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PREFACE. 


In the year 1905, at the earnest call of many members of the legal pro- 
fession, I undertook the issue of my Current Index. It has now run 
through a course of five years and has started upon the sixth year of 
its existence. I am glad to state that, since the publication was launch- 
ed into existence, it has been acquiring a widely increasing popularity 
throughout the length and breadth of India and Burma. It focusses 
within its pages decisions of each and every province in India, so that 
the use of the book is not confined to this province or that, but extends 
to all the provinces in India, in short, wherever the laws of the country 
are administered ; so much so that I have often had requisitions from 
my esteemed constituents in the various provinces to send them type- 
written copies of the cases to be found in some of the rarer original 
reports, which cannot be had in the libraries of their own provinces. 
While the profession appreciate the utility of the publication as keeping 
them in easy touch with all the latest case-law of the country, they have 
for the lastrfew years, been feeling, and justly, that, as the numbers of 
these annual digests increase, the task of hunting up references is be- 
coming more and more troublesome and laborious, as it involves the con- 
sultation of a number of stray volumes-a trouble which the profession 
would always like to see as far minimised as possible. My constituents 
have on the one hand, been asking me for the consolidation of my Cur- 
rent Indexes from the year 1905. On the other hand, they have been 
asking me to bring out a consolidated Digest from the earliest times up 
to date since Woodman’s Digest stops with 1900 and there has been no 
consolidation since then. In order, therefore, to minimise, to some ex- 
tent at least, this inconvenience, I published in 1908 my “ T^iennia 
Key ” which was intended to serve the purpose of the consolidation of 
the Current Indexes for the years 1905 to 1907, and had an idea of con- 
solidating this “ Triennial Key ” from time to time as years rolled by. 
But partly as the “ Triennial Key ” removed the difficulty, a small con- 
solidation for three years went but a little way towards meeting this 

widely felt need. 
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The want of a consolidated Digest from the earliest times up to 
date being thus a standing grievance among the profession, I have, for 
some time past, been earnestly urged to bring out one on the lines of my 
Current Index. The only publication that professes to supply the place 
of a comprehensive digest is the time-honoured and well-renowned Digest 
of Woodman, not to speak of many other minor Digests of a limited and 
varying scope. But Woodman’s Digest, great as may be its merits, is 
antiquated in many ways. In the first place, the consolidated edition of 
Woodman’s Digest stops with 1900. And, though separate Digests 
have been, from time to time, published for the subsequent years, they 
stand isolated and without consolidation and there seems to be but little 
prospect of these Digests being consolidated and brought down to date. 
Besides, Woodman’s Digest was compiled when Acts XIV of 1882, XV 
of 1877 and III of 1877, were in force ; and the cases have been group- 
ed under the sections of these old Acts. A practitioner, therefore, 
who has now to prepare his cases under Act V of 1908, Act IX of 
1908 and Act XVI of 1908 will experience no small difficulty when he 
finds for his guide a book in which the cases have been arranged under 
the sections of the older and repealed Acts. 

Again, Woodman’s publication digests only a few of the reports that 
now form the available sources of information for the modern lawyer in 
respect of the Chartered High Courts. Keports, like the Madras Law 
Journal, the Madras Law Times, the Allahabad Law Journal, the 
Calcutta Law Journal and the Bombay Law Reporter, do not find a place 

in Woodman’s Digest, not to mention works like Weir’s Criminal Rulings 
and Rataulal’s Unreported Criminal Cases. 


There is yet another point in which Woodman’s Digest is also de- 
fective. Standard commentators of great renown embody in their works 
cases from the Punjab Record, the Oudh Cases, the Central Provinces 
and the Nagpur Law Reports and the Burma Law Reports. Of late 
years, a practice is also coming into existence for Judges of the Charter- 
ed High Courts to hear cited, in the arguments before them, decisions 
of the Chief Courts ana the Courts of the Judicial Commissioners of the 
various provinces and to refer to them in their judgments. Vide LL.R. 
30 A. 334 (342),I.L.R. 34 C. 216 (220), 4 M.L.T. 404 (410) where 
cases of the highe^ Courts other than the Chartered High Comets have 
been referred to by the learned Judges of the several High Courts. 
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Woodman’s Digest has altogether left out of consideration cases decided 
by these Courts which find no place in it. The ever-increasing popularity 
of my Current Index is proof positive of the recognition of the above fact. 

With the object of satisfying all these requirements, I set about, more 
than a year ago, compiling an “ ALL INDIA DIGEST” from the earliest 
times up to date. Considering the gigantic nature of the task as well as 
the inadvisability of jumbling up the criminal and the civil cases together 
in one and the same volume or volumes, I have thought it expedient to 
separate the criminal from the civil cases and to issue separate volumes 
dealing with these distinct subjects, such of the cases having a two-fold 
aspect being given in both the criminal and the civil sections as well. The 
advantages of such a separation are obvious. The criminal cases will be 
contained in one handy and portable volume ; the entire field of Criminal 
Law will be ready before the practitioner when he is conducting a case 
in the Criminal Courts. Such of the members of the profession as 
confine their practice to the Criminal Com-ts only. Magistrates, members 
of the Police Department and others similarly circumstanced, will be 
saved the expense of having to purchase the volumes containing the 

civil cases also. 

It is but a small part of the work of a practitioner preparing his case 
to get at an authority for a certain position. To fix its exact value with 
reference to the case-law on the particular point is the next, but a more 
important and difficult, task. The value of the decisions of one High 
Court, in a case argued in a different High Court, by way of supporting 
or distinguishing a decision of the latter High Court, is incalculable. 
Even a mere observation, unconnected with the facts of the case, of a 
single Judge of the High Courts acquires very much the weight of a de- 
cided case, when such observation is cited with approval by their Lord- 
ships of the Privy Council. Again, even the Full Bench case of a parti- 
cular High Court loses much of its value, when it has been constantly 
dissented from by all the other High Courts and distinguished in later- 
cases by the same High Court. It has, therefore, been deemed essen- 
tial to indicate, at the end of almost every case, whether it has been 
followed, referred to, or distinguished, etc., in subsequent cases. For 
similar reasons, it has also been found desirable to give, wherever 
possible, a list of such of the earlier cases as the later case has followed, 

referred distinguished t <&c. 
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A rectangular bracket at tbe end of a case contains the subsequent 
cases, wherein such case has been followed, referred to, d;c., whereas a 
circular bracket at the end of a case contains the previous cases which 
have been dealt with by such case. Examples: — 1 B. 15 [X),,A9 B. 105] 
means 1 B. 15 has been distinguished in 19 B. 105 ; see column 9 ; 15 P. 
B. 1901, Cr., (16 A. 437,21 A. 263, means that 16 A. 437 and 21 A. 
263 have heen followed by 15 P.B. 1901, Cr., see column 15 ; and 8 A. 18 
(A.W.N., 1884, 37 ; A.W.N., 1385, 30 ; 7 B. 82, R), [F., 7 C.P.L.R. 21, 
Cr.] means that A.W.N., 1884, 37, A.W.N., 1885, 30 and 7 B. 82 have 
been referred to in 8 A. 18 and that 8 A. 18 has been follotved in 7 C.P.L. 
B. 21, Cr. The reader will thus be pleased to see the immense advan- 
tages offered by this publication. If he should light upon any one case on 
any subject, he will be able to understand the development of the case- 
law on the subject from the earliest times down to the present date — an 
advantage not to be had in any other publication known hitherto. 

The cases will be brought down to June, 1910, and the “ All India 

Digest,” as its title indicates, will contain all the cases from all the 

reports, official and non-official, in the country. (FicZclistof Reports 
digested). 

Numerous cross-references have been given to facilitate the task of 
picking up authorities on any particular subject. The cases decided under 
an Act have been arranged under the seettons of the latest Act on the 
subject, the corresponding sections of the older and repealed Acts being 
also given within brackets at the commencement of the sections. 

1 trust I have done almost everything that ingenuity can devise to 
make this book a work of ready reference and I believe I have spared no 
labour in achieving this end. I would consider my labours amply reward- 
ed if the profession should generously appreciate the publication and 

humbly hope that it will also be of use to the G-overnment in its great 
work of Legislation. 

“Madhwa Vilas,” ] 

Tbppaktjlam P.O., Trichinopoly. \ T. V. SANJIVA ROW. 

Dated, 19th April, 1910. 1 



POSTSCRIPT. 

A WORD of explanation may be deemed necessary regarding the arrange- 
ment of the cases herein collected under the several headings and sub- 
headings. It was the desire of the late Mr. T. V. Sanjiva Bow that the All 
India Digest should he modelled on the lines of his Current Index of 
Indian Cases. The main principle which he endeavoured to follow in the 
compilation of this Digest has been to group all the cases coming under a 
legal conception, say Abetment, under that particular heading alone, and to 
give cross-references to the other headings under which such cases may fall, 
so that the reader may have the whole case-law on that conception at one 
and the same place in the Digest. But this, he found, was not always quite 
practicable. Owing to the nature of the subject, it has been considered 
desirable to group the cases dealing with the same subject, some under 
one heading and some under another, and to give cross-references to the 
other heading; for instance, cases dealing with the subject, “ Dispute as 
to possession of immoveable property,” have been put, some under the 
heading “ Criminal Procedure Code, 1898. s. 149,” and some under the 
heading “ Dispute as to possession of immoveable property,” and vice 
versa, with cross-references to each other. The reader, therefore, who 
wishes to be exhaustive in his researches, will find the case or cases he 
may require by searching for them under all the headings under which 

they may be expected to appear. 

The cases will be brought down to the end of the year 1910, though 
the original intention was to bring them only down to the end of June, 
1910. An appendix will be added, which will contain all the cases that 
may appear too late to he inserted in the body of the Digest. The 
quantity of the Mss., having far exceeded the original estimate, the 
Criminal Section of the Digest has to be issued in two volumes. 
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POSTSCRIPT. 

For the sake of thoroughness and to help the reader in his investi- 
gations, it will be seen that, in the case of the various legislative enact- 
ments, a short historical survey, showing the effect of the later enact- 
ments on the earlier ones under consideration, has been appended to the 
Acts, Imperial and Local, wherever possible. In tlie preparation of 
this historical note, the latest Government editions of the Unrepealed 
Acts of the Imperial and the Local Legislatures have furnished the 

main guidance. 

Two tables of cases have been given. One gives the list of the cases 
digested by the number and page of the volumes of the Keports in their 
chronological order and the other gives the list in the alphabetical order 
of the names of the cases. 

“IIADHWA Yllas,” I 

TEPPAKULAM P.O.. TRICHINOPOLY. ;■ 

Dated 26th Noveinber, 1910. ) 


P. EAMANATHA lYEK. 
P. HARI RAO. 
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Section I. — Criminal. 


Abandonment of Children. 

{\)^When abandonment is offence— Penal 
Code, s. 317— Object of section— The real object 
of s. 317, Penal Code, is the prevention of the 
abandonment or desertion by a parent of his or 
her children of tender years in such a manner 
that children, not being able to take care of 
themselves, may run the risk of dying or being 
injured. 16 W.R. Cr. 12. [i?». 2-1 M. 662] . 

(2) —Intention of wholly abandoning child is 
gist of offence.— The gi&t oi the offence, under 
s. 317, Penal Code, is the exposure or leaving 
of the child in any place with the intention of 
• wholly abandoning it ; and the manner of ex- 
posure or leaving and the consequences likely 
to ensue from it are not essential ingredients of 
the ofience under the Indian Law, though they 
may often be properly taken into consideration 
in estimating its gravity and in apportioning 
the sentence. 24 M. 662 = 1 Weir 332. (1C 

W.R. Cr. 12 and 18 A. 361, R.). 

(3)— Under s. 317, Penal Code, the only in- 
tention required to complete the offence is an 

intention of wholly abandoning the chilA 1® 
is not necessary that there should be an inten- 
tion to abandon the child so as to endanger its 

life. 1 Weir 331. 


U)— Leaving child near place of public resoi't 
—Penal Code, ss. 307 and 317— Attempt to 
murder.— A mother would be liable to be 
punished under s. 317, and not under s 307, 
Penal Code, although she left her child ma 
place which was quite close to a village and 
also near a public road where it 
shortly after discovered. A.W.N. 1903, 

(5)— A newly-born child was left by its mother 
in an enclosure near a road not far from the 
village, was there discovered by a 
shortly after breathed its last. Held that the 
mother could not be convicted of murder, the 
child not having been left on a barren heath or 

in an unfrequented 

under s. 317, Penal Code. 23 P.R. 1866 Cr. 


tQ)— Death remotely due to exposure. 
Where a child does not die on account of the 
exposure except in a remote degree, the mother 
that exposed the child would not be guilty of 
murder, but only of an oficnce under s. 317, 
Penal Code, which contemplates cases in which 
death is caused from cold or some other 
lesult ol exposure, 10 


Abandonment of Children — continued. 

il)— Penal Code, ss. 300, 301, 317— Starv- 
ing child to death . — An accused person who 
caused the death of her iufaut child by deliber- 
ately slarviiig it, but did not either abandon 
or part with it, w’as held to have been wrongly 
convicted under s. 317, Penal Code, and it 
was pointed out that the Sessions Judge, in 
convicting the mother under s. 304, ought to 
h.ave specified the exception under s. 300, 
which covered the case. 18 P.R. 1870 Cr. 

{H) -Penal Code, ss. 301, 317— Exposure of 
child knowing that death was likely to ensue. 
Where a mother exposed an infant child, know- 
ing that such abandonment by her was likely to 
cause its death, and death ensued in consequence 
thereof, held that she could properly be con- 
victed of culpable homicide under s. 304, and 
nob under both s. 304 and s. 317 . 2 A. 349, 

(9 ) — }Vhen no offence — Penal Code, s. 317 
— Leaving children under care of others. — The 
mother of an illegitimate child, aged G months, 
made over the child to a blind woman 
in whose company she was, and promised to 
return with food which she said she was going 
to beg ; she wont off to another village and prob- 
ably had no intention whatever of returning. 
Held {per Blairand Aikman, JJ., Knox, J.. dis- 
senting) that she was not guilty of an offence 
under s. 317, Penal Code. 18 A. 36i = A.Y/.N., 
1896,117. Li?-. 24 1^1. GG23. 

{\Q)--Mother sending another to expose child. 
— A mother, who, being too ill to move, sends 
another to expose her child, is not guilty of an 
offence under s. 317, Penal Code, as she does 
not herself expose it ; nor is the woman exposing 
it guilty, as she is not the mother : nor could 
cither of them be guilty of abetting the other. 
1 Had. Sess. 1869. 

(11) — Newly-born babe left- hi charge of 
husband's sister . — Where a woman left her 
daughter’s newly-born babe with the sister of 

; her son-in-law, who was then absent from the 
place, saying that it was her brother’s child, 
and the infant died shortly after her departure. 
held that the woman was not guilty of an offence 
under s. 317 and that her daughter had hot 
abetted any such offence. 33 P.R. 1872 Cr. 

(12) — Woman eloping leaving infant under 
husband's care. — A married woman, who eloped 
leaving her suckling baby a . month and a half 
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Abatement of Prosecution — concluded. 


old in the house of her husband, was licld not 
to be guilty of an offence under s. 317, Penal 
Code, as she knew that her husband would 
surely take care of it. 5 P. R. 1878 Cr. 
[Appr., 4 P.R. 1879 Cr.]. 

(13) — A married woman quarrelled with her 
husband and left for her parent's home when 
he had gone out, leaving her child six months 
old in his house. The husband took charge of 
the crying infant on his return heme ; held that 
the woman was not guilty of an offence under 
s. 317, Penal Code. 4 jP.R. 1879 Cr. (5 P. 
R. 1878 Cr., Appr.), 

{X4l)— C harge to jury in a case of — Duty of 
Sessions Judge in summing up . — Where the 
Jury doubted whether a woman had abandoned 
her child at all, or whether she wa? the mother 
of it, although the Sessions Judge had no rea- 
sonable doubt from the evidence on these 
points, it was pointed out that it was his duty 
in summing up the evidence to lay before the 
Jury all the facts requiring to be determined by 
them. 1 W.R. Cr. Letters, 10. 

Abatement of Appeal. 

{!)— Death of appellant, effect o/.— The death 
of the appellant during the pendency of the 
appeal causes the appeal to abate. 16 P.R. 
1878 Cr. 


(2) — Cr. P. C. {1872), ss. 283, 297— Death of 
convict who appealed— Revision. —The Criminal 
Procedure Code has not made any provision for 
the continuance of an appeal either by the 
heir, devisee, or executor of a deceased convict, 
or by any other person, an appeal lodged by 
such convict abating on his death. The High 
Court has, however, the right to call for the 
-record and make such order thereon as it may 

deem to be due to justice. 2 B. 564. 

(3) — Cr. P C. {1882), s. 431— Remedy of 
deceased appellant s legal representatives . — Case 
whore the High Court held that the appeal 
of a debased appellant abated on his death and 
declined to take it up under its revisional 
powers as the decision depended on the apDre- 

®''‘dence. The legal representatives 
appellant were, however, referred 

to the Governmentfor redress. 19 B 714 — Paf 

Un. Cr. C. 707 = Cr. Rg. 40 of 1894, 
Abatement of Nuisance. 

public road— Seg 

Bo^ L TsS"’"' ^ ^ 

Ii.R?62^^^^ Code. ss. 99, 141, 425, 2 O. 

Abatement of Prosecution. 

(1)— Effect of complainant's death on 
oul«m.-Cr, P.C (1898), .. iSa.-Tiede^h o 
the oomplninant during the course of orimLal 
proceedings for defamation, necessarily termi- 

proceedings. 8 P. W. R 1908 

L.R.1908. (31 0.993 F.B., JP.). ” 


(2) — Penal Code, s. 97 —Adultery — Husband’s 
death . — A prosecution for adultery, under 
s. 497, Penal Code, is not necessarily put an end 
to by the death of the husband. 4 M.H.C. 
App. 55 = 2 Weir 235. 

Abatement of Revision. 


— Death of applicant during pendency of re- 
vision — Cr.P.C. (i6dv),s. 431 . — The death, dur- 
ing the pendency of revision proceedings, of the 
applicant for revision causes, by analogy to 
s. 431, Cr. P.C., the revision to abate. 6 P.R. 
1893 Cr. 

Abduction. 


See Kidnapping. 


See PEN.Ui Code, ss. 359— 3G9, 494, 493. 

{i) — \Vhen punishable— Penal Code, ss. 362, 
363 . — Bare abduction, without the inten- 
tion pointed out in the different sections 
dealing with the subject, is not per se an 
offence. Where persons charged for abduc- 
tion and also for rioting with the common 
object of abducting a certain woman were ac- 
quitted of the former charge but convicted on 
the latter charge, held, that the conviction 
was bad, as the common object which made 
the act punishable was not proved. 6 C.W.N. 
208. (15 W.R. Cr. 4 = 6 B.L.R. 121, F.) 

(2 ) — Force or deceit not practised . — .4 convic- 
tion of abduction was quashed, no force or 
deceit having been practised on the person 
abducted. 2 W.R. Cr. 7. 


(3)— Promise of marriage not fulfilled.— 
Where a man by a promise of marriage induce* 
a woman to leave her house, but does not niarrj 
her or get her married, he is guilty of deceiving 
her within the moaning of s. 3G2, Penal Code, 
4 A.L.J. 482. 

{4)— Penal Code, ss. 362, 366— Marrying 
girl with idea of prostituting her . — Where ac 
accused person dishonestly induced a girl tc 
marry him and leave her homo with the view ol 
musing her to prostitute herself, held that the 
fact of such marriage did not exculpate him 
“om being guilty of abduction under s. 362, 
Penal Code, or of an offen -e under s. 366. 7 P. 
R. 1881 Gr« 

(5J— Penaf Code, ss. It 368, 498, 116— 
Enticing by procuress.— Tt conviction of a 
procuress was changed from « iduction to entic- 
ing, where the woman alleged to have been 
abducted was of mature age and a free agent, 
and the conviction of the other prisoners was 
also changed from abetting wrongful conceal- 
ment under s. ^8, to abetment under s. 116, 

Penal Code. 1 W.R. Cr. 45. 


{Q)— Magistrate to take evidence of marriage 
ond Tiof fo refer complainant to civil suit — 
Penal Code. s. 495.— The procedure of a Magis- 
trate discharging an accused person, charged 
with enticing away a married woman, on the 
ground that she denied having been married to 
the complainant and referring the complainant 
to n civil suit was held to be irregular; the Magis- 
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irate being under an obligation to take evidence 
as to the fact of the marriage. In cases under 
s. 498, Penal Code, marriage could not bo 
proved by the evidence given in a civil suit. 3 

P.R. 1881 Cr. 

(7) — Married woman, if enn abet her own 
abduction, — Neither under the Penal Codc^ nor 
under the Frontier Regulations is it an ofience 
for a married woman to abet her own abduc- 
tion. 40 P.R. 1866 Cr. See, also, 6*P. R. 
1371 Cr., 14 P. R. 1875 Cr., 11 P. R. 1883 Cr. 

See COMPLAINT, 17 P.R. 1874 Cr. 

See CKIM. Pro. Code (1898), ss. 188, 537, 4 
P. R. 1902 Cr. 

See Crim. Pro. Code (1898), ss. 199, 238, 27 
M. 61. 

See Crim. Pro. Code (1898), ss. 248, 345, 8 
P. R. 1871 Cr. 

See Sentence, 7 M. H. C. 375. 

Abetment. 

(1) — Abetment, what constitutes — Penal Code, 
ss. 109, 114 and 118. — To substantiate a 
charge under s. 109, I.P.C., it is necessary to 
show intentional aid b^’ some act or illegal 
omission. Where a person admittedly conceals 
the existence of a design to commit an offence 
which he is bound to disclose, and by this con- 
cealment intentionally facilitates or is likely 
to facilitate the commission of the ofience, he 
is guilty of abetment under s, 118, I.P.C. A 
conspirator, who stands out of a house while 
his friends enter inside and loot it and watches 
out in pursuance of the common design, is, if 
he is near enough to render assistance, guilty 
of abetment under s. 114, I.P.C. 1 Bom. L.R. 
351. 

(2) — Test of abetment— G Aliy knowledge of 
abettor. — The test of culpability, in cases of 
abetment, must always be whether, having re- 
gard to the immediate object of the instigation 
or conspiracy, the act done by the principal is 
one which, according to ordinary experience 
and common sense, the abettor must have fore- 
seen as probable. 6 A. 491. [R., U.B.R. (1897- 
1901), Vol. I. 249.] n 

{S)— Penal Code, f it 8 — Abetment — Concert 
— Intention. — To co) liutoa man the abettor of 
another’s crime, it i - ist bo clearly established 
that both intended o commit or to further the 
same crime. Rat. Un. Cr. C. 93 = Cp. Rg. 
47 of 1878. 

(4) — Penal Code, ss. 109, 511 — Intention — 
Prepa/ration — Attempt. — More intention not 
followed by an act cannot constitute an offence. 
An indirect preparation, which does not 
amount to an act which can be held to be a 
commencement of the offence, does not con- 
stitute either a principal offence or an attempt 
or abetment of the same. 24 B. 267. (19 B. 
106, R.) 

(5) — Presence at offence, how far abetment , — 
To be present and aware that an offence is 
about to be committed does not constitute an 


Abetment — continued. 

abetment, unless the person present holds some 
position of rank or influence, sucli that his 
countenancing what takes placo may, under 
the circumstances, bo held to be a direct en- 
couragement, or unless some specific duty of 
prevention rests on him, which ho leaves 
unfulfilled, in such wise that he may be safely 
taken as having joined in a conspiracy for the 
perpetration of the ofience. Rat. Un. Cr. C. 
303 = Cr. Rg. 51 of 1866. 

(6) — The mere presence at the commission of 
a crime of a person, who has no authority to 
interfere, will not constitute an abetment of 
the ofience. Rat. Un. Cr. C. 844 = Cr. Rg. 13 
of 1896. 

(7) — Commission of offence in presence of Vil- 
lage Chowkidar, — The mere fact of the commis- 
sion of the ofience of extortion in the presence of 
the Village Chowkidar, without any disapproval 
on his part, will not constitute him an abet- 
tor. 8 C. 728 = 11 C.L.R. 223. 

(8) — Penal Code, s. 114 — Abetment of offences 
under ss. 330, 348, I.P.C., by constable — Evi- 
dence of active instigation, whether necessary . — 
Where a Village Magistrate, being present on an 
occasion in which a police constable was 
causing hurt to and wrongfully confining a 
person, did not attempt to interfere with, or stop 
the criminal acts of the constable, committed 
in his presence, nor did he report them to tho 
Magistrate, held, that he was guilty of tho abet- 
ment of ofiences punishable under ss. 330 and 
348, Penal Code, although there was no evidence 
that he actively instigated the police to com- 
mit the ofience, which they committed. 1 Weir 
52. 

(9) — Policeman present at beating of prisoner 
— Penal Code, s. 330. — A policeman, who is 
present at the beating of a prisoner by another 
policeman for the purpose of extorting a con- 
fession and does not remonstrate with him. is 
guilty of the abetment of an ofience under 
s. 330, Penal Code. 20 B. 394. 

(10) — By intentionally aiding. — Where Agave 
a duo to B, who had given out his intention 
to coerce the party against whom ho was 
acting and who inflicted grievous hurt on such 
party with the dao, A was hold to be guilty of 
abetment within the second head of tho 3rd 

I clause of s. 107, Penal Code. 12 W.R. Cr. 82. 
[R., 1 Bom. L.R. 35.] 

(11) — Abetment by instigation — Depends on 
abettor's intention. — The offence of abetment 
by instigation depends upon the intention of 
the person who abets, and not upon the act 
which is actually committed by the person 
whom he abets. 21 W.R. Cr. 8. 

(12) — Instigation by means of letter sent by 
post — Place of trial. — Where a person sends a 
letter to another through the post, inviting him 
to the commission of a criminal ofience. he is 
guilty of the ofience of abetment as soon as the 
letter is received by, and the contents become 
known to, the addressee, and is triable at the 
place where the letter is received. 16 A. 389. 
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Abetm en t — continued . 


(13) — Doctor supplying wontan with medicine 
to poison her son-in-law . — Whore an accused 
person asked a native doctor to supply her with 
medicine for poisoning her son-in-law. held that 
it was no attempt to murder, it being simply an 
act by way of preparation to commit an offence 
and not being a transaction which would neces- 
sarily have ended in murder if not interrupted; 
but that it amounted to an instigation by the 
native doctor to abet the accused in committing 
murder, punishable, with reference to s. 108. 
Expln. 4, Penal Code, under ss. 116 and 302 of 
the Code. 24 P.R. 1862 Cr. 

(14) — Sympathy with an unlawful assembly, 
if abetment . — The mere fact that persons of 
influence, being aware of the objects of an 
unlawful assembly, deliberately absented them- 
selves from the locality, would not make them 
guilty of instigation within the meaning of 
s. 107, Penal Code, or abetment of an offence 
under s. 143, Penal Code. 4 C.W.N. 500. 

(15) — Act abetted should resiilt from abetment 
—Penal Code, s. 109. — The act abetted should, 
under s. 109^ Penal Code, bo committed as the 
result of the abetment. 1 Ind. Jur. O.S. 105. 

(16) — Commission of act abetted unnecessary. 
— It is not necessary, to constitute the offence 
of abetment, that the act abetted should be 
committed. 18 W. R. Cr. 32. 

(17) — Abetment of abetment. — To constitute 
the offence of abetment of an abetment of an 
offence, the original offence need not have been 

actually committed. 4 C. 366 = 3 C.L.R. 525. 

(18) — Abetment where offence not committed — 
When conviction will be quashed— Cr. P. C, 
(1861), ss. 404, 405. — Notwithstanding that the 
offence abetted has not been committed, there 
may be an abetment of it ; but the Chief Court 
will, on appeal or revision, quash the conviction 
of the alleged abettors, where the principal 
offender is acquitted, if the following rule 
of the Sudder Court of Agra be appli- 
cable : — “In any case in which a person con- 
victed of an offence is acquitted on appeal on 
grounds of fact and the decision of the Appellate 
Court proceeds on grounds common to other 
convicted persons in the same case who have 
not appealed, the Appellate Court is competent 
to acquit such persons also : it being held that 
under the finding of the Appellate Court which 
^s reversed the general finding of the Lower 
Court common to the appellant and other 
persons, the sentence on the non-appellant con- 
victed person has become inconsistent with the 
finding, and by consequence, is contrary to law 
and 13, therefore, reversible under s. 404 or 

71 lf°R. 


(19)— Infwfton of accused to employ me 
^ystcally xncapable of producing effect — Pe 
Code, SS.108, 109 and 512— Under s. 1 
Exp^. (2), and s. 611, Penal Code, the al 
ment of an offence is possible, oven thoi 

intended to be employed are si 
that they are physicaUy incapable of ptoduo 
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the effect essential to constitute the offonco. 
20 P.R. 1885 Cr. See, also, 10 B.H.C. 75. 

(20) — Of act after its commission, if abetment. 
— There is no abetment of an act after it has 
been committed. A person cannot be convicted 
of the abetment of a false charge, merely be- 
cause he gave evidence in support of it. That 
offence must be committed either before or at 
the time when theact was committed. 10 C.L. 
R. 4. 

(21) — A young man, sent out of his paternal 
house for criminal intimacy with a woman, 
carried away from his father’s house things, 
which he presented to her ; on his conviction 
for house trespass in order to commit theft and 
the woman’s for abetting him, held that the 
latter’s conviction was bad, as no act subse- 
quent to the commission of an offence could bo 
construed as an abetment. 11 P.R. 1869 Cr. 

(22) — Attempt to abet offence— Penal Code, 
ss, 40, 109, 511 —The attempt to abet an offence 
is not legally impossible, and such an offence 
is punishable ; for, the abetment of an offence, 
as defined in s. 40, Penal Code, is itself an 
offence punishable by the Penal Code under 
s. 109 and other sections of Ch. V and an 
attempt to commit the offence of abetment is 
provided for by s. 511, Penal Code. 49 P.R. 1887 
Cr. 

(23) — Charge of attempting and abetting same 
offence. — Where a person was ch.argcd and 
convicted of attempting as well abetting the 
same offence, the High Court set aside the con- 
viction and sentence on one of the counts. 8 
Bom. L.R. ;865 = 4 Cr. L.J. 450. (23 B. 706 = 
1 Bom. L.R. 142, 17 M. 235 F.B., R.) 

(24) — Cumulative chargesof abetment of offence 
and commissixin of offence — Penal Code, ss. 109 
and 114. — A man cannot be charged as an 
abettor by conspiracy as well as a perpetrator 
of the offence abetted cumulatively. 24 M. 
523 = 2 Weir 340. 

(25) — Woman abetting her own abduction . — 
A woman cannot bo convicted with the abet- 
ment of her own abduction. Colm. Dig, Cr. 
No. 4 (1871) (Central Provinces). 

(26) Abettor when punishable as principal 
—Penal Code, s. 114,— An accused, who, 
when absent, is liable to be punished as abettor, 
is liable to be punished as principal, if he is 
present at the time of committing the offence. 
A.W.N. 1888, 39. 

(27) — Abettor presefit at conimissiori of offence, 
effect of. An abettor, when present at the 
commission of the offence, must be reckoned 
as a principal party. 1 W.R. Cr. Letters, 2. 

{9B)—PenalCode, ss. 109 and 114.— Held that 
to bring a prisoner Avithin s. 114, I.P.O., it is 
n^e^ary first to make out the circumstances 
wmch constitute an abetment, so that, if 
absent, the person charged with abetment 
have been liable to be punished as an 
abettor, and then to show that he was also 
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present when the offence was committed. In- 
stigation, engaging in a conspiracy, and inten- 
tionally aiding by an act or illegal omission 
make a person an abettor, even though he is 
not present when the offence, the commission 
of which ho has instigated, conspired to effect, 
or intentionally aided by an act or illegal 
omission, is committed; and if he is present, 
though merely as a spectator, ho is punishable 
as a principal, under s. 114, I.P.C. Held, 
further that, when no conspiracy, instigation, 
act or illegal omission is proved and the abetment 
consists only of participation in the actual com- 
mission of the offence, s. 109 is the section ap- 
plicable. P.L.R. 1900, p. 11 Cr. = 15 P.R. 1899 
Cr. (7 W.R. Cr. 9, F.) 

(29) — Penal Code,ss. 109, 111— Murder— Abet- 
ment — Different act. — The accused accompanied 
his brother who was taking a child to murder 
it; after accompanying him for a while, ho 
refused to go further along with his brother, 
but at the same time, though knowing full 
well that the child was being taken to be murder- 
ed, he made no attempt to take the child back 
with him ; and the child was subsequently 
murdered. Held that, under s. 109 and 111, 
Penal Code, the accused was guilty of murder. 
Rat. Un. Cr. C. 207. 

(30) — Of murder — Punishment — Penal Code, 
ss. 302, 109, 114.— A sentence less than trans- 
portation for life is not a legal sentence for the 
abetment of murder under ss. 302, 109, Penal 
Code, when the offence of murder is actually 
committed in consequence of the abetment. 
The legal punishment for such abetment is the 
punishment provided for murder, that is, death 
or transportation for life. Where the abettor 
is present when the offence abetted is commit- 
ted, the abettor should be charged and convict- 
ed as a principal under s. 114, Penal Code. 
L.B R. (1893—1900), 269. 

(31) — Presence at commission of offence 
after resiling— Penal Gode, ss. 107, clauses 2 
and 3, 109. — A prisoner, who consented to form 
one of a party that committed theft and resil- 
ed from his agreement but was present at the 
commission of the theft, does not come within 
clause 2, s. 107, Penal Code, and ought not to 
bo convicted of the theft, but of the abetment 
thereof under clause 3, s. 107, and s. 109, Penal 
Code, read together. 8 W.R. Cr. 78. 

(32) — Principa/’s acquittal no bar to abettor's 
conmetion.—The offence of abetment under 
the Penal Code is a substantive offence. Its 
punishment, when the culprit has been present 
at the commission of the principal offence, is 
the same as for that offence ; and the trial of 
it is not, in any way, dependent on the convic- 
tion of the person charged with the principal 
offence. An abettor may be convicted before 
the principal is arrested. 1 B. 19. [D., 19 B.105.J 

(33) — Cognisance of offence under s.494, Penal 
Code-— A Magistrate should not take cognis- 
ance of the abetment of an offence under 
8. 494, Penal Code, without a complaint. 4 

P.B. 1888 Cr. 


Abetment — continued . 

(34) — Abetment beyotid territorial jurisdiction 
of a Magistrate — Crim. Pro. Code (289f\), 
s. 180.— Although the abetment of an offence 
might have taken place beyond the territorial 
jurisdiction of a Magistrate, yet under s. 180, 
Crim, Pro. Code, the abettor can bo tried by a 
Magistrate within whose territorial jurisdiction 
the offence abetted was committed. 1 Weir 155. 

(35) — Abetment in British India of offence 
committed outside British India — Penal Code, 
ss. 109, 115, 148, 302— Crim. Pro. Code (1882), 
s. 188. — Where a British subject abets in 
British India an offence committed outside 
British India, he is not charged with an offence 
punishable under the Penal Code, and cannot, 
therefore, be tried by British Courts. S. 183, 
Crim. Pro. Code, does not apply to such a case. 
19B. 103. (7 B.H.C.Cr. 89, 5 M. 338, F.) [R.,‘22 
B. 54 ; D., 24 B. 237.] 

(3G)— Penal Code, ss. 108-A., 372— Disposal 
of minor girl for Unmoral jnir poses, effected out- 
side British India — Jurisdiction of British 
Courts— Cr. P.C. (1898) s. 188— Political 
Agent's certificate. — The charge against the 
first accused was that she took a minor girl 
of 16 years from Sholapur to Tuljapur (in 
the Nizam’s territory) to dedicate her to the 
Goddess Amba, with the intent of employ- 
ing or using the girl, or knowing it to be 
likely that the girl would be employed or 
used, for the purposes of prostitution, and the 
second accused was charged with having direct- 
ed the first accused to do so. Held that the 
intention of either accused, while they were 
staying at Sholapur did not constitute any 
offence, and their removal with the girl to 
Tuljapur did not, by itself, constitute an 
abetment. The second accused was, therefore, 
not guilty of abetment under s. 108-A, I.P.C. 
Held, also, that the British Courts had no 
jurisdiction over the offence of the disposal of the 
girl in Tuljapur in the absence of a certificate 
of the Political Agent or the sanction of the 
Local Government as required by s. 188, 
Cr. P. C. 24 B. 287 = 1 Bom. L.R. 678. (5M. 
23, 13 M. 423, 13 B. 147, 14 B. 227, 6 B. 122, 
2 A. 218, 19 A. 109, Rat. Un. Cr. C. 773, R.) 

(37) — When triable by Jury — Abetnients aro 
triable by Jury only when they relate to officnccs 
which aro themselves so triable. 1 W.R. Cr. 
Letters, 2. 

(38) — Joint trial of principal and abettor — 
Pencil Code, s. 114 — Evidence Act, s. 30. — Tw’o 
persons, jointly tried, the one for committing a 
theft and the other for having abetted it pre- 
viously and of being present at its commission, 
wore held to bo jointly tried for the same off- 
ence within the .meaning of s. 30, Evidence 
Act ; a person answering the description given 
in s. 114, Penal Code, cannot be properly call- 
ed an abettor, bo being, for practical purposes, 
identical with a principal. 3 P.R. 1879 Cr. 
[F., 32 P.R. 1882 Cr.] 

(39) — Whether abettor and principal tried for 
same offence. — Two persons jointly tried, one for 
committing an offence and the other for abet- 
ting it, were held not to be tried for the same 
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Abetment — continued . 


offence within the meaning of s. 30, Evidence 
Act. 8 P.R. 1874 Cr. [F., 39 P.R. 1885 Or.]. 
But see s. 4 of Act III of 1891 or the explana- 
tion to s. 30, Evidence Act, which enacts that 
“offence, as used in this section, includes the 
abetment of, or attempt to commit, the off- 
ence.” 

(40) — Act XXI of 18o6 (Excise) — The Excise 
Act, XXI of 1856, makes no provision for 
punishing abetment. 7 W.R. Cr. 53. 

(41) — Act XIV of 1866 — Scope of s. 109, 
Pena.1 Code. — Act XIV of 18G6does not provide 
for the punishment of abetting an offence un- 
der that Act. Under s. 109, Penal Code, the 
abetment must bo of an offence punishable 
under that Act, and not of an offence punish- 
able under a distinct and special law. 7 W.R. 
Cr. 54. 

(42) — Ahclment of assault — Unlawful assent- 
bZy. — Of several persons constituting an unlaw- 
ful assembly, some only wore armed with 
sticks, and A, one of them, was not so armed 
but picked up a stick and used it ; B the mas- 
ter of A, who gave a general order to beat, was 
held tc bo guilty of abetting the assault made 
by A. 12W.R. Cr. 51. 

(43) — Abetmetit of bigamy — Penal Code, 

ss. 368, 494, 109, 4‘40. — Case where the Court 
acquitted the accused holding that they had 
not committed the offence of concealing a kid- 
napped person but that there was sufficient 
prima facie evidence that they had committed 
the offences of cheating (s. 420) and of abetment 
M bigamy (ss. 109 and 494), and leaving the 
District Magistrate to act as he thought fit. 
7 P.R. 1894 Cr. ^ 


{4i)—Ma}iotnedan Law. — To establish 
charge of abetment, the accused must 
proved either to have instigated or aide 
some other person, or to have conspired wit 
another for the commission of an offence 
Therefore, a Mahomedan guardian of a mnrric 
female infant, who, during her husband’s lif< 
time ^uscs a marriage ceremony to be pei 
formed in her name with another man, be 
without her taking any part in the transactioi 
does not commit the offence of abetment ( 
bipmy, because, in doing the act, he is th 
sole actor, and the act, though iUegal, is no 
If done by one person alone, an offence provide 
for by the Penal Code. An act of the abo^ 
description, instead of being the subject of 
criminal prosecution, ought properly to be c 
cidcd in a Civil Court. 4 C. 10=:3 CLR 
[D., G C.W.N. 343] . ^ C.L.R. 


Offering bribe to public servan, 
under Opium and Excise 
JZrnvcr offence under s. 161, I 
Code— Penal Code, ss. 214, 161, 116.— An 

offered a bribe of Rs. 90 t« 
prosecute him under 
Excise Acts, the offence under 

possession of 4 a 
weight of opium and that under the Excist 
possession of 12 bottles of 
Jjor the former offence the sentence inff 


was a fine of Rs. 10, and for the latter Hs. 75. 
The ^lagistrate, besides sentencing the accused 
to pay a fine of Rs. 50, also ordered the con- 
fiscation of the ninety rupees offered as bribe. 
Held that, as the accused offered an illegal 
gratification to a public servant whose duty it 
was to prosecute for offences against the Excise 
Act, the accused should have been tried for 
the more serious offence of abetting an offence 
under s. IGl, Penal Code, but that the gravity 
of the offence rather depended upon the gravity 
of the offences he wished to conceal than upon 
the amount he offered, though the amount 
offered, as representing the degree of tempta- 
tion, ought also be taken into consideration. 
L.B.R, (1893-1900), 338. 


(46) — Even if a public servant is corrupt and 
solicits a bribe directly or indirectly, the giving 
him a bribe is none the less an abetment of his 
offence. U.B.R. (1892-1896), Yol. I, 158. 

(47) — Abetment of cheating, — Where an ac- 
cused person, in possession of a double pice, 
quicksilvered it so as to cause it to resemble a 
rupee and subsequently gave it to B to get cop- 
per changes for it, held that the accused was not 
guilty under s. 244, Penal Code, nor under 
s, 232, unless at the time of whitening the coin 
ho intended thereby to practise deception or 
knew it to be likely that deception would there- 
by be practised ; if the idea of uttering the 
white coin as a rupee was an afterthought, the 
accused might bo convicted of abetting B to 
cheat the person to whom he was sent with the 
counterfeit rupee, under ss. IIG and 420, Penal 
Code. 9 P.R. 1884 Cr. 

(48) — Pennf Code, ss. 41 7 and 479.— Whore an 
accused person, by falsely representing to the 
prosecutor that a notorious and well-skilled 
gambler was a rich seth, who would full an easy 
prey, induced the prosecutor to gamble with 
such expert and the prosecutor lost all his pro- 
perty thereby, held that the accused was guilty 
of the abetment of cheating under ss. 417 and 
419, Penal Code. 4 P.R. 1905 Cr. 

(49) Of cock fighting.— A person, who is 
present at a cock fight in a public place, and 
encourages it by his presence, being present not 
against his will or accidentally, is guilty of 

aiding and abetting the fight. U.B.R. (1892- 
1896), Yol. I, 119. ' 


ana inntan 
Laws— Penal Code, s. 169.— Under the Indian 
Cnmmal Law, conspiracy, except in certain 
cases, IS a mere species of abetment, when an 
act or an iUegal omission takes place in pur- 
suanc© of the conspiracy and amounts to a 
distinct offence for each distinct offence abetted 
by the conspiracy. But, under the English 
Law, the agreement or combination to do an 

by unlawful means amounts, in 

The Penal Code 
follows the English Law of conspiraev only in 

«ceptional cases, which are made 
punishable under ss. 311, 400, 401, 402 and 121- 
A. In these cases, whether an act is done or not 
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Abetment — continued. 

or an oflenco committed in furtherance of the 
conspiracy, the conspirator is punishable, and 
he Ci\n also bo punished separately for every 
offence committed in furtherance of the con- 
spin^cy. In all other cases, conspiracy is only 
one species of “ abetment of an offence ” and 
stands on the same footing as abetment by 
“ intentional aiding.” 24 M. 523 = 2 Weir 340. 

{bl)— Penal Code, ss. 109, lOS, 107— Con^ 
spiracy— Relation between conspiracy and abet- 
ment— Held iPe}- Arnold White, C.J.. and 
Sheppard and Boddam, JJ.) that a conspiracy 
to commit various acts, which are in them- 
selves distinct ofienccs, is itself one offence under 
the Penal Code and not several abetments of, 
those distinct offences. Held [Pet' Davies, 
Benson and Moore, JJ.) that conspiracy is a 
mere species of abetment and amounts to a 
distinct offence for each, distinct offence al^t- 
ted by the conspira«y. Held [Per Davies, 
J.) that a charge of abetment by conspiracy of 
an offence against a person, who is also charged 
with the commission of the offence itself, is 
illegal. 10 U.L.J. 147. 

(5<2)— Conspiracy— Penal Code, s. lOS, Exp. 
5.— Under Expln. 5, s. 108, Penal Code, 
it is not necessary to the commission of the 
offence of abetment by conspiracy that the 
abettor shall concert the offence with the per- 
son who commits it. It is sufficient if he 
engage in the conspiracy 
which the offence is committed. 21 W.R. Cr. 35. 

(53)— Penal Code, ss. 107, 109, 379, 382, 

and 393— General intention 
— The conviction under ss. lOJ, 382, Penal 
Code, of the resident of a foreign territory, 
found concealed with three others m a deserted 
house, for assembling to steal certain Govern- 
ment camels that were grazing in the village or 
any other property that may be available was al- 
tered by the confirming Court to one under s. 
303, but the Chief Court quashed it as unsustain- 
able. Held (Per Smyth, J)''' 
a number of persons assembled tof^ther with the 

general intention of committing theft, and not a 
specific theft or theft of specific 

amount to the abetment of an offence of theft. 

so as to be punishable Penai 

Penal Code, or under ss. 116 and 381, lenai 

Code. A design to commit a specific 

must be proved before holding » P®^°^ 

guilty of the abetment of such an 

having conspired with others to commit it. 

Per Elsmie, J. (contra) That 

covered by the 2nd clause of s. 107. lenai 

Code, and that the conviction P^°P®^: 

P«r Plowden, J.— On a charge of abetment of 

conspiracy, it is necessary to allege ^^"d pwve 

not only that the person charged engaged with 

one or more other person or persons in a 

conspiracy for the commission of 
(epodfying the offence), but also that some act 

or^ illegal omission (specifying the 
omission) took place in Pursuance of that 

conspiracy, and in order to tho 

the Lid offence. Held, further (per Plowdon, 
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J.) that a charge against several persons of 
engaging in a conspiracy to commit an offence 
of a particular kind (as. for instance, theft) as 
opportunity should offer within a determinate 
area (as, for instance, a vilDgo) would not he 
improper as being too vague. 16 P.R. 1879 
Gr. 

[5i)— Of critnitial breach of trust by servant. 

2>roo/o/.— -In order tosustainacoiiviction for the 

abetment of criminal breach of trust by a ser- 
vant, it must be proved that the transaction was 
a dishonest one and that tho accused knew that, 
in respect of such transaction, the servant was 
acting dishonestly and was committing a broach 
of trust, and that the accused abetted the ser- 
vant in doing it. 4 C.W.N. 309. 

^55) — The accused, appointed as the treasurer 
of the Punjab Bank at Mooltan, shortly after- 
wards introduced X as his agentor his gumastah 
aud removed himself to Amritsar on some 
other duty of the Bank. X misappropriated 
some of the Bank’s money .and absconded. 
Tho accused, being convictedof criminal broach 
of trust as a servant and of aboitiug tho same, 
as he had, according to tho Sessions Court s 
finding, received some of tho misappropriated 
money and had connived at X’s embezzlement, 
appealed, on the ground that be bad no control 
over tho Bank’s property, being only treasurer 
in name, that ho had not abetted X, and, that, 
X being tho Bank’s and not bis servant, he, 
the accused, had not committed criminal 
breach of trust. Found by the Chief Court, 
that the accused and X wore servants of the 
Bank, that X bad committed breach of trust 
as such, and that the accused had received the 
misappropriated money from X with a guilty 
knowledge, and held that, although no act done 
by the accused after X’s offence was commit- 
ted would make tho former guilty as an abettor- 
vet as tho accused, who was, as the Bank’s trea- 
surer, bound to disclose the fact that he had 
irregularly received the Bank’s money on tho 
first defalcation, did not do so, ho was guilty 
of an illegal omission, by which he voluntarily 
caused the safe abstractiou and transmission 
to himself of the second sum and had thereby 
abetted the breach of trust by a servant. 30 P. 
R. 1868 Gr. 

(56 ) — Of criminal trespass and theft — Penal 
Code, ss. 107 and 108 — Execution of docu- 
ment giving lease over property not belonging 
to the lessor— Lessor’s liability as abettor for 
criminal trespass and theft of crops by lessee , — 
It is necessary to satisfy the requirements of 
ss. 107 and 108, Penal Code, that tho act 
done should aid the commission of an offence 
or the commission of an act, which would be 
an offence, if committed by a person capable by 
law of committing an offence with the same 
intention or knowledge as that of tho abetter. 
The accused gave a lease of the pepper on 
certain hills, described to be the property of his 
tarwad. The lease granted comprised within 
the boundaries stated, not only land belonging 
to tho accused, but also other land stated to 
bo the properly of tho Government. The lessee 
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conveyed his right to others, and, under the 
color of the lease, the sub-lessees entered upon 
the Government land comprised therein and 
took the pepper. The accused was convicted of 
the abetment of criminal trespass and of theft. 
Held that the essential ingredient of criminal 
trespass and theft being unlawful entry and 
unlawful taking, the mere execution of a docu- 
ment cannot be said to aid either the entry or 
the taking, and was, by itself, consistent with 
an intention that the person in whose favour 
the document was executed should assert his 
claim thereunder in due course of law. Held., 
also, that, as there was no evidence that the 
accused suggested the entry on the land or the 
taking of the pepper, the accused was not guilty 
of the charge of abetment. 1 Weir 48. 

(67) — Abetment ofdacoity, loUat constitutes . — 
Per Fulton, «/» — If A asks B and others to come 
with him to commit dacoity. he instigates these 
men to dacoity just as much as if he asks them 
to go under some other leader. Similarly, if he 
asks B to ask C and others to join a dacoity, he 
abets the abetment of dacoity. An instigation 
to wage war against the Government includes 
an instigation to dacoity as such war necessarily 
includes robbery. 25 B. 90 = 1 Bom. L.R. 
653. 

(58) — Venal Code, s. 107. — An accused person, 
who was present when a dacoity was planned, 
from whose but the daeoitsset out and to which 
they subsequently returned with their booty, 
was held to have been properly convicted of 
abetment of dacoity. A.W.N. 1903, 2. 

(59) — Penal Code, ss, 109, 395 and 397 . — 
Where certain persons simply pointed out to 
the dacoits the house to bo robbed or actively 
participated in planning the dacoity and in 
taking charge of the camels used by the party 
during the commission of the offence, the abet- 
tors should be punished under ss. 109 and 395, 
Penal Code, and not s. 397, which applies only 
to persons actually committing a dacoity in 
which one of the acts specified is done. 15 P.R 
1901 Cr. (16 A. 437. 21 A, 263, F.). 

(60) — Giving evidence in support of a false 
charge— Abetment of such charge.— A person 
cannot be convicted of the abetment of a false 
charge solely on the ground of his having given 
evidence in support of such charge. 9 B.L.R. 
Ap. 16. 

(61) — The Lower Criminal Courts cannot 

punish, as abettors, persons who gave evidence 
in support of false charges, or other charges 
mund by such Courts to be false. S. 108 
Penal Code, does not contemplate any acts of 
subsequent abetment, or provide for the punish- 
ment of such offences, except when they are 
such as are defined in ss. 212 to 218. 18 W.R 

Cr. 28. 

(62) — Penal Code,8s.l09, 211.~Tho offence 

false charge before the police falls 

withm the first portion of s. 211, Penal Code. 
Where, in a quarrel between one of the accused 
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and tho-complainant, the other accused, espous- 
ing the cause of the former, beat the complain- 
ant and lodged a false complaint of theft against 
him acting on the former’s advice, held that the 
first accused was guilty of abetting an offence 
under s. 211, and that his conviction for the 
substantive offence, instead of for abetment, 
had not prejudiced him. 7C.W.N. 556. (14 C. 
633, F.) [P., 32 C. 180.J 

(63) — Abetment of gwing false evidence — 
Proof — Intention. — In order to convict a per- 
son of abetting the commission of a crime, it 
is not only necessary to prove that he has 
taken part in those stops of the transaction 
which are innocent, but, in some way or other, 
it is absolutely necessary to connect him with 
those steps of the transaction which arc cri- 
minal. There can be no offence of the abet- 
ment of giving false evidence, unless the person 
charged with abetment intended, not only 
that the statement should bo made, but also 
that the statement should be made falsely. 
20 W.R. Cr. 41. [F., 8 C.L.R. 236 ; R., 1 Bom. 
L.R. 351). 

(64) — Penal Code, ss. ISl and 193 — Accused 

inducing a witness to suppress certain facts . — 
Where an accused person asked a witness to 
suppress mention of certain facts in giving 
evidence against him before a Magistrate in 
reference to a charge of defamation, held that 
the act of the accused constituted an abet- 
ment of giving false evidence in a judicial pro- 
ceeding and not of an offence under s. 181. 1 

Weirli4 = 2M.H.G. 438. 

(65) — 0/ preparation of false record. — A, 
who was in the habit of preparing records from 
certain abstracts made and read to him by B, 
was made to prepare an incorrect record by B, 
who made and re.ad false abstracts. Held, that 
B was guilty of the abetment of the offence 
described in s. 218, Penal Code, oven though 
A had no guilty intention or knowledge in the 
matter. 7 N.W.P. 134. 

(66) — Knowledge of pleader— Client not an 
abettor but principal— Common intent— Penal 
Code, s. 47J.— The fact that the document filed 
by a pleader was known by him to be forged 
must bo established before he can bo convicted 
of an offence under s. 471, Penal Code. In 
such a case, the client who gave the document 
is liable to be punished, not as an abettor, but 
as a principal, under s. 471, Penal Code, 
A.W.N. 1887, 95. 

(67) — Of causing grievous hurt.— A ordered 

B and C to seize and forcibly take D in the 
contemplation of an assault upon D, and D 
was so beaten and tortured as to have died in 
consequence. Held that A was guilty at least 
of abetting the commission of voluntarily caus- 
ing grievous hurt. 7 W.R, Cr. 61. [R.. 24 

A# 67 •J 

trespass by woman 
lotth whotH adultery commitUd.—WhetQ a per- 
son entered another’s house and committed 


A 
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Adultery with his wife, held that ho could be 
severally convicted and punished for the house 
trespass and the adultery) but that the woman 
could not bo convicted of abetting the house 
trespass. 5 P.R. 1871 Gp. 

(69) — Use of house for illegal in'trriagCy if abet- 
ment . — The more act of allowing an illegal 
marriage to take place at one’s house docs not 
amount to the abetment of an illegal marriage. 

W R. 1864 Cp. 13. 

(70) — Where persons simply consent to bo pre- 
sent at an illegal marriage, or are present there- 
at in pursuance of such consent, or grant the 
accommodation of a house for the marriage, 
they do not necessarily abet such marriage. 

6 B. 126 [i?.. 19 B. 363.] 

(71) — Kidnapping from lawful guardianship 

— Penal Code, ss. 36H, 109 — Kidnapping 

■nat a continuing offence . — The offence of 
kidnapping a minor is complete as soon as he 
or she is enticed or taken out of the keeping of 
his or her lawful guardian. The taking of a 
minor from lawful custody is not the same as 
keeping the minor out of such custody, and, 
therefore, during the time the minor is kept 
out of the custody of his or her guardian, the 
offence of kidnapping docs not continue ; con- 
sequently, a person who assists a kidnapper 
after the enticement in keeping the minor, 
cannot bo convicted of the abetinentof kidnap- 
ping, unless the kidnapping was itself the 
come of a preconcert. 26 A. 197 = A.W.N. 
1903, 233. 

(1^1)— Penal Code, s 363— Carrying kidnapp- 
ed girl from place to place.— On a charge 
of kidnapping a minor girl oat of her lawful 
guardianship, two of the accused were convicted 
under s. 363, Penal Code, but the third was. 
on proof of having convoyed the girl from place 
to place, though he was not connected with 
the “ hiking," convicted of the abetment of an 
offence under s. 363, I.P.O. Held that the 
conviction was bad, as kidnapping from lawful 
guardianship was not an offence which 
tinned so long as the minor was kept out of the 
lawful custody and as conduct, which commen- 
ces only after the custody of the lawful guardian 
is put an end to by the minor once fo*" all being 
fully removed from such custody , cannot amount 
to an abetment of “taking.” Held, also, 
that, as the third accused’s acts wore distinct 
from those of the rest and formed a different 
offence, if at all any was committed. Ins trial 
jointly with them was wrong. 13 P 1893 
Cr., (1. M. 173, Not F.). See. also, 6 P.R. 1894 
Cr. 

(73) — Womaji kidnapped to be compelled to 
marriage— Penal Code, ss. 109, 366 — Gr* P. C., 
{2882) 8. 182— Continuing offence. — Kido.'ip- 
ping being complete as soon as the kidnap- 
ped is taken out of the lawful guardian’s c\«- 
tody, no abetment of it is possible under the 
law after the kidnapped has once been so 
removed and it is not a continuing offence 
under s. 182, Cr.P.C. 8 P.R. 1894 Cr. (C and 
7 P.R. 1894, Cc., F.), 

2 
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(74) — Conspiracy— Abetment of kidnapping 
—Evidence Act, s. 10.— Where a child was 
kidnapped after a visit to the accused’s house 
by the servants of the person whose paramour 
the accused was, and she was charged with 
abetment of kidnapping and it was proved th.vt 
she was very fond of the child. Iwld, that the 
evidence was insufficient to establish the charge 
of abetment, or that, if there was any conspi- 
racy, she was a party to it. A conspiracy, 
within the terms of s. 10, Evidence Act, 
contemplates something more than the joint 
act of two or more persons to commit an offence. 
S. 10, Evidence Act, could not be properly 
applied so as to convict the woman by admit- 
ting evidence as to what had been said, done or 
written by others. 4 C.W.N. 528. 

(75) — Abetment of murder — Proof of murder. 
— There can be no conviction for abetment 
of murder without proof of murder. W.R., 
1864, Cr.. 12- 

(76) — Abetment of mnrdet by wipossiblc 
means— Sorcery. — As to whether the abetment 
of murder by sorcery or other impossible means 
is an offcucc under the Penal Code, see 10 
B.H.C, 73. 

(77) — Penal Code, s.108, Erpl. 3— Abetment 
\ of mi/rcler— Under s. 108, Expl. 3, it makes no 

diffcrcDCC in the guilt of the abettor that the 
agent carries out the desired object under a 
mistaken belief that the act which he is em- 
ployed to do is an innocent act. This is clear 
from the 3rd Explanation to s. 103, T.P.C. The 
offence consistsin the abetiuont ; thocoiisciiueii- 
ces arc only material as affecting the punish- 
ment. 14 C.P.L.R. 192. 

(78) — Informing husbaml against intriguing 
wife and her lover. — A person informed a cer- 
tain husband, who had been for some time 
suspecting his wife, that she had arranged to 
meet her paramour at a certain place, to wliicli 
the husband, armed with astick, and the inform- 
ant went together and ctught them cominit- 
tiug adultery. The husband pursued the 
paramour and killed him with his stick and 
then mortally struck his wife, who had been 
detained by the informant but who escaped 
severely thrashed. The Sessions Court con- 
victed the husband of murder and the inform- 
ant of abetting it, but the Chief Court quashed 
the latter's conviction, holding that he had not 
committed any crime and altered the husband’s 
to one of culpable homicide not amounting to 
murder. 30 P.R. 1872 Cr. 

(79) — Omission to inform police xchen an 
offence had been committed, if abetment , — A 
person omitting to givei uformation that a 
crime has been committed docs not abet the 
crime, unless such omission involves the breach 
of a legal obligation. A private individual is 
not bound by any law to give information of 
any offence which he has seen committed. 4 B. 
L.R.A. Sr. 7. 

(80) — Abetment by illegal omission, proof of. 
— To prove abetment under s. 107, I.P.C., by 
“ illegal omission," it would be necessary to 
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show that the accused intentionally aided the 
commission of the offence by bis non-inter- 
ference. 24 W.R. Cr. 26. 

(81) — PennZ Code, ss. 107 and lOU^Abetment 
6// oniissiwi-- Bombay Motor Vehicles Act {II of 
1U04), ss, 0 ajuf 13 — Injrinfjement of rides — 
Master and sei-vant. — It is nob an abetment of 
the offence for the master to omit to give in- 
formation to bis servant, unless the omission 
were illegal, that is to say, in disobedience of 
an obligation imposed upon him by law. 9 
Bom. L.R. 161 = 5 Cr. L.J. 176. 

(82) Penal Code, s. 100 — Abetment by omis- 
sion — Bombay Motor Vehicles Act {II of IVOi), 
5. i~ liules under the Act — Omission of the 
owner to give in/or>uafio)i of the rules to the 
driver. Abetment by omission is punishable, 
only if the omission is an illegal omission. The 
owner of a motor car cannot, therefore, be held 
guilty of abetment, in merely omitting to give 
information to his employees as to the rules 
framed under the Bombay Motor Vehicles Act. 

1904. 9 Bom. L.R. 159 = 5 Cr. L.J. 173. 


Of rashnnviqation — Penal Code, ss.:i80 
lOO—'Omissionto load ballast* — A ferry boatcon 
tractor was convicted under ss. 280 and 109, 
Penal Code, of abetting the rash navigation o, 
a vessel on the evidence that the boat hired b> 
him in fulfflmcnt of the contract was upsei 
from not confining sufficient ballast. Hclc 
that, there being no evidence to show that th( 
^□tractor intentionally omitted to provide th( 
ferry lx)at with what he knew to bo nccessar5 
for safe navigation, the conviction for abetmen' 
was^un^tenable. Rat. Un. Cr. C. 35 = Cr. Rg 

(84)— Piof, abetment o/.— As to whethc 

^ abetment of a riot, sec 33 C 
1023 = 10 C.W.N. 890 = 4 Cr. L.J. 79. 

{S5)— Abetment of sale of printed defama 
ioi y matter .—Tho principles of the Orimina 
Ijuw as to the allegations required to be mad< 
and proved in a complaint, under s. 198, Cr 
1 . C., (1882), of the offence of abetting the sail 
of a newspaper containing defamatory matte 

■ — Abtement — Supvlu 

‘tJt^food to a person knounitobe engagedin crime 
The supplying of food to a person known to b 
engaged in crime is not per se criminal : bub 
If food were supplied in order that the crimina 
may go on a journey to the intended scene o 
the crime, or conceal himself while waitinc fo 
an opportunUy to commit the crime, the sun 
plying of food would be m order to facilitate th 
^me and might facilitate it. 2 M. 137 = 
Weir 46. [R., l Bom. L.R., 351.] 

• in sjttcwic.— Persons who as 

sistod a leper in the ceremonies connected wit 

the performance by the leper of the fie', 
preparatory to suicide were held (Pearson 

^ rightly oonvicte 

of the abetment of suicide. 1 Agra 21 Cr. 

(80)~jPew<il Code, 107 a 

commit sHicide-Su^ee.-Where 
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dence that a woman prepared hei*self for suicide 
in the accused’s presence and that they followed 
her to the pyre and stood by her, her step-sons 
crying “Ram, Ram»” and one of the accused 
admitted that he exhorted her to say “ Ram, 
Ri\m,” and told her that she would then be- 
come suttee, held that the evidence was suffi- 
cient to prove active connivance and unequi- 
vocal countenance on their part, and to justify 
the inference that they had engaged with her 
in a conspiracy for the commission of suttee. 
3 N.W.P. 316. 


{80)— Penal Code, s. 107, Expl. 1—k 
person can be convicted of the abetment of 
theft under the 1st Explanation to s. 107, 
Penal Code, only if he either procures or 
attempts to procure the commission of the 
theft. Mere subsequent knowledge of the 
offence is insufficient. 2 W.R. Cr. 40. 

(90) — Abetment of theft — The carrying-off of 
certain buffaloes, belonging to the complainant, 
by order of the accused and the retention of 
them in the custody of the latter’s servant 
were held to amount to an abetment of theft as 
defined in the Penal Code. 18 W.R. Cr. 8. 
[Colts., 22 C. G69; R., 22 C. 1017 P.B.]. 

(^I) Zemindar lending house to police oj^icer 
—Police officer putting illegal pressure in extort' 
ing confession— Knowledge of the zamindnr of 
that purpose — Kemindar an abettor — Penal 
Code, ss.107,330 — Where a 2:amindar, who had 
lodged a complaint of theft, lent bis house to 
the police officer conducting the investigation 
into the theft case, knowing that it was likely 
to be used for the purpose of putting illegal 
pressure upon persons suspected of complicity 
in or knowledge of the theft, and he was present 
at times while the police officer was engaged in 
actual torturing, held, that, under the above 
circumstances, the ^amindar was properly 
convicted, under s. 107, Expl. 2, Penal Code, of 
doing an act m order to facilitate the commis- 
sion of an offence, namely, the offence punish- 
abb under s. 330 of the Code. A.W.N., 1896. 




. ii.Keping oui oj way knowing 

that offence xs likely to be committed.— V7hoxo 
a Head-Constable, who knew that certain 
persons were likely to be tortured for the pur- 
pose of extorting confessions, purposely kept 
out of the way, held that be was guilty of 
abetment under the words of s. 107 Exnl Q 
Penal Code. 21 W.R. Cr., 11. [fi.. 20 B: 394 ] 

. in torture, ifabet- 

tois. Where several prisoners were all con- 
cerned m a case of torture and were prosecuting 
a common object, held, each was as guilty as a 
prmcipal and not as an abettor of the others, 
7 W.R,, Cr. ^ Up., 1 C.L.R. 276, 20 W. 
fl* 41, Rat* Un. Cr. C. 222. 254 850 

653 ?' ^ ^ C.W.n! 

assembZy — of private 
^/wice. A person, who obtained a decree 
against some others, sent four of his men to 
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Abetment— continued. 

take possession of the property from the defend- 
ants, who opposed the assailants with the 
result that one of the defendants’ men died. 

In an appeal by the first party against their 
conviction for being members of an unlawful 
assembly and for culpable homicide, held that 
there was no common object on the part of the 
two factions, the second party having merely 
exercised their right of private defence and that 
the first party, being less than five, were not 
unlawful, but that the person, who gave the 
fatal blow among them, was guilty of culpable 
homicide and the rest of abetting him. 13 
P.R. 1870 Gf. 

(95)— Penal Code, ss. 114, 379-UnlawfiU 
assembly for the commission of Ote ft — Liability 
of a member who did ‘not commit theft. Where 
the accused was a member of an unlawful 
assembly, the common object of which was to 
commit theft, but he was not proved to have 
himself committed any theft by removing any 
property, or to have made any previous pre- 
paration for committing any theft, or to have 
aided any one in the commission of theft, held 
that he could not be convicted under s. 379 
read with s« 111. 8 C.W.N. 519- (27 C» 5CG, 
ie. and 16 C. 442, P.B.) [D., 7 C.L.J. 172*7 
Cr. L.J. 200.] 

{99)— Penal Code, s. 107— Acceptance of 
unstamped receipt, if ahetme7it. — The more 
acceptance by the payer of an unstamp^ 
receipt does not constitute an abetment of the 
execution of the document within the defini- 
tion of the term “abetment” in s. 107, Penal 
Code. 7 C.P.L.R. 21 Cr. (8 A. 18 and 7 B. 
82, P.). 

{91)— Stamp Act, 2879, s. 61.— A Mahajan, 
who gets a promise from a debtor to pay in- 
terest added to an acknowledgment of debt in 
his account book without a proper stamp, 
an offence under s. 61 of Act I of 1879* 10 C* 

P.L.R. ICr. 17 B. 82, £>.)■ 

is not an abetment of the execution 
of an unstamped instrument to receive it, 
any more than the acceptance of stolen 
perty is abetment of theft. 7B. 82 ® 

18 = A.W.N., 1885, 317, 7 C.P.L.R. 21, 20 A. 
440 = A.W.N., 1898, 108, 1 N.L.R. 103; 1^, U. 
B.R. 1904,2nd Qr. Stamp, 1; D., lOC.P.L.K. l.J 

(99) — The term “accepting,” in s. 61, Stamp 
Act, 1879, does not mean “ receiving ” but 
“ executing as an acceptor.” The mere recoiv- 
er of a pro^noto not duly Btamped does not 
render himself liable to the ponalties under the 
section. 20A.440 = A.W.N.. 1898. 108 (7 M. 
71. 24 W.R.Or. 1, 7 B. 82, A.W.N., 1883, 146, 
R.j tB.,U.B.R., 1904, Stamp, lO 

(100) — In the absence of evidence of conspir- 
ftoy, a person receiving an insufficiently stamp- 
ed instrument cannot be convicted of^ abet- 
ting by conspiracy the execution of an insuffi- 
oiently stamped instrumoDt- A. W .N • $ 1883 , 

148 and A.W.N., 1888, 87. 

(101) — The conviction of a person, who 
merely received a promissory note executed on 


Abetment — continued. 

plain paper in his favour, of the abetment of an 
offence under s. 62 of the Stamp Act, 1899, is 
bad in law. The person, who makes an un- 
stamped instrument, and not the person in 
whose favour it is made, commits the ofTence, 
and the receiving by the latter of the unstamped 
instrument made by the former does not con- 
stitute an abetment of the execution of it. 1 
N.L.R. 163. (24 W.R. Cr. 1. 7 M. 71, 20 A. 

440, F.; 7 B. 82, 10 C.P.L.R. 1 Cr., li.) 

(102) — Abetynent of making an uyistaniped 
receipt. — Where an accused person paid a sum 
of money to his creditor, accepted a receipt 

1 from the latter without a stamp, and promised 
himself to affix one, held, that the accused was 
not guilty of abetting the offence of making an 
unstamped receipt, as he did not aid the offence 
by an act, nor omitted to do anything which 
ho was bound by law to do. 8 A. 18 (A.W.N., 
1884. .37 A.W.N., 1885, 30, 7 B. 82, R.) \F.,1 
C.P.L.R. 21, Cr.] 

(103) — Penaf Code, ss. 213 and 247— Wrong- 
ful confineiyient by chowkidars sent by Head 
Coyistable for getting moyiey extorted from 
arrested person- — A Head Constable in charge 
of an outpost agreed to drop proceedings against 
a certain person, arrested on a charge of illicit 
possession or manufacture of country liquor, on 
payment of a sum of money. For this purpose, 
the Head Constable sent that person in charge 
of chowkidars to procure the money. The 
chowkidars, in effecting this object, confined 
the person, ducked him in a pond and beat him. 
Held, that it would bo impossible to hold 
that the Head Constable was guilty of 
abetting an offence under s. 347 in the absence 
of proof that ho gave definite orders. 31 C. 710. 

See ABANDONMENT OF CHILDREN, 1 Mad. 
Sess., 1869, 33 P.R. 1872 Cr. 

See ABDUCTION, 40 P.R. 18GG Cr. 

See ACT XX OF 1866, s. 91, 23 P.R. 1869 Cr 

See act XVIII OF 1869, 23 P.R. 1876 Cr. 

— Of false personation — See ACT III OF 1877, 
8. 82, 7 W.R. Cr., 99 ; 2 B.L.K.A. Cr. 25. 

— Punishment for — See ACT III OF 1877, 
8.82, 8 W.R. Cr. 16. 

— Of making an unstamped receipt. — See ACT 
I OP 1379, s. 61, 18 P.R. 1895 Cr. 

See ACT XXII OF 1881, ss. 42, 49, L.B.R. 
(1872-1992), 373. 

See ACT IX op 1890, s. 126, 1 Bom. L.R. 
682. 

See ACT XII OF 1896, U.B.R. (1892-1896), 
Vol. 1, 100. 

See ACT XII OF 1896, s. 49, 55 P.R. 1905 
Cr. = 201 P.L.R. 1905 = 3 Cr. L.J. 135. 

See ACT II OP 1899, s. 62. U.B.R., 1904, 
2nd Qr., Stamp, 1. 

See BOM. ACT IV OF 1890, 20 B. 394. 

See BIGAMY, 6 C.W.N. 343. 
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See Cock-fighting, L.b.ti. (1872—1892), 
1G3. 

See Conspiracy, 2S C. 797, A.W N., 1902. 
143. 

— Of commission of offence involving a breacb 
of the peace bv a zainindar — Sec ClUM. PRO. 
CODE (1898), s. 110, 31 C. 419. 

See Crim. Pro. Code (1898), s. 233. 10 
iM.L.J. 147. 

See Grim. Pro. Code (1898), ss. 423, 247, 
238, 7 M.L.T. 79. 

— \yhother “offence” in s. 30, Evidence 
Act. includes abetment also — Sec Evidence 
Act, s. 30, S.C. 143, Oudh. 

— Of framing incorrect record by public serv- 
ant~Scc False Evidence. 7 N.W.P. 134. 

See Forgery, 25 c. 207=1 C.W.N. GSl, 3 

. 4 • 

—Abetment of waging war against Queen — 
See JCRISDICTION OF CRIMINAL COURTS 9 
B.L.R. 3G = 17 nV.R. Cr. 15. 

S^e Kidnapping. 8 c. 9G0 = ii C.L u g 

A.W.N., 1902. 143, 2 C.W.N. 81, 1 M. 173=1 
Weir 353. 

Sec Offence, 2 I R. 2S7 = l Bom. L.R. G7S. 
See Penal Code, s. 34, 14 B. 115. 

See Penal Code, ss. 34, lu, 149. 395 
L.B.U. (1893-1900). 150- 

Sec PENAL CODE, s. 107. 7 A.W.N.. 23G. 
A.W.N. . 189G. 194, 12 P.R. 1883 Cr. 

—Where person abetted does act with dilTcrent 
intention— See Penal Code, ss. 109 and 110 

U.B.R. (1897-1901). Vnl. I. 249. 

See PENAL Code, ss. 109. 404, G B. 421. 

Q AW.N., 1883. 39. 

10 Bom. L.R. 

wf?'/?' C.W.N. 49. 9 C.W.N. G9, 7 

W.R. Cr. 49, 4 M.II.C. Ap. 37, 4 L.B.U, 71. 

—Instigation to join an unlawful a.ssomhly 

See 1 ENAL CODE, ss. Ill, 144. 5 C.NV.N. 
250 . 

See Penal Code, ss. 114, no, 302. 2 C.W. 
See Penal Code, s. 2I8, 7 N.W.P. 134 
190l). lo^cTl- " ^ 

See Penal code, s. 852, 4 L.B.R 271 
See Penal CODE, s. 3G2, IIP.R. i883 Cr. 
See PENALCodE, s. 471, A.W.N., 1887 95 
See Penal Code, s. 498. 11 p.r. isss’ Cr' 
See POLICE OFFICER, 20 B. 394. 

^^See Previous Conviction, lo Bom. L.R. 


i Abetment — concluded . 

i See Sanction to prosecute. 30 C. 905, 
' 55 P R. 1887 Cr. 

See Sentence — Sep.\hate Sentences. 

I 16 C. 725. 

! 

See Theft, 2 A.L.J. 53. 

See Unlawful assembly, 5 C.^V.N. 250. 

Abettor. 

(1)— person an abettor. consti- 
tute a man the abettor of another’s crime, it 
must be clearly established that both intended 
to commit or to further the same crime. Rat 

Un. Cr. C. 93 = Cr. Rg. 47 of 1873. 

{2)— Who are not a6effors.— Persons, who 
arc present at the scene of offence against their 
will, or accidentally or for a legitimate purpose, 
are not persons that aid or abet the commission 
of the offence. U B.R. (1892-1896), Yol. 1,117. 

Employing huweent agent, effect of.— 
An abettor’s guilt is nob aHected by the cir- 
cumstances of his employing an innocent agent 
for carrying out bis object. 14C.P.L.R. 192. 

,'^rove Act, VI of 1S78, ss. 20 
and 2.^, liability of abettors under, — The 
mere fact that s. 21 of Act VI of 1878 makes 
the owner of a land, where treasure is found, 
liable to a special penalty does not exclude the 
pmushmont, under the Penal Code, of persons 

under s. 20 of Act VI of 

1878. 1 WeiF 919 

(b)— Abettor more severely punished than 

principal—Registration Act, 1866, s. 91. 

Under s. 94 of the Registration Act (XX of 
IbGG), an abettor may be punished more severe- 
ly than his principal can be. 8 W.R. Cr., 16. 

whcji principal innocent. 

though the 

19 oT ci* offence. 35 P.R. 

1903, Cp. =201 P.L.R. 1905 = 3 Cr. L. J. 135. 

See Abetment, 8 P.R. i874 Cr qo p r 

-■-"32%’.rr8st 

= fcr.^S''4U°'’''’ 3L B.R. 2G4 

52fl"2 wSr 340°“®’ 

CrflB.H.aieT®’’’- ” C.P.L.R.2 

Abkari. 

1.— Abkarl Acts. 

See 1 . Bengal Act xi op 1849. 

2. Bengal act XXI op is5G. 

3. Bombay Act V op 1878. 

4. Madras act iu op 1864. 

5. Madras act i of 1886. 
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Abkar i — concluded . 

2.— Excise Acts. 

Sc<i 1. ACTXOP1S71. 

2. ACT XXII OF 1881. 

3. Bengal act HI or 1873. 

4. Bengal act ll of 187G. 

5. Bengal act VIl of 1878. 

6. Bengal Act IV of issi. 

3. — Opiam Acts. 

See 1. Act XIII OF 1857. 

2. ACT I OF 1878. 

3. Reg. XXI of 1827. 

4. — Spirituous Liquors Act. 

See 1. Bombay act III of 1852. 

Absconding Offender. 

See CBIM. PRO. CODE (1898), ss. 87. 88, 89. 


See PENAL Code, s. 172. 

(1) — Evidentiary value of absconding.— 
Absconding is but slight oviclcnco of guilt 
usually. 5 W.R. Cr. 28. 

(2) — “ /bscoiuf,” meaning of the fenn— 
Penal Code, s. 172— 'The term “ abscond ’ is 
not to be understood as implying necessarily 
that a person leaves the place in which ho is. 
Its etymological and its ordinary sense are to 
hide one-self ; and it matters not whether a 
person departs from a place or remains in it, it 
he conceals himself ; nor does the term 
to the commencement of the concealment, it 
a person, having concealed himself before 
process issues, continues to do so, after it has 
issued, he absconds. 4 M. 393 = 1 Weir 76. 

(3)-Orim. Pro. Code {28S2), s. 87 -Abscond- 
It should not be laid down as law that no 
person can be deemed an absconder until he 
has been proclaimed as such under s. 87 of the 
Code ; but an absent person should not bo too 
readily assumed to be an absconder without due 
enquiry and notice. 2 Weir 40. 

U)— Procedure for trial of . — Absconding by 
a person against whom a warrant has been 
issued must be dealt with in the m^ner pro- 
vided for by the Code of C^riminal Procedure 

and not under s. 172, I.P*C. 7 N.W. 

[P., 2 0.L.J. 625]. 

{B)— Proclamation against an absconding 
offender, effect of.— An accused person , ngamst 
whom a proclamation has been issued, 
until he has come in and surrendered, must pe 
regarded as in contempt ; and no petition will 
be entertained on his behalf* until o 
surrendered. 2 N.W.P. 441. 

IG)— Contempt of Court due to absconding, 
whether solved by striking out case. ^ 
order striking of! a case, on account ot tne 
little prospect of bringing the parties to 

trial, cannot dispose of the question of contempt 
of Court arising out of the fact of the Jc^sed 
having absconded to evade justice. 7 W.K. 

Cr. 40. 


Absconding Offender —continued. 

{n)— Absconder appearing before attach- 
ment — E^ect on attachment. — Whore the 
accused did net appear on the diitc mentioned 
in the proclamation, but appeared before the 
attachment, held, that, as attachment of 
property under s- 88 is intended to enforce the 
attendance, required by a proclamation issued 
under s. 87, within the time therein specified, 
it was illegal to wait till that period was over 
and to order attachment because the procla- 
mation has not been obeyed. 6 G.P.L.R. 38, 
Cr. 

(8 ) — Proclamation and attachment author- 
ized for what offences. — Ss. 183, 184, Cr. P. C., 
(1861) (proclamation and attachment of pro- 
perty of absconding parties) do not apply to 
offences punishable with imprisonment 
extending to six months only. There is no 
rule which requires a ^lagistrato to satisfy 
bimscH that a party has absconded, before 
issuing a proclamation ; but the party, on suing 
to recover bis property, may prove by evidence 
that he had not absconded. Before a 
ilagistrate proceeds to declare attached 
property forfeited, he .should take evidence to 
prove compliance with the formalities laid down 
by law with regard to proclamation. 3 W.R. 
Cr. 34. 

(9) — Essentials for issuing proclamatwn for 
appcara-nce — Appearance after fixed tbne—Cr. 
p.C. {18G1), ss. 183, iSi.— In order to lay a 
sufficient foundation for the issue of a proclama- 
tion under s. 183, and the accompan> iiig order 
of attachment under s. 194, Cr. P. C., (1861) 
the Magistrate must, upon some sufficient 
materials, find judicially that the person against 
whom the proclamation is to be issued has 
absconded or concealed himself for the purpose 
of avoiding service of the warrant of arrest 
previously issued against him. The period of 
t^hirty days, which is prescribed in s. 183 as the 
minimum period within which the person is to 
be required by the proclamation to appear, was 
intended by the Legislature to run from the 
date on which the publication, in the mode 
prescribed by the samescction, should be effected. 
The declaration of forfciturcdirected to be made 
in s. 184, if not made before the person affected 
by the proclamation has come in. ought not to 
be made at all. 19 W.R. Cr. 12 = 10 B.L.R. 
Ap. 14. See, also, 3L.B.R. 116. 

(10) — Proceed i7W7S of Magistrate under s. 88, 
Crim. Pro. Code {1882), whether judicial. — The 
law makes no provision for investigation by a 
Magistrate of the claims of third persons to 
property which has been attached under s. 88 
of the Code. Therefore, the proceedings of the 
Magistrate under s. 88 are not “judicial pro- 
ceedings” in the sense of s. 4 (d) of that Code. 
6 A. 487 [P., 4 L.B.R. 109. P., 9 P.R. 1908, 
Cr.] 

(11) —Order for attachment to be issued with 
proclamation — Cr. P. C. {1862), s. 184. — The 
words “ order the attachment of any moveable 

I and immoveable property ” of an abscond- 
ing party in a. 184 are enabling and not 
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restrictive. The Magistrate may att.ach both 
kinds of property. But the words “at the 
same time” must be taken in their literal 
sense, and he must issue his warrant of attach- 
ment simultaneously with the proclamation if 
he thinks fit to resort to attachment at all. 4 
M.H.C. App. 43. 

(12) — Attachment of widivided interest in a 
joint family of an abscoTiding party — Cr. P.C, 

ss. 67, 6if, — S. 88 is not intended 
to apply to the undivided property of a 
Hindu family, for it cannot be seized, being 
unascertained. A receiver cannot bo appointed, 
nor can an order be made prohibiting the 
payment of rent or delivery of the property to 
the managing member of the family. Nor can 
the undivided interest of the absconding person 
bo sold under sub-section 7 of s. 88. 2 Weir 43. 

(13) — There is nothing in the language of 
s, SS to restrict the meaning of the word “ pro- 
perty*' and it includes the rights and interests 
of persons who, as members of an undivided 
family, are jointly entitled to the property of 
the family. 2 Weir 43 (Foot-note). 

(14) — Irregular enquiry into other charges . — 
When an accused person was arrested as an 
absconding offender, and, without evidence be- 
ing gone into that charge, an enquiry was made 
into his mode of livelihood without any sum- 
mous being issued under s. 30C, Cr. P.C., 18GI, 
such proceedings were held to be irregular. 
3 N.W.P. 2. 


iXb)-'IrregularHyinthepToclnmation'-Attach~ 
ment of property, effecton-Cr. P.C. (188‘4), ss.ST, 
86, 89. On a person, for whose arrest a warrant 
was issued, absconding, a proclamation under 
s. 87, Grim. Pro. Code, was issued on the 6th 
of November, the date fixed for the appearance 
of the accused being the llthof December, 1893. 
The proclamation was published by affixing of 
a copy on the court house on the 6th of Novem- 
ber, but it was not published in the place where 
the accused resided until the 15tb of November. 
The accused surrendered on the 25th June, 
1894, and applied for the property attached 
under s. 88, which was refused by the Magis- 
trate. Held, that there was no legal proclama- 
tion under the Code and the attachment of the 
property was void. 19 M. 3 = 2 Weir 40. 


(16)— Cr. P. C. (Jd85), ss. 87, 88, 90, 
437 ^District Magistrate issuing a warre 

before setting aside order of discharge. On t 

discharge of an accused person, the Distr 
Magistrate issued a notice to him to appear a 
show cause why he should not be retried and 
the pme day, before setting aside the order 
disc^rge, issued a warrant against him requ 
mg him to execute a bond with sureties 
his presence till the decision of the 
but, learning that the accused had 

® proclamation under s. 

P. 0., and, after some months, orde 
the accused’s property to be attached un 

proceedings 

the Dwtrict Magistrate, calling upon the 
oused to appear and show cause, were legal 
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that the subsequent proceedings, issuing the 
warrant, the proclamation and the attach- 
ment order were without jurisdiction. 13 

P.R. 1893 Cr. 

(17) — Effect on purchaser's title. — Where the 
property of an absconder had been attached 
and sold and had vested in a third person, the 
purchaser, held, that the sale could not be set 
aside on the ground of irregularity in the pro- 
clamation, as the property had vested in a 
person who was not a party to the proceedings 
in which the proclamation was made. 22 A. 216 
[i?.,9P.R. 1908 Cr., 29 P.W.R. 1908 Cr. = 8 
Cr. L.J. 260]. 

(18) — Crim. Pro. Code (3698), ss. 87, 88and 
190 — Oreraxoituf police officer — Attachment of 
prroperty of absconders — Penal Code, $$. 99, 
243 and 183. — A ^lagistrate issued a pro- 
clamation under s. 87 of the Code and an order 
for attachment of the property of certain per- 
sons who, being accused of an offence, had 
absconded. In the course of the attachment, 
an objection was raised by another person that 
the property, which the police had attached, did 
not belong to the alwconders. The Police 
Officer, being informed by the patwari, that it 
was the property of the absconders, proceeded 
to make the attachment. Then, certain persons, 
among whom were tlie accused, combined to 
overawe the police officer in the execution of 
his duty, by threatening languageand attitude. 
Held, that the accused were rightly convicted 
under ss. 143 and 183 of the Penal Code. Held, 
also, that, under the circumstances of the case, 
the rightful owner had no right of private 
defence of his property, even supposing that the 
absconders were not the rightful owners, inas- 
much as the Police Officer was acting in good 
faith and under colour of his office. Where, in 
thecase mentioned, the attaching Police Officer 
sent a person to inform the Magistrate of what 
had taken place, and the latter, thereupon, 
sent the Senior Inspector to the spot to take 
up the case, instructing him, in order to comply 
with the law, that he should take the state- 
ment of the attaching Police Officer as the first 
information of the occurrence and send it to 
him, held, that the proceedings, instituted 
under such circumstances, were properly insti- 

29 C. 417 = 6 C.W.N. 680 [B., 9 C.W. 

^ • 1. Zo J« 

of property— PtocQdMte by 
Magistrate before declaring a forfeiture of the 
property of an absconded offender indicated. 6 

W.R. Cr. 79. 

(20)— Before passing an order declaring the 
property of an accused person, who cannot be 
found, to be at the disposal of the Government, 

rwf® ^ ^ proclamation under s. 183, 

Code of CnmiMl Procedure, 1861, fixing a 
rime wthin which such person should appear. 

ut, before a Magistrate can issue such a pro- 

U® satisfied that such 

F^rson had absconded or was concealing himself 
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Absconding Offender — continued. 

(21) — Enquiry to precede order of forfeiture . — 
Whore an absconding offender appears within 
two years from tho attachment of his proportj , 
the order for forfeiture of his property should 
not be carried into effect until after a regular 
enquiry into the causes of the offender’s absence. 

3 W.R. Cr. 63. 

Title given by Magistrcite's sale sup- 
erior to other titles.— V^hcrc property belong- 
ing to an absconding accused was attach- 
ed, under s. 172, Grim. Pro. Code, and sub- 
sequently sold, and the same property was in 
the meantime also attached and sold in execu- 
tion of a money-decree, held, tho title conferred 
on the purchaser in the Magistrate’s sale wiis 
the superior one. So long as the attachment 

by the Magistrate continued, no title could be 

conferred by any attachment subsequently 

made. 9 C. 861 = 12 C.L.R. 411. 

(23)— Courf if can investigate claim of 
third parties to attached propertij.—Ss. 18* 
and 185 of tho Code of Criminal Procedure 
(1861) make no provision for any investigation 
by a M.igist(:ate of the claims of third 
to property which has been attached, iho 
claimants are not barred by the sale and may 
bring a suit in a Civil Court against the pur- 
chasers to establish their rights. 7 W.K. • 
35 [F., 17 W.R. Cr. 10, 6 A. 487) Sec. also, L. 

B.R. (1893-1900) 324. 

(24) — Cia«»s to attached property— Remedy 
by civil wU.— The proper remedy of claimants 
to the property attached, as belonging to an 
absconding offender, is by a civil suit. 

R. Cr. 10. 

(25) — Crim.Pro.Codc, {1882), ss. 

Where property is attached under s. 88 ot tne 
Code of Criminal Procedure as belonging to a 
person absconding to avoid a warrant an 
where a claim by another person is made to 
such property, the Magistrate should stay 
sale of tho property seized to give 

time to establiSi his right. If tuo Magistrate 
errs in not giving the claimant an opportunity 
of proving his case, tho remedy of the aggrieve 
party is by civil suit. The aamo applies to s. 
Wcr.P.O. 20 M. 88 = 2 Weir 42 
Rat. Un. Cr. O. 976 ; R., 4 L.B.R. 109] Sec, 

also, 5 W.R. Cr. 8. 

im—High Court's power 'o or^ 

about absconder’s property at 
disposal.— High Court cancelled a pr^ 

vious order made by it (under an .j _ 

caused by a misreprosentatiou of facts) 8 

the restoration of the moveable property of a 
prisoner which was under attachment . the 
Court not having been informed at the time 

that the property in question had, 

Cr.P. 0. (1861), been declared to be at the 
disposal of the Government. Property so 
declared to be at the disposal of tho Government 
can only be restored by the Government. » »» 

L.R. 342=18 W.R.Cr. 34. 

(27)— Burden of proof as 'to 
clamationr^Cr. P. C,, (1882), es. lo, 87, 


Absconding Offender— concluded. 

Omission by zamindar to give information of 
jyrcsence of proclaimed ojfcuder Vroofof procla- 
mation. — Where a zemindar was convicted of 
having intentionally omitted to inform a pub- 
lic servant, of the resort to the village of a 
proclaimed offender, and tho fact of his being a 
proclaimed offender was presumed from the 
fact that the property belonging to him was 
attached and sold under tho provisions of s. 
88, Crim. Pro. Code, held, that the conviction 
was bad, as it was on tho prosecution to prosrc 
that the proclamation was made in the manner 

prescribed by s. 87, Cr. P. C. 7 M. 436 = 1 Weir 
102 . 

(•28)— Admissibiiify of evidence receded in 
accused's absence — S. 327, Cr. P. C., 1872.— 
Tho conditions laid down in s. 327, Cr. P. G., 
1872, should be strictly complied with before 
admitting against an accused person the record 
of depositions taken in his absence, and, 
hence, without a finding, by the Gourt making 
tho record, that the accused absconded and 
could not, after due pursuit be arrested^ and 
without any evidence upon which tho Court 
could base such a finding, such record should 
not be used against the accused. 21 P. R. 
1883. Cr. 

(29) — Absconding to avoid service of sum- 
mons — Gist of the ojfence — Penal Code, s. J 72 . — 
In order to prove the commission of aii offeiico 
under s. 172, Penal Code the existence of a 
summons, notice or order is necessary. It is 
not sufficient to show that a person apprehend- 
ed that a process will be issued, and has, there- 
fore, absconded. It must also be shown that tho 
accused knew or bad reason to believe that the 
process had issued. 4 M. 393 = 1 Weir 76. 

(30) — Peiuzf Code, s. 172— Absconding by 
person against whom warrant issued, if covered 
by s. 172, 1.P.C , — A warrant is not a summons, 
notice or order within tho meaning of s. 172, 
I.P.C. and, therefore, tho offence of absconding 
by an offender, against whom a warrant has 
beeu issued, is not punishable under the above 
section of the Code. Rat. Un. Cr. C. 152 = Cr. 
Rg. 24-2-1881 (5 W.R. Cr. 71, F.) 

See Accused Person, i L.B.R. r>o. 

See Grim. Pro. Code (1898), s. 87, 27 A. 
572, 5 N.L.R. 125. 

See Grim. Pro. code (1898), ss. 88, 169, 
A.W.N., 1904, 169. 

See Penal CODE.s. 172, 7N.W.P. 302, Rat. 
Un. Cr. C. 162, 5 W.R. Cr. 71, 9 W.R. Cr. 70, 
1 Weir 76, 1 Weir 75. 

See Penal Code, s. 174, l Weir 89 = 7 M. 
H.C. App. 43. 

See Security for good behaviour, 3 
N.W.P. 2. 

— Time to bo given for appearance of person 
against whom proclamation issued under 
8. 87, Cr. P. C. (1898)— See SECURITY 
PROCEEDINGS, 17 M.L.J. 438. 
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Abusive Language. 

St’c Pen.vl Code, s. 291. L.B.R. (1872— 
1892), 309. 


Accepting Instrument Not Duly Stamped. 

(\)—Act II of }-S9U, s. 6:i~" Accepting " 
meaning o/. —The term “accepting,” in s. G2 
(1), Act II of 1899, docs not mean receiving, 
hut executing, as an acceptor; and the mere 
fact that a person receives from another a pro- 
missory note without the same being dulv 
stamped does not make him guiltv under that 
section. 4 O.C. 168 (20 A. 440, f!). 

{■l)~AcL XVin of ItidV. s. 2S~-Unstamped 
receipt. The acceptor of an unstamped re- 
ceipt is not punishable, unless it can be shown 
that he abetted the making of the receipt, but 
the maker of such receipt is. S.C. 33, Oudh. 

iSce Abetment. 7 C.P.L.R. 2i Cr. 

Accessory. 


— lccc.ssor.v after the fact— Punishment 
liabilihi h»— Under the Indian Law. an acccs 
sory after the fact is not liable to be punished 

^ C.WtN, 81 . 


Accomplice. 

1 . — Geneual. 

2. — Acuo.Mi'EiuE Evidence— NE cFssn 

FOR CORROBORATION. 

3* Accomplice Evidence— uh vuge 'i 

JURY. v-n-vKue. j 

See Approver. 

See Grim. Pro, Code (1898), s. 337. 

See Confession. 

See Evidence Act, ss. 114, 133. 

1. — Geneual. 

(1)— d/caiiim; and definition of. — The tei 

criuic* 1 cr Subrabmama Avvar 1 97 ' 

271 = 2 Weip 803 = H M.L.J. 226 ’ 

I sustains such u , 

I itiou to the erimin.,1 uetthut hceould beioint 

.nd.^tea with the defeudant, ho i” 
accomplice. Ibid. . is . 

(3) — Where a witness is not concerned in t 

^mmission of the crime for which the accus 

IS charged, he cannot be raid to bo an accoi 
pheo m the crime. Ibid. accoi 

(4) — .^ccoMipftcc, how differs frovi sn,. ^ 
accomplice confesses himself a'^criminai a 
may have a motive for civinc 

it may purchase immunfty for hi! 

spy. on the other hand, mav be an honpcf^* 

ho may think that the cou^e ho 

absolutely essential for the Droteotlrt^*^^f^v 

own interests and those of so^icTv ® \ 

does so. if ho believes thaf . and, if ] 

method of counteracting the dcsi^?is\f 
men, there cm ho » ‘-“o ucsigns of wick 

taking upon himself ?ho Sameter of *" ‘ 
complice. 19 B. 363. ^anicter of an a 


Accomplice — continued. 

!• — Gener.AL — continued. 

(o ) — Who are accomplices-‘-Person offering 
bribe to public oficer.—X person offering iv 
bribe to a public olheor is an accomplice. No 
distinction can be drawn between accomplices 
who volunteer to assist in the receipt of illegal 
gratifications and those who assist under 
compulsion. 14 B. 115. [F., 26 B. 193 = 
3Boin. L R. 694; D., 27 C. 144; li., 33 C. 
619=10 C.W.N. 669. J 

(6) — -Witnesses, who, in order to avoid pecuni- 
iiry injury or pcrsonul inolcstcitioo, oflccor j?ivo 
bribes to a public servant arc abettors of tho 
offence of taking an illegal grati6cation, and 
their evidence should be treated as that of 
accomplices. 14 B. 331. [R.. Rat. Un. Cr. 
C. 720. 19B. 51, 20 B. 394, Rat. Un. Cr. C. 
746, 26 B. 193. 33 C. 640 ; D., 27 0. 144.] 

(7) — A person, who gives bribes, is an accom- 
^ person who receives them ; and, 
while it is usually unsafe to convict an otliccr 
on the uncorroborated testimony of a person or 
persons who say that he or they have given 
tnem bribes, the question as to the amount 
of corroboration depends upon the circumstan- 

lit., 6Bom.L. 
669 = 33 C. 640 = 3 Cr. L. 

(3)- Rerso/is present during the rjivhifj of 
ot ibes.— Where a person gave bribes to a salt ofii- 
cer for the purpose of obtaining due deliveries of 
the salt he was purchasing from the Govorn- 
ment, on being threateued by the salt officer 
that his weighments would not bo done pro- 
perly if rupees were not paid, that there 

was not such a threat as would excuse tho per- 
sou from the offence he was committing in 
gmng bribes to a public servant. He was, 
therefore, an accomplice and his evidence given 
against Uie s.alt officer would require corrobor- 

Person who bad actually 
paid the bribe to the officer would also bean 
accomplice and his evidence would require also 
material corroboration. But persons, who 

the occasion but took 

morJl/o another who 

w?roLr account after the transaction 

Trldit fo’ The degree of 

credit to bo attached to the evidence of such 

witnesses would depend on alt tho facts and 
1 = 2 &Tl. P-ticular cLo 26 m! 

another to wit- 
Persons who accom- 

^Hics thi’m with and 

mtVu^oTo 

mental in tho 
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Accomplice — continued . 

1. — GENERAL — continued. 

the same. 33 0. 649 = 10 C.W.N. 669 = 3 Or. 

L.J. 452. 

( 11 ) — The mere presence of a person on the 
occasion of giving bribes and his omission to 
inform the authorities will not make him an 
accomplice, unless it is shewn that he some- 
how co-operated in the payment of the bribes 
or was instrumental in the negotiations for 
their payment. 27 C. 144 (24 W.R. Cr. 55, 

14 B. 115, 14 B. 331, 17 C- 642, 21 C. 328, 

2 C. W. N. 55, 2 C. W. N. 672, 23 C. 361, 

D.). 

(12)— Spy or detective, not accomplice .—Spies 
do not partake of the criminal contamination 
of accomplices, who enter into '* communica- 
tion with the conspirators with an original 
purpose of discovering their secret designs and 
disclosing them for the benefit of the public. 

19 B. 363. 

(Id)— Treating person as accomplice on mere 
suspicion.— An accomplice confesses himself a 
criminal . No man ought to be treated as an ac- 
complice on mere suspicion, unless he confesses 
that ho had a conscious hand in the crime or 
makes admissions of facts showing that he had 
such hand. If the evidence of a witness falls 
short of these tests, he is not an accomplice . 
and his testimony must be judged on pnnci- 
ples applicable to ordinary witnesses. 11 Bom. 
L.R. 1153. 

{li)—Wrongf2il confinement— U&ney paid to 

obtain release — Heceiving illegal gratificat^i 
Extortion.— ^hete money was paid to a Police 
Sub-Inspector by a money-lender for obtaining 
the release of a person wrongfully confined, the 
money not being voluntarily given nor given in 
consideration of the Sub-Inspector not pr- 
eceding against the person so confined for ine 
purpose of bringing him to legal punishment, 
held, that such payment was not an *hC6ai 
gratification, but money extorted and that the 
money-lender advancing the money could not 
bo regarded as an accomplice of the Police Om- 
cer. 27 C. 925 = 4 C.W.N. 755 

{l&)— Person supplying mariced money.— Tho 
act of a detective in supplying marked money 
for the detection of a crime cannot be treaty 
as that of an accomplice. 19 B. 363. (16 is. 

661, i?*.) 

(16)— Person charged xvith offence by ^Hce 
but dischargedby Magistrate. A pepion charg^ 
with an oSence by the police, but discharge by 
the Magistrate after the examination of the 
witnesses for the prosecution, because 
that no case had been made out which, il 
unrobutted, would warrant his conviction, 
cannot be said to be an accomplice, simply 
because he had been sent up by the ponce for 
trial. Not being an accomplice, his evidence 
should not be considered as insuflScicnt mr a 
conviction. L.B.R. (1B93-1900), 467. (L.B-R. 
(1872-1892), 322, U.) 

(17) — Accomplice, whether a competent itnt- 
nesB — l*erson under trial in same case Ct. 


Accomplice— continued. 

1. — General— con^iimed. 

P.C. (1S98), S.4U4 . — An accomplice, if he is 
not an accused under trial in the siime case, 
is a competent witness and may be examined 
on oath. So. if the prosecution be withdrawn 
and the accused discharged under s. 494, Cr. 
P.C. (1898), he would be a competent witness. 
Where, however, the Court, purporting to act 
under s. 494, Cr. P.C. (1898), sanctioned the 
withdrawal of the prosecution but omitted to 
record an order of discharge and the accused 
contiuued to be kept in custody, held, that his 
position was in no way changed from that of an 
accused. 33 C. 1358 = 10 C.W.N. 962 = 4 Cr. 
L.J. 145. (1 B. 610, 2 A. 620, P.). 

(18) — Accused discharged by Magistrate for 

u-ant of evidence .—There is no law or principle 
which prevents a person who has been suspect- 
ed and charged with an offence, but discharged 
by the Magistrate for want of evidence, being 
afterwards admitted as a witness for the pro- 
secution. 7 W.R. Cr. 44. [D., 2 A. 260 , R., 

16 B. 661, 33 C. 1353 = 4 Cr. L.J. 145=10 
C.W.N. 962]. 

( 19 ) — Accused person, when can be examined 
as witness. — Unless an accused person is con- 
victed or acquitted, ho should not, except in 
the case where he is made Queen’s evidence, be 
examined as a witness touching the matter of 
which he is accused. 5 C.P.L R. 1 Cr. 

(20) - Accomplice to whom the Local Govern- 
ment has mane a proxnise not to prosecute. — An 
accomplice, to whom the local Government 
has made a promise not to prosecute him and 
by whom the promise has been accepted, after 
the commencement of the trial, is not a compe- 
tent witness. Such grant of pardon does not 
alter the position of the accomplice as an accused 
person and make him cease to be an accused 
person. No oath could be administered to him. 
9 P R. 1906 Cr.=4 Or. L.J. 282. 

(21) — Person airested by police as accomplice. 
A person arrested by the Police as an accom- 
plice in an alleged burglary sent up to a Magis- 
trate for trial under s. 457, Penal Code, and 
examined by him as a witness, was held to bean 
accused person, having been neither discharged 
nor acquitted, who could not be examined as 

a witness. 12 P.R. 1902 Cr. 

(22) — Potter o/ Local Goveimment to tender 

ccmditional pardon to accomplice. — A Local Gov- 
ernment in India has no power to tender a 
conditional pardon to an accomplice for the 
purpose of bis being examined as a com- 
petent witness against others accused with 
him. lOC.W.N. 962 = 4 Cr. L.J. 145 = 33 C. 
1353. (10 C.W.N. 874, 1 B. 610, R.) 

(23) — Application for sanction to prosecute 

approver, Junv to be made—Cr. P.C., (1898) 

s. 339 — Sanction to prosecute an approver for 
giving false evidence should be applied for by 
motion on behalf of the Crown in open Court 
and not by a letter of reference. 10 P.R. 1904, 
Cr. (24 C. 492, R.). 


8 
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Accomplice — coutinued. 

1.— GenerATj — conchtded. 

(24) — AdmissibiHty of evidence of bribing 
persoyi. — The evidence of the person who bribes 
is admissible against the person bribed. 3 W. 

R. Cr. 19. 

(25) — Evidence Act, s. 30 — Slntement of co- 
prisoneTt value o/.— The statement of one 
prisoner cannot be taken a.s evidence against 
another prisoner under s. 30, Evitlcnce Act, 
unless the confessing prisoner implicates him- 
self to the full, as much as his co- prisoner whom 

he incriminates. 25 W.R. Cr. 43. 

(26) — Persons paijing illegal gratification 
under compulsion — Evidentiary value of their 
testimony — Probative force. — The testimony of 
persons who have been compelled to pay illegal 
gratification has much greater probative force 
than that of ordinary accomplices. 12 C.W.N. 
140 = 6 Cr. L.J. 434. 

2. — Accomplice Evidence — 
Necessity for Corroboration. 

See Evidence act, ss. 114 and 133. 

(1) — Conviction based on nneot roborated testi- 
vwny of accomplice, legality of — Evidence 
Act, s. 133. — S. 133, Evidence .\ct, in un- 
mistakeablc terms lays it down that a 
conviction is not illegal merely because it 
proceeds upon the uncoiToborated testimony 
of an accomplice, and to hold that corrobora- 
tion is necessary is to refuse to give offec't to 
this provision. 1 M. 394=2 Weir 799; 19 
W.R. Cr. 43 ; 19 W.R. Cr. 48. 

(2) — A conviction founded upon the uncor- 
roborated evidence of one or more accomplices 
alone is valid in law. 5 W.R. Cr. 80 = B L.R. 
Sup. Yol. 459. 

(3) — of accomplice evidence — Nature of 

corroboration. — Generally an accomplice must 
be corroborated by independent evidence, 
though a conviction based on the uncorrobora- 
ted testimony of an accomplice is not illegal. 
It has been said that the evidence of one 
accomplice does not really corroborate that of 
another accomplice, and that the confession of 
an accused person, taken into consideration 
under s. 30, Evidence Act, should not be 
regarded as corroborative of the accomplice’s 
evidence. But this must be taken as a general 
rule only and not as applicable in all cases. A 
confession must be considered and the accom- 
plice’s evidence must bo weighed.and the Court 
cannot be prevented from taking into account 

their bearing on each other. U.B.R. (1897 

1901), Yol. I. 173. (21 W.R. Cr. 69, 9 A. 
528, R.). 

(4) — Law and practice in England and 
India. — The law as expressed in ss. 114 (6) 
and 133 of the Evidence Act is in no respect 
different from the law of England, but siMly 
reproduces a rule of practice, vis., that a con- 
viction based on the uncorroborated testimony 
of an accomplice is not illegal, that is. it is not 
unlawful. But experience teaches that it is 


Accomplice — continued. 

2.— ACCOMPLICE EVIDENCE— NECESSITY 
Fou Corroboration — continued. 

not safe to rely upon the evidence of an accom- 
plice, unless it is corroborated, .and hence, it is 
the practice of the Judges, both in England and 
in India, when sitting alone, to guard their 
minds carefully against acting upon such evi- 
dence when uncorroborated ; and. when trying 
a case with a Jurj’, to warn them that such a 
course is unsafe. 

Not only is it necessary that evidence should 
be corroborated in material particulars, but the 
corroboration should extend to tho identity of 
the accused person. There must bo some corrob- 
oration independent of the accomplice, or of 
the accomplice and the co-confessing prisoner, 
to show that the party accused was actually 
engaged directly in the commission of tho 
crime charged against him. It is of no valueand 
makes no difference if there arc tw’o accomplices- 
A second accomplice does not improve tho 
position of the first, nor docs the fact that there 
arc two make it unnecessary that both should 
be corroborated. The accomplice must be cor- 
roborated not only as to one, but as to all, of tho 
persons affected by the evidence ; corroboration 
of his evidence as to one prisoner would not 
justify his evidence against another being ac- 
cepted without corroboration. 8 A. 306 {F., 8 A. 
120, 8 A. 509, IL.B.R. 29; .li>i^r.. 1 A. L.J. 110; 
R.. 21 C. 612 ; Rat. Un. Cr. C. 750; E:cjjI., 9 A. 
528.) 

(5) — The rule as laid down in s. 114 corresponds 
with the rule observed in England. Although 
the tainted evidence of an accomplice should bo 
c.arofully scanned and received with caution, 
and may be treated as unworthy of credit, yet, 
if the Jury or the Court credit the evidence, a 
conviction proceeding upon it is not illegal. 
1 M. 305 = 2 Weir 799. 

(6)— Evidence Act, ss. 114, 333—Presump- 
tionas to accomplice testimony. — The substan- 
tive rule of law is (s. 133, Evidence Act), that a 
conviction is not illegal, merely because it pro- 
ceeds upon tho uncorroborated testimony of an 
accomplice. But tho approved rule of practice is 
that a Court may presume that an accomplice 
is unworthy of credit unless he is corroborated 
in material particulars (s. 114, Evidence Act, 
ill. (6). The initial presumption, thereforet is 
that the evidence of accomplices is un- 
j worthy of credit, and it is so only where there 
arc any special circumstances that rebut this 
I presurnption and leave no reasonable doubt that 
the evidence of tho accomplices is worthy of 
belief. 1 U.B.R. (1902-1903), Evidence, 1. 

{D—Evidence Act, ss. 114. illn. (6), 133,155.— 
According to the provision of the law (s. 133, 

^ a an accomplice is a competent 

witness against an accused person and a convic- 
tion based on the uncorroborated testimony 
of an accomplice is not illegal. But the Court, 
having regard to human conduct, mav presume 
that an accomplice is unworthy of credit, unless 
corroborated in material particulars [s, 114, ill. 
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Accomplice — continued. | 

2. — ACCOMPLICE EVIDENCE— NECESSITY 

FOR Corroboration -con/inwerf. 

(6).) As an accomplice is a competent witness, 
it follows, as an inevitable consequence, that, 
if credit is given to his evidence, it requires no 
confirmation from another witness. But it has 
now come to he considered, as a general rule of 
practice, that the Judge ought to advise the Jury 
to acquit unless the evidence of the accomplice 
is corroborated in some material part by unim- 
peachable evidence. If some part of his evi- 
dence is satisfactorily corroborated, there is 
good ground for believing him in other parts 
in which there is no corroboration. Under 
s. 155, independent evidence of facts uncon- 
nected with the crime itself may be given in 
corroboration of the statement of an accom- 
plice* It is, however, well established that an 
accomplice must be corroborated as to some 
material facts which go to prove that the pri- 
soner was connected with the crime charged. 
In this case, it was held that the evidence of 
the giver of a bribe was sufficiently corro- 
borated by the evidence adduced in the case so 
as to justify the conviction of the accused 
under s 164, Penal Code. 1 M.L.J* 397, 
F.B. 

(S) — Persons nccompanyinq to witness bribery 
'—Rule regarding corroboration— Presumption 
of law — Evidence of one occotnidice not suffi- 
dent corroboration of that of another- -Evi- 
dence Act, s. 114, ill. (6). —A person, who ac- 
companies another in order to witness the pay- 
ment of a bribe, must be treated as an accom- 
plice. (2 C.W.N. 672, Further, the 

evidence of a person, who was a witness to the 
payment of a bribe in April or May. but who 
did not give information about it till the 2iSt 
June following, must be treated in the 
way as that of an accomplice. (21 C. 323, ™.). 
The rule regarding the evidence of accomplices 
is that it must be carefully scrutinized before 
it is accepted. In dealing with such evidence, 
a Judge or Jury must start with the rule stated 
in illustration (6) to s. 114, Evidence Act and 
presume that an accomplice is unworthy of 
credit unless he is corroborated in material 
particulars. There may be circumstances in 
particular cases which are sufficient to over- 
come such presumption, and, in such cases, a 
conviction is not illegal. Such cases arc Pro- 
vided for by 8. 133, Evidence Act, but, m ^e 
case of a Judge who has to give reasons for his 
decision, the reasons which have led him to 
believe the uncorroborated evidence of an ac- 
complice should be clearly and fully sot out. 
(14 B. 331, F.). The evidence of one ac- 
complice is ordinarily not sufficient corrobor.o- 
tion of that of another. (8 A. 306, F.). 1 

L.B.R. 29. 

(9) — Presjt'mption regarding accomplice testi- 
mony. — Though, before convicting on the evi- 
dence of an accomplice, corroboration is not 
legally necessary, a Court should follow the 
maxim that an accomplice is unworthy of credit 
if not corroborated in material particulars (s. 


Accomplice — continued. 

2.— Accomplice Evidence— Necessity 

FOR CORROBOR.4TION— coufiuited. 

114, Evidence Act), unless circumstances justi- 
fying a disregard of such maxim exist. 16 

P.R. 1866, Cp. 

(101 — Evule7ice Act, ss. 114, iUn. (b), 133 — 
Corroboration, rule as to, a rule more of pru- 
dence. — It is not a rule of law but one of 
more practice and prudence that an accomplice 
in unworthy of credit unless he is corroborated 
in material particulars. The High Court will 
not disturb a conviction under its rovisional 
jurisdiction, simply because this rule of practice 
has not been observed by the convicting Court, 
unless there arc exceptional circumstances 
calling for the e.xercise of that jurisdiction in 
the interests of justice. ll Bom. L.R. 858. 

(11) — Rule of practice 7'egarding testimony 
of accomplice. — It is unsafe to convict a person 
on the uncorroborated testimony of an ac- 
complice. 8 A. 120 (8 A. 306 = A.W.N., 1885 
311, F.). 

{12)— Per Edge, C.J., mid Straight, J. — As a 
general rule, it would bo most unsafe to con- 
vict an accused person on the uncorroborated 
evidence of an accomplice. But such evidence 
must like the evidence of any other witness, 
be considered and weighed by the Judge, who, 
in doing so, should not overlook the positiou 
in which the accomplice, at the time of giving 
his evidence, may stand, and the motives 
which he may have for stating what is false. 
If the Judge, after making due allowance for 
these considerations and the probabilities of 
the story, comes to the conclusion that the 
evidence of the accomplice, although uncor- 
roborated, is true, it is his duty to act upon the 
strength of his convictions. Every case, as it 
arises, must be decided on its own facts, and 
not on supposed analogies to other cases. 
Per Rrodhurst, J.—Held, on the analogy of 
decided cases, that the corroboration, in the 
case before the Court, of the evidence of an 
accomplice, was not sufficient to convict the 
accused. 9 A. 528. (1 U. 394. A.W.N-, 1884. 
286, 3 A. 306, R. [R., Rat. Un. Cr. C. 750, U. 
B.R. (1897-1901), Vol. 1. 173.J 

(13) — A conviction based on the totally un- 
corroborated story of an accomplice is bad in 

law. Rat. Un. Gp. C. 844. 

(14) — The uncorroborated testimony of an 
accomplice will not by itself suffice to support 
a conviction. U B.R (1892-1896)« Yol. 1, 103. 

(15) — Caution in using approver's evidence. 
— The utmost caution is necess;iry in admitting 
or using the evidence of an approver. It not 
only requires corroboration in material parti- 
culars for its use, but its evidentiary value de- 
pends considerably upon the circumstance.s 
under which his evidence is tendered. 10 C. 
W.N. 962 = 4 Cp. L.J. 145 = 33 C. 1353. 

(16) — Infringement of rule of practice, if 
error of law. — The omission to follow the es- 
tablished rule of practice as to the corroboration 
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Accomplice — continued. 

2.— .ACCOMPLICE Evidence— Necessity 
FOR Corroboration— 


Accomplice — continued. 

2. — ACCOMPLICE Evidence — Necessity 
FOR Corroboration— 


of accomplice evidence does not constitute an 
error in law ; but, where the evidence of an 
accomplice is not of a character to warrant the 
refusal of a Court to apply to it the maxim 
enunciated in ill. (6) of s. lU. Evidence Act. 
a conviction based on such evidencealono would 
be of questionable propriety. 14 B. 33l. 


(17) — Reason for requiring corroboration — 
Person bribing if requires corroboration . — 
The evidence of an accomplice requires to be 
accepted with a great deal of caution and scru- 
tiny, because, among other things, he is likelv 
to swear falsely in order to shift the guilt from 
himself. But this consideration hardly applies 
to the evidence of one, who testifies that ho 
has bribed the accused ; for, by his own testi- 
mony, so far from shifting the offence from 
himself, ho, in fact, thereby fastens it upon 
himself, for it is by making himself out to bo 
a briber that he shows another has been bribed. 
7 Bom. L.R. 969 = 3 Cp. L.J. 33. 

(18) -Principle applies to persons receiving 
conditional pardon- Held, that the rule that an 
accomplice, unless corroborated by evidence 
other than that of another accomplice, is 
unworthy of belief, applies to persons to whom 
a pardon has been tendered on condition of 
their making a full and true disclosure of all 
the circumstaDces of tbo crime in which they 
profess themselves to have been participators 
and subject to the penalty of being themselves 
placed upon their trial if, in the opinion of the 
Court, they have spoken falsely or kept back 
anything important. It does not apply to a 
case in which the question is as to the degree 
of reliance to be placed upon the evidence of 
accomplices who have been convicted of the 
offence and have undergone the full term of 
imprisonment inflicted upon them for their 
share in it. The evidence of such witnesses, if 
corroborated by the statements made by them 
at the time of their trial, is good corroborative 
evidence under s. 157, Evidence Act. 4 C.P.L. 
R* 1« 


Evidence of person cognizajit of erh 
—Where a witness admits that he was cognize 
of the crime as to which he testifies and tc 
no means to prevent or disclose it, his evidoi 
must be considered as no belter than that of 
accomplice and conwquently requires corro 
ration. 24 W. R. Cp. 55. (D., 27 0. IJ 

fixp/., 26 M. 1 ; Z>iss., 26 M. 271] . 

(20) —The mere fact that a persJm is cognisj 
of an offence and omitted to disclose it for 
days is not sufficient to constitute him an 

ed m the commission of the offence. But 
testimony of such person will not be sufficl 
to justify a conviction except when he is corr 
orated. 21 0.323. [ft.. 27 C 144 

?? 2 Weir62l=26 ’M!l^Di 

14 M.L.J. 226 = 2 Weir 803=27 M 271j'. 

#• ^^VT'‘i”^^^^^f^^o^ration~Ennlishvr 
to te 6e/oftoed.-The English practo sho 


be followed as to the .amount of corroboration 
required to support the evidence of an accom- 
plice. According to such practice, whenanaccom- 
plice speaks as to two or more persons having 
oeen concerned in the same offence, his testi- 
mony should be confirmed, not only as to the 
circumstances of the case, but also as to the 
identity of the prisoner ; and any prisoner 
as to whom bis testimony is not supported 
should be acquitted. 3 B.H.C. Cr. 57. [ft., 

6 B. H. O. Cr. 57, 14 B. 331, Rat. Un. Cr. 
C. 840 and 848.] 

(22 ) — Amount of criminality to be consi- 
dered . — In dealing with the question what 
amount of corroboration is required in the case 
of testimony given by an accomplice, the Court 
must exercise careful discrimination and look 
at .all the surrounding circumstances in order 
to arrive at a conclusion, whether the facts 
deposed to by the person alleged to be an 
accomplice are borne out by those circumstan- 
ces, or whether the circumstances are of such 
a nature that the evidence purporting to bo 
given by the alleged accomplice should be 
supported in essential and material partic- 
ulars by evidence aliunde as to the facts 
deposed to by that accomplice. 

The amount of criminality is a matter for 
consideration, and when a person is only an 
accomplice by implication or in a secondary 
sense, his evidence does not require the same 
amount of corroboration as that of a person 
who is an actual perpetrator with the principal 
offender. 5 C.W.N. 517 = 28 C. 339. [ft , 7 Bom. 
L.R. 969.] 


VilrlcS AfA 

different cases — Persons offering bribes . — It is 
generally uns.afo to convict an accused person 
on the testimony of an accomplice, unless it is 
corroborated in material particulars connecting 
the abused with the offence. But, in consider- 
ing whether this rule applies to any particular 
case. It must be remembered that ail persons 
coming technically within the category of accom- 
plices cannot be treated as precisely on the 
^me footing, and no general rule on the sub- 

ilfo 33 C. 649 = 10 C.W.N. 

669 = 3 Cr. L.J. 452. 


• jf Ly fMrrooorauori 

required.— Tha evidence requisite for the 
corroboration of the te.stimony of an accomplice 
must proceed f^m an independent and reliable 

319. 

Rat. Ua. Cr. C. 840, 6 Bom. L.R. 481.] 

(25^— -The corroboration of the evidence of an 
accomplice, when required, should be such 
corroboration m material particulars as would 

rndnee a prudent man. on the consideration of 

believe that the 
ovid.r^o IS true, not only as the narrative of 

committed, but also so far as it 
L R 9M a M ^ implicated. 7 Bom. 
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Accomplice — continued. 

2.— accomplice Evidence— Necessity 
FOR Corroboration — continued, 

(26) — A Magistrate should not convict a 
person upon the evidence of witnesses who are 
no better than accomplices and whose evidence 
is not corroborated in material respects by other j 
independent evidence in the case. 2 C.W.N. 
55. 

(27) — Although a conviction is not illegal, 
merely because it proceeds upon the uncorrob- 
orated testimony of an accomplice, the evi- 
dence of an accomplice, ordinarily speaking, 
should be corroborated in material particulars, 
and such evidence should be accepted with a 
great deal of caution and scrutinv. 5 C-W.N. 
617 = 28 C. 339. 

(28) — Not only as to the persons spoken of by 
an accomplice must there be corroborative evi- 
dence, but also as tothecorpus delicti there must 
be some jtriina facie evidence pointing to the 
same direction. Rat. Un. Cr. C. 102 = Cr. Rg. 
17-1-1876. 

(29) — It is an established rule of practice that j 
an accomplice must be corroborated by indepen- 
dent evidence as to the identity of every person 
he impeaches. The value of the rule is due to 
this. The accomplice may know every circum- 
stance of the crime, and, while relating all the 
other facts truly, may, in order to save a friend 
or gratify animosity, name some person as one 
of the criminals who was innocent of the crime. 
10 B. 819. (11 B.H.C. 196, 1 B. 475, F.) [«.. G 
Bom. L.R. 4S1.] See, also, 8 A. 519. 

(30) — There must be independent corrobora- 
tion with respect to the identification of the 
persons whom accomplices charge and with 
respect to the facts they state ; and their 
testimony ought to be confirmed by other 
evidence against each person they name. 21 
P.R. 1866 Cp. See, also, 1 P.R. 1868 Cr. 


Accomplice — continued. 

2. — ACCOMPLICE Evidence — Necessity 
FOR Corroboration— con/inwed. 

(34) — .Although a conviction based on the 
uncorroborated testimony of an accomplice is 
legal, yet having regard to human conduct, 
credence should not be given to it unless corrob- 
orated as to some material facts which go to 
prove that the prisoner was connected with 
the crime charged. 1 M.L.J. 397. 

(35) - -A conviction cannot be ordered merely 
on the testimony of an accomplice. There 

I should be corroboration on matters directly 
connecting the prisoner with the offence of 
which he is accused. Even the evidence of 
two or more accomplices requires confirmation 
equally with the testimony of one. Rat. Un. 
Cr. C. 844= Gp. Rg. 13 of 1896. 

(36) — Eoidefice of several accomplices also 
requires corroboration. — The evidence of several 
accomplices requires corroboration equally with 
that of a single accomplice. The mere state- 
ments of a confessing co-prisoner are of still 
loss value than that of an accomplice, especially 
where any improper motive for confession 
exists. L.B.R. (1872-1892), 54. 

(37) — Previous statements by accomplice, if 
corroboration. — Previous statements made by 
the accomplice himself, though consistent with 
the evidence given by him at the trial, are in- 
sufficient for the corroboration of the evidence 
of the accomplice. 11 B.H.C. A. C. 196- 

(38) — Confession of one prisoner cannot cor- 

roborate accomplice evidence. — The confession 
of one of the prisoners cannot be used to cor- 
roborate the evidence of an accomplice against 
the others. 11 B.H.C. A.C. 196 ; 19 W.R. Cr. 
68. [2i.. 1 B. 475, 10 C. 970, Rat. Un. Cr. C. 

400, 750J . 

(39) — Tainted evidence — Tainted evidence is 


(81)— The confirmation usually required of i 
an accomplice must be not merely as to the cir- | 
cumstances of the crime, but as to the identity 
of the accused persons also. Rat. Un. Cr. C. 840. 

(32) — Case where the conviction based solely 
on the evidence of an accomplice, whoso story i 
itself was not altogether satisfactory and was 
not corroborated in any material point con- 
necting and identifying the accused with the 
offence, was held bad. Although s. 133. Evi- 
dence Act, enacts that “ a conviction is not 
illegal, merely because it proceeds upon the 
uncorroborated testimony of an accomplice,” 
a conviction solely based on such testimony 
will be upheld only under very exceptional cir- 
cumstances. 5 P.R. 1902 Cp. 

(33) — The testimony of an accomplice is not 
alone sufficient for a conviction. The corrob- 
oration must be on matters directly connecting 
the prisoner with the offence of which he is 
accused ; and the evidence of two or more 
accomplices requires confirmation equally with 
the testimony of one. 5 W.R. Cp. 18 = 1 Ind. 
Jop. N.8. 100. [B., 6 W. R. Cr. 80]. 


not made better by being corroborated by other 
tainted evidence. 25 W.R. Cr. 43 ; 8 A. 306 ; 
5 W R. Cr. 18 = 1 Ind Jur. N.S. 100. 

(40) — Witnesses proved to have participated 
in offence. — Where, from the facts of the case, 
it appeared that certain witnesses took an active 

: part in carrying away the person, whose death 
' the accused had been charged with having 
caused, after he had been grievously assaulted 
and left him in a field where he was subsequent- 
ly found dead, held, that the evidence of the 
witnesses was no better than that of accomplices; 
at any rate it would be unsafe for the Court to 
rely upon their evidence, unless corroborated 
in some material respects, in convicting the 
accused. 23 C. 361. [B., 27 M. 271 = 2 Weir 

804=14 M.L.J. R, 226; D., 27 C. 144. J 

i 

(41) — Retracted confession — Conviction of co- 
accused based on such confession, ivhether pro- 
per — Admissibility of accomplice's confession 
against co-acciised — A conviction on an uncor- 
roborated and retracted confession of an accom- 
plice is improper and bad. The accusation 
made by an accomplice in a confession may be 
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Accomplice — continued. 

2 —ACCOMPLICE EVIDENCE— NECESSITY ] 

FOR Corroboration— contin-ned . 

i 

considered iigainst a co-accused, if tbat state- ; 
ment is put in evidence against him, but its i 
evidential value would be very slight. 28 C. 

689 = 5 C.W.N. 670. | 

i 

(.12) — Kvide^ice of accomiiUce previously con- | 
victed on her confession.— Ca.se where the i 
Court refused toconvict on the uncorroborated j 
testimony of an accomplice, who had previous- 
ly been convicted of the same offence on her ' 
own confession. {Per Mittcr and Pontifex, 
JJ., Glover, J., dissenting.) 20 W.R. Cr. 19. 

(43) — Evidence of persons pleading guilty, if 
.sufficient for corroboration — Four accused, B,C. 

M and T, being committed for trial, B was 
made an approver, and T pleaded guilty, 
and the trial proceeded against C alone. Field 
that the statement of M and T could not be 
used against C to corroborate the evidence of 
B. Held, further, that, as M and T pleaded 
guilty and as the trial was against C alone, he 
was not being tried together with them and 
s. 30, Evidence Act, had no application. Rat. 
Un. Cr. G. 400 = Cr. Rg. 60 of 1888. 

(44) — Evidence of accaniplice made ivitness 
after pardon tendered. — A prisoner should not 
be convicted on the sole and uncorroborated 
evidence of an accomplice, who was made a 
witness aftera pardon was granted to him. 9 
W.R. Cr. 28. 

(46)— The evidence of a pardoned accomplice, 
taken with that of an unpardoned co-prisoner, 
is not sufficient by itself to warrant the convic- 
tion of one who never confessed. Rat. Un. Cr. 
C. 750. 

(40) — Policeman procuring illegal sale of 
liquor to obtain conviction — Excise Act. — Where 
a policeman procures an illegal sale of liquor in 
order to obtain a conviction, held that be was to 
bo considered an accomplice and that his evi- 
dence ought not to be believed in without 
corroboration. L B.R. (1872 — 1892), 146. 

(47) — Murder — Uncorroborated evidence of ac- 
complices — Case of murder where the prisoners, 
whoso conviction depended on the uncor- 
roborated evidence of accomplices and an acces- 
sory after the fact, were acquitted. 5 W. R. 
Cr. 59 ; 3B. L. R. F. B., 2 (note.) 

(48) — Con/cssimi — Corroboration. — The ac- 
cused was convicted of offences under ss. 392 
109 and 411, Penal Code. The caseagainst the 
accused rested (1) on the confession of a co- 
accused ; (2) on his confession before a lum- 
bardar and, (3) on his production of stolen 
property. It was proved that there was 
enmity between the accused and the lumbar- 
dar who took an active part in the investi- 
gation and the confession ^forc him was made 
in the presence of the Deputy Inspector of 
Police. The property found was such as 
could not be identified. Held, that the con- 
fession made by the accused was inadmissible 
in evidence and the other evidence against him 


Accomplice — continued. 

2.— ACCOMPLICE Evidence — Necessity 
FOR Corroboration — continued. 

was insufficient and that he must be acquit- 
ted. 11 P.L.R. 1904. 

{iO)— Evidence Act, s. 24— Cr. P.C. (2595). s. 
339 — Admissibility of approver's statement where 
pardon loithdrawn before completion of trial . — 
An approver's statement, where the pardon 
is withdrawn before the trial is completed, 
could not be used against him or against any- 
one with whom he was being jointly tried, .such 
statement being inadmissible under s. 24, 
Evidence Act, notwithstanding the special pro- 
! visions of cl. (2) of s. 339, Cr. P.C. 4 P.R. 
1903 Cr. 

( 50 ) — Accomplice's deposition taken prior to 
commitment— Cr.P,C. (2595). s. 288— Evidence 
Act, s. J5r — Where an accomplice, produced 
before the District Magistrate previous to his 
commitment and accepting an offer of pardon, 
made, in the accused’s absence, a statement, 
part of which he retracted before the commit- 
ting Iklagistrate ; but the Sessions Court admit- 
ted in evidence the approver’s first statement ; 
held that the statement made in the absence of 
the accused could not be admitted in evidence 
against them, under s. 288, Cr. P.C., and was 
not admissible under s. 157, Evidence Act, to 
contradict the retraction before the Commit- 
ting Magistrate. Although the mere repetition 
of a statement, without contradiction or materi- 
al discrepancy, is, under s. 157, Evidence Act, 
some corroboration of the truthfulness of that 
statement, that section docs not justify the use 
against accused persons of a previous statement 
by an approver relevant tocontradict his retrac- 
tion. 3 P.R. 1904 Cr. 

(51) — Corroboration, when not necessary . — 
Corroboration is not necessary in the case of 
persons apparently accomplices, who have 
entered into communication with conspirators, 
but who have disclosed the conspiracy to the 
public authorities, under whoso direction they 
continue to act, till the matter can be so far 
matured as to ensure a conviction. To such 
persons the rule as to corroboration does not 
apply. The early disclosure is considered as 
binding the party to his duty and though a 
great degree of disfavour may attach to him for 
the part he has acted as an informer, yet his 
case is not treated as that of an accomplice. 
Rat. Un, Cr. C. 428 = Cr. Rg. 91 of 1888 [F., 
19 B. 363 ; Diss., 15 B. 45] . 

(52) — There may be cases of an exceptional 
character in which the accomplice evidence alone 
convinces a Judge, and, if he acts on that con- 
viction, with the character of the witnesses 
clearly present to his nund, a Uevisional Court 
ought not to interfere in the absence of other 
circumstances showing a want of judicial discre- 
tion. 14 B. 115. [R., 16 B. 580 = Rat. Un. 
Cr. C. 577] . 

(5.j) Although it would generally be most 
unsafe to convict an accused on the uncorrobor- 
ated evidence of an accomplice, yet, if the 
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Accomplice— continued. 

2.— Accomplice Evidence— Necessity 

FOR CORRORORATION— coniiHM^d. 

Judge, after considering and weighing the 
evidence, thinks that it is true, and, if believed, 
establishes the guilt of the prisoner, it is his 
duty to convict. 9 A. 528. (1 M. 394, A.W.N., 
1884, 286 ; 8 A. 306, i?). 

(54) — Spy, lohether requires to be corroborat- 
ed. — The Government arc justified in employing 
spies and a person so employed does not deserve 
to bo blamed if he instigates offences no further 
than by pretending to concur with the perpet- 
rators. They arc entirely to bo distinguished 
in fact and in principle from accomplices, 
and, although their evidence is entirely for the 
Jury to judge of, yet, they are not such persons 
as would require their evidence to bo corroborat- 
ed. 19 B. 363. 

(55) — Policeman procuring sale of liquor to 

obtain conviction, if an accomplice — Spy or 
informer distinguished from — Corroboration — 
Evidence Act, ss. 144, 133, — A policeman or 
other person procuring an illegal sale of liquor 
in order to obtain a conviction is not an 
accomplice, whose evidence, if uncorroborated, 
ought not to be accepted as sufficient for con- 
viction. L.B.R. (1893-1900), 365. (L.B.R. 

(18T2-1892), 146, overruled ; 19 B. 363, li.) 
IF., U.B.R. 1897-1901, Vol. 1. 176). 

(56) — Judge and Jury xohen may act on accom- 
plice evidence. — A Jury may convict upon 
the evidence of an accomplice, though not 
corroborated so as to show the prisoner’s actual 
participation in the offence. 5 W.R. Cr. 11. 

(57) — Compulsory payment of bribe — Persons 

paying bribes whether accomplices — Value of 
th^r testimony. — When the accomplices were 
persons who paid a bribe to a public servant, 
accused under s. 161, Penal Code, not of their 
free will but rather of necessity, and particular- 
ly when they did not strive to save themselves 
by throwing the blame for the offence on the 
accused but wore rather doing the reverse and 
their guilt, such as it was, plainly not being used 
as an instrument to induce them to give evi- 
dence, held, that their testimony even without 
corroboration might justify the conviction of 
the accused ; at any rate, their evidence would 
require a much slighter degree of corroboration 
to establish their credit than would be the 
case, if they were entirely voluntary accomplices 
in the offence which they spoke to. 33 C. 649 
= 10C.'W. N. 669 = 3 Cr. L. J. 452. [F., 12 

O.W.N. 140 = 6 Or. L.J. 434]. 

(58) — Magistrate erroneously trealiyig a wit- 
ness as accomplice. — Where a JIagistratc 
erroneously treats a witness as an accorn- 
plice and grants him a conditional pardon, his 
evidence does nob require corroboration. 5 

B.H.C. Cr. 85. 

(59) — Pardon tendered by Police Superititend- 
ent to accomplice* — Where an accomplice is 
tendered a pardon by the District Supcriritend- 
enb of Police under the orders of the District 


Accomplice — continued. 

2. — Accomplice Evidence — Necessity 
FOR Corroboration— ccn/tMMcrf. 

Magistrate, the evidence of such accomplice was 
held admissible. L.B.R. (1872— 1892), 246. 

(60) — Admissibility of statcmeyit made as ayi 
approver after nithdrajral of pardon — Should 
the pardon gr.antcd to an approver be with- 
drawn for the reason that he has not told the 
truth, his evidence is admissible against him or 
anv one else. 24 P R. 1902 Cr. See, also, 41 P. 
R.’l905, Cr., F.B. 

(61) — Person under arrest pendmg appeal — 
Admissibility of his evidence against persoyis con- 
cerned in the same offence. — Per Stuart, C.J. — 
Whore a person accused of an offence was dis- 
charged by the Sessions Judge but he was re- 

j arrested by the Magistrate, pending an appeal 
I from the acquittal to the High Court and 
before the appeal was admitted, held, that the 
re-arrest was lawful and absolutely necessary 
in the interests of justice, and his statement, 
after his re-arrest and pending his appeal, was 
admissible in the trial of another person who 
was arrested subsequently to the arre.st of 
the former as being concerned in the same 
offence. 

j Per Spayikie, J. — Assuming that the re- 
I apprehension after an acquittal and on the same 
I charge was unlawful, his statement and evidence 
although admissible, was not such evidence, as 
the Court would place much reliance upon. If 
; his rc-arrest was lawful, ho was in the position 

■ of an accused person and the Magistrate should 
! not have examined him as a witness in the trial 
' of the other accused. 2 A. 386. 

(62) — Adynissibility of evideyice of nccoynplice 

■ whose appeal against his convictioyi disynissed . — 

: When a convicted person, whose appeal against 

his conviction has been dismissed, is tendered 
as a witness in a further enquiry ordered to bo 
held as regards other persons jointly tried with 
him who had been discharged, be is, in no 
sense, an accused person and his evidence is 
admissible against those discharged. 8 P.R. 
1904 Cr. 

(63) — Evidence of accomplice promised not to 
be prosecuted — Cr. P.C., (i89<S), ss. 337 — 33V, 
ayid 142. — Held, that an accomplice, whom the 
Local Government had promised cot to prose- 
cute in respect of an offence to which ss. 337- 

i 339, Cc. P.C.. did not apply, was not an accused 
! person within the meaning of s. 342, Cr. P.C., 

I that an oath could be administered to him, and 
that his evidence was, therefore, admissible 
against his accomplices. 21 P. R. 1904, Cr. 

(64) — Further hivestigntioyi ordered without 
I reversing convictioyi based on accomplice's evi- 
dence . — Case where the Chief Court declined to 
reverse the conviction of an accused person 
based on the statement of a co-accused, but 
ordered a further investigation to be made on 
the ground that other evidence would bo 
forthcoming. 27 P.R. 1869 Cr. 
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Accomplice — continued. 

2. — ACCOMPLICE EVIDENCE — NECESSITY 
FOR Corroboration — concluded. 

(65) — Yaliditu oj separate trial of accom- 
plice . — The evidence of an accomplice is in- 
sutftcient without corroboration to support the 
conviction of another accused. An accomplice 
should be tried along with the other accused 
and not tried separately and exiniined as a 
witness. 5 C P.L.R. 1 Cr. 

(66) — Rule of practice prior to the Evidence 
Act, 1872. — Prior to the Evidence Act, the rule, 
not of law, but of practice was that a conviction 
could not be based on the unsupported evidence 
of an accomplice, that the accused person’s 
statement was no evidence against a fellow- 
prisoner or one tried jointly with the person 
making the statement and that such statement 
was only admissible in evidence when made 
in the witness-box. 31 P.R. 1866 Cr. See 
also. 23 P.R. 1867 Cr., 124 P.R. 1866 Cr., 
125 P.R 1866 Cr., 27 P.R. 1867 Cr., 29 P.R. 
1867 Cr., 38 P.R. 1867 Cr. 

(67) — Evidence of accomplice — S. 28 of Act II 
of lbo5 . — S. 28, Act II of 1855, applied only to 
the old Supreme Courts and the rules and 
practice prevailing in them and docs not show 
that, in theCourts of theMofussil, corroborative 
evidence is legally requisite to support the 
testimony of an accomplice. 5 W.R. Cr. 11. 

3. — Accomplice evidence — Judge’s 

CHARGE TO JURY. 

See Charge to jury— lilisDiRECTiON. 

(1) — Judge's charge to Jury as to accomjnice 
evidence . — The Legislature intended to lay 
down in s. 114, Evidence Act, the rule that the 
testimony of an accomplice is unworthy of 
credit so far as it implicates an accused person 
unless it is corroborated in material particul.vrs 
in respect to that person ; and it is the duty of 
a Court which has to deal with an accomplico’s 
testimony to consider whether this maxim 
applies to exclude that testimony or nob, and, 
in a case tried by Jury, to draw the attentioa 
of the Jury to the pciucipies relative to the 
reception of an accomplice’s testimony. The 
Court should charge the Jury that the mere 
confessions of the prisoners tried simultaneously 
with the accused for the same offence are only 
to be rated as evidence of a defective character 
and that they require a specially careful 
scrutiny before they can be safclv relied on 
21W.R.Cr. 69. 

(2) — Poinfs of law and fact that a Judge 
should lay before Jury.~Thc Judge should in- 
form the Jury or assessors (1) that there is no 
rule of law prohibiting the conviction of an 
offender upon the uncorroborated evidence of an 
accomplice ; (2) that, as a general rule of 
practice, it is considered unsafe to convict upon 
such evidence ; and (3) to point out any circum- 
stances in the particular case which, in the 
opinion of the Judge, afford a sufficient reason 
for relying upon the evidence. 2 Weir 798^4 
H.H.C. App. 7. 


I Accomplice — continued. 

' 3. — ACCOMPLICE Evidence — Judge’s 

* Charge to Jury — continued. 

V 

(3 ) — Judge to make proper observations on 
acco)ni>lice' s testimony. — The evidence of accom- 
plices should Dot be left to a Jury without such 
^ directions and observations from the Judge as 
I the circumstances of the case may require. 5 W. 

I R. Cr. 80 = B.L.R. Sup. Yol. 459. 

{i)— -Improper advice given by Judge to Jury 
— 0»its.sioH to give proper advice — Error in law 
— High Court, interference of — Improper advice 
[ given by a Judge to the Jury upon a question of 
fact, or the omission of the Judge to give 
I tliat advice which he, in the exercise of a sound 
■ judicial discretion, ought to give the Jury upon 
I questions of fact, amounts to such an error in 
I law in summing upas to justify the High Court, 
on appeal or revision, in setting aside a verdict 
of guilty. 5 W.R.Cr. 80 = B.L.R. Sup. Yol. 
459. 

I (5 ) — Practice where accottijdtce' s testimony 

I uncorroborated. — Where the evidence of an ac- 
complice is uncorroborated, the correct practice 
requires Sessions Judges not merely to tell the 
jury that it is unusual to convict on such 
I evidence, but :ilso to tell them that it is unsafe, 
and contrary both to prudence and practice 
to do so. But his omission to state the above 
particulars does not amount to an error in law. 
6 B.H.C. Or. 57. (3 B.H.C. Cr. 57, Commented 

on). [R.. 14 B. 331]. 

j (0) — .Assessors. — As a general rule, Courts 

I ought not to convict upon an accom- 
I plice’s testimony, unless confirmed not only 
^ as to the offence, but also as to the identity of 
the individual prisoner as the person or one of 
the persons who participated in the offence, 
and Juries ought to be so advised and directed. 
But it cannot be laid down that, if a Judge, 
aided by assessors, considered an accomplice 
entitled to credit, though unconfirmed in both 
these respects, the conviction must be set aside 
on appeal. 2 Weir 796. 

I * 

IJ)— Judge's charge to Jury— What it should 

confatH— -Omission, effect of. — On a trial by Jury, 
the ScssioQs; Judge, in summing up, should 
give a full and detailed statement of the evi- 
dence on both sidec ; he should point out the 
I legal bearing of it, and what weight the Jury 
ought to attach to its several parts. His 
omission to do so, if the accused is thereby pre- 
judiced, amounts to such an error in law as 
would justify a Court of Appeal in setting aside 
the verdict. 5 B. H. C. Cr. 85. [F., 6 Bom. 

® B.H.C. 47, 16 A. 84, P.B-, 

316. 3 S. L. R. 

720, 748, 806. 

ooO, 917J * 

(®) Admissibility at Sessions trial of accom- 
plxces deposition taken at the preliminary 
enquxry-Cr. P.C. {1682), s. 288— If an accom- 
plice who has accepted an offer of pardon is 
examined as a witness at the sessions trial, he 
IS a witness for the purposes of s. 288, Cr.P.C., 
and his deposition at the preliminary enquiry 
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Accomplice — concluded. 

3. — Accomplice Eyidenxe — Judge’s 
Charge to Jury— cojic/utftvf. 

can be used as evidence at the trial. Though 
it is not a rule of law, it is yet correct to say 
that the evidence of an accomplice requires 
just as much corroboration or as little corrobo- 
ration as is needed to convince a prudent per- 
son of the truth of the facts alleged against the 
accused. 14 P.R. 1894 Cr. 

Se^ Burma act I op 1899, s-O.U.B.R. (1S97- 
1901), Vol. I, 2'24. 

See Approver, 29 C. 732 = 6 C.W.N. 553, 7 
C.\V,N, 457. 

Sec Charge TO JURY, 12 M. 196 = 2 Weir 
519, 17 C. 642. 

See Confession, 9 C.P.L.R. Cr. 35, 19 B. 
363. 

SceCRIM. Pro. Code (1898), s. 288, 2L.B.R. 
214. 

— Revocationof pardon tendered to accomplice 
— See Grim. Pro. Code (1898), s. 337, 3 o.c. 
191. 

— Evidence of illegally pardoned accompli ■;c 
— See Crim. Pro. Code (1898), s. 337. L.B.R. 
<1893-1900), 51. 

See District Magistrate, L.B.R. (1893- 
1900), 323. 

— S. 114— See Evidence Act, 22 il. 491 = 2 
"Weir 746. 

See Evidence act. ss. 114, 133, 6 Bom. 
L.R. 1091 = 29 B. 264, 14 B. 331. 

See Evidence Act, ss. 114, ill. (6) and 133, 
14 B. 115, 

See Evidence ACT, s. 133, L.B.R. (1872-92), 
322. 

— When can be proceeded against — See PAR- 
DON, 13 C.P.L.R. Or. 123. 

Accoants. 

See Evidence Act, s. 3i. 


Accoii7tt books relevant as admissions . — 
'Though certain account books arc proved not 
to have been regularly kept in course of busi- 
ness, yet if they are proved to have been kept 
on behalf of a firm of contractors by its servant 
or agent appointed for that purpose, they aro re- 
levant as Emissions against the firm. 1 B. 610. 

— Falsification of accounts — Fraudulent, 
intent necessary — See PENAL CODE, ss. 465, 
471, 477-A, 86 C. 955. 

See ACT I OF 1878, s. 9, 1 Weir 831. 

Accused person. 

See 1. Accomplice. 

2. Approver. 

3. Confession. 

4. Discharge op accused. 

6. Examination of accused. 

4 


Accused person — continued. 

I 

{l)--Definitio7i o/— The word “ accused'’ 
has not been defined in the Criminal 
Procedure Code, and. in ordinary parlance, it 
I incjins any person against whom an allegation 
has been made requiring the action of .i Crimi- 
' nal Court. 131 P.L.R. 1905 = 42 P.R. 1905 Cr. 

(2) — Meaiihuf of term — The word ' ‘accused ” 
does not necessarily mean and include anv 
person over whom a Magistrate or other Court 
is exercising jurisdiction. 2 C.L.J. 149 = 9 
C.W.N. 983. (16 B. 661, 23 C. 493 and 21 
A. 107, D.) 

< ^ (3)— Crim. Pro. Code (168^), s. By 

I “accused” is m&int a person over whom the 
Magistrate or other Court is exercising juris- 
diction. 16 B. 661. [F.. 23 C. 493, 21 A. 

I 107 = A.W.N. 1898,185; ii.. 23 B. 213, 15 P.R. 

1 1900 Cr.= P.L.R. 1900, 59, 5 C.W.N. 749 = 
28 C. 709, 15 C.P.L.R. 112, 24 P.R. 1903 
Cr., 21 P.R. 1904 Cr. = 135 P.L.R. 1904, 131 
P.L.R. 1905 = 42 P.R. 1905 Cr., 13 C.W.N. 151 
= .36 C. 163 = 8 C.L.J. 565, 4 N. L.R. 81=8 
Cr.L.J. 20 ; D., 9 C.W.N. 983.) 

(4) — Person required to furnish security to 
keep the peace — Cr.P.C. (26’96'). ,s*. 10? — The 
party against whom proceedings under s. 107, 
Cr.P.C., are instituted is in the position of an 
accused person. 36 C. 163 = 13 C.W.N. 151 = 

8 C.L.J. 565 = 9 Cr.L.J. 36. 

(5) — Person required to furnish security for 
good behaviour — A person called upon to 
furnish security for good behaviour is an 
accused person, and a District Magistrate i.s 
competent under s. 437, Cr.P.C., 1882. to order 
further enquiry in cases where the subordinate 
Magistrate has discharged the person under s. 
119. Crim. Pro. Code. 21 A. 107. (16 B. 661, 23 
C. 493. F.) CF., 13 C.W.N. 151 = 8 C.L.J. 565 
= 360.163 =9Cr.L.J. 36 ; AppL. A.W.N.1903, 
79 ; R., 28 A. 709 = 5 C.W.N. 749. 24 A. 148 = 
A.W.N. 1904, 206, 2 L.B.R. 80; D., 2 C.L.J. 
149 = 9C.W.N. 983; Diss., 131 P.L.R. 1905 = 
42 P.R. 1905 Cr.J 

(6) — Although a person, who is called upon 
to furnish security for good behaviour, is not ac- 
cused of an offence, yet, he is an accused per- 
son, as the word “accused” means a pei-sonover 
whom the Magistrate or other Court is exercis- 
ing jurisdiction. 23 C. 493. [F., A.W.N 
1898, 185 = 21 A. 107; F., 5 C W.N. 749 = 
28 C. 709, 2 L.B.R. 80. 135 P.L.R. 1904 = 
21 P.R. 1904 Cr., 131 P.L.R. 1905 = 42 P.R. 
1905 Cr.; D., 9 C.W.N. 983 = 2C.L.J. 149.] 

(7) — -4n accused person, within the 
meaning of s. 437, Cr.P.C., includes also a 
person against whom proceedings are taken 
under s. 110, Cr.P.C. 24 P.R. 1903 Cr. See 
also, 33 P.R, 1905 Cr. Contra 42 P.R. 1905 
Cr. 

(8) — Accused pleading guilty, but neither 
convicted nor acquitted— When accused becomes 
competent loitness against co-acctised— Until 
an accused person, who has pleaded guilty, 
is convicted or acquitted, he is still an 
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Accused person — continued. 


Accused person — continued. 


accused person and is, therefore, not a com- 
petent witness against the co-accused. It is 
open to the Court to refuse to accept the 
plea of guilty returned by an accused and to try 
the question of the accused’s guilt. Where one 
of two accused pleaded guilty, but the Magis- 
trate took no action on the plea, but. pro- 
ceeding to try the case as against the other 
accu.sed, directed his mind and his judgment 
entirely to the case as it stood on independent 
testimony (as he was of opinion that, if the 
second accused was not guilty, the plcji of the 
first was valueless). /jcW. the trial was good. 9 
C.L.J. 291 = 13 C.W.N. 52. (23 A. 53. 30 A. 

.'ilO. 19 B. 195, D.) 

(9) — Convicted i)eyson, if accused— A con- 
victed person is not an accused person within 
the meaning of s. 390 of Act X of 1872. 

1 A. 151. F.B. 

(10) — Person discharged \inder s. 119, Cr. 
P.C. {1S96} — A person discharged under s. 119, 
Cr.P.C. (1898), is not an accused person within 
the meaning of s. 437, Cr.P.C., 1898. and a 
District Magistrate is, therefore, not compe- 
tent to pass an order for further inquiry into 
the case of such a person. 42 P.R. 1905 = 131 
P.L.R. 1905. (-27 C. 662, F.\ 21 A. 107, not F.) 

(11) — Party to proceeding under s. 133^ Crint. 
Pro. Code (i<S,9<S) — Proceedings under s. 133, 
Criminal Procedure Code, are more of the 
nature of civil than of criminal proceedings 
and a party to such a proceeding is not an 
accused person within the meaning of s. 3C9 
of the Code ; there is nothing to prevent his 
being examined on oath, and, if such a person 
gives false evidence, he may be prosecuted for 
an offence under s. 193, Penal Code. 2 C.L.J, 
149 = 9 C.W.N. 983. 

(12) — The w’ords “ accused person ” in s. 436, 
Penal Code, arc inapplicable to a person who 
has been convicted by the Magistrate under 
s. 411, from whose sentence no appeal lies. 10 

W.R. Cr. 16. 

(13) — Manner of describing. — Accused persons 
must be designated by name and not b 3 ’ 
number. 7 W.R. Cr. 53. 

(13- n) — Accused — His 2X>sition. — The accused 
in a criminal case is merely on the defensive, 
and, unless there is an^’ positive admission of 
a fact by him, any omission on his part to 
explain what indeed can be explained without 
his explanation, should not be pressed against 
him. 28 B. 533 = 6 Bom. L.R. 379. 

(14) — Identification of accused. — In serious 
cases triable by the Court of Session, the 
witness should not be allowed to identify the 
numerous persons in a body, and such state- 
ment as “ I identify all the prisoners as 
having taken part in the dacoity ” are inadmis- 
sible. The witness should ^ called on to 
identify each individual prisoner, and the 
identification of each should be separately 
recorded. 

Moreover, when the witness has pointed out 
each individual prisoner to the Judge, it is not 



sufficient for the Judge to make a note that the- 
witness has done so. He should record the 
words in which the witness identifies the- 
prisoners as part of the witness’s deposition. 

3 O.C. 72. 

(15) — Court importing its own Tcnowledgc into- 
case. — Tn a dacoity case, the Magistrate stated 
in his judgment that the identification at the- 
jail was carried out in his presence in such a 
manner “as to admit of no fraud.” Held that 
the Magistrate could not import his own know- 
ledge into the case except as a witness. 6 O.C. 
204. 

(16) — Accused being a pardannshbi woman 
— Personal attendance . — Where a pardanashin 
woman, of good position, is accused of an 
offence, the i^Iagistrate should dispense with 
her personal attendance and permit her to 
appear by pleader, until such time as he has- 
before him clear, direct, and reliable prima 
facie proof that the accused has a real charge 

to answer. 6 A. 59 = A.W.N. 1883, 207. [i?., 

20 P.W.R. 1908 Cr.] 

(17) — Incajyabilitif of accused to understand 
proceedings — Deaf and dumb accused — Cr.P.C. 
{1898), s. 341. — Where an accused, being deaf 
and dumb, cannot be made to understand the 
proceedings against him. and it becomes im- 
possible to say that he know the nature of the 
act committed or that he acted with any 
dishonest intention therein, he must be 
acquitted and discharged. 4 Bom. L.R. 296. 

(18) — The conviction, under s. 457, Penal 
Code, of an accused person, proved to have 
been deaf and dumb from his birth, in conse- 
quence of which he could not understand the 
nature of the proceedings taken against him, 
was set aside and he was ordered to be dis- 
charged, under s. 341, Cr.P.C., 1882, although 
the Court below found that the complainant’a 
stolen property was produced by the accused 
after his arrest and the prosecution evidence 
established the offence against him. 34 P.R- 
1885 Cr. (22 W.R. Cr. 35. F.) 

(19) — Where a person, whose understanding 
was of the most limited character, was caught 
at night in a house with some anklets in his 
possession, and it appeared that he was a lad 
of 15 or 16 years of age and had been deaf and 
dumb from his birth, that he sometimes lived* 
with his father and sometimes by bogging, that 
there was little doubt that hunger had driven 
him to break into the house, and that ho had 
never been in arrest before, the Court, under 
such circumstances, recommended that he 
should be made over to his father. 7 N.W.P- 
131. 

(20) — The inability of the accused, a deaf 
and dumb woman, to understand the proceed- 
ings is not a ground for ref raining from passing 
sentence on her. A.W.N., 1881, 

(21) — Duty of J udge to report to High Court 
in such ce^es. — Where a Sessions Judge on a 
trial considers that the accused had not under- 
stood the proceedings and the trial results in. 
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Accused person^ontinued. 

the accused’s conviction, he should report the j 
case to the High Court. A.W.N., 1881* 15. 

(22) — Cr.P.C. {18S3), ss. 3U. 471.— k Magis- 
trate should not. after convicting a deaf and 
dumb person of an offence charged against him, 
proceed to pass sentence on him. but should 
submit the matter for the orders of the High 
Court, and, in the absence of any clear and 
specific provision in the Code, should treat 
such accused as a lunatic and report the matter 
to the Local Government. 37 P.R. 1889 Cr. 

(23) — to communicate irith such 
accused essential — Effect of failure to do so. — 
Where a deaf and dumb person was tried with- 
out any attempt being made to communicjito 
with the prisoner, held, that the accused was 
preiudiced by the irregularity. 2 Weir 403 = 6 

M. H.C. App. 7. 

(24) — Cri7K. Pro. Code {1861). s. 186 (.9) 

(s. 341 of the the Code of 1898) — Dumb accused — 
Procedure. — Where a dumb person is placed on 
his trial, some means of communicating with 
him should be adopted. The omission to do so 
will not invalidate the trial, unless the accused 
has been prejudiced thereby. 2 Weir 402. 

(25) — Accused found to he insane — Etujuiry 
into his stale of mind to be held. — When an 
accused is found to be insane at the trial, the 
Court ought to make a proper enquiry into the 
state of the mind of the accused at the time of 
the commission of the offences charged. A.W. 

N. 1901* 132. 

(26) — Cr.P.C. (1883), s. 464— ^rhen enquiry 
can be held by Magistrate having reason 
to believe that accused is of unsound mind 
and incapable of making defence . — 
Ch. XXXTV of Cr.P.C.. 1882, contains only 
subsidiary provisions for dealing with an ex- 
ceptional class of persons charged with offences. 
These provisions are not to bo construed so as to 
override the general rule.s of procedure, except 
in so far as any special provision is clearly in- 
compatible with the general provisions. Held, 
that, in the case of a charge of an offence under 
Ch. XVin. Cr.P.C.. 1882. made before a 
I^Iagistrate. he ought to make an enquiry into j 
the truth of the charge ; and it is only when . 
the Magistrate is satisfied after such enquiry [ 
that a prima facie case is made out against the j 
accused, that he can hold the enquiry prescrib- j 
od by 8. 464, into the question whether the i 
accused is unsound in mind, and consequently i 
cannot make his defence. 11 P.R. 1894 Cr. , 

(27) — When a Magistrate finds that the accus- j 
ed was of an unsound mind at the time when 
the offence was committed and at the time of his 
trial, he should not proceed to complete thetrial, 
but should proceed under ss. 464 and 466, Cr.P. 
C., 1698. In the former case, his proceedings 
are open to revision under s, 439 of the Code 
of Criminal Procedure, inasmuch as the final 
order for detention in an asylum is not appeal- 
able. A.W.N. 1900, 47. 


(28) — Crim. Pro. Code (1873), ss. 186, 397r 
433. — Section 186, Criminal Procedure Code, 
1872, is intended to provide for cases in which' 
the accused person is deaf and dumb, or, from 
ignonvnee of the language of the country and 
the want of an interpreter, is unable to under- 
stand, or make himself understood. In such 
cases, the High Court would probably order the 
prisoner to be detained during Her Majesty’s 
pleasure. But when the accused is unable to 
understand the proceedings owing to unsouiid- 
ness of mind, the Magistrate should .adopt 
the procedure provided in Chapter XXXI. 
Where an imbecile, who was, consequently, un- 
able to understand the proceedings and was 
incapable of making any defence, was convicted 
by tbe Magistrate, the High Court, under s. 297, 

; directed that the accused should be released on 
I sufficient security being given that he would 
j be properly taken care of and would be prevent- 
1 ed from doing injury to himself or to any other 
I person .and for his appearance when required; 
and that, in default of such security being given, 
the case should be reported for the orders of 
the Government. 5 B. 262, [/?., 7 B. 15. U. 
B.R. (1892-1S9C), Vol. I, 33. Rat. Un. Cr. C. 
696.] 

(29) — Acquittal. — A person accused of an 
offence was found, in the course of his trial, to 
be of unsound mind. The Magistrate, instead of 

J proceeding under s. 436 of the Code of Crimi- 
1 nal Procedure, proceeded with the trial and 
j finding that, at the time of committing the 
I offence, he was of unsound mind, acquitted the 
accused. Held that the proceedings were 
irregular and must be set aside. A.W.N. 
1882. 106. 

(.30) — Proceedings against persons of unsound 
mind — De novo trial. — Where the trial of an 
accused person, who was remanded to custody 
on the ground of insanity, was resumed upon 
receipt of a letter from the Zillah Surgeon, at 
the point at which it had been slopped, held, 
that the trial should have been commenced de 
novo after finding \yith the aid of assessors that 
he was capable of making his defence, and that 
the Judge should not have acted on the letter of 
the Zillah Surgeon, which was not legal 
evidence. 2 Weir 882. 

(31) — Crim. Pro. Code (1873), s. 186 (3) 
(s. 341 of the Code of 1898) — Conviction, when 
accused does not understand the proceedings . — 
Where the Magistrate was uncertain whkher 
the accused understood the proceedings, held,. 
that he would not be justified in convicting and 
sentencing the accused. 2 Weir 403. 

(32) — Penal Code, s. 84. — Theaccused killed 
his two 5 ’oung children with a hatchet. The 
reason given for the murder was that, being ill 
with fever for several days, he was vexed with 
the crying of the children. It Nvas alleged that 
dunng fever he was very irritable, sensitive to 
noise, and confused in his thoughts, but that 
he did not become delirious. His manner was 
quiet, when questioned, and there was no 
attempt at concealment. He fully confessed^ 
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Accused person — continued. 

but showed no signs of sorrow or remorse. Held 
that the evidence was not sufficient to prove 
that he was not conscious of its nature. If he 
was conscious of its nature, he should be pre- 
sumed to have been conscious of its criminality. 
Held, therefore, that s. 84, I.P.C.. did not 
apply to the case and that he was punishable 
under s. 302. I.P.C. But the High Court 
forwarded the proceeding toH.E. the Governor 
in Council, observing that “ there is good 
ground for classing the case with those of 
Greensinith and Bri.reji, as to which so high an 
authority as Dr. Taylor has observed that 
they fairly establish the occasional existence of 
homicidal mania, in which the mental condi- 
tion of the accused persons at the time of 
perpetuating the acts of murder is such as to 
justify their acquittiil on thegrouud of insanity.” 
The c;ise is one where future symptoms may, 
perhaps, throw more light on the accused’s 
state of mind, and possibly ju.stify a commuta- 
tion or reduction of sentence, if not pardon. 10 
B. 512. 23 C. C04; Appr.. 12 459 = 1 

Weir 42. 94 P.L.R. 1909 = 6 M.L.T. 101 ; R., 
Rat. Un. Cr. C- 693. Rat. Un. Cr. C. 813* 
17 C. P.L.R. 113: £>., Rat. Un. Cr. C. 279. 
UB.56-4.J 

(33) — Subfiti'intifiUp defective crimituil pro^ 

■ceedinqs cannot be cured bp accused's waiver . — 
Criminal proceedings, which arc substantially 
bad. cannot be cured by any amount of waiver 
or consent on the part of the accused not per- 
sonal to the latter. 2 C. 23. [D.. 6 C. 83; 

R., 6 C. 96. 4 Bom. L.R. 53. 15 C. P.L.R. 66, 
9 C.W.N. 1065. 7 Bom. L.R. 527: F., 12 
U.W.N. 140 = 6 Cr.L.J. 434.] 

(34) — Whore criminal proceedings are sub- 
stantially bad in themselves, the defect will not 
be cured by any waiver or consent of the 
accused or their pleaders. 6 C. 96 = 6 C L.R. 
521. (2C. 23, R.) 

(35) — If criminal proccedingsare substantially 
bad, they will not be cured by anv waiver or 
consent of the prisoner. 15 C. P.L.R. 66. (2 C. 23, 
I?) . 

(36) — Except where the law expressly permits 
waiver, the right of an accused person should 
not be held to be lost by his consent to a pro- 
cedure, or to the admission of evidence which 
the law does not authorise. The prisoner on his 
trial can consent to nothing. It is the duty of 
Magistrates and all Criminal Courts to follow 
the procedure prescribed by law, and the con- 
sent of the accused cannot be invoked against 
irregularity in procedure. 12 C.W.N 140 = 6 
Cr.L.J. 734. [Diss., 12 C.W.N. 416 = 35 0. 457 

— 7 O.L.J. 488 = 7 Cr.L.J. 220; Appr. 5 M 
L.T. 213.] yt' ° ai. 

(37) — P/ca of (juiUy, if throicing oneself on 
Court's mercy amounts fo— Where the accused 

not formally plead guilty, the fact 
that he threw himself on the mercy of the 
Court should not prejudice him. The testi- 
mony of persons, who have been compelled to 
pay illegal gratification, has much greater pro- 


I Accused person — continued. 

I 

I bativo force than that of ordinary accomplices. 
12 C.W.N. 140. (24 W.R.Cr. 53, 10 C.W.N. 

6G9 = ;33 C. 649. F ; 13 W.R.Cr. 40. Not F.) 

(38) — Pica of guilty irhen offence icns not 
correctly stated—Effcct.—'Tho plea of guilty of 
an accused person cannot be accepted, when it 
is not cle<ir that the offence was correctly stated 
to him. U.B.R. 1907, 3rd Quarter. Penal 
Code, 9 = 7 Cr. L.J. 208 = 14 Bur. L.R. 216. 

(39) — Joint trial of accused —Discharge of co- 
accused — Co-accused called as uitness — Same 
(rnnsnc(jo»i. — The police sent up two accused, 
A and B. separately, .A charged under s. 324, 
Penal Code, with causing hurt to B, and B 
under s. 326 with causing grievous hurt to A. 
The Magistrate inquired into the case against 
both the accused jointly, and, finding that the 
evidence against B was insufficient, discharged 
him and examined him as a witness against A, 
who was convicted. Held that, as it was proper 
to take the evidence of A against B, as well 
as that of B against A, the different offences 
were not committed in the same transaction, 
and that there should have boon sep.arate 
inquiries against each accused. 2L.B.R. 106. 
(IL.B.R. .56. 20 c. 537. 5 C.L.R. 574. L.B. 
R. (1893-1900), 530, R.) 

(40) — Joint trial of two or more persons — Cowt- 
petency of one of them to be witness ngahist 
another. When two ormore persons are jointly 
tried, one of such persons cannot be called as a 
witness cither for or against another of such 

persons. 15 C. P.L.R. 112. (5 C.L.R. 574, IB. 

610, 2 A. 260, 7 W.R.Cr. 44, 16 B. 661, 23 B. 
213, R.) 

(41) — Examination of accused, object of — Cr. 
P.C. {1882). ss. 342. 56‘4.— The object of the 
examination of an accused person contemplated 
by ss. 342 and 364, Cr. P.C. (1882). is to enable 
him^ “ to explain the circumstances appear- 
ing in evidence against him” and it is not to 
empower a Judge, before any evidence has been 
given, to extract damaging admissions from 
him, upon which to build up the case for the 
prosecution. A.W.N. 1884, 106 ; 14 A. 242 = 
A.W.N.1892,83. 

(42) — The examination referred to in s. 364, 
Cr.P.C. is subject to the purpose referred in 
s- 342, that is, to explain any circumstances 
appearing against the prisoner, but not to fasten 
the guilt on him. A Judge should not so ex- 
amine an accused person as to enable him to 
supplement the case for the prosecution and 
show that he is guilty. 10 M. 295. 

(43) — The object of the examination of the 
accused is to en.able him to explain circum- 
stances appearing in the evidence against him 
and not to supply defects in the evidence. 

1 L.B.R. 292. 

(44) — It is the duty of the Magistrate, both 

m summons and warrant cases, after the wit- 
nesses for tlie prosccation have examined « 
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to examino the accused for the purpose of 
enabling him to explain any circumstances 
appearing in the evidence against him. U.B. 
R. (1897-1901), Yol. I, 82. 

(45) — Entrapping accused to give incriviinat- 
ing niwnver, hnprojyrietp of . — The sole object of 
the examination of the accused should Le to 
enable him to explain the evidence which has 
been given against him. Courts ought not to 
try to entrap the accused into giving some in- 
criminating answer. Failure to prove an alibi, 
or even proof that an alibi is false can rarely 
bo safely regarded as evidence supporting the 
case for the prosecution. L.B.R. (1893-1900), 
349. 

(46) — Acci/scd not bound to make admi.‘<sion.'< 
against himself . — No man charged with any 
criminal offence is bound or is under any 
obligation to make any admission injurious to 
his own interest, nor should any judicial officer 
attempt to compel any accused person to make 
any admission detrimental to his interest, 19 

A. 291. 

(47) — .'MMtmion of previous conviction — Value 
of such admissio7i — Crini. Pro. Code {1898), 
ss. 34a (J) and 511- — IJndcr s. 34*2. cl. (1), 
Crim. Pro. Code, the purpose of the examina- 
tion of an accused person is to enable him to 
explain any circumstance appearing in the 
evidence against him. The accused should not, 
in his examination, be asked if there was 
against him a previous conviction of which 
there is no evidence ; nor, without proof of the 
authorized kind of previous conviction, docs the 
mere admission of an accused person justify the 
use of the conviction to affect the punishment 
to be inflicted. 1 L.B.R. 8. 

(48) — To put accused persons through severe 
examinations is unfair to them. The examina- 
tion of the accused should be conducted with 
the object of enabling them to explain matters 
fippearing in the evidence against them and not 
of endeavouring to prove the charge against 
them by their admissions and contradictory 
statements. 9 C.P.L.R. 9 Cr. Sec, also, IOC. 
140 = 13 C.L.R.'358. 

(49) — Examination of the accused by a Ses- 
sions Judge — S. 250, Crim. Pro. Code of 1872 — 
A Sessions Court, by the exercise of the power 
under s- 250, ought not to establish a Court of 
Inquisition and to force a prisoner to convict 
himself by making some criminating admis- 
sions, after a series of searching questions, the 
exact effect cf which he may not readily 
comprehend. The real object of the power 
granted by the section is to enable a Judge to 
ascertain from time to time from a prisoner, 
particularly, if he is undefended, what explana- 
tion ho may offer regarding any fact stated by 
a witness, or after the close of the case, bow he 
caii meet wlmt the Judge may consider to be 
damnatory evidence against him. 6 C. 96 = 6 
C.L^R. 521. in., 10 M. 295 = 2 Weir 378.] 

(50) — Opportunity to explain circumstances. 
— The acci^ed should be given an opportunity 
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of explaining all circumstances of importance 
appearing in the evidence against him. U.B.R. 
(1892-1896), Yol. 1, 144. 

(51) — Confession by accused before evidence 
I'ccorded. — (Jourts should not make an accused 
person, before any evidence is recorded, confess 
his guilt and admit facts that may go to incri- 
minate him. 2 C.W.N. 702. 

(52) — Nature of the question to be put to ac- 
cused. — The questions put to the accused by the 
Court must be strictly limited to the purpose 
of enabling him to explain any circumstances 
appearing in the evidence against him. 14 A. 
242; 10 C. 140; 13 C.L.R. 358. [R., 4 N.L.K. 
163.] 

(5.3) — The Legislature did not intend that, 
under the colour of an examination, under 
s. 342, Crim. Pro. Code, an accused person should 
make statements such as he might make if he 
were being examined as an approver. 6 O.C. 
204. 

I 

(54) — The examination of an accused person 
must not be made with a view to eliciting, by 
constant questions, the truth out of his mouth, 
as though he was awitness. SC.P.L.R. 13 Cr. 

(56) — The discretion given by tbo law for 
questioning a prisoner has not been allowed for 
the purpose of driving him to make statements 
criminatory of himself. This discretion can 
I only be properly exercised for ascertaining from 
a prisoner how he may be able to meet facts in 
the evidence appearing against him, so that 
these facts should not stand unexplained. It 
is declaredly within the competency of the ac- 
cused to decline answering any question, while 
the Court is at liberty to weigh his answers 
whether they tell for him or against him. 2 
Weir 253 = 1 M.H.C.R. 199. [F., 1 C.L.K. 436, 
2 Weir 361 =10 M. 295, 2 C.W.N. 702.] 

(56) — Accused not to be cross-examined, — It is 
opposed to the principles of English justice to 
commence proceedings by subjecting an accused 
person, who has not offered to make a confes- 
sion, to a searching cross-examination *, thus, in 
examining an accused under s. 864, Cr.P.C., 
it would not be fair to put him such a question 
as. “ If you did not commit the murder, who 
did?”. 7 O.C. 191. 

(57) — Eliciting admission by c7'css-examining 
accused. — To obtain an admission by putting 
it into the accused’s mouth by cross-examining 
the accused and trying to prove the charge out 
of their mouths is unfair. 5 C.P.L.R. 11 Cr. 

(58) — When accused' s examination should be 
made. — An accused person, according to s. 342, 

j Cr.P.C., should be examined by the Court 
before be is put on his defence. Rat. Un. Cr. 

I C. 227. 

(69) — An accused person should be examined 
before he is called un for his defence, and the 
terms of s. 250, Cr.P.C., 1872, are, in this res- 
pect, mandatory. In the event of non-respon- 
[ sion ou the part of an accused, the fact should 
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be recorded and the Court should proceed with 
the trial. A.W.N. 1881, 99. 

(60) — S. 342, Cr.P.C., 1882, imposes an obli- 
gation on the Magistrate that he should ques- 
tion an accused generally on the case, after 
the prosecution witnesses have been examined 
And before he is called on for his defence. Rat. 
Un. Or. C. 625 = Cr. Rg. 50 of 1892. 

(61) — Cr.P.C. (1882), s. 342, nature and scope 
cf. — It is obligatory cn the Court to examine an 
accused at the close of the case for the prosecu- 
tion, 5. 342, Cr.P.C., 1882, being imperative, 
as it is a means of enabling the accused to ex- 
plain what appears against him. Rat. Un. Cr. 
C. 720 = Cr. Rg. 46 of 1894. 

(02) — A Magistrate cannot, before evidence 
is taken for the prosecution, put questions to 
the accused of the nature of cross-examination. 
If such questions arc put, the procedure is illegal, 
as it could not be said that the questions are 
put “ for the purpose of enabling the accused 
to explain any circumstances appearing against 
him in the evidence," within the meaning of 
8. 342 of the Code of Criminal Procedure. 13 A. 
345 = A.W.N. 1891. 102. [/?., Rat. Un. Cr. C. 
679, 4 N.L.R. 1C3.J 

(63)— Crim. Pro. Code (1882), s. 342— Magis- 
trate's auUiority to qtu^stion the accused in the 
absence of evidence against him. — Where there 
is noevidence on the record against the accused, 
fk Magistrate will not be justified, under s. 342, 
in putting any question at all to him, since it is 
only for the purpose of en.abling an accused 
person to explain the circumstances appearing 
against him that a question even can be put ; 
and, still less, is a Magistrate justified in 
putting questions for the purpose of incriminat- 
ing the accused, a procedure which s. 342 was 
specially designed to prevent. Per Parker, J. 
0 M. 224 = 2 Weir 129. [F., 7 O.C. 191 ; R., 
2 C.W.N. 702.] 

{Q4)—Plea of guilty not recorded, effect of — 
Examiivation of accused when no evidetice re- 
corded against accused — Cross-examination of 
■accused— Withdrawal of charge by Public Pro- 
secutor, effect of ~ High Court's power to disturb 

cicquittal— Cr.P.C. [1898), ss. 271 ( 2 ), .^42 (i). 
439, 494. — If the accused pleads guilty on a 
charge, the plea should be recorded. Where 
no such plea appears on the record, the con- 
viction is bad and must beset aside and a new 
trial ordered on the charge. A Sessions Judge 
is not justified in questioning a prisoner at a 
■stage when no evidence has yet been recorded, 
which the accused could be required to explain; 
and questions appearing to be in the nature of 
a cross-examination are not justifiable. If 
the Public Prosecutor withdraws a charge and 
the (^urt approves of it, the accused shall be 
acquitted; and neither the -Public -Prosecutor 
nor the Judge is called on to give any reasons 
for his action. The High Court has no power 
to interfere with such an- order of acouittal 
B H.L.T. 216. 

(65) — ^£xamtna(tono/ accused persons by Ma- 
gistrates immediately aftermaking confessional 
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statements— Cr. P. C. [1882), s. 34-4.— The 
practice of pressing for the examination of ac- 
cused persons by Magistrates, immediately after 
they have made confessional statements, is 
most undesirable and is calculated to defeat 
i the objects which the police have in view’. If 
i there is any suspicion that the accused has been 
' sent to the Magistrate with the express object 
of securing from him a reiteration of statements 
made by him while in police custody or pre- 
viously, the statements cannot be entitled to the 
' same weight as when it is clear that they were 
j voluntarily made in the first instance by the 
accused. 2 Weir 414. 

I 

j (66) — Questioning accused at close of prosecu- 

I tion for explaining circunusta nces appearing 
I against him. when essential. — Where it does not 
i appear on the record that a prisoner leaves his 
case entirely in the hands of his legal adviser, 
the Judge is bound, under s. 342, Crim. Pro.. 
Code, .after the conclusion of the case for the 
prosecution, to ask the accused to expl.ain any 
circumstances appearing in evidence against 
him. 2 Weir 405. 

(67) — Accused cannot be examined ns wibiess 
in his own case. — Unless an accused person has 
been convicted or acquitted, he should not, ex- 
cept in the case where he is made Queen’s evi- 
dence, be examined as a witness touching the 
matter of which he is accused. 9C.P.L.R. 1 Cr. 

(68) — Difference between accused making 
statement touler s. 342, Cr.P.C. [1898) a}id 
as witness — Evidence Act, s. 132 and Crim. Pro. 
Code [1898), s. 342. — When an accused person 
is making a statement under s. 342, Ccim. Pro. 
Code, he can refuse to answer any question. 
But. as a witness, he is not excused from an- 
swering any question as to any matter relevant 
to the matter in issue. There is, however, an 
important proviso that no such answer which a 
witness shall be compelled to give shall be 
proved against him in any criminal proceeding 
except a prosecution for giving false evidence by 
such answer. 23 B. 213. 

(69) — Written statement by accused cannot 
take the place of examination of accused — 
Written statement, if can be put m at Sessions 
trial. — It is doubtful whether, in a trial before 
a Court of Session, the accused mav put in a 
written statement of defence. But it is certain 
that such a statement cannot be allowed to 
take the place of the examination of the ac-' 
cused, which s. 342, Cr.P.C., imperatively 
orders to be made. A.W.N. 1903, 1. 

(70) — of accused before Magis- 
trate, when admissible at Sessions trial. — In 
order to make the exxrmination of an accused 
person before a Magistrate legal evidence in a 
Sessions Coucp, sorqething more .than the mere 
signature of the Magist^te thereto is necessary. 
The certificate .under the Magistrate’s hand 
required by s. 205, Cr.P.C., 1872. should bo 
attached. 4 N.W.P. 16. 

(71) — -Record of acettsed' s stai^rnent— Absence 
of questions — The mere al^nc© 
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*of the questions in a prisoner’s statement 
does not render it inadmissible. 12 C.L.R. 
120 . 

(72) —The omission of a MagistnUe to have 
xecorded in the vernacular the questions asked 
in the examination of the accused person does 
not necessarily render that examination in- 
■admissible as evidence. 8 C. 618 (n) = l C.L.R. 

1, P.B. IF., 14 C. 539.] 

(73) — Sessions Judge — Trial — Examination 
•of accused. — The provisions of s. 342, apply to 
the case of an accused tried before a Sessions 
Judge, even when he has been questioned on 
the case generally by the Committing Magis- 
trate. 9 Bom. L.R. 730 = 6 Cr.L.J. 74. 

(74) — Irregularity tn examining accused — 

Evidence Act, ss. '^l, ^9.— Where a trying 
Magistrate examined the accused under s. 342, 
€r.P.C. (1882) prematurely at a time when 
no evidence sufficient to connect them with the 
-crime, with the commission of which they were 
charged, bad been recorded against them, /teW 
that, although the Magistrate was wrong in 
•examining the accused under s. 342, Cr.P.C-, 
when it was impossible that they could have 
been questioned for the purpose of enabling 
them to explain any circumstances appearing 
in evidence against them, still their statements 
:actually made cannot, if apparently freely 
and voluntarily given, be rejected as inadmis- 
sible in evidence on account of this irregu- 
larity of procedure; and that prima facie, as 
admissions, these statements were relevant 
under s. 21, Evidence Act, there being no other 
action to exclude them, s. 29 of the Evidence 
Act going to show that the mere fact of a state- 
ment being made in answer to questions is by 
itself no ground for exclusion. Rat. Un. Cr. 
«. 879 = Cp. Rg. 48 of 1893. (13 A. 346, R.) 

(75)— Jcciwed’s statements whether evi^tice 
—^Cross-examination by co-accused — Evidence 
Act, ss. 3, 133 and 50.— Statements made by 
^n accused person are not evidence within the 
definition of “evidence,” given in s. 3, Evi- 
dence Act. An accused person does not make 
these statements on oath or solemn affirmation 
•and cannot be cross-examined by his co-accus- 
ed. 8. 188, Evidence Act, does not apply to 
■such statements. They can only be taken into 
•consideration under s. 30, Evidence Act. L.B.R. 
(1893-1900), 368. (1 M. 163, 15 B. 66, 4 C. 
483, F.) 

(76) — Accused’s statements to be taken as a 
whole — Evi^nce. — The statements of the ac- 
•cused persons should bo taken in their entirety , 
and not in part, even as against those who 
made it. Such statements are no evidence 
against any of the accused other than those 
•who made or adopted it.' 'fil'tJ. 

(77) — Oonfessimi. how recorded . — A conf^ion 
'Should be recorded in the language in which it 
is made. 4 N.W.P. 16. 

ilSj^Certiftcate atUsting statement by accused 
jwion.— A certificate, when attesting the state- 


Accused person — continued. 

ment of an accused person recorded under s. 3G4 
of the Code of Criminal Procedure, need not 
be appended in the Court’s own handwriting ; 
it is enough if it is signed by the presiding 
officer of the Court before which the statement 
is made. A.W.N, 1900, 203. (8 W.R.Cr. 

55, R.) 

(79) — Statement of accused to ^lagistrate — 

I Language of record. — The Magistrate need 

not record the statement of an accused in the 
' words of the very language in which it is made, 
when it is a foreign language ; the record must 
be in the language in which it is intei'preted. 

5 G. 826. 

(80) — Crim. Pro. Code (i56*i), ss. 426 and 
iSg — Omission to record in extenso statement 

' made by prisoner . — The omission to record in 
extenso the statement made by a prisoner was 
held not to have prejudiced the accused, inas- 
. much as the substance of his statement was 
recorded and considered bv the Magistrate. 6 
M.H C. App. 45. [/>., 2 Weir 612.] 

(gl) — Recording of statement of accused before 
I evidence for prosecution taken down. It is con- 
trary to law to record the statement of an accus- 
ed person under s. 164, Crim. Pro. Code, 1898. 
before any sort of evidence for the prosecution 
I has been taken. 7 O.C. 191. 

(82) — Crim. Pro. Code (1882), s. 364— Pro- 
. cedure. — In this case a Bhil accused was 

examined by a Magistrate in the Marathi 
language and the accused’s answers were given 
I in Maraffei with a very large sprinkling of ii/ui 
I terms. The Magistrate recorded the accused’s 
statement in English. Held that the Magis- 
j trate’s procedure was irregular, as he should 
' have recorded the accused’s statements in 
Marathi. Rat. Un. Cr. C. 633 = Cp. Rg. 4 of 
1893. 

(83) — Signature of. — A Magistrate ought to 

> see that the signature of an accused person to a 
statement recorded under s, 364, Crim. Pro. 
Code, is made in the immediate presence and 

> under the careful control of the Magistrate 
' himself. Taking the signature of the accused 
, in an adjoining room before a clerk and not in 
I the immediate presence of the Magistrate, is not 

what is intend^ by the section. Rat. Un. Cr. 
C.687 = Cr. Rg. 8 of 1894. 

(84) — Duty of Court towards accused — Un- 
defended prisoner. — Where a prisoner is not 
defended, the Court ought, in the interests of 

I justice, to tost the accuracy of the statements 
J made by witnesses, by questions in the nature 
' of cross-examination. 7 A. 160. 

1 (85) — Presumption. — When an accused per- 

son is brought before a Magistrate charged 
with the commission of a certain act which 
makes him liable to be dealt with as an ofiend- 
. I er, the Court, in dealing with him, is bound to 
I take into consideration all the circumstances 
before it which may afiect the measure of 
punishment awarded, and must be taken to 
have considered them, whether it has in fact 
I done so or not. 8 C.L.R. 406. 
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(80) — liujht of ncciti>cd — Accused should be 
given opijortunitji to be heard. — AlthouKl\ a 
question may be very clear to a Magistrate, yet 
he ought to give the accused already discharged 
an opportunity to be heard. 11 C.W.N. 173 = 
5 Cr.L.J. 16. 


Accused person — continued. 

have the evidence against him recorded at as 
early a period as possible, and the fact that there 
is or may be a great body of evidence forthcom- 
ing against him is not a good ground for deten- 
tion for an inordinate period. 6 M. 63 = 2 Weir 
409. [/?.. 11 M. 98.] 


(87) — No order should be passed against an , 

accused person, without giving him an opportu- i 
nitv of being heard. 11 C.W.N. 316 = 5 Cr. 
L.j. 112. : 

(88) — Prosecution for false charge — Kcces- , 
sity for opportunity to accused to prove his \ 
case. — It is illegal to put a man on his trial, ' 
without giving him an opportunitv to prove his 

ca.se. 5 C. 184. f/;.. G C. 496 = 7 C.L.R. 467.] ! 

(89) (.r.P.C. (169a), s. 24 ::^ — When a case | 

has been begun us a warrant case, it must be | 
continued as such. A charge should be framed I 
when there is a jo iiua facie case against the j 
accused and the accused should be given an / 
opportunity of pleading and defending them- I 
selves. IL.B.R. 308. f 

(90) — Right of accused to know the charge . — i 
An accused is entitled to know, with certainty, 
the matter with which he is charged and. unless 
he has this knowledge, lie can not but l>e seri- 
ously prejudiced in his defenee. 15 C.P.L.R 
112 . 


(91)— 6'mio)is trial— Accused's right to have 
information of the case he has to answer, — The 
law contemplates that, in the serious cases of 
which a Court of Sessions may take cognisance, 
the accused should have some information of 
the case be has to answer. 4 H. 227 = 2 Weir 
584. 


(92) — Right of, to services of pleader.— \ 
Sessions Judge ought, under s, 340. Cr. P C., 
1898, to hear the pleader appointed by a person 
ordered to give security under s. 118.' 15 P.R. 
1900 Cr. = P.L.R., 1900 Cr„ p. 59. (9 C. 878 
16 B. 661. 23 C. 493, E.) 


(93) In an appeal from a conviction by a 
Sessions Court, the Chief Court ought to hear 
the appellant’s counsel, and the Public Prose- 
cutor if he appear (s. 423. Cr.P.C..* 1882) 
but, beyond this, it is not incumbent upon the 
Court to hear any one. 29 P.R. 1886 Cr. 

(94) — A District Magistrate, having refused 
to allow a pleader to appear on behalf of two 
accused persons under trial in his Court the 
Chief Court directed him to allow the accused 
to be defended by counsel or pleader, with 
liberty to resummon witnesses, and afterwards 
to record a fresh judgment. 9 P.R. 1877 Cp 


(95) Admissions by pleader of accused, accus 

ed not bound by. — The admissions made by i 
pleader who is appointed by the Court to hell 
the accused in bU defence are not binding or 
the accused. 2 Bom. L.R. 751. ^ 

(96) — o/accw5ed to have evidence aqains 
hwi recorded as early as possible — Detention o 
accused person in jail for inordinate pei-iod 
Qi minds for. — An accused person has a right t< 


(97) — Magistrate boiaid to question accused 
u'hen brought before hint — Acc7ised's right to 
have evidence recorded — Cr.P.C. |f6'.96), ss. 242, 
344. — The trial of a case should not be ad- 
journed till all the absconders are found. An 
accused has the right to have the evidence 
against him recorded at as early a period as 
possible. The absence of some of the men sus- 
pected is not a reasonable cause for adjourning 
the enquiry into the guilt of the accu.sed who 
appear before the Magistrate. 1 L.B.R 60. 
(6 M. 63, F.) 

(98) — Acciised whethn hound to produce a^iy 
evidence . — There is no obligation whatever im- 
posed on an accused person to produce any 
evidence, and no inference could be drav.'n 
against him from non-production of such evi- 
dence until a strong case is made out against 
him. Rat. Un. Cr. C. 779 = Cr. Rg. 43 of 1895. 
(16 B. 423, 19 C. 65. R.). 

(99) — Quantity of evidence to be placed before 
the Jury — Right of accused to decide . — It i.s for 
the accused person and not for the Judge to say 
what amount of evidence it would be proper to 
place before the Jury in order to establish the 
case for the defence. The Sessions Judge 
should not refuse to enforce the attendance of 
certain witnesses for the defence, on the ground 
that there was ample record in the evidence 
about the matter for which the}* were sum- 
moned. 7 C.W.N. 188. 

(100) — Right of accused to recall u'itness after 
charge — Record of evidence — C’ritn. Pro. Code 

3o0, 23(>, 35(S njwf 5or.— Although the 
law does not specifically require it, yet, in the 
case of accused persons, who are undefended, 
and who are probably ignorant of their strict- 
rights, it is desirable that the Magistnvte, who 
continues a trial, under s. 350, Crim. Pro. Code, 
should inform the accu.sed of their rights under 
that section and should record the fact that he 
Hds done so and the reply of the accused. After 
having pleaded to the charge, the accused 
should be asked whether they wished to cross- 
examine any of the witnesses for the prosccu* 
tion. S. 256, Grim. Pro. Code, requires this to 
be done. In this case, again, the Code does 
not explicitly require the Magistrate to record 
that he has ob^rved the provisions of this sec- 
tion. But it is a safe and sound rule that, 
when the law requires anything to be done, tho 
fact that this thing has been done should be 
r^orded. The omi^ion to record compliance 
with s. 256, Crim. I^o. Code, is not an irregu- 
, larity of procedure, in the absence of any ex- 
press provision on the subject. It is not a suffi- 
cient compliance with the provisions of the 
Carnal Procure Code, whether s. 356 or 
367 is applicable, to record that a witness cor- 
roborates another. That is a deduction from. 



65 


THE ALL INDIA DIGEST. 


66 


AccuBed person — continued. 

a comparison of the depositions. The evidence 
of each witness must be recorded as it is given. 

IL.B.R. 238. 

(101) — Right of accused to i 

ivitiicsses --Omission to give accused opportnnit}i 
to recall — Effect. — The omission of the Magis- 
trate, who tried a case under s. 353, I.P.C., after 
framing a charge, to ask the accused whether 
he wished to recall all or any of the prosecution 
witnesses, and the rejection by the Magistrate 
of an application made by the accused with 
that object on the ground that it was too late, 
was held to bo an irregularity that might have 
caused the accused substantial injury iu his 
defence. A.W.N., 1902* 5. 

(102) — Refusal to allow accused to cross- 
exatnitie prosecution u'ilnesscs before framing 
of charge — Transfer, grounds for. — In a case 
under s. 380, Penal Code, the Magistrate 
should at once give the accused an opportunity 
to cross-examine the pi osecution witnesses, if 
they should so desire, even though the charge 
may not be framed. 

Bub a rcfu.sal to give such opportunity is not. 
when the ^lagistratc acts bmia tide from a 
mistaken view of the law, a good ground for 
transferring the case. 8 C.W.N. 838. 

(103) — Crim. Pro. Code, {188^), ss. ViC, -V.57 
— Right of accused to have the case imstpuned for 
adducing evidence . — Cndorss. 256. 257,Cr.P.C., 
the accused is entitled, ns a matter of right, to 
ask that the case might be postponed to some 
other day, so as to allow him an opportunity 
to adduce evidence in support of his defence. 

1 C.W.N. 313. 

• 

(104) — Right of accused to mahe a statejne7it . — 
Where the accused wants to make a statement, 
a Magistrate is not competent to refuse it. 10 

C.L.R. 94. 

(105) — Movements of accused at the time of 
offence, when to be accounted for by hitn. — Un- 
less there has been prima facie sufficient legal 
evidence to convict an accused of an offence, he 
would not be bound to account for his move- 
ments at or about the time. of the commission 
of the offence. 10 C. 970. 

(106, 107)— Cr.P.C. (1898), s. 342 — Right of 
accused to ref use la answer questions . — An ac- 
cused person docs not render himself liable to 
punishment by refusing to answer questions 
put to him by u Magistrate, and the same rule 
applies to his examination before the Police 
Patel, i Bom. L R. 439. 

(108) — Right of re-trial by Jury toJure ccwi- 
viction set aside for misdirection. — When a case 
has been tried before a Jury and the conviction 
is set aside on the ground of misdirection, the 
accused is entitled to have his case retried be- 
fore a Jury, 

Quaere — Whether in setting aside a convic- 
tion on the ground of misdirection to the Jury, 
the High Court has any power to retry the 
case having regard to s. 423. Cr.P.C. 4C.W.N. 
979. 


Accused person — continued. 

(109) — Disobedience by accused already bound 
I to appear before a 2ilagistrate— Disobediaicc to 
I oral order given byjxdice o£\cei to remam at 
\ a certain place — Proper course to be followed by 

the police. Cr.P.C. {1882), s. 100.- .\n accused 
I person arrested by the police and bound toap- 
pear before a Magistrate on and from a particular 
; date was on the next day orally directed by the 
! police not to leave a place, X. He disobeyed 
these directions. Held that an accused person 
is not legally bound to obey an oral order given 
i by a police officer to appear at a certain place, 

I nor are the police authorised to give such au 
order ; nor are they authorised to require the 
attendance of an accused person by an order 
! in writing under s. IGO, Crim. Pro. Code, 1882. 

I The proper course for the police to follow is to 
^ take bonds from the accused for his appearance 
I before the District Superintendent of Police 
, at K, in lieu of the bonds for their appearance 
I before the Magistrate. L.B.R. (1893-1900). 
317. (7 M. 274, F.) 

(110) — Sjiecial diary — Right of accused jwrson 
or his agent to see it or have copies of it — 
Evidence Act. s. 101. — A Criminal Court mav 
permit the police officer, who made the special 

1 diary, to look at it for the purpose of refreshing 
i hi'i memory, or may use it for the purpose of 
contradicting such police officer. [F., 4 A.L. 

, J. 8ll = A.W.N.. 1908. 22; It., 21 A. 159). 

] Where the Police Officer does look at an entry 
■ in the diary for the purpose of refreshing his 
memory, the provisions of s. 161 of the Evidence 
Act apply, and the accused or his agent is 
entitled to see such diarv and to cross-examine 

I • 

such i>olice officer thereupon. A special diary 
cannot be used to enable anv witness other 
than the Police Officer who made it to refresh 
his memory by looking at it, and il cannot be 
used to contradict any witness other than such 
Police Officer. It is the Court which is entitled 
to use the special diary for the purpose of seek- 
ing for sources and lines of enquiry, and for 
the names of persons who may be in a position 
to give material evidence. Neither the accused 
nor his agent is entitled to see the special diary 
for any purpose, unless it has been used by the 
Court for enabling the Police Officer who made 
it to refresh his memory for the purpose of 
I contradicting him. In no case is an accused 
; person or his agent entitled to a copy of the 
.special diary or of any part of it. His right is 
limited to that of inspection iu certain cases. 
19 A. 390, F.B. 

(111) — Occurrence reports — “ Public docu~ 
ments ” — Evidence Act, s. 74 — Right of accused 
to copies before trial. Held, by the Full Bench 
(Subramnnia Ayyar, J,, dissentmg) : — An occur- 
rence report under s. 157, Crim. Pro. Code, is 
not a public document within the meaning of 
s. 74, Evidence Act, and <the accused is not 
entitled to a copy of such report before trial. 20 
H. 189 = 2 Weir'763, F.B. [R.. 17 M.L.J. 471 

; =3 M.L.T. 14=6 Cr.L.J. 340 = 30 M. 466]. 

♦ « 

(112) — Report made by subotdinate police 
officer — Right of accused to copies.— Held, by 
the Full Bench (Subramania Ayyar,. J., dissent- 


5 
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Accused person — continued. 

ing ): — A report made by a Subordinate Police 
■Ofticcr to the Station House Otticer is not a 1 
“ public document ” and an accused person is 
not entitled to a copy of such report before trial. 

(113) —Charge sheet — Public documents — 
Evidence Act, s- 74 — Righto/ accused to a copy 
■before trUd. Held, by Collins, C.J- and Benson, 

J. (Shephard and Subramania Ayyar, JJ.. 
■dissenting). — The charge sheet referred to in 
s. 173. Crim. Pro. Code, is not a “public ' 
document” within the meaning of s, 74. of the I 
Evidence Act, and an accused person is not 
entitled to a copy of the charge sheet before 
trial. {Ibid.) 

(114) — Cr. P.C. [1N82), ss. lo?, 168, 173— 
Right of accused to copies of police reports and 
■charge sheet during trial. — As to whether an 
accused person is entitled to call for the occur- 
rence report under s. 157. Cr.P.C. (1882), the 
report by a subordinate police officer under s. 
168, Cr.P.C. (1882), and the police charge sheet 
under s. 173, Cr.P C. (1882), at the trial, see 
(Ibid.) 

(115) — Police charge sheet — Right of accused 
ioa copy at the couDneyicement of the inquiry , — 

A Presidency Magistrate is entitled to refuse 
to give the accused a copy of the police charge 
sheet at the commencement of the trial, as such ■ 
charge sheets put in by the Madras City Police, 
contain a good deal of information for the use 
of the ^lagisbrate, and are extracts from, if not 
copies of, the police diary. 19 M. 14 = 2 Weir 
143. 

( 116 ) — Accused, Hght of, to inspect documents 
Jiled as exhibits. — An accused person is entitled 

to the inspection of all the documents filed as 
exhibits in the case. 1 Bom. L.R. 433. 

I 

(117) — Confession of co-accused, whether suffi,- ! 
cientfor completion' of accused. — An accused per- 
son ought not to be convicted where the only 
evidence against him is the confession of a co- 
.accused and circumstantial evidence, which, | 
although true, would not itself support a con- i 
viction. 6 O.C. 204. 

(118) — Co-accused — Punishment of some, 
whether an excuse for refusal to try others. —If a 
body of men commit an offence, the Magistrate 
cannot say that he considers the punishment 
on some of them to be sufficient in regard to 
others who may be equally guilty, though prob- 
ably in a different degree. 4 C.W.H. 560. 

(119) — Character of accused — Measure of 
j)unishment. — The character of an accused 
pei^n may fitly bo taken into consideration in 
fixing.the measure »of punishment, but there 
must be discretion in the matter.! U.B.R.' (1897- 
1901), Yol. I, 318. 

(120) — Youthful accused— Sentence. — Courts 
may take into consideration the youth of the 
accused In a wardingv sentence, U.B.R.-(1892- 
1898), Yol. 1, 209. 


Accused person — continued. 

(121) — Appearing without summons — Practice 
— .Absence of summons or complaint, — If an 
accused appeals voluntarily in order to answer 
a charge, the absence of summons, or the want 
of a complaint antecedent to the issue of a 
summons, is immaterial. Rat. Un. Cp. C. 8. 

(122) — Doubt leading to acquittal must be 
reasonable.— 'lAiO doubt, which entitles an 
accused person to an acquittal, is a reasonable 
doubt and no other. 8.C. 221, Oudh. 

— bribing a public servant punishable , as abet- 
tor. —i’ee ABUTMENT, L.B.R. (1893-1900), 338. 

— Evidence taken in ab.sence of — See ABS- 
CONDING OFFENDER, 21 P.R. 1883 Cr. 

See ACCOMPLICE, 8 P.R. 1904 Cr. 

; ,S’cc U.P. ACT I OF 1900, 9 O.C. 29 = 3 Cr. 

! L.J. 205. 

; — Appeal by accused in jail and by those not 

in jail — See APPE.\Ij, 2 Weir 467. 

j — Right of accused person to know the exact 

• value of the charge brought against him — See 
Charge— Explanation of charge to ac- 
cused. 11 C. 106. 

See Confession, 4 N.W.P. lO. 

— Object of examining an accused person — 
See Confession, 2 C.W N. 702. 

— Person proceeded against under s. 110, Cr. 
P.C.—See Crim. Pro. Code (1899), ss. 123, 
340, 25 A. 375 = A.W.N., 1903, 79. 

— Statements made by witnesses before the 
investigating officer — Right of accused to call 
for and inspect such statements — See CRIM. 
PRO. Code (1898), ss. 161, 172, 637, 16 C. 612, 
note. 

— Statements recorded by Magistrate — Right 
of accused person to have copies of such state- 
ments — Evidence Act, ss. -74,, 76. See CRIM, 
PRO. Code (1898), ss. 162, 164, 173, 30 M. 466 
= 17 M.L.J. 471 = 3 M.L.T. 14. 

See CRIM. Pro. Code (1898), s. 167, 23 B. 
32. 

— Omission of ^lagistrate to inform accused 
of bis right to be tried by another Court — See 
Grim. Pro. Code (1898), ss.igo, 191, 637, 28 A. 
212 = A.W.N.. 1905, 258 = 2 A.L.J. 746 = 2 
Cr.L.J. 800. 

See GRIM. Pro. CODE (1898), ss. 195 and 
477, S.C. 303, Oudh. 

See GRIM. Pro. CODE (1898), s. 202, 14 0. 
141. 

— Remand of accused to jail without examin- 
ing witness— iSw CRIM. PRO. CODE (1898), 
ss. 208, p. 1, 262 and 344. 6 M. 63 = 2 Weir 
409. 

— fined by the Magistrate without notice or 
summons and proceedings recorded subsequently 
to trial, validity of — See CBIM. PRO. CODE 
(1899), ss. 248, 262, 263, 556, 15 M. 93 = 2 
Weir 326. 
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Acoased person — continued. I 

See Grim. Pro. Code (1898), s. 256, U.B. 

R. (1897—1901), Vol. I, 74. 

— Right of accused to cross-examine witnesses i 
before commitment and to communicate with 
pleader — See Crim. PRO. CODE (1893), s. 288, 

-il C. 642. 

— Examination of accused at Sessions trial 
—See Crim. Pro. code (1898). s. 289, S.c. , 
05, Oudh, 1 O.C. 85. ! 

“Right of accused to examine as witness 
•any person in Court and use as evidence any 
document in Court — See CRIM. PRO. CODE 
(1898). s. 291, 16 C. 610. 

See CRIM. Pro. Code (1898), s. 341, 3 

Bom. L.B. 371. 

“Deaf and dumb accused unable to under- 
stand proceedings. — See CRIM. PRO. CODE 
(1898), s. 341, 9 C.P.L.R. 38 Cr. 

“Object of examination of accused — See 
Crim. Pro. Code (1898), s. 342, 9 Bom. L.B. 
856 = 5 Cr. L.J. 332. 

— Right of accused to refuse to disclose wit- 
nesses to be examined by him in Sessions 
Oourt“Sce CRIM. Pro. Code (1898), s. 364, 

14 A. 242. 

“Examination of — See CRIM. PRO. CODE 
(1898), S.342, L.B.R. (1872—1892), 320. 

— Examination of accused before a Magis- ■, 
trate — Admissibility in Court of Sessions See 
CRIM. Pro. Code (1898), s. .364, 6 M.H.C. ! 
Ap. 4. 

“Legality of trying accused twice on same 
facts— Sec CRIM. PRO. CODE (1898). s. 403, 3 
L.B.R. 253 = 5 Cr.L.J. 412. 1 

See Crim. Pro. Code (1898), ss. 439, 464, 
466, A.W.N., 1900, 47. 

Sec CRIM. Pro. Code (1898). ss. 464, 466. 

2 Weir 681. 

See Crim. Pro. Code (1898), ss. 464 , 466, 
470, 2 Weir 580. 

See Crim, Pro. Code (1398), s. 470, 2 Weir 
583. 

—Crime committed while suffering from 
porary insanity — See CRIM. PRO. Code (1898), 
S3. 470, 471 (1 and 2), 2 Weir 582. 

— Omission to call upon the accused to enter 
upon his defence, whether cured by s. 537, 
Cr.P.C.“See CbiM. PRO. CODE (1898), s. 
537, 23 C. 262. 

See Deaf and Dumb person, 27 C. 868 
= 4 0.W.N. 421. 

“Defended by Counsel making defamatory 
Statements about a witness — See DEFAMA- 
TION, 16 M. 414 = 1 Weir 688. 

— Effect of omission to prepare charge on 
acquittal— See DISCHARGE OF ACCUSED, 

8 A. 129, ' 12 M. 85. 


Accused person — concluded. 

— Statements bv — See EVIDENCE, 2 N.W.P. 
336. 

— Deposition of — .\dmissibility in evidence 
against him in subsequent proceedings, condition 

of — See Evidence, ii C. 580. 

— Record in the presence of the — See EVI- 
DENCE— DYING DECLARATION, 8 C. 211 = 
10 C.L.R. 11. 

See F.ALSE CHARGE, 6 C. 496. 

— Judge’s notes of evidence and proceedings — 
Right of accused- See High COURT , J URiSDic- 
TION OF, 1 M.H.C. 138. 

See Insanity, 2 C. 356. 

j See IRREGULARITY, 16 C.P.L.R. 9. 

i — Under 12 years — Duty of Magistrate — See 
j Penal Code,'s. 83 , 27 C. 133. 

i — Lengthy examination of, before prosecution 
evidence is over — Legality — See PENAL CODE, 
s. 307. 1 P.W.R. 1910 Cr. 

See REMAND, 11 M. 98 = 2 Weir 142. 

— Accused’s right to be restored to property on 
acquittal.— Se« RESTORATION OF PROPERTY, 
27 A. 415 = A. W.N. 1905, 19 = 2 A.L. J. 64 = 2 Cr. 
L.J. 24. 

See SECURITY FOR GOOD BEHAVIOUR, 27 
C. 656. 

— Whether person required to furnish security 

is— S ecurity to keep the peace, 9 
A. 452. 

— Good-character of the accused — Mitigation 
of punishment— SENTENCE, 16 C. 310. 

— See Sessions Judge, jurisdiction of, 
1 M.H.C. 4. 

—Sec WITNESS, 2 N.W.P. 49, 5 C. 614 = 
6 C.L.R. 364, 6 C. 714. 

— Failure by accused to call material wit- 
I nesses if unfavourable to accused — See WlT- 
I NESS, 8 G. 121. 

See WITNESS— Cross-Examination, 20 
0. 469. 

Acknowledgment of debt. 

See ACT I OF 1879, Sch. I, Art. 1, 10 C.P.L.R. 
17 Cr. 

Acquiescence. 

— Acquiescence of accused ioill not cure ir- 
regularity. — ^Mere acquiescence on the part of 
the accused in an irregularity committed by the 
Court will not cure the defect. If criminal 
proceedings are substantially, bad, they are not 
cured by any waiver or consent of the accused. 
15 C.P.L.R. 66. 

— Substantially defective criminal proceedings 
cannot be cured by accused's waiver — See AC- 
CUSED PERSON, 2 C. 23, 6 C. 96, 12 C.W.N. 
i 140. 
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Acquittal. 

See 1. api’eal— Appeals from ac- 
quittal. 

2. Autrefois acquit. 

3. Complaint. 

4. Grim. Pro. Code (1898). s. 403 

5. Revision. 

{l)~~DiscJiar(ie, ii'hethcr amounts to acquittal 
—Grim. Pro. Code (isci). s. 250 — a dis- 
charge under s. 250, Cr. P.C.. 1861. does not 
amount to an acquittal. 4 N.W.P. 23. 

(2)— UVfcn acquittal debars a fresh trial— 

‘'oO, ;?.5o.— Under 
s. 2o0, Grim. Pro. Code, 1861. the mere dis- 
charge of a person accused of an offence, after 
ms examination by the Magistrate, but before 

of the charge, would not en- 
able the accused to plead any previous acquittal 
If fresh proceedings be taken against him for 
the same crime on other evidence before the 
same authority. In order to plead autrefois 
acquit successfully, the accused must have been 
once before formally put on his trial after the 
charge had been legally drawn up, and formally 
^quitted under s. 255. Grim. Pro. Code. 1 
w.K. Lr. Letters. 10. 

Z US9S), ss. 259, 403 . — 

The order of discharge under s. 259 is not an 
acquittal under s. 403 and has not the effect of 
an acquittal. 28 M. 310 = 2 Weir 32S-A = 2Cr 

Mj 4. / 58 » 

io's subsequent 

ti ml Acquittal on previous charge if Oars sub- 
friaf/or different offence— Prisons Act, 

with thZ person charged 

with the offence of criminal trespass in having 

prisoner in a hava- 
/af against the orders of the officer guarding it 
was acquitted that a subseque'nt tr af for 

(5)— Cr. P C. {1893), s. 403.— The acquittal 

ri no to commit ^tcoity 

tnro^u 5° subsequent trial on the same facts 

Kpasssss 

agjinst the accused for enticing away h™ wife 
When the case came on forhearina Z ^ ^ 

that the brother had no%n“h "a^ife a^^ 
the Magistrate acquitted the accused ^ Th«» 
/h filed a complaint ^naTly 

Sel'ria^'t.f acquittal was no bar to 

pi 35i” 2 1 J 

Cas. 219. (9 A. 134, F.B., R.) 

o/^lc«edhq,3 

only some of the persons eC^'^{rhI?fng 


Acquittal — continued. 

committed an offence were sent uiJ for trial and 
acquitted, and an application to issue process 
against the other i)ersons charged was refused 
by the Magistmte. on the ground that the case 
against them was false, /ic/d that, until this 
decision was sot aside, no order for the prosecu- 
Uon of those persons could be made. 7 C.W. 
N • 7 11 # 

(8) — Principles which should guide an 
appellate Court hearing an appeal against an 
acquittal indicated. L.B.R. (1893 — 1900), 42. 

(9) — Pei;isiou by High Court of ordei‘ of 
acquittal.— T \\q High Court will not interfere, 
in revision, with an order of acquittal. 8 C. 895. 

190i)^\^'l^i : U.B.R. (1897— 

■ Chief Court will generally not 

interfere with an acquittal, simply because the 
accused s witnesses were unworthy of credit, but, 
H It nnds that the Court below erred on a i)oint 
ot law. It will revise such order 10 P.R. 1900 
Cr* 

^^})~f*awer of High Court to revise order of 
T, appeal by Local Government — Crtm. 

Iro. Code {1882), ss. 417, 43.9.— The High 
Court ordinarily does not interfere with an order 
of acquittal in the exercise of its rcvisional juris- 
diction. b^ause an appeal canalw.vvsbe made bv 
the Local Government under s. 4 17 of the Code. 
L.B.R. {1893—1900), 126. (15 B, .349, F.) 

^^7—Cr.P.C\ 

{1S.)8), ss. 438, 439.— Whore no appeal has been 
preferred by the Government, it is vota' rarely 
correct ^terfere, on revision, with an ac- 
quittal. 13 P.W.R. 1907 Cr.=5 Cr.L.J. 438. 

(1%)— Order of acquittal based on incorrect 
view of laiv— Revision.— Whon an acquittal 
proceeds on a mistaken view of the law the- 
High Court can interfere in revision. The 
complainant agreed to receive money which the 
accused, charged with criminal misappropria- 
tion. promised to pay in threo days. The 

acquitted the accused. 

I Held, that the acquittal was illegal. 6 A.L.J. 

{IA)—High Court— Revision— Acquittal — 

Pmeftee ai^ procedure— Cr.P.C. {1898), s, 439. 

Although the High Court does not ordinarily 
interfere with orders of acquittal in revision, 
yet, It cannot be expected that it would hesi- 
tate to do so. where the acquittal is based, not 
upon an appreciation of doubtful evidence, but 

appearing on the 
tn "^'^'Otopen to the Courts. 

discretion of public bodies. 

S^r!L.j“l74 138 = 

remedy wnjwoijer 
acg«i//afa.— The last clause of s. 439, Crim_ 

the ' contains nothing to prevent 

from remedying improper 

und« tMV“*^® of their jurisd^ctmn 

undwthis section. For instance, they may 

^ retrial.^ SX- 
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Acquittal — continued. 

(16) — Acquittal on appeal to Sesaiona Court — 

and ordei'/or retrial — Projycr tribunal 
forre-tryingthecasc — Cr. i*.C. {IfiS'-i), s. 4:i9 . — 
With reference to a person convicted bv a • 
Magistntte, but acquitted by the Court of Ses- 
sions in appeal, such order of acquittal being 
reversed by the High Court under s. 439, the 
order of the High Court must be one directing 
the re-trial of the proceedings wherein the final 
order has been found to be bad, and the Ses- 
sions Court of appeal is the proper tribunal for 
the re-trial of the appeal, or such other Court j 
of equal jurisdiction as the High Court might 
entrust with the trial of the appeal. 9 A. 134. | 

F.B. 

(17) — Potoer of Sessions Judge to set aside an 
order of acquittal — Cr.P.C. {1898), s, 48T . — 
Where an accused person is acquitted without 
any charge being framed or any witnesses being 
produced for the defence, the Sessions Judge is 
not competent to sot aside the order of acquit- 
tal. 1 A.L.J. 415. 

(18) — Power of Dislj'ict Magistrate to set aside 
acquittal. — The power of setting aside an order 
of acquittal is not conferred on District 
Magistrates by the Upper Burma Criminal 
Justice Regulation. U.fi.R. (1892-1896), Yol. I, 
H* 

(19) — Magistrate to explain circmnslances 
un^r which confessing prisoner was acquitted . — 
Where a confessing prisoner was acquitted, the 
officer acquitting him should be called upon to 
explain under what circumstances ho acquitted 
the prisoner for the information of the Court. 

1 W.R.Gf. Letters, 2. 

(20) — Grounds of commitment to be reported 
to High Court incases of acquittals by Jury , — 
Case where Sessions Judges and Judicial 
Commissioners were directed to enter, in the 
column of “ Remarks ” of Sessions statement 
No. 3, whether, in cases of acquittal by a Jury, 
the verdicts have their approval, and, if they 
have, or whore the trial has been “ with 
Assessors, ’ ’ whether t he committing officers had 
good grounds for making the commitment, a 
special report of the circumstances being made 
in any case which appears to call for particular 
notice. 11 W.R-Cr. Cir. 1. 

(21) — Acquittal of one of a number of accused 
the rest of whom have not appealed — Procedure. 
— If an appellate Court acquits an accused 
person on a question of fact on grounds common 
to the appellant and other accused persons who 
have not appealed, the Chief Court should 
acquit the latter on its revision side. 6 P.R. 
1867 Cr. ; 71 P.R. 1866 Cr. 

(22) — Of an accused perso^t, on the grotind of 
insanity, procedure in case of. — The finding of 
a (jourt should state specially whether the 
accused committed the act charged or not, if 
he be acquitted on the ground that, at the time 
at which he was charged to have committed the 
ofTenco, he was, by reason of unsoundness of 
mind, incapable of knowing the nature of the 
act charged, or that he was doing what was 
wrong or contrary to law. 1 W.R.Cr. Cir. 9. 


! Acquittal — continued. 

' (22-^)— Cr./-* C. (1898), s. 49~> —Officer aj)- 

pointed to conduct prosecution — Withdrawal of 
case by Police Inspector not specifically permitted 
\ toconduct the prosecution — Acquittal of accused 
— Illegality , — Criminal Courts have no jurisdic- 
tion to acquit accused persons, on a motion for 

■ witl\dfawal of the case by a Police Inspector, 

■ who is not- specifically permitted to conduct the 
, prosecuticn under s. 495, Grim. Pro. Code. 4 
^ Ind. Cas. 132. 

See ABETMENT, 71 P.R. 18C6 Cr. 

See BOM. ACT III OF 1888, ss. 308, 309, 342, 
4 Bom. L.R. 575. 

— .\cquittal without appeal — -SVe APPE.\L, 5 
P.R. 1869 Cr. 

See APPEAL— Appeal from acquitt.vl, 
29 P.R. 1885 Cr., 10 P.R. 1897 Cr., 11 P.R. 
1903 Cr. 

See COMPLAINT, 7 M. 356 = 2 Weir 309. 

See Compounding offence, L.B.R. 
(1893-1900), 240. 

— On an erroneous view of the law — Inter- 
ference by High Court at the instance of a private 
prosecutor.— .bVe CRIM. Pro. CODE (1898), 
s. 258, 11 C.L.J. 113. 

Sec Crim. Pro. Code (1898), ss. 287, 289, 
342, 1 O. C. 85. 

— Acquitting prisoner, referring case to High 
Court and resuming trial, validity of. — See 
Crim. Pro. Code (1898), s. 403, 2 C.P.L.R. 
66. 

Sec Crim. Pro. Code (1898). s. 423, 26 M. 
478 = 2 Weir 483=13 M.L.J. 263. 

— Appeal not preferred by Government from — 
Revision— CRIM. PRO. CODE (1898), 
ss. 435, 438. 439, 24 A. 346. 

— Revision against — See CRIM. PRO. CODE 
(1898), s. 438, 25 A. 128 = A.W.N. 1902, 
200 . 

— Interference with an order of — Revisional 
powers of High Court — Sec CRIM. Pro. Code 
( 1898), s. 439, L.B.R. (1893-1900), 41. 

— High Court’s powers of revision — Sec CRIM. 
Pro. Code (1898), s. 439, 27 A. 359 = A.W.N. 
1904, 278. 

— Of accused, when illegal — See CRIM. PRO. 
CODE (1898), s. 495, 4 Ind. Cas. 132. 

See Crim. Pro. Code (1898), ss. 535, 
259, A.W.N., 1881, 142. 

— Accused’s failure to exercise rightof appeal 
— High Court’s power to acquit — See CRIM. 
PRO. CODE (1898), s. 550, 14 P.W.R. 1909 
Cr. 

— Effect on acquittal of omission to prepare 
charge . — See DISCHARGE OF ACCUSED, 3 A. 
129. 

See Discharge op accused, 5 M.H.C. 
Ap. 2, 3 P.R. 1874 Cr. 
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Acquittal — concluded . 

— Acquittal by District Magistrate. — See 

Magistrate, Jurisdiction of— Commit- 
ment TO Sessions Court, 2 N.W.P. 132. 

See Murder, 2 Ind. Cas. 622 = 8 P-W.R, 
1009 Cr. 

See PR.ACTICE AND PROCEDURE, U.B.R. 
(1897-1901), Vol.I, 91. 

— Accused’s right to be restored to property 
on — See RESTOR.ATION OF PROPERTY. 27 A 
415 = A.W.N. 1905. 19 = 2 A.L.J. 64 = 2 Cr. 
L.J. 24. 

— When retrial ordered in case of — See 
Retrial, 6 C.P.L.R. 15 Or. 

See Revision. 9 A. 134, F.B. 


j L — Imperial Acts — continued. 

Act X of 1841 (Indian Registration of Ships) 

— concluded. 

j • as they require the measurement being taken 
I from the top of a temporary addition to the- 
I upper strake. An additional structure of a tem- 
, porary character to the bulwarks, to be remov- 
1 ed at the end of the voyage, does not come 
' within the meaning of “"strake,” which is a 
‘ structural portion of the vessel, defined as a 
I “continuous line of planking or plates on a 
; vessel’s side reaching from stem to stern.” i¥ 

B. 170. 

Act XI of 1841 (Military Courts of Requests). 

[Rep., act viii of 1887.] 


—On a charge under s. 211, I.P.C.— Subse- 
quent sanction for perjury by the same Magis- 
trate uuder s. 193, I.P.C. — See S.ANCTION TO 
prosecute. 1 A.L.J. 388. 

See Sessions Judge. Jurisdiction of 
4 L.B.R. 49 = 6 Cr.L.J. 287. 

Acts. 

1. Imperial Acts. 

2. Bengal Acts. 

3. Bombay ACTS. 

4. Burma acts. 

5. Central Provinces Acts. 

6. Madras Acts. 

7. Punjab acts. 

8. United Provinces acts. 

/mper/a/ Acts. 

Act II of 1839 (Fines by Magistrates). 

[Rep., Act xvii of 1862.] 

See Act XXVI of 1850, s. 7. Rat. Un. Cr. C. 
o8« 


See Judicial officers, liability of, 3 
B.H.C. App. 1. 

ActY of 1840 (Oaths). 

[Rep,, Act X of 1873]. 


— “Ort/h,” meaning of. — “Oath” means a 
solemn affirmation under Act V of 1840 taken 
instead of an oath. 1 W.R.Cr. Letters 13 


Act X of 1841 (Indian Registration of Ships) 

[REP. IN PART. Act XVI OF 1874 : Rep 
PART AND AMENDED, ACT XI OF 1850 

Act vn OF 1891. Amended, act V of issq 

s. 88. Declared in force throuqhoui 

British India, except as regards thi 

Scheduled Districts, act xv of 1874 
s* 33 • 


to open vessels 

Sfrafre ”-~Afean«i(7 of the term—Hule 

^ ^ Departvii 

^ VI there is no express provisi 

appli^ble to temporary additions to open v. 

Mis either m the In^an Acts XIX of 1838 

Merchant Shipping Act 
measurement issued in 18 
by the Marme Department are ultra vires so 1 


(1) — Ss. 2 aiuil7, — MilitargCoiirtof Requests, 
jurisdiction of . — Act XI of 1941 does not^confer 
jurisdiction on a Military Court of Requests 
to entertain a suit against the Cantonment 
Magistrate as representing the Government. 
It only provides for the trial of suits brought 
against persons subject to the Articles of War 
and against settlers, camp followers, and other 
persons, who may reside and carry on business 
in a Military bazaar, and who aVe subject to 
certain Military regulations. In this sense, 
the Government cannot be said to reside and 
to carry on business in the Cantonment. 1 
N.W.P. 253. 

(2) S. 17 — See No. 1, supy-a. 

Act XXIX of 1845 (Joint Zilla and Sessions- 

Judges). 

[REP., Act X of 1872]. 


—S. 5— Appointment of Joint Judge.— The 
consent of the Governor-General in Coun- 
cil required by Act XXIX of 1845 for the 
appointment of a Joint Judge must be a pre- 
vwus consent. The subsequent ratification of 
the appointment by the Governor-General in 
would not validate all interveuing 
judicial acts of the Joint Judge appointed bv 
the Local Gos’emment, 1 B.H.C. 107. [R., 9 B- 
288, 10 B. 263. 6Bom. L.R. 131]. 


Act J 01 i.o 4 d (Legal PractitioneFs). 

[Rep. in part. Act xvi of 1874 ; Act 
XII of 1876. Rep. IN PART, and amended, 
act XII OF 1891. Amended, Act XX op 1863, 
S. 4 . Rep. locally, act XX of 1865 : ACT 
IX op 1884, s. 9. Declared in force? 
throughout the Presidencies of 
Madras and Bombay, except as regards 
THE Scheduled Districts, act XV of 

1874, SS. 4 and 6]. 






Act XX of 1847 (Indian Copyright). 

[Rep. in part. Acts XVH op 1862 • XTV 

1874 :xh S 

1874 , XU OF 1876 ANI) I OF 1879 Drot-ar- 

'^^OUQHOUT BRlilSH INDIA, 

the Scheduled 
Districts, Act XV of 1874, s. 3 }. 
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I , — imperial Acts — continued. 

Act XX of 1847 (Indiau Copyright) — concld. 

See ACT XXV OF 1867. 

See ST. 5 AND 6 Vic. C. 45. 

(1) — Ss. 3 and 6 — Expunging entry from the 1 
catalogue of books kept in Bombay — Jurisdictioti • 
of High Court of Calcutta . — By s. 6 of the Act. 
the only Court having jurisdiction to deal with 
the Register of copyright for the purpose of 
varying or expunging an entry was the Supreme 
Court in Calcutta. It had, therefore, jurisdic- 
tion over the Book of Registry wherever it hap- 
pened to be kept. By s. 9 of St. 24 and 25 Vic. 
Cap. 104, the High Court of Calcutta took over 
all the powers of the Supreme ('ourt, including 
the powers exercised absolutely in respect of any , 
copyright register. Held that the Calcutta High 
Court, therefore, has jurisdiction to order the 
expunging of an entry in the catalogue of books 
kept in Bombay under s. 18 of Act XXV of 1867. 
9G.W.N. S91 = 1C.L.J.278. 

(2) — S. 6 — See No. 1, supra. 

Act 1 of 1849 (Offences in Foreign States). 

[REP., ACT XI OF 1872J . 

(1) — Arrest in British territory by H.H. the 
Nizam's authoi'ities . — H. H. the Nizam’s 
authorities have no power to make an arrest 
in Briti.sh territory. Unless it is clearly alleged 
by the complainant that the accused had been 
resident in British India for six months before 
the offence was committed, the accused should 
not be imprisoned. In any case, he should 
not be detained in custody without the orders 
of Government obtained under Act I of 1849. 
Rat. Un. Cr. G. 35. 

(2) — Ss. 2, 3 and 9— Jurisdiction over offen- 
ces committed in foreign territory . — NVhen the 
accused, who has been living in a foreign terri- 
tory for six months, is apprehended in foreign 
territory and delivered to a British Magistrate, 
held, that the ftlagistrate was competent to hold 
the preliminary' enquiry, but, before trial, he 
should report the case to the Deputy Commis- 
sioner of the Division and obey his orders. 19 
P.R. 1868 Gf. 

(8) — S. 3 — See No. 2, supra. 

(4) — S. 9 — Breach of Mist committed in Goa 
tried by Sessions Judge of Mangalore, but no 
order being recorded — New trial . — Where a 
tindal of a small vessel had been convicted of 
criminal breach of trust, which appeared to 
have been committed in Goa, but no order was 
recorded by the Sessions Judge of Tdangalorc 
who tried the case under s. 9 of Act I of 1849, 
it was held that there ought to be a new trial. 

5 H.H.C. App. 13. 

(5) — 3. 9 — See No 2, sujn a. 

. Act XYIII of 1880 (Judicial Offleera’ Protec- 
tion). 

[Declared in force — throughout 
British India, except as regards the 
Scheduled Districts, act XV of 1874, s.S; 
IN the Santhal parganas, Reg. hi of 
1872, S. 3 AS amended BY REG. ID OF 1886; 


I. — imperial continued. 

Act XVIII of 1850 (Judicial Officers’ Protec- 
tion) — continued. 

IN THE ABAKAN HILL DISTRICT. REG. IX OF 
1874, S. 3 ; IN UPPER BURMA GENERALLY 
(EXCEPT THE SHAN STATES). ACT XX OF 
1836, S. 6 ; IN BRITISH BALUCHISTAN. REG. I 
OF 1890, S. 3 ; IN THE ANGUL DISTRICT, 
Reg. I OF 1894. S. 3; IN CHIN HILLS AS RE- 
G.\RDS HILL-TRIBES, REG. V OF 1896, S. 3.] 

See Judicial Officers, liability of. 

(1) —Liability of judicial officers — '^Jurisdic- 
tion," scope of. — Act XV'III of 1850 not only 
protects a judicial officer from suits for acts 
done or ordered to be done by him in the dis- 
charge of judicial duties within the limits of his- 
jurisdictioD, although the act is done maliciou.s- 
ly, with gross and culpable irregularity and 
without believing, in good faith, that he had 
jurisdiction to do the act complained of, but 
also protects him from suits for acts done or 
ordered to be done in the discharge of judicial 
duties, without the limits of his jurisdiction, 
provided that he, at the time of doing the act 
or ordering it to be done, believed himself, in 
good faith, to have jurisdiction to do or order 
the act complained of. 

(2) — The term “jurisdiction” means authority 
or power to act in a matter, and not authority 
or power to do an act in a particular manner. 
In the matter of warrants, the protection 
afforded by the section is not against suits for 
executing lawful warrants or orders, but 
against suits for executing warrants or orders, 
not lawful, provided that such warrants or 
orders have been issued by a judicial officer in 
a matter within his jurisdiction, and not 
merely in a matter in which such judicial 
officer has authority or power to issue the parti- 
cular warrant. The term “ jurisdiction” should 
not be construed as meaning authority or power 
to issue the warrant in a particular matter and 
in the particular manner in which it is issued. 
12 A. 118. [Diss., 10 M.L.J. 2.32.] 

(3) — Judicial Officers — Person bona fide be- 
lieved to be dangerously insane — Bona fide deten- 
tion by public servant — Liability. — The Act is 
for tho protection of judicial officers, acting 
judicially, and officers acting under their orders, 
and never for the protection of the Police or a 
Magistrate in the exercise of Police duties. 
There is no law which authorises the Police or 
a Magistrate in the exercise of Police duties, or 
an officer in command of a cantonment, in 
consequence of a bona fide belief that a person 
is dangerous by reason of actual lunacy to put 
him into confinement, in order that he may be- 
visited and examined by medical officers, and 
to keep him in confinement, until such. officers 
can feel themselves justified in reporting whether 
the person is a dangerous lunatic or not ; a 
fortiori, this cannot be done in the case of a 
bona fide belief of danger from impending 
lunacy ; so that such officer would not be pro- 
tected from liability in respect of such acts. ^ 
G. 341 = 13 C.L.R. 185 =« I. A. 182 (P.C.) 
and J. No. 69. (S.C. 19 Oudh, reversed). 
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— Imperial Acts — continued. 

Act XYIH of 1850 (Judicial Officers' Protec- 
tion) — continiu’d. 

{i)--Poncn !<coi)e of The protection 
afforded to judicial officers rests on puhlic policy. 
And though thereby a malicious Judge or 
:Magistrate may be given a protection designed 
not for him, hut for the public interest. it7loes 
not follow that he can exercise his malice with 
impunity. His conduct can be investigated 
elsewhere and due punishment awarded 7 
Bom. L.R. 951. 

(5)— Local nuisance— Jurisdiction of Magis- 
trate. A Magistrate is not warranted in con- 
victing and imprisoning a person for disobeying 
an order, the legality of which was then pro- 
perly under the considenition of an appellate 
Court. 2 B.H.C. Cr. 384. 

(fd— Bona fide discharge of dul,/ by Jtulicial 

Ojjicers Lxabxlitii of Sccvctarii of State. A 

Magistrate, acting bona fide, is not liable 
for anything done by him in the exercise of his 
duty, however wrong the act may be. The 
Legislature, by Act XVIII of 18.50. while freeing 
the agent, the person who actually commits the 
tort complained of, and who would be the per- 
•son primarily responsible, from all responsibi- 
lity, could not have intended to leave the 

principal liable. 9 C, W N. 495 = 1 C.L.J. 355, 

i'i)— Suit for damages against Magistrate for 
false miprisonment . — Where an action in tres- 
pass for damages was broaght against a Magis- 
trate who had ordered the imprisonment of the 
plaintiff under Reg. I of 1874. while the plain- 

tiff vvas not a domestic servant falling under the 

scope of the Regulation, while there was no 
crime imputed to him and while he had entered 
a defence of not guilty, held that the Magistrate 
had not actwl m good faith believing himself to 
h«ave jurisdiction, but carele-ssly, precipitately 

caution, and that Act XVIII of 
^50 did not protect him from liability. 3 B 

(^) -Liability of Magistrate -Order under 

protect a Magistrate 
^ho has not acted with due care and atten- 
tion. The mere absence of mala fides is no 
defence A Magistrate cannot be said to have 
in good faith believed himself to have juris- 
diction to do or order the act complained of 
unless he. m arriving at that belief, acted rea- 
R a? carefully. 4 B.L. 

*63^ ^ ^ ^ ® ^ «9 = 16 


(9) -A Magistrate would not be personally 

him under a miscom 
«truction or misinterpretation of the law if his 

proc^ings were m other respects regular and 

if the misconstruction or misreDresentJifi,J« 

were one which might have been pnt u^n Jhe 

Jaw by a reasonable man, acting with ° 

care and attention. But a iurist^te f 

protected by saying he misconstrued the ^ Hw 


/. Imperial Acts — continued. 

Act XVIII of 1850 (Judicial Officers’ Protec- 
tion) — continued. 

unless his proceedings have been in other re- 
spects regular, and the view of the law taken by 
him is such as a reasonable and careful man 
might take. 4 B.L.R.A.C. 37 = 13 W.R. 13. 
{Lxpl., 15 W.R. 298 ; TV., 16 W.R. 6.3.] 

(10)— When a Magistrate violates the plain 
language of the law and the very first princi- 
pies of judicial inquiry, his proceedings presum- 
ably are characterized bv want of care 4 B 

= 7 B.L.R. 449 = 16 

W , 03* 

6^?. 2V>— Liability 
0/ Magistrate. — In a suit for damages against a 
Magistrate who had ordered the search of the 
plaintiff's house and detained the plaintiff 
(woman) till she furnished bail, without any 
proof of the commission of any offence by her 
held that neither Act XVIII of 1850 nor ss. 68 
212 of the Cr. P.C. (18G1), protected the Magis- 
trate who had failed to act reasonably, carefully 
and circumspectly in taking the step complained 
of in the discharge of his duty as a Magistrate, 
since such conduct was inconsistent with good 

JaA f”' W.R.^3, 

12 A. 115, 6 Bern. L.R. 181] . 


. (12)--J/rtj/is;ra/<j acting bona fide icithout 

Where a Magistrate acts without 

jurisdiction in the iojui belief that he has 

protected bv Act XVIII of 
1850, and no suit will lie. 10 M.L.J. 232. 

\ [T- to bring com- 

plainant to hear judgment. —The act of Luing 

a warrant for the arrest of the complainant to 

Wr an order, which directed him to pay 

Wi^^n^th is not an act 

w th n\^® jurisdiction” of the Magistrate 

"'ord. as used in 

Act XVIII of 1850. 10 M.L.J. 23^ 

o^ccr )nnA-inj 7 bona fide 

officer in a cantonment is vested within the 

powers whLh 

and anv district 

in fha f mistake committed bv him 

keeps within 

and bva he may, in cerhiin c-ises 

procedure, be held criminaUy 

er^ inf.r.' ■^.'^°“*-rary system would produce ‘ 
iartv of SI a»owing “ever^ losing 

to bHn? sin om there must be one in every suit, 
Jud^e m K’ against the Judge, and the 
oth« Jmiff unsuccessful, suing the 

(1872— 1892)^^!'°°““''®^ against him. 
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I. — Imperial Acts — continued. 

Act XVIII of 1850 (Judicial Officers* Protec- 
tion) — co}icUided. ^ 

(16) — Delay in trial of prisoners — Civil action 
for damages — S. CHm. Pro. Code {1861 ). — i 

A Deputy Magistrate, who, without reasonable 
cause, delays proceeding with the trial of 
persons whom he keeps in jail, is liable, 
notwithstanding the above Act, to an action 
in damages if the prisoners are eventually ac- 
quitted. By s. 22, Crim. Pro. Code (1861), a 
Magistrate may, by a written order, from time 
to time, adjourn an enquiry for a period not 
exceeding 15 days. 11 W.R. Cr. 19. 

See ACT XI OF 1878, s. 25, 8 C.L.J. 75. 

See Bail, 2 M.H C. 396. 

See CRIM. Pro. Code (1898), ss. 96, 105, 
165, 13C.W.N.458 = 9C.L.J. 298 = 36 0. 433 = 

5 M.L.T. 367. 

Act XXI of 1850 (Caste Disabilities Removal). 

[Declared in force— throughout 
British India, except as regards the 
Scheduled Districts, act XV of 1874, 

S. 3 ; in the SANTHAL PARG.\NAS. REG. 
ni of 1872, S. 3, AS amended BY REG. HI 
op 1886; IN THE ABAKAN HiLL DISTRICT 
(WITH MODIFICATIONS), REG. IX OF 1874, 

S. 3.] 

(1) — Exclusion from caste. — Exclusion from 
caste is, after the passing of Act XXI of 1850, 
not a ground for exclusion from inheritance. 

2 N.W.P. 446. 

(2) — S.t. 49 and 90 — Intoxicating drug — “Posf . ” 
— “ Post ’* or the poppy head in which opium 
has been allowed to ripen, and which is expre.ssly 
grown for the purpose of mixing with water to 
drink, is an “intoxicating drug.” 9 P.R. 
1870 Or. 

(8) — S. 90 — See No. 2, supra. 

Act XXYl of 1850 (Improvements in Towns). 

[REP. IN PART, ACT XIV OF 1870. REP. 
(IN N. W. PROVINCES), ACT VI OF 1868, 
8. 5 ; (IN PUNJ.^B), ACT IV OF 1873 ; (IN BOM- 
BAY), BOM. ACT VI OF 1873 ; (IN BENGAL 
AND ASSAM). BEN. ACT V OF 1876 ; (IN SIND), 
Bom. .ACT I OF.1879 ; (locally in MADRAS), 
Mad. ACT X OF 1865.] 

(1) — Municipal Commissioner, if public ser- 
vant,. — A Municipal Commissioner, appointed 
under' the above Act, is a public servant 
within the meaning of Reg. II of 1827, s. 43. 

4 B.H.C. A.C.J. 93. [Appr., 1 B. 628 ; Dist., 
14 B. 286.] 

(2) — Municipal Chairman, if a public 

servant — Penal Code, s. 174 . — The Chairman 
of the Municipal Commission, appointed under 
Act XXVI of 1650, although a public servant, 
is not legally competent as such to issue an 
order for attendance before him. Hence, dis- 
obedience to such an order is not an ofience 
within 8. 174, I.P.O. 6 B.H.C. Cr. 33. [R., 

Bat. Un. Or.C. 488.] 


y . — Imperial Acts — continued. 

Act XXYI of 1850 (Improvements in Towns). 
— contimted. 

(3) — Finebypound-'keeperivhethcr bars trial 
under this Act. — A fine levied by a pound- 
keeper is not a punishment imposed on convic- 
tion for an offence, and it is an error to hold 
that a person cannot be tried for an offence 

I under the above Act, because he has paid a fine 
i under s. 6 of Act III of 1857. 7 B H C 

! Cr. 55. 

(4) — Order forbidding nuisance — Power of 
> Magistrate . — Magistmte, as the President of 

a Municipal Committee, has no power to issue 
an order forbidding as a nuisance, an act not, 
included in the rules passed under Act XXVI 
of 1650. 1 Agra 34. Cr. 

(5) — jS. 7 — Prospective fine. — Where the 
accused, being convicted of disobedience to the 
order of the Municipal Commissioner, was 
ordered to pay a tine of Rs. 20. and was allowed 
8 days within which to comply with the order, 
but failing to do so, a fine of Rs. 2 was imposed 
upon him for each day during which such 
disobedience should be wilfully continued, held 
that the latter portion of the order was not 
legal. 5 B.H.C. Cr. 103. 

(6) — Cr. P.C., Act XXV of 1861, s. 61— 
Conviction under Act XXVI of ISoO — Act II of 
1839 — Fines. — The provision in s. Cl, Cr.P.C., 
1861, for imprisonment in default of fine is not 
applicable to a penalty imposed under the Rules 
framed under s. 7 of Act XXVI of 1850. since 
such fines are to be levied under Act II of 1839. 

1 It is illegal to pass a sentence of imprisonment 
until a warrant for distress and sale has been 
returned unsatisfied. Rat. Un. Cr. C. 58 = Cr 
Rg. 7-12-1871. 

(7) — S. 7, cl. 5 — Rules passed by Town Com- 
missioners — Jurisdiction of Sub-Magistrates . — 
A Subordinate Magistrate has no jurisdiction 
to impo.se a fine for breach of a rule passed by 
Town Commissioners under cl. 5 of s. 7 of 
Act XXVI of 1850. 3 B.H.C. Cr. 36. 

(8) — By virtue of the last para of the sche- 
dule, headed “Offences against other Jaws’, 
added to the Code of CrimiD.al Procedure by 
Act VIII of 1869, a Subordinate Magistrate, 
second class, can take cognizance of the offence 
of a breach of the Municipal rules promulgated 
under the above Act. 8 B.H.C. Cr. 12. [Aam’. 

8 B.H.C. Cr. 39. F.B.] 

(9) — The authority to try offenders against 
such Rules or Bye-laws is vested in the lilagis- 
trate of the country, and Subordinate as well 
as other Magistrates have jurisdiction to try 
such offonders. 8 B.H.C. Cr. 39. (8 B.H.C. 
Cr. 12, Appr.). 

( 10 ) — jSs. 7,10,12 — MunicipalComviissioners, 

if can assume jurisdiction. — Municipal Com- 
missioners, appointed under the above Act, 
have not, by that Act, conferred upon them, 
nor are they entitled to assume judicial powers 
with reference to the breach of Rules or Bye- 
law made by them under that Act. 8 B.H.C. 
Cp. 89. (5 B.H.C. Cr. 10, F.). [R., 8 B.H.C. 

A.C.J. 213.] 
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/. — Imperial /4c^s— continued. 

Act XXYJ of 1850 {Improvements in Towns), 

— concluded . 

(11) — Rule> empowering Municipal Managing 
Committee totrv offenders — vires— Rules 
made under the above .\ct, which purported to 
give the Managing Committee of such Munici- 
pal Commissioners power to try offenders against 
such Rule<. or to levy tines \ipon them are 

rircs and illegal. 3 B.H.G. Cr. 39. 

(12) — How far Rule ultra rii c.v — Rules of the 
I\Iunicipalities of Ba.lsad. Surat. Malcolmi)et 
and Ahmedabad referred to and commented on. 
How far a rule, partially ultra vires and 
partially in/rn vires, can be enforced as to the 
latter portion, considered. 8 B.H.G. Gr. 39. 

(13) — .S’. l(t — Poirev of Mnnnginff CouDuittcc 
of Municipal Comniissioiu’rs to fine for hreach of 
rules. — The ^fanaging Committee of the Muni- 
cipal Commission has no power to try and con- 
vict a person for breach of the rules made under 
the Act. S. 10 of .Act has provided for the 
recovery of fines bv Magistrates. 5 B.H.G. Cr. 
10. [F.’, 8 B.H.C.'39 Cr. ; R., 8 B.H.C. 213.1 

(14) — S. 10 — .S'cc No. 10, supra. 

(15) — S. 12 — .SVc No. \0, supra. 

See CONTEMPT OF COURT, 5 B.H.C. Cr. 
33. 

Act XXXIY of 1850 (State Prisoners). 

[Hep. in part, Act XII of isoi. De- 
clared IN force— THROUGHOUT BRITISH 
India, except as regards the Sche- 
duled Districts, Act XV of iS74. s. s : in 
Santhai. Parganas, Reg. IH of 1S72. 
H. 3. AS amended BY REG. 1H OF 1886; 
IN THE ARAKAN HILL DISTRICT. REG. IX 
OF 1374. S. 3; IN THE UPPER BURSIA GENE- 
RALLY (EXCEPT THE SHAN STATES) ACT 
XX OF 1866. S. 6; IN BRITISH BALUCHIS- 
TAN, Reg. 1 OF 1890, S. 3 ; IN THE ANGUL 
District, Reg. I of 1894, s. 3.} 

ifec Bengal Reg. Ill of 1818, 6 B.L.R 
392. 

Act YIl of 1853 (Jurisdiction of Magistrates). 

[Rep., act X OF 1872. J 

— .Turisdiction — British-born subject —Justice 
of the Peace —Imprisonment in default of pay- 
ment of fine— X Magistrate beingalso a Justice 
of the Peace has no jurisdiction totrj a British- 
born subject under the Penal Code. His 
jurisdiction in the trial of such subjects is 
governed and limited by 53 Geo. III., C. 155 
s; 105. and Act VII of 1853, neither of which 
gives him power to award imprisonment in 
default of payment of a fine. 6 B.H.C. Cr. 14. 

Act YII of 1854 (Fugitive Foreign Offenders). 

[Rep., Act XI of 1872.] 

(1)— The Act does not govern the procedure 
relating to the surrender of persons charged 
with the commission of “ heinous offeuci ” 
within Act VII of 1854 in Independent States 


/. — Imperial Acts — continued. 

Act YII of 1854 (Fugitive Foreign Offenders). 

— ctnichided. 

conterminous with the Punjab who took refuge 
in British territory. The rules of the Chief 
Commissioner of the Punjab framed in 185G 
and declared applicable to the States mentionod 
by the Judicial Commissioner’s circular applv 
to such words. 4 P.R. 1870 Cr. Ui., 21 P.R. 
1886 Cr.] 

(2) — N. ^3 — .4c/ XVIT of ISG’J — -\V((rrants— 
Repeal — Treaty withGnikirar — .-irrest of accused 
— S. 23 of .\ct VII of 1854 was not repealed by 
Act XVII of 1862. The section applies to cases 
of delivery of accused persou.s upon requisition 
by the Gaikwar of Baroda. and the British 
Government would not be justified in deliver- 
ing up such persons without holding a prelimi- 
nary inquiry into his guilt. A warrant, there- 
fore. issued under the section, directing an 
accused person to be produced before the British 
Resident at Baroda. should state whether such 
an inquiry has been held or is about to be held. 
But it may he presumed in the case of such a 
warrant that the intention was tliat the Resi- 
dent might institute such an inquiry as is 
required by the section. 8 B.H.C. Cr. 13. 

Act XYIX of 1854 (Post Offices). 

[REP.. ACT XIV OF 1366.] 

(l)--.S. 6o ( = s. of the Post Office .id VI of 
j ISOS) Jurisdiction of Magistrate. — convic- 
' tion and sentence recorded bv a Magistrate. F. 

I P.. under s. 50 of the Post Office Act. .XVIT of 
1854 (corresponding with s. 48 of the Act of 
1866) were held to be illegal ; as the Magistrate 
, had no jurisdiction finally to di.spose of the case, 

' hut was bound to have 'committed it for trial 
before the Court of Session. 3 B.H.C. Cr. 8. 

(*•2) Separate sentences for offences arising 
out cf the same transaction. — SVhere a person 
had been previously committed and sentenced 
on a charge of fraudulently secreting a letter 
under s. .50 of the above Act, his subsequent 
; conviction upon the charge of having fraudu- 
lently m.ade away with the same letter upon 
the same occasion was held to be invalid- 2 

I Weir 454 = 1 M H.C 83. 

1 

j Act XYllI of 1854 (Railways). 

[Rep., act IV OF 1879.] 

(1) Riiliyay passenger travelling in higher 
class —Act XVII of 1854 {Railways)— Penal Code, 
j railway passenger travelling in a class 

: higher than that for which he had paid his 
j fare is not liable to be convicted of cheating 
I under s. 417, I.P.C. 1 B.H.C. 140. 

I ^2. ticket — Transfer — Attempt- 

of buying the unused half of a return 
; ticket does not in itself amount to an attempt 
J to travel within the meaning of the Indian 
I Railways Act. 1854. Qiuere Whether it ia 
^ud m A to travel with a ticket purchased by 
J5-y-all^it the words “ not transferable ” are 
printed thereon ? Rat. Un. Cr. C. 123. 
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f . — Imperial Acts — continued. 

Act X¥I11 of 18S4 (Railways)— 

(3) — S. 17 — Jurisdictwn of Subordinate ^la• 
gistrate. — A Subordinate Magistrate (FirstClass) 
has uo jurisdiction to punish for an offence 
under s. 17 of Act XVIII of 1854. It was sug- 
gested that the Act in this respect required 
amendment so as to give Subordinate Magis- 
trates such jurisdiction. 3 B.H.C- Cr. 54. 

(4) — 25 — Jurisdiction of Magistrates — 
Accused wi^s tried and convicted by a Magis- 
trate of an offence under s. 25 of Act XVIII of 
1854, punishable with tnrnsportation for life or 
imprisonment for any term notexcccding seven ' 
years. Upon a reference, held that by virtue j 
of Madras Act III of I860, the Sub-Magistrate | 
had jurisdiction, that Act not being repealed j 
bv the schedule attached to Act VIII of 1809. 

7 H.H.G. App. 8. 

(5) — S. 2G — Jurisdiction. — A full power 
Magistrate has no jurisdiction to convict a 
person of an offence punfshable under s. 26 of 
Act XVIII of ’1854. 3 B.H.C. Cr. 10. 

( 6 ) — Jurisdiction of Magistrates — Madras Act 1 
III of 1665, s. I.— Although all offences under | 
s. 26 of the Railways Act (XVITI of 1854), 
should, under that Act, be committed to the 
Sessions, yet s. 1 of the iladras Act III of 1865 
operates to remove this bar to the Magistrate’s j 
jurisdiction and renders every Magistrate com- ' 
petont to take cognisance of offences against 1 
any special or local law, notwithstanding any ^ 
provision to rhe contrary in any Act or Regu- 
lation, provided only that the several grades of . 
^lagistrates do not exceed the limits of their j 
ordinary jurisdiction as to the amount of ■ 
punishment they may inflict. 4 M.H.C. App. 9. j 

(7) — CHm. Pro. Code (1861), s. 43-5.— A Ses- 
sions Judge has no authority to direct a fresh j 
trial of a charge of an offence under s. 26 of 
the Railway Act which has been dismissed by 
the Magistrate.' 6 M.H.C. App. 41. 

(8) — S. 27~-Railway Police— Neglect of duty. \ 

— The Railway Police, who are in the pay of j 
a Railway Company, arc amenable for neglect | 
of duty to the provisions of the above section, 
notwithstanding that they hold commissions 
from the Commissioner of Police under s. 9, 
Bom. Act VII of 1867. Rat. Un. Cp. C. 51. 

(9) — See ACT XVIII OF 1862, 1 M.H.C. 193. 

(10) — See Bombay act VII op 1867, s. 9, 
Rat. Uu. Cr. C. 51. 

(11) — S. 29 — Railway accidents — Duty of 
Gunrd.— Where some coolies were employed in 
assisting a ballast train into motion at a Rail- 
way station, and one of them, after pushing the 
train or in attempting to do so, fell and was so 
injured that he afterwards lost his life, held 
that the evidence did not show that it was the 
duty of the guard to see that no one got up on 
the train when in motion. 8 W.R. Cr. 43. 

■ (12)— Ss. SO, 35— Cr. P.C., Act X of 1872, 

S. 2— Jurisdiction. — S. 80 of Act XVIII of 1854, 
ahd^.IJof theOriP.C.; show that offences under 
the fo^er' u nlsha hle with fine exceeding 


/. — Imperial Acts— continued. 

Act XYIII of 1854 (Railways)— 

twenty rupee.<, are not triable by Magistrates 
inferior to a First-chiss Magistrate. Rat. Un 
Cr. C. 83 = Cr. Rg. 28—7—74. 

(13) — S. 34 — Fine, how to berecovered. — S.-34 
of Act XVIII of 1854 prescribes the mode, in 
which fines are to be recovered by. distress and 
sjile. It is only on the return of the warrant of 
distress unsatisfied, or on the Magistrate being 
otherwise satisfied that no sufficient distress 
exists, that imprisonment can be imposed. 6 
M.H.C. App. 37. 

(14) — 6’. 35 — Jurisdiction. — By s. 35 of the 
.Act, District Police Officers in. the Presidenev 
of Bombay could punish, to the extent of the 
powers conferred upon them, in petty offences, 
any offence made punishable under the Act, by 
fine not exceeding Rs. 20. But s. 5 of Reg, I’l 
of 1S27 (authorising the appointment of District 
Police Officers), and s. 41 of the same Reg. 
(defining the limits of their jurisdiction) being, 
both repealed by Act XVII of 1862, held that a 
Subordinate Magistrate had no jurisdiction to 
impose a fine under s. 17 of the Railways Act, 
3 B H.C. Cr. 54. 

(15) — See No. 12, supra. 

(16) — Attempt to evade payment of railway 
fare, when amounts to an attempt to cheat— 
See ATTEMPT, 6 P.R. 186S Cr. 

Act II of 1S55 (Evidence). 

[Rep., Act I of 1872.] 

See Evidence Act (II of 1855). 

See Pleader and Client, s B.H.C. Cr.: 
126. 

(1) —S. 32— CONFESSION, H B.H.C. Cr. 
103. 

(2) — S. 48— See Evidence Act (I of 1872). 
s. 45, 2 Weir 759. 

Act XIII of 1855 (Indian Fatai Accidents). 

[Rep. in part, act IX of i87i. Declar- 
ed IN FORCE — throughout BRITISH 
INDIA, EXCEPT AS REGARDS THE SCHE- 
DULED Districts, ACT Xv of 1874 s 3 - 
intheSanthal Parganas, Reg. ni oF 

1872, s. 3, AS AMENDED BY ReG. Ill OF 
1886 5 IN THE Ar.AKAN HILL DISTRICT 

! Reg. IX OF 1874, s. 3; in upper Burma 
GENERALLY (EXCEPT THE SHAN STATES) 
Act XX OF 1886, S. 6 ; IN THE ANGUL DIS- 
TRICT, REG. I OF 1894, S. 3]. 

See COMPENSATION. 7 P.R. 1877 Cr., and 
17 P.R. 1898 Cr., F.B. - 

Act XXII of 1855 (Ports and Port-dues). 

[REP., ACT XII OF 1875.] 

{l)^Ss. 46, G2~" Magistrate" — Jurisdiction^ 
-^The word “ Magistrate” in s. 62 of Act XXII 
of 1855 may be constr^ued as including a Sub- 
ordinate Magistrate. He has, therefore, j^risv 
diction to try the master of a vessel for rair 

offence under s. 46oftho Act. 5 B.H.C. Cr. 14. 

■ (2)— S. 62 — See No, 1, supra. ' 
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/. — Imperial >4 cfs— continued. 

Act XV of 1856 (Hindu Widows' Re-marriage). 

[Decdabed in force— throughout Bri- 
tish India, except as regards the Sche- 
duled Districts, act XV of 1874, s. 3; 
IN the Santhal Parganas, Reg. Ill of 
1872. S. 3, as amended by Reg. hi of 1886; 
IN the ABAKAN HILL DISTRICT, ReG. XI 
OF 1874, S. 3 : IN THE ANGUL DISTRICT. ReG. 
I OP 1394, S. 3.] 

Sec Defamation, g :m, 381 = 1 Weir 695. 

Act III of 1857 (Cattle Trespass). 

[REP., Act I of 1871.] 

See ACT I of 1871 (Cattle TRESPASS). 

Sec Cattle Trespass. 

(1) — Repeal of Act bp Act I of 1871 — Proce- 
dure. — \Vhere a pri<5oner was properly convicted 
on the evidence of illegally seizing cattle, but 
was sentenced under the old law (III of 1857) 
hut that Act had been repealed by Act I of 187l! 
the High Court declined to interfere with the 
sentence as the latter Act was in force at the 
time of the conviction and sentence, and no 
injustice had been done. 16 W.R. Cr. 12. 

(2) — S. 6— 5ee ACT XXVI OF 1850, 7 B.H C 
Cr. 55. 

(3) — S. IS— Act XVII of 1862— Effect of 
repeal.— TtiG latter portion of s. 13 of Act III of 
1857 having been repealed by Act XVTI of 1862 
the ofiences created by that section can be 
dealt with by the ordinary criminal tribunals 
subject to the Grim. Pro. Code. 4 B.H.C. Cr. 
*13« 


(4)--/«rrsdjcfM)n of Magistrate \ Magis- 
trate has no jurisdiction, under this section to 
punish, except for an act of forcible opposition 
the seizure of cattle-damage feasant. 7 W. 
R* 155. 


{6)— Procedure— Witness for defence —S. 

Crtm. Pro. Code (1861). -In a case of f< 
oibly rescuing cattle under this section of t 
Act, m which the accused did not summon ai 
witneivses. it was held that, even if the accus 
. summoned, the Magistrate und 
s. 262, Crim Pro. Code (1861), need not ha 
summoned them, unless persuaded that th 
were likely to give material evidence, ai 
^at they would not attend voluntarily. ■ 
u* R. Cr. 42. 

i&i—Iinprisontnent »n default of vamnent 
^^.-AUhoughs 13 of Ac/in of 185?^aTn 
provided for awarding imprisonment in defau 

refused 

f iidditional^iipi 

«onment for seven days, as unconditional imw 
«onment for six months in addition to fii 
would have been y^id under the Act.% 1 
H. O. App. 21. iOverruled, 7 M. H. 0. Ap 

(7)— See Act XVH op 1862, 1 B.H.O. 10 


— Imperial Acts — continued. 

Act III of 1857 (Cattle Trespass) — concluded. 

(8) S. 14 — Illegal seieure of cattle and de- 
tention of cattle — Complaint — Stamp. — The 
illegal seizure and detention of cattle to 
which .s. 14 of Act III of 1857. refers, is not 
an “ offence ” within the meaning of s. 81 and 
Sch. II, No. 1. cl. (6), of the Court Fees Act, 
^ Hoi 18/0.^ Complaints of such illegal seizure 
and detention do not require a stamp. If 
such complaints be stamped, it is not compe- 
tent for the Court to direct that the accused 
shall repay the amount of such stamp to the 
complainant. 8 B.H.C. Cr. 22. 

^^Z'^'^^~^^^^f^'^^f~Cattle-irespass—S.42o, 
I.P.C.—S. 425. I.P.C., supposes that the 
destruction was caused with the intention to 
cause wrongful loss or damage, and does not 
apply to cases of mere careles.snoss ; and s. 17 
of Act III of 1857 supposes the mischief (cattle- 
trespass) was done intentionally, and not by 
negligence. 10 W.R. Cr. 29. 

(10)— S. 18— Jurisdiction of first-class Magis- 

s. 21, Crim. Pro. Code. 

• . the first class h^is 

jurisdiction to try an offence under s. 18 of the 

above Act, there being no provision in that Act 
as to the authorities by which offences com- 
mitted under it are to be tried. 5 B.H.C. Cr. 


If — — Public road — Damage — 
Trespass Mischief . — Where a person, through 
neglect, permitted a public road to be damaged, 
by allowing his pigs to trespass thereon, it was 
held that it amounted to an offence under s. 18 
of Act III of 1857. Held, also, that the con- 
viction was not illegal, because the land 
damaged was a public road, and that the right 
to use a public road is limited to the purposes 

for which the road is dedicated, 4 B.H.C. Cr. 
14. 


Yi* (Acquisition of Land for 

Public purposes). 

[Rep,, Act x of 1870.] 

—S. 2— See M.\ndamus, 2 Ind. Jur. N-S. 24. 


Act XI of 1857 (State Offences). 

[Rep. in part, act xvn op 1862 ; act 
xn OP 1876. Declared in force — 

THROUGHOUT BRITISH INDIA EXCEPT AS RE- 
GARDS THE Scheduled districts, act XV 

of 1874, S. 3 ; IN THE ABAKAN HlLL DIS- 

OP 1874, s. 3 ; IN Upper 
BURMA GENERALLY (EXCEPT THE SHAN 
STATES) ACT XX OP 1886, S. 6 ; IN BRITISH 
BALUCHISTAN, Reg. I OF 1890, S. 3 ; IN 

^E ANGUL District, Reg. I of 1894, s. s ; 
KACHiN Hill-tracts as regards 

HILL-TRIBES, ReG. I OP 1895, S. 3 ; IN CHIN 

Hill-tribes, Reg. V of 

xoJd^ S* 3#J 


(1) AMting the waging of war against the 

li^trospeitive ^eci of- 
at s» 3 ^ — The property of a judg- 

ment-debtor convicted of an offence under Act 
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i.— Imperial Acte— continued. | 

Aot XI of 1857 (State Offences) — conchtded. 

XI of 1857, which has been attached inter- 
mediately between the time of the commission 
of the offence and the time of conviction, is 
property forfeited to the Crown under s. 3 of Act ^ 
XXV of 1857. The forfeiture relates back to the 
time of the commission of the offence. 17 W. 

R. 80 = 8 B.L.R. 83. 

(2) — h'. 1 —Conviction for rebellion — Reniis- ! 
sion of pnyiishnient — Effect of Queen's Procla- 
mation. — Where two pei-sons were convicted of 
rebellion under Act XI of 1857, s. 1, and sen- 
tenced, the former to be transported for life i 
and have all his property confiscated and the i 
latter to have all his property confiscated, held 
that the sentence of confiscation, was absolute, 
and did not depend upon the amount of punish- 
ment, and the fjtct of the punishm<nit being 
remitted by the Governor-General did not re- 
store the property. The Government having left 
the property of the convicts in the hands of the 
Administrator-General as administrator to the 
estate of the convicts’ father whence it was i 
derived, in whose hands it was allowed to 
accumulate pending a separate litigation in 
respect of that estate, while it asserted its right 
by virtue of the confiscation to the other proper- 
ty of the convicts the title to which was undis- 
puted, held that the Government had suffi- 
ciently declared and acted upon its intention to 
enforce the confiscation. The Queen’s procla- 
mation of amnesty (November 1858), coming 
after the couviction and confiscation, was held 
not to have the effect of re-vesting in the con- 
victs the property conti^.cated. Held, also, that i 
the property in question, being Government 
paper, was liable to confiscation ; and lastly, 
that the widow of the first convict was not 
entitled to maintenance out of the property 
confiscated by the State. 2 Ind. Jur. N S. 124. 
tie., 1 C. 365, 2 B. 494.] 

Act XIII of 1857 (Opium). 

LREP. in part, act XIV OF 1870; ACT I OP ' 
1878; ACT XII OF 1891. REP. (IN ASSAM), 
ACT V OF 1897. DECLARED IN FORCE— 
THROUGHOUT BENGAL AND THE N.-W. PRO- 
VINCES, EXCEPT .AS REGARDS THE SCHE- 
DULED Districts, act XV of 1874, ss. 6 
AND 7 ; IN THE SANTHAL PARGANAS. REG. 
Ill op 1872, 8. 3, AS AMENDED BY REG. Ill 
OP 1899. S. 3 ; IN THE CENTRAL PROVINCES 
(SS. 21 TO 23, 25 TO 29), ACT XX OF 1875, 

S. 8 ; IN OUDH (WITH MODIFICATIONS) ACT 
XVni OP 1876, S. 8, AS AMENDED BY ACT 

XII OF 1891.] 

(I) — S. 24^ Crim. Pro. Code (1862), ss. 4, 155, 
156, 165 — Non^cognisable offence —Offence under 
e. 9,Opiu7n Act (I of 1878) —Illegal search — Act 

XIII of 1857, s. 24. — An offence under s. 9 of 
the Opium Act is not one for which a Police 
Officer may arrest without a warrant, as it is a 
noD-cognisable offence. He cannot, therefore, 
investigate the case without the order of a 
Magistrate, nor can he make a search in respect 
of it. Therefore a Police Officer making a search 


/• — Imperial Mete — continued. 

Act XIII of 1857 (Opium) — conc/HfZt’d. 

under s. 9 of Act I of 1878, without being autho- 
rised to investigate into the offence, is liable to 
be sued for damages. 24 C. 691. 

('1)—Cri}n. Pro. Code (1882), s.4 — Power of ar- 
rest- — S. 24 of Act XIII of 1857 doesnotauthorise 
a Police Officer, unconditicually to arrest a per- 
son against whom the information mentioned in 
that section has been received. It only autho- 
rises a Police Officer to take security from the 
pei-sou informed against, and the power to take 
such person into custody arises only upon his 
default in giving security that may be* demanded 
of him. But the power of arrest, under s. 4 (3), 
Grim. Pro. Code, is an unqualified power. 
24 C. 691. 

Act XXV of 1857 (Forfeiture). 

[Rep. in PART, ACT V OF 18G9 ; ACT IX 
OF 1871. REi>. IN PART AND AMENDED ACT 

XII OF 1891. Supplemented, act ix of 
1859. Declared in force — throughout 
British India except as regards the 

SCHEDULED DISTRICTS, ACT XV OF 1874, 

s. 3; IN Upper Burma (except the Shan 
STATES), act XIll OF 1898, S. 4.] 

(1) — Attachment against forfeited '^n operty. — A 
judgment-creditor, who has bonajide attached 
property, at the time when the property of the 
debtor become forfeited to Government under 
the above Act, is entitled in priority to Govern- 
ment. Marsh 259 = 2 Hay 117. 

(2) — Ss. 2 and 7. — The plaintiff joined with 
the rebels and took a leading part with them. 
A reward was set upon him as a rebel leader 
and, after a time, he was captured ; no formal 
proceedings were taken, under ss. 2 and 7 of 
the Act, for adjudicating his property (which 
consisted of little more than annuity) to be 
forfeited. The property charged with the 
annuity was in the hands of the Collector as 
the Manager under the Court of \Vard, the 
annuity was withheld and was no longer 
regarded as a charge on the estate but was 
treated as merged. Held that the mere with- 
drawal of the payment of annuity by these who 
bad the management of the estate which was 
charged with the payment would be an illegal 
act in no way affecting the plaintiff’s right, 
hut, as the withholding of the payment was 
under the authority and direction of the 
official who was authorized to make the attach- 
ment of the rebel’s properly, it was with 
reference to the nature of the property equiva- 
lent loan attachment or seizure and could not 
be questioned except under the provisions of 
s. 18 of Act IX of 1859, notwithstanding there 
had been no adjudication of forfeiture. 3 Agra 
281. 

(3) — 5. 5- See ACT XI OF 1857, 17 W.R. 80 
= 8B.L.R. 93. 

(4) — Ss. 3 and 9— Grants for maintenance— 
Mitakshara Law — Impartible estates — Limita- 
tion — Infants — Custom. — A person who was 
in possession of an estate was found to be guilty 
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I. — Imperial Acts — continued. 

Act XXV of 1857 (Forfeiture) — concluded. 

-of rebellion. All his property was forfeited to 
the Government, and he was subsequently 
sentenced to death and executed. A suit was 
eventually instituted on behalf of his infant 
son for the re:>ioration of the land and the house 
which had been confiscated. The case made 
had two aspects ; — One, that the estate, which 
had been granted towards maintaining the title 
and dignity of the Thakur was inalienable ; the 
other, that it was subject to the Mitakshara 
Law, modified by the family-custom of 
primogeniture, and that the plaintiff became, 
on his birth, a co-sharer with his father : 

' Held that the grant being for maintenance, 
and the descent being to the heirs male, did not 
make the estate inalienable. So long as there 
was an heir male, the grantor or his heirs could 
not resume such an estate ; but a particular 
'law or custom is necessary toconvert-an estate, 
which is conditional upon there being an heir 
iilale, into an estate which cannot be aliened ; 
Held that the Mitakshara, by which each son 
has by birth a proi>crty in the ancestral estate, 
'is iiu;onsistent with the custom that the estate 
is impartible, and descends to the eldest sou, 
and was not applicable to this estate ; 

Held that the suit was barred by s. 9 of Act 

• XXV of 1957, which contains no exception in 

•favour of infants, and that the right of action, 
•having been extinguished, was not revived by 

• thcTcpeal of the Act. 22 W.R. 17 = 13 B.L.R.445. 

3 0.331; F., 4 €. 283, 13 7^1. 197; 
J?., 22 M. 383, 1 C.L.J.557 3C.L.J. 521.J 

( 5 ) — S. 7 — Seizure nnd nltachmeut of the pro- 
'perty of rebels — Procedure. — The procedure 
•in regard to the seizure aud attachment of 
' property under Act XXV of 1957, and the 
^adjudication of claims to such property under 
Act IX of 1859, pointed out. Held that it was 
' not incumbent on a party aggrieved by acts done 
; under these laws to bring a suit at all ; but if 
he brought a suit, it must be brought within a 
year of the attachment or seizure complained 
■ of. -A seizure within the meaning of s. 20, Act 
IX of 1859, meant such a taking possession of 
the property forfeited, as was referred to in 
6. 7, Act XXV of 1857 — not only formal but 
actual. 14 W.R. 114. 

(5-n) — See No. 2 , supra. 

Jfi)~~S.8. Ifa Special Commissioner appoint- 
ed -under the Act makes an order under s. 8 
acquitting a person and directing the release of 
bis property, ho cannot afterwards on his own 
motion cancel such order. A.W.N. 1897, 129. 

S. 9 — See No. 4, supra. 


Act X of 1858 (Confiscation, etc., for Rebel- 

^ lion). 


[Rep., Act \n 


II 


[ OF 1868.] 


of forfeiture . — The confiscation of a 
village under the above Act cancels the right of 
the tenants, and the fact that they were 
permitted to retain their holding on rent and 


!• — Imperial Acts — continued. 

Act X of 1858 (Confiscation, etc., for Rebellion). 

— concluded. 

enjoy the produce of the trees for some years 
subsequent to the confiscation does not revive 
the rights which are absolutely avoided by the 
confiscation. 2 Agra 324. 

4 

Act XXXVI of 1853 (Indian Lunatic Asylums). 

[Rrp. in part. Act XVI of 1874. Rep. 
IN part and amended, act XX OF 1989. 
Amended, act XVIII of 1886. Declared 
IN FORCE— throughout BRITISH INDIA, 
EXCEPT AS REGARDS THE SCHEDULED 

Districts, Wct XV of 1874, s. 3; in the 

SANTHAL PARGANAS. REG. Ill OF 1872, 
S. 3, AS AMENDED BY REG. Ill OF 1899, S. 3 ; 
In the arakan Hill District, Reg. IX 

OF 1874, S. 3 ; IN UPPER BURMA (EXCEI’T 
THE SHAN'STATES). ACT XIII OF 1898, S. 4 ; 

IN British Baluchistan, Reg. 1 of 1890, 
S. 3 ; IN THE ANGUL DISTRICT, REG. T OF 
1894, S. 3.J 

( 1 ) — Duty of Magistrate — Illegal confineuicnt 
— Safeguards agnin.^t designing people. — A 
Magistrate has no power to consign a lunatic to 
an asylum or a jail on his own mere unprofes- 
sional opinion. He must have before him the 
deliberate statements of a Medical Officer. 
Kvon then he has to form his own judicial 
opinion on the question of lunacy ; and if ho 
commits, the lunatic comes at once into a 
custody superintended by the Chief Com- 
missioner. A long experience has shown that, 
if these safeguards are lost sight of, designing 
or careless people will use the Court’s process 
against the alleged lunatic for nefarious pur- 
poses. In the c.ase of females, the hardship 
and danger are more to be feared than in the 
case of men. L.B.R. (1872—18921, 87. 

(•2)— SrrACT XXH OF 1864, 9 0.341 = 13 
C.L.R. 185 = 9 I. A. 152=R. and J. No. 69 
(PC.). 

Act I of 1859 (Indian Merchant Shipping). 

[Rep. in PART, ACT XV of 1863 : Act 
XIV OF 1870 : ACT XVI OF 1874 ; ACT IV OF 
1875; ACT XII OF 1876. AMENDED, ACT 
XIII OF 1876, SS. 9 AND 10 ; ACT V OF 1883, 
SS. 34 TO 37 ; ACT VI OF 1891 . SS. 1 T05; ACT 
XII OF 1891; ACT VI OF 1906. DECLARED 
IN FORCE THROUGHOUT BRITISH INDIA, 
EXCEPT .\S REGARDS THE SCHEDULED 

Districts, Act XV of 1874, s. 3.] 

(1) — Crim. Pro. Code {1861). s. 409 {s.408, 
proviso, of the Code of 1898) — Sentences under 
Merchant Seamen's Act — Appeal. — Sentences of 
Justices of the Peace under the Merchant 
Seamen's Act (I of 1859) are appealable, and 
the Courts of Sessions are, therefore, competent 
to entertain such appeals. 2 Weir 461 = 2 M. 
H.C, 473. 

(2) S. 8.3, clatises 1 and 2 — Taiahility of 
seamen in Calcutta to imprisonment for deser- 
tion. The amendment of clauses 1 and 2 of 
s. 24.9of the Merchant Shipping Act, 1854. by 4.3 
and 44 Vic., C. 16, does not affect the liability 
of seamen in Calcutta, under s. 83 of Adt I of 
1859, to imprisonment. 12 C. 436. 
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i . — Imperial Acts — continued. j 

Act l of 1859 iludian Merchant Shipping) 

— concluded. 

(3) — S. S3 — Magistrate of Cochin — Jnsfiee 

of the I^cace — Jurisdiction. — Where the Magi>- 
twte of Cochin, a Justice of the Peace but not ' 
a European British subject, convicted and 
■sentenced a merchant seaman, a European 
British subject, for the offence of wilful dis- 
obedience to orders under cl. 4, s. 83 of Ihe Act, 
it was held that, by force of s. 7*2 of the Crimi- 
nal Procedure Code. 1872. the Magistrate had 
no jurisdiction. 2 Weir 578 = 7 M.H.C. App. 

32. 

(4) — 83 (.5 ) — European British subjects — 

Jurisdiction oj Magistrate. — A Magistrate has 
no jurisdiction to try an European British sub- 
ject for an offence under s. 83 (5) of Act 1 of , 
1859. The jurisdiction to try the case vests , 
only in the High Court. 4 M.H.C. App. 23. | 

{5)— Applicability of Merchant Shipping \ 
Ar.l, 17 and IS Vic.. Ch. lot, to India. 

— The Merchant Shipping .Act. 17 anti 18 i 
Vic., Ch- 104 has no application to British 
India. Where the offence mentioned in that , 
■section is committed in India, the punishment i 
must be under s. 83 (5) of Act I of 1859. 1 

IVeir 898 = 8M.H.C. 85. { 

(Gl— S. S3 (5) ( 7 )— Combining to disobey. ; 
— Where two or more persons wilfully disobey 
lawful commands, they cannot be convicted 
both of combining to disobey and also of dis- 
obedience, under els. 5 and 7 of s. 83 of Act I of 
1359, the transaction being one and the 
:same. 3 Boro. L.R. 539. 

(7)— S. Ill— Deposition of absent icitness.— , 
The deposition of a person, other than a 
merchant seaman, is not admissible in evi- 
dence under the above section of the .Act. 

1 Hyde 193. 

Act XUI of 1353 (Workman's Breach of ' 
Contract). i 

[Rep. in i*art, Act xvi of i 874,] j 

{!)— Preamble— Scope of Where 

the language of the enacting sections of a 
statute is clear, the terms of a preamble j 
cannot be called in aid to restrict thuir opera- 
tion or to cut them down. The purpose for ^ 
which a preamble to a statute is framed is to 
indicate what iu general terms w.ls the 
•of the Legislature in pas.sing the Act, but it 
may well happen that these general terms will 
not indicate or cover all the mischief which in 
the enacting portions of the .Act itself is 
to be provided for. 11 A. 262 = A.W.N. 1889, 
•35. [R , 26 B. 759, 16 C.P.L.R. 99.] 

(2) — Strict construction of the Act— Advance 
■essentinl.^.Kcl XIII of 1859 being a Penal Act 
must be construed strictly. An advance of 
money is an essential preliminary to the 
of an obligation under the Act, 1 Wclr 693 ; 
'6 Bom. L.R. 255. 

(3;—Act XIII of 1859 only applies where 
Ihere has been “an advance of money on 
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i, — Imperial Acts— continued. 

Act XIII of 1359 (Workman’s Breach of Con- 
tract) — continued. 

account of any work,” which words do not 
include mere loans or old debts, and the 
language used shows plainly tliat the iuteifereiioo 
of the ^[agistrate is limited to cases where the 
neglect or refusal to perfonn is wilful and with- 
out lawful and reasonable excuse. As a rule, 
a mere breach of contract ought not to l-e an 
offence, but onlv to be the subject of a civil 
action. Act XIII of 18.59 is. like Cb. 19, I.P. 
C,, an exception. But the Magistrate has to 
use a judicial discretion and to consider whether 
any excuse averred is lawful and reasonable. 
.And a man cannot be treated as a criminal for 
not performing a contract which could not be 
enforced against him by civil proces^. 16 B. 
368. (8 W.H. Cr. 69. 9 B H.C. 171. 2 M.H. 

C. 427, 11 A. 262. 14 AY.H. Cr. 29. 18 W.R. 
Cr. 53, 7B. 379. 7 M. 131, 3 A. 744, 11 M. 
332, R.) [F.. Rat. Un. Cr. C. 874.] 

( 4 ) — .Idrancc, nature of. --Unless it is show’n 
that money has been received in advance from 
the complainant, no case arises to which the 
provisions of the .-Vet can liccome applicable. 
The supply of material, with which work is to 
be done, cannot be treated as cfiuivalent to 
pavment of money, and the fact that the 
material was a precious metal cannot make 
anv difference, 1 Weir 692. 

( 5 ) — Provision for payment of petuilty, no bar 

to Act's operation. — The provision for payment 
of penalty in the contract does not bar the 
oper.ition of Act XIII of 1859. 1 Weir 674. 

(G ) — Breachesof contract under the Act, whether 
ojfcnces.— The term “offences” must be con- 
strued according to its natural meaning, in the 
absence of anv clause restricting the meaning. 
Act XIII of'l859 is intended to provide for 
breaches of contract and to inflict penalties. 
Themaiter to which these penalties arc attached 
are offences. 1 Weir 697. 

( 7 ) — Adimnce essential for operation of Act . — 
Unless it is shown that money has been received 
in advance from the complainant, no case ari^es 
to which the provisions of the Act can become 
applicable. The supply of material with which 
work is to be done cannot be treated as equiva- 
lent to payment of money and the fact that 
the material was a precious one cannot make 
any difference. 1 Weir 692. 

(8) — Advance to labourer must be on account of 

Under Act XIII of 1859, there must be 
an advance of money on account of work which 
a labourer has contracted to perform ; though 
the labourer might lawfully consent to take 
i paddy in lieu of money, it is essential that the 
^ advance should be on account of the work to 
i be performed. 1 Weir 683. 

] (9) — Where sovereigns were advanced to the 

accused, notin payment of the work, but as 
material to be worked up, held, that there was 
1 no advance within the meaning of Act XIII of 
! 1859. 1 Weir 693. 
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/ . — Imperial Mcfs — continued. 

Act XIII of 1859 (Workman's Breach of Con> 
tract) — continued. 

(10) — Where money is advanced to a work- 

man. not in payment of work to be done, but 
merely to be used as raw material, the money 
advanced is an advance within the meaning of 
Act XTII of 1859. 1 Weir701 = 6 M.H.C. App. 
24. [i?., 1 Weir 692. J 

(11) l^oircr of Magistrate to enforce a con- 

tract to labour outside British Jnrfia.— Although 
a contract for work is made in British India, 
the Courts in British India have no power to 
proceed under Act XIII of 1869. if the work 
contracted for is to be performed in a foreign 
territory. 1 Weir 671. [E., 1 Weir 671 = 10 

M. 21.] 

(12) ^Miere a IMagisbrate had directed a 
man, who had contracted for work in Travan- 
core, to pay up a sum under Act XIII of 1859, 
and, m default, ordered him to he kept in 
rigorous imprisonment for one month, held, 
that the order was illegal, inasmuch as the 

M ''nT performed in a foreign territory. 

10 M. 21 = 1 Weir 671. 

• in foreign territory for labour 

tu British terniory^Arrest of the j}erson in 

fofcign territonj—Jurisdictionof British Courts. 

Where a person, having contracted in a 
fomgn territory to work for the complainant 
in British territory, and, having been arrested 

RlifJch territory and brought into 

Biitish terntory, WHS convicted under s. 2 of 
Act XIII of 1859 and was ordered to do the 
work contracted for. held, that the Court had 

354 = 1 Weir 

(14) Cases falling under provisions of Act — 
Cwt/rncf to do or get nork done on supply of 
nmferiafs.— An agreement to do or get done a 
specific work within a given time, and to do 
that work with the tools supplied by the em- ' 

WmTese^'^ within the scope of the Act. 1 

«»o»Jcv by eniployer.^In 
consideration of the accused agrecing'to work 

Jo'wTr " P>^oP»etor advanced 

to him Rs. 10, which was to be worked off 

:s iSaTj “sr 

(16)— The accused, cobblers, received frr^rT, 

the complainant an advance of Rs 25 nmmJc* 

to work under him till the sum 

to bVropaid ouL) Ve^va:e“:'rned\y tsw 

meats of 1 rupee in each monSTeM that 
money should be regorded us moSey udvu*„^ 


/. Imperial Acts — continued. 

Act XIII of 1859 (Workman's Breach of Con- 
tract) — con t inued. 

on account of work to be performed and the 
provisions of Act XIII of 1859 were applicable 
to the case. 23 M. 203 = 1 Weir 687. 

{^S)— Contract to supply labour and to get la- 
Oourperformed.—X contract to supply labourers 
and toget labour performed, although the nature 
and extent of the work to be performed are not 
clearly specified, comes under the provisions of 
Act XIII of issr. 1 M. 280 = 1 Weir 675. 

{l^)— Agreement for personal service on de- 
fault in such cases . — An agreement bv a person, 
m considemtion of an advance of money, to 
collect coolies to work on a coffee-estate, and to 
pay penalty for every day’s delay in supplying 

labour and to sene as a coolv for five years in 

the event cf the contmet not being fulfilled, was 

within the scope of Act 
XIII of 185J. The penalty prescribing personal 

Vl'u'' out of the scope 

oi the Act, inasmuch as. even if thi^t part of the 

agreernent was invalid, the complainant was still 
entitled to claim the performance of the sub- 
stantive agreement, if still capable of perform- 

Stq®' ? re-payment of the advance. 8 M- 
379 = 1 Weir 679. [/?.. 1 Weir 686. 3 L.B.R. 

(20)— Confracf to gel work performed. —Where 

to get performed three 
Jr 25 coolies, held, 

1 nil t "contract was not merely one for the 
supplj of coolies, bnt was one for the perform- 

speofic work aiid, therefore, would 
be^wered by ‘he provisions of s. 2 of the Act. 

(21j— Con(rac^,„n;^,. wluitccnstitutes. 

“ contract to supply coolies which 
amounts also to a contract to work or toget 
wrtaiii work performed, comes within the 
proMsion of s. 2 of Act XIII of 1859. 1 Weir 

Assam, 

Tf S? r^eived advances in contemplation 

nnHo proceeded a^gainst 

under the Act, SW.R.Cr, 6. 

m)— Artificer, labourer or icorkman, who is^ 
him ^iJr? ordinary course, would 

uTn ® contnicted for, 

Ir™ # ^r%lr^“*'®'^®^^t)rkman. within the 
Act 1850^ Contract 

follows ’‘‘Th ® ??-” “ contract were as- 

petitioner should provide the 
matenals labour and the sum was fixed at- 

269. Out of this sum Rs. 100 had already 

Mvmenr 

WM b^nn TK contracted to be done- 

within^ 4 ^^^ work was to be completed 

trb.^iIH i. petitioner was to 

finish thl'w eonplainaut herself had to 

ffeUthLl petitioner would pay her.” 

^ thf g'^itm.eer came within the scope. 

SliTll^Ssi ®*‘- ®"- Cr. C. 204 =Cr. 
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/t — Imperial i4c^s— continued. 

Act Xlll of 1859 (Workman’s Breach of Con* 

tract) — con tinned. 

(24) — Liability of contractor. — As the Act 
applies to cases in which a workman has under- 
taken to get work performed, as well as to cases 
in which he undertakes personally to perform 
it, there may be cases in which a contractor is 
liable to proceedings under the Aci. But the 
contractor must himself be a workman. A 
person whose ordinary business is that of a 
coDtniciing bricklayer, and who does not 
himself work, is not a workman within the 
meaning of the Act with reference to the con- 
tract for earth-work. 7 M. 100 = 1 Weir 690. 

10 B. 96, U.B.R. (1903), 4th t^r., Workman’s 
Breach of Contract, 3 : Jt.. L'.B.R. (1904), 1st 
Qr., Workman’s Breach of Contract, 1.) 

(25) — Act XIII of 1859 applies to. cases in 
which the workman has undertaken to get trork 
perfonned, as well as to cases in which he 
undertakes persaunf/r/ to perform it, so that 
there may be cases in which a contractor is 
liable to proceedings under the Act. But. in 
such cases, the contractor must be himself a 
workman. The Act does not apply to a con- 
tract made by a person who is not himself an 
artificer, workman, or labourer, but merely a 
contractor. 1 U.B.R. (1902—1903), Yol. I. 3. 
(7 M 1(X), R.) 

(26) — Cooly gating, — A cooly gaung may be a 
workman or labourer within the terms of the 
above Act, even though such cooly docs none of 
the work with his own hands. U.B.R.. 1904, 
let Qr., Workman’s Breach of Contract, 1. 

(27) — Cases not coming under provisions of 
Act — Scope of Act. — The Act does not con- 
template a contract involving a service ex- 
tending over a long period, in the circum- 
stances which would probably leave the con- 
tractor, at the close of the period, indebted to 
the employer and make it necessary for him to 
rearrange himself for'a further period, a result 
which would practically countenance a kind 
of slavery. 1 Weir 681. 

(28) — The Act has no application to cases in 
which the work hasuctually been compl^f^dat 
the time of the complaint. 1 Weir 670. 

1 Weir671-A=28 M. 37 = 2 Cr.L.J. 149. J 

(29) — Contract for work — Indefinite terms, 

tffeci o/.— Whore the accused engaged to cut a 
channel and received advance in money and 
grains, but the contract did not contain any 
definite term in accordance with which the 
work was to be executed, held, that there was 
no contract for the breach of which the accused 
would be liable under Act XTII of 1869. 1 

Weir 692. 

(30) — Applicability to domestic servants . — 

Act XIII of 1859 does not apply to private 
domestic servants, c.g., a horsekeeper, but 
applies only to artificers, workmen or labourers. 
1 Weir 688. [J*., 1 Weir 689. J 

(81) — This Act does not apply to contracts to 
serve as domestic servants, but to contracts to 
serve, as an artificer, workman, or labourer. 
12 W.R. Gp. 26=2 B.L.R.A.Gr. 82. 


I . — Imperial ub4 ./y ^ 

Act Xlll of 1859 (Workman's Breach ^ ^ r ’ 

tract) — continued. 

I (32) — Act XIII of 1859 does not apply to 

domestic servants, e.g.. a cook. 1 Weir 689. 

i (33) — The words “ an artificer, workman or 

labourer” in s. 492, I.PC., do not apply to 
domestic servants. 20 P R. 1876 Cr. 

(34) — Clerk. — A clerk, who has executed a 
j bond to work as such, under the complainant, 

does not come within the provisions of Act 
XIII of 1859. 1 Weir 689. 

(35) — Factory labourer. — A labourer, who 
contracted with the manager of a silk-factory 
for a money consideration to work at the factory 
for four months in a year for a period of three 
years, and broke the terms of the contract, was 
held liable to a.prosecution under the Act, and 
the order of the Magistrate, holding that such 
a contract was an unreasonable one, and, there- 
fore, one which ought not to be enforced by 
him, was set aside. 14 W.R. Cr. 29. [ii., 10 
B. 368.] 

(36) — Case where the High Court declined to 
exercise its powers of revision, on the ground 
that Act did not apply to this contract, which 
was a contract to work at a certain factory. 18 
W.R. Cr. 53. [i?., 16 B. 368.] 

(37) — Temple servants. — The Act is not 
applicable to temple servants holding the posi- 
tions of stanik and othuvar in the temple. 1 

Weir 689. 

(33) — Butchers. — A butcher contracting to 
supply skins is not within the Act. 1 Weir 
690 = 7 M.H.C. App. 12. 

(39) — Contract to serve as actor in theatrical 
Company. — The words “artificer, workman or 
labourer,” in s. 492. I P.C., and in s. 2. Act 
XIII of 1859 have reference to tbe occupations 
in which manual labour, i.e., the use of mus- 
cles and sinews, is an essential element, and 
this is most, if not exclusively so, in the conno- 
tation of ‘‘ labourer,” less so in “ workman,” 
which hasthe mostoxtended signification of all, 
and least so in “artificer,” which connotes 
a special class of work requiring skill and power 
of contrivance. Further, the word “artificei ” 
has reference to the industrial arts and not to 
the fine arts. Hence, a contract to serve as an 
actor in a theatrical company docs not fall 
within the purview of the Act. 23 P.R. 1904 
Cr. (12 W.R. 76 Or., 4 B L.R. App. 1,7 B. 

379, 14 W.R. Cr. 29, R.) 

(40) — Surety of tvorkmen— Act Xlll of 1851> 
does not extend to a surety for the "artificer, 
workman or labourer.” 1 Bom. L.R. 523. 

(41) — Cooly sirdar or recruiter, whether aiv 
artificer, workman or labourer — A ccoly sirdar 
or recruiter is not an artificer, workman or 
labourer within the meaning of s. 2 of Act XIII 

of 1859. 6C.L.J. 180 = 6Cr L.J. 191. 

(42) — Contract to snjyply coolies. — A contract 
to bring labour to a certain estate is not a 
contract wthin thfe provisions of Act XIII of 
1859. 1 Weir 676. [D., 1 Weir 676 = 1 M. 280. J 


7 



99 


THE ALL INDIA DIGEST. 


100 


L — Imperial Acts — continued. 

Act XIII of 1859 (Workman's Breach of Con- 
tract) — continued* 


/. —Imperial Acts — continued. 

Act XllI of 1839 (Workman’s Breach of Con- 
tract) — continued. 


(43) — Contract to Huppln labour. — A person 
who merely undertakes to supply labour, but 
docs not undertake to bo present and see the 
work done, is not a labourer within the 
meaning of the Act. 1 Weir 678. 

(44) — Sub-contractor. — A sub-contractor, who 

does not actually work, is not a workman, 
labourer or artificer within the meaning of s. 2 
of Act XIII of 1859. 10 B. 96. 

(lo) — Breach of contract to supplu irood. — A 
breach of contract to supply wood docs not 
fall within the purview of the Act. the contract- 
or being notan artificer, a workman or labourer. 
4 B.L.R. App. 1 = 13 W.R. Cp. 1. fF., 20 W.R. 
Or. 23, 10 C.W.N. 775 ; 11., C M- 63. 18 A. 
380. J 

(4C) — Contract to carry wood — UorA-mnn. — 
A person who contracts onl)' to convey Nvood 
is not an artificer, workman, or labourer with- 
in the meaning of the Workman’s Breach of 
Contract Act. Rat. Un. Cr. C. 537 = Cr. Rg. 
9 ofl891. (Rat.Un.Cr. C. 349, 13 M. 351, F.) 

Ayreenwnt to supply goods. — Where the 
accused did not undertake to give his personal 
labour to the complainant, but only agreed to 
s'*;^pply lime for him, held, that his contract 
did not fall within the scope of Act XIII of 
1859. 1 Weir 691. 

(48) — Contractor or connnissioa agent. — A 
person undertaking to do work as a con- 
tractor or a commission agent does not make 
himself^ amenable to the penal provisions 
of Act XIII of 1859, and it makes no difference 
that he was seen, on occasions, taking part in 
the work contracted to be done. 2 Bom. L.R. 
SOI. 


(49) Cart-uien. — A cart-man docs not com< 
under any of the three clauses, rw.. artificers 
workmen, and labourers, and the Act is not 
therefore, applicable to him. 1 Weir 690 
[I?*., 1 Weir 691 = 13 M. 351.] 

(50) Contract for the bringing and lettiyu 
ofcirts. The letting of carts, whether at th 
place where the bargain is made or elsewhere 
i\t a specified rate for the journey is not a con 
tract for the employing of an artificer, work 
man, or labourer, within the meaning of th( 

‘ = Rg. 39 of 1887 

[E., Rat. Ln. Cr. C. 637.J 

(61)— An agreement by a village lambarda 
owning a cart, which he worked through his soi 

personally, to cart cerUii 
n personal labour, was held no 

purview of s. 2, Workman’ 
Breach of Contract Act. 1^69, as such lambar 

B labourer withii 

ui =® 

tractor for the transport of salt from certai 
factories entered mto an agreement with anotht 


i to convey salt by boat taking an advance. Held, 
; that the contract did not fall within the provi- 
sions of Act XIII of 1S59, as there was nothing 
to show that the defendant pledged himself to 
i render personal labour, nor the complainant 
could be considered .as an employer of labour. 
, 13 M. 351 = 1 Weir 691. [E., R.at. Un. Cr. C. 

i 537.] 

I (53) — Mahout, whether anartijicer.—.\ mahout 

or elephant driver does not come within the 
provisions of Act XIII of 1859. 8 C. L.R. 254. 

* (54) — Contract of service for agricultural and 

other purposes. — A contract by which a person, 

I in consideration of receiving Rs. 45, bound 
! himself to render service for agricultural and 
other purposes for a period of one year, was 
held not to be covered by the provisions of Act 
, XIll of 1859. 7 B. 379. [R., 9 B. 100, 1C B. 

, 368, 28 P.R. 1904. Cr.] 

(55) — Contract of loan on coiulition that 
; debtor will work for coiuplainant. — Where an 
' accused received an advance from the com- 
1 plainant and contracted that he would work 
j for a year under the complainant and would 
' then repay the advance, held, that the Act 
1 does not apply to a contract of this nature. 

j The contract was a loan, with a condition 
j attached that the borrower should work for the 
j complp.inant. The Act applies only where 
there has been a contract for work, with money 
i given as wages in advance. 4 Cp. L.J. 200 = 3 
I L.B.R. 187. (3 A. 774, F.) 

j 

(56) — Such a construction of the Act as 
would enforce a contract in violation of law of 
a more stringent nature must not be adopted. 
Where a labourer agreed, in cousideration of 
an advance of money received from the com- 

I plainant. to work for the latter until the re- 
payment of the amount advanced, held, that 
the contract was not within the Act. 1 Weir 
680 = 7 M.H.C. App. 30. [F., 1 Weir 680. 1 

Weir 681, Rat. Un. Cr. C. 754: D., 1 Weir 

1 086.] 

t 

t 

(57) — Contract to work iu consideration of 
previous debt. — Where the accused agreed to 
serve the complaiuant for 972 months in con- 

j sideration of money due to the complainant on 
I account of former debts, but left the service 
after three months, held that there was no 
fraudulent breach of contract within the 
meaning of Act XIII of 1859, so as to render 
the accused liable to bo dealt with criminally, 
and that the Act was not applicable, as no 
money was received in advance, the considera- 
tion for the agreement to work being an old 
debt. 9B.H.C. 171. [F., 16^B. 368.] 

(58) — The accused took, from the applicant, 
Rs. 170 in advance under a written agreement, 
whereby he agreed, in consideration of the loan, 
to -work at the latter’s factory ns a' shoe-maker 

j for three years. The Magistrate discharged the 
I accused on the ground that the contract was 
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y. — Imperial Acts — continued. 

Act Xlll of 1859 (Workman’s Breach of Con- 
tract) — 

pot for work to be done, but was in order to 
bind the accused down to work for a period of 
three years. Held, setting aside the order of 
discharge, that the terms of the contract were 
clear and brought it within the provisions of 
the Act. 9 Bom. L.R. 362 = 5 Cr. L J. 337. 

(69) — Where the accused bound himself to 
work for the complainant, until tiie repayment 
of a sum found due to the complainant on a 
settlement of accounts in respect to certain 
personal and ancestral debts, held, that such a 
■contract did not come under the provisions of 
Act XIII of 1859. 1 Weir 630. 

' (60) — Where the accused, who owed a certain 
-sum to the complainant, agreed to work upon 
the complainant's estate for a certiiin period, 
^nd. the complainant, in order to make the con- 
tract a valid one, advanced the amount to the 
-accused, who received it and immediately 
•fetumedit to the complainant, held, that there 
was no advance within the mcivniug of the .\ct. 
1 Weir 685. 

• {ei)—Bo)id—Repayment of sum by iustal- 
inents. — Where the money was not advanced 
on account of work contracted to be done, but 
was a mere loan to be repaid by monthly in- 
stalments out of the wages earned during the 
•^ntracted period of service, such a contract 
Nvasheld to be n<it one within the provisions of 
the Act. Rat. Un. Cr. C 764. 

(62)— The defendant executed a deed of con- 
tract, whereby he agreed, in consideration of 
Hs. 62 paid in advancci to work as a weaver for 
81 months repaying each month Rs. 2 out of 
the wages he might earn, and the bond extended 
the time of service in case of default of pa) ment. 
Por a breach of this contract without repaying 
the amount, the Magistrate directed the defend- 
ant to perform the work according to 
of the contract, under s. 2 of Act XIII of 
Held that the contract was not within the Act, 
as the sum of Rs. 62 was not money advanced 
on account of work contracted to be performed, 
it was a loan to be repaid by monthly inst.v • 
ments of Rs. 2 each, out of the wages e.irnea 
during the contracted period of service. In 
case of any default, the time of service was ex- 
tended. The ca«ecame within the 
■such a case as that reported in 7 
30. Rat. Un. Cr. C. 754 = Cr. Rg- 18 of 1898. 

. (63)— The provisions of the Act in question 

can only apply to the case of a workman, who 
has. received from his employer an advimce ot 
money on account of any work which he has 
contracted to perform ; they do not apply to a 
case, in which the workman has only rec^voa 
^ loan from his master or employer, 
any reference to his wages for the work which 
he has agreed to do, and the loan has to be re- 
paid by monthly instalments extending over a 
-certain period, without any deductions being 
made from the wages in respect of'those instal- 
ments. The Act (Xin of 1859) which is of a 


j /. — Imperial Aefs— continued. 

Act Xlll of 1359 (Workman's Breach of Con- 

tract) — continued. 

! penal nature has to be construed verv strictly. 

I 9 P.R. 1910 Cr. 

, (64) — Advance of money to he repaid without 

interest. — Where an employer advanced a sum 
of Rs. lOO to the accused, who . bound himself to 
work for the complainant with his wife for a 
certain period, during which he received wagc.s 
both for himself and for his wife and after 
I which the loan was to be repaid without 
interest, Judd, that the contract was not one 
contemplated by Act XIII of 1S59. 1 Weir 681. 

1 Weir 6S2, 1 Weir G83, 1 Weir 087=23 
M. 203.] 

(05) — Where an advance without interest 
was made to the accused, on condition that he 
should perform service, but not on account of 
^ work to be performed, held, that the provisions 
1 of .-Vet XIII of 1859 were not applicable to that 
contract. 1 Weir 634. 

! (CG) — Preamble and s. •>. — Where, in a suit 

under the Act by an employer at Mirzapur City 
I against certain workmen, it was found that the 
• money advanced by him was by way of loan 
j and had no reference to the wages of such 
! workmen, and that no deduction on account 
of such advance was ever made from their 
wages or the payments made to them ; held 
that the contract between the parties was not. 

' one contemplated by the Act, which, therefore, 

I was inapplicable to the case. i/cW, also, that it 
was not certain whether the Act applied to the 
City of Mirzapnr, as the Local Government had 
extended the Act only to the “station” of 
j Mirzapur. 3 A. 744 = A.W.N. 1881, 60. 

’ 3 L.B.R. 187 = 4 Cr. L.J. 200 ; 11., 10 H. 

' 308.] 

I 

(67) — Tjoan given to labourer on condition 
I tJial the latter should enter into a contract of 
j service. — Where, by a written agreement entcr- 
i ed into with the proprietors of .a certain estate, 

t a number of workmen agreed to work on that 
j estate for a period of four years and one month 
i for an initial advance of one rupee each, in 
respect of which it was expressly stipulated 
I that it should not be repaid till aher the expi- 
ration of the agreement, held, that the sum of 
: one rupee given on the date of the agreement 
was not “money advanced on account of work 
, to be iierformed,” but rather a loan, made 
without interest, on the condition that the 
: defendants would enter into a contract of 
i service for the duration of the loan, namely, 

I four years and one month. The provisions of 
j Act Xni of 1859 wore, therefore, held to be 
\ inapplicable to that loan. 23 U. 203 = 1 Weir 
687. 

(68) — Where a cooly received from the com- 
plainant, a maistry, a certain sum, and agreed 

I towork for nine months in an estate, receiving 
four annas a day for his wages and to repay the 
I money advanc^ after the fulfilment of the 
contract, held, that the sum of money paid to 
i the accused was not money advanced on 
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Act XIII of 1859 (Workman’s Breach of Con- 
tract} — continued. 

account of work to be performed, but it was a > 
payment made on condition that the defendant I 
would enter into a contract of service for nine 
months, to which the Act was not applicable. 

1 Weir 682. 1 Weir 683, 1 Weir 687 = ‘i3 

M. 203.] 


/. — Imperial Acts — continued. 

Act XIII of 1859 (Workman's Breach of Con- 
tract) — continued, 

up to and inclusive of the passing by him of an 
order for either the repayment of the advance 
or the performance of the contract do not 
constitute a ‘ ‘ trial ‘ ’ for any offence as defined 
in Criminal Procedure Code. 6 Bora. Xj.R. 
255. 


(69) — Where an advance is made to a person 

to induce him to enter into a contract of service, 
but not for work which such person contracts 
to perform, the contract is not one within the 
meaning of Act XIII of 1859. 1 Weir 684. 

(70) — Advance made to labourer for marriage 

expenses . — Where a certain amount of money 
was advanced to the accused for marriage and 
other expenses, but not for w’ork to be performed', 
held, that the advance was not one within the 
meaning of Act XIII of 1859. 1 Weic684. 




(71) — S. 1 — Fraud, whether an essential in- 
gredient of an offence under the section. — It is 
the wilful, and without lawful and reasonable 
excuse, neglecting or refusing to perform the 
contract entered into by the persons whom the 
Act concerns, that constitutes the offence under 
s. 2 of the .Act. Notwithstanding the preamble 
of the Act, which speaks of “fraudulent breach 
of contract.” fraud is not an essential ingredient 
of that offence. 11 A. 262 = A.W.N. 1839, 65. 
[/<., 16 B. 363, 27 C. 131.] 

(72) — This Act relates to fraudulent breaches 
of Contract, and does not apply where an ad- 
vance has not only been worked off by a labourer, 
but an actual balance is due to him. 8 W.R. 
Cr. 69. [Diss., 11 A. 262 ; R., 16 B. 368.] 

(73) A entered into an agreement with K 
to work for K as a grinder and polisher of 
^rgical instruments, on a salary of Rs. 30. 
He was entitled to get the work done by 
contract. He was also entitled to get a state- 
ment of accounts annually, and to receive a 
certain percentage of the profits, and in the 
event of the coinpany being wound up, to a 
percentage of the reserve .fund. A left his 
employment, as, according ito him, his em- 
ployers failed to perform their part of the agree- 
ment. Held, that A was entitled to privileges 
far above those of an ordinary artificer or 

labourer, and that the Act (XIII of 1359) had 
no application. 

That a/raiidu/enf breach is a condition pre- 
^dent to the operation of the Act. and that the 
breach was not fraudulent in this case. The 
preamble shows that the Act aims at the 
prevention of fraudulent breaches of contract. 

^ considered as 
“shall wilfully 

and wahout lawful or reasonable excuse— etc. ” 
m s. I are, for all practical purposes, equivalent 

to the expression “ fraudulent breach” in the 

preamble. 38 C. 917. 

“ Act are 

trial. —The proceedings of the Magistrate 


(75) — Joint advance to three, labourers. — S. 1 
of Act XIII of 1659 deals with advances to 
individuals, not with cases of advances to 
several persons jointly. 2 Bom. L.R. 545. 

(76) — Several contracts — Procedure. — Where 
the contracts are several, each defendant should 
be proceeded against separately. 1 Weir 707. 

(77) — Inquiry under the Act — Terms ofcon~ 
tract should be ascertained. — In a proceeding 
under the Workman’s Breach of Contract Act, 
1859, thefirst thing to be ascertained is, whether 
the artificer, workman or labourer entered into 
a valid contract, and if so. has, wilfully and 
withoutlawful or reasonableexcuse, neglected or 
refused to perform work according to the terras 
of the contract. In order that this may bo as- 
certained, it is quite clear that the terms and 
circumstances of thecontract must be accurately 
ascertained. 12 Bom. L.R. 135. 

(78) — Contract entered into with Secretary of 
State to work in Government rubber plantations, 
Burma — Neglect of labourer to do work contract- 
ed for — Right of Secretary of State to proceed 
under the ^c/.— Certain persons were proceeded 
against under the Workman’s Breach of Con- 
tract Act, 1859. for having neglected to perform 
work which they had contracted to do in 
Government rubber plantations, Burma, under 
contracts entered into by them in JiladrasTown 
with the Secretary of State for India in Coun- 
cil, represented by an Extra Assistant Conser- 
vator of Forests in Burma. The following 
question was referred to the Full Bench for 
decision. “ Is the Secretary of State for India 
or the Government of India or the Local 
Government of any Province of India a master 
or employer resident or carrj'ing on business in 
any place to which the Act applies within the 
meaning of s. 1 of that Act?” Held {per 
THIRKELL WHITE, C.J.). — The words “any 
master or employer ” in the enacting part of 
the .statute should not be construed so as to 
limit them to masters or employers of the 
classes specified in the preamble. The fact 
that the Government cannot be considered as 
a person or entity of the same classes a manu- 
uicturer or tradesman does not preclude it from 
being a master or employer within the meaning 
of the section. Further, in conducting the 
rubMr plantations on commercial principles, 
the Secretary of State is carrying on business 
for ipiin, not of course for his personal gain, 
but for the pecuniary gain of the State which 
he represents. Consequently, the reference 
^ould be answered in the affirmative. Per 
Fc^ and Bibks, jj. — Ho doubt the Secretary 
of State is a “ master or employer *’ within the 



105 


THE ALL INDIA DIGEST. 


106 


i » — Imperial i4c^s — continued. 

Aot XIII of 1859 (Workman's Breach of Con- 
tract) — continued. 


meaning of the Act, but he does not carry on 
the business in a place to which the Act ex- 
tends. For, in dealing with mat*^ers relating 
to the general public, statutes are presumed to 
use words in their popular sense. The words 
“carrying on business" mean, in ordinary 
language, that the person, who is engaged in 
the business, does it with the object of acquir- 
ing gain or profit for himself or for himself and 
those jointly concerned with him. This view 
is strengthened by the preamble to the Act. 
Therefore, the question referred to should be 
answered in the negative. 3 L.B.R. 33, F.B. 


i 


(79) — Ss. 1, 2 (i) — Whether Government 

officer is ‘ person carryinff on business ' — Com- 
petency to prefer complaint — Coistruction of 
preamble — Object of the Act. — Held, that the 
provisions of the Workman’s Breach of Contract 
Act are applicable to a contract made with the 
Government, and that the Deputy Conservator 
of Forests was carrying on forest business on 
behalf of Government in the locjilityin question, 
and was competent under s. 1 of the Act to 
prefer a complaint as an employer under the 
Act. The preamble of the Act cannot bo ( 
construed as limiting the operation of the Act \ 
to (private) manufacturers, etc., carrying on 
business (for their private gain). The mischief i 
aimed at is the breach of contract by workmen, 1 
artificers and labourers, who have received j 
money in advance for work they have contracted j 
to perform, and the insufficiency of the remedy 
open to the master or employer by way of civil 
suit. Proceedings under s. 2 (1) of the Act are 
not in the nature of a regular case at all, but 
of miscellaneous proceedings, in which the 
appropriate order would be one dismissing 
the complaint. U.B.R. 1909. 2nd Quarter, 
Workman's Breach of Contract, 1. 


I-~lmperlal Acts — continued. 

Act XIII of 1859 (Workman’s Breach of Con- 
tract) — continued. 

local limits, a workman, labourer or an arti- 
ficer resides, or the Court within whose local 
limits the refusal to perform hi« contract occurs 
has jurisdiction to hear the complaint. The 
warrant issued by the latter Court may be exe- 
cuted outside its local jurisdiction. *17 P.R. 
1896 Cr. 

(84) — Proceedings under the Act can he 
instituted cither in the Court of the Magistrate, 
within the limits of whose local jurisdiction 
the defendant resides, or in a Court within whose 
local limits the refusal to perform the contract 
has taken place, and not where the contract 
has been actually made and monev received. 
13 P.W.R. 1910, Cr. (17 P.R. 1S9G Cr.. 10 M. 
21, F.; 25 C. 637. 24 :\I. 660, 28 M. 37. 4 C. 
W.N. 253, D.) 

(85) — Madras Act III of 1865. — Madras Act 
III of 1865 authorises any Magistrate to take 
cognizance of any offence against any special 
or local law in force, notwithstanding any 
provision to the contrary in any existing Act 
or Regulation, and inter alia of offences under 
Act XIII of 1869. But as to the amount of 
punishment, he shall be restrained within the 
limits of his ordinary jurisdiction. 4 M.H.C. 
App. 64. 

(86) — Ss. 1, 4 — Jurisdiction of Presidency 
Magistrate — Breach of contract beyond jurisdic- 
tion — Crim. Pro. Code {1882), s. 3. — Under s. 3, 
Crim. Pro. Code, the expression ‘‘ Magistrate 
of Police "in s. 1, Act XIII of 1859, shall be 
deemed to mean Presidency Magistrate. A 
Presidency Magistrate of Calcutta has jurisdic- 
tion, under s. 1 of Act XIII of 18.59, in respect 
of a contract made in Calcutta, but the breach 
of which has taken place beyond his local 
jurisdiction. 25 C. 637. 


(Wi-Appticabilityofs.Sa, Crim. Pro. Code 
(1882), to warrants wider Act XIII of 1859 . — 
S. 83, Crim. Pro. Code, is applicable to warrants 
issued under the provisions of Act XIII of 1859. 

20 A. 124=^A.W.N. 1897, 220. 

(81) — Act XIII of 1859 authorises the Magis- 
trates, on a complaint being made, to issue a 
warrant, and the provisions of the Crim. Pro. 
Code apply to that warrant. Therefore, s. 83 
of the Crim. Pro. Code (1882) is applicable to 
warrants issued under the provisions of Act 
Xm of 1859, 20 M. 235 : 20 M. 457. [F., 20 
A. 124 = A.W.N, 1897, 220; R., 6 Bom. L.R. 
265.] 

(82) — Condition precedent for issuing a war- 
rant. — Before a warrant is issued under Act 
XIH of 1859, a Magistrate should inquire into 
the fiict and satisfy himself that a good prima 
facie case is made out. When such case is 
made out, the Magistrate is bound to issue 
process and should not refer the complainant 
to a Civil Court. 17 P.R. 1896 Cp. 

(88 ) — Proceedings under the Act — Jurwdiciion 
of Magistrate. — Either the Court within whoso 


(86-n)-.S.i— .See CRIM. Pro. CODE (1898), 
ss. 5, 83, 11 P.R. 1898 Cr. 

j (87) — Ss. 1 and 2 — Gist of the offence created 
i by the Act. — The offence created by the 
j Workman’s Breach of Contract Act is not a 
I neglect or refusal of the workman to perform 
• his contract, but the failure by the workman 
I to comply with an order made by the Slagistrate 
i that the workman do re-pay the money advanced 
i or perform the contract. 24 M. 660= 1 Wefp 
I 673. [P., 1 Weir 671 5 = 2 Cr. L.J. 149 = 28 

' M. 37.] 

(88) — Ss* J, 2 and 5 — Applicability of the 
^ Act. — Employer resident or carrj’ing on business 
at any place outside Presidency Towns. Held 
1 that the Act applies to cases in which money 
j has been advanced by masters or employers, 

! resident carrying on business in the Punjab 
] and not in one of the places, specified in the 
I first section of the Act. The object of s. 5 of 
j that Act is not merely to enable employers, 
resident or carrying on business in places 
I specified in s. 1, to prosecute, at other places, 
i persons who have received advances, but to 
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Act XllI of 1859 (Workman's Breach of Con- 

tract) — continued. i 

extend all the provision^- of the Act to other i 
places and to confer a remedy on employers, 
resident or carrying on business in such other 
places ; and the effect of the section is to 
interpolate into s. 1 of the Act the name of any 
place to which the Act is extended. 66 P.L.R. j 
1902, F.B. I 

(89) — Ss. 1 and'i — Summary trial of anojfencc \ 
under sections — Cr. P'.C. (1S82). s. 280. — A 
^lagistrate has jurisdiction to try a ca.se under 
s. ‘2 of Act XIIT of 1859 summarilv 11 A. 262 ! 
= A.W.N. 1885, 85. rDi,v.s‘.. U.bIr. 1902.3rd | 
Qr.. Workman’s Breach of Contract. 1. 2 L.B. 
R. 103, 6 Bom. L.R. 255 ; R., 16 B. 368, 27 
C. 131.] 

(90) — The offence of criminal breach of con- 

tract under .Act XTTI of 1859 is triable sum- I 
marily. 1 Weir 694. ^ 

(91) — An offence under the Workman’s ' 
Breach of Contract Act. cannot be tried sum- 
marily. 6 Bom. L.R. 255. (4 AI. 234, F. ; 1 Weir ; 
694, 11 A. 262, Not F.] [F., 10 Bom. L.R. ’ 
1126.] 


(92) — An offence under the Workman’s 
Breach of Contract Act, 1859. cannot be punish- 
ed summarilv. 10 Bom. L.R. 1126 = 33 B. 25 
= 8 Cr.L.J.409 = l Ind. Gas. 387. (6 Bom. L.R. 
255, F.) 

(93) — Inquiry under the section, nature of . — 

When a complaint has been made against an 
artificer, workman, labourer, under Act XITI 
of 1859, that, having received an advance, he 
has failed without reasonable excuse to perform 
his contract, the inquiry to be made under the 
first part of the second section of the Act is not 
an inquirj’ into an offence which may be tried 
summarily. It is an inquiry of a special char- 
acter, which, in some cases, may require to be 
conducted with much care and patience. 4 M. 
234 = 1 Weir 695. [F., U.B.R.(1902) Workman’s 
Breach of Contract Act, 1, 2 L.B.R. 163, 6 

Bom. L.R. 255 ; R,, 20 M. 235, 27 C. 131.] 

{0\)— Enquiry under the Act, nature of.— 
The enquiry to bo made, under s. 2 of Act XIII 
of 1859, is not an enquiry into an offence triable 
summarily. 1 Weir 696. 

(95) — Proceedings under ss. 1 and 2 of the 

Act should not be tried summarily. 2 L B R 
163. (4 M. 234, F. ; 11 A. 262, Diss.). 

(96) — Ss. 1 and 2— See Sanction TO prose- 
cute, 2 L.B.R. 300. 


(97| — S.2 — Nature of the offence created i 
the section . — The offence created by the Act 
not the neglect or refusal of the workman 
perform his contract, but the failure of tl 
workman to comply with an order made by tl 
Magistrate that the workman do re-pay tl 
money advanced or perform the contract. 1 
M. 37 = 1 Weir 671 = 2 Gr. L.J. 149. 


(98)— Scope of the seefion.— S. 2 of the Act 
empowers a Magistrate, at the option of the 
complainant, either to order that the money 
advanced to a labourer be re-paid, or that the 
work be performed. The section only appUes 


i 


$ 
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Act XIII of 1859 (Workman's Breach of Con- 
tract) — continued. 

when the work is uncompleted when the com- 
plaint is made. If the \York has been complet- 
ed when the complaint is made, the Magistrate 
has no jurisdiction under this section. In other 
words, an employer, by doing the work himself, 
or employing a third party to do it for him. loses 
his right to proceed under the section. In such 
a case, the employer’s civil remedy is, of course, 
open to him, but he cannot avail himself of 
the penal enactment. 28 M. 37 = 1 Weir 671 
= 2 Gr. L.J. 149. 

(99) — Receipt of advance of money on promise 
to sujyply coolies — Penal Code, ss. 406 and 450. 
— Where the accused received an advance from 
the complainant for the purpose of bringing a 
number of coolies to the complainant’s estate, 
but failed to bring the coolies and also denied 
that he had ever received the money, held, that 
the accused was neither guilty under s. 2 of Act 
XIII of 1859. nor. under s- 406 of the Penal 
Code, of criminal breach of trust, but would be 
guiltv of cheating under s. 415 of the Penal 
Code’. 1 Weir 677. 

(100) — .S'. 2, d. 2 and s. 3 — Nature of the tnal 
tinder the .4c< — Crim. Pro. Code (1898), s. 3T0. 
— A proceeding under the first clause of s. 2 and 
under s. 3 of Act XIII of 1859 is not a criminal 
proceeding. Therefore, s 370 of the Grim. Pro. 
Code does not apply to a case under those 
sections, because no offence has been committed 
and there is no accused ; and a Presidency 
Magistrate is not bound to frame his record in 
such a case in accordance with the provision of 
s. 370 of the Code. 27 G. 131 =4 C.W.N. 201. 
[I?., U.B.R. (1902), 3rd Quarter, Workman’s 
Breach of Contract, 1.] 

(101) — Ascertainment of complainant's wishes* 
— Unders. 2, the ^lagistrate should ascertain 
from the complainant which of two orders, vis-, 
either to finish the work, or to repay the 
advance, be desires, and should pass that order. 
The complainant has the option. In an 
enquiry under s. 2 of the Act, the procedure 
for trying offences in a summary trial should 
not be adopted, especially in Upper Burma, 
where the Act has been recently brought into 
force. 1 U.B.R. (1902— 03). Work. Br. Cont., 1 
(11 A. 262, 27 C. 131, 4 M. 234, R.) 

(102) — Breach of contract of service — Previotts 
convictUni — Further conviction fornot returning 
to service on the same contract. — A servant, who 
has once been convicted for a breach of contract 
of serY'ice under Act XTTT of 1859, cannot be 
again con\-icted on the same contract for a fur- 
ther breach for not returning to service. In 
cases under the Act, a Magistrate’s order should, 
at the option of the complainant, be either for 
repayment of the advances made, in whole or in 
part at the Magistrate’s discretion, or perform- 
ance of the contract, and it is only on failure 
to comply with such order that a sentence of 
imprisonment can he passed. 21 G. 262. 

(103) — Award of imprisonment without inter- 
valfor obeying Magistrate's order.— S. 2 clearly 
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Act Xm of 1859 (Workman's Breach of Con- 
tract) —continiu’d. 

implies that, after the order is passed for re- 
payment under the first part thereof, an interval 
should occur in order to see whether he should 
comply with it or not. The imposition of 
punishment without any such opportunity 
being afforded is illegal, inasmuch as no offence 
was committed at the time of the passing of the 
order. Per Pnrffiter, J, The order which was 
passed under tlio second clause of s. 2 concur- 
rently with an order under the first portion of 
the section is within the jurisdiction of the High 
Court to de<\l with. Per ]Voodroffe, J. 35 C. 1036. 
Note = 9 Cr.L.J. 188. (5 M. 376, F.; 27 C. 131 . 
D.\ 23 C. 121, R.) 

(104) — Ss. 2 and 3 — Period of impriaonvient 
exceeding period of contract- -Contract nplield 
against iveight of evidence. — Where the period 
of imprisonment imposed under s. 2 of the Act 
exceeds the period for which the accused is 
under a contract to work, and where no interval 
is granted for the order to he complied with, 
such order is illegal On the l>istrict JIagistrate 
referring to the circumstance that the contract 
was upheld in spite of the evidence against it, 
held that it was unnecesssiry to say the ix)int. — 
Per Stephen. J.. that the contract was illegally 
upheld and that circumstance also occasioned a 
serious miscarriage of justice. — Per Jlohnirood, 
J., 36 C. 1035 = 9 Cr.L.J. 137. 

(105) — Order for re-payment of advance and 
sivixiltaneons sentence in default. — A Magistrate 
ordering an artificer, workman or labourer to 
repay the money advanced, or any part thereof, 
br to perform or get performed the work accord- 
ing to the termsof the contract, under s. 2 of the 
Workman’s Breach of Contract Act, cannot, at 
the same time sentence him to imprisonment in 
case ho should fail to comply with the order. 
Such a sentence cannot be passed until the 
failure is proved to have occurred. Rat. Un. 
Gp. G.3B0 = Cr. Rg- 31 of 1888. 

(106) — A Magistrate, in convicting a person 
under s. 2 of Act XTII of 1859 for neglecting to 
perform work, and ordering him to work for a 
certain period, has no jurisdiction to add that, 
in case he fails to do so, he should suffer rigor- 
ous imprisonment for some time, for the failure 
has not occurred and has not been proved. 
4 B.H.C. Cp. 37. IF., Rat. Un. Cr. C. 375 ; 
il., 18 B. 636.) 

(107) — A Magistrate can, under s. 2 of the 
Workman’s Breach of Contract Act, only order 
a person to perform the work undertaken ; he 
cannot, then, also order that, in default, the 
workman should suffer a sentence. Rat. Un. 
Gr. C. 876 = Cp. Rg. 24 of 1888. 

(108) — Where an order has been passed for 
repayment of the advance, on order for impri- 
sonment in default can only be passed on a 
complaint of non-compliance and after allowing 
the defendant to make any defence which he 
may have. 1 Weip 701 = 6 H.H.C. App. 24. 


/. — Imperial Acts — continued. 

Act Xin of 1859 (Workman's Breach of Con- 
tract) — continued. 

(109) — S. 2, Act XTIT of 1859. does not 
authorise a Magistmte to order imprisonment 
in anticipation of non-compliance with an order 
to perform work. The sentence of imprison- 
ment can only be passed on a complaint of 
non-compliance with the ^^lagistrate’s order, 
after hearing any defence which the accused 
may have to make. 1 Weir 702. 

(110) --Where a ilagistratc ordered a person, 
who had made default in fulfilling his 
contract to work, to work from the date of the 
order to a certain date, and, in case of default, 

' during that period, to work for an extra num- 
’ her of days for such default, held, that it was 
' not competent for the Magistrate to make the 
order in anticipation of a default. 1 Weir 707. 

(111) — Conviction u'ithouf complaint and 
without taking statements from accused, validity 
of. — Upon complaint that the accused refused 
to perform work for which they had received 
advances from the complainant, an order wa.s 
made by a Magistrate, under s. 2 of .\ct XIII 
of 1859 that the work should be performed, the 
order being made upon the last day on which 
the work under the contract should be per- 
formed. The accused in their defence having 

. stated their inability to perform the work, the 
Magistrate, without complaint having been 
made that his order had been disobeyed, and 
without taking any statements from the 
accused, sentenced them to 10 days’ rigorous 
imprisonment. Held, that the procedure of the 
Magistrate was irregular and illegal. 5M. 376 
= 1 Weir 702. 

(112) — Order for imprisonment u'ithout direct- 
ing the repayment of the advance or covqtletioti 
of work. — Where a Tklagistrato sentenced the 
accused to imprisonment, without first ordering 
the accused, at the option of the complainant, to 
pay the sum advanced to him or to work. held. 

I that the order was bad and that the Magistrate 
should l>e directed, after giving due notice to 
both parties, to pass a fresh order according to 
law. 1 Weir 703. 

(113) — Order under the section without notice 
j to the accused — Harsh terms in a contract, 

■ effect of. —The accused agreed to work for five 

years, receiving an advance of Rs. 1.5 and get- 
I ting nothing more in the way of wages than his 
I food. He worked for 18 months and then left 
I working, because his son was beaten by the 
^ complainant. The Magistrate passed an order 
I under s. 2 directing him to work for the remain- 
• ing period without giving the accused an 
opportunity of proving his defence. Held, that 
the accused was entitled to have an opportunity 
of proving his defence. Held, also, thiit the 
i contract, though harsh in its terms, should be 
enforced, for the Act did not confer anydiscre- 
tion on the Magistrate with reference to the 
terms of the contract, but he could, in dealing 
j with such a contract, take the terms into 
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/. —Imperial Acts — continued. 


Act XIII of 1859 (Workman's Breach of Con- 
tract) — contimied. 

consideration in framing the order against the 
defendant. 1 Weir 703. 

(114) — Where an order for repayment of 
monej* advanced has not been complied with, 
the Magistrate in sentencing the accused to 
imprisonment for a certain term under s. 2, 
Act XIII of 1859, should also specify that the 
imprisonment is to continue “ until the amount 
ordered to be repaid be sooner repaid.” 1 Weir 
€99. 

(115) — Order for immediole repnifment of 
advance. — .\n order to repay the advance on 
the spot is not absolutely illegal, provided the 
^lagistrate has passed the order in accordance 
with the option of the complainant. 1 Weir 
699. 


(116) — Agreement to complete a specific work 
within a specified time. — Where a carpenter 
agreed to build, in a month’s time, a bandy 
out of the materials to be supplied to him. and 
a Magistrate, on default beingmade, ordered him 
to perform the contract 8 months afterwards, 
held, that the order was legal, inasmuch as the 
essential part of the agreement was that a 
certain specific article should be made within a 
reasonable time, the month being fixed as a 
guide to what would be a reasonable period 
1 Weir 705. 


(117) — Contract of service for limited period. 
— Where the defendant received an advance of 
Rs. 6 and agreed to work as an agricultural 
labourer for a period of one year, held, that 
there was nothing illegal in’ the contract, 
because the period was a limited one. 1 Weir 
706. 


(118) Contract to work for a specific period 
and for a further period in case of default.— 
Whore the accused receiving an advance, agreed 
to work with a cooly on the plaintiff’s estate 
from the 4th June, 1884 to the 30th April, 
1865, and to continue to work for asmanvdays 
after the 30th April as he should have’made 
default in working during the term, held, that 
the special agreement to work for an additional 
number of days alter the 30th April', 1885, in 
case of default was not bad in law, A Magis- 
trate, on such default occurring, should specify 
the number of days the accused was bound to 
work after the 30th April. 1885. 1 Weir 707. 

(119) Cmxtraci to work for a year after 
reasonable time from the date of the contract — 
Where the defendant contracted to do planta- 
tion work for a year, such year to commence at 
or wthm a reasonable time after the date of 
the TOntract, held, that an order under s. 2 of 
Act XIII of 1859, made three veais after the 
date of the contract was illegal, since the time 
contracted for had expired. 1 Weir 706 


( 120)— subseq uent to the expiry of pci-i 
of c<mtraci—^ght of employer to repaynu 
of advance.— Oo. the 7th January, 1907. 


Act XIII of 1859 (Workman's Breach of Con- 
tract) — continued. 

respondent received an advance from the peti- 
tioner, and signed an agreement to work for him 
up to the Sch January, 1908. On the 20th 
December. 1907, petitioner applied to the 
^Magistrate for a warrant under s. 2 of the Act, 
alleging that the respondent had worked for 
about 15 days only and had subsequently 
absconded, and the petitioner had “now” 
learned where he was hiding. The warrant 
was issued the same day, and the case fixed for 
the 30th December, but, on that day, it was 
adjourned to 7th .January at the request of the 
respondent's ple.ider, i.e., the last day of the 
period of contract. On the 8th January, the 
case was dismissed on the ground that no order 
could be made after the expiry of the term for 
which the respondent had engaged to work. 
Held that the delay in the disposal of the case 
did not defeat the petitioner’s right to compel 
the refund of the money advanced. 4 L.B.R.270. 
(11 C.W.N. 247, Diss.) 

(121) — Ss, 2 ami 3 — Contract, breach of — 
Expiry of term — Recovery of advance and 
enforcement of contract after term expired — .S'we- 
cessxve complaints, dismissal of — Effect. — When 
the term of a contract coming within Act XIII 
of 1859 expires, the contr.act c.annot be speci- 
fically enforced, nor can the money advanced 
be recovered, by a proceeding before the Magis- 
trate under that Act. When successive com- 
plaints against a workman were dismi.sscd, 
held, that any remedy the complainant might 
have had under the .\ct was barred- 11 C.W.N. 
247 = 5 Cf.L.J. 66. [Diss., 4 L.B.R. 270.] 

(12*2) — Order for compensation, validity of — 
Part performance of contract — Order for refund 
of money. — An order for payment of compensa- 
tion m.ade under Act XIII of 1859 is illegal. 
In the terms of s. 2. there is no provision as to 
what is to be done in case the contract has been 
partly performed and partly not performed. It 
appears to be left to the discretion of the 
Magistrate to say whether it is just and proper 
that the whole sum advanced or anv an! what 
part thereof ought to be paid. But such portion 
of the money advanced as has been appropriat- 
ed to the fulfilment of the contract or as could 
justly be set off against a part fulfilment of the 
contract, ought not to be ordered to be 
refunded. 1 Weip 698 = 4 M.H.G. App. 67- 

(123) — Cr. P.C., ActX of 1332, s. 560.— Act 
XIII 1859 makes punishable, not the failure 
to do work according tocontnict, but the failure 
to obey the Magistrj\te’s order. A complaint 
under the Act is not a complaint of an offence, 
and an order for compensation under S. 560 of 
the Cr.P.C., is illegal. Rat. Un. Cp. C. 617 = 
Cp. 40 of 1892. 

(124) — J3reac7i of contract whether amounts to 
^offence — Order for compensation — Crim. Pro. 
Code {1898), ss. 4 and 230. — A breiush of con- 
tract under the first part of s. 2 of Act XIU of 
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I,— imperial Acts — continued. 

Act XIII of 1839 (Workman’s Breach of Con- 
tract) — continued^ 

1859 is not an offence within the meaning of 
s. 4, Grim. Pro. Code. No compen^tion can. 
therefore, be legally awarded. 4C.W.N. 233. 
[B., 2L.B.R. 300.3 

(125) — An order directing compensation 
under the Act is illegal. Such portion of the 
money advanced to the defendant as has been 
appropriated to the fulfilment of the contract, 
or as could be justly set off against a part ful- 
filment of the contract, ought not to bo ordered 
to be refunded. 4 M.H.C.App. 68. 

(126) — Advance by employer of grain and 
money — Order for repayment of advawe received 
in /cimZ.— Where an employer of labour offers 
the advance to a labourer in money and the 
labourer asks to have part of the advance ra 
grain as the equivalent of money, there will be 
a sufficient compliance with the requirements 
of the Act, inasmuch as the advance may m 
such case be treated as an advance in mone>^ 
part of which was exchanged for gram supplied 
by the employer at the request of the labourer ; 
where the facts of the case do not warrant such 
an inference, the Court is bound to adhere to a 
strict interpretation of the Act, which is of a 
penal character. Where there was not suffi- 
cient evidence to justify the Court in holding 
that there was an actual offer, by the employer, 
of the money equivalent to the gram accepted 
in advance, Jield, that it was not competent for 
a Magistrate on failure by the labourer to com- 
plete the work, todirect repayment of the balance 
of the advance (not worked off by the labourer in- 
clusive of the advance) in gram. He could only 
order a repayment of the advance in money. 

8 U. 294 = 1 Weir 700. 

{V21)— Agreement to repay advance by deduc- 
tion from wages accruing due. Where in O'” 
agreement for work there was a clause that 
the advance was to he repaid by a deduction 
from wages that were to accrue due for ser- 
vices, held, that there was nothing oppressive 
in the contract, as the clause for re;payments 
by deduction from wages was controlled by the 
agreement to work only for a specific number 
of months in the aggregate, and as a breach of 
the agreement, at a time when the wages due 
were in excess of the advance remaining un- 
paid, would not be fraudulent though wrongful. 

1 Weir 707. 

Enforcement of contract— Extent of 
enforcement.-^k contract coming under Act 
Xin of 1859 can only be enforced according to 
its term. Where the defendant agreed with 
the complainant, receiving an advance, to work 
with four coolies on the oomplainaot|s estate for 
ten months between a specified period, on 
default being made, the Magistrate ordered the 
defendant to work with the four coolies for ten 
months from the date of his order, held, that, 
as the agreement was not to do work for any 
ten months, but for a specific se-ason, the order 
of the Magistrate should be confined to dire(^ 

ing the accused to: work for- the residue -of the 

8 


I,— Imperial Ac/s— continued. 

ActXIII of 1859 (Workman’s Breach of Con- 
tract) — continued, 

period originally contracted for, remaining after 
the date of his order. 1 Weir 704. [-P., 1 Weir 
705; B.. 12 C.W.N. 3693; 1 Weir 705 [B., 12 
C.W.N. 869 ; D., 1 Weir 705.] 

(129) — Jurisdiction of Magistrate, to ichat 
confined — Poicer to order delivery of jewel , — 
Under s. 2 of Act XIII of 1859, a Magistrate 
has only power to order the repayment of 
the monev advanced or to order the perform- 
ance of the work. He has no power to order 
the delivery of a jewel contracted to be made. 

3 M.L.T. 292 = 7 Cr.L.J. 359. 

(130) — Order for return of money advanced 
and of goods. — The payment of the money 
advanced to a workman and the return of the 
goods given to be worked on are not provided 
for in the Act directly. It is only by an order 
to perform the contract and enforcing the per- 
formance that the return of the goods and 
money can be got. 1 Weir 700. 

(131) — Order for refund of stamp-duty and 
process-fees. — A Magistrate, convicting a person 
under s. 2 of Act XIII of 1859. should pass an 
order for the refund of stamp-duty and process- 
fees. 1 Weir 697. 

(132) — Liability of workman to pay Court- 

fee in addition to the penalty imposed — Court 
Fees Act, s. 31 . — The puuishmoat under the 
Act is for the disobedience of the Magistrate’s 
order and not for the fraudulent breach. So, 
where the workman admits the advance and 
repays the same, it is not open to the Magis- 
trate to make him pay to the complainant 
the Court fee paid on the petition of complaint ; 
for, no penalty can be imposed till the person 
complained against had disobeyed the order 
for the payment of the sum advanced to him 
by the complainant. 6 Bom. L.R. 255. (20 

M. 235, B.). 

(133) — Re-payment of siim advanced and of 
Court-fee.— kn accused person ordered, under 
s. 2 of the Act, to repay the sum advanced to 
him, cannot also be ordered to pay the Court- 
fee on the complaint under s. 31 (1) of the Court 
Fees Act, since such an order could be made 
only in addition to a penalty imposed while 
none had been imposed in the case. Rat. Un. 
Cr. G.534 = Cr. Rg. 2 of 1891. 

(134) — Cr. P.C. {1882.) s. 645 — Compensation 
for costsof suit. — An ordercalling on the accused 
to pay the complainant a sum of money for bis 
costs cannot bo made in a case under Act XIII 
of 1859. Rat. Ua. Cr. G. 62S = Cr. Rg. 52 of 
1892. 

(135) — Imprisonment of defendant by order of 
Magistrate whether bars jurisdiction of Civil 
Court. — An order of a Magistrate for the repay- 
ment of the money advanced under Act XIII 
of 1859 is not so satisfied by the subsequent 
imprisonment of the defendant, as to deprive 
the plaintiff of his remedy by a civil suit. 2 
M.H.C. 427. [B.. 16 B. 368.] 
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/. — Imperial Acts — continued. 

Act Xlll of 1859 (Workman’s Breach of Con 
tract) — continued. 


!• — Imperial .4cfs-*continued. 

Act XIII of 1859 (Workman’s Breach of Con 
tract) —continued. 


(13G) — Claim birred in Cwil Court — Prose- \ 
cution also barred. — Where a bond to work as j 
■weaver for 13 months or iu default to pay back ; 
the sum ■ advanced could not be enforced in a j 
•Civil Court on account of lapse of time, it can- i 
not be made the basis of a prosecution under 
Act XITI of 1859. Rat. Un. Cr. C. 874-Cr. 
Rg. 50 of 1896. 

(137) — Applicabilitu of Limitation Act. — Act 

XIII of 1859 is a penal enactment, and the 
Limitation Act is no bar to the enforcement of j 
a penal provision. A plea of limitation, which 
is available only in civil suits, cannot be taken 
to b5ir punishment for what is an offence. The 
Limitation Act is not. therefore, a bar to 
recover an advance made to a labourer. 11 
M. 332 = 1 Weir 672. [R., IG B. 368, 1 Weir 

671-a = 28 M. 37; Diss., Rat. Uu. Cr. C. 874.] 

(138) — Advances paid to labourers — Applica- 
tion for reocycenj of Same-Limitation . — The mere 
fact that an advance was made to a labourer so 
long ago that the money could not be recovered 
by a civil action is no sufficient ground for refus- 
ing altogether to give effect to the penal provi- 
sions of the Act. 16 M. 347 = 1 Weir 672 = 3 
H.L.J. 180. 


(139) — Contract under the Act — Liability of 
third parties . — Where a contract for labour is 
made with one. who dies before the fulfflment 
of the contract, persons, who are not parties to 
the contract, cannot be made liable under Act 
XIII of 1859, even though they acknowledge a 
joint responsibility with the decejised for the 
money advanced. 1 Weir 694. 

(140) — Liability of undivided co-parcener of 
ihexoorkman . — Where a person, who had receiv- 
ed an advance of a sura and agreed to perform 
certain work, died before he could complete the 
agreement, held, that the deceased’s undivided 
brother could not be proceeded against under 
s. 2 of Act XIII of 1859, although he had 
undertaken to complete the work. 1 Weir693. 

{1^1)— Magistraie''S pou'er to recottsidev order. 
— Where a Magistrate has made an order in the 
first stage of a proceeding under s. 2 of the 
above Act for the repayment of the money ad- 
vanced to the workman by the complainant, it 
must always be open to him to reconsider the 
legality of his order when it becomes necessary 
for him to inflict a penalty for failure to obey 
the first order. Rat, Un. Cr. C. 537 = Cr Rtf. 9 
of 1891, ® 


(142)— Ord^r ttnder the Act, whether appeal- 
able.— kn order, under Act XIII of 1859, direct- 
mg the repaymeut of money advanced is 
appealable, for, although no sentence in the 
pro^r sense has been passed, yat, it is open to 
the Magistrate, if default is made in the pav- 

money, to p.ass a final sentence. 1 

Weir 694. 

(U8 )— directing pay^nent of money ad- 
vanced vnthout fixing fiot«..—Aii.order. directing 


the payment of the sums of money received by 
the w’orkman in advance, without specifying 
any time within which those sums were to 
paid back, is bad for uncertainty. 1. Weir 696. 

(144) — Time for repypnent. — It is not com- 
petent to a Magistrate, under s 2 of .\ct XIII 
of 1859, to fix a time within which the money 
advanced is to bo paid. Rat. Un. Cr. C. 418 = 
Cr. Rg. 85 of 1883. 

(145) — Submission of calendar.- -k calendar 
should be submitted to the Appellate authority 
immediately after an order under the first part 
of s. 2 of Act XIII of 1859 is passed. When 
further proceedings under the latter part of the 
section are taken, it will suffice to send a simple 
copy of the order containing a reference to the 
calendar. 7 M.H.C. App. 1. 

(145-a)— S. 2— See Nos. 87, SS. 89. 95, 96, 
supra, and 148, infra. 

(145-6) — S. 2 (1) — See No. 79, siipra. 

(146) — S. 3 — Order for bail for repayment of 
money advanced. — Sco2Je of section — S. 3 refers 
only to finding bail for compliance with an 
order dircctingan artificer, workman, or labourer 
to perform or cause to bo performed the work 
for which he has contracted. An order, 
therefore, directing a workman to enter into 
recognisances for the repayment of the money 
advanced is illegal. 1 Weir 699. 

(146-a)— .SeeNos. 100, 104, 121, supra. 

(146-6) — S. 4 — See No. 86, supra. 

(147) — S. 5— Scope of the Act. — The Act 
applies to cases where money has been advanced' 
by employers resident or carrying on business 
in the Punjab. It is not necessary that they 
should reside in anv of the places specified in 
the first section. U P.R. 1902 Cr., F. B. 

(147-n) — See No. 88, supra. 

(148) — iS. 5 and 2 — Extension of the Act under 

5r— Effect — Money advanced, whether recover- 
able when contract expired.— Act XIII of 
1859 is extended to a certain place under the 
provisions ofs.5of the Act, amnstor or employer 
residing or carrying on business in the place 
has the same rights as are conferred by the 
Act on masters or employers i*esulentor carrying 
on business in any Presidenev Town. Per 
Stephen, /.—Under s. 2 of Act'XITI of 1859, 
a master or employer can enforce the repay- 
ment of the money advanced, by a proceeding 
under the Act, even after the term of the con- 
tract has expired. Per Holmwood, J. (contra) 

When the term of the contract has expired', 
a master or employer cannot enforce the repay- 
ment of the money advanced by a proceeding 
under Act XTII of 1859. 12 C.W.N. 869 = » 
Cr. Ii.J'. 134=8 C.L.J. 312. 

pouiers Milder Acl out- 
^ Powers under Act 

XHI of 1859i outside t^Preaidenoy towns,, can 
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1 . — Imperial Acts — continued. 

Act XIII of 1859 (Worltm&n’s Breach of Con- 
tract) — concluded* 

only be exercise! under s. 5 by officers who 
have bettQ specially -appointed. Rat. Un.'Cr. 

C. 701 = Cr. Rg. 32 of 1894. 

Act XIV of 1859 (Limitation). 

[Rep. (except part ofs. 15), Act IX of 
1871. Residue rep. (except as to Sche- 
duled Districts) , ACT I OF 1877. THE 
UNRBPEALED part of S. 15 DBCL.tRED IN 
FORCE IN THE SANTHAL PAUGANAS, REG. 

TTT OF 1873, S. 3, AS .\MENDED DY REG. HI 
OF 1899, S. 3.] 

— S. 1, ol. 7 — See ACT XV OF 1877, ART. 47, 
3N.W.P. 171. 

— S. lo^Possessont suit under section ban ed 
bt/ (iwird under Cr. P.C‘—~Se3 \CT IOFl8</, 

20 W.R. 12. 

Act XXYII of 1330 (Collection of Debts on 
Successions). 

[REP., ACT VII OF 1839.] 

{l)—Jurisdiction^Di$pute as to succession to 
amutt—Certificate.^X Magistrate cannot pro- 
ceed under s. 318, Grim. - Pro. Code-(18ol), in 
case of a dispute arising out of a right of 
cession to a mutt and its appurtenances, but 
should apply to the Judge, under the provisions 
of Act XIX of 1841 (Succession. Property Pro- j 
tection) to appoint a curator, or make some 
order with regard to the property, till the right 
of succession is determined. The graiit of a 
certificate under this Act does not 
title to such land. 11 W.R. Cr. 23 = 2 B.L.R. 

A. Cr. 27. 

(2) -'Certificate of administration — Cr. P.C. 
(1872), s. 530. — The grant of a certificate under 
Act XXVII of 1860 is not sufficient proof of 
possession to entitle the holder to an order 
under Cr. P.C. (1872). s. 530, declaring him to 
be in possession. 25 W.R. Cr. 16. 

Act XXXI of 1860 (Arms). 

[REP., ACT XI OF 1878.] 

See ACT XI OF 1878. 

(1) — Ss. 5 and 35— Jurisdiction to try an 
offence under s. 5 of t)u .4c<.— Under s. .35, Arms 
Act. a Sub-MagUtrate of the First Class has no 
jurisdiction to try an offence under s. 5 oi l 

Act. 8 P.R. 1869.^- 

(2) — Ss ’ 5, 4^—Mami.facturing and selling 

gunpowder without license— Imprisonm^itxn 

default of payment of fine.—Xs s. 5, Act 
ol 1860. gives the power to imprison or nne a 
person for manufacturing or selling gunpowder 
without'a litense, a Magistrate can legally pass 
a sentence of fine or imprisonment m detauit. 
6'M.H.G^ App. 28. {.OoerruUd, 7 M.H:C. 
App. 23J. 

(8)— J9 (/), 29 and 32 {2)—S. 32 [2) not 

’extended to Lower Burma— Prosecution for pos- 

setting arms — Sanction of District Magistrate 
estential. — ^No prosecution can be instituted tor 
the possession of arms under s. 19, cl. (/) ol tne 


Act XXXI of 1860 (Arms)— 7. 

i Indian Anri^ Act, without the previous sanction 
! of the District Magistrate. The mere possession 
of Arms, othCr than those mentioned in s. 14, 
is not a punishable offence. L.B.R. (1872- 
' 1892), 536. 

(3-a)— S. 29 — See No. 3, supra. 

(4) — 5^ 32 —Possession of arms without a 
license. — The proceedings of the Magistrate 
directing the issue of a summons to appear, and 
of a warrant of arrest, against a person for the 
\ possession of arms without a license under the 
Act were held to be illegal. The mere posscs- 
^ sion of certain arms without a license would be 
I an offence, only if the provisions of s. 32, Act 
XXXt of 1860, had been extended to and were 
still in operation in the district. 9 B.L.R. Ap. 
34 = 18 W.R. Cr. 1. 

p (5) — The mere possession of arms without a 
' license is no offence whatever under the Arms 
] Act, wherje-fche provisions of s 32, have not been 
^ extended to a district. 18 W.R. Cr. 26. 

' (6 ) — Convict 'io^inn a place where the provisions 

of the section loere in force. — In a place whore 
the prohibitory and penal cLauses of s. 3*2, Act 
' XXXI of 1860. were not in force, a conviction 
' under that section was set aside. 119 P.R. 
1866 Cr- 

(7)— S 32{1 and2)—XIoflS78, ss.13,19- 
Unlicensed possession of arms. — S- 3*2 (2) of Act 
XXXI of 1860 can bo said to apply, in any 
specific sense, to a certain Taluka, only if one 
or other of these conditions has been fulfilled, 
that is, if either : — (a) an order of disarmament 
has been duly published, or (5) a general search 
for arms has been ordered. If there is also no 
notification in the local official gazette extend- 
ing s. 15 of Act XI of 1878 to the Taluka, the 
possession of arms without a license in that 
place is not punishable under s. 19. 9 B. 478. 

(Q) — s. 32 (2) — Unlicensed possession of salt- 
petre. — The unlicensed possession of saltpetre 
is not an offence, under the Arms Act, as it is 
not an ammunition within the meaning of the 
Act, notwithstanding the rules of the Chief 
Commissioner to the contrary. 25 P.R. 1869 
.Cr. 

(9) — See Act XI of 1878, ss. 19 (5) and 29, 1 
Weir 663. 

(9-a) — See No. 3, supra. 

(10) — S,32 {6) — Possession of arms — Illegality 
of search. — When the mere possession of arms 
was made an offence in a certain district, the 
accused would be punished for the illegality of 
their possession, if there were satisfactory evi- 
dence that the prisoners were in possession of 
arms, notwithstanding that the police might 
have also committed an illegality in their pro- 
cedure in conducting the search. 2 N.W.P. 
57. 

(11) — Pine—Imprismvmeni, — A sentence of 
fineonly, or imprisonment only, under s. 32 (6) 
is a legal sentence. 1 B. 308, F.Bi [R., 16 B. 
689.} 
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I. — Imperial Acts — continued. 


I, —Imperial Acts — continued. 


Act XXXI of 1860 (Arms) — concluded. 

(12) — S. 35 — Jurisdiction of Magistrate — Cr. 
P.C. UST2), s. 2. — The term “ Magistrate,” in 
s. 35 of Act XXXI of 1860, applies only to the 
"Magistrate of a District as defined in s. 2 
of the Cr P.C. Rat. Un. Cr. C. 80 = Cr. 
Rg. 15-1—74. 

(12-a) — See No. 1, supra. 

(12-6) — S. 44 — See No. 2, supra. 

(13) — 5. 46 — m default of fine. 
— Only when it has been ascertained in the 
manner provided in s. 46, that no sufficient 
distress can be had, can an order for imprison- 
ment in default of fine be passed. 120 P.R. 
1866 Cr. 

Act XXXII of 1860 (Income-tax). 

I REP., ACT VIII OP 1868. J 

See ACT IX OF 1869, 2 N.W.P. 113. 

Act XXXYI of 1860 (Stamps). 

[Rep., Act X of 1862.] 

(1) Act X of 1862 — Unstamped instrument 

made in Australia, dated 26th May, 1862, sought 
to be used in Madras — Penalty under Act I of 
1879. — An unstamped instrument, comprising 
an assignment by will and also a power of 
attorney executed in Australia and dated 26th 
May, 1862, is not ch.argeable either under Act 
XXXVI of 1860 or Act X of 1862 with stamp 
duty. Consequently no penalty can be levied 
under Act I of 1879. 14 M. 255. 

(2) — Ss. 26, 37— See CONVICTION, 3 E.H.C. 
Cr. 34. 


(2-a) — S. 37 — See No. 2, supra. 

(3) — S* 52 — Non-compliance — Irregularity.-^ 
A conviction under the Stamp Act is illegal 
where the procedure under s, 52 is not com- 
plied with. 3 B.H.C. Cr. 36 (Note), 

Act XLY of 1860 (Penal Code), 

See Penal Code. 


Act Y of 1861 (Police). 

[Rep. in part. Act IX of 1871 ; Act X' 
OF 1874 ; ACT X OP 1882. ReP. in PAI 
(IN Bengal), Ben. Act Vll of 1869 ; Re 
IN PART (IN Rangoon), Bur. Act iv < 

1899, S. 2. WHEN NOTIFIED (AND SEE SS 
AND 4). AMENDED, ACT Ul OF 1888 * A< 

^ : LOCAL] 

Reg. vii of 1901. Supplemented, be 
Act vii of 1869. Portions extended ■: 
Calcutta and Suburbs, wtth modific 
T ioNs, Ben. act i of 1898. Declared 
force in— Santhal Parganas, Reg. i 

of 18 <2, S. 3, AS AMENDED BY R£G HI < 
1899, S. 3 5 THE ARAKAN TTtt.t. Distrip 
EXCEPT S. 11, Reg. IX OP 1874, S. 3 ; UPPI 
BURMA GENERALLY (EXCEPT THE Shv 

States), act xm of i898. s. 4 ; britk 
Baluchistan, Reg. i op 1890. s. 3 • ti 
Angul District, Reg. i op 1894 s 3- ti 

Hill-tracts, reg. ' i < 


Act Y of 1861 (Police)— con<tuwe<i. 

(1) — Penal Code, ss. 99, 351 and 353 — Assault 
on a police officer — Police officer trying to secure 
thumb impression of a survetlle — Assault to 
deter the police officer from taking the impression- 
— PoliceCode — Utile regarding surveille. — A rule 
of the Police Code, to the effect that when any 
surveille is at home, proof of his presence can 
be secured by taking a thumb impression on the- 
report, does not impose an obligation upon him. 
to give a thumb impression when required, and 
he cannot be forced to do so, if he objects. Where 
a surveille, on a domiciliary visit to him by a 
Sub-Inspector of Police, objected to the taking 
of the impression, and when the police officer 
extended his band to take the impression, he 
produced a lathi and said that he would not 
allow the impression to be taken and that, if 
any one asked for it, he would break his head, 
held, that the act did not amount to an offence- 
under s. 351, Penal Code, and that, had the 
act amounted to an offence by itself, s. 99 
would have been applicable. 30 C. 97 — 6C.W. 
N. 342. 

(2) — Society for the Prevention of Cruelty to 
Animals, officers of — Public servants — PenaV 
Code, s. 21. — Officers of the Society for the- 
Prevention of Cruelty to Animals, appointed 
under Act V of 1861, are public servants with- 
in the meaning of the Indian Penal Code. 
The mere fact that the certificates cf appoint- 
ment given to such officers are not strictly in 
conformity with the form prescribed in the- 
Schedule to Act V of 1861, does not invalidate- 
their appointment or take them out of the 
category of public servants. 3 G.L.J. 475^10* 
C.W.N. 727 = 3 Cr. L.J. 420. 

(3) — Appeal from convictions under Police 
Code — Convictions under this Act are appeal- 
able like other convictions. Where the 
appellants were convicted by anofficercxercising 
the powers of a Magistnite and sentenced to 
imprisonment exceeding the limit prescribed by 
s. 411, Crim. Pro. Code, I861.the appeal lies to- 
the Sessions Court. 5 W.R. Cr. 22. 

i4)— Appeal.— Act V of 1861 is aspecial law on 
the subject of police, and persons charged with 
offences punishable under that law must be- 
tried under the provisions of the Crim. Pro. 
Code. Convictions under Act V of 1861 are 
appealable in the same way as other- 
convictions. 5 W.R. Cr. Clr. 1. 

{5)— Jurisdiction of Magistrate to direct 
enquiry by police officer.— A Magistrate is 
competent, under s. 133, Criia. Pro. Code 
(1861), to direct an enquiry to be made by a. 
police officer into an offence punishable under- 
a Local Act, suchas the Police Act. 14 W.R. 
Cr. 41. 

{6)— Police officer committing offence, while 
not <n\ duty.— A police constable is liable to be 
punish^ under the Penal Code, and not under* 
the Police Act. if he commits any offence whei^ 
not on duty. 96 P.R. 1866 Cr. 
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I. — Imperial continued. 

let Y of 1861 (Police) — continued. 

{D—Applicabilitif to unauthorised playvig of 
music at night. — Where it does not appear 
that an occasion, such as that furnished by 
playing music at midnight on a marriage 
ceremony without permission, required any 
intervention or interference on his part, or 
that he issued any direction or gave any order 
in the matter of the playing of music, the 
Police Act does not apply. S C.P.L.R. 92. 

(8) S. 4— Sec SANCTION TO PROSECUTE, 

6 P.R- 1910 Cr. 

(9) _S3. 4, 7. 24 and 42— See DEFAMATION, 

4 P.W.R. 1910 Cr. 

(10) _Ss. 5 atid ae-Crwi. Pro. Code (189S), 
ss. 195, 439 — Complaintto thelnspector-Gcneral, 
Police — Investigation by District Superintendent 
of Police— Its dismissal - Sanction to prosecute 
—Revision.— \Where H.D. sent to the Inspector- 
General of Police a few specific charges of 
bribery against the Sab-Iuspector of Police an 
asked for investigation, the Inspector-General, 
who is a Magistrate under s. 5 of Act V of Ibbi 
and is empowered by s. 36 of the Act to enquire 
into and determine as a Magistrate any charge 
against a police officer above the rank of a con- 
stable, ordered the District Superintendent of 

Police to iuvestig.xte, and that officer forwarded 
•the result of his investigation to the District 
Magistrate. Hehl that a false charge of an 
ofionce, preferred to a person empowered o 
order investigation by the Police, thou^ no 

followed by further proceedings in any Court, 

brings the matter of the charge 'Within the s 
part of s. 211, I.P.C. 9 P W.K. 1908 Cr = 7 
S. L.3. 291. (14 P.R. 1879 Cr.. 3 P.R. 1888 
Cr., F; 6C. 281. 6 C. 620, R; 5 P.R. 1888 
Cr., 17 0. 574, D.). 

(10-a)— S. 7— See No. 9, supra. 

(11)— Ss. 7 and 29 — Suspension and confine- 
sjienttor unlimiUd term— Cumulative punish,- 
ment, legality o/.— An order for the suspension 
And confinement of a police officer lor an xm- 
limited period of time exceeding the hmits 
laid down in cl. (6) of s. 7 of Act V of 1861, is 
illegal, and is not such an order as a Distnot 
Superintendent of Police can legally pass at all, 
nor one which he can pass in the alternative 
under s. 7 of the Act ; and no conviction under 
8. 29, for disobeying such order, is maintain- 
able. 2 C.L.J. 616 = 3 Cp. L.J. 110. 

(12)— Ss. 13 and 15 — Levy of cost of Police 
Jrom indwiduala.—S. Magistrate has no power 
to realize the cost of a constable from an indi- 
vidual. 1 W.B. Cr. 10. 


(12-a)— S. 16— See No. 12, supra. 

17— Object of appointing special ca- 
stables — Refusal to serve — Penal Code, s. 173- 
The onlyde^imate object for appointing social 
constables is to strengthen the ordinary Pph^ 
force by the addition of suitable persons to their 
number, when the ordinary force find them- 
aelves too few to meet an emergency. In a^se 
cf dispute as to proprietary rights, it is an abuse 


/. — imperial Acts — continued. 

Act Y of 1861 (Police) — continued. 

of the law and an act of oppression to appoint 
active men on one side as special constables, in 
order to prevent their asserting their alleged 
rights and so to give an advantage to the other 
party. A refusal to serve as such is no offence 
under s. 173. I.P.C., and proceedings could not 
betaken under that section. 10 C.W.N. 82 = 2 
C.L.J. 556 = 3 Cp. L.J. 169. [R-, 10 C.W.N. 

322, 12 C.W.N. 727.] 

(14)— Ss. 17 and 19— Penal Code, ss. 147, 
149 and 353 — Refusal to accompany a police 
officer to police station to I'eccive appointments 
a>id badges ' of special constables — Resistance to 
police-officers in the arrest of such men . — 
Refusal to accompany a police officer to the 
Police Station, situated at some distance, not 
for any purpose of police duty, but simply to 
obtain the authority of appointment to serve as 
special constables and the necessary badges and 
arms, does not amount to a refusal to serve as 
special constables, and it does not, therefore, 
constitute an offence under s. 19 of the Police 
Act An arrest made by a police officer on such 
ft refusal is not lawful, and any resistance 
offered to such an arrest does not amount to 
an offence under s. 353, although it may 
amount to an offence under s. 147. 28 C. 411 

=:S C.W.N. 134. 

( 15 ) — 5s. 27 and 19— Special constables — .4p- 
pointment, circumstances justifying— Disobedi- 
ence of order under s. 17— No offence under 
s. 19. — The circumstances which justify the 
appointment of special constables under s. 17 of 
Act V of 1861 are that a disturbance of the peace 
is apprehended and that the police force avail- 
able is insufficient to preserve the peace and 
protect the inhabitants of the place where the 
disturbance is apprehended. In the absence of 
those circumstances an order under s. 17 of Act 
V of 1861 is improper and there should be no 
conviction of the persons appointed special con- 
stables for disobedience of the same. 12 C.W. 
N. 366 = 7 Cr. L.J. 186 = 35 C. 454. 

(16) — S$. 17 and 19— Appointment of Special 
Constablcs—Circumstances justifying appoint- 
ment— Refusal to comply icith an impro^r 
order of appointment. — The circumstances which 
justify an order under s. 17 of Act V of 1861 are 
that a disturbance of the peace is apprehended 
and that the police force available is insufficient 
to preserve the peace, and protect the inhabitants 
of the village where disturbances are apprehend- 
ed. 

In a case where it was not clear that there 
was any danger of a disturbance of the peace or 
€hat, if thetfe ^as such a danger, the ordinary 
polled forbe‘«6?«^ilable was not sufficient to coj^ 
with it, held that the appointment of the peti- 
tioner as a special constable was unnecessary 
and inexpedient, held, further, that the peti- 
tioner should not be prosecuted under s. 19 of 
Act V of 1861 for his refusal to act in accordance 
with such appointment. 12C.W.N. 727 = 8 C. 
L.J. 66 = 7 Cr. L.J. 607. (12 C.W.N. 366, 10 
C.W.N. 82 = 2 C.L.J. 655, F.). 
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/. — Imperial Acts — continued. 

Act Y of 1861 (Police) — continued. i 

(IT) — Ss. 18, 19, 29 — Specinl Constables — j 
Order of a2)v>oinhnent — Interference by High \ 
Court on revision — Object of appointment — j 
Executive order — Befusal to act— Punishment— \ 
Prosecution. — A person, who has refused to act ' 
as a special constable, cannot be prosecuted I 
under s. 29 of the Police Act. The provisions j 
of that section were not intended to apply to 
special constables and cannot be interpreted as 
so applying bv the operation of the provisions i 
ofs. 18. lOC.W.N. 322. i 

(17-rt) — S. 19 — See Nos. 14 to 17, supra. 

(18) — S. 20 — Clint. Pro. Code (idS.?), s. 14 

Power of police oncers to exercise Magis- 
terial authority — Local Government should 
confer special power.S. 20 of the Police Act 
and the last part of s. 14 of the Code of 
Criminal Procedure preclude police officers j 
from exercising authority as ‘Magistrates. , 
Paragraph III of the Schedule of the Criminal | 
Justice Regulation enables the Local Govern- ' 
ment to confer Slagisterial poweVfl^ on police 
officers notwithstanding these provisions, but 
such powers would have to be speciallv conferred 
and for particular purposes. U.B.R. (1892— 
96), Yol. I, 10. 

I 

(J9) S. 23— Arrest — Huty of jiolice officer . — 
Under this section a police officer is not bound 
to arrest a person against whom no proceedings 
have been directed, if he believes that he has 
not sufficient grounds for apprehending him. 

26 W.R. Cp. 8. 


— Imperial Acts — continued. 

Act Y of 1861 (Police) — cou/inr^cd. 

not be put in force except in extreme cases, and 
where milder remedies have been tried and 
failed. 10 C.W.N. 79 = 2C.L.J. 566 = 3 Cp. L. 
J. 178. 

(26) — The section deals with offences 
constituted either by any violation of duty, or 
wilful breach, or neglect of any rule or regula- 
tion, or lawful order, made by competent 
authority on the part of a police officer. Any 
neglect of duty short of a violation of duty does 
not amount to an offence under the section. 
12 C. 427. 

(27) — Offence under section, if cognisable — 
An offenco under the above section is not a 
cognizable offence. U.B.R. (1892-96), Yol. 1. 
298. 

(28) — Lawful order," conslmiction of . — 
The words “ lawful order ” in r. 29 of the Police 
Act mean .an order which the authority men- 
tioned therein is competent to make ; so that 
they would not cover an order for extra drill, 
given by a District Supcriiltendent of Police to 
his constables, for their failing to cut down tho 
jungle in the vicinity of their lines as per his 
orders. 12 C. 427. 

(29) — Violation of duty must be deliberate . — 

Before a police officer can be convicted of an 
offence under s. 29 of the Act. it must be found 
that he is guilty, not of mere neglect, but of 
deliberate and intentional violation of duty. 
17 W.R.Gp. 34 = 8 B.L.R. App.60. [F., 19 W. 

R. Cr. 7.] 


Order to purchase material for repair- 
ing thana, if an order under section.— Where 
money was given to a police constable by the 
assistant moharir of his thana to purchase 
rafter and bamboos for repair of the thana» 
held that the order to purchase rafters, etc., 
was not an order of the kind contemplated by 
this section. A.W.N. 1891. 179. 


(21)— -S. 24. — iSVeCUIM. PRO. CODE (1898). 
ss. 190 (1) (6) and 4 (1) (h), 1 L.B.R. 18. 

(21-a) — See No. 9, supra. 


3^ T^' washed on to an esl 

■—Ijiclaimedproperty.—THtnher claimed 

landowner as having been washed on to ' 
estate by a river is not unclaimed prope 
within the meaning of s. 25 and the follow 
sections of the Act. 9 W.R 97 


(23)— S. 26— See 
(1902-03). Police, 1. 


Lost goods, 


1 


U.B.R. 


T> r of section.-^B^ 29 of the 

Police Act has no application, to persons who 
are not police officers. lOG.L.R. 321. 


(25)— The framers of a. 29 of Act V of 
could never have intended it to apply to a 
where the offence charged k Sh^nce 
spTOial constable’s parade on certain dates i 
out permission. The section is an exceed 
stringent provision of the law which ’ 


(30) The accused, a Sub-Inspector of Police, 
was charged with an offence under the section 
for carelessness in conducting an inquiry. The- 
facts proved against him were, that he failed to 
record the statements of certain parties till lato 
in his enquiry ; that ho did not search the 
house of one Bakhti, that he did not keep a 
proper look-out to ascertain whence the said 
Bbakti got certain ornaments found in her 
possession . On these findings, he was convicted 
and sentenced to pay a fine of Rs. 100. Held 
that the findings did not constitute any offence- 
punishable under . the (Spotion, for, under the 
Act, it is only wilful neglect or violation of duty 
that constitutes a criminal offence. A.W;H» 
1663, 42. 

(31) — Mere rashness or negligence on the 
part of a police officer, before ordering the search 
of a man’s house for stolen property, does not 
constitute an offence amounting to a violation 
of duty under s. 29 of the Act. The violation 
there intended must be wilful, intentional 
violation of some clear duty, or other. 19 W. 

34Cr.=8 B.L.R. App. 

o0| ^7. 

(82) or omissions punishable-under the- 
^^‘•■“Acts or omissions punishable, under 

f.* ^3 within the category of 

offences punishable under any law other thiui 
the Indian Penal Code” and those offences 
likewise fall within the terms of s. 148 of the 
same Code. 38 V.R.'Gr. 20. 
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f. — Imperial ccntinued. 

Aet V of 1861 (Police) — coniintied. i 

(33) — iie/Jtsrti to turn out for driU, if an 
offence . — Refusal to turn out for drill on being | 
ordered to do so by a head constable in charge 
of the thana is an offence under s. 29 of the 
Act. A.W.N. 1896, 105. [Diss., 20 A. 70] . 

(34) — Overstatfing of leave by a constable. ^ 
Where a constable obtained leave of absence for • 
one month, a substitute being appointed, and , 
overstayed his leave by 20 days, held, that such ; 
overstaying of one’s leave would not amount to 
a “ withdraNval from the duties of his office, i 
within the mejaning of s. 29 of Act \ of 
6 A. «5 = A.W.N. 1884, 215. iD., Rat. Ln. Cr. 

C. 279.] 

(35) — A police constable overstaying his le«ye 
without permission cannot be convicted 
s. 29 of the Police Act. 6 C. 625 = 8 C.L.R. 56. 

(3(5 ) — Deputing subordinate if aniottnts to 
neglect of dwfy.— When a police officer is 
authorised by law to depute his subordinate to 
proceed to a place where a crime is reported to 
have been committed, be cannot be supposed to 
have contravened the law by not proceeding to 
the spot himself ; under such circumstances, 
the conviction of the prisoner on a charge© 
wilful violation of duty is illegal. 1 A^ra Cr. !• 

(37) — Police officer under suspe7ision if can 

be convicted for tvithdrawing from duty wxthou 
leave.— k police officer under suspension cannot 
be convicted, under s. 29, of withdrawing from 
the duties of his office without permission. 1/ - 

W.R. Cr. 12 = 8 B.L.R.App. 58. 10 

(38) — The provisions contained in s. 29 of Act 
V of 1861 contemplate that the person, to be 
charged with an offence under that section, 
must bavo been, at the time of his doing e 
act in respect of which the charge is preforre , 
a police constable within the meaning of la 
statute. A suspended police officer ce.ases to be 
a polico officer. Where a police constable was 
suspended, and was ordered to remain in 
lines during the suspension, held, that he was 
not guilty under s. 29, for absenting hims^t 
therefrom without leave* 10 A. 459 A.rt. 
1888, 169. 

(39)— Poiice officer making ‘negligent or 
incorrect report of local A police 

officer negligently or improperly submitting an 
incorrect report of a local investigation may 
punished under s. 29 of the Act in cases where 
the proof is sufficient to bring the (»se under 
8. 218 of the Penal Code. 15 W-R. Cr. l/« 

UO)— Jurisdiction over police officers of Deputy 

Magistrate exercising full powers of 
—A Deputy Magistrate exercising 
.powers of a Magistrate has Jurisdiction under 
this section, to fine police officers for violation 

of duty. 4 W.R. Cr. 2. 

{U)—JurisAictiwn of Magistrate to trv cases 
under Act.—K Magistrate only, and a 

Sessions Judge, has power to try c^es 
the above section, fi. 152 ,.,prun. I'ro. C 


I.— Imperial continued. 

Act Y of 1861 (Police) — continued. 

(1861), does not apply to cases in which there 
has not been a continuous detention for 24 
hours. 1 W.R. Cr. 5. CP-. 19 A. 465]. 

(42) — Jurisdictioyt of Cantonment M/igistrate. 
—A Cantonment Magistrate has power to try 
cases, under this section without complaint. 

1 Agra Cr. 24. 

(43) — Cri»(. Pro. Code (1S9S), s. 550 Trial 
by a DisU-xcl Magistrate of case of breach of 
order of Inspector. — Held, that a District 
Magistrate is not precluded under s. 556, Cr. 

' p.C., cn account of his being the head of the 

1 Police in the District, from trying a person 
under s. 29 of Act V of 1861, for a breach of 
' an order issued by a Reserve Inspector. 22 A. 

; 340. [P., 24 M. 238=2 Weir 238.] 

Hi)— Jurisdiction over European British 
' subjects.— S. 29 of Act V of 1861 does not give 
j a Magistrate jurisdiction over European British 
1 subjects. Where, in a prosecution under s. 29, 

’ the plea of being an European British subject 
is raised by the accused, the Magistrate is 
bound to enquire into and determine that pica. 

3 N.W.P. 128. 

(45)— Cri7tt. Pro. Code {1S98), s. 963— Sum- 
mat'y trial of an offence under s. 29— Duty of 

Magistrate. In a summary trial of an offence 

under s. 29 of Act V of 1861, it is not sufficient 
to state that it consisted in the absence from 
special constable's parade on certain dates 
\vitbout permission, but it is necessary to state 
that the act consisted of a breach of duty law- 
fully imposed, and to specify how the duty was 
created, and in what act or omission the breach 
consisted. 10 C.W.N. 79 = 2 C.L.J. 865 3 
Cr. L.J« 178. 

(46) — The summary conviction and punish- 
ment of two police officers under this section, 
by a Cantonment Magistrate, without formal 
trial, was held to he irregular aud illegal. 1 

Agra. Cr. 24. 

(47) — Power to make rules— General rules 
issued by District Superintendent— Validity — 
Disobedience to sxich rules. — There is no express 
power given by the Act to any officer, save the 
Inspector-General of Polico, to make rules ; he 
can do so under s. 12 for, amongst other 
purposes, preventing abuse or neglect of duty. 
Such rules must be made subject to the appro- 
val of the Local Government. Therefore, a 
disobedience of an order of the District Super- 
intendent to the effect that constables are to be 
within the lines at 9 P.M. is not an offence 
under s. 29 of the Act. 15 C» 194. 

HQ) - Special Buie by the District Superin- 
tendent of Police. — Semble, such a general rule 
made by a District Superintendent would not 
come under the Act ; probably a special order 
requiring the presence of an officer or of certain 
officers within the Police lines, issued express- 
ly to him or each of them ** would come under 
s. 29 as being not a “ rule or regulation,” bub 



127 


THE ALL INDIA DIGEST. 


128 
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Act Y of 1861 (Police) — continued. 

a lawful order ” made by a competent I 
authority and relating to the duties of the 
officer, one of which is to be at hand when 
required for service. 15 C. 194. 

(49) — See Penal Code. s. 221. ii P.R. ; 

1874 Cr. : 

(50) — See Penal Code, s. 463, U.B.R. (1897 
—1901), Vol. I, 356. 

(51) — See Police, L.B.R. (1872—1892), 150. 

(51-a)— See Nos. 11 and 17, supra, and 
No. 66, infra. 

(52) Ss. 29 — 42 — Prosecution of police officer 
under the Act — Saiu:tion — Notice, — Any person 
aggrieved by the acts of police officers can prefer 

a charge under s. 29 of Act V of 1661, without ' 
the sanction of ihe Government or other com- 
petent authority and without any previous 
notice in writing as required by s. 42, that 
section being applicable only to civil actions. 

2 P.R. 1868 Cr. I 


(53) — S. 30 — See PENAL CODE, S. 153, 29 
A. 569 = A.W.N. 1907, 171 = 6 Cr. L.J. 14. 

(54) — Ss 30 Old 31. — Singing in the streets 

at night — S. 30 of the Police Act, 1861, as 
amended by Act YIII of 1895, only authorises 
the police to r.jgulate the extent to which music 
may be used in the streets on the occasion of 
festivals and ceremonies. Neither s. 30 nor s. 31 
empowers the police to issue a general order 
prohibiting any singing in the streets at night. 
L.B.R. (1893—1900). 394. ^ 

(54-a) S. 31 — See No, 54, swpra. 

(55) — S. 34 — Placing tanbans in a public 
thoroughfare.— V&tzoxis placing tanbans in a 
public thoroughfare are guilty of an offence 
under s. 34 of Act V of 1861. But a Magis- 
trate is not competent on his own motion to 
set on foot a prosecution. 2 N.W.P. 5. 


(56)- Penal Code, ss. 268 and 290 — Public 
nutsa^— Definition— Tetnpotary obstructio 7 i 
y publw thoroughfare.— 1,1 placed a board in 
front of his house over the water channel and a 
considerable portion of the road-way, leaving 
only a small space by which persons could pass 
by his house. On this board he sat writing and 
delivering to a large crowd of persons vouchers 
for bets which they had made with him about 
the Government opium sales. Held, that 
under these circumstances, although M could 
not properly be convicted under s. 34 of Act V 
j liable to a conviction under 

ss. 268 and ..90 of the Penal Code. A.W.N. 1906, 

317 = 1 Cr. L.J, 492 = 1 A.L.J. 11. 

(bl)—Slau^htering.of cow in open, verandah— 
Meaning of tjw Unn 'open place."— The words 
^ open place, coupled with “road,” ‘‘street” or 
^oroughfore ’must not be interpreted ejusdem 
The addition of the words “open place” 
by the Amending Act (Vm of 1895) giv« the 
section a wider significance, and thisiasho^ by 

another amendment m the same section made 
at the game time, in which the annoyance, etc 
caused must not be to the “ residents 
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passengers,” but to “residents or passengers.” 
The intention of the Legislature was, therefore, 
to extend the Act not only to passengers who 
would be on such a road, street or thoroughfare, 
but also to residents, who are not passengers. 
The slaughtering of a cow in an open verandah, 
so as to cause annoyance to the residents of that 
locality, and in spite of their remonstrances, 
constitutes a breach of s. 34 of the Act. 27 C. 
655. 

{^^)-^Overloading an ekka. — Having, in an 
ckha six persons besides the accused, the ekka 
driver, was held not necessarily an offence 
punishable under s. 34, Act V of 1861. 28 

P.R. 1885 Cr. 

(59) — Imprisomnent imposed under the above 
section, nature of . — Imprisonment imposed sub- 
stantivel}' under the .above section must be 
simple. It follows, under s. 66 of the Penal 
Code, that imprisonment in default of payment 
of fine under the same section must also be 
simple. U.B.R. (1897— 1901), Yol. 1,363. 

(60) — A senteuce of imprisonment under 
s. 34, whether substantive or in default of pay- 
ment of fine, must be simple. L.B.R. (1872— 

92), 434. 

« 

(51)“Rtof in a Municipal bazaar. — The 
^lunicipal bazaar, though it is not a street or a 
road, is possibly a thoroughfare, and a riot 
committed in the bazaar comes under the 
above section. U.B.R. (1892—96). Yol. I, 296. 

(62) S. 34, cl. (2) — Cruelty to aiiimals. — 
The attention of one of the petitioners had been 
called by the District Superintendent of Police 
to the condition of two horses and he had been 
warned not to drive them. Evidence was let in 
to show that they were bleeding from collar 
galls badly galled and bleeding from both 
shoulders, and also suffering from running 
barseti sores and that the attention of the 
petitioners bad been called to it. The peti- 
tioners were convicted of an offence under s. 34 
of the Act. Held, on revision, that the con- 
viction was proper on the ground that the using 
of the horses was a cruel one and that the 
barseti sores and the matter running from 
them were likely to be productive of damago 
and risk to the public and would cause annoy- 
ance to any person who saw them beins driven. 

A.W.N. 1887, 67. 

(63) Retrial of offender discharged qf offence 
und^ s. 277, Penal Cofie.— Where an offender 
is discharged on a complaint under s. 277 of the 
Penal Code, he cannot bo retried on the same 
facts under s. 34, cl, 7, of Act Vof 1861. Colm. 
Dig. Cr. 60 of 1876. 

(64) Ss. 34, 37 to 40— Imprisonment in 
default of payment of fine.— The accused in this 
case was convicted of an offence under s. 34, 
Act V of 1861 and sentenced to pay a fine of 
Rs. 2, or in delaiUt to 4 days’ rigorous imprisoo- 
ment. Held that the ^ntence of imprisonment 

mu « “'^st be set aside. 

Ihe Police Act lays down a special procedure 

h>r r^iMtion of fines imposed under the Act. 
L.B.IL (1873—1892), 478. 
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I. — Imperial Acts — continued. 

Act Y of 1861 (Police)— coiioiwJed. | 

(61-o) — S. 36— See No. 10, supra. 

(64-6) — S. 37— See No. 64, supra. 

(64-c) — S. 38 — See No. 64, supra. 

(64-d) — S. 39 — See No. 64, supra. 

{64-e) — S. 40 - See No. 64, siipra. 

(65)— S. 42— Scope o/.— The prosecutions re- 
ferred to in' this section are for acts done or pur- 
porting to be done by a police officer in the 
execution of his duty as a police officer, and not 
for acts done apart from the execution of his 
duty. U.B.R. 11897—1901), Yol. I. 365. (7 

N.W.P. 237. jR.)- 

(65.fl)^5ee Nos. 9 and 52, supra. 

(06)— Ss. 42,29— Scope. Ss. 42 hasno bearing ' 
or connection with s. 29 of the Act« 7 N.W.P. I 
237. IR., U.B.H. (1897—1901), Vol. I, 365.] 

(67) — Detention in custody for more tiian 24 
hours— Cr.P.C. {1861), s. i52.— Three police 
officers detained a person, suspected of having 
committed theft, in custody without a special 
order for more than 24 hours for the purpose of 
enabling the officer in charge of the police sta- 
tion, who was absent, to go into the case. He 
was further detained in contravention of the 
provisions of s. 152, Cr. P. C. Held, per Cun- 
ningham and Campbell, JJ. that they were 
answerable for detention only until the return 
of the superior oflBcer. Held, per Linds.ay, J., 
dissenting, that the prosecution instituted, more 
than three months , after the detention, was 
barred by s- 42, Act V of 1861. 36 P.R. 1870 Cr. 

(68) — Suif against police o^cer.—la a suit 

against a police officer, the objection under 
this section, that one month’s notice has not 
been given, must be taken in the lower Court , 
and the objection, if not taken advantage of 
and pleaded in the first intance, cannot be made 
use of as a ground of appeal . 8 W • R . 425. 

(69) - S. 44— Police offiee^ — P^ial Code, 
s. 177 — Omission to give information. Under 
the above Act, a police officer is bound to 
communicate information to his superior officer 
regarding the commission of a riot affecting tbe 
public peace, and to make an entry thereof in the 
diary which he is required by s. 44 to keep, and 
the omission to give such information brings 
him within the purview of s. 177, Penal Code. 
21 W.R. Cr. 30. 

Act IX of 1861 (Minors). 

[Bep., act vm OF 18900 
See Minor — Custody of minor. 

(1)— Girl of sixteen, whether can legally cw- 
eent to leave guardian's protection. — A girl under 
sixteen years of age has not such a discretion 
as enables her, by giving her consent, to protect 
any one from the criminal consequents of 
inducing her to leave the protection of a lawful 
guardian ; but where the return to the wnt ^ 
habeas corpus stated that a girl was *60^ f-fi® 
age of 16 (though her mother stated her to 

9 


1.— Imperial Acts — continued. 

Act IX of 1861 (Minora)— conchwfed. 

be of the age of thirteen years and nine months) , 
the Court held that she was of years of discre- 
tion to choose for herself under whose protection 
she would remain. B B.L.R.O. Cr. 418. (i?*, 

5 B.L.R. 557, 9 M. 391.] 

(2) — Pegu — European British minors. — This 
Act applied to Pegu, and also to minors, tbe 
lawful children of European natural-born 
British subjects. 3 W.R. Rec. Ref. 5. 

Act XYI of 1861 (Stage Carriages). 

[Rep. in part, act XIV of 1870. amend- 
ed. ACT XVI OF 1876. REP. IN PART AND 
amended, act I OF 1898.] 

(1) _5co^e o/-4cf.— The Act does not apply to 
a carriage which is not ordinarily used for a 
journey of a greater distance than 20 miles. 

Rat. Un. Cr. C. 364 = Cr. Rg. 7 of 1888. 

(2) — S. 7 — Carriages plying in a tov:n — Bom. 
Act, VI of 1863, (Public Conveyances Act).— 
The Stage Carriages Act, 1861, does not apply 
to a carriage plying only within a town and its 
suburbs, to which the Bombay Public Convey- 
ances Act would apply if extended thereto. 
Rat. Un. Cr. C. 327 = Cr. Rg. 17 of 1887. 

(3) — Ss, 7, 9,21 — References, under ss. 7 and 
9—Cr. P.C. {1862), s. 29. -Jurisdiction of 
Magistrate to try offences under Act. — Reading 
the first para of s. 29, Cr. P.C-, with s. 21 of 

I Act XVI of 1861, it will be seen that all Magis- 
trates have jurisdiction to try offeuces against 
ss. 7 and 9 of the Act. Rat. Un. Cr. C. 364 
= Cr. Rg. 7 of 88. 

(4) — s. 8— Running a horse not passed by the 
police or permitting stagecarriages to be draum 
by coolies not an offence. — Running a horse 
which had not been passed by tbe police in breach 
of a rule made by the District Magistrate or 
permitting a stage carriage to bo drawn by 
coolies was not an offence under s. 3 of the Act. 
A.W.N. 1883, 228. 

(5) — Ss. 8, 9 - Jurisdiction of second class 
Magistrate. — A Magistrate of the second clasp 
has no jurisdiction to try an offence under ss. 8 
and 9 of Act XVI of 1861. The offence is triable 
only by a Magistrate of the District or a Magis- 
trate of the first class. 7 P.R> 1879 Cr. 

(6) — S. 9 — See Nos. 3 and 5, sup)'a. 

(7) — Ss. 9 and 10 — Whether or not a horse 
used in a licensed stage carriage has been 
overdriven should be decided from tbe facts of 
each case, and it was ultra vires of the Local 
Qavemment to prescribe by a rule made for 
enforcing the provisions of the Act, as amended 
hy Act XVI of 1876, that a person who drives 
a horse more than two stages of a certain 
distance within 24 hours will be considered to 
have overdriven tbe horse so as to render him- 
'self liable -to the penalty presorioed by the Act. 
A.W.N. 1897, 27. 

(8) — S. 10 — See No. 7, supra. 

(9) — 8. 21 — See No. 3, supra. 
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/. — Imperial Acts — continued. 

Act XXIII of 1861 (Code of Civil Procedupo). 

[Rep,, Act X of iS77.] 

See ACT X OF 1877. 

See ACT XIV OF 1882. 

— S. IG— CiUM. Pro. Code (1898), 
s. 478. 7 B.H.C. Cr. 29. 

Act XXIX ot 1661 (Native Apticles of War). 

[Rep., Act V of 1869.] 

—Art. 85 — Summanj power of flogging . — 
Enlisted store lascars attached to the Royal ^ 
Artillery are not a native detachment within 
the meaning of Art. 85 of Act XXIX of 18C1 ; 
so that the officer commanding the Artillery is 
not competent to inflict upon them summary 
flogging under that Act. 11 P.R. 1868 Cr. t 

Act X of 1862 (Stamp-duties). 

[REP., Act VIT of 1870 ] 

See Act VII OP 1870. 

(1) — Stamp dull/ on mere acknowledgment. — j 
An acknowledgment that a sum of money was i 
duo, without any express promise to pay, need 
not be stamped. 43 P.R. 1867 Cr. 

1*2) — TJyistamped instrument — Liability of par- 
ties. — The writer of a document, if he is not a 
patty to it, and the witnesses to the document [ 
are not liable, if the document is not properly 
stamped. The person, in whose favour the 
document is made, is not also liable, if be was 
not a party to its execution. 13 P. R. 1869 Cr. 

(3) — Reward to informer as to improperly 
stamped document. — Areward cannot be given to 
the reader or other ministerial officer of a Court 
who brings to notice that a document is impro- 
perly stamped, tic is not an informer within 
the meaning of the Stamp Act. 13 P.R. 1875 
Cr. 

(4) See kCT I OF 1868, s. 6, 1 Weir 781 = 7 
M.H.C. App. 8. 

(5) -Sec Penal Code, ss. 21 (9), IGI, Rat. 
Un. Cr. C. 36. 

, (6) S» 3— Scope of the section. — The restric- 
tive words in s. 3 “ unless in any case in which 
a higher penalty is imposed by this Act ” mean 
“unless a penalty higher than that imposed 

is imposed by some other part 
of this Act “ and they apply both to a penalty 
exceeding Rs. 100 and to one higher than ten 
times the value of the omitted stamp. 3 M.H. 

C. App. 27. 

— Engrossing deed on unstamped paper . — 
The mere engrossing of a deed on an unstamped 
paper does not constitute an ofience under s 3 
of Act X of 1862. 2 B H.C. 129. 

Liability of attesting witnesses for deficient 

stamp. — Attesting witnesses to the execution of 
a di^ument and persons who draft it do not come 
within the words “ make, execute, sign, or be a 
party to,” as used in s. 3. 3 M.H.C. App. 27. 

{9)See Complaint, 5 B.H.C. Cr, 48. 


!• — Imperial Acts — continued. 

i 

I Act X of 1862 (Stamp-duties) — concluded. 

I (10) — S. 3 (a) — Signing unstamped deed as 

witness. — The mere signing of an unstamped 
deed as a witness does not constitute an offence- 
under s. 3 (fl) of Act X of 1862. 2 B.H.C. 129. 

(11) — Ss. Sand 5‘<i — Prosecution under s. 3, 
when may be instituted. — .A prosecution under 

j s. 3 of Act X of 1862, if it is not authorised by 
the Collector, or by any other officer specially 
I authorised by Government to direct a prosecu- 
tion, is irregular under the provisions of s. 52 
of the Act. 2 N.W.P. 188. 

(12) — Ss. 3 and 54 — Engrossing document on 
unstamped paper. — Persons who have merely 
engrossed documents liable to stamp duty on- 
unstamped papers are not liable to be fined 
under s, 54, Act X of 1862. 1 B.H.C. 37. 

(13) — S. 14 — Copies of records of criminal trial 
— Stamp. — With the exception of the deposi- 
tions of witnesses and the documentary evidence 
and final sentences or orders in the cases falling 
within the Governor-General's notification df 
8th January, 1963, copies of any part of the 
record of a criminal trial, whether authenticated 
or unauthenticated, can only be furnished to- 
applicants on stamp paper.* 4 M.H.C. App. 
57. 

(lA)— Authentication of copies . — Copies of 
documents which the law requires to be on 
stamp paper, copies of orders which fall within 
the exemption of the Governor-General’s 
notification, and copies which the law requires- 
Courts to furnish to the parties, must in all 
cases be authenticated. 4 M.H.C. App. 67. 

(15) — S. 15 — See ACT XXXVI OF 1860, 14 
M. 255. 

(16) “7S. 60 — Procedure — Collector — Sanction 
of Civil Court. — A Collector, to whom an 
application is made for a new stamp under 
ol. 2 of this section, is not a Court, Civil and 
Criminal, and the application, therefore, not- 
being a document given in evidence in any 
proceeding of a Court, s. 170, Cr. P.C., does 
not cover such a case. 11 W.R.Cr. 48=3 B.L. 
R.A. Cr. 6. 

(17) — S. 52 — See No. 11, 

(18) — S. 54 — See No, 12, supra. 

Act XV of 1662 (Amending theCode of Criminal 
Procedure). 

[Rep., ACT vm of 1869.] 

See ACT vm OF 1869. 

I’^irnprisonment—T'ranspoTtation— 
Penal Code, s- 69 — An officer, exercising the 
powers described in s. 1 of the Act, is competent, 
under the provisions of s. 59 of the Penal 
Code, to pass a sentence of tnmsportation for 
seven years instead of awarding a sentence of 
^prisonment. 9 W.R. Cr. 6 = B.li.R. Sup. 
Yol. 869. 

CODE (1861>, b.455, 

32 P.R. 1868 Or. 
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/, — Imperial Acts — continued. 

Act XYII of 1862 (Repealing Enactments re- 
lating to Criminal Law). 

[REP.. ACT X OF 1872.] 

See GRIM. Pro. Code. 

(1 ) — Jurisdicticni of Subordinate Magistrate 
—Act III of 1857, s. 13.— The repealing section 
of Act XVII of 1862 docs not affect the power 
of a Subordinate Magistrate under s. 13 of .Act 
III of 1857. 1 B.H.C. 100. 


(2 ) — Legality of conviction — Offences couivtit- 
ted before Act XVII of 1^62.— In the case of a 
conviction in 1876ofa prisoner, under Regula- 
tion IV of 1797, for an offence of culpable 
homicide committed in 1861 • before the Penal 
Code came into operation, held, the conviction 
was illegal, inasmuch as Regulation IV of 1«9< 
was repeal^ by Act XVII of 1862 and the 
Act was wholly repealed by Acts VIII of 
and X of 1872 and inasmuch as s. G of Act I of 
1868, which provided that the repeal of any Act 
or Regulation shall not affect any offence com- 
mitted before the Repealing Act came into 
force was not applicable to the case. 2C. 2^0. 

F.B. {Appr., 1 A. 599.1 

(3) — S. J— Scope.— S. 23 of Act VII is 

not repealed by the schedule to Act X\ II of 
1862. 8B.HX.Cr. 13. 

(4) — Ss. i. 2. 4— General Clauses Act {I of 

j$68)— Penal Code— Offence committed prior to 
1st January, 1802.— k person could not be con- 
victed of an offence committed prior to the is 
January. 1862. under Act XVII of 1862, because 
that Act was a repealing Act and not an Act 
providing for the punishment of such offences. 
But it is anotberquostion whether persons who 
have committed offences prior to 1st January, 
1862, are not amenable to punishment under 
the Regulations. To the several repealing 
Acts, passed sinco the General Clauses Act 
into operation, the provisions of s. Oo c 
General Clauses Act apply, and the repeal of a 
Regulation subsequently to the passing of 
Act does not relieve offenders from the ^na 
ties to which they were liable under the Regu- 
lations. It is a more difficult question wheth^ 
the right of reference given by s. 3 of 
of 1797 remains after the repeal of Act ot 

1862, if that right had not accrued before tne 
Act was repealed, and the conviction ha no 
taken place till after the repeal of the Act. i 

♦ A. 599. (2 0. 225. P.B., Appr.) 

(4.a)_3. 2— See No. 4, saipra. 

(4-b)— S. 4— See No. 4, supra, 

(5) See ACT XVIII OF 1854 s. 35, 3 B.H.Q. 
Cr. 64. 

AOT III OF 1857. s. 13, 1 B.H.C. 
jCr. lOO, 4 B.H.C. Cr. 13. 

Act XYIII of 1862 (Criminal Procedure 

Supreme Gourti). 

[Rep., Act x of 1882.] 

(1) — S. 1 — Amendment of charge 
prejudiced on merits.— Voder s. 1 of this Act, 
the Court has power to order the amendment 


I.— Imperial Xefs— continued. 

Act XYIII of 1862 (Criminal Procedure 

Supreme Courts) — continued. 

of a charge involving a change in the owner- 
ship of stolen property, provided such amend- 
ment does not prejudice the accused in his 
defence upon the merits. 

In c.ases where there is a doubt as to w’hether 
an amendment of a charge will or will not 
prejudice the accused in his defence upon the 
merits, the amendment ought not to be made. 

6 B.HX.Cr. 76. [R.. 22 C. 391.] 


(2) — S. \—See CHARGE — ALTERATION OF 
CHARGE, 6 B.H.C. Cr. 76. 

(3) — S. 27 — Defamation — Good faith — Onus 

probnudi.— This Act refers only to the High 
Court in its original criminal jurisdiction, and 
is not applicable to mofussil Courts. S. 27 of 
the Act requires proof of the existence of the 
circumstances relied on as a defence, before 
good faith can be presumed in a c-ase of defama- 
tion. The OHMS of proving good faith is on 
the person making the imputation. Before 
such person can claim the benefit of exception 
9. s. 499, Penal Code, he must show that he 
has exercised due care and caution. 4 W. R. 
Cr 22. [R., A.W.N. 1907. 235, 4 A.L.J. 

605J. 

(4)— S. 35 — Scope of the section.— The pro- 
per construction and effect of s. 35 of Act 
XVIII of 1862 is. that, it a person is accused of 
an offence committed whilst on a journey or 
voyage, ho may be tried, if a part of the jour- 
ney or voyage, during which the offence, which 
the person accused is alleged to have commit- 
ted, is within the local limits of the ^ourt s 
jurisdiction. 1 M.H.C. 193. 

(5) — Drunkenness whilst on duty. — The 
offence of drunkenness of a guard in charge of a 
train, whilst on duty, is one of the offences 
contemplated. by s. 35 of Act XVIII of 1862. 


1 M.H.C. 193 


\ 


(6)— S. 42 — Owtissioniu the charge to state 
that property obtained was pi'oyerty of com- 
plainant.— Vnder 8. 41. Crim. Pro. fcodc. 1861,. 
an omission to state, in an indictment for an 
offence under Ss. 415 and 420 of the Penal Code, 
that the money, which, it was alleged, the- 
prisoner had, by deceit, fraudulently induced 
the prosecutor, to pay to him, was the property 
of the prosecutor, was held to be defective for 
uncertainty. The objection to such indict- 
ment, in order to be valid, should be taken 
before the jury was sworn. 1 Weir 471 = 1 
M.H.C. 31. 

{7)— Charge— Ground for arrest of judgment . — 
It ought to appear on the face of the charge 
that it had been delivered to the Clerk of the- 
Crown, by a Justly of the Peace or by a 
Magistrate, but its not so appearing is a formal 
defect only, to which the objection could only 
be taken under s. 41 of Act XVIII of 1862 be- 
* fore the jury has been sworn, and it was not a. 
ground for arrest of judgment. I B.L.R.O. 
Cr. 1. 


N. 
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/. — Imperial Acts — continued. 


/• — Imperial Acts — continued. 


Act XYllI of 1862 (Criminal Procedure 

Supreme Courts) — concluded, 

(8) — Caption of charge. — Where the High 
Court could have directed the preliminary in- 
vestigation of a charge against N bv a Deputy 
Magistrate, but it did not appear in the cap- 
tion of the charge or in evidence that the Court 
had so directed it, held that it was no ground 
for arrest of judgment, but the objection might 
have been raised before the jury was sworn 
\mder s. 41 of Act XVIII of 186*2. 4 B.L.R 0 
Cr. 15= 15 W.R. Cr. 71 (note). [R.. 16 W.R. 
Cr. 21, 17 W.R. Cr. 35, 19 A. 390, F.B.] 

(9) — AmeTidment of charge. — The indictment 
may be amended at any stage of the trial. 1 
Ind. Jur. O.S. 94. 

Act XX of 1863 (Religious Endowments). 

[Rep. in part, Act VII of 1870 ; ACT 
XIV OF 1870; ACT XVI OP 1874. S, 3. 
AMENDED, ACT XII OP 1891. EXTENDED 
TO THE KANARA DISTRICT, BOM. ACT VII 
OF 1365). 

See Right of suit— Trusts. 

See Right op suit — Endowments. 

S.20 Reg. VII of lH17yS. IG — Jurisdictwn 
of ordinary Criminal Courts — Criminal breach 
of trust by trustee of temple — Permission of com- 
mittee, whether necessary before prosecution . — 
The ordinary criminal law is not excluded by 
Reg. yil of 1817 or by Act XX of 1863. The 
permission of the Board of Revenue or the 
Committee of a temple is required only for the 
procedure prescribed in the special Acts, and 
the special provisions cannot be taken out of 
the Acts and applied as restrictions to the 
ordinary operation of the Criminal Law. 
Therefore, the trustee and manager of a temple 
^an bo prosecuted for criminal breach of trust, 
and the permission of the Committee appoint- 
^ under Act XX of 1863 is not necessary. 1 

M. 55= 1 Weir 755. 


Act III of 1864 (Foreigners) — concluded. 

(2) — Ss. 3 and 4 — Validity and scope of Act — 
Warrant under section — Form. — Act III of 1 864 
was not ultra vires of the Governor-General of 
India in Council. Per Dayley, »/.— The Act 
applies to all foreigners, although their resi- 
dence in Bombay may not be likely to affect or 
endangerthe peace and security of British India. 
Per Starling, J. — The Government would be 
the sole judges of w'bat was necessary for the 
peace and security of Britisli India, and if 
they acted iu accordance with the letter of the 
Act, the High Court could not enquire into 
the sufficiency or otherwise of their reasons for 
so acting. 

A warrant issued under ss. 3 and 4 of Act III 
of 1864, should notcoinprise two distinct orders, 
one to the foreigner to remove himself from 
British India, the other to arrest him iu case 
it is not duly obeyed. There should be a 
separate order directing him to remove himself 
from British India which should be duly served 
upon him. Then, in case of his refusal or 
neglect to comply with its terms, there should 
be a further order by the Governor in Council 
authorizing his arrest and detention in jail. 
The persons named in the warmnt should be 
described with sufficient certainty and parti- 
cularity. The particular route to be specified 
in the order referred to in s. 3 of Act III of 
1864, is intended to be a route in British India 
and not a route beyond the High Seas. In the 
absence of statutory provision, the absence of a 
seal will render a warrant void. 18 B. 636. 

(3) — S. 4 — See No. 2, supra. 

Act VI of 1864 (Whipping). 

[Rep. in part, act X of 1872 ; Act XVI 
OF 1874 ; ACT X OF 1882. ReP. IN PART 
AND AMENDED, ACT V OF 1900. AMENDED, 

Act III OF 1895, s. 5. Rep., act IV op 
1909) . 


Act III of 1864 (Foreigners). 

[Rep. IN part, act xn of 1876. s. 24 
Amended, act xii op i 89 i. Declared 
IN force— throughout British India 
except as regards the Scheduled dis- 
tricts, act XV OF 1874, s. 8 ; IN THE SAN- 
THAL PARGANAS, ReG. Ill OF 1872 S 3 
AS AMENDED BY Reg. Ill OP 1899. S. 3 ; * IN 

7^^ Arakan Hill District, Reg. ix of 
1874, s. 3 ; IN Upper Burma generally 
iftofl the SHAN States), act Xlll op 
T®nl’ foQo’ BalUGHISTAK, REG. 

Reg.\Tp ?894; s 

^ Oh, ui, 

work to Ae^/ow/. -A structure 
-of lattXTO work erected in the compound of a 

within the meaning of r. 60. Ch. in of the 


See Sentence — Whipping. 

See Juvenile Offenders. 

See Grim. Pro. Code (1898), ss. 390 to 395. 

(1)— Wtimber of stripes , — The number of 
stripes cannot exceed thirty and the punish- 
ment cannot be executed by instalments. 82 

P.R. 1666 Cr. 

(^)~Time limit for executing sentence of 
It is imperative to carry out a sen- 
tence of whipping in addition to imprisonment 
immediately on the -expiry of 15 days from the 
date on which it was passed, unless an appeal 
be made within that time. 31 1878 Cr., 

54 P.R. 1866 Cr., 34 P.R. 1880 Cr. 

of the The 

Whippmg Act applies to offences under the 
P^al Code only. U.B.R. (1897—1901), Yol. I, 



137 


THE ALL INDIA DIGEST. 


138 


— Imperial Acts — continued. 

Act YI of 1864 (Whipping)— 

I 

(4)— Pe?wZ Code and Criminal Procedure 
Code to be read inth this — The Penal 
Code and the Code of Criminal Procedure must 
be read as if the Whipping Act formed a part of 
the Penal Code from the date of its enactment, 
and s. 46 of the Code of Criminal Procedure 
(1861) is applicable to all offences and punish- 
ments as prescribed by the Penal Code in its 

S resent and amended form. 15 W.R.Cr. 89 = 7 
i.L.R. F.B. 165. 

(5 ) — Postponeinetit of sentence of xchippinr). 

It is not competent to a Judge to postpone the 
sentence of whipping till after the expiry of 
sentence of imprisonment imposed upon the 
accused. 4 Bom. L.R. 929. 

(e)_It is illegal to order a sentence of 
whipping to be inflicted on the prisoner at ^e 
time of release from jail. 54 P.R. 1866 Cr. 
See, also, 31 P.R. 1878 Cr., 34 P.R. 1880 Cr. 

(7) — A person was convicted, on a tnal 
before a Magistrate, of theft under s. 3/9, 
I.P.C., and was sentenced to rigorous iinprison- 
meut for two years, and to receive thirty 
stripes on the day of his release from prison. 
Held that that portion of the Magistrate s 
order directing him to be whipped, when his 
sentence of imprisonment expired, 
and improper, and must be quashed. A.W.ri. 

1881, 188. 

(8)— In passing a sentence of whip^ng in 
additon to six months' imprisonment* a 
Magistrate ordered that the prisoner should c 
brought before him at the termination of tne 
imprisonment, and that the sentence of whip- 
ping should then be carried out. Held that 
the sentence of whipping should be canccllea 
as having become inoperative and ® 

being carried out. 20 W.R. Cr. 72. (6 M.H.C. 
App. 86, F.) 

(9)_Whero the term specified for the exe- 
cution of a sentence of whipping has expire , 
and the punishment has not been 
the sentence is no longer operative and shou 
be cancelled, 34 P.R. 1880 Cr. See, also, 54 
P.R. 1866 Cr., 31 P.R. 1878 Cr. 

(10)_Where a sentence of whipping is passed 
as a sole punishment under the section (Ac 
m of 1895, 8.5), it is not nece^ry first to 
pass a sentence provided for the offence un e 
the Penal Code, and then to convert such sen- 
tence into one of whipping. S. 390, Cnm. 
Pro. Code, authorises the Court passing a 
sentence of whipping, only to fix the place an 
time and for its execution, but it does not 
contemplate a postponement of tlm 
of the sentence to a future day. Rat. Un. t»r. 
C. 906 =Cr. Rg. 17 of 1897. 

(11)— Crim. Pro. Code (1898), ss. 391 and407— 
Sentence of whipping by a Magistrate- -Applica- 
tion for postponement of sentence until heartt^oj 
appeal.— T!he Code makes no provision where- 
by a Magistrate imposing a sentence of whipping 
only can suspend its execution, nor does it 


/. — Imperial Acts — continued. 

Act VI of 1864 (Whipping) — continued. 

provide for the detention of a person so sen- 
tenced to allow of his appealing, nor for his 
re-arrest to undergo the whipping if the sentence 
is confirmed on appeal. It is only when 
whipping is added to imprisonment in an 
appealable case, that whipping may, and ought 
to, be postponed. 26 M. 465 = 2 Weir 447. 

(12) — When the accused' is convicted of two 
offences, for one of which he is sentenced to 
imprisonment and for the other to whipping, 
it is nob permissible to postpone the whipping, 
merely because the accused appeals against the 
conviction of the first sentence. 4 Boni. L.R. 
436. 

(13) — District Magistrate, interference of in 
cases of whipping — Cr. P.C. (1898), s. 395. — The 
words, “ the Court which passed the sentence,” 
in s. 395, Or. P.C. (1898), do not mean the 
same officer who inflicted the punishment of 
whipping originally and, in the absence of the 
officer who originally passed the sentence, the 
District Magistrate can be held to be “ the 
Court ” which passed the sentence. 33 P.R. 
1901 Cr. 

(14) — Jurisdiction of second class Magistrate 
to pass sentence of tvhipping. — A person, appoint- 
ed as a Magistrate of the second class under Act 
X of 1872, is incompetent, since the coming 
into force of Act X of 1882, to pass a sentence 
of whipping, unless he is specially empowered 
so to do according to the provi.sions of s. 32 of 
the latter Act. 7 B. 303. 

(15) — Whipping in default of payment of fine. 
-'Whipping cannot be awarded in default of 
payment of fine. 5 P.R. 1866 Cr. 

(16) — Appeal — Cr. P.C. (1861) . — Appeals from 
sentences of whipping arc regulated by the 
Criminal Procedure Code, aud not by the 
Whipping Act. 29 P.R. 1866 Cr. 

(17) — Penal Code, Act XLV of 1860, s. 511 — 
Attempt, — A sentence of whipping cannot be 
passed on a conviction for an attempt to com- 
mithouse-breaking with intent to commit theft. 

3 B.H.C. Cr. 37. 

(18) — A sentence of whipping may not be 
passed for an attempt to commit an offence 
which is punishable with whipping under that 
Act. L.B.R. (1672—1692), 899. 

* 

(19) — Whipping not authorized by the Act hi 
cases of — S. 75, Penal Code, inapplicable to 
offences punishable under s. 511. — The Whip- 
ping Act does not deal with attempts to 
commit offences punishable with whipping, 
and 8. 75 is not applicable to offences punish- 
able undes s. 511 which appears in Chapter 
XXIII of the Code and not in either of the chap- 
ters referred to in s. 75. L.B.R. (1872 — 1892), 
531 (3 A. 778, li.) 

(20) — Liability to whipping — Grounds of 
liability to be staled both in charge andjudg- 
ment—See CbIM. PRO. CODE (1898), s. 221, *5 
M. 158. 
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/. — Imperial Acts — continued. 

Act YI’of 1864 (Whipping) — continiied. 

(21) — S. 2 — Scope . — S. 2 of the Act refers to 
the commission of the ofTences, not to attempts 
to commit offences. 12 G.P.L.R. 1 Cr. 

(22) — Attempts to commit offences, punish- 
able under s. 2 of Act VI of 1964, not being 
also offences specified in the second schedule to 
the Burma Laws Act, 1886. are not punishable 
with whipping. ^ U.B.R. (1892-1896), Yol. I, 332. 

(23) — Theft \ndu'eUhig-hoHsc,ctc . — IVhipjyUig, 

— Whipping may be substituted for any other 
punishment for the offence of theft in a dwell- 
ing-house, etc. 3 W.R. Cr. 36. 

(24) --Sentence in lieu of whipping, Magis- 
irate's power to axoard . — A Magistrate cannot 
inflict a sentence in lieu of whipping, when 
that sentence, together with the substituted 
sentence, is in exce>s of the maximum which 
he is competent to inflict. 87 P.L.R. 1901 = 

11 P.R. 1901 Cr. (21 A. 25, F.) 

(25) — Solitary confineuiexit, legalitxj of , — hn- \ 
prisonmexxt in lieu of xvhipping . — An award of * 
solitary confinement to a person sentenced to 
rigorous imprisonment in lieu of whipping is 
not illegal. 14 P.R. 1899 Cr. 

(26) — Whipping only in lieu of other punish- 

ment . — In the case of adults on a first convic- 
tion, or in the case of juvenile offenders- 
whether for a first or foi any other offence, 
whipping can only be in liext of any other 
punishment. W.R. 1864,38. [/?., 13 W.K, 

Cr. 40.] 

(27) — '‘Punishxnent," meaning of . — The word 
“ punishment ” as used in s. 2 of the Act means 
the total of punishments awardablc for the 
offence ; otherwise, it would be possible to 
substitute a whipping for the fine and to 
inflict imprisonment in addition. 11 C. P.L.R, 

13 Cr. (16 B. 357, F.). 

(28) — In s, 2 of the Whipping Act, which 

contains no mention of .s. 53, I.P.C.. the word 
“punishment” is used in a different sense 
from the word “punishments” in the preced- 
ing section, and may be interpreted to me.an 
the total punishment awardable, i e., in a case 
under s. 379, I.P.C., imprisonment and 

whipping. So, if the sentence of whipping is 
inflicted under s. 2 of the Whipping Act, no 
other pun'^sbment as prescribed by the Penal 
Code, cither imprisonment, or fine or both, can 
be legally inflicted, 16 B. 357. [F.. 11 

C. P.L.R. 13 Cr.. U.B.R. (1897-1901), 391 Cr.. 

5 L.B.R. 22 ; Appl., 6 C.P.L.R. 84 Cr.] 

(29) — Ifoi/se- breaking in order to commit 
theft— Theft — Separate sentences . — In this case 
the prisoner was convicted of “ house-breaking 
in order to commit theft,” and of “theft,” 
both offences being portions of one continuous 
oriminalact, and was sentenced, on the first 
charge to one year’s rigorous imprisonment, 
under s. 457 of the Indian Penal Code, and, on 
the second charge, to receive twenty stri^. 


: /. — Imperial Acts — continued. 

Act YI of 1164 (Whipping) — continued. 

I under s. 2 of the Whipping Act. The separate 
! sentences, though not illegal, were disapproved 
of as being contran.* to the spirit and intention 

of the Whipping Act. 5 B.H.C. Cr. 83. [i?-, 

Rat. Un. Cr. C. 554 = 16 B. 357.] 

(39) — Groups A and D —Previous conviction 
of offenec of same Group— House-theft — Sub- 
sequent house-breaking. — In s. 2 of the Whip- 
ping .Act, an offence under Group D is distin- 
guished from that under Group A, though 
lurking house-trespass or house-breaking is not 
punishable with whipping under s. 2, unless 
committed with a view to commit an offence 
punishable with whipping such as theft. In 
the case of a previous conviction for house- 
theft. a subsequent conviction for house-break- 
ing will not render the offender liable to 
whipping, though the house-theft was included 
in the house-breaking. 1 L.B.R. 149, [F., 

I 3 L.B.R. 161, F.B.]. 

(31) — Whipping whether can be inflicted for 

offences under s. 2 in addition to other punish- 
ments, — The law docs not authorise the sen- 
tence of whipping for offences specified in s, 2 
of the Whipping Act, in addition to any other 
punishment to which the offender may be 
liablo under the Penal Code, unless where the 
offence has been committed after a previous 
conviction for the s.ame offence. 3 B.H.C. Cr. 
38. [F.. 7 B.H C.R. 70. 25 B. 712 = 3 Bom. 

L.R. 419 ; D., 2 L.B.R. 14. J 

(32) — A sentence of fine or imprisonment in 
I addition to whipping under s. 2 is illegal, 

1 U.B.R. (1897—1901), Yol. I, 391. 

(33) — Whi2)ping iu addition to imprisonment, 

when legal. — In this case, the question was re- 
ferred to the Full Bench, whether a sentence 
of whipping and imprisonment would be legal 
on a finding that the accused committed 
“ house-breaking by night and theft of pro- 
perty,” an offence punishable under s. 457 of 
the Penal Code and had been previously con- 
victed of theft under s. 380. Held, though, 
under the circumstances, it was open to the 
Magistrate to have selected s. 380 or s. 457 for 
convicting the accused under, and, if he bad 
.selected the former, be could have imposed 
both imprisonment and whipping on account 
of the previous conviction under s. 3S0, yet, 
siac©.the conviction in question, .as it stood, 
was solely one under s. 457, for the reasons 
stated in 1 L.B.R. 149 the sentence of impri- 
sonment and whipping in this case is illegal. 
(Irwin, j. 3 L.B.R. 161, F.B. 

(34) Whipping mid fine — Legality of sen- 
fence.- -Where an accused person is sentenced 
to whipping, it is not legal to sentence him 
also to pay a fine, the sentence being opposed 
to s. 2 of the Whipping Act, Rat. Un. Cr, C. 
564. (5 B.H.C. 83 Or.. /?.) 

(35) — Ss. 2 and 3 — Condition for whipping 
to be in addition to imprisonment. — A person 
convicted under s. 457, Penal CodCf cannot be 
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i,-^lmperial Acts — continued. 

Act YI of 1864 (Whipping) — co/Uijtufrf. 

punished with whipping in addition to impri- i 
sonment, if he has not been previously con- ' 
victed either of the same offence or of any 
offence falling under the group of offences spe- 1 
ciffed in s. 2, Act VI of 1864. 2 A.L.J. 173 = 

2 Gr. L.J. 105. 

(36)— Corf«, ss. 378,411.— Held, thvLt, ' 
on conviction for dishonestly receiving stolon 
property^ the accused could not be sentenced \ 
to be whipped in addition to rigorous imprison- 
ment, on the ground that he had been twice I 
previously convicted of theft, as the offence of j 
theft, is not the same as that of dishonestly j 
receiving stolen property. 1 A 666. 

m)— Penal Code, ss. 3S0, 5/9, 411.— In order 
to justify a sentence of whipping in addition 
to a sentence of imprisonment under s. 380, 
I.P.C., for any of the offences mentioned in 
s. 2 of the Act, the previous conviction must 
have been for the same offence. L.B.R. 
(1872—1892), 336. 

(38) — Ss. 2 to 5— Juvenile offenders.—S. 5 of 
Act VI of 1864 is not meant to supersede ss. 3 
and 4, but to be applied in the proper cases 
alternately with those sections. Ss. 2 to 4 ^PP|y 
also to juvenile offenders. Rat. Un- Cr. C. 78. 

(39) — Si 3— Juvenile offender, applienbility 
U)S. 3 applies to juvenile as well as to adult 
offonders.—^nt the section does not apply to . 
oases in which the second conviction is for an i 
offence committed previously to the fi^t con* 
victiou. T'B.H.C. Or. 70. [Ai^pr., 25 B. 712, 
3'Bom. L.R., 419.] 

[iO)— Object of the seefion.— The addition of 
whipping for a second offence is apparently 
intended as a further deterrent to otherwise 
incorrigible offenders, for whose reform impri- 
sonment alone had already proved insumcient. ; 
Whipping cannot be awarded on a second con- 
viction! when the latter is for an offence com- 
mitted previous to the former conviction. 

Weir 981. i 

(41) — Previously coni'icted" — Meaning- The i 
expression “ previously convicted” in s. 3 of 
the Act is used in the sense of “ convi^ed be- 
fbro the commission of the second offence. 

O.B.R. 1907, 8rd Qr. Whipping, 3 = 7 Cr. L.J. 
212 = 14 Buf. L.R. 186. 

(42) — A previous ooD^'iction for the purpose 
of s. 76, Penal Code, and s. 3 of Act Vl ol 
1864, is a conviction the penalty following 
which had been undergone by the accused un 
whole or in part) at the time when he 
committed the offence for which he is being 

tried. 8 G.P.L.R. 17 Cr. 

[iS)— Meaning of Die expression “ the same 
ojfence,”— The words “ the same offence in 
8. 8 of the Act arc to be construed literally, o 

a.P.U.R; 19<}p. 

{Ai)^Thefl in a dwelling house and simple 
fte/L— An offence under s. 378 is distitwt frorn 
one under s. 880, and a person convicted of 


I.— Imperial Acts — continued. 

Act YI of 1864 (Whipping)^ — continued. 

theft in a dwelling house, who has been previ- 
ously convicted of simple theft, is not liable to 
whipping. 7 B.H.C. Cr. 68. 

(45) — A sentence of whipping can legally be 
awarded in a case where the accused, who has 
been previously convicted of theft, is subse- 
quently convicted of theft in a building. 51 

P.R. 1867 Cr. 

(46) — Simultaneous conviction for two offen- 
ces — Sentence of whipping. — A simultaneous 
conviction for two offences of the same charac- 
ter docs not warrant the sentence of whipping 
in addition to other punishment for one of 
them. 8 P.R. 1885 Cr. Sec, also, 9 P.R. 1885 
Cr. (22 P.R. 1872 Cr , R.) 

(47) — Evidence of prev>ious convictum neccs- 
i sary for awarding whipping. — As a rule, before 

dogging is given as an additional punishment, 

' there ought to bo formal evidence upon the 
’ record of the previous convictions relied on. 
j The conviction and the identity of the prisoner 
ought to be proved in the regular way. A 
\ more kyfeut is no evidence wliatever. 15 
i W.R. Cr. 52. 

(48) — Crim. Pro. Code {1882), s. 221 — Pre- 
vious conviction to be set out in charge. — If it 
is intended to use a previous conviL-tion for 
the purpose of applying the Whipping Act, it 
must be set out in the charge. L.B.R. tl872- 
1892), 337. 

(49) — When whipping axoardable in addition 
to imprisontnent. — In order to warrant a sen- 
tence of whipping in addition to imprisonment, 
the previous conviction should have been for 
the same specific offence as the subsequent 
conviction. 5 M.H.G. App. 1. 

(60) — To justify the award of whipping in 
addition to imprisonment or fine, the previous 
conviction must have been for the same 
offence. 5 H.H.C. App. 33. 

(51) — Cases in which whipping in addition 
to other punishment cannot be awarded. — Whip- 
ping cannot be added to a sentence of impri- 
sonment in the case of a first conviction for 
the offence under punishment. 1 W.R. Cr. 
24. 

(62) — This section docs not allow of whip- 
ping in addition to imprisonment in the case of 
I a fresh conviction. 2 W.R. Cr. ‘63. * 

(53) — The sentence of whipping passed in 
addition to imprisonment under s. 457 of the 

i Indian Penal Code, on an accused person who 
‘ was previously convicted under s. 380, Penal 
Code, is illegal. 6 G.P.L.R. 19 Cr. 

(54) -- -Previous conviction of house-break- 
ing — Subsequent conviction for attetnpt to 
commit house-breaking — Whipping . — A ijcrson, 
previously convicted of house-breaking and 
subsequently convicted of an attempt to convict 
the same offence, should not be sentenced to 
whipping in addition to imprisonment. 42 
P.R. 1880 Or. 
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Act yi of 1864 (Whipping) — continued. 

(55) — Previous conviction for dishonestly 
receiving stolen property — A previous convic- 
tion for dishonestly receiving stolen property 
does not justify the infliction of whipping in 
addition to a sentence of imprisonment on a 
subsequent conviction for theft. 39 P.R. 1880 
Cr. 

(56) — The law does not authorize the inflic- 
tion of whipping in addition to another punish- 
ment, unless where the offence has been com- 
mitted after a previous conviction for the same 
offenc®. 20 P.R. 1886 Cr. (8 P.R. 1885 Cr., 
and 9 P.R. 1885 Cr.. R.) 

(57) — Previous conviction for theft in foreign 
territory — Subsequent conviction for theft in 
British Bidia. — A previous conviction of theft 
in a foreign territory does not justify a sentence 
of whipping in addition to imprisonment on a 
conviction for the same offence in British 
India. 4 P.R. 1881 Cr. 


(53) — Penal Code, ss, 379, 380. — An attempt 
to commit the offence of theft is not punishable 
with whipping. A conviction first of an 
attempt under s. .379, I.P.C., and then a 
conviction of an effected theft under s. 379, 1.P. 
C., will not justify a double sentence of 
imprisonment and whipping. L.B.R. (1872 — 
1892). 338. 

(59) — Previous conviction quashed by Apjiel- 
late Court. — Where a previous conviction was 
reversed on appeal and, a few days after, the 
subsequent conviction was upheld on appeal, 
the sentence of imprisonment and whipping 
inflicted by the lower Court being also upheld, 
held that the Appellate Court should not have 
upheld the sentence of whipping, .as there was 
no previous conviction on the date of the 
Appellate Court's judgment. As the sentence of 
whipping had been inflicted, held, that the 
sentence of imprisonment should be quashed. 
16 P.R. 1875 Cr. 


(60)— Criia. Pro. Code (1861), s. 46— Unless 
there has been a previous conviction, whipping 
cannot be awarded as one of two or more 
punishments awarded under s. 46, Cr P C 
1861. 17 P.R. 1870 Cr. ' ’ 


(61) — Previous conviction for theft. — It U 
doubtful when a previous conviction for thefl 
that had occurred 14 days after the date of the 
theft for which the accused was subsequent!; 
charged would come within the provisions oi 
3. Act VI of 1864, so as to render a sentence 
of whipping in addition to imprisonment leiral. 
39 P.R. 1882 Cr. (19 P.R. 1872 Cr., F.B., R). 


^J^P‘)-r^onvtctwn for two or more offences^ 
Whipping, whether awardable as punishment for 
one of The effect of the Whipping Act 

w to nmke whipping a punishment under the 
^nal Code, and it is, therefore, competent to 
the Magistrate on a second conviction at the 
same trial to award a sentence of whipping 
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either in substitution for, or in addition to 
imprisonment, subject to the restrictions in 
the Whipping Act itself. Therefore, a Court 
is not precluded from sentencing a prisoner, 
convicted at one time of two or more offences 
punishable under the Penal Code, to rigorous 
imprisonment in one case and to whipping in 
the other, 5 H.H.C. App. 18. [F., 2 L.B.R. 

14.] 

(63) — Cases where whipping can be awarded 
in addition to other punishments- — Only in 
cases where a person is convicted a second time 
for the same offence, and not merely of a simi- 
lar offence, can whipping be awarded in addition 
to imprisonment. 5 P.R. 1866 Cr.; 54 P.R. 
1866 Cr., 95 P.R. 1866 Cr., 35 P.R. 1869 Cr. 

(64) — Whipping on conviction for two offen- 
ces at the same time. — When the accused is 
convicted at the same time of two offences, he 
may be punished with whipping. 22 P.R. 1872 
Cp. But 8 P.R. 1885 Cr., 9 P.R. 1835 Cr., 
20 P.R. 1886 Cr. 

(65) — Subsequent coninction for an offence 
prior to that on which accused was convicted. 
— Whipping in addition to imprisonment is 
awardable when the second conviction is for an 
offence committed prior to the offence on which 
the accused was first convicted. 19 P.R. 1872 
Cp. (41 P.R. 1867 Cr. and 29 P.R. 1869 Cr., 
overruled.) 

(66) — Previous conviction subsequent to com- 
mission of offence — Whipping in addition to 
imprisonment, legal.-^-A. sentence of whipping, 
in addition to imprisonment under s 3 of the 
Act, is lawful when the previous conviction is 
subsequent to the commission of the offence for 
which the prisoner is being tried. 2 L.B.R. 
14. (5 M.H.C. App. 18, F.\ 3 B.H.C. Cr. 38, 

^ B'H.C. Cr. 70, 4 B.L R.A. Cr. 5, Biss.) 

— Whether previous punishment for same 

offence^ necessary for awarding whipping.-^ 

There is nothing in the language of the Act to 

support the contention that, in order that a 

person may be liable to whipping in addition 

to imprisonment, ho should once before 

have been not only convicted of, but actually 

punished for, the same offence. The Act does 

not even require that the offence should have 

been committed after previous conviction, and 

certainly not that the sentence, which followed 

upon the conviction, shall have been undergone. 

* W®*** (Foot-note). [Overruled, 1 Weir 
931* J 

(68)— Prelaws convictions in R^rar.— Pre- 
vious convictions had in Berar cannot, be taken, 
into consideration for the purpose of affecting 
the punishment, which a Court would be compe- 
tent to award on a second conviction, either 
under the provisions of s. 75, of the Penal Code, 
or under those of the Whipping Act. 7 C.P.L.R. 
Cr. 24. , . . 
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&ct YI of 1864 (Whipping) — con/iujicd. 

(69) — Offtntce committed before previous coii' 
oiciton. — S. 3 of the Act is inf\pplicablc when 
the second conviction is for an offence com- 
mitted before the conviction. 7 B.H.C. 
Cr. 70. (3 B.H.C. Cr. 38, F.) 

(70) — Sentence of ivhipping ichen the period 
of imprisonment is less than three months — 
Legality of. — This section, as amended by .Act 
in of 1895, is to be read subject to the pro- 
visions of s. 391 (3) of the Criminal Procedure 
Code ; so a sentence of whipping, when impri- 
sonment for less than three months i‘t given, 
is illegal. 4 Bom. L.R. 436. 

(71) — House-breaking by night — Previous 
convictions of theft — Double sentence of impri- 
sonment and whipping, legality of — Power of 
appellate Court to alter findings so as to legalise 
the sentence. — The accused was found in pos- 
session cf stolen property, and. in conseqacnco. 
was convicted of house-breaking by night with 
intent to commit theft. On his admitting two 
previous convictions for theft, he was sentenc- 
ed to eighteen mouths’ rigorous imprisonment 
and twenty lashes. On appeal the sentence of 
whipping was set aside by the Sessions J udge 
as illegal. Held, on revision, the double sen- 
tence of imprisonment and whipping was quite 
illegal as a sentence under s- 457. I.P.C.. be- 
cause the previous convictions wore of theft ; 
but, on the facts of the particular c.ase. it was 
obviously open to the Sessions Judge to alter 
the conviction and to convict the accused of 
both house-breaking by night and theft in a 
bouse. The double sentence would then be 
legal as a sentence for theft. 3 L B R. 112 = 
3Cr. L.J. 348. 

(72) — Suspension of sentence.— .\ Sessions 
Judge has no authority to suspend a sentence 
in the absence of an appeal. 5 M.H.C. App. 

1 « 

(73) — Sea GRIM. Pro. CODE (1898). s. 222. 
2 Weir 267. 

(74) — Penal code, s. S82. Rat. Un. 
Cr. 0. 537. 

(7b)— See PREVIOUS CONVICTION. 8 C 
P.L.R. 17 Cr. 

(76) — s-ce SENTENCE- Enhancement of 
SENTENCE, L.B.R. (1893—1900), 3l5. 

(77) — -See SENTENCE — ENHANCEMENT OF 
SENTENCE, L.B.R. (1893—1900). 378. 

(78) — See SENTENCE — WHIPPING. 1 Weir 
89. 

(79) — See SENTENCE —WHIPPING, L.B.R. 

(1898—1900), 310. 

(80) — See Nps. 35, 36, 37, supia. 

(81) — Ss. 3 and 4— See BURMA REG. XIV OF 
1887, s. 6, U.B.B. (1897—1901), Vol. I. 388. 

(82) — 5ee Sentence— WHIPPING, l N.L.R. 

187, 


/. — Imperial Acts — continued, 

Act VI of 1864 (Whipping) — continued. 

(83) — 55. 3 and 5 — Juvenile offender, if liable 
to whipping and imprt.sonment. — No sentence 
of whipping on a juvenile offender can be pass- 
ed with imprisonment under s. 5 of the Act. 
But such a combined sentence may bo passed 
under s. 3. U.B.R. il892— 1896), Yol. I, 331. 

(84) — 5. 4 — Previous cortviction essential for 
ordering whippijig. — No whipping can be ordered 
whore the accused had not been previously con- 
victed of the same offence, in the case of an 
offence under s. 4 of the Whipping .Act. 4 
B.H.C. Cr. 5. 

(85) — A sentence of whipping under s, 4 can 
only be inflicted in addition to other punishment 
on a second conviction of the offences specifled 
therein, wheu the first offence was committed 
sometime previous to the second conviction, 
though after the passing of the Indian Penal 
Code. 12 W.R. Cr. 63. 

(86) — Offence must be same in both convic- 
tions. — In order to leg.ilizs whipping in addition 
to imprisonment in the case of a second convic- 
tion, the offence must be the same in both cases. 

4 W.R. Cr. 20. 

(87) — A)ul not merely similar — Dacoify com- 
mitted prior to jtrevious conviction. — Under the 
above section, a sentence of whipping in 
addition to imprisonment is not legal where 
the conviction was in respect of a dacoity 
committed prior to the previous conviction for 
a similar offence. 3 Bom. L.R. 419=25 B. 

^ 712, F.B. (12 W.R- Cr. 68, 3 B.H.C. 33, i2.). 

(88) — When whipping may be awarded in 
addition to other punishments. — Held (Kemp 
and Phear, JJ. disscntvig) that, notwithstand- 

I ing s. 46 of the Code of Criminal Procedure, 

I 1861, a person convicted at the same time of 
two or more offences punishable under the 
PenalCodo, may, inaddicion to the punishments 
I prescribed by the Penal Code, be sentenced to 
' whipping under Act VI of 1864. 15 W.R.Cr. 89 ; 
i 7 B.L.R., F.B., 165. 

(89) — When a person, who has been previously 
convicted, is a second time convicted at one 
time of two or more offences, he may be 
punished with only one whipping in addition 
to any other punishment to which, under s. 46 
of the Code of Criminal Procedure, 1861, he 
may be liable. 14 W.R. Cr. 7- [R., Rat. Un. 
Cr. C. 955.] 

(90) — When whippvig cannot be awarded in 
addition to other punishments — Whipping — - 
K^ umulative SiuiLenjc. — lu this case, tli.j Magis- 
ti“ate, in exercise of the powers conferretl bys. 46 
of the Criminal Procedure Code, 1861, passed 
a cumulative sentence against a person convict- 
ed at one and the same time of two or more 
offences punishable under the Indian Penal 
Code ; held that he cannot, in addition to the 
penalties prescribed by the Penal Code, 
sentence the prisoner to whipping under the 
above Act, nor can he exceed twice the extent of 


10 
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/. — Imperial Acts — continued. 

Act VI of 1864 (Whipping) — continued. j 

his ordinary jurisdiction as defined by s. 22 of j 
the Crimina! Procedure Code. (Per Peacock, | 
C.J ; Phear and Seaton-Karr, JJ.). ; 

In the case of hardened ofTcnders, a Magis- 1 
trate can award whipping in addition to the ! 
maximum of imprisonment which he is com- 
petent to award. (Per Seaton-Karr, J.) ' 

The Magistrate may, in such a case, in 
addition to awarding double the punishment 1 
which may be awarded for a single offence, 
award the punishment of whipping; but only 
one whipping can be awarded. (Per Maepherson 
and Jackson. JJ.) B.L.R. Sup. Yol. 951 = 9 
W.R. Cr. 41. [i;’..Rat. Un. Cr. C. 564. 955. ; 

14 W.R. Cr. 7, 16 B. 357.! , 

(91) — Code, ss. 456, 457.— Where an ' 
accused, previously convicted of an oSence under ' 
s. 456 of the Penal Code, is again convicted i 
of an offence under s. 457 of the Indian Penal ' 
Code, be is not liable to whipping in addition ' 
to the imprisonment. 14 C.P.L.R. 16. 

(92) — Validity of addintj fine or imprisonment 

io sentence of whipping. — In a case where an 
accused person is sentenced to whipping under 
the Act, the punishment of fine, or imprison- 
ment, or both cannot be legally inflicted under 
the Penal Code in addition to the whipping 
16 B. 357. IF., 11 C.P.L.R. 13 Cr., U.B r! 
(1897—1901), Vol. I. 391, 5 L.B.R. 22* 

Appl, 6 C.P.L.R. 34 Cr.] 

(93) — Illegal punishment of whipping— Chief 
Court's poicer.— Where whipping is illegally 
inflicted in addition to other punishments, the 
Chief Court should remit the latter punish- 
ment. 121 P.R. 1866 Cp. .See. also, 35 P.R. 
1869 Cr. and 16 P.R. 1875 Cr. 

(94) — Sec Nos. 81, 82, ^upra. 

(95) S.5 — Scope— Penal Code ~ Special Acts. 
— This section applies only to cases of offences 
under the Penal Code and not to cases under 
any special law and a sentence of whipping in 
these cases is illegal. Rat. Un. Cr. C. 190 = Cf 
R eg. 16—8—83. 

(96) — S. 5 of the Act applies only to offences 
punishable under the Indian Penal Code, and 
not to those punishable under the Railway 
Act. 11 C.P.L.R. 8 Cr. 

{97)— Meaning of juvenile offender,— k 
juvenile offender under Act VI of 1864 is a 
person under sixteen years of age. 8 B.H.G. 
Cr. 9. [R., 6 A. 482, L.B.R. (189.3-1900), 79.] 

, 1®.®,’“,?,’'’”- 39-4~Act IX 

of 187a (MajorUy Act), ss. 3 and 4.— The words 

juvenile ofiendetv i„ s. 5 of the Act mean 

(iV£“iM2)rs5t 

(99)-The words “juvenile offender” mean 

sixteen years of age. 7 C.P.L. 

A, 94 


/. — Imperial Acts — continued. 

Act YI of 1864 (Whipping)— confiHMcd. 

(100) — Ss. 5, 10 — Unless an accused person is 

found to be under sixteen years of age, he cannot 
be punished as a ‘ * juvenile offender ” under the 
provisions of s. 6 of Act VI of 1864- 6 A. 482 

= A.W.N. 1884, 213. [F., 7 C.P.L.R. 32 Cr., 
L.B.R. (1893-1900), 79.] 

(101) — Whipping can be awarded only in 
lieu of other sentences in case of juvenile 
offenders. — In the case of juvenile offenders, 
whipping can be awarded in lieu of the other 
punishment and not in aildition to it. A.W.N. 
1885, 178. 

(102) — Under s. 5 of Act VI of 1864, the 
punishment of whipping is inflicted on a 
juvenile offender “ in lieu of any other punish- 
ment to which he may, for such offence, be 
liable ” under the Indian Penal Code. Hence, 
a sentence of fine in addition to whipping is 
illegal. 6 C.P.L.R. 34 Cr. (16 B. 357, R.) 

(103) — Substitution of whippuuj for imprison^ 
nient in cases of juvenile offenders. — When the 
accused, a lad of fourteen years, was convicted 
of an unnatural offence under s. 377, I.P.C., 
and sentenced to imprisonment, the Chief 
Court held that the punishment of w'hipping 
was far more suitable for a juvenile offender, 
convicted of bestiality, than the sentence of 
imprisonment which had been inflicted and 
that it was competent to the Appellate Court 
to alter the nature of the sentence by setting 
aside the sentence of imprisonment and sub- 
stituting whipping for the same. 3 P.R. 1884 
Cr. 

(104) — “ In lieu of any other punishment^' 
meaning of — Commutation of other sentence, one 
of <t/itp/>i«;7..UndertheWhippingAct, theCourt 
cannot, after passing a sentence of imprison- 
ment, commute it to a sentence of whipping, 
which ought to be passed directly. 

Under s. 5, a juvenile offender may bo 
punished with whipping in lieu of any other 
punishment to which he may be liable, but 
the words “ in lieu of — “ mean in lieu of the 
whole of the punishment to which he is liable. 
So, it is illegal to pass a sentence of whipping, 
in lieu of imprisonment, under the Whipping 
Act, and, at the same time, to pass a sentence 
of fine under the I.P.C. 5 L.B.R. 22 = 2 Ind. 
Cas. 620. 

(105; — Legality of sentence of whipping for 
attempt to commit house-breaking byMiighi.— 
In the case of a conviction for attempting to 
commit house-breaking by night, with intent 
to commit theft, a sentence of whipping was 
annulled as being illegal. 3 B.HX. Cr. 37. 

(106) — See JUVENILE OFFENDER, L.B.R- 
(1893-1900), 79. 

(107) — See Nos. 38, 83, supra, 

(108) — S. 7 — Scope, — A sentence of whipping 
cannot, with reference to Act VI of 1864, s. 7. 
be passed on a conviction for theft, as s. 7, only 
provides for sentences of imprisonment for a 
term not exceeding three years. 21 W.B.Cr.40. 
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1. — imperial Acts — continued. 

Act Y1 of 1864 (Whipping — continued. 

(109) — The meaning of the law in s. 7 of the 
Whipping Act is that the status of women 
and that of persons under the sentence of death 
or of transportation or of penal servitude or of 
imprisonment for more than five veal's render 
it illegal to inflict the punishment of whipping. 
The words of the section are perfectly general. 
They do not touch the legality of the sentence, 
but only the legality of the punishment. If 
the sentence of whipping is passed before the 
sentences mentioned in the section, it might 
be a legal sentence; but the subsequent passing 
of the latter sentences renders the infliction of 
the punishment of whipping illegal. 1 M. 56 

= 2 Weir 448. 

(110) — S. 9 — when it can be inflicted.— 
Whipping cannot be inflicted until after the 
expiry of 15 days from the date of the sentence 
and must be inflicted immediately on the 
.expiry of 15 days. 6 M.H.C. App. 38. [.A-ppL, 
7 M.H.C. App. ’29.] 

(111) — Sentence of whipping to be inflicted on 
the expirp of the senietice of imprisonment 
illegaL—'Tho order of a Magistrate directing a 
prisoner to be whipped on the day his sentence 
•of imprisonment expired was hold to be illegal 
and improper. A.W.N. 1881, 138. 


I. — imperial Acts — continued. 

Act VI of 1864 (Whipping) — 

tinned longer than the man is fit to bear it, and 
when the man has hud all he can bear, in the 
opinion of the Medical Officer, the whipping is 
to be stopped, and the sentence has been fully 
satisfied, for it cannot be executed by instal- 
ments. 3 M.H.C. App. 1. 

(117) — See No. 116, supra. 

Act XIII of 1864 (Emigration of Native 
Labourers). 

[Rep., act VIT of I87ij, 

( 1 ) — Contract to carry coolies by ship. — Where 
a contract is entered into for the carriage of 
coolies, the shipowner would be held guilty of 
breach of contract, if he appoints a master who 
was prohibited by an order of Government irom 

■ commanding a ship carrying emigrants. 1 

Ind. Jur. N.S. 131. 

(2) — S. 71 — False pretence by recruiters of 
emigrants — Jurisdiction — Place of trial. — The 

> offence of holding out false pretences to the 
! labourers and thereby inducing them to enter 
’ into a contract, by recruiters of emigrants, 
i must be tried in the plac" wherein such induce- 
I ment was made. 4 M.H.C. App. 4. 

1 Act XXII of 1864 (Military Cantonments). 


(112) — Appeal — Carrying out of the sentence. 
—When a Court, whose sentence is open to 
revision, pronounces a sentence awarding ^ 
.whipping in addition to imprisonment, it must 
be carried out immediately after the expir> of 
15 days from the date of the sentence, or, if an 
appeal be made within that time, then, 
immediately on the receipt of the order 
of the Appellate Court confirming the 
sentence, if such order shall not be received 
within 15 days. It is illegal to direct m the 
sentence that the whipping shall be earned out | 
at the expiration of the term of imprisonment. , 

Rat. Un. Cr. C. 68. 

(113) — Grim. Pro. Code 11872), s. 

rule that a sentence of whipping could not 
be postponed beyond the terms spocine in 
s. 9 of Act VI of 1864 was held to be app^ca^jf 1 
to 8. 310, Crim. Pro. Code. 1872. 7 M.H.C. 

App. 29. 

(114) — S. 10 — House-trespass when punisdiable 
with w/iippiiu/.— Whipping can bo inflicted 
under s. 2. sub-ss. 9 a^nd 10 of the above Act | 

only when the house-trespass or house-breaking 

is in order to the committing of an offence 
puni.shablo with whipping under that section. 

U.B.R. (1897—19011, Yol. I. 354. 

(115) — See No. 100, supra. 

(116) — Sa.JI and I 2 Scope of the sectums. 
—Under bs. 11 and 12, a man, though sentenc- 
ed to whipping, is not to bo whipped unless 
in a fit state to suffer that punishment, li.c , 
whipping is not to be commenced, it ho is unne 
to boar it at all, and then he is to bo kept in 
custody, till the Court can revise the sentence. , 
But if it be commenced, it is not to be con- , 


[REP., ACT III OF 1880J . 

See ACT HI OF 1880. 

See ACT Xllt OF 18S9. 

See Bom. ACT III OF 1867. 

See Mad. act I of 1866. 

See Cantonmext Code (1899). 

( 1 ) — Lunatic Asylums Act (XXXVl of J65S), 

s. 4, direction of proceedings under . — .Acting 
bona flde in the discharge of a public duty and 
under the belief that a per.'^on was dangerous 
by reason of lunacy, the commanding officer 
of a cantonment, who has control and direction 
of the police, would be justified in directing 
proceedings to bo taken bv the Police under 
s. 4, Act XXXVI of 1858. 9 0. 341 = 13 C.L.R. 

185 = 9 I.A. 152, P.C. = R and J. No. 69. 

(2) — Ss. 3, 5, 17 and 20 — Assistant Canton- 
ment Magistrate ofliciatiiuj as Cidifonment 
Magistrate unth second class powers — Trial of 
Breaches of Cnn(on?«eii( Rules. — An Assistant 
Cantonment ilagistrate, appointed to act 
as Cantonment Magistrate with second class 
powers, is only an Assistant Cantonment 
Magistrate under s. 5. Ho has, l-lieicfcre, no 
jurisdiction under s. 20 to try per-sons for 
breaches of Cantonment Rules. 17 P.R. 1878 
Cr. 

(3) — S. 5 — See No. 2, supra. 

(4) — S. 17 — Compound not a '"''public place." 
— A compound is not a public place within the 
meaning of Rule 63 of Chapter III of the Can- 
tonment Rules made under s. 17 of Act XXII 
of 1864 and kept in force by s. 2 of Act III of 
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/. — Imperial Acts — continued. 


/. — Imperial Acts — continued. 


Act XXII of 1854 

— concluded. 


(Military 


Cantonments) 


1880. Consequently, convicting a person for 
being drunk and riotous in his master’s com- 
pound is unsustainable. A.W.N. 1887. 19. 

{b)—See Crim. Pro. Code (1898). s. 438, 
A.W.N. 1387. 219 


(G) — See No. 2. supra. 

(7) — Ss. 17 aud 19 6 and 29 

framed under the sections — Unrerjistered prosti- 
tutes. — Where certain women, arrested l>v the 
police on the Railway platform on a charge of 
having contravened the provisions of Rule 6 
(that no woman not being a registered prostitute 
shall practice public prostitution within the 
limits of Cantonments), were fined by the 
Deputy Commissioner with a direction to have 
their names entered in the register and for 
their examination by the Civil Surgeon, held, 
that the arrest was not proper, as it did not 
conform to the provisions of Rule 29 and that 
the Deputy Commissioner had no authority to 
direct the examination of the women after 
their receipt of tickets. 25 P.R. 1870 Cr. 


— Ss. 17, 19 and 23. — Erten.sion of rules 
franied under clause 7 of s. 19 outside canton- 
ment limits — .Jurisdiction of ordinary criminal 
Courts. — Where rules made under clause 7 of 
.s. 19, Act XXII of 18C4, are extended to places 
outside the limits of cantonments by the 
Governor-General in Council under s. 25 of that 
Act, trials of breaches of rules should bo con- 
ducted by the Criminal Courts under the 
general jurisdiction conferred by the Crim. Pro. 
Code, there being no authority specially men- 
tioned in the above Act for holding such trials. 
12 P.R. 1870 Cr. [Appr., 2 P.R. 1885 Cr.] 

(9) Ss. 17, 20 — Jurisdiction of Magistrate , — 
A District Magistrate, not being a Cantonment 
Magistrate, has no jurisdiction to try for 
breaches of rules made under s. 17 of Act 

XXHoflSGl. A.W.N. 1882,52. 

(10) S. 19 — See No. 8, supra. 

(11) S. 19 (/) — See No. 7, supra. 

^12) S. 20 — See Nos. 2 and 9, supra. 

(13) S. 25 — See No. 8, supra. 

(14) — .S’. 29— Unauthorized sate of spirituous 
hquor to an apothecary. sale of spirituous 
liquor to an apothecary in a Military Hospital, 
without the permission of the Commanding 

. Officer, IS not an offence. 23 P.R. 1870 Cr. 

{\o)~Previous conviction— Confiscation of 
fjgwor.— Where a person had not been previ- 
ously convicted, an order directing the con- 
fiscation of wine and liquor in bis possession 

illegal and must be quashed. 20 

ir*K. 1B7Z Cr. 


P R^^^S'^^C^r^ 30— See CONFISCATION, 20 


(17) S. 30 — See No. 16, supra. 


j Act Y of 1865 (Indian Marriage), 
j [Rep., (except as to Straits Settle- 

• MENTS), ACT XV OF 1872. NOT IN FORCE 

IN British India.] 

i — Ss 6 and 36 — Hindu priest solemnising 
, nuirriage between parties, one of whom being 
, Christian. — A Hindu priest solemnising a 
i marriage between parties, one of whom admit- 
I tedly professes the Christian religion, is, priina 
facie, liable under s. 5G of the Act. 1 Weir 
801 = 6 M.H.C. App. 20. fF.. 1 Weir913 = lT 
M. 391.] 

j Act VII of 1865 (Oovernraent Forests). 

I [Re>., act XII OF 1891.1 

(1) — Ss. 3 and 3 — Confiscation— Fine — 
Legality. — It is illegal to impose a fine where 
the Forest Act provides the penalty of confisca- 
tion. Col. Dig. Cr. 69 of 1877. 

1 (2) — S. 3 — Felling or removing trees from 
j forest, whether punishable tinder Penal Code . — 

; Felling or removing trees from a forest is either 
! punishable under the Forest Act, or not punish- 
j able at all. The provision of the Penal Code 
relating to theft and mischief does not apply to 
such cases. 22 P.R. 1876 Cr. [Disajm-.', 10 
P.R 1885 Cr.j 

(3) — Penalty not provided for — Punishment 
under Penal Code. — Where the Local Govern- 
ment had framed no rule, us contemplated by 
the Forest Act, 1865, for punishing infringement 
of the rules, held that the accused should be 
tried under the Penal Code. 4 P.R. 1869 Cr. 

(4) — See No. 1, supra. 

Act XIII of 1865 (High Courts' Criminal 

Procedure Code Amendment). 

[Rep., act X op 1875.} 

(1) — S' 3 — Duty of committing Magistrate or 
justice of the peace. — A justice of the peace or 
Magistrate, committing a prisoner for trial 
before the High Court was bound, under the 
above section, to frame and send up, with 
the depositions, a specific charge against the 
prisoner. 1 Ind. Jur. N.S. 404. 

(2) Ss. 22 to 46 — Sessiotis Judges and 
Magistrates to pay attentio-i>, to these. — Sessions 
Judges and Magistrates should pay attention to 
ss. 22 to 46 of the Act, , which have reference to 
the sittings under a commission of a Judge of 
the High Court, either alone or with an asso- 
ciate Judge, in the exercise of Original Crimi- 
nal Jurisdiction, in places other than the- 
usual places of the sitting of such Court ; and 
especially, the attention of the Sessions Judge 
toss. 35 and 41, and of Magistrates to ss. 28, 

30 and 31 of the same law. 3 W.R. Cr. Cir. 1. 

(8) Ss. 23 to 46— iSreNo. 2, supra. 

(4)— See ACT XVIII OF 1862, 1 B.L.R.O.- 
«..r. 1, 15 and 15 W.R. Cr. 71, note. 

Act XVlIl of 1865 (Stamp-duties). 

[Rep., Act vh op 1870.] 

See ACT X OF 1862, s. 14, 4 M.H.C. App. 57.. 
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t,— imperial Acts — continued. 

Act XX of 1865 (Pleaders. Mooktears and 
Revenue Agents)- 

CRBP.. ACT XVIIT OF 1879.] 

See PLEADERS. 

„ MOOKTEARS, 

ACT XVIII OF 1879. 

(1) ~~ Dismissal of mooktears— Powers of 
Magistrate. — A Magistrate has no power to 
dismi^ a mooktear generally, unless he be 
convicted of an offence involving moral turpi- 
tude or infamy. 1 W.R. Cr. 84. 

(2) — Evidence to justify removal of mooktear 
from profession. — Evideticc, which does not 
support a conviction on a criminal charge, 
cannot justify a removal from the profession of 
a mooktear. 9 W.R. Cr. 29. 


/. — Imperial Acts — continued. 

Act XX of 1865 (Pleaders, Mooktears and 
Revenue Agents) — 

thinks that any reasonable caiise other than 
professional has been established, may suspend 
or dismiss the mooktear without the necessity 
of either a written charge or notice, so long as 
the mooktear had every facility for knowing 
what ho was charged with and for making bis 
answer. 16 W.R. Cr. 15 = 7 B.L.R. 179. (i*’.. 
27 C. 1023 ; H., 29 C. 890.] 

(8) S. 16 — Charge of misconduct against 
pleaders and mooktears. — Report to High Court. 
— Any charge of misconduct against a pleader 
or mooktear holding a certificate under the Act, 
other than a recorded conviction of a criminal 
offence, must be made and substantiated, and 
^ a report submitted to the High Court as 
provided by s. 16. 7 W.R. 316. 


(3) — S. 5— “Ace,” meaning o/.— The word 
“act ” in this section signifies the doing some- j 
thing as the ageut of the principal party which j 
shall be recognized or taken notice of by the i 
Court as the act of that principal. Nothing j 
in the words of the Act or in its spirit prevents 

a person as a private agent from going between 
the prisoner or the duly authorised vakil upon | 
whom the real responsibility of the defence I 
rests. 19 W.R. Cr. 8. [R., 6 C. 585, 14 C. 
656, F.B., 26 A. 380.] 

(4) — S. 11— Mooktear^* acting" in Criminal , 

Court, — The mere writing of a petition for a j 
party, who afterwards presents that petition j 
himself, is not“aciing” as a mooktear in a ! 
Criminal Court within the meaning of thi^s j 
seotion. 9 BiL.R. App. 18 = 18 W.R. Cr. 27. I 
[R., 6 C. 584, 14 O. 556, F.B.J 

(5) — 6’. 14— Charge against pleader— Nature 
of enquiry. — When conduct is charged against 
any picador of a Subordinate Court which, if 
proved, would amount to an offence, the conduct 
should be enquired into, not simply as improper 
conduct, but as an offence to be made the 
ground (if established) of his dismissal under 
the above section. 13 W.R. 456. 

I 

{Q)—Vnprofessional conduct— Commission 
to mooktears — Criminal offence.— It a mook- 
tear, who is paid for his services by his 
employer, were to receive in addition, without 
the knowledge of his employer, a percentage or 
commission from the pleader, he would bo 
answerable, not only in the Civil Court, but 
also in the Criminal Court, to a charge of 
obtaining mon»y improperly from his employer. 
11 B.L.R. 312. 

(7)— S. 15 — ‘ ‘ For any other reasonable caxue' ’ 
meaningpf, — A mooktear. piay he suspended or 
dismissed for any reasonable cause, the words 
“ for any other reasonable cause ” in s. 15 
referring to cases of other than professional 
misconduct. When a mooktear is alle.ied to 
have oommiUed .aome impropriety for >ybiph 
he could not be criminally prosecuted, and 
which does not come under the denomination 
of professional misconduct, the High Co^t 
may institute inquiries suo moiUy and, if it 


(Q)— Initiating proceeduujs against pleader — 
Jurisdiction of Zilla Judge — Place of inquiry . — 
A Zilla Judge is incompetent to initiate 
proceedings against a pleader of the lowergrade 
under the above section, which requires that 
the inquiry should be made by the Court in 
which the ple.ader committed the act of mis- 
conduct. 11 W.R. 127. 

(10) — Suspejision of High Court pleader by 
Zilla Judge. — A Zilla Judge has no power 
under the Act to suspend a ple.ider of the High 
Court from practising in the Courts «)f his 
district on the ground of incompeteucy. His 
proper course is to make a representation to 
the High Court. 14 W.R. 217. 

(11) — Power of Zilla Judge to dismiss plead- 
ers. — A Zilla Judge has no power, after the 1st 
January, 1866, to make an order under Act 
XVIII of 1852 dismissing a pleader. He should 
proceed under s. 16 of Act XX of 1865, and 
refer the matter, with his report, to the High 
Court. Even under Act XVIII of 1852, under 
which the Judge erroneously acted in this case, 
a pleader was liable to dismissal, only on proof 
of conviction of a criminal offence by a com- 
petent Court, or on proof of a declaration or 
finding by a competent Court (in a suit or 
proceeding to which tho pleader was a party) 
that he was guilty of a breach of trust, or for 
fraudulent or dishonest conduct in the discharge 
of his professional duty; and this, also, after 
notice and adjudication as prescribed bv s. 4. 
6W.R. Mis. 5. [F., 27 C. 1023]. 

(12) — Power of Magistrate to suspend mook^ 
tear, — Wherea Magistrate suspended a mooktear 
for three months for wilfully making a false 
statement, it was held that the Magistrate had 
no power to suspend the mooktear under tho 
Act, and his suspension was set aside. 17 W.R. 
Cr. 6. 

(18) — Held that a magistrate had no power 
to suspend a mooktear under the Act. 21 W.R. 
Cp. 41. [F.,7 C.L.R. 168]. 

(14) Suspension or dismissal of mooktears — 
Procedure. — The procedure under s. 16 refers 
only to cases of professional misconduct, tho 
words “ any such misconduct as aforesaid ” 
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I * — Imperial .4 c/s— continued. 

Act XX of 1865 (Pleaders, Mooktears and 
Revenue Agents) — concluded. i 

being connected with the words “grossly 
improper conduct in the discharge of his 
professional duty.” 16 W.R. Cr. 15 = 7 B.L R 
179. 


(15)--A’oficc. — Before a Magistrate can suspend , 
a mooktear from practice, ho must observe the | 
requirements of the above section, and furnish 
the mooktear with a copy of the charge against 
him, and a notice fixing a day on which such 
charge will be taken into consideration. 15 W. 

R. 171 = 6 B.L.R. App. 83. [i?., 16 W.R. Cr. 

15 J . 

(IG) Lsinff tutprojicr expressions durinq ^ 
arquinent — Procedure. — In this case the High 
Court declined to strike a pleader off the 
rolls for using improper expressions during the 
argument of a case before a Zilla Judge, who 
recommended» after observing the requirements 
of £. IG of the Act, that such punishment 
should l)e awarded. The Zilla Judge should 
have called the pleader to order, and required 
him to apologize, 14 W.R, Cr. 53. 

(1<) Acquittal of pleader. — In a case tried 
under the provisions of the above section, where 
the subordinate Court is of opinion that the 
pleader should be acquitted, it is not necessary 
that there should be anv report to the Judge 
13 W.R. 67. ' ^ 


(IG) Omission to examine record before 
applyinq for stay of execution proceedings — Not ' 
verifying statement of parties.— The omission of ' 
a pleader to examine the record of the case ; 
before niaking an application to stay execution 
proceedings upon the ground of a compromise 
was held not to amount to grossly improper 
conduct. But bis not verifying the statement 
of the parties who came to him and made their 
statements (one of them being a mooktear) was 
considered, at the most, to amount to care- 
lessness but not grossly improper conduct ; i 
whilst his omission to obtain the authority or i 
concurrence of the senior pleader in the case 
could not be said to be improper conduct with- ! 
in the meaning of the Act^certainly not such ■ 
grossly improper conduct as called for the 

suspension for six months. 17 

W.R. 405. 


Act XIY of 1866 (Indian Post Office). 

[Rep., Act \T of 1398.] 

See Act VI OF 1898. 

(1) — Abetment — Petuil Code, s. 109 . — Thi 
Act does not provide for the punishment o 
abetting an offence under it. Under s 109 I ] 
C., the abetment must be of an offence punish 
able under that Act. and not of an offenc 

7 “ distinct and special law 

(2) — Ss. 2, 47, 53 JtiHsdictwn over offence 

provisions 

Act XIV of 1366, with the interpretation givei 


/. — Imperial Acts — continued. 

Act XIV of J866 (Indian Post Office) — cid. 

in s. 2 of that Act. a subordinate I^Iagistrato is 
competent to convict of an offence under s. 47. 

5 B.H.C.Cr. 36. 

(3) — S. 37 — Postage stanijis issticd by the 
Government for the purpose of Pevenue — Twice 
using them if an ojfence— Penal Code. $. 202.— 
Under the provisions of s. 37 of the above Act, 
postage stumps arc stamps issued by Govern- 
ment for the purpose of revenue within the 
meaning of the Renal Code. Hence, a person 
is punishable under s. 262, I.P.C . for u.sing a 
postage stamp twice. 5 C.P.L.R. 43 Cr. 

(4) — jS'. ,47 — Jurisdiction of Subordinate 
Magistrate.— A. Subordinate Magistrate has 
jurisdiction to try a prisoner for an offence 
under the above section. 5 B.H.C.Cr. 36. 

(5) — Penal Code, s, 160 — I^ost-master absent- 
ing himself Jrom the station without notice. — A 
post-master, absenting himself from the station 
without giving notice and thereby causing 
delay in the despatch of the mail, is guilty of 
an offence under s. 47 of the Post Office Act, 
and not under s. 156, Penal Code. 1 Weir 72. 
See, also, 1 Weir 860. 

(6) — 5<'cNo. 2, suiwa. 

l7) — 6 '. 43—Opening of a newspaper by a 
person employed in the I'ost Ol/ice. — The open- 
ing of a newspaper by a person employed in the 
Post Office and replacing it in its envelope, does 
not constitute an offence under the above section 
as it could not be said that the accused stole, 
fraudulently appropriated, wilfully secreted, 

^ cd or tlirew away any letter or ether 
article .sent by post. 19 W.R. Cr. 4. 

(8) — There must be a fraudulent intention in 
the act of the accused before he can be convict- 
ed under the above section. 19 W.R. Cr. 4. 

(G ) — Person assisting sorting clerk secreting 
beariiuj letters to be given to delivery peon for 
the purpose of sharing the beariiuj postage — ■ 
Penal Code, ss. 373 and 403. — The accused, 
being in the employ of a Post Office, assisted 
the sorting clerk in sorting letters, and .secret- 
ed two bearing letters with the intention of 
giving thorn to the delivery peon and to share 
with him the bearing postage which the latter 
would collect. Held, that the accused did not 
intend to wilfully secrete the letter within the 
meaning of s. 48, Indian Post Office Act, as 
there was not such secreting or concealment of 
letters as would frustrate or tend to frustrate 
their delivery to the addressees. Held, further, 
that he was guilty of stealing and of fraudu- 
lently appropriating the letters within the 
meaning of that section, and also of theft and 
of attempt to commit dishonest misappropria- 
tion of property within the meaning of the 
Penal Code. 14 U. 229 = 1 Weir 860. 

(IG ) — Solitary confinement if can be awarded 
as part of sentence. — Solitary* confinement can- 
not be awarded as part of a sentence passed 
under s. 48, Post Office Act. 24 P.R. 1879 Cr. 
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/. — imperial Acts — continued. 

Act XIV of 1863 (Indiaa Post Office)— cW. 

(11)— Sec ACT XVII OF 1851, 3B.H.C. Cr.3. 

(V2)— S. 50 ( = s. 55 of Act VI of lSUS) -Scope 
of Uie sec(iou.— The woi-d “ prepare ” in s. 50 of 
the Act includes the obtaining of signatures to 
a book that a postman is bound to keep in 
proof of his having visited the villages in his 
capacity as postman. 1 Weir 862. 

(13) — S. 53 — See No. 2, supra. 

Act XX of 1866 (Indian Registration). 

[REP., ACT VIII OF 1871.] 

See ACT VIII OF 1871. 

See ACT III OF 1877. 


/. — Imperial .4cis— continued. 

Act XX of 1866 (Indian Registration) 

(6) — Ss. 93 and 95— 6Vc AcT III OF 1877, 
s. 8-2. 8 B L.R. 422 = 17 W.R. Cr. 89. 

(7) — S. yi ( = s’s. 6.2 and 83 of Act III of 
1877) — False personation before registering 
oj^cer triable exclusiveUj by Court of Session . — 
The offence of abetting false personation before 
a Registermg Officer, punishable under s. 94 of 
the Act with imprisonment (or a term which 
may e.vtend to se\cn years, is triable exclusive- 
ly by a Court of Session. Rat. Un. Cr. C. 51. 

(8) — Under the above section, an abettor may 
be punished more severely than his principal 

can be. 8 W.R. Cr. 16. 


(D— S. 91 ( = s. 62, Act III of lS77)—O,0'e^u:e 
under section not triable by Jury. — An offence 
under the above section ought not to be tried 
with the assishince of a Jury. Where, ho\N- 
ever, such offence was tried with the assistance 
of a Jury, and the verdict of the Jury, who 
were unanimous in convicting the prisoner, 
was approved of by the Sessions Judge, the 
High Court considered it unnecessary to quash 
the proceedings. 14 W.R. Cr. 32. 

(2) — False slnfenient before Sub-Registrar — 
Penal Code, s, 123.— A vendor, to defeat the 
claims of pre-emptors, stated in the sale-deed 
that the purchase money was more thaii he 
actually received, but contradicted himsedf 
fore the Sub-Registrar and admitted what he 
really received. The vendee, however, stated 
ho was in fault, and, on the Sivme day, brought 
the rest of the money to the Sub-Rcgistrar, 
who refused either to receive it, or to register 
the deed. Held that the vendor was guilty of 
an offence under the section and that the 
vendee, though he had neither committed an 
offence under the section nor abetted 
guilty of an offence under s. 423, Penal Code. 

23 P.R. 1869 Cr. 

(3j— S s 91, 95 (=ss. 62 and 63, Act III of 
2 g 77 j — Commitment to Sessions. — The commit- 
ment to the sessions of a case of an 
under s. 91 of the Act isuot illegal. 5 B.H.C. 

Cp. 7. 

(4)— Ss. 93 and 91 ( = ss. 62 and 83, A.ct 111 
of 1877)— Cheating by ffersonatton—Reoistefiy 
document.— yihero A intended to register a deed, 
but was too ill to do so, aud B. who was kuov 
to A, personated A. and had the deed regis 
in her name, it was held that, in too 
of anything to prove that it was inteimc 
defraud anybody, A was not gailty of cjie.ating 
by personation under s. 419, I.P.C., but o . 
offence under s. 93 of the Registration Act. o 
and D, who abetted A, were convicted of an 

offence under p. 94 of the Act. 11 - * 

24=2 B.UR. 29 Cr. [R.. 13 B. 506 , 32 C. 775 

= 1 C.L.J. 469 = 9 C.W.N. 807 ; F., 5 Bom. L. 

R. 138.] 

(6)— Throe persons, who put up a fourth to 
personate one whose authority was requir 
complete a conveyance of immoveable proper y, 
were held guilty under the above section, i 

W.R. Cr. 99. 


ACT HI OF 1877, s. 83. 15 W.R.Cr. 
58=GB.L.R. G92, F.B. 

(10) — See No. 4. supra. 

(11) — S. 95 { =s. 63,.lcf [II of 1877}- Offence. 

— A Sub-HegisCrar under the Act has no power 
to investigate into the committal of an offence 
committed before him in the registmtion of any 
document, but should cause the complainant to 
proceed, under s. Gt>, Grim. Pro. Code (1861), 
before the Magistrate, or before an officer autho- 
rised to receive such complaint. The sanction 
of the Registrar, under the above Act, relates 
to a prosecution to be instituted by the Sub- 
Registrar for au offence under the Act. 4 B.L. 
R. App. 69. 

{Ui—See ACT III OF 1877, s. 83, 10 W.R. 
Cr. 21=6 B.L.R. 692 note. 

(13) — See Nos. 3 and 6, supra. 

Act 111 of 1867 (Public Gambling). 

[Rep. IN i*ART, ACT XVI OF 1S74: Pre- 
amble AND «- 2 amended, ACT XII OF 
1891 ; Rep. (in Burma), Bur. act I of 1899; 
Declared in force in certain railway 
LANDS. ACT XIV OF 1874, S 10 ; IN BRITISH 
BALUCHISTAN, REG. I OF 1890, S. 3.] 

See BEN. ACT II OF 1867. 

See Bom. ACT III OF 1866. 

See Bom. act IV OF 1887. 

See Bom. Act 1 of 1890. 

See bur. Act XVI of 1334. 

See BUR. ACT I OF 1899. 

(1) — Construction of Act. — The Gambling Act 
is a penal law, and one of a very stringent 
character, and so its provisions are to be very 
closely interpreted ; and are not to be extended 

I so as to meet cases which do not strictly fall 
within them. L.B R. (1872—1892), 53 and 86* 

(2) —S. I — Conunon gaming house defined . — 
Where the occupier of a house, wherein games 
of chance are played, derives his profits, not 
from any charge for the use of the house, or of 
the instruments of gaming or in any manner 
ejusdem generis, but from the game itself, the 
house is a common gaming house. 27 A. 567 
= A.W,N. 1905, 106 = 2 Cr. L.J. 245. 
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i. Imperial Acts -continued. 

Act III of 1867 (Public Gambling) — contimwd. 
, (3)~Common gaming-houses are houses, etc. 

lu which instruments of gambling are kept or 

used for the profit or gain of the owner or occu- 
pier, whether by way of charge for the use of 
the instruments of gaming or of the house, or 
otherwise howsoever. 3 N.W.P. 134. 

(4) S.s’. 1 and 3 — Garden enclosed ii ith hedge. 
—A garden enclosed with a hedge or ditch 
where gambling takes place, cannot be consi- 

“common gaming house.” 14 P.R. 

(5) — Ss. 1 and I — Lottcrg-tickets if instru- 

nienfs o/ ^rnmin^/. -Lottery-tickots, by reference 

to which It IS to be decided whether the holder 
or purchaser Nvins the whole, or anv part, of 
any stakes, are instrumenU of gamiiig within 
the above sections; and they are instruments 

ol gaming of a nature similar to cards. 12 W. 

K. vr. 34. 

(6) — a warrant of search on infornui- 
lion given in general terms— ’Illegal.—A Magis- 
tmte on a report made by the police that a 
great deal of gambling was going on and that 
It gave rise to numerous offences, issued a war- 

certain house 

which the police report did not state was used as 

acommongaminghouso. and theowner of which 

gambling. On search- 
tf accused wa.s found with 

other persons seated roundtho board and dice 

Ihe accused was coiivicied under s. 4 of the 

,Vcn- Magistrate was wrong in 

lining a warrant upon the information given by 
the police m general terms and that there was 
nothing to show that the house was a common 

— 

iV within tchich Act in force 

at^n'^T^M — liter- 

atwn of Municipal boundaries.—W’here the 
Lieutenant-Governor, under the powers con 

boun^ul ■" the 

Doundaiies of the Municipality of Mirzanurand 

those boundaries were subsequLtly revised, and 

an offence was committed within the bounda 

nes as existing at the time of the notification 

under Act III of 18G7. but without re bounr 

unaettUrtr -airS! 


/. Imperial Acts — continued. 

Act HI of 1867 (Public Gambling)— con/mued. 

flO) Ss. 2. 3 and 4 — Extending provisions of 
Act to a place— Notification in one issue of 
— The Act, or any of its provisions, 
cannot be extended to a town or place, to which 
the Act does not ipso facto apply under the 
terras of s. 2, by the mere publication of a noti- 

Gazette only. 3 P.R. 

1885 Cr* 

t ^ Evidence of use of instruments 

of gaming essent 'utlfor conviction . — In order to 
support a conviction under s. 3, Act III of 1867, 
of keeping a common gaming house as defined 
by s. 1 of that Act. there must be evidence that 

1 (12)— The mere finding of cards, dice, etc., is 
rat evidence that the house is a common gam- 
ng house. The owner or tenant must derive 
iroht or gam from the gambling. 19 P.R. 1871 

IT (1898). s. -556. 

U.B.R. (1897-1901), Vol. I. 125. 

(141— StfcNos. 4. 10, supra. 

^~C'o>«mon gambling-houses 
tieepii^i such houses and gambling in 'them bij 
owner- -Separate convictions.— A ' man, who 
Keeps a common gaming-house and gambles 
m it himself, cannot be convicted and sepn- 
ratel> sentenced under ss. 3 and 4 of the Act. 

L B.R. (1893—1900), 459. 

In a case under 

tLhnn^ -I of tbp Oambling Act. the owner of 
the house should be allowed to prove that the 

^(17)— ConrfcfioJis under sections, csseniittl for. 
•ir ,3 a ^ conviction under ss. 3 

‘th. be shown thiM 

th^ ^ ? oommon-gaming house within 

the meaning of s. 1 of the Act. 46 P.R. 1867 

^f^cirges— Discretion of 
Chief Court to hear pleadei' in revision. —Held, 

1 ^ accused under s, 3 of the Gam- 

bling Act cannot be tried together with the 
persons accused under s. 4 of the Act, on the 

^isjoiuder of charges. Olnter 
^Vhen the District Magistrate has refused to 

practitioner to represent the 


. x-vavxvxxci isKj represenL zne 

i8)-Notification exteyidinn • ... k Court must decline 

(9) — Notification *>xtendinn • • 1 kept or used for the profit or gain of the 

«ten°s“ " beheld'to ^uoludl^an 1 seiten^^^f^^^ imprisonment and fine.— A 

r? cantonments II ^ 


— x;—— auu iiue unaer s* o 

1892) illegal. L.B.R. (1872— 
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J.—iatperiai Acts — eoutiuued. 

Act 111 of 1867 (Public Gambling) — coniinued. 

(21) — Fine is a more appropriate form of M 
punishment for a first offence under s. I than /h 
imprisonment. A Magistrate should strongly il 
mark the distinction between offences under 1 1 
s. Sand s. 4 of this Act. L.B R. (1872 - 1892) , 428- U 

(22) — Ss. 3, 4, 5 atid 6 — Gambling not an 
offence per se — Gambling in itself is not an ||j 
offence and only becomes punishable as an /J 
offence, when it tiikes place in a common II 
gaming house or in a public place. S.C. 203, 
Oudh. 

I 

(23) — Ss. 3, 4 and 0 — Seaich warrant— ' 
Credible information — Presumption, — W hen a ; 
search warrant purported to be issued upon 
credible infm^mation and after enquiry signed 
by the District Superintendent of Police, lield. \ 
that it was open to the Magistrate to presume, 
until the contrary was made to appear, that 
the warrant was issued on credible information , 
after sufficient enquiry and that the prosecution 
need not give evidence, in the first iiisi-ance, of 1 
the information laid, and of enquiry, if any, 
held thereupon. 29 P.R. 1881 Cr. (19 P.tt. 
1871 Cr. and 9 P.R. 1876 Cr., P.) 

(24) — Ss. 3, 5, O—Conwion gambling house, 

presumption as to — Search warrant — Judge 
importing his own knoioledge into case — Signing 
warrant with pencil— Credible information, \ 
warrant issued on receipt of. — A person was 
convicted under s. 8, with seven others under 
8. 4 of the same Act. His house was entered 
and searched under a warrant, signed by the 
Magistrate with a pencil, reciting that the , 
Magistrate had reason to believe upon credible | 
information that the house was used as a 
common gaming house, and authorising a 
police officer to outer and search it. The police 
officer was examined as a witness, and, in 
cross-examination, deposed that ho informed 
the Magistrate that he had received “ credible 
information that gambling was going on. 
The Magistrate in his judgment stated that 
“the search-warrant obtained by the City 
Inspector was signed by me on croJible infm- 
mation received from him to the effect that the 
house was used as a common gaming house. 
Held that “a Judge ought not, without giving 
evidence as a witness in the usual way, import 
into a case his own knowledge of particular 
facts,” and that, therefore, the Magistrate 
ought not to have imported into the case his 
own knowledge as to the circumstances under 
which the warrant was issued ; also, that there 
was evidence that the warrant was legally 
issued, for, it stated that it was issued upon 
information that’ the house was • used as a 
common gaming house, and there was a pre- 
sumption that such statement was « 

further, that the statement of the police officer 
in oross-exami nation did not necessarily convey 
the meaning that he gave the Magistrate such 
information only ; and the .presumption that 
the statement in the warrant was true was not 
rebutted by the statement ; held, further, that 
theabsenoe of circumstances, under which alone 

11 


i.— Imperial Acts — continued. 

Act in of 1867 (Public Gambling)— confmiwd. 

the presumption referred to in s. 5 can be drawn, 
is a ground for holding that the presumption 
cannot properly be drawn, but the absence of 
such circumstances has not the effect of making 
all the evidence taken in the case inadmissible 
and of vitiating and rendering the conviction 
illegal ; held, also, that it was objectionable to 
sign se.arch warrants with a pencil. 5 O.C. 37. 

(25) — Ss. 3, 6— Imperfect description of house 
to be searched. — A warrant was issued under 
Act III of 1867, for the sciirch of “ house 
No. 169 belonging to Jhunni Bakkal, mohalla 
Baniapara.” The house in fact searched was 
a house in the occupation of Jhunni Bakkal, 
bearing No. 169, but in mohalla Sliahuathan. 
But Shahnathan and Baniapara were adjoining 
mohallas and in mohalla Baniapara there was 
no No. 169. There was further evidence to show 
that the house which was searched under this 
warrant was the house concerning which infor- 
mation had been given and the house which the 
police intended to search. Held, that the 
wrong description given to the house, namely, 
that it was a house in mohalla Baniapara, was 
merely a misdescription which did not vitiate 
the warrant, nor prevent the presumption 
provided for by s. 6 of the Act from arising. 
A.W.N. 1905. 105 = 2 Cr. L J. 213. 

(2G) — Common gambivig houses— Presumptive j j 

evidence, — It is only in the case of a house / / 
searched under the provisions of s. 5 of the// 
Gambling Act that a presumption arises, unde^ / 
s. 6, from the more discovery of cards, dice, oa I 
other instruments of gaming, that it is it I 
common gaming house. L.B.R. (1872 1892),/ 

518. 

(27) — 6’s. 3,4,5 and 14 — Jurisdiction of 
Magistrate — Act ^VI of 1834 (GamiH<7), s. -5 
— Crim. Pro. Code (i333). ss. 33 ami 204— 
Although a Second-Class Magistrate may not 
have been empowered under s. 5 of the Gaming 
Act, 18S4,to proceed under s. 5of the Gambling 
Act, 1867, there is no doubt that he has power, 
under s. 14 of the Gambling Act, 1867, and 
s. 201, Crim. Pro. Code (1882), on informa- 
tion given to him that -an offence bad been 
committed under ss. 3 and 4 of the Gambling 
Act (1867), to take cognizance of the same and 
to issue a summons upon the accused. L.B.R. 
(1872—1892), 186. 

(28) — Ss. 3, 4, 23, 16 — Rewards to informers. 

— There is no justification in s. 16 for the pay- 
ment of any portion of a fine imposed under 
s. 13 to the informer. There is no authority 
for rewarding an arresting officer out of the 
fine imposed under ss. ^ and 4 of the Act, or 
out of the moneys or sale proceeds of articles 
seized and ordered to be forfeited under the 
Act. L.B.R. (1672—1892). 407. 

(29) — Ss. 3, 4 and 15 — Question of what / 
provision of the Act has- been extended- to a j 
particular locality — Whether a question of law I 
or fact — Evidence Acf, s. 44 — Whether or not/ 
portions of the Act had been extended to ai 
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/. — Imperial Acts — continued. 

Act 111 of 1867 (Public Gambling) — continued. 

particular locality, and whether the steps 
taken in this view were sufficient in law to 
effect it, are questions of law and fact, which 
the Criminal Court has to decide for itself 
before convicting the accused. Whcji once a 
decision has been arrived at. the point cannot 
be re-opened in a subsequent case, except whore 
the facts of a particular case bring it within 
s. 44. Evidence Act. 41 P R. 1885 Cr. 


(dO) — Ss. 3, 4 and 16 — Fines — Reicards — 
Magistrate, jurisdiction of . — When fines are 
inriicti'd under s. 3 or s. 4 and monevp or 
articles are forfeited, the Magistrate trving the 
case may award part or all of either the fines 
recovered, or the moneys or sale proceeds of 
articles forfeited, to the informer, but he cannot 
award both the tiuesand the moneys and sale 
proceeds of articles forfeited. The use of tlie 
dUjunctive“or" in s. IG puts it out of the 
power of the Magistnite to award both the fine 
and the confiscated pronertv to the informer 
L.B.R. (1872—1892). 378. ‘ 

(dl ) — 3 and o — Common gaming house 

E Stnzure ofmoneyon the lyersoms of gamblers 
Confisention . — The order of a Magistrate 
nfiscating the money found on the accused, 
while gambling in a common-gaming house, is 
illegal, if there is no evidence to show that 
there was reasonable ground for suspecting that 
such money was used, or was intended to be 
used, for the purpose of gaming L B R. 
(1872-1892), 281. 

(•^2) 'Ss. 3 and 15 — Magistrate incompetent 
to pass sentence exceeding Rs. 400, or six 
months' ? igoro^is imprisonment . — Under ss. 3 
and 15 of the Act. a Magistrate is incompetent 
to pass any sentence exceeding Rs. 400, or 
SIX months’ rigorous imprisonment, and a 
sentence of fine of Rs. 600 or imprisonment for 
one year cannot be passed on the accused, until 
he had been convicted at one trial of two or 
more offences. A.W N. 1881, 111. 

(33) — S.4 — Accused not found i»i the gaining 
house . — A conviction under this section is 
unsound, when the accused is not found in a 
common gaming house. Colm. Dig. Cr. 63 of 
1876. 


(84) — “ Being found in a common garni 
Jwuse ." — A person seen actually in a garni: 
house by the officer executing the warrant ai 
his subordinates, at the time of their reachi: 
the house is “ found ” in the house within t 
meaning of s. 4. It is not necessary that 
should be actually arrested in the house. 
P.R. 1895 Cr. (35 P.R. 1894 Cr.. Expl.) 

(35) 4 and 6 — Gambling in a comm 

gaming house . — Persons who were not found ii 
common gaming house, but in another hou: 
under circumstances which warranted ap; 
sumption that they had been gambling in t 
common gaming house were held not liable 
be convicted under ss. 4 and 6. In order 
support a conviction, the accused must actua 

« )p"r 1^‘cr ““ 


/• — Imperial Acts — continued. 

Act III of 1867 (Public Gambling) — continued. 

(36) — Gambler being found in a common 
gaming-house— Magistrate <icting upon infonna* 
tion supplied by private individual. — In order 
to make a person p'lnishablo under s. 4, it is 
not necessary either that he should be found 
by a Klagistrate or by a police officer acting 
in the manner provided by s. 6, or that 
information should be given by a police officer. 
A ^lagistrate may take action under s. 4 upon 
information given by a private individual, and 
may convict upon the evidence of a private 

individual. L.B.R. (1893— 1900), 321. (L.B.R., 
1872— 189-2. 486. L.B.R., 1893-1900, 251, D.). 

(37) — Imprisonment in default of fine — Penal 
Code, s. 65 — General Clauses Act (1397), s. US. 
— As the maximum term of imprisonment 
under s. 4 of the Gambling Act is one month, 
the accu.sed could not, under s. 65. I.P.C., be 
sentenced to more than one week’s imprison- 
ment in default of payment of fine. S. 65 has 
been made applicable to fines imposed under the 
Gambling Act bv s. 25 of the General Clauses 
Act, 1897. L.BiR. (1893—1900), 335. 

(39)— 6'ce Nos. 5. 6. 10. 15, 16. 17. 18, 19. 
20, 21, 22, 23, 26, 27, 28, 29, 30, supra. 

(39) — Ss- 4 and .5 — Conviction of owner or 
keeper of a common gaming house when there is 
illegality tn warrant. — A charge of being the 
owner or keeper of a common gaming house 
may be proved and conviction on it sustained, 
even if there has been no legal warrant and 
search. 22 P.R. 1895 Cr. 

(40) — Search-warrant-Conditions for issuing. 
— Before issuing a search warrant under s. 5, 
the officer, whether Magistrate or Police, shall 
have, upon credible information, reason to be- 
lieve that the premises to be searched are used 
as a common gaming house. It is not neces- 
sary that the informant should be examined 
upon oath or affirmation, or that further enquiry 
should be made or that a record should be 
prepared 7 P.R. 1882 C?., F.B. (19 P.R. 1871 
Cr. and 9 P.R. 1876 Cr.. R.) 

(41) — Search by , officer other than the one 
named in the search wat'rant. — The only person 
authorized to make a search is the officer named 
in the warrant. The officer named in the 
warrant is not competent to authorize any one 
el.se to make the search. 22 P.R. 1895 Cr. 

(42) — iSs. 4, 5 and 6 — Common gaming house 
— Evidence — “ Credible information ” — Held^ 
that when a house is searched by the Police on 
information that it is a common gaming house, 
the finding of instruments of gaming will be 
admissible evidence that the house is used as a 
common gaming house, notwithstanding that 
the warrant under which the search is conduct- 
ed is defective, though the finding of such 
articles may not be evidence to the extent men- 
tioned in s 6 of Act III of 1867. Held, also, 
that the words “ credible information'* ns used 
in s. 5 of Act HI of 1867 have not the same 
meaning as “credible evidence.” The “credible 
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I. — Imperial Acts — continued. 

Act III of 1867 (Public Gambling)— coH/iam-d. 

information ” there mentioned need not be 
in writing. A.W.N. 1905, 257 = 28 A. 210. 
[i?.,5 A.L.J. 59-=A.W.N. 1908, 9-30 A. 60 
= 7 Or. L.J. 19.] 

(43) — Ss. 4 and 13- - Gambling in a private 
house. — S. 13 punishes gambling in a public 
street or place. S. 4 punishes gambling in a 
common gaming-house. Gambling in a private 
house is notan offence under the Act- 2 N.W.P. 1 
289. 

(44) — Ss. 4 and 15— Limit of sentence.— X 
person who had been seven times previou>ly 
convicted under the Gambling Act was convict- 
ed of the offence of being found in a gaming 
bouse and was sentenced, under ss. 4 and 15 
of the Act, to rigorous imprisonment for six 
months. Held that the utmost puni.shment 
allowed by the law being a fine of Rs. 200 or 
rigorous imprisoument for two months, the 
sentence passed was illegal. A.W.N. 1881. 
129. 

(45) — 6'- 5— Ju.-tsdtcfioJi of Magistrate to leave 
execution of ivai-rant to discretio7i of jyolicc. ■ 

A Magistrate cannot issue a warrant of search 
under s. 5, leaving it to the discretion of the 
police todetermioe Nvhether it shall or shall no 
be executed. L.B.R. (1872 -1892), 86. 

of tu-o or more /lOKses.— Two or 
more houses may be specified in w^rnxnt, 

provided that they are clearly disunited in i 

17 P.R. 1897 Cr. * 

(47) — irarranf addressed to several l^hce 
Oj^cers.—\ warrant in the aliernatu^ to differ- 
ent police officem is not bad. 17 P.K- 

Cr. 

(48) — iSianina a «nrmn(— .Venning —When 
a warrant, signed by a District Superinten on 

of Police, contained the following words 

is reason to believe,” held, that 
tory had reason to believe, and acted 
credible infoimation. within the 
B. 5 of the Gambling Act. 17 P.R- 1897 

{A^)-lllegal warrant, what is-— Held, 
a warrant issued^ in the particular case, was a 
for the following defects — (1) that it was n 
signed by a Magistrate or a District bupenn- 
tendentof Police; (2) that, notwithstanding 
the presence of a Deputy Inspector of ’ 

it was addressed to a sergeant ; (3) tha 

was no proof that the warrant was issued on 

credible information or upon ^ 

that it was a general warrant. 11 r.i\. i 

Or. 

{bO)— Credible info7-niati<m, xoheth^ sWd 
be taken upon oath or affirmation. T e 
» credible information” includes any ' 

tion which, in the judgment of the officer to 
► whom it is given, appears entitled to 

which he believes. It is not necessary that suen 
information should be taken upon oath or amr- 
mation. 7 P.R. 1882 Cr., F.B. (19 P.R. 1871 
Or. and 9 P.R. 1876 Or., B.) 


/. — Imperial Acts — continued. 

Act III of 1867 (Public Gambling}— cojifinwed. 

(51 ) — Search warrant, whether can be issued 
onpoHce report . — A search warrant cannot be 
issued on the mere report or iuformatiou of a 
police officer, as such information does not 
amount to “credible information.” 9 P.R- 
1876 Cr. 

(5-2j — Entry aiul search under the section, 
tchen justiTied . — To justify action under the 
section, the Magistrate must have "credible 
inforinatiou ” and reason to believe that the 
house is u^ed as a“conimcii gaming house ’’ 
within the meaning of the term. 2N.W.P. 
476. [/?., 9 Bom. L.R. 695 = 31 B- 438.] 


(53) — Where a warrant did not show that 
the officer issuing it (the District Super- 
intendent of PoliceJ had reason to believe that 
the house, in respect of which it was framed, 
was a common gaming house, and there was 
nothing on the recoid to show that such belief 
w,\s entertained " upon credible information, 
and where the accused, who were in the house 
at the time of the search, were charged with 
and convicted of offences under the Act, held 
that the convictions and sentences obtained 
and imposed under the above circumstances 
could not be sustained. A.W.N. 1891. Ill- 

(54) — A warrant did not state that 
credible information had been received that the 
house in question was used as a “ common 
gaming house,” but merely that it was one in 
which “gambling frequently took iilace” and 
no further evidence appeared on the record to 
show that credible information had been re- 
ceived that the house was a "common 
gaming house.” Held that the warrant 
was informal ; and the instruments of gam- 
ing found as above described were not 
found in pursuance of a search conducted in 
accordance with the provisions of s. 5 of the 
Act ; and, consequently, their finding could 
not be taken as evidence that the house was a 
common gaming house. A.W.N. 1890, 226. 

{bb)— Finding of cards, etc., without search 
warrant, vdiether evidence . — Themere finding of 
ovrds, dice, etc., without the house being search- 
ed under the provision cf s. 5, Act HI of 1867 , is 
not evidence that the house is a common gaming 
house. A search warrant can only be issued on 
credible information that the house is a com- 
mon gaming house. 19 P.R. 1871 Cr. Sec, also, 

9 P.R. 1876 Cr. 

(66 ) — Finding of cards when prima facie [ 
evidence , — Only when a house is entered and , 
searched under the provisions of s. 5 is the 
finding of cards, dice, etc., sufficient evidence , 
against the accused, until thecoutraiy is made • 
to appear. 2 N.W.P. 476. i 

157)— See Nos. 22. 24, 26, 27, 31, 39, 40, 41, 
42. supra and 64, 65, infra. 

(58) — Ss. 5 and 6 — Non-compliance with the 
provisionsof 8.5— Findingof money . — Where the- 
provisions of s. 5 of the above Act had not been 
complied with, the simple fact that some money 
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/. — Imperial Ac/s— continued. 

Act 111 of 1867 (Public Gambling) — continued. 

ill a small earthen pan and some cowries were 
found in the house of the accused is not 
sufficient e%-idence, under s. 6 of the fact that 
the house was a eonimon gaming house. A.W. 
N. 1882. 132. (/J., 18 A. 23 ; D.. 16 A. 420.] 

(59) Scorch wnrrnnt — Irretjularity issu- 
ing— Or. P. C. {1882), s. 837.— In this case a 
first-class Magistrate issued a warrant authoris- 
ing a Sub-In.spector of police to enter and 
.search the shop of the accused, on the ground 
that he had received credible information that 
it was being used as a common gaming house, 
■whereas under Notification No. 201.A. dated 
the 25th April, 1867. (issued bv the Lieutenant- 
Goveruor) the warrant should'have been issued 
to an Inspector. Held that the irregularitv 
would be covered by s. 537, Grim. Fro. Code. 
A.W.N. 1884, 69. 


(60) — The issue of a s&trch warrant to a Sub- 

Inspector instead of an Inspector (as provided 
by the Government Notification) is an irregular- 
ity which would render s. G of the Gambling 
Act inapplir:able to the case. But the irregular- 
ity would not render the things found (instru- 
ments of gambling, etc.) inadmissible, if they 
were otherwise relevant and admissible, in 
evidence. A.W.N. 1884. 286. {_H., 9 A. 528.1 

(61) —The mere fact that a warrant issued 
under the above Act was defectively worded and 
was rather a warrant of arrest than a search 
warrant has not the effect of vitiating the trial. 

Whether such defect makes the pro- 

A.w“N.188r29r " ® 


(62) — Ss. 5, 6’-Search warrant issued to Polic 
Officer by Magistrate — Such Police Office 
^idorstng it for execution to another Polic 
Officer— Legality of execution of search by th 
l olux Officer.— ^entch. warrants issued unde 
Act III of 1867 (Gambling Act) %re goverae 
by those provisions of the Code of Crimiua 
1 rocedure which provided for the issue of th 
warrants in general. Consequently, a searcl 
warrant may be endorsed by a Police Officer 
to whom it was originaUy directed, to anothe 

authorize! 

i w®M®Sono search. 5 A.L. J 

■59 "" A* W .N. 1908| 9 = 7 Cr L J IQ — qq a a/i 

(28 A. 210 = A.W.N. 1905.*257 

{Q^)~ S. 6— Presumption under the section 
wh^amses. It is only when a house is duh 
entered and searched, under the provisions d 
8. 6. under a warrant signed by an office 
having authority to issue it, that the presump 
i 1“ s. G arises. But thl f.act o 

\ house can b< 

proved a/tunde. lA.L.J. II5. 

(64)--It is only when the house is searcher 

® presumptior 

aUpwed by s. 6 arises. L.B.R. (1812 -1802) 

^ presumption undei 

•section arises.— The presumption of s, 6 does noi 


!• — Imperial Acts — continued. 

Act III of 1867 (Public Gambling) — continued. 

arise, unless tbe search is conducted in strict 
accordance with s. 5 of the Act. L.B.R. (1872 
—1892), 407. 

(66) — “ Cowries," whether instruments of 
gaining. — Althoi^h cowries can be used for the 
purpose of gambling, they arc not “ instruments 
of gaming ” within the meaning of s. 6, Act III 
of 1867. 18 A. 23. 

(67) — Although cowries are not, ordinarily, 
instruments of gaming, yet. if they are used in 
a particular case as instrumentsof gaming, they 
are instruments of gaming ; that is to say, the 
mere finding of cowries in a house would not 
raise the presumption that the house was used 
as a common gaming-house, but evidence that 
cowries were used in a particular house as a 
means whereby to carry on gaming would bring 
the case within the section. 19 A. 311 -- A.W. 
N. 1897. 117. (A.W.N. 1895, 139, 2? ) [R., 25 C. 
432.] 

(G^)— Instruments of gaming — Cowries,— 
Cowriesskxe not instruments of gaming. 3 P.R. 
1896 Cr. 

(69) — Cowries cannot be taken to be instru- 
ments of gaming for the purpose of s. 6 of the 
Act. 6 C.P.L.R, 17 Cr. ; 16 A. 23 = 15 A.W.N. 
139. 

(70) — Issue of search warrant , condition for . — 
It is an absolutely necessary preliminary to tbe 
issue of a se.arch warrant under s. 6 of the Act, 
that the Magistrate or the District Superinten- 
dent of Police should have reason to believe on 
credible information that the house which it is 
proposed to sciirch is used as a ‘’common gam- 
ing-house." S.C. 203, Oudh. 

(71) — Nee Nos. 22, 23, 24, .25, 26, 35, 42. 58, 
59, 60, 61, supra. 

(<2) Ss. 8and 11 — Confiscaiion of property, 
when can Reordered.— Forfeiture of property can 
be ordered only in cases where there is a con- 
viction and is restricted to property belonging 
to convicted persons. 5 P.R. 1898 Cr. 

(/3) Ss.lOy 11 — One of the accused examined 

as a witness against otiiers.— Where the police, 

m making a search under Act III of 1867, were 
merely trespassers, owing to the warrant of 
search not being a legal one, held, that one of 
the co-accuscd could not be examined as a wit- " 
ness, as the entry into- the house was not under 
the provisions of the Act. 1 A.L.J. 115. 

(74) S. 11 Sec Nos. 72, 73, supra. 

(76) — Tharra.—X tharra, part of a private 
house by theeide of, but outside, a puhlic street, 

IS not apuhlic place. 11 P.R. 1890 Cr. 

(76) The accused were found to have gaui- 
bl^ in an open piece of ground outside a town 
and far away from .the road. Though, in 
'general, people were allowed' to make nse of 
the place without Interference, it had not been 
defeated to the public. It was, further, the 
private property of a particular individual. Tho 
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Aotmofl 867.(PublicGambling)-cou(in».rf. Act III of 1867 (Public Gambling) -cou(m»<.rf. 


i 

accused wtto convicted of an offence under s. 13 1 
of the Act. Held, under the circumstances, the . 
conviction couldliot stand, the reason being 
that the land had not been dedicated to the 
nublic. 9P.R. 1905 Cr. = 2Cr. L.J. 46 = 123 P. 

I. R. 1905. (17 P. R. 1882 Cr.. S C.^Y.N. 592. 

31 C. 542, 2? ) 

(77) — (5(iHi6h’n5 in n grove* — A person found 
gambling in a grove which is private property 
cannot be convicted under s. 13, as that section 
only refers to gambling in a public street, place 
or thoroughfare. 1 A. L.J. 129. 

(78) — Gambling in a zamindar’s grove near a 
village, the gambling taking place ofi the foot- 
path running through the grove and commonl> 

- used by the tacit permission of the zemindars 
as a public wav. was not gambling in a pub- 
lic place ” within the meaning of s. 13 of Act 
HI of 1867. A.W.N. 1904, 92. 

(79) _H7ui^ are pxihlic placet, — Kivin.—.K 
“kwin,” or field from which the crops have 
been reaped, is a “public place ” 
meaning of s. 13. Act 111 

by s. 6, Act XVI of 1884. L.B.R. (1872—1892). 
317. 

(80) — C;m&ufra of a teviple.—The chabutrn 

of a temple, to which all classes of the public 
except the lowest classes have access, is a 
public place within the meaning of s. 13 ot the 
Act. A.W.N. 1895. 127. 

(81) — Eiohfiuj; cods not of gam- 

ingf.— Fighting cocks are not 
gaming within the meaning ot s. ° iQno 
L.B.R (1872— 1892). 407. iL.B.R.. 1872—1892. 

317. F.) 

m)— Fighting birds, bulls, or anxj other am- 
Tiiais.-Pighting birds, bulls, or any other 
animals are not “ instruments of garni 6’ . 

Magistrates cannot order their destruction. 

L.B.R. (1872-1892). 317. 

(38)_Toi»iti(7 for pice-Ixistruvient 0^' 
ing.—An instrument of gaming mea 
implement devised or intended 
pur^se. Coins are not instruments of ^"””8 
within the meaning of s. 13 of ^be Gambl ng 
Act. In this case, a conviction for 
for pice on a public road was aside. 
(1872—1892), 155. (6B. 19, F.) 

iB^)— Bullock race not an 
Acf.— Holding a bullock race and beating tber 

on is not an offence oq 9\ 541 

the Gambling Act. L.B.R. (1872-1892). 541. 

(86)-Hi«d« te^nple.-A Hindu temple ^does 

not fall under the definition of . _ 

though the temple is situated m a thoroughfare 

and cun be looked at from the road* 

1882 Cr. 

(86)—“ Publicplace 

which persons are in the habit of goi 8» 
without having any strict legal right » 

is a public place. S.C. 91, Oudn. 



(37). —The words “any public street, place or 
thoroughfare ” in s. 13 of Act III of 1867 does 
not include the verandah of a private house 
facing such street, place, or thoroughfare, 

Colm. Dig. Cr. 1 of 1871. 

(83) — ‘ ‘ public place’ ’ is a place appropriat- 
ed to the use of the public. A place near a 
public road and exposed to public view is not 
.a public place. 17P.R. 1882 Cr. 

(S9) — ^yhat are not public places — Verandah 
attached to a room. — A verandah attached to 
the room of a private house, looking on an allcy4 
is not a “ public place ’’ within the meaning ot 

s. 13. A.W.N. 1881. 17. 

(90) — T/i^ chabutraof a shop —The chabutra 
of the shop of one of the accused, which was a 
part of hisown premises, is nota *’ public place” 
within the meaning of s. 13 of the .\ct, 
A.W.N. 1881, 8 ; A.W.N 1887, 8. 

(91) — Gambling when punishable. — Gainbling 
is not punishable under s. 13 of the above, if it 
is not shown to have been carried on in any 
public street, place or thoroughfare. S.C. 63, 
Oudh. 

(9.2)_Gambling is not ordinarily punishable 

as an offence. It is only so puni.shable when 
carried on in a common gaining house, or in a 
public street or place. 3 N.W.P. 1. 

(93) - -Gambling is not punishable by law, 
unless it be carried on in public places or 
thoroughfares or in common gaming-houses. 

3 N.W.P. 134. 

(94) — Afrtffwferial pioceedings against persons 
not apprehended by the police on the spot. 
Although a Magistrate is not restrained from 
trying an offence punishable under s. 13 of the 
Act when the police have failed to exorcise the 
power of arrest without warr.ant conferred upon 
them in respect of offences punishable under 
s. 13. yet it is not indiscreet and ill-advised for 
a Magistrate to issue a warrant of arrest against 
a person found gambling, who was apprehended 
bv the police on the spot. L.B.R. (1893 1900)* 
231. 

(95) — Money found with gambleis — Confisca- 
tion of iJistrumentsof gammg. — Though a Magis- 
trate is empowered bj’ s. 13 to order any instru- 
ments of gaming th.it may have been seized by 
the police to be destroyed forthwith, he is not 
authorized to confiscate all the money the 
gamblers may have about them. S.C. 63, 
Oudh. 

(90) — Foffeiture of jnoney and payment of 
reward. — lu convicting the accused under s. 13 
for gambling in a public thoroughfare, held, 
that the Magistrate was not competent to 
order the forfeiture of money found on the 
spot, and to direct the payment of certain 
rewards out of the fine. 18 P-R. 1891 Cr. 

(97 )— On a conviction under s. 13, the 
Magistrate may order all instruments of 
gaming found in a public place, or on the 
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Act III of 1867 (Public Gambling) -conchtded. | 

persons of those arrested, to be forthwith 
destroyed, but that section contains no provi- 
sion such as is found in s. 8, authorising the 
forfeiture of the money seized. 26 A. 270. 

{98)— Order for award to Police. — .\n order 
for award to the Police Officer, who arrested, 
of half the fine imposed under s. 13, Act III of 
18C7. is illegal. Colm. Dig. Cr. 93 of 1877. 

(99) — Fine and imprisonment. — Under s. 13 
of Act in of 1807. it is not legal to impo.se 
double punishment of fine and imprisonment. 

25 P.R. 1880 Cr. 

(100) — ARREST. L.B.R. flS93 - 1900). 2.56. 

(lOD— .Sctf C ock-fighting. L.B.R. (1872 
—1892). 163. 

(102) — SVc Security for good Behavi- 
our. A.W.N. 1906. 13 = 3 Cr.L.J. 91. 

(103) — See Nos. 28, 43, supra. 

(104) — S. 14 — See No. 27, supra. 

(105) — S. 15 — See Nos. 29, 32, 44, supra. \ 

(106) — S. Ifi — Fine — Paf/ment out of it to 
police officer for his efforts. — Held that a 
^fagistrate was not competent to order payment 
of a portion of the fine imposed upon the 
accused, on conviction under s. 13. to the 
police officer for his efforts in the case. 2 P.R. 
1670 Cr. 

(107) — See Nos. 28, .30, supra. 

Act XII of 1867 (Presidency Jails). 

[Rep., ACT V OF 1871.] 

— S. 14 — Procedure on warrants. — Where a 
prisoner was arrested by a sheriff under a writ 
of Cn», su., it was held that it was necessary 
to bring him before the Court without delay, 
under this section. 2 Ind. Jur. N.S. 340. 
[Doubted, 7 C. 421, 12 C. 629.] 

Act XXI of 1867 (Licensing Professions and 
Trades). 

[Rep., ACT IX OP 1868.] 

— S. 15— Imprisonment in default of payment 
■of Une . — Where a Magistrate sentenced a per- ! 
son, who had neglected to take license, under 
the above section of the Act and Act XXIX of 
1867, s. 3, to pay a fine of ten rupees, and, 
in default of payment, to suffer seven days’ 
simple imprisonment, held that so much of the 
sentence as awarded imprisonment should bo 
reversed as the trying Magistrate had, under 
the Act. no power to make such an order. 5 
B.H.G. Cr. 44. 

Act XXY of 1667 (Press and Registration of 
Books). 

[Rep. in PART, ACT XTV OF 1870 ; ReP 
IN PART AND AMENDED, ACT X OP 1890 ■ ACT 

XII OF 1891. Declared in force— 
THROUGHOUT BRITISH INDIA, EXCEPT AS 

regards THE Scheduled Districts act 


/. — Imperial Acts — continued. 

Act XXY of 1867 (Press and Registration of 

Books) — continued, 

XV OF 1874, S. 3 ; IN THE SANTHAL PARGA- 
N.\S. Reg. Ill OF 1882, S. 3, AS AMENDED BY 
Reg. Ill OF 1899, S. 3 ; IN UPPER BURMA 
GENERALLY (EXCEPT THE SHAN STATES), 
ACT XIII OF 1898, S. 4.] 

See ACT XX OF 1847. 

(1) — Copyright whether infringed by transla- 
tion. — A person by translating a book into 
another language does not render himself guilty 
of an infringement of copyright. 14 B. 886. 
[F.. 19 B. 557.] 

(2) — Translations arc not copies ; and a per- 
son by tr.anslating a book does not infringe the 
author’s copyright. 19 B. 557. 

(3) — Ss. 1, .3 and 12 — Publisher,” who ts — 

Penal Code. .ss. 486—Or.P.C. {1S82), 

s. 439 — Revisional powers of High Court. — In 
this case, the accused caused to be printed copies 
of certain books, which previously had been 
printed at the Government Press,’ Allahabad, 
and offered them for sale and sold some of them. 
Some of these books did not contain the name 
of the printer and the place of printing, or the 
name of the publisher and the place of publi- 
cation. Other book? had printed upon them 
the words “Government Press. Allahabad.” 
Held, that, in respect of the former set of books, 
the accused was properly convicted of an offence 
under s. 12 of the Act, for. a man who causes 
a book to be printed and offers it to the public 
for sale is a publisher within the meaning of 
ss. 3 and 12 of the Act. Held further, that, in 
respect of the latter set of books the prisoner 
was guilty of an offence under s. 12, but not 
under s. 486, I,P.C. The High Court is 
competent, in revision, to alter a finding of 
conviction, maintaining the sentence. A.W.N. 
1887, 95. 

(4) — iS’. .5 — Scope of the section. — The inten- 
tion of the section, in requiring that the name 
of the printer and the place of printing and the 
name of the publisher and the place of the publi- 
cation should be printed legibly on every book 
or paper was to inform the public who the res- 
ponsible printer or publisher was and to convey 
that information on the face of the paper. 
Words, which contained no such information, 
would not amount to a sufficient compliance 
with the requirements of s. 3. The intention 
was not simply to provide some facility or 
other, but to provide a specific facility on’ the 
face of the paper. Where a newsp.iper was 
printed and published bearing the following 
words, ” printed and published at Cochin for 
the Malabar Economic Company at the said 
Company’s Goshree Vilasam Press,” held, that 
these words were not a sufficient compliance 
with the requirements of s. 3. inasmuch as there 
was no name of the printer as required by the 
Act, Per CoUins, C.J., and Muttusamy Ayyar, 
J. Under s. 3 of Act XXV of 1867, it 
is not necessary that the actual name of the 
printer should be given. So long as a name or 
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Act XXY of 1867 (Press and Registration of 

Books) — conthiiicd. 

style, which sufficiently designates the printer 
is given > it doe?> not matter that it is net the j 
actual name of the printer. It is sufficient that j 
it is the name under which he chooses to do , 
business and is generally known. Lnless it can j 
be said that the words do not convey to an ' 
ordinary reader the information required by ; 
the Act* the conviction for a non-compliance of , 
the provision? of s. 3 cannot be supported. Per 
Shephard, J. 16 M. M3 = 3 M.L.J. 201 - 1 Weir 
862. 

(4-rt) — See No. 3, sii 2 )ra. 

( 5 ) — Ss. 3 and 12 — Meaning of “publisher ” 
Booksellers.— Tha word “publisher” has been 
used in the Act in a restricted sense, and does , 
not include a vendor of a newspaper or book. I 
S. 12- read with s. 3 clearly indicates that such ; 
personsare not included in the word “publishci\” 
for s. 3 enjoins the printing of the names of the ' 
printer and publisher. 23 C. 414. j 

(6)— of jyrintcr and publisher, not 
printed as such --Where a copy of a vernacular 
newspaper contained the following ^ 

printed on the margin of the front page ba 
ihtimain Bam Saran Datt printer. Hindns^n 
Steam Pre.ss. Lahore men. J^nla Bhaicani Das 
Manager ke liye chapa-" Held that they do not 
contain a clear intimation as to the 
as required 'by s. 3 of Act XXV of 180/ . T e 
rule in s. 3 of the Act requires that every paper 
printed and published in British India shall 
have legibly printed on it the name of the 
printer and the place of printing and the name 
of the publisher and place of pubh(^tion, as 
such. An omission to comply with s. 3 is 
punishable under s. 12. Ss. 3 and 12 do not 
deal with intention. Printers and publisher^ 
cannot be allowed to select for themselves the 
description to be used in professing to cornpl) 
with the Act. but they must use the descriptions 

prescribed by the Act. 5 P R- = 

P.W.R. 1909 = 10 Cr. L.J. 193 = 2 Ind Cas. 978. 

(7)_fi[. 4 — Change of place of printing press 
—New declaration.— The Act does not require a 
new declaration in cases whore a press, as to 
which the printer has made the 

prescribed by s. 4, is changed to another locaht> 

within the same local jurisdiction as the former 
place. 9 P.R. 1889 Cp. 


(8)— Ss. 4 . 5 , 13 — Offence of keepvig pryiting 
press nnthout making required declaration, ij 
triable summarily— Necessity for a new declara- 
tion under s. 4 . on change of place of prmhng^ 
—Where an accused person convicted on a 
summary trial of an offence under s. !• . c 
XXV of 1867, had removed his press, ’'f 
which he bad made the declaration prescribed 
by 8. 4 of the Act. from the building, m which 
it was originally kept, to another building an 
had not made a fresh declaration under s. 4 as 
to the new promises, on the ground ^at no 
fresh declaration was necessary, held, that tne 
offence was not triable summarily, and tnat 


/. — Imperial Acts — continued. 

Act XXV of 1867 (Press and Registration of 
Books) —contimied. 

where the new place of business is within the 
same local jurisdiction as the former place, a 
fresh declaration was unnecessary ; Micro is no 
clause in s. 4 of the Act (corresponding to the 
provision in s. 5) requiring a new declaration 
as often as a change of place takes place. 9 
P.R. 1889 Cr. 

(9)— S. 5 — Penal Code, ss. 499 and 500— 
Defamation by iieicspape) — Liability of printer 
and publisher— Presumption— Burden of proof . 
— Although s. 499 requires proof of publication 
in order to support a conviction for defamation, 
the intention of Act XXV of 1867 was to con- 
stitute the declarations made by a person that 
he was the printer and publisher of a newspaper 
into prima facie evidence of publication and 
to throw on the accused the burden of showing 
that the actual publisher of the libel was not 
the person mentioned in the declaration. The 
presumption could be rebutted if such person 
showed that be entrusted in good faith the 
temporary management of the newspaper to a 
I competent person during his absence, and that 
the libel was published without his authoriLy, 

knowledge or consent. 9 M. 387 = 1 Weir 576, 
[R., 22 B. 152}. 

(10) — Sec No. 8,. supra. 

(11) — S. 7 — Declaration by printet — Liabi- 
lity of prin^^r. — A person, who subscribes to 
the declaration under the Printing Presses and 
Newspapers Act, must be presumed, under this 
.section, to be cognisant of all that he was 
printing and publishing .and, in the absence of 
any evidence to the contrary, his liability in the 
matter cannot be gainsaid. 7 G.L.J. 49 = 7 
Cr. L.J. 10 = 35 C. 141 = 2 M L T. 500. 

(12) — Liability of printer or publisher for 
seditious matter appearing in his newspaper . — 
This section, which applies bolh to civil and 
criminal proceedings, makes the printer or 
publisher responsible for whatever may appear 
in a newspaper, whoever the writer of the 
article in it may be ; and, therefore, a prose- 
cution may proceed against the printer, unless 
he can prove absence from the newspaper office 
in good faith and Vr’ithout knowledge that the 
seditious articles would be published during his 
absence. But it is not absence in good faith 
for a printer, to go away’ knowing very well 
what is going to happen in his absence, and for 
the purpose of shirking hi? liability. 35 C. 
945. 


(13) — Responsibility of printer — Publication 
of seditious matter — Want of knowledge or 
intention, or absence not a good defence. — The 
registered printer of a paper, so long as he 
continues such printer, cannot escape from 
criminal liability for publication therein, of a 
seditious article, by the plea that he was tem- 
porarily absent from the station when the 
article was printed, or that he was ignorant of 
the contents thereof, or that be had no inten- 
tion of committing any offence. 1 P.R. 1905 
Cr. = 2 Cr. L.J. 31 = 69 P.L.R. 1905. 


S. N. DAR, ■. a.i.w.»h 

Vakil meh Court, 
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/. — Imperial Acts — continued. 

Act XXY of 1867 (Press and Registration of 

Books) — concluded. 

iU)—See Penal Code, r. 124-a. 5 M.L.T. 
415 = 32 M. 338 = 9 Cr. L.J. 506 = 2 Ind. Cas. 
193. 

(15) — S. 12 — See Nor. 3. 5, 6, supra. 

(16) — S. 13 — See No. 8, supra. 

(17) — S. 18— See ACT XX OF 1847. 9 C.W. 
N. 591 = 1 C.L.J. 278. 

Act XXIX of 1867 (Amending Act XXI of 

1867). 

[REP., ACT IX OF 1868.] 

See ACT IX OF 1868. 

See ACT XXT OF 1867. 

(1) “" S. 3 — Illegal assessment — Jurisdiction 
of Criminal Com /s.— If a person thinks that he 
has been illegally assessed or assessed twice 
over for the same period with income and li- 
cense tax. his remedy is first to pay the tax and 
then to take proceedings in the Revenue Depart- 
ment for its refund. Proceedings can only be 
taken in the Criminal Court, when a person 
fails or refuses to take out or pay for a license. 
The only points which the Magistrate is com- 
petent to consider, in such proceedings, are 
whether the accused has been assessed for li- 
cense tax. whether he has been served with the 
prescribed notice and whether, thereupon , he has 
failed to take out license. He is not competent 
to enquire whether the assessment has been 
rightly or wrongly made. 29 P.R. 1868 Cp. 

(2) — Person once fined, if liable to further 

fine or demomi.— Under the above section, a 
person once fined for not taking out a license is 
not liable to a second fine or to any further 
demand for the tax. 9 W.R, Cp. 64. [R . 18 
W.R.Cr. 11,7 C. 385.] ^ * 

(3) -- See ACT XXI OP18G7, s. 15. 5 B.H.C. 
br. 44# 


(4)— S. 15— Fine, amount of— Examination 
of (Kcused. Under the above section, the fin< 
to be imposed for non-payment of the taxcannol 
^ kss than the amount stated in the notice 
A Deputy Magistrate is bound to examine the 
accused under s. 266 of the Code of Criminal 

Procedure (1861), in answer to the charge 
brought against them. 9 W.R. Op. 62. ^ 

Act 1 of 1868 (General Glauses). 

[Rep., Act X of 1897.] 

See Act X OF 1897. 

include m cl. IS and other clauses of s 1 ol 
Act I of 1368 is intended to be eeume»«ve 
and not ejAaustive. When it is intended to 
exhaust the significance of the word inter 
preted, the word “ moan” isusAd 

there is nothing in Act I of 1868 to restrict the 


i /. — Imperial Acts — continued. 

Act 1 of 1868 (General Clauses) — continued, 

meaning of the word ‘ Magisttate ’ to a Magis- 
trate within the meaning of the Criminal 
Procedure Code in force at the date of its enact- 
ment. The provisions of s. 26 of tho Evidence 
I Act are to the same effect, A Village lilunsiff 
in the Madras Presidency is, therefore, a 
“Magistrate.” 2 H. 3 = 2 Weir 123. [P..22 
B. 235: D.. 17 B. 485.] 

(2) S.^ a (5 ) — upper Tanamal — British 

India . — Upper Tanamal is an integral part of 
British India within the meaning of clause 8 of 
s. 2 of Act I of 1868. 6 P.R. 1878 Cr. 


{S) — S. {IS) — Crim. Fro. Code, 1882, 

s. 486—Im2)risonme)it, nature of . — Ixioking to 
the terms of s. i (18) of the General Clauses Act, 
” imprisonment” in s. 488, Cr. P. C. (1982), 
may lie either “simple or rigorous.” 9 A. 240 = 
7 A.W.N. 54. U.B.R. (1802—1896), Vol, I, 
70.] ' 

{4)See ACT XXII OF 1881. s. 35, 17 P.R. 


(0)— 6. 5 — Applicationof. — S.oof the General 
Clauses Act applies only to offences and sen- 
tences passed under Acts which came into force 
after tho General Clauses .Act came into force, 

L.B.R..(1872— 1892), 473. 


(6)— Cr. P.C.. Act XXV nfiSGl, ss. 21, 61— 
Fines.— S. 5 of the Goicral Clauses Act does 
not apply to fines levied under Regulations 
and Acts passed prior to the passing of that 
Act. But s. 21 of the Cr. P.C., 1861, has the 
effect of making s. 61 thereof applicable to the 
levy of such fines whether imposed under the 
Penal Code or under any special or local law, 
unless such law prescribed a method of lev 3 ’ing 
of such fine. Rat. Un. Cr. C. 57 = Cr. Rg. 3— 
1 ^) 7 1 . 


{7)— See ACT IX OF 1869, 7 B.H.C. Cr. 76. 

{e)—S€e ACT IX OF 1390, s. 113, Rat. Un, 
Cr* C. S71* 


(9 ) — See Burma Act iir of 
L.B.R, (1893—1900), 141. 


1889, 8. 13, 


(10)— See Madras act I of 1866, s. 22, 
8 M. 350. 


(11)— S. 6. Crim. Pro. Code {1882'\, s, 555— 
Person charged with offences, some triable by 
others by assessors under the Code of 1872— 
Change of procedure, effect of, onpending trial,— 
Wherea person was tried, under the Code of 1872, 
^ Sossions Court, with tho aid of assessors on 
charges some of which were triable by assessors, 
ethers by jury, and before the conclusion of the 
trial, the Code of Criminal Procedure, 1882, 
makinpuch cases triable by jury, came into 
force, /leW. that readings. 6 of the General 

Crim. Pro. Code, 
functions of the assessors appointed 
at the commencement of the trial should 
contmue to be those of assessors and were not 
converted into those of jurors and that the Judge 
^ wrong m having treated the case as having 
been tried by a jury. 6 M. 336. 
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i^^Imperial i4c^s— continued. 

&ct 1 of 1868 (General Cl&nscs)— concluded. 

(1*2 ) — Offence under Staynp Act. X of 
An offence committed under the Stamp Act (X 
of 1862), while it was in force (but since 
repe«%led).is stillao offence and mav ^ tried 

u^er that Act. 1 Weir 781 = 7 M.H.C. App. 8- 


(X^)— Repeal of a repealing e)iactmcnt, effect 
o/.— The more repeal of a repealing Act ov tha 

repealing portion of a repealing Act does not, bv 
itself, revive the original Act oi' 
portion thereof. 1 Weir 781 = 7 M.H.C. App. 8. 

(U)— Se« act XVII OF 1862, 1 A. £99 and 
2 C 225 

(15)— See act VIII OF 1871, 18 W.R. Cr. 3. 

Act IX of 1868 (Taxing Professions and 
Trades). 

[Rep., act IX OF 1869.] 

See act IX OF 1869. 

13 and 17 — Dismissing complaint 
owing to want of evidence that accused's names 

were included in iis<— Procedure.— A Magistrate 

was held to have acted rightly 
complaint under s. 17 of the Act. because there 
was no evidence that the names of the accused 

were included in the list 
In prosecutions under this ACj, a i < 

miwt proceed in the manner laid V, ^ 

XV of the Code of Criminal Procedure (18hD* 

and must require proof of all tl^ "cr 

go to constitute the offence. 11 W.R. or. do. 

(2)— S. 17— Fine, amount and 
LicLse- Service of notice.— k ^/'S'^trate 
bound, under the above section, to 
every offender, on conviction for not taking ou 
a license, after notice served on him. a h 
equal to twice the sum mentioned m ^bc notice, 
and cannot remit any portion of the ^ . 

service under the Act must be p • 

wherever personal service is practicable. i 

B.L.R. App. 40 = 11 W.R Cr. 13. 

{Z^-Jurisdictiem of Collector where pena^^> 

leLd.^lt it is sought to recover the penalty 

described by s. 17 of Act IX ^ 

person who omits to take out a , prefer 

Collector, who issued tb® '^°tice. sh 
a complaint before a Magistral , 
not prefer the complaint before bimself m 1 1. 
capacity as a Magistrate. 4 M.H.C. App- oi. 

(A)— See No. 1 , supra. 

Aot XIY of 1868 (Contagious Diseases)- 

[REP., act IX OF 1888.] 

prostitute registered 

removed from the register on desire to 
fruiineas^-E very woman ® 

prostitute under the Contagious D . 

has an absolute right to have her nam 

“ from the book.’* if she is desirous of 
to carry on such business ; ai^ a y , 
portion of a rule, purporting to be 
£e Aot, which raises any otetaclc to 


1. — Imperial y4cfs— continued. 

Act XIY of 1868 (Contagious Diseases)— eW. 

(2) — S. 11 — Prosecution of prostitute for non- 
attendance for examination— Plea of applica- 
tion for removal of name from register . — A 
woman prosecuted under 's. 11 of the -\ct is not 
precluded from pleading that she has ceased to 
carry on the business of a common prostitute 
and that she has taken the proper steps to b.ave 
her name removed from the register. 6 C. 163 
= 7 C.L R. 197. 


exercise of such right is ultra vires 

7 G.L.R. 197. 

12 


(3) — No appeal. — There is no appeal from a 
conviction under the above section for a 
registered prostitute neglecting to appear for 
examination. 17 W.R. Cr. 11. 

(4) — 5.S. 11 and 21 —Registration of prostitutes 
udwn to be made. — Under this Act. the police 
are not empowered to put a woman on the 
register of “ common prostitutes ” against her 
will. The penalty prescribed by s. 11. for 
disobedience of any of its rules is for a “ woman 
who voluntarily registers herself as a common 
prostitute.” The mere possession of a registra- 
tion ticket, under the Act, does not necess.arily 
make the holder of it a registered public 
prostitute under it. or the rules framed by the 
Government under the Act. The registration 
must be voluntary, and the mere fact that a 
woman appears in answer to a summons issued 
by the police, and answers questions put to 
her is not sufficient to bring her within the 
Act. 12 W.R. Cr. 55 ; 3 B L.R Cr. 70. 

(5) — S. 2l — See No. 4, supra. 

Act YllI of 1889 (Code of CFiminal Procedure 

Amendment). 

[Rep., .\ct X OF 1872.] 

See CODE OF CRIMINAL PROCEDURE. 

See Grim. Pro. code (1898), ss. 436,437, 
438 (1) ; 7 B.H.C. Cr. 72. 

S. 445-A— See Penal Code, s. 75, 31 P.R. 
1872 Cr. 

S. 445-B.— See COMMITMENT TO SESSIONS 
Court, 30 P.R. 1869 Cr. 

Sec Act XVIII OF 1854, s. 25. 7 M.H.C. 
App. 8. 

See Confession, 8 B.H C. Cr. 103. 

Act IX of 1869 (Income-Tax). 

[Rep.. ACT XVI OF 1870 ] 

(1) — Zncome-Tna; Act IX of 1869 and XXIII 
of 1869 — General Clauses Act I of 1808, s. 5 
— Imprisonyyient in default of fine. — The In- 
come-Tax Act being one passed after Act I of 
1868, s. 5 of the latter authorizes the infliction 
of imprisonment in default of payment of fine 
for not paying the additional tax imposed on a 
person by the Income-Tax Act. 7 B.H.C. Cr. 76 

(2) — Ss, 3, 26 — Non-payment — Jurisdiction 
— Magistrate. — Under ss. 3 and 25 of the In- 
come-Tax Act, a subordinate Magistrate of the 
second class has no jurisdiction to convict a 
nerson for non-payment of the income-tax* 

• ■••1 


igA= nerson tor non-payment oi 

SRiNAQAK 
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/. — Impcriai Acts — continued. 


— Imperial Acts — continued. 


Act IX of 1869 (Income-Tax) — continued. 

(3) — S. 19 — False statement — Penal Code, 
s 193. — The accused, who was assessed with an 
income-tax of Rs. 500-0-0. objected to the tax 
on the ground that the tax which he paid for 
the previous years was only Rs. 225, that there 
was no increase in the income in the year in ^ 
< 5 uestion. When asked to produce evidence in 
support of his statement, he withdrew his 
objection. Hi.s books, when examined, showed 
that the accused had lent between Rs. o.OOO and 
Rs. 6,000 to various villagers, but there was ‘ 
nothing to show the rate of intercit. Held, that, 
as the accused bad failed to prove his allegation 
that his income was not more than Rs. 225. and 
that as his books showed that he had lent a 
large sum for interest, the usual rate ranging 
between J2 and 24 per cent, the accused was 
rightly convicted under s. 193. 7 P.R 1870 

Cr. 

i 

(i)—Pover of Tnhsildar to hear petition 
under s. 19 — False statements in that jjetition . — • 
Held, that a Tahsildar was notan ofticer em- 
powered to receive a petition under s. 19 of 
Act IX of 1869, and. therefore, a person making i 
a false statement in such a petition cannot be 
convicted of perjury. 5 M.H.C- 326. 

-'1. ^'5 “ Coni’ic/iou under the section 
—Appeal— Duty of Apiiellnte Conr^.— Although 
there are grounds for holding that the Legis- 
lature intended that convictions underss. 24 and . 
25, Act IX of 1869. should be summarilv dis* ' 
posed of by the Magistrate, the right of appeal • 
conferred by the Grim. Pro. Code is not taken 
from persons convicted under the Income-Tax 
Act. It is not competent to a Judge, on appeal 
from a conviction under ss. 24 and 25 of Act IX ' 
of 1869, to reverse the conviction merely be- 
cause be regards it as one of hardship, nor ha« ' 
he to determine whether or not the failure to 
pay the tax was in pursu.ance of an intention ^ 
to avoid payment. Whore the tax-payer fails i 
to pay the amount within the time specified by ' 
the notice, he is guilty of an offence within the 
terms of s. 25 of Act IX of 1869, and subsequent ^ 
payment would not take the case out of the 
provision of s. 25. 2 N.W.P. 113 . i 


iC)— Imprisonment in default of pninnent of 
nne— Competency of Magistrate to ot'vard.— k 
Magistrate has no power under the above sec- 
tion to sentence to imprisonment in default of 
the payment of fine imposed for not paving the 
income tax. 14 W.R. Cr, 70. \F 22 W P 
Or. 51. 19 A. 462.} ’ 


ii)— Appeal against fine to Sessions Court 
—No appeal lies to a Sessions Judge from the 
order of ,a Magistrate finding a defaulter under 
s. 25 of the Act. 14 W.R. Cr. 71. 


(8) — See Nos. 2, 5, supra 


/-» — Prosecuticn under s. 35 — 

Collector s duty to institute prosecution. — Tht 
provisions of s. 27 seem to imply that th« 
•Collector ought in each case to eircise hU 


Act IX of 1869 (Income-Tax) — concluded. 

discretion as to whether a prosecution should 
be instituted. The mere sending of the Tahsil- 
d.ar 6 report, containing an e.xpression of the 
Collector’.s 'general desire to prosecute default- 
ers,^ cjinnot be held to tantamount to the 
institution of a prosecution at the instance of 
the Collector. 2 N.W.P. 113. 

(10) — S. 27 — See No. 9, supra. 

Act XI of 1869 (Land-Customs. Madras and 
Bombay). 

[Rep., Act XI of 1832.] 

—See Act XVIII OF 1879, ss. 13 and 14, 27 
C. 1023 = 4 C.W.N. 389. 

Act XY of 1869 (Prisoners' Testimony). 

[Rep., Act III of 1900]. 

{\)— Applicability of Act — Evidence Act. s. IIH 
—Conviction for theft— Subsequent trial of iviP 
7iesses for receiving stolen property— Evidence 
of person convicted of theft.— Two sonars A and 
B were convicted of theft and duly sentenced. 
R and O. who had given evidence as witnesses 
against them, were afterwards prosecuted 
under s. 411, I. p, C., in connection with 
the same property, and convicted on the evi- 
dence of A and B. Held (1) that the Pri- 
soner’s Testimony Act had no be.^ring on the 
point for decision and the two convicts wore 
competent and compellable witnesses, there 
being no exclusion of tbeni^ nor privilege given 
them by law ; (2) that, in the absence of any 
pardon or suggestion by any judicial authority 
of pardon, R and G had no privilege against 
prosecution or against the evidence of any ad- 
missible witnes,s being used against them. 
Even if. as witnesses ag.ainst A and B. they 
made full confessions of crime as being dishon- 
est receivers. they would have no privilege, 
which can only be conferred by a special enact- 
ment of the Legislature as in the case of con- 
fessing Maralatdars bv Act XTV of 1889. Rat. 
Un. Cr. C. 776 = Cr. Rg. 41 of 1895. 

(2) ^*. 3 Convict— Attendanceas accused.— 

A Magistrate can. under s.3of Act XV of 1869, 

procure the attendance of a convict as an ac- 
^Sed person without the intervention of the 
High Court. If the convict is in a jail in a 
District other than that in which he is required, 
the procedure to be adopted is under s. 3 of 
the Act. Rat. Un. Cr. C. 66. 

. ^ — Frismxers confined in jail iviih- 

in High Court's Ordinary OHginal Civil Juris- 
diction Power to lake them out to answer charges 
—No Court subordinate to the High Court has 
power to take away a prisoner, confined in a jail 
within the local limits of its Ordinary Original 

Action, to answer a criminal charge. 

1 Weir 866. 

^4) S. 4 — See No. 3, stipra. 

(5) S. 7 — See No. 3, supra. „ . 
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i. — Imperial Acts — continued. 
ActXYlII of 1869 (General Stamps). 


i I»— Imperial Acts — continued. 

' Act XYIII of 1869 (General Stamps)— cW. 


[REP., ACT I OF 1879.1 
See ACT I OF 1872. 

See ACT II OF 1899. 

(1) — Intention to evade dati/. — Omitting to 
•stamp an instrument is not punishable under 
the Stamp Act, if there is no mtention to evade 
payment of the proper duty. When a Court, 
before which an unstamped instrument is pro- 
duced, decides the question of int jntion to evade 
payment, that decision is final. If the deci- 
sion is against the party, the Collector is bound 
to prosecute, and in such prosecution the ques- 
tion cannot be again considered. .And the debt- 
or who acknowledges a debt in his creditor s 
book is liable, in such cases, to be prosecuted as 
a principal and the other party as an abettor. 

^3 P.R. 1876 Or. 

{2)— See PENAL CODE, ss. 21 (9), 101. Rit. 

Un. Cr. C. 36. 

( 3 ) _S. 3 — Entries of loans in account books. 

— Entries of loans in account books cannot be 
treated as bonds within the moaiiing of cl. 5, 

•s. 3 of Act XVIIC of 1869. 2 N.W.P. 453. 

(4) — Ss. 20 and 29Sco}ie of tke scction--In- 
ieniion to evxde payment — Liability of 
under insufficiently stiinped docitment. 
of Act XVIII of 1869 h.is reference only to civil 
Court, and its provisions are purely fiscal and 
inapplicable to a criminal pr'^scjution. Inten- 
tion to evade payment is not an essential in- 
gredient in the offences described by s. 

Act XVIII of 1869. A donee under an insum- 
•ciently stamped deed of gift is not liable to 
punishment under s. 29 of the Act. 6 M.n.U. 
App. 5 — 1 Weir 900. 

{5\—Ss. 24, 29 and /Voccd«7C-— That 

which the Magistrate has to adjudicate upon, 
on a prosecution coming before him under 
8. 24 of the Stamp Act. is whether an 
against the Act has been committed, an 
whether the prosecution has been brought ue- 
foro him by the proper officer. Any person who 
makes himself liable by committing an offence 
within the terms of s. 29 and the following sec- 
tions, and who is prosecuted by the Collector 
or other officer duly empowered, may bo con- 
victed by the Magistrate under s. 44. “ 

instrument called a promissory note . 

•document of th it kind, and as such lisiblc o j 
the duty imposed by the Act, is not uu j 
stamped, the person subject to penalty t c 
person who m-akes it, and not the person m 
whose favour it is made. The Magistrate ot 
the District .should not himself try a case in 
which ho inslituted the prosecution as 

tor. 24W.R. Cr. 1. [F.. 3 C. 622; /?.. -0 

A. 440.] 

(6)— S. 28— Acceptor of unstamped receipt.-— 
‘The maker of an unstamped receipt is punisn.- 
able, but not the acceptor unless it can be 
:shown that he abetted the making of the receipt. 

•S.G. 33, Oudh. 


(7)— S. 29— Art. 38 { = Art. 31 of Act of 1899) 

— Intention to evade s. 29 — Where, out of lands 
bought by a certain person under a sUe-deed, 
he transferred to the vendors some portions, 
getting, in lieu of such portions, certain other 
lands of the vendors and executed an instru- 
ment reciting the said transfer on a stamp paper 
of 8 annas, it was held that such document was 
an instrument of exchange chargeable under 
this article. For the purpos^e of ascertaining 
whether any and what penalty should be im- 
posed, a Magistrate is bound to consider the 
question whether a person, prosecuted iiiidor 
this section, had any iiitentiou to defraud the 
Government by evading piyiuont of stamp 
dutv. 2C. 399, F.B. [D.. 12 M. 231.] 

I ^ 

(8) — See Nos. 4, 5, supra. 

(9) — S. 43 --Competency of prosecuting Magis- 
trate to try ojftndcrs — Procedure. — A Magis- 

t tratc, authorised by the Collector of a district 
to prosecute offenders ag linst the Stamp law. is 
not competent to try thorn for the same offence. 
The Collector should employ the Government 
Ple.ider or some person other than a Magistrate 
i to conduct the prosecution under s. 43 of the 
Stamp Act. 3 C. 622 =2 C.L.R. 179. (24 W. 

R. Cr. Rul. 1. F.) 

(10) — Offience n'ldnsl the Stamp .let— Juris- 
diction. — As the Stvmp .Acts of 1869 and 1S79 
recognise the Collector as primarily responsible 
for the institution of prosecutions for offences 
ag.ainst them, he should not hiinsjlf try. in his 
capacity as a Magistrate, a person ehargod 
with an offence nndor that .Act. 2 A. 803. [D., 
L.B.R. (lS72-1892i, 409.1 

( 11 ) — S. 44 — See No. o, supra. 

(12) — S. 48 — Sale of Court-fee stamps with- 
out a license. — See Act I of 1879, 3. 68, 4 A. 
216, F.B. 

Act XXII of 1859 (Garo Hills). 

[REP., Act XIV OF 1874.] 

S. 0—See Legislature, powers of. 3 
C. 63, P.B. = 1 C.L.R. 161 and 4 C. 172 P.C.^ 

5 I. A. 178 = 3 C L.R. 197. 

Act XXIII of 1839 (Income-tax' . 

[Rep., act XVI op 1870.] 

^See ACT IX OF 1869, 7 B.H.C. Cr. 76. 

Act YII of 1870 (Court Fees). 

[REP. IN PART, ACT XIV OF 1870; XCT 
VIIC OF 1871; ACT XIII OF 18S9; ACT VIII 
OF 1890. Rep. in PART (IN PUNJADI, ACT 
XVII OF 1887. Rep. in part and amended. 
ACT XX OP 1870; ACT VI OF 1889, S. 18; 
ACT XII OF' 1891 ; ACT V OF 1908. 
AMENDED. ACT ’XV OP 1872, S. 2 ; ACT XIII 
OF 1875, S. 6 ; ACT VII OF 1889, S. 13; ACT 
XI of 1899, SS. 2, 3; ACT X OF 1901; ACT 
VI OF 1905; (IN PUNJAB), ACT XVIII OP 
1884, S. 71 (AS AMENDED BY ACT XXV OP 



183 


THE ALL INDIA DIGEST. 


184 


/. — Imperial Acts — continued. 

Act Yll of 1870 (Court Fees)— 

1899, S. 6, .\ND BY ACT IX OF 19001 : AMEND- 
ED (IN Lower Burm.y). Act XI of 1889, 

S. 84; ACT VI OF 1900. S. 47; (IN UPPER 
Burma). Reg. I of 1896, s. 36; Reg. V of 
1903; (IN Bengal), Ben. Act III of 1898, 

S. 7.] 

(<i) — S. 18 — See No. 36, infra. 

(1) — S. 19 (xrii) — Petition by accused in his 
defence — Gharqe of Court fee — Summons case. 

— Clause (xvii) of s. 19 of the Court Fees Act ' 
exempts from the charge of a fee a “petition” j 

by a prisoner, or other person in duress or I 
under restraint of any Court “ or its officers,” 
but otherwise a petition from an accused person 
in his defence, at least in summons cases, 
appears to be liable to the payment of a Court- 

fee. U.B.R, (1892— 1896). Yol. I. 9. 

(2) — SVe SURETY BOND. Riit. Un. Cr. C. 126. 

(3) Ss. 19 and 31 — Court fees on comptaint 
hy Municipal Officers.— S. 31 of the Court Fees 
Act must be re.ad with s. 19. No process fee is i 
leviable under s. 19 on complaints made by ' 
Municipal officers, and the accused are not ^ 
liable to refund what was illegally levied from 
the complainants as such fees. 16 M. 423 = 1 
Weir 723. 

(3-rt) — S. 20 — See No. 6. infra. 

(4) — S. 20, cl. 2— See MAINTENANCE. 16 M. 
234=2 Weir 252. 


/• — Imperial Acts — continued. 

Act YII of 1870 (Court Fees) — continued. 

the peon’s name on the back of the warrant is 
sufficients^ imn /ocic evidence of the delegation, 
although the authority might well bo conferred 
; in more clear and explicit terms. A person 
I obstructing the execution of attachment by 
i such peon will be guilty of an offence under 
! s 186 of the Penal Code. The Court Fees Act 
distinctly contemplates that the peons are to be 
emploj’ed, not only forthe service of summonses, 
notices or orders, but for the execution of other 
processes, such as warrants of arrest or ofattach- 
ment and distress. The number of the peons 
to be employed for the service and execution of 
processes in each district is. by .s. 22, Court 
Fees Act. fixed by the District Judge and the 
remuneration is, by s. 20, settled by the High 
Court. The words “ to be executed” in s. 261 
of the Civ. Pro. Code (1882), would seem to 
j imply that it was not intended that the "proper 
I officer” should himself execute all warrants sent 
I to him. There is nothing in the Code which 
indicates in any way that warrants of arrests, 
or of attachment or for distress and sale are to 
be executed by the " proper officer ” in any 
manner different from the service of summonses. 
22 C. 596. [F., 22 C. 769.] 

{1)--S. 31 — Scope of the section. — S. 31 of the 
Act is applicable to cases in which an offence 
other than the one, for which police officers may- 
arrest without warrant, is the subject of 
complaint. 7 H. 343 = 1 Weir 713. 


(5 ) — Cattle Trespass Act (/ of 1871). s. — 
Award of conqjensation and costs of the prosecu- 
tion.— The words in s. 22 of Act I of 1871. 

compensation for the loss caused by seixure 
and detention ” do not necessarily refer only 
to such special damage as is sustained by the 
seizure and detention prior to the release of 
the cattle, but also include all expenses 

by reason of such seizure 
and detention, though it may be after such 
rele^e. Thelanguage iswideenough to include 
the Court and process fees necessarily paid on 
account of the refusal to make compensation 
or refund the fine paid. Where a Magistrate, 
on convicting two persons under s. 22, Cattle 
Tr^pass Act, directed the accused to pay not 
only the sum which the complainant had paid 
to procure the release of his cattle, but also the 
Court and process fees paid by the complainant 
in prosecuting the case under s. 31, Court Fees 
Act. held that the order for costs could not be 
made under s. 31, Court Pees Act. but was 

Cattle Tre.spass Act. 7 M 348 

- <1872-1893). 515, 22 

C. 189, 11 C.P.L.H. 10 Cr.] 

.f' Code. s. 186-Naeir 

aelegatxi^ the authorxty to exectite a warrant to 
pe<m—Obs^tion— Civil Pro. Code, s. 251 
—Under the law and practice obtaining in the 
mofussil, a Nazir has authofity to execute 
processes addressed to him through his denuties 

debarred^from 
execute a ^varS^ 
of attachment to a peon. The endorsementof 


(8) — Applicability of the section to criminal 
trespass under s. 447, Penal Code —Criminal 
trespass under s. 447, Penal Code, is an offence 
for which the arrest may be made without 
warrant, and. therefore, s. 31, Act VUI of 
1870, does not apply. 1 Weir 721. 

(9) — Magistrate bound to award complainant 
the cost of the fee paid on the complaint — Critn. 
Pro. Code (1882J, s. 545. — Under s. 31, Court 
Fees Act, a Magistrate is bound to award to a 
complainant the cost of the fee paid on the 
complaint and the fees paid for the processes, 
and to direct the accused to pay the amount in 
addition to the fine. He can recover the 
amount as if it were a fine, but has no authority 
to order imprisonment in default. If. in 
addition to these costs, he wishes to award 
compensation to the complainant, he can only 
do so by awarding it out of the fine imposed. 
L.B.R. (1872—1892), 595. 

(10) — Court fee and the process fee to be paid 
in addition to fine ivt2)c$ed. — Cr. P.O. (J89d)r 
s. 545‘ — Under s. 31 of the Act, the payment 
of the Court fees on the complaint and of the 
process fees incurred by the complainant should 
bo made in addition to the fine imposed and 
not out of the fine imposed on the accused. 
The other costs of the prosecution incurred by 
the complainant may, under s. 646, Cr. P.C., 
be order^ to be paidoKf of the fine. 1 L.B.R. 
209. (L.B.R , 1872—1892, 595, F.) 

(11) — Crim. Pro. Code, s. 545 — Order for 
repayment of Court and process fees. — ^In cases 



185 


THE ALE INDIA DIGEST. 


186 


i,-^lmperlal Acfs -continued. 

Act YIl of 1870 (Court Fees)— 

towhiclis. 31 of the Court Fees Act applies, j 
there ought to be an order for the repayment 
to tho complainant of the fee paid by him m 
addition to the fine. The direction for the ' 
application of the fine, when realised, to the 
purposes indicated in s. 645, Grim. Pro. Code, , 
is a matter of discretion with the Court. 1 
Weir 722. 

(12)— Conuic/ioa for cognizable offence— , 
Court-fees of complainant — Crim. Pro- Code ' 
(188;^), S.546 . — Where a person accused of a non- ; 
cognizable offeuce is convicted of a cognizable 
offence, tho Court cannot legally direct hnn to 1 
pay the expenses incurred by the complamiui ! 
^der 8. 31, Court Fees Act, as that section 
applies only to cases where the accused ha=» 
been convicted of a non-cognizable offence. Ihe 
expenses so incurred can, however, be awarde 
to the complainant as compeasjition uud^r , 
8 . 546, Criin.'Pro. Code. Rat- On. Cr. C. 397- 
Cr. Rg. 56 of 1888. 

(13^ — Court-fee on power of attorney — Subsist- 
ence allowance and travelling expenses of 
witnesses — Accused not liable to 
Magistrate cannot award costs—Crim. • • 
Code (1898), s. 54.3— An accused convicted under 
s. 352, 1. P.C. , and sentenced to pay a fine cannot 
be ordered to pay the costs of the prosecution. 

If the Magistrate desires to make the ‘^^cusea 
pay for the expenses for the prosecution, 
should impose a sufficient fine out o 
compensation can be awarded under s. . 
Grim. Pro. Code. Neither the amount oi 
Oourt'fee on a power of attorney, nor t ® 
sistence allowances and travelling 
witnesses could be charged to 
former is not allowable under s. .31 ^ ® . 

Fees Act, and there is no authority for charging 
the latter. U.B.R. (1892-1896), Yol. I, 7. 

(14)— CompZaia/ of cognisable offence— Order 
for cosfs.— Where a complaint is made of a cog- 
nisable offence, a Magistrate is nob compe 

to direct the accused, on conviction, to P‘‘>’ 

amount expended by the complainant on 

fees. 1 Weir 721. 

(15)— Order for repayment of 31 

permits the Magistrate to ^'*^P 

fees in non-cognisable cases * m . 

the penalty imposed.” Therefore, a .lagia. 
should not order the lep.vyment of fees out ot 
the fine realised. 1 Weir 723. 


(16)— Crim.Pro. Code (1898), s. 5 ^ 5 -Or^r/^ 
costs of the complainant .— duty of a ^ ‘ 8 
trate to order payment of Court and p 

fees under s. 31 of Code 

imperative ; whereas under s. 545 of t 
of Grim. Procedure, he has a discretion to 
award tho expenses of the prosecutio 
refuse to do so. It follows that s. 645 of 

Grim. Pro. Gode must be Court 

those expenses in regard to w^ich the Court 

has no discretion. A Magistrate, on c g 

a person and sentencing hini to p ^ 
ordered the accused to pay the complainant s 


l,~imperial >lcfs— continued. 

Act YII of 1870 (Court Fees)— con/Jinad. 

costs of the prosecution. The Magistra^ issued 

a warrant for a collection of a sum of Rs. 2-4, 
Court and process fees paid to the complainant, 
and Rs. 10 paid to a medical ofticer for a 

certificate and for giving evidence ’ 

from the accused. Held, that the order of the 
Magistrate, as regards the Court and P‘ooe=,s 
fees, was properly made under s. 31 ol tne 
Court Fees Act, but that the order as to R^. 10 
was unsustainable, for, although the medical 
officer's fees were expenses properly incurred m 
the prosecution, they could only be awarded to 
the complainant out of the tine levied from 
the accused and could not be 
accused in addition to the fine. 24 M. 3Ub - ^ 

Weir 722. 

n7)— Order to pay fine under sectiony^Vh€n 
vai/able to complainant under s. J44. Gran. i^ro. 

Code of 2801 (s. 546 of 1898).— A fee, which a 
Court ‘may order to be repaid to a complainant 
under s. 31, Court Fees Act. is an integral part 
of the sentence and must be treated as a line 

imposed by the Court under s. 114. Cnrn. 1 lo. 
Code, 1861 ; and such lines must be in 
pending an appeal, where an appeal has. p “• 

H C App. 28 = 2 Weir 723. [i’‘..22M. 153- l\\eir 

724; 0.,26M. 421 = 2 Weir 483.] 

(IS)— Order to repay fees. — An order to repay 
I the fees, under s. 31, Court Fees Act is an in- 
tegral part of the sentence, and the fee should 

be treated as a fine imposed 

Weir 724- [F., 22 M. 153--1 \Vcir724 , D., 26 

M. 421 = 2 Weir 488.] 

09) — Crini. Pro. Code (188^), s 4‘J3, cl.{b) 

' Order of Appellate Court awarding further costs, 
if tine. — Where a Magistrate convicting the 
accused persons directed, out of the fines im- 
posed upon them, the payment of Rs. 2 to the 
complainant as process fees, and, on appeal, the 
Deputy Magistrate directed the accused to pay 
a further sum in addition to the fine already 
imposed on them as being the expenses incurred 
bv the complainant for process fees, etc. , under 
s' 31 of the Court Fees Act, held, tliat, an 
order to pay a fee under s. 31 being an integral 
part of the sentence, such fee should be treated 
Is a fine imposed hv the Court and the Deputy 
Magistrate had, therefore, enhanced the sentence 

which was illegal. 22 M. t53 — 1 Weir 724. 
iDiss., 26 M. 421, 29 M. 183.] 

p20 ) — Fees ordered to be repaid under the sec- 
tion, nature of. — The fees ordered to be repaid 
under 8. 31. Court Fees Act, are not fines within 
the meaning of s. 413, Crim. Pro. Code. Nor 
can they be held to be fines, m default of pay- 
ment of which, imprisonmoiib can be awarded 
under s. 83, Crim, Pro. Code. 1 Weir 724. 

(21)— Crim. Pro\ Code (1898), s. 423 —Convic- 
' tion of two persons with order to pay Court and 
process fees in equal shares to the complainant 

Acquittalof one of themonappeal— Enhancement 

of sentence.— Where two persons were sentenced 
and were also ordered to pay a certain sum in 
equal proportion on account of Court and 
cess fees and, on appeal, the 'Magistrate altered 
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/. Imperial Acts — continued. 

Act YII of 1870 (Court Fees) — continued. 

the conviction in the case of one of them, but 
confirmed the sentence, and quashed the con- 
viction of the other, the whole .amount of the 
Court and process fees being ordered to be paid 
by the person whose conviction was confirmed, 
held, that the action of the appellate Magistrate 
waslegal under s. 4-23. cl. (6). Crim. Pro. Code, 
and It did not amount to an enhancement of 
sentence within the meaning of s. 423 (6). 
Under s. 31. cl. 4 of the Court Pees Act. the 
fees ordered to be repaid under the section arc 
to be recovered us if they were fines imposed 
by the Court, but there is no warrant for 
treating the same as part of the fine imposed 
as a punishment for the offences. 26 M 421 = 
2 %eir 483. (5 M.H.C. App. 28-22 M. 153. 


(22) — Crmi. Pro. Code {1S82), s. 413—Orde 
a-irectiug the accused to jyaycojirt fee, if a fine - 
An order under s. 31 of the Court Pees Ac 
directing an accused person topay the complain 
ant the court fee paid on his petition is n< 
part of the sentence so as to make it a senfcenci 
of fine within the tenns of s. 413 of the Crim 

' 1 Weir 724 an< 

Appr., 29 M. 188.) 

(23) — T?to accused— Order for ret and of fee 

OJiow€o«/p.— Where two persons are convictec 
of an offence, the Magistrate cannot order on« 
only of the two persons to refund the fee paic 
on the petition of complaint. The repavmenl 
should be ordered to be made bv both jointlv 
Rat. Un. Cr. C. 61 = Cr. Rg. 11— 1-72. * 

(24) -^s..ian.s Court-Order for repaymem 
to con,phunant.—\\\uiii a case to which s' 31 ol 
the Court Fees Act applies is disposed of by a 
Court of Session, such Court and not the com- 
mitting Magistrate IS the proper authority to 
order re-payment to the complainant of the fee 

Cr petition of complaint. Rat. 


{^b)—Pon-er of Appellate Cotirt to order pay- 
n enf o//rr..-Xbe fees under s. 31 should be 
awarded by the Court of First Instance. But 

such an order, 
revision, can make the 
o^rder that ought to have been made by the 
Court of the First Instance. 1 Weir 723. 

L.r!*'265^“ ® 

(27)— Act XTII of 1869. Rut Un Cr 
C. 534 = Cr. Kg. 2 of 1891. 

C.*69r®‘’* Cr- 

12i=UuB“ r!^I2-^™ 

(301— See Act IX of 1890. ss 113 
133. U.n.R. (1392-1896), Vol. 1, 

process fees to be paid 
1892?f 6i6? fi^^-'See COSTS, L.B.R. (1872- 


I /. Imperial Acts — continued. 

j Act YII of 1870 (Court Fees) — concluded. 

(33)— 6Ve Crim. Pro. Code (1898). s. 423. 
29 M. 188 = 3 Cr.L.J. 4G0. 

(^1) — ‘See No. 3, supra. 

(35)— nmi sch. II, No. 1, cl. (b)— Complaint of 
I seizure of cattle— Act III of 18-57, s. J4.— A 
complaint of illegal seizure and detention of 
: cattle such as is referred to in s. 14 of Act III 
of 1857 is not an offeuco referred to in s. 31 
i and sch. II, No. 1, cl. (6) of the Court Fees 
Act. The complaint does not require a stamp, 
as the words “ plain paper " in the section are 
I not repealed by the Court Foes Act. 8 B.HX. 

1 Cr. 22. 

^3^) Ss. 31, 18— Complaint of offence of 
I irrongful restraint — Order for Court fees, 
validity of. S. 31, Court Fees Act, does not 
apply to the offence of wrongful restraint, as the 
offence is au offence in which the police may 
arrest without a warrant, notwithstanding the 
fjict that s. 18 makes specific mention of that 
: offence. 1 Weir 721. 

(.37)— 6 '. 34—Stamp Act, II of 1899, s. G9— 
Sale by thief of stolen stamps. — The words 

sells or offers to sell ” in s. 89 of Act II of 
! 1899. and s. 34 of Act VII of 1870, include the 
j case of a thief, who exchanges a stolen stamp 
for a sum of money, although such person 
cannot give a legal title in regard to the stamp 
: stolen by him. 24 M. 319 = 1 Weir 725. 

! (33) Stamp given on promise that another 

I ^ptol value would be returned — Transaction, 

, whether amounts to sale.— A mukhlear. not 
I having any use for a Court-fee stamp of eight 
annas, which be had purchased for a client, trans- 
ferred it to another client who promised to return 
mm another Court-fee stamp of the same v.ilue. 
Held, that the mukhtcar had not sold a 
^amp within the meaning of s. 34 of the Court 
; Fees Act and could not bo convicted under chat 
section. 30 C. 921 =7 C.W.N. 704. 

j (39) Sale of Court-fee stamps without a li- 
, CQnsQ.—See ACT I OF 1879, s. 68. 4 A. 216, F.B. 

I (40) Sch. II. Art. 1 (B)—Scr MAINTENANCE,. 

^ Rat. Un. Cr. C. 488. 

j (41)— iSc/i. II, Art. 10 — One wakalathnnvia by 

several persons— One case— Nee of eight annas 
only. — Art. 10 of sch. II of the Act requires a 
fee of eight annas for each muhhtearnama or 
wakalathnama presented for the conduct of 
any one ca^ to any of the Courts or officers 
mentioned in cl (a). The mukkteamama or 
wakalathnama may be executed by one person 
or by several persons, but, if it is only for the 
conduct of one case, it only requires a fee of 
eight annas. L B.R. (1893- 1900), 383. 

Act YIII of 1870 (Female Infanticide Preven- 
tion). 

[Amended in Bombay Presidency, and 

DECLARED TO EXTEND TO THAT PRESI- 
DENCY, BOM. Act m op i897.] 
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1, — Imperial Acts — continued. 

Act YIII of 1870 (Female Infanticide Proven- ^ 
tion) — concluded. 

— S, — Rule VI of Rules framed by A’. U’.P. 
Government — Liability of beads of families. 
Though Rule VI of the Rules fiamed under s. 2, 
Act VIII of 1870, requires the c/iOK-Artdnr of a 
village to immediately report to the officer in 
charge of a police station, among other things, 

“ also... on the occasion of his periodical 
to the police station other deaths, removals and 
arrivals,” the last duty, viz., of reporting” other 
deaths, removals and arrivals is, though it may 
be a duty cast upon him under s. 8 13) (f) of Act 
XVI of 1873 (Village and Rural Police) not a 
duty cast upon him by the provisions of Act 
VIII of 3870 and Rule VI is not, on this point, 
consistent with the Act. The heads of pro- 
claimed families are not bound, by any of tlie 
rules framed under the Act, to give information 

to the c)iou’/cMiar regarding the departure of t e , 

women of their families. 6 A. 380. 

Act XI of 1870 (Indian Weights and Mea- 
sures). 

[Rep., Act XII of 1873.] 

—S.3—ActX of 1871, SS.19, 63-Selling 
spiHtuous liquor retail^Ser, meaning of. - b. IJ 
of Act X of 1871 provides that the qu:intii> of 
country liquor, which unlicensed 
may sell, should not be more than one her. 
Regarding the weight of one “ scr.” it , 

that the weight of one ser as given m Act Ai oi 
1870, 8. 2, viz., a weight of metal m the pf'S^es- 
sion of the Government of India, whi^ we „ 
when weighed in vacuum is equal to the weig 
known in Franco as the “ Kiltoorammedes 
Archives^' was not very intelligible, and tne 
contention of the Government that a scr was 
equivalent to 80 tolas, would not supersede 
the customary weight of a weig . 

which was 95 tolas. Therefore, when an un- 
licensed vendor was in possession of on X 
tolas of country liquor, held, that the ex - 
of one tola over the local weight is not suffi- 
' cient to warrant the presumption of o 
cused’g guilt* 3 A* 404* 

Act XII of 1870 (Native Passengei’ Ships). 

, [REP., ACT VIII OF 1876.] 

— S. 70— 5ee MISCHIEF, A.W.N. 1908, 55 = 
5 A.L.J. 169 = 7 Or. L. J. 296. 

Act XXYI of 1870 (Prisons). 

[Rep., ACT IX OF 1894.] 


See ACT IX OF 1894. 

(D— k4cf XXVI of 1870 and Beg. XIV of 1816 
^Power of Superintendent of jail to convict 
watchman for aiding escape of a prisoner. 
Saperintendent of a jail has no power uu e 
Act XXVI of 1870 to convict a night watchman 
on a charge of aiding and abetting the escape 
of a prisoner, 4 N-W.P. 4. 

(2)— Loefc-wp not a prison.— A 
a prison within the meaning of Act aavi oi 

1870. L.B.R. (1872-rl8a?), 896. 


I.— imperial Acts — continued. 

Act XXYI of 1870 (Prisons)— co«c/«rft(f. 

( 3 )_S. 3—Havalat, whether a prison. -Held 
bv Spankie and Oldfield, JJ. (Stuart, C.J., 
dissenting) that a havalat or lock up. in which 
prisoners under trial are coufinod. is a prison 
within the moaning of that term in s. 3 of the 
Act. 2 A. 301. 

U)^Ss.46, 54— Taking food for an under- 
trial prisoner — Penal Code, s. 443 House 
trespass. — Per Stuart, 0. J. — Food i.-. jiot an 
article within the meaning of s. 45. ier 
Stuart, C.J., and Oldfield, J. (Spankie, J., 

dissenting).— The act of conveying or attempt- 

in^ to convev food to a mau conlinod in the 
havalat and under trial, does not amount 
either to house-trespass or to an offence punish- 
able under s. 46 of the Prisons Act. 2 A. 301. 

/gi ^ 7 — Inspector-General of Prisons, 

acting as a Magistrate, bound to tnj under 
s ‘*60 Crim. Pro. Code {188‘3), and not 
summarily.— One A.a prisoner in the Gorakpore 
Jail and emploved in some brick-fields outside 

, theiaihattemptedto escape but was re-captured. 

After a formal trial of a summary nature, he 
was sentenced by the Inspector-General of 
' Prisons to receive 30 stripes under s. 47 of the 
1 Prisons Act- Held (1) that the offence com- 
mitted was one punishable under s, 224 of the 
1 Penal Code and not under s. 47 of the Prisons 
Act (2) that the offence was not triable 
summarily under s. 260, Or. P. C.,(3) and that 
the Inspector-General of Prisons acting as a 
Magistrate should try the case according to the 
procedure laid dowu in the Grim. Pro. Code, 
for the trial of warrant cases. A.W.N. loa4, 

176. 

(G)— S. 54— See No. 4, supra. 

Act XXYIl of 1870 (Indian Penal Code Amend- 
ment). 

[REP. IN PART, Act X OF 1872, REP- IN 
P\RT .^ND AMENDED, ACT XII OF 1891 
ACT IV OF 1898. VIRTUALLY AMENDED — 
ACT VIII OF 1882 ; ACT X OF 1886. SS. 21 (1> 
and 24 (1).] 

5 . 10 — Sanction of Government — Lottery 

Qjgice . — The sanction of the Local Govern- 
ment is necessary before a charge for keeping 
a lottery office under s. 10, Act XXVII of 1870, 
can be instituted. IS W.R. Cr. 2 = 6 B.L.R. 
Ap. 98. 

— Agreement to secure payment under kuri — 
Penal Code, s. 294-A.—SVhere a number of 
persons subscribe, each a certain sum, by 
periodical instalments, with the object that 
each in his turn (to he decided by lot), shall 
take the whole subscription for each instal- 
ment. all such persons getting back the amount 
of their contributions, and the common fund 
being lent to each subscriber in turn, held, that 
the transaction was neither illegal in itself nor 
rendered so by s. 294- A, Penal Code. 22 M. 
212. (1 M.H.C. 448, F.) 

—Penal Code, s. 294‘A— Lottery— Scope— 
•‘Publisher,'' meaning of.— The words “any 
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/. — Imperial Acts — continued. i 

Act XXVII of 1870 (Indian Penal Code 
Amendment)— concluded. i 

such lottery ” in s. 294-A mean any lottery not | 
authorised by Government. It does not matter ! 
in the least, where a lottery is to be drawn, , 
whether in British India or out of it. If it is 
one, “not authorized by the Government,” any 
one who publishes such a proposal, as is there- 
in contemplated, relating to it. renders himself 
liable to he punished under para 2 of the 
section. Both the person sending the propo.sixl 
and also the proprietor of a newspaper publish- 
ing such proposal as an advertisement, are 
publishers within the meaning of the section 
and liable to be punished under it. Therefore, I 
theproprietor of an Indian newspaper publishing I 
an advertisement relating to a foreign lottery is 
liable to be punished under s. 294-A.. I.P C 
10 B. 97. 1 

Act I of 1871 (Cattle Trespass). i 

[AMENDED, ACT I OF 1891. SUPPLE- ! 
MENTED, SS. 4 (o) AND 2G0 (1) (m). ACT V 
OF 1898) . 

See Act III of 1857. 

„ CATTLE Trespass. 

(0) — S. 8 — See No. 20, infra. 

^1) — S. 10— Persons having power to seize 
cattle. Where an indigo factory supplies the 
seeds, pays for the labour of sowing, and gives 
compensation to raiyats growing indigo on 
their own land, but no advance in cash has 
been made. held, that, although the indigo is i 
grown for the factory, a servant of the factory 
IS not a person authorised under s. 10 of the 
« damage to the indigo, j 

9C.W.N. 624 = 2 Cp. L.J. 345. ^ i 

I 

(21— Ss. 10 and 20 — Seizure of cattle, when 
Where a cattle, which trespasses on ^ 
another’s land, is not doing any damage, the 1 
owner of the land is not entitled to impound ' 
the cattle. 1 Weir 709. ^ I 


(3) — Ss. 10 and 20 — Impounding of cattle 

It 18 only when cattle are actually trespassing 
that they ^n bo seized and impounded under 
s. 10. 1 Weir 709. 

B *937^* 11— act vn OP 1878. s. 69. 32 

Rescue of cattle seized 
ui^er s. 11. It IS not necessary that a person 
who ^izes or causes cattle to be seized; must 
take them in person to the pound, in order that 
the rescuing of the cattle may amount to an 
offence under s. 24 of the Act. 12 P.R. 1882 

(6) — S. 12 — See ACT VTI OF 1878 <« qk 
66, 19 P.R. 1885 Cr. ’ ■ 

(ifiSrf'af Code 
Acf m of ° * 9p«ial provision is made in 

Act jn of 1857 as to the authority by which 

BJaXi! Magistrato/l 


!• — Imperial Acts — continued. 

Act I of 1871 (Cattle Trespass) — continiied. 

(7-n ) — S. 19 — See CRIMINAL BREACH OF 
TRUST, 8 B.L.R, Ap. 1 = 16 W.R. Cr. 52. 

(8) — S. 20 — Illegal seizure of cattle, complaint 
of- -No claim for compensation — Befundof fee 
paid (m complaint and process fees. — The com- 
plainant, who makes no claim for compensation 
for loss caused by the illegal seizure of cattle, 
is not entitled to any compensation. But he is 
entitled to a refund of the expenses incurred in 
procuring the release of the cattle from the 
pound-keeper and is also entitled under s. 31, 
Court Fees Act, to the refund of the fees paid 
on the complaint and the process fees which he 
had paid, bec-ausc ’the word “offence ” in the 
Crim. Pro. Code, includes any act, in respect of 
which a complaint may be made under s. 20 of 
the Cattle Trespass Act. 4 L.B.R. 11 = 6 Cr. 
L.J. 122. 

(9) — S. 20 — Complaint of illegal seizure of 
cattle — Compensation to accused, lohethcr can 
be ordered— Crim. Pro. Code (lSb2), ss. 4 (n) 
and 250. — The illegal seizure of cattle is not 
an offence within the meaning of the Crim. 
Pro. Code, and the order for compensation to 
the accused, under s. 250 of the Code, cannot 
be made. 9 M. 374 = 2 Weir 315. [F.. 23 C. 
248; R., 18 A. 353 = 16 A.W.N.98, 23 C. 442.J 

(10) — Criw. Pro. Code (1882), s. 250— 
Frivolous complaint of illegal seizure of cattle— 
Compensation. — The illegal seizure of cattle 
uuder'colour of Act I of 1871 is not constituted 
an offence under that Act or otherwise, and, 
therefore, a Magistrate is not competent to 
award compensation, under s. 250, Crim. Pro. 
Code, to the accused on a frivolous and vexatious 
complaint in respect of such alleged illegal 
seizure. 9 M. 102 = 2 Weir 315. [F., 13 C. 304, 
23 C. 248; R., 18 A. 353 = 16 A.W.N. 98], 

(11) — S. 20 — The term “charges ’’ in s. 20 
of the above Act is used as equivalent to 
“complaint.” 11 C.P.L.R. 10 Cr. 

(12) — S. 20 — See COMPENSATION, 13 C. 304 
and 18 A. 253. 

(13) — S. 20— See OFFENCE, 29 M. 517 = 6 
Cr. L.J. 86. 

(14) — S. 20 — See Nos. 2, 3* supra. 

(15) — Ss. 20, 21, 22, 23 — Illegal seizure of 
cattle not a o'iminal offence.— The illegal seizure 
of cattle under the Act is not a criminal offence. 
L.B.R. (1872—1892). 615. 

(16) — ‘Ss. 20 to 23— Nature of jurisdiction— 
Applicability of Crim. Pro. Code—Orim. Pro. 
Code, ss. 1 and 192— Transfer of cnees.— The 
jurisdiction conferred by ss. 20 to 23 of Act 1 
of 1371 is a 8{^ial juris^ction and as such, it 
is by s. 1, Crim. Pro. Code, . unaffected by the 
ptovisioite of the* Code. S. 102 of the Code 
does not, therefore, authorisie the transfer of a 
cose to which ss. 20 to 23 of Act I of 1871 
apply, 23 C. SOO-COuerruled. 34 C. 926=6Cr. L- 
J. 633 ;JR., 11 C.P.L.R. 10 Cr ; D., 31 C. 350.3 
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Act I of 1871 (Cattle Trespass)— con/iuwcd. 

— 55 , 20 to as— Appeal in cases under Die 
sections. — There is no provision for an appeal in 
a case to which ss. ‘20 to ‘23 of Act I of 1871 
apply, which is quasi civil, the jurisdiction 
being intended to be limited to the Magistrate i 
specially referred to. 23 C, 300. 

(18)— Ss. 20 to 23— Illegal seizure of cattle— 
Summary trial — Crim. Pro. Code {1862), s. 4{p) 
a.nd Chap. XXII.— The illegal seizure and 
detention alluded to in ss. 20 to 23 of Act I of 
1871 are not offences within the meaning of 
s. 4 (i^) of the Crim. Pro. Code, and the cases 
connected therewith arc accordingly not triable 
by the summary procedure described in Chap. 
XXII of the Code. Where the accused charged 
under s. 2‘2, Act I of 1871, was tried summarily 
and sentenced bv a First-Class JIagistrate, the 
High Court declined to interfere, as the defend- 
ant had had an adequate trial, and Act I of 
1871 had not prescribed any particular pro- 

<^edure. 23 C. 248. [fi-* 18 A. 353, 11 C.P.L. 
R. 10 Cr.] 

(19)— 5s. 20 to 23— Special jurisdiction- 
illegal seizure of cattle — ’* Offence ” Cnm. 
Pro. Code (Act V of 1608\, ss. 4 (o,) 192 (1). 
and last clause, sch. II — Power of Distiict 
or specially empotoered Magistrate to transfer 
such cases — Power of subordinate Magistrate 
io try the same.— The illegal seizure of cattle, 
mentioned in s. 20 of the Cattle Trespass Act (1 
■of 1871), is an “offence” unders. 4. cl. (o) of the 
Crim. Pro. Code, and. according to the 
last clasne of sch. II thereof, any offence, 
punishable with imprisonment for less than 
one year or with fine only, is triable by an> 
Magistrate. Though a complaint under s. 20 
oithe Cattle Trespass Act must be entertained 
either by a District Magistrate or a Magistrate 
specially authorised, such Magistrate has now 
power under s. 192, sub-s. (1) to transfer the 
ease, after taking cognizance of it, to 
ordinate Magistrate. Shama v. LechhuShekh, 
(23 C. 300) and Hagu Singh v. Abdul Wahab, 
(23 C. 442) appear to have been overruled by 
the legislature* 34 C* 926 (23 C. 300» 23 C. 

442, oven^uled.) 

(20)— 5s. 8, 20 and 22— Compensation aioard- 
€d by Magistrate not qualified — Crim- Pro. 
Code (1882),ss. 529nnd537—ATi ordoraward- 
ing compensation under s. 22 of the Act by a 
Magistrate not coming under s. 20 of the Act 
is illegal, and is not protected by s. 529 of the 
Code, as the illegal seizure of cattle does not 
amount to an offence ; nor is it covered by 
*. 587 as the action of the Magistrate amounts 
to an illegfvUty and as the Magistrate is not^a 
Court of competent jurisdiction. 23 C. M2, 
IB., 81 C. 360, 11 C.P.L. R. 10 Cr.; overruled, 
34 C. 926.] 

(21) — Ss. 20 and 22—5tfe CRIM. PRO. CODE 
<1898), ss. 4 (o), 250, 29 M. 517 = 5 Cr.L-J. 86. 

(22) — Ss. 20 and 23— Transfer of case under 
a. 20 of the Act— Crim. Pro. Code (1872), ss. 44 
and 141. — A Magistrate receiving a complaint 
under s. 20 of Act I of 1871 may transfer the 

18 


/, — Imperial i4cfs— continued. 

Act 1 of 1871 (Cattle Trespass)— confinjitfd. 

case to a Subordinate Magistrate for disposivl. 
There is nothing in the provisions of Act I of 
1871, which excludes the operation of ss. 44 and 
141, Crim. Pro. Code (1872). 26 P.R. 1879 Cr., 
F.B. 

(•2))) — 5. 21 — Complaint of seizure of cattle, 

' by irluvn io be made. — The person entitled to 
' complain, under s. 21 of the Cattle Trespass 
' Act, 1871, is either the complainant in person 
or an agent personally acquainted with the 
j circumstances ; hence, where the cattle belong- 
ing to one person are in the custody of another, 

' and are seized from his custody, the owner, if 
^ he is not personally acquainted with the 
j circumstances, is not entitled to institute a 
' complaint under s. 21 of the Cattle Trespass 
! Act, 1871. 5 Bom. L.R. 205. 

(•24) — 5. 21 — Illegal seizure of cattle — 5cu- 
' tence of imprisonment in default of payment of 
fine. "A sentence of fine for illegal seizure of 
cattle and a sentence of imprisonment in 
default of payment of fine or compensation 
awarded for illegal seizure is illegal. L.B.R. 

I (1872-1892), 515. 

(25)— S. -ll-Sce Nos. 15, 16, 17, 18, 19, 

! supra. 

i (26)— 5s. 21, 22- Illegal seizure of cattle, 

' whether a criminal offence — Coj/jpcn.snfion 
Fine — Imprisonment in default of payment of 
compensation. — Illegal seizure of cattle is not 
an ordinary criminal offence. Jurisdiction is 
given to certain Magistrates to adjudicate 
compensation to any person complaining of, 
and proving such, seizure for the loss caused by 
the seizure and detention, as well as any fines 
I and expenses incurred by the complainant in 
I procuring the release of the cattle. Court-fees 
' paid by the complainant may form part of such 
compensation. [R., 23 C. 300, 23 C. 442. J 
I The person illegally seizing cattle cannot be 
' subjected to a fine, nor can ho bo imprisoned 
in default of payment of the compensation. 
2 C.L.R. 607. 22 C. 139] . 

(27) — 5s. 21 and 23— Illegal seizure of cattle 
— Compensation. — In awarding compensation 

' for illegal seizure of cattle, the complainant’s 
costs incurred m prosecuting his complaint may 
be included in the compensation awarded. 
L.B.R. (1872—1892), 515. 

I 

( 28) — 5. 22 — Compensa t ion - Appen f . — No ap - 
peal lies from an award of compensation passed 

i unders. 22, Cattle Trespass Act. 3N.W.P. 200. 
[F’.. 15 C. 712.] 

(29) — 5. 22 —Order awarding compensation — 
Appeal, — No appeal lies from an order award- 
ing compensation under s. 22 of the Act. for 

' wrongful seizure of cattle. 15 C. 712. [F., 19 
I M. 238.] 

I (30) — S. 22 —Compensation for illegal seizure 

of cattle — Appeal. — No appeal lies from an order 
passed under s. 22 of Act I of 1871, awarding 
' compensation for illegal seizure of cattle. Rat. 
I Un.Cr.C.520 = Cr.Rg.44of 1890. flOB.230, R.) 
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1 

Act I of 1871 (Cattle Trespass)— ' 

(31) S. 22 — Pctuil Code, ss.40 and 6T — When i 
the accused is not convicted of an “offence” , 
within the meaning of s. 40 of the Penal Code, 
the provisions of s. 67 thereof do not apply to i 
it. S. '22 of the Act does not provide a punish- 
ment for an offence, and, therefore, a compen- ; 
sation order made under that section cannot be ! 
followed by a sentence of imprisonment in ' 
default under s. 67, I.P.C, L.B.R. (1872— 
1892), 429. ' 


— Nature of — Joint 

liabiliti/ to pay fine . — A proceeding under s. 22 
of the Act is not a regular criminal proceeding 
but a quasi civil proceeding in which a Magis- 
trate is authorised to assess and enforce, in a 
summary manner. compens;\tion for an injury, 
for which a civil action might be brought’. 
Where such compensation is ordered to be paid 
b} two persons, without specifying the pro- 
portionate amount payable by each, thev are 
jointly and severally liable to pay it. 'l4 C. 

(33) — S. 22— Illegal seizure of cattle— Fine on 
conviction, legality of— Compensation— Imvri- 
sonment in default, whether proper . — A Magis- 
trate IS not competent, under s.‘22 of the Cattle 
trespass Act, to pass any sentence of fine. 
We can only award compensation for an illegal 
seizure of cattle. An award of imprisonment 

27c'992 = 5 rK:32“' 

(34) — .S'. 22— Illegal seizure of cattle — Penal 
Code, ss. 378 and 379— Theft .— an 
accused person was found to have loosened the 
complainant’s cattle at night and to have 
driven them to the pound with the object of 
sharing with the pound-keeper the fees to be 
paid for the release, held, that the accused was 
not liable under s. 22 of the Cattle Trespass Act. 

seizure and 

detenUon of the cattle. The accused was order- 
Tr^^2 C 669 ] 

^‘^~r^^^P^^satio7t, aviount of.— 
Compeu^tion for wrongful seizure cf cattle 
under s. 22 of Act I of 1871, should be by way of 
reasonable compen^tion for the costs caused 
by the seizure and detention of cattle ; and not 
by way of penalty, or of an award of general 
damages to the complainant. 25 P.R. 1878 


C^tpcnsrtfMMi. amount of- 
Damage to reputation,—^. 22. Act I of 1871 

«on “for of com^nl^ 

^ damages to the reputation of th< 

complainant, nor does it warrant the infliction 

Compensation, amount of. — Th< 
a^rdedToth^^®““\''^-’ of the sum 

“ Is P.rT 8?8 cT‘ “ 


I»^ImperiaI /4c/s— continued. 

Act I of 1871 (Cattle Trespass) — continued. 

(33) — .S'. 22 — Penalty, awioKuf of. — A Magis- 
trate h.as no power to impose any penalty under 
s. 22 in exces.s of the sum which he has award- 
ed to the complainant as compensation. 5» 

P.R. 1880 Cr. 

(^39) iS. 22 — Appeal from order under the 
section. A person against whom an order is- 
passed under s. 22 of the Act, directing pay- 
ment of compensation for illegal seizure of 
cattle, is not a person convicted on a trial, 
and, therefore, no appeal lies from the order^ 
10 B. 230. 15 C. 712, Rat. Un. Cr. C. 

520, 19 M. 238.j 

(40) — S . 22 — Order for compensation — Appeal.. 

No appeal lies against an order made under 
s. 22 of Act I of 1871. 11 M. 399 = 1 Weir 712. 

\41) 5.'. 22 — Order for comjwnsntion —Appeal 

—Crim. Pro. Code {1882). s. No appeal 

lies against an order under s. 22 of the Cattle 
Trespass Act. \\ hero, in a case, there was- 
evidence that the seizure of cattle was illegal 
and the trying Magistrate believed it, the High 
Court, a‘< a Court of Revision, refused to inter- 
fere with the order of the Magistrate awarding 
compensation, for, the effect of woighingevidenco- 
in such a case would, in effect, be to admit an 
appeal, where the law did not allow it. 19 M. 
238 = 2 Weip 461. [li., 3 M.L.T. 230 = 31 

M. 1.33 = 7 Cr. L.J. 267= 18 M.L.J. 57. J 

(42) S. 22 — Default in paipncnt of compen^ 

sation— Order for imprisonment, validity of.— 
Order for imprisonment in default of payment 
of compensation awarded, under s. 22, Cattle 
Trespass Act. is illegal. 19 M. 238 = 2 Weir 
461. [i?., 11 C.P.L.R, lOCr.j 

(43) S.22 — Fine in addition tocompensation. 

— S. 22 does not orovido for a fine in addition 
to compensation. 1 Weir 710 = 7 M.H.C. Add. 
24. 

(44) S.22 Fine, whether leviable under the- 
section. A Magistrate is not authorised under 
s. 22 to fine, but only to award compensation. 
But he is also authorised t.o add tothecompen- 
^tion, fines and expenses paid to the pound- 
keeper by the owner on releasing the cattle, 
and order them to be paid by the p.arty who 
made the seizure. 1 Weir 710. 

(44-n) S. 22 — Power of Magistrate — Seizure 
of cattle and dispute as to ownership of land.— 
\yhere there was a dispute as to the ownership- 
of land on which the complainant’s cattle were 
found, the complainant stating the Land 
belonged to A, who gave him the right to graze 
his cattle there, and the party charged (who- 
iwd seized and impounded the cattle) claiming 

bis own, it was held that the order 
of the Magistrate referring the parties to the 
Civil Court was illegal, and th.at he should have 
disposed of the case himself under the Cattle- 
Trespass Act, I of 1871, s, 22. 23W.R. Cp. 2. 

seizure of cattle — 
D^nce.— The illegal seizure of cattle under Act 
I of 1871 is not an offence. (But now, according 
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Act 1 of 1871 (Cattle Trespass}— con^iuHtd. ' Act I of 1871 (Cattle Trespass)— conhujut?. 


to the Grim. Pro. Code, s. 4, sub-s. (o), the 
term “ offence” includes aUo illegal seizure of 
cattle). 1 Weir 710. [F.. 1 Weir 711.] 

% 

(46) — S.H2 — IllegaUei^Hfc of cattle — Ofencc. | 
— An illegal seizure of cattle is not an offence. ^ 

1 Weir 711. [D., 1 Weir 7120 

(47) — S. 2'^ — Order for coinpensaiion for ille- ' 
gal seizure of cattle — A 2 ypeal — C'lim. Pro. j 
Code, ss. 4 {o),241, 243, 245, 246, 407, 430— ; 
Under s. •22, Cattle Trespass Act, an order for : 
compensation for wrongful seizure of cattle is a i 
conviction within the meaning of the Grim. 
Pro. Code and under s. 407 of the Code, an 
appeal lies against the order. 4 L.B.R- 10 = 6 
Cr.L.J. 121. 

(48) — S. 22 — Imprisonment in default of \ 
payment o/ co?«/)CUS(7/ion.— A Magistrate is not 
competent to direct the imprisonment of the 
defendant in default of payment of coinpensa- , 
tion awarded under s. 22 of Act I of 1871. 1 
Weir 712. 

(49) — 22— Complaint wider s. 20 of the ' 
Act — Offence — Ajjpeal — Crim. Pro. Code (1896), j 
s. 4 (o).— By s. 4 of the Code of Crira. Proce- i 
duro, 1898, the word “ offence ” includes an , 
act in respect of which a complaint may be j 
made under s. *20 of the Cattle Trespass .Act. 

It follow.s, therefore, that a person against i 
whom an order under s. 2*2 of the Cattle Tres- , 
pass Act is made is a *“ a person convicted on a i 
trial.” An appeal against the conviction lies, ^ 
therefore, under s. 407, Crim. Pro. Code. 1 I 
Weir 712. ■ 

(50) — S. 22— Crim. Pro. Code (lS08), s. 250 
— Applicability of the section to compensation 
atvarded to the complainant under s. 22 of Act 
I of 1871.— S. 250, Grim. Pro. Code, applies 
to a case in which the compensation is award- 
ed to an accused person, because a frivolous 
complaint has been made against him. But 
where compensation is awarded not to the ac- 
cused but to the complainant under s. 2*2 of the 
Cattle Trespass Act, s. 250, Crim. Pro. Code, 
is not applicable. 1 Weir 712. 

(51) — S. 22— Order for compensation— Court 
and Process Fees. — Under the head of compen- 
sation for the loss caused by the seizure and 
detention of cattle, it is open to a Magistrate 
to include the Court and process fees. 1 Weir 

718. 

(62)— 5. 22 — Compensation in addition to 
sttm allowed on account of fines paid and ex- 
penses incw'red in procuring release of 
Sufficiency of the amount allowed.— ^nevo 
some compensation was awarded in addition to 
the sum allowed on account of the fines and 
“ expenses ” or other charges incurred in pro- 
curing the release of the cattle, lield, that the 
High Court would not consider the sufficiency 
or insufficiency of the amount allowed. 1 
Weir 718. 

(68)— S, 22— Order undei- s. 22 -Verbal irre- 
gularity in naming the order, effect of . — Whore 


an order under s. 22 directed that the amount 
mentioned be paid to the complainant as com- 
pensation for the cost and damages incurred 
by him. and the words with which the decretal 
part of the judgment began was. namely, ‘‘I 
therefore fine the accused,” held, that latter 
portion was a mere surplusage and that, al- 
though the order was inaccurately worded, 
the intention to award compensation was clear. 

1 Weir 715. 

(54) — S. 22— Crim. Pro. Code, X of 1882, 
Ch. XXJl — Aj>plicabilify to Act I of 1871 
(Cattle 7'resi)ass), s. 22.— The summary proce- 
dure laid down in Ch. XXII of the Grim- Pro. 
Code, is applicable to the trial of offences under 
s. 22 cf the Cattle Trespass Act. A.W.N. 1896, 
136. 

(54-o)— S. 22— See ACT VH OF 1870. 7 'M. 
345. 

(55) — S. 22— Sec APPEAL, 3 N.W.P. 200, 
10 B. 230. 

(5G)_S. 2-2— 6'cc CIUM. PRO. CODE (1898), 
ss. 4 (o), 250, 29 M. 517. 

(57) — S. 22—See Nos. 15, IG. 17, 18. 19, 20, 
21, 2G, supm. 

(58) — Ss. 22 and 27 — Imprisonment in default 
of jmymcnt of compensation, validity of. — S- 23 
of the Cattle Trespass Act provides that the 
compensation awarded under s. 22 may be re- 
covered in the same manner as fines imposed by 
a Magistrate. The procedure which should bo 
adopted, in default of payment of the compensa- 
tion, is. therefore, the procedure described in 
s. 307. Crim. Pro. Code. 1872 (s. 3SG cf the Code 
of 1898). Therefore, a Magistrate is not com- 
petent to pass a sentence of imprisonment in 
default of payment of fijie. But vsdiere a 
Magistrate passes such an illegal sentence, no 
appeal liesagain.st it. 1 Weir 711. [F., 1 Weir 
712]. 

(59) — S.23 — Appeal from compensation order, 
— No appeal lies against an order, under s. 23, 
Ch. V, Act I of 1871, awarding compensation 
for the illegal seizure of cattle. 22 P.R. 1886 
Cr. 

(60) — S. 2^— See Nos. 15, 16. 17, 18, 19, 22, 
27, supra. 

(61) — 6*. 24 — Seizure of cattle escaped from 
I pound. — Certain cattle impounded in a cattle 

pound escaped : the next day they were found 
grazing in charge of their owner. The Police 
patel attempted to seize them again, when the 
owner resisted. The Police patel, thereupon, 
instead of attempting to seize the cattle, lodged 
a complaint before a Magistrate, who under 
s. 24 of the Cattle Trespass Act, fined the accused. 
Held th&t to resist the seizure of the cattle under 
1 the ciroumstances was not an offence punish- 
able under s. 24 of the Act. Rat. Un. Cr. C*. 
294^Cr. Rg. 38 of 1886. 

(62) — S. 24 — Opposition to unlavful seizure- 
of cattle. — Where the complainant was induced 
by a lie to refrain from seizing cattle grazing. 
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Act 1 of 1871 (Cattle Trespass) — continued. 

within the precincts of a rakh, and was opposed 
in his attempt to seize the cattle, which had 
meanwhile left the rnkh atid were at a private 
well, held, that the accused was not guilty of 
an offence under s. 24, Act I of 1871. 4 P.R. 

1891 Cr. 

(63) — S. 34— Forest Act VII of JS78. s. 3o (d) 
— Trespass — il/canijif/,- -The word trespass ” 
in s. 24 of the Cattle Tresp.ass Act does not mean 
that the cattle should enter into the forest 
themselves and not he driven into it bv some 
person. Rat. Un. Cr. C. 602 = Cr. Rg' 22 of 
1892. 

(64) — S. 34. — Frivolous aiul vexatious com- 
jdaint of illegal seizure of cattle — Compensation 
to rtccU5ed. — In cases of frivolous and vexatious 
complaints of illegal seizure of cattle, compen- 
sation may be awarded to the accused. 1 P.R. 
1872 Cr. 

(65) 5. 24 — Ticmoving of cattle from a pound 
with hitetition of returning it to the oivner . — 
Where a person removed cattle from a cattle- 
pound and returned them to their true owner, 
held, that the accused was guilty under s. 24. 
Act I of 1871 but not of theft in a building. 1 
Weir 716. 


- S . 24 ^Rescue of cattle . when amounts 
to an o^Oence, — A conviction under s. 24 of Act 
I of 1871 can only be supported if the cattle 
were ‘liable to be seized ” under the Act. If 
not, their rescue is no offence. Where the 
officers of the Public Works Department seized 
certain cattle and there was no evidence that 
the land on which the cattle were seized was 
public property in charge of that Department, 
ncld, that the person rescuing such cattle 
could not be convicted under s. 24 of the Act. 
•2414.318 = 1 Weir 716. 

S. 24 — See No. 5, supra. 

(68)— Ss, 25 and 26— Sec Mischief, Rat. 
Un. Cr. C. 60. 


26— Proof of neglect of owner.- 
conviction under s. 26 of tl 
Cattle Trespass Act, unless it is proved or ca 
be inferred from the circumstances of the ca 
^at the owner has been guilty of ne^ler 
fiat. Un. Cr. C. 867 = Cr. Rgfse of 189 ? ^ 

(70) S. 26 — See No. 68, supra> 

keeper— Falsifying accounts.— WhoTo a poum 
hee^r having levied a charge of Rs 6 e a, 

iXffi ^ entered only tl 

latter figure in the account, but, before tl 

money was paid into the Treasury, altered tl 

figure in the account intp .Rs. 5/ held that r 

oficnoe was committed under s 27of tKo pat* 

Tresposs Act. but that the 

*r an offence under ss. 409 and 61 1 of t> 
Peua^^Code. Rat. Un. Cr. 0. 632icr. Rg“ 
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(72) — S. 21 — Pound-keeper. — A person, who 
was not himself a pound-keeper, but had been 
merely entertained, by a Police Patel, who was 
ex officio the pound-keeper, was uot a pound- 

i keeper within the meaning of s. 27 of Act I of 
1871, andcould not. therefore, be convictedunder 
that section. 9B.H.C..4.G. 164. 

(73) - S. 27— See COMPENS.\TION, 1 P.R. 

1872 Cr. 

Act IV of 1871 (Coroners). 

[REP. IN PART, ACT IX OF 1871 ; ACT X OP 

1873 ; ACT XII OF 1873 ; .\CT XVI OF 1874 ; 
ACT XII OP 1891. Rep. in part and AMEND- 
ED— Act X OF 1881 ; Act V OF 1889.] 

(1) — CoroTieFs Act IV of 1871 — Inquiry by 
Coroner — Jurisdiction of Presidency Magis- 
trate. — The jurisdiction of a Presidency Magis- 
i tratc is not ousted by an inquiry having been 
: conducted by the Coroner under Act IV of 1871. 
Rat. Un. Cr. C. 540 = Cr. Rg. 14 of 1891. 

24. 25. 26 and 29 — Coroner's iii- 
quisition — Commitment to High Court Sessions 
— Jurisdiction of Presidency Magistrate to try 
or enquire a case committed by Coroner — Effect 
of discharge or acquittal by Magistrate— Crim, 
Pro.Cod€{l898).ss. 213, 214. 477, 478 and498.— 
An inquisition drawn up by a Coroner, though 
it may have the effect of a valid commitment, 
upon which the High Court, in the exercise of 
its Original Criminal Jurisdiction, may act, 
has not that effect, until it has been accepted 
by the High Court, and the Officers of the 
Crown have drawn up a charge in accordance 
with it. Therefore, the mere drawing upofan 
i.nquisition by the Coroner does not of itself 
oust the jurisdiction of a Presidency Magistrate 
to enquire into or try the case of an accused 
person. Any order of acquittal or discharge 
made by him will be operative, subject to the 
discretion of the High Court, when the time 
comes for it to consider whether it should take 
action upon the Coroner's Inquisition as an 
effective commitment. If, in any case, the 
accused person objects to the Magistrate proceed- 
ing with the case on the ground of his being 
already committed to the High Court, in the 
exercise of its Original Criminal Jurisdiction 
by virtue of the inquisition drawn up by the 
Coroner, an inquisition which has the chance 
of being accepted as a valid commitment, and 
which, if so accepted, might subject him to a 
second trial, notwithstanding that the Magis- 
trate might try and acquit him. the difficulty 
raised would be one that could be solved only 
by a proper application to the High Court, 
which, having regard to the circumstances of 
the individual case, will make such order as it 
thinks fit, as to whether the commitment by 
the Coroner is to be acted upon, or whether it 
is proper for the Magistrate to proceed with the 
case. 31C. 1 = 7C.W.H. 889. (16 B. 159, fi.) 

(3) Prison^s' Act (III of 1900), ss. 2 

and ll — Commitment to jail after inquisition— 
Bail,power to grant. — After a Coroner hasdrawn 
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I.— Imperial Acts — continued. 

Act lY of 1871 (Covoneri)— concluded. 

up an inquisition and committed a person to 
jail refusing bail, the only Court which has 
power to grant bail is the High Court. 31 C. 
1=7 C.W.N. 889. 

(4) 5. 25 — b}/ Coroner— Jwds- 

diciion of l*residency Magistrate to hold preli- 
minary enquiry.— K Presidency ,5® 

not ousted of his jurisdiction to hold a preli- 
minary enquiry into a charge of murder be- 
cause the Coroner has held an enquiry into the 
cause of death and has 

to the High Court under Act IV of 18.1, s. 25. 
16B. 159. [ii., 31 C. 1 = 7 C.W.N, 8.S9.] 

(51— S. 25— No. 2. snpra. 

(6) — S. 26— See No. 2. supra. 

(7) _S. 29— See No. 2. sM^jrn. 

Act Y of 1871 (Prisoners). 

[REP., (EXCEPT S. 15), ACT III OF 1900.] 

See ACT III OF 1900. 

See Local Government. Rat. Un. Cr. C. 
827. 

ActYlll of 1871 (Registration). 

[REP., ACT III OF 1877.] 

See ACT XX OF 1866, ACT HI OF 1377. 
l\\-~S. 80— Nature of imprisonment to he 
specified in conviction. — Held that, 

Tl^ t 2. cl. 18. the Sessions should 

have specified in bis warrant whether the 
imprisonment awarded to a person 

under s. 80. Act VIII of 1 

or rigorous, but that, as he had 
at the proper time, simple imprisonment should 
now be^et forth in the sentence and warrant 
18W.R. Cr.3. [«.. 11 C.W.N. 740; F., 5 

C.L.J. 445.] 

(2)— S. 80— Scr act III OF 1877. s. 82. 23 
W.R. Cr. 55. 

Act IX of 1871 (Limitation). 

• [REP., act XV OF 1877.] 

See ACT XV OF 1877. 

„ APPEAL 
„ LIMITATION. 

(1) -Soh. II, Art. 48— A r tfR^QS 
ART. 47, 7 N.W.P. 35, 1 M. 309, 6 C.L.R. 93. 

(2) — Art. 152— Sc^ APPEAL— PRACTICE 

AND PROCEDURE, 1 M. 304. 

. Act X of 1871 (Excise). 

[REP., ACT XXII OF 1881.J 

See ACT XXII OF 1881. 

„ ACT XIT OF 1896. 

(1)-Ss. 12, 57 and 62 —Illuni sale 
— Licenae.— Wherea license for 
uouB and fermented liquors by retail expired 


I.— Imperial Acts — continued. 

Act X of 1871 (Excise)— cojifinwctL 

on a certain date, and the accused did not 
attempt to renew it, till after he had been con- 
victed before the Magistrate forsellingspirituous 
liquors, held, that the case was distinguishable 
from 1 A. 630, and that ho was properly con- 
victed as he violated s. 12 of the Act. 1 A. 635. 

(1 A. 630, D). 

(2) — Ss. 19 and 63— Sec ACT XI OF 1870. 3 
A. 404. 

(3) _5s. 32, 57, 62— Illicit sale of liquor.— 
Where the lapsing of a first license for the sale 
of spirituous and fermented liquors, was not 
noticed by the authorities, and was only brought 
to their knowledge bv the accused going to the- 
Collector’s Office ten days after, and they 
simply renewed the license, and accepted the 
whole fee, for the new period, held, that the- 
accused was not guilty, as he had given no- 
notice of his intention not to renew the license, 
nor had the Collector recalled it. 1 A. 630.. 
[E.. 1 A. 638 : D., 1 A. 635.] 

(4) — Ss. 32, 57, 62— Illicit sale of liquor— 

License. — Where a license for the sale of spirit- 
uous and fermented liquors by retail expired 
and the license-holder gwe no notice of his. 
intention not to renew the license, nor had the 
license been recalled by the Collector, but, liquor 
being sold without the renewal of the license for 
a week, the license holder’s servants were prose- 
cuted, held, that they could not bo convicted 
under the provi.sions of s. 22, but only under 
s. 57. for not paying the monthly license fee in 
advance. 1 A. 638. (1 A. 630, F.) 

( 5 ) _ 55 . 45 , 40, 63— Illegal search— Liabilitir 
for pi-osecution. — The Excise Act contains no 
provision, which would relieve any person from 
liability to prosecution under the Act, because 

: the offence had been discovered by an illegal 
: search. 37 P.R. 1880 Cr. 

I (6)— S. 57— Sec Nos. 1 and 4, stqn-a, 

( 7 ) — Ss.57, 62 — Breach of the conditions of 
I the license by servant of licensed vendor. — The 
I servant of a licensed vendor is not liable to be 
j convicted under s. 67. for the offence of selling 
* liquor contrary to the conditions of the license. 

But he may be liable to be convicted under 
s. 62. 4 P.R. 1882 Cr.. F.B. (19 P.R. 1878, R.) 

(8) — S. 62— See Nos. 1, 3, 4 and 7, supra. 

(9) — S. 63 — License to sell opium — Trans- 
ferability. — The license granted tc a licensed 
retail vendor of drugs is not transferable, but 

i such vendor may employ agents and servants 
; in his own business, and, if a transfer be made 
in good faith, the offence of the transferee, in 
being in possession of unauthorized quantities 
of opium and drugs, is not one calling for 
severe punishment. 12 P-R. 1878 Cr. 

(10) — S. 63 — Licensed vendw- Importing 
opium from foreign territory.— A licensed vendor 

j cannot be convicted under ss. 63 and 65, Act X 
! of 1871, lor importing opium or charas with- 
• out a pass from foreign lerritorj'. 12 P.R. 
1878 Cr. 
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-/• — Imperial Acts — continued. 

Act X of 1871 (Excise) — concluded. 

(11) — S. G3 — See No^^. 2 and 5, snpra. 

— S. 6'5 — hiiprisoiDHcnt in deJaiiU of pay- 
incnt 0 / )ine > — When a fine is imposed under ' 
s. G5.the Court is competent to award imprison- 
ment in default under s. 5 of Act 1 of 18G8. 6 , 

P.R. 1872 Cr. ! 

(13) — S. do — Scope of tUc section . — The words ; 

“like offence” in s. Goof Act X of 1871, include 
an otlence committed prior to the passin*,' of 
the .\ct and are not applicable (»nlv to a previous ' 
offence against the Act. 6 P.R. i872 Or. i 

I 

(14) S. 06 'VrnveUer '' — Where a sepoy, 
-who had come to his home on leave, had in his 
possession opium for his own use, but not for 
the use of others, held, that the sepoy was not 
a traveller within the meaning of s. 60 (6) 23 
P.R. 1873 Cr. 

70 — Piinjab-fjroivn opium | 
— Rexvard to informer . — Certain sections of Act ! 
X of 1871 are modified by Act XXVI of 1872, 
regarding Punjab-grown opium, but ss. 78 and 

1^''! -'^re not repealed by Act 
XXv I of 1872. Therefore, an award to an in- 
former of a portion of the fines imposed, on a 
conviction for unlawful possession of Punjab- 

illegal. 6 P.R. 

1877 Cp. 


!• Imperial Acts — continued. 

Act XXV of 1871 (Railway Act Amendment) 
— concluded 


was the owner of the cow. Held, that the 
conviction was wrong, as the state of the fences 
was in this case matter requiiing specific proof. 
1 Weir 874-8 M.H.C. App, 1. 

(2) S. ‘JO Gist of the offeucc. — The prisoDC** 
was convicted under s. 20 of Act XXV of 1871 
of endangering the safety of persons in a certain 
goods train by negligence. Although he was 
shown to have neglected liisdutv, there was no 
evidence whatever of the safety' of any person 
m any train having been endangered by his 
neglect of duty; held, that he could not be 
convicted under s. 29 of Act XXV of 1871, as it 
was plainly apparent that, by reason of the 
precautions t.-iken by other persons any possible 
danger which might have resulted from his 
neglect was avoided 5 N.W.P. 240. (D., 11 
C.W.N. 173 = 5 Cr. L.J. IG. 59 P.L.R, 1907 = 
13 P.R. 1906 Cr = 5 Cr. L.J. 91.] 


Act XXYII of 1871 (Criminal Tribes). 

[REP. IN PART. ACT XVI OP 1874; ACT 
Xii OF 1876. Amended, .\nd extended 
TO Pengal. Act vh of 187G. amended, 

AND EXTENSIO.V TO OTHER PROVINCES 
AUTHORISED. ACT II OF 1897. J 


(IG)— N. 70— Breach of opium rule— In- 
/ 0 M/£cr .9 claim for half the fi>tes. token xuU 
aUotcable.—On a conviction of the accused, who 
cultivated poppy under cultivator’s licenses, 
under Rule No. 14 of Rules framed under s, 49 
■cf Act IV of 1872. for not entering in their 
licenses the actual turn-out of opium, the 
Magistrate directed the payment of the proceeds 
of tbe s;ilo of confiscated opium to the inform- 
er, but refused to order the payment of half the 
fines imposed on the accused. Held, that, as 
the conviction was not a conviction for unlaw- 
ful possession of opium within the meaning of 

s. 7J, Act <^1^971. the Magistrate’s order 
was legal. 23 P.R. 1879 Cr. 

(I"?) S. 79 See No. 15, supra, 

SceBENG.\L ACTXXIof l.S5C,22W R 31 Cr 

Cir. 3 cf 

Act XXY of 1871 (Railway Act Amendment). 
[Rep., Act iv op 1879] . 

The defendant was convicted of being the owner 

with "hich strayed on a railway provided 
%Yith fences. On the date nf 

rules had been published undeJ s. rof’the 

^ilway Act Amendment Act (XXV of 1871) 

determining what kind of fences shoulH hi 


1 ^;— o.Aou^ liuie t Hull-calls of register- 
ed persons— Poiver of calling roll-calls— Delega- 
tion— Superintendent of Police— Further delega- 
tion. Under Rule 13 framed under s. 13 (7) of 
the Criminal Tribes Act, 1871, the only persons 
who can order a roll-call are the District Magis- 
trate, and, if specially autb'»risod by the District 
M.agistrate, the District Superintendent of 
lolicc; and the latter, when so authorised, 
cannot delegate his powers to his subordinates, 
as, for instance, by giving general authority to 
bub-Inspectors to order roll-calls. Such an 
order would he ultra vires. 23 P.R. 1908 Cr. = 
9 Cr. L.J. 94. 

(2)-“-6’. 19 (J), ns amended by Act II of 1897 
—Absence from village without leave— Sentence 
—lievision.—A member of a declared crimini^ 
tribe was convicted under s. 19 (1) of the Act 
and seutonced only to whipping for being absent 
from his village without leave and thereby 
^mmitting a breach of the rule.s. The District 
Mafpstrate reported the case to the Chief Court 
on the ground that the sentence was illegal, 
b^au^ under s. 10 (1) of the Act as amended 
y c II of 1897. a sentence of impnsonnieDt 
must «o™ part of tho substantive sen- 
tence and the accused having two previous 
convictions against him deserved no considera- 
te The Chief Court declined to interfere on 
the ground that, though unders. 5. asamended. 
ot the Act, imprisonment should have been 
awarded, the convicting Magistrate might have 

imprisonment only 
^ sentence of whipping being 

51ft P^T ®"Sancement was desirable. 

166 P.L.R. 1905 = 3 Cr. L.J. 77. 
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/. — Imperial Ac^s— continuod. 

Act XXYII of 1871 (Criminal Tribes)— c?rf. 

(3) — Rule 7 framed under cl. 4, s. IS of Act 1 
as amended by notification No. 249 0 / the Punjab 
Oovernment , dated I2lh August. 1907 — Liabiiitu 
of registered persons, absent ivithont permission ^ 
from their village, to punishment. Rule i of 
the Rules framed by the Local Government, : 
under s. IS, cl. (4) of the Criminal Tribes Act. | 
1871, as amended by the Punjab Government ; 
Notification No. 219, dated 12th August. 1907, | 
is perfectly valid and infra vires. Therefore, a i 
registered person who should, without permis- 
sion, leave or be absent from the village m 
which he resides, is li.able to conviction. 20 P. 

R. 1908 Cr. = 9 Cr. L.J. 1. 

Act 1 of 1872 (Evidence). 

[Rep. IX PAUT, 44 & 45 VICT.. C. 53, S. 127. 
ACT X OF 1397. AMENDED. ACT XVIII OF 
1872 ; ACT III OF 1887 ; ACT 111 OF 18'JI. SS. 

1- 8 ; ACT V OF 1898 ; ACT XlII OF 1893 ; 
ACT V OF 18990 
See Evidence act (I of 1872). 

Act VI of 1872 (Oaths.) 

{REP., ACT X OF 1373.) 

See ACT X OF 1873. 

— S. .j~-Evidencc^Oith—Municip.tl Com- 
7nissioft€r— Illegality.— above section, 

the omission to lake any oath, or any other 
irregularity in the form iu which it is admin- 
istered) does not invalidate the proceedings. 
The High Court dechned to interfere, under , 
8. 296, Act X of 1872, with the order of a , 
Municipal Commissioner, who was the editor 
of a newspaper, who had, prior to the disposal 
of the case, made very strong remarks on the 
case in the newspaper of which he svas editor, 
holding that there was nothing illegal m his j 
order, though he would have exercised a wise , 
discretion if ho had refused to sit ^ ^ 

Commissioners in the case. 21 W-R- t»r. dl. i 

IF., 25 W.R. Cr. 6.] 

Act IX of 1872 (ladian Contract). 

[REP- IN PART, ACT I OF 1877 ; ^ ' 

PART AND AMENDED, ACT 
AMENDED, ACT IV OF 1836; ACT XII OF 189 1 J . 

See Contract. 

(1) — Crim. Pro. Code {289Si, s. Urj-Part- 
nership property -Claim ofecclusiuc 2 >ossesswn 
by a partner as matuujer. — Where there are 
several partners, the claim of one of them to 
exclusive possession of the partnership property, 
as manager, is a question outside 

of 8. 146, Crim. Pro. Code. 32 C. 249 -8 C.W.N. 
888. [R., 10 O.W.N. 1033]. 

(2) — S. 23— Pari of consideration being the 
wWtdraival of prosecution effect of. Where 
a plaintifi, who claimed with two of the defen- 
dants to be entitled to the office of the archa,ka 
of a temple, sued for a declaration of his title 
and for a declaration that an agreement pre- 
viously entered into by them with the other do- 
fondhnts was void as being the rcsult.of coercion 


/. — Imperial Acts — continued. 

Act IX of 1872 (Indian Contract) — continued. 

and as part of its consideration was the stifling 
of a prosecution for criminal trespass aud theft 
pending against them, the agreemonc was held 
to be void, notwithstaudiug tliat such stifling 
formed only a part of its consideration. 13 M. 
.189* {Lound v. Grimwade. 39 Ch. D. 605, 7^). 

(8) — S. 23— Consideration for agreement used 
for suppressing prosecution for criminal breach 
of trust — Validity of agreement— Penal Code, 
s. 224, e.tcep. — A person suing for possession 
of property would not be disentitled to a decree, 
simply because the sale to him was made to 
raise money for suppressing a criminal prosecu- 
tion, if there is no evidence to show the plain- 
tiff’s knowledge of such unlawful purpose or of 
any money having been paid iu pursuance 
thereof. Under the exception to s. 214, Penal 
Code, it is uot every compromise of a criminal 
prosecution out of Court w’hich is a breach of 
the positive law. 8 C. 24. 

(1) — S. 23 — Validity of Kobaia executed Jo) 
forbearance from criminal proceedings. — X con- 
tract whereoy the defendant agreed to execute 
a Kobaia of certain lands iu favour of the 
pliintiffin consideration of the Utter’s not 
taking criminal proceedings against the former 
in regard to a compoundaule offence is neither 
to bo doomed as forbidden by lasv nor as against 
public policy and might be enforced. 3 G. 
W.N. 5. 

(5) — S. 23 — Burden of proof where contract 
is based on condonation of criminal complaint. 
— Where, iji a suit to enforce the performance 
of a contract, the defendant pleads that it was 
based on the cDiidonation of a criminal com- 
plaint against the plaintiff which miglit have 
been of a nature not coadonable by law and 
that the contract was, therefore, void, the 
burden of proof is on him to sSiow tho nature 
of Che offence complained of. 11 W.R. 313. 

(6) — S. 23— Validity of transfer of property 
to complainant, by accused after conviction, as 
compensation. — Certain parties convicted of a 
criminal offence, in order to avoid apprehon.sion, 
entered into a compromise with the complain- 

; ant, who agree! to accept a sum of money as 
costs and as compensation for the disgrace he 
had suffered. They accordingly sold him some 
i property in lien of cash. Held that tuc sale 
I was not made under illeg.ii pressure. Tiiough 
■ the offence w.rs one in which a compromise 
! could not bo legally admitted, yet, as the 
I Magistrate did admit it, aud tho parties acted 
I iu good faith, tho position of the latter was 
! held not to have been affected. S W.R. 412. 

j (7) — S. 23 — Legality of contract to pay money 
; for suppressing prosecution for causing death 
accidentally. — Where, to suppress a criminal 
prosecution for having accidentally caused the 
death of bis wife, the plaintiff voluntarily paid 
money to the defendant, knowing the defen- 
dant to be the nearest relative of the deceased 
who could take a part in the prosecution, tho 
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I. — Imperial Acts —continued. 

Act IX of 1872 (Indian Contract) — continued. 

contract was held to be void as against moral- 
ity and public policy, and the plaintiff was 
held not entitled to sue for the monev so paid. 

17 W.R. 84. 

(8) — S. 23 — Suit to recox'er considerution for 
compoundvuj charge of wrongful restraint . — 
Where A was criminally prosecuted by B for 
wrongful restraint, and he came to terms with 
B to pay him for the withdrawal of the com- 
plaint, or to deposit money or property with C 
to be paid over to B on the disposal of the case 
according to B’s petition of withdniwal ; and the 
Magistrate, instead of allowing the withdrawal 
of the charge, punished A criminally, held that 
A could sue for the recovery of the mouev or 
property, as the charge was not one which it 
would have been illegal for A to withdraw with 
the consent of the Magistrate, the offence 
charged consisting of an act for w’hich B might 
have sued for damages in the Civil Court. 7 
W.R. 33. 

(9) — S. 23 — Validity of agreement to stifle 
prosecution. — An agreement, the object of 
which is to stiflo a prosecution, e.g., to com- 
pound an offence which cannot by law be com- 
pounded, is against public policy and cannot 
be recognised in any way by a Court of law. 
6 Bom. L R. 73. 

(10) — S. 23 — Whether guarantee given for not 

taking criminal proce^ings enforceable. — A 
guarantee which a surety gave to the creditors 
of D, for the payment of the debts due to them 
by D, on consideration that they were to abs- 
tain from taking criminal proceedings against 
D for criminal breach of trust for 15 days and 
by implication to abstain from taking such 
proceedings altogether if the said debts were 
paid within that time, was held not to be en- 
forceable by the creditors. A man, to whom 
a civil debt is duo. may take securities for that 
debt from his debtor, even though the debt 
arises out of a criminal offence and ho threatens 
to prosecute for that offence provided he does 
not, in consideration of such securities, agree 
not to prosecute. He must not. however, by 
stifling a prosecution obtain a guarantee from 
third parties. 11 B. 566. [B., 28 A. 718=3 

A.L.J. 608 = A.W.N. 1906, 212j. 

(11) — S. 23—Agree>nexit not to prosecute for 
giving false evidence — It is essential to the 
well-being of society that persons who commit 
offences which are of a public nature, and 
which are punishable as crimes, should be 
brought to justice. Therefore, a Court cannot 
take cognizance of a bargain to abstain from 
the prosecution of a person for such an offence 
as ^at of wilfully giving false evidence. 3 N. 
W.P. 166 = Agra, P.B. Ed. 1874, 252. 

(111)”"®. 23— Contract to pay money for for- 
bearing from criminal prosecution. — A contract 
to pay money in consideration of foregoing a 
criming prosecution is opposed to public poliov 
and wUl not be enforced ; the consideration to 


/, — Imperial Acts — continued. 

Act IX of 1872 (Indian Contract) — continued, 

support the promise in such a contract being a 
vicious consideration. 2 H.H.C. 187. {Keir v. 
Leeman, 6Q.B. 308, on appeal 9Q.B. 371.) 

(13) — S. 23 — Contract compounding assault. 
— A contract compounding an assault is not 
illegal, and may be sued upon. The fact of 
two of the defendants being Mahomedans does 
not affect the principle of the decision. 5 W, 
R.S.C C. Ref. 16. 

(14) — 5. 23 — Compounding prosecution for 
fraxidulent abstraction of documents. — Theplain- 
tiff, a resident of Pondicherry, held a bond from 
one of the defendants (the 2nd) for a certain 
sum of money. This bond the plaintiff charged 
the said defendant before the French legal au- 
thorities with having fraudulently abstracted 
from his house in Pondicherry and he obtained 
the arrest and the extradition from British terri- 
tory of the 2nd dofendaut, as also of his brother 
the 1st defendant. The latter on his way to 
Pondicherry met the plaintiff, and a settlement 
of accounts took place. The 5th, 6th, 7th and 
the 8th defendants made themselves liable by 
executing the bond sued on for the sum found 
due to the plaintiff, and took indemnity bonds 
to themselves from the 1st defendant, the con- 
sideration being the agreement of the plaintiff to 
discontinue further proceedings on the criminal 
charge. The Court at Pondicherry sanctioned 
the agreement as a compromise by Civil redress, 
and suspended further proceedings in accord- 
ance with the law in force in the settlement. 
Held, that the contract was enforceable, the 
facts of the case not showing the compromise 
to be in its nature prejudicial as being in con- 
travention of public policy under the Govern- 
ment of British India, or injurious to the good 
order and interest of society, in regard to the 
administration of public justice. The English 
Common Law rnlt, that contracts for the 
compounding or suppression of criminal charges 
of offences of a public nature are illegal and 
void, has no application to a contract for com- 
pounding the prosecution of criminal proceed- 
ings for an offence against the Municipal Law 
of a foreign country. The rule of International 
law that the law of the place of a contract 
governs its validity is subject to the qualification 
that every state may refuse to enforce a 
contract when it is for the fraudulent evasion of 
its laws, or injurious to its public institutions 
or interests. 4 H.H.C. 14. 

fl5)— S. 23 — See WITHDRAWAL OF CASE, 
Old S. C. 43, Oudh. 

(16) — Ss. 23and24 — Illegal contract — Contract 
to indemnify surety for his bail bond — Criminal 
Procedure Code {Act V of 1898), s. 513— Whole 
consideration— Part of one single consideration 
cannot 5e separated to validate on agreement.-^ 
Pending a criminal charge against L, his plead* 
er stood bail for him ; and as an indemnity for 
the bail took from him a sale deed and a rent 
note r^arding his house, in the name of the 
plaintiff. The consideration for the stale deed 
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/. — Imperial Acts — continued. 

Act IX of 1872 (Indian Contract)— coiic/j/di-d. 

was a suin of Rs. 8,000, of which Es. 5,000 
wore the indemnity for the bail-bond, and the 
remaining Rs. 3,000 represented the advances 
to be made thereafter by the plaintiff. The 
plaintiff sued on the rent note to recover from 
L the sum of Rs. 2.000 fis rent. Held that the 
contract for indemnifying this pleader for his 
bail-bond was illegal i and this illegality ren- 
dered the sale-deed void in law ; that the rent 
note was tjvinted with the same illegality which 
affected the sale-deed and could not stand on 
anv separate footing ; that the agreement was 
an indivisible agreement ; part of a single con- 
sideration for one object was unlawful and. 
therefore, the whole agreement was void '^der 
s. 24 of the Indian Contract Act. 1872 
farther, that the deposit allowed under s. old. 
Grim. Pro. Code, is allowed in substitution on v 
of the bond which the principal himself would 
otherwise execute, not in substitution of an> 
bond which his surety executes. 10 Bora. Ij K. 


583. 

(17)_S. 24— See No. IG, supra. 

76, loS^Govenitnentcurrenc;/ notes 
whether “ goods.''— Tho change of a Government 
cutrency note for money is not a contract tor 
sale and the transaction being the exchange ot 
money in one form for money in aimther ^ not 
governed by the Contract Act. 3 C. 37 • 

L.R. 339. [Disf., 25 B. = 

392 ; R., 115 P.L.R. 1904 = 18 P.R. ^905.] 

(19) _S. 108-See RESTORATION OF l>UO- 
PERTY, 2 P.R. 1908 Cr.— 6 P.\\.R* 1903 
140 P.L.R. 1908 = 7 Cr.L.J. 279 

(20) -S. 108-See STOLEN' PROPERTY, 

L.B.R. (1872—1892), 84. 


(21) — S. 108— See No. 18, supra. 

(22) — S. 178, proviso 2— See RESTORATION 
OF PROPERTY, 4 L.B.R. 13 = 6 Cr.L.J. 12t>. 

(23) — S. 178— See JURISDICTION OF CIVIL 
AND Criminal COURTS, 4 L.B.R. 25-b or. 
L.J. 135. 


See ACT XXVII OF 1870, 22 M. 212. 


Act X of 1872 (Crim. Pro. Code). 


[REP., Act X OF 1882.] 

See Criminal Procedure code. 

Act XI of 1872 (Foreign Jurisdiction and 
Extradition). 

[REP., ACT XXX OF 1879.] 

See ACT XXI OF 1879. 

(1) — Ss. 3, cl. (^1 find 9 -Native State.— 
Amenability of Native Indian Subjects to 
British Courts for offences committed beyona 

India. 29 P.R. 1878 Cr. 

(2) Ss. 3, 9 — See JURISDICTION OF CRIMI- 
NAL COURTS, 2 A. 218, F.B. 

(8)— a»wi XXI of 1879, s. 9— Offence by BHtish 
subject in Native StaU— Extradition— Nahve 
subject.— Q. 9, Act XI of 1872, runs thus All 

14 


f . — Imperial continued. 

Act XI of 1872 (Foreign Jurisdiction and 
Extradition) . — concluded. 

British subjects, European and Native, in 
British India, may be dealt with, in respect of 
offences committed in any Native State, as if 
such offences had been committed in any place 
within British India in which such subject may 
be or mav bo fouud.” In re-enacting the pro- 
vision in’s. 9 of Act XXI of 1879, the Legis- 
lature omitted “may be” and retained only 
“maybe found.” Held that, looking to the 
purposes of these Acts and to the fact that the 
wj/i-ds “ may be,” “ may be found.” really mean 
one and the same thing, the alteration in the 
recent Act was merely to avoid redundancy, 
and the expression “ found” used in it must be 
taken to mean, not wliere a person is discovered, 
but where be is actually present. Where a 
person charged with the offence of theft in a 
dwelling house in Rajputana, being found in 
Sirdhi territory, another Native State, was 
brought from that place to Ahmedaoad, and 
was charged before the Courts there, held that 
those Courts had jurisdiction to try him. 
Where it was proved that a place in British 
territory was the homo of the accused’s parents, 
and that he himself was born and educated 
there, and that he only went 1^ years previously 
to a Native State for purposes of trade, living, 
during that time, sometimes in British territory 
and sometimes in the Native State, held that 
there was a legal presumption in favour of the 
accused being a Native Indian subject of Her 
i Majesty, and. therefore, amenable to the 
jurisdiction of the British'Courts. 6 B. 622. 
[F.. 13 B. 147.] 

(4) — S. 0—See JURISDICTION OF CRIMINAL 
COURTS, 1 M. 171. 

(5) ~S. 9— See MAGISTRATE. JURISDICTION 
OF, Rat. Un. Cr. C. 97. 

(g) — Nos. 1 and 2. sujyra. 

11 — Receiving property stolen in 
Indore State. — An accused person who 
received in British territory property stolen 
in the commission of a dacoity in the Indore 
State cannot be surrendered under the warrant 
of the Political Agent at Indore. 14 P.R. 
1873 Cr. 

Act XV of 1872 (Christian Marriage). 

[REP. IN PART, ACT XVI OF 1874. ReP. 
IS PART AND AMENDED, ACT XII OF 1891. 
AMENDED, ACT VI OF 1886, S. 30; ACT II OF 
1891; ACT I OF 1903.) 

I (1) — Ss. 3 and 68 — Un/iuthorised marriage 

I of a Christian child. --The wr>rds “ person who 
profc&ses the Christian religion,” as used in 
Act XV of 1872, mean not only adults who 
profess that religion, but also their children, 
who are in law presumed to follow their father’s 
religion. Where an unauthorised person solem- 
nis^ the marriage of a child of the age of 
three years bom to a Christian who was 
baptized, held, that the person was guilty of an 
offence under 8. 68 of the Act. 18M. 230 = 1 Weir 
813. 
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/. — Imperial Acts — continued. 

Act XV of 1872 (Christian Marriage). — ctd. 

(2)— Ss. 5. 10, 12,13,38, 68, 70 and 73— 
Solefunisntion of man-ia{je bi/ an EphcopaUy 
ordained person iriihont publishina notice of 
such nian-iage . — Where a Syrian Priest, who 
had received an Episcopal ordination, solem- 
nised a marriage according to the Roman 
ritual, being so authorised by the Patriarch of 
Anticch, under whose jurisdiction ho was, 
without the notice of the banns of marriage as 
required by Parts of the Act, and where there 
was nothing to show that a marriage solem- 
nised with the Roman ritual under the sanc- 
tion of the Bishop of a Syrian Church was not 
solemnised according to the rules, rites or 
ceremonies and customs of the Syrian Church, 
held, that the priest wa« not liable to be con- 
victed for an offence under s. 73 of the Act. 19 
U. 273 = 1 Weir 8U. 

(3) — Ss. 5, 68 — Celebration of Christian 
marriage by unauthorised person — Presence of 
Zlarriage Pegistrar . — Where the Lay Trustee of 
a Church, not coming within one of the four 
classes of persons mentioned in clauses 1, 2, 
3 and 5 of s. 5 of the Act, solemnised a marriage 
between Christians, according to the rights of 
the Church of Euglaiid in the presence of the 
Marriage Registrar, who was present, not in 
his official capacity as Marriage Registrar, but 
as a relative of the bride, during the absence of 
the incumbent of the Church and of the Native 
Pastor, who had previously published the banns 
of marriage, held, that the Lay Trustee was 
properly convicted under s. 68 of Act XV of 
1872. 14 H. 342^1 M.L.J. 453 = 1 Weir 802. 
F.B. 

(4) — S. 10 — See No. 2, supra. 

(5) — S. 12 — See No. 2, supra. 

(6) — S. 13 — See No. 2, supra. 

(7) — Ss. 18, 66-—“ Ignorantia jtiris non excti- 
sat," applicability of, to a false declaration 
under s. 16.— Inasmuch as the declaration 
required by s. 18 is one as to the best of the 
deponent’s belief and as s. 66 only makes penal 
the “intentionally making a false oath,” the 
doctrine ** igyiorantia juris non cxcu.sat" is not 
applicable to a declaration, alleged to be false, 
but only made to the best of the deponent’s 
belief. 16 A. 212. 

(0) — S. 38 — See No. 2, supra. 

(9) — Ss. 66 to 76 — Scope of the sections. — Ss. 
66 to 76 apply to all persons, who are not autho- 
rised to do so, solemnising a marriage between 
Christians, and do not apply simply to marriages 
that are to take place before a Marriage Regis- 
trar. 14 H. 342 = 1 H.L.J. 458 = 1 Weir 802 
F.B. 

(9-a) — S. 66— See No. 7, supra. 

(10) — S. 67 — See No- 9, supra. 

(11) — S.68 — Requisites for convicting a person 
under the section.— The only facts necessary to 

support a conviction under s. 68 are these : 

first, it must be proved that the accused was 


i /. — Imperial Acts — continued. 

Act XY of 1872]Christian Marriage!— cW. 

I not authorised under the Act to solemnise a 
mnrriagc in the ab.senceof a Marriage Registrar, 
and secondly, that he knowingly solemnised 
; the marriage in the absence of such Registrar 
between persons, one or both of whom wa.s or 
were a Christian or Christians- The word 
“knowingly” only applies tc the fact that the 
person so solemnising the marriage is aware that 
he is solemnising it and that the person orper- 
I sons he is professing to marry is or are a Chris- 
tian or Christians. 14 M. 342 = 1 M.L.J. 458 
= 1 Weir 802, F.B. 

(12) — S. 68 — Unauthorised persons solemnis- 

ing marriage when one of the parties is a Chris- 
tian. — S. 68, as amended by s. 6. .Act TI of 1891. 
makes punishable the solemnisation of a mar- 
riage betweeu persons of whom one is a Ch ristian , 
unless the person solemnising such a marriage 
has been authorised for that purpose under s. 5. 
Where a Hindu celebrated the ceremony of 
marriage according to the Hindu form between 
a Native Christian and a Hindugirl. held, that 
the person performing the ceremony was liable 
to be convicted of an offence under s. 68 inas- 
much as he was not authorised under s, 5. 17 

M. 391 = 1 Weir 813. (6 M.H.C.App. 20, B.) 

(13) — S. 68 — Meaning of the term “ solem- 
nise." — The term “solemnise ” in s. 68 of Act 
XV of 1872 means “conduct, celebrate or 
perform ” and should not be limited as applying 
to only such marriage ceremonies as are 
performed by some person possessing, or claim- 
ing authority to perform them by virtue of eccle- 
siastical authority. Therefore, an unauthorised 
person, not being the persons K ing married, 
who actually takes part in performing the 
marriage, that is, in doing any aot that is 
supposed to be material to constitute the 
marriage, is guilty under s. 68 as u party either 
solemnising a marriage or professing to do .so. 
20 H. 12 = 1 Weir 820. 

(14) — S. 68 — See Nos. 1, 2, 3 and 9, supra. 

(15) — S. 69 — See No. 9, supra. 

(1C) — S. 70 — See Nos. 2 and 9, s«^ra. 

(17)— Ss. 71 and 72— See No. 9, supra. 

^18) — S. 73 — Scope of the sectioji — Notice of 
marriage whether to be given by an Episcopally 
ordained person. — S. 73 is a highly penal section, 
and must be construed strictly and in favour 
of the liberty of the subject. The section does 
not require that a person, who has received 
Episcopal ordination, and who is not one of the 
classy specially excepted by th.at section, should 
publish a notice of any marriage which he 
intends to solemnise. 19 M. 273 = 1 Weir 814. 

(19) — S. 73 — See Nos. 2 and 9, supra. 

(20) — Ss. 74 to 76 — See No. 9, supra. 

(21) — Parf 3 — Applicability to Episcopally 
ordained persons. — Part 3 of the Act only applies 
to Ministers of religion licensed under the Act, 
and not to Episcopally ordained persons. 19 

M. 278=1 Weir 814. 
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VaUU Court, 

I, — Imperial Acts 


jontinued 


AotXIX of 1872 (Penal Cols Amenclmeat). 

[Declared in force— in the Santhal 
Parqanas. Reg. ill of iS72. s. 3. as i 
AMENDED BY REG. Ill OF 1S99. S. 3 ; IN THE 
Arakan Hill District, Reg. IX of 1874, 

S. 3.] 

—Penal Code, s. 230 Coin ” It is 

not necessary, to satisfy the ordinary detinifciou 
of money, that coins should be a legal tender 
receivable at a value in rupees fixed by the 

law. Gold Mohurs having no absolutely fixed 

value, but having a current value, which is not 
ascertained merely by weighing them as lumps of 
gold, but attaching to them as com, are 
“ coins ” for the time being used as money. 5 
N.W.P. 187. [D., 29 A.141=4A.L.J. 43-A. 

W.N. 1906, 308 = 4 Cr.L.J. 453.] 

Act YIII of 1873 (Northern India Canal and 
Drainage). 

[Rep. in part, act XII of i873 ; act 

XVI op 1874; REP. IN P.\RT (IN 

XVI OF 1887. AMENDED ACT XII OF IBJl . 

Act XVI OF 1899 ; (IN Punjab), Reg. IV of 

1898.] 

(D— S. 45~~Resistance to a Naib Nazir— 
Distraint for canal dues under Act^Or^i jor 
.distraint not fonnalbj 

s. 186.-S. 47 of Act VIII of 1873 refers to 
the recovery of canal dues by the C . , 

from the lambardars who have been required 
under that Act to collect and pay such due^^ 
But, under s. 45, the Collector 
dues from such persons as have actually used 

•canal water, although a 

appointed. Hence, where a ^aib Na^ir who 
was a public servant proceeded to d*stram ccr 

tain crops for an amount duo on 
<ianal rates, under an order from an ^ss^tanb 
■Collector, aod the persons against whom 
distraint was issued oflered resistance to the 
Naib Nazir in the discharge of his nuties 
that they wore guilty of the 
I.P.C.. although the order of 

Collector might not have 4 V J 

up. 27 A. 499 = A.W.N. 1905, 74 = 2 A.L.J. 

219 = 2 Cr.L.J. 163- 

(2) — Ss. 70 and 74— Definition of "OamiV'— 

Damage tc trees growing on canal banks. « . 

that damage to trees growing on a canal ba 

is damage to a c.anal within the 

•cl. (1). ?caa with 8. 74 of Act VIU of 1873. 

A.W.N. 1907, 18=4 A.L J. 204 = 5 Cr.L.J. 196. 

(3) — S. 74— See Ko. 2, .supra. 

See GRIM. PRO. CODE (1898), s. 33, 1 A. 461, 
F.B. 

Act X of 1873 (Oaths). 

[REP. IN PART, ACT XII OF 1873 ; ACT 
■OP 1876 ; ACT VI OF 1900, 9. 48.j 

See ACT VI OF 1872. „ r « o 

(1) — S. 4 — See FALSE EVIDENCE, 2 Li.li K. 

372. 

(2) — S. 4— See PERJURY, 29 M- 89 = 3 Or. 

X.J. 870. 


Act X of 1873 (Oaths) - continued. 

(3) _Ss. 4, 5, 6, 7. 13. 14. 15— Omission to 
take oath or affirmation . — The evidonce of a boy 
aged 10, to whom no oath or affirmation was 
advisedly administered, w'as hold to be admis- 
sible. The provisions of the Oaths Act and of 
s. 103, Evidence Act, were discussed in this 
case. 31 P.R. 1889 Cr. (10 A. 207. Diss.) 

( 4 ) — Ss. 4, 5 and 14 —Crim. Pro. Code {1882), 
s. 104— Person making a sfafe»ien( under s. 164, 
ivhether can be bound by oil oath Evidence 
Act, s. 3 - — The direction in s- 164, Crim. Pro. 
Code, that the statement shall be recorded in 
one of the manners proscribed for recording 
evidence is merely a direction as to procedure. 
The statement itself is one which the law 
permits to be made before the Court by a 
witness, and is, therefore, evidence within the 
definition of s. 3 of the Indian Evidence Act. 
The person making it is a witness within the 
meaning of s. 5 of the Oaths Act, and therefore 
one to whom an oath or affirmation might be 
administered. A charge under s. 193, Penal 
Code, can, therefore, be framed as regards a 
statement under s. 164, made on oath before a 
Magistrate, in a stage of inquiry which he was 
authorised to conduct under theCodo of Criminal 

Procedure. 16 M. 421 = 1 

Bom.L.R. 589 = 4 Cr.L J. 183. 29 M. 89 = 3 Cr. 

L J. 370.] 


(5)— S. 164. Crim. Pro.Code (1882)— Evidence 
Act s. 80. — confession recorded under s. 164, 
Crim Pro. Code, purporting to have been taken 
on oath in violation of the express provisions of 
the Act is not a confession recorded in accord- 
ance with law and, therefore, the record is not 
admissible under s. 80. Evidence Act. to prove 
that confession. 10 C.P.L.R. Cr. 16. 

{Q)^Oath not to be admbiistered to person, 
ivhose statements are recorded under s. 164. 

A Magistrate has no power to administer an 
oath or affirmation to any person whose state- 
ments he records under s. 164* Crim, Pro* Code* 
His function is to prepare a record in the manner 
and subject to the conditions prescribed in 
s. 164. 2 P.R. 1893 Cr. 

( 7 ) — S. 4 — Crim. Pro. Code, s. 122 — In- 

quiry as to the fitness of surety— Recording 
evidence on oath.—X Magistrate holding an 
enquiry as to the fitness of a surety has power 
to record evidence on oath in the exercise of the 
Dowor and duty conferred and imposed by 
^ 122. 26 A. 371. [F., 2 Sind L.R. 11 Cr.] 

(8) -S. 5— Penal Code, ss. 191 a^rd 193— 
Kxaminat 'wn of a person for obtaining i«/onu- 
aiion for the purpose of taking jyroccedinys— 
Contradictory statements made by su 'h person 
as a witness at the trial — Crtw. Pro. Code il898), 
8. 190 (c).— Although a Magistrate might 
examine a person for the sake of obtaining in- 
formation upon which a case might he started 
against some person not before the Court, he can- 
not examine him on oath as such person is not a 
witness. There is no authority, that, being so 
examined, such person isbbund, by any express 
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/. — Imperial i4cfs— continued. 

Act X of 1873 (Oaths) — contimied. 

provision of law. to state the truth. Conse- 
quently any charge for giving false evidence 
founded on such statement is bad and it, 
therefore, follows that a conviction based on the 
statement, as being contrary to another state- 
ment made at the regular trial without any 
proof or finding that the second statement was 
false cannot be maintained. 27 C. 455 = 4 
C.W.N. 249. CDiss., 8 Bom. L.R. 539.] 

(9) — S. 5 — Ernviin'ition of child without 
affirmation — Evidence .Icf. s. 118. — Whether a 
child understands the nature of an oath or not, 
be should, when examined as a witness, bo 
examined on oath or affirmation. S.C. 242, 
Oudh. (16 M. 105. i?.) 

(10) — S. 5 — See Nos. 3 and 4. supra. 

(11) — Ss. 5, 6, 7 and 13 — Evidence Act, s. 118 
— Evidence of children taken without affirma- 
tion — Admis^ibilitj/. — Where a Sessions Judge, 
after being fully satisfied himself of the 
intellectual capacitj' of a child to give evidence, 
intentionally omitted to administer an affirma- 
tion. as it appeared to him that the child was 
of too tender years to render any attempt to 
bind his conscience expedient or practically 
operating but enjoined the child to tell the 
truth and admitted his evidence, held, (Per. 
Collins. O.J.) that the action of the Sessions 
Judge in not administering an oath or 
affirmation was irregularand that the irregula- 
rity was not cured by s. 13 of the Oaths Act 

^and that the evidence of the child was, therefore, 
"Tnadmissible. 

Held, per Parker, J. {contra), that such 
intentional omission to administer an oath or 
to affirm the child, when the child was otherwise 
competent to give evidence, was cured by 
ft. 13 of the Oaths Act and the evidence was 
admissible. 16 M. 105 = 1 Weir 823. [i?., 11 C. 
P.L.R. 16 Cr., 10 O.C. 337.] 

(12) — iS’s. -5. 6, 13 — Evidence Act, s. 118 — 
Com])etency to give evielence- Persons of tender 
years — Omission to take evidence on oath or 
a^nnation. — Whilst the limit of age as to the 
competency ot witnesses has been removed, the 
general principle that they should be competent' 
to give “rational answers” to questions has 
been affirmed, ns shown by s. 113 of the 
Evidence Act. The necessity of aaths or solemn 
affirmations has been maintained and impera- 
tively required, as shown by s. 6 of the Oaths 
Act. The omissions or irregularities in the 
administration of oaths or solemn affirmations 
are to be overlooked in certain cases con- 
templated by s. 13 of the Oaths Act. The 
evidence of a child of eight or nine years of 
age, who has not attained such maturity of 
mind as would enable him to realize the 
solemnity or obligation of an oath ocaffirmatiou, 
is inadmissible, if it has been deliberately and 
advisedly taken without any oath or affirmation , 

• and s. 18 of the Oaths Act does not apply to it! 
An inability, from tender years, to comprehend 
either the spiritual or lef^ obligations of an 


/. — Imperial Acts — continued. 

Act X of 1873 (Oaths) — continued. 

oath or solemn affirmation is intellectual 
incompetency, and makes the child incompetent 
to bo examined as a witness at all. 10 A. 207. 
(14 B. L.R. 294. Dm.) [D.. 11 A. 183 = 9 A.W.N. 
65. 20 P.R. 1902 Cr., 16 M. 105 = 1 Weir 826, 
11 C. P.L.R. 16. 2 L.B.R. 322. 10 O.C. 337 ; 
Diss., 31 P.R 1899 Cr., 16 B. 369; R., 11 A. 
183 = A.W.N. 1889.65.] 

(13) — Ss- 5, 6 andl3 — Kvideiicc Act,s. 118 — 

Competency to be a witness^ of old mc^i and young 
children. — There is no direction or intimation 
in s. 118 to a Court, which has to deal with 
the question whether a person should or should 
not ^ examined, that it is to enter upon 
enquiriesas to his religious belief or to open such 
a field of speculation as is involved in the query 
“ What will be the consequence here or here- 
after, if you will not tell the truth?” But a 
Court is to ascertain, in the best way it can, 
whether, from the amount of intellectual 
capacity and understanding of a young or old 
person, that the person is able to give a rational 
and intelligent account of what he has seen, 
heard, or done on a particular occasion ; and if 
the Court is satisfied that a child of twelve years 
or an old man or woman of a verv advanced age 
can satisfy those requirements, the comnetency 
of the witness is established. ^0 A. 207, R ) 
{Appr., 16 B. 359 ; R., 16 M. 105 = 1 Weir 826.] 
Having regard to the language of the Oaths 
Act, neither a Judge nor a Magistrate has any 
option, when once ho has elected to take the 
statements of a person as evidence, but to 
administer either an oath or an affirmation to 
such a person as the case may require. 11 A, 
183. (R., 16 B. 359. 16 M. 100= I Weir 823, 

11 C. P.L.R. 16. 10 O.C. 337 = 7 Cr.L.J. 89.J 

(14) — Ss. 5. 6 and 13 — See EVIDENCE ACT, 
s. 11«, 10 O.C. 33? =7 Cr. L.J. 89. 

(15) — Ss. 5 and 13— See DeFAMaTION. 30 
M. 222 = 6 Cr. L.J, 130. 

(16) — S. 6 — Penal Code, ss. 191. 193 — Offence 
of giving false evidence. — The offence of giving 
false evidence may be committed, although the 
person giving evidence has been neither sworn 
nor affirmed. 19 C. 355. 

(17) — S. 6 — See Nos. 3, 11, 12, 13 and 14, 
supra. 

(18) — Ss. Band 7 — E-vemption from taking 
oath — Muhammadan required to repeal kalma 
— Refusal — Penal Code, s. 173. — Witnesses, 
interpreters and jurors, who arc Hindus or 
Mahoinedans, are exempt from taking oath. 
As repeating of the Kalma, by a Muhammadan 
witness, is not in accordance with the form 
prescribed by the Chief Court under s. 7 of the 
Act, his refus.al to do so cannot be punished 
unders. 173. 1.P.C. 20 P.R. 1902 Cr. =47 PX. 
R. 1902. (10 A. 207, R.) 

(19) — S. 7 — See Nos. 3, 11, supra. 

(20) — -Ss. 8 to 11 — Applicability to criminal 
proceedings . — The term “ party to any judicial 
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/. — Imperial Acts — continued. 


Aot X of 1873 {OAths)— continued. Act X of 1873 (Oaths)— con/inz/ed. 


proceeding ” in s. 8 of the Oaths Act docs not i 
include the complainant in a criminal proceed- 
ing nor the accused, ss. 8 — 11 of the Oaths 
Act do not apply to criminal proceedings. A i 
prisoner on his trial can consent to nothing. ' 
Where the pleaders for the prosecution and the i 
defence in a case of assault agreed that, if the j 
principal witness would give his evidence on an \ 
oath specially binding on him — to wit, on the | 
•Oita — they would, under ss. Stoll, Oaths 
Act, accept the evidence as conclusive proof of 
the matter stated, held, that the Magistrate ^ 
was not bound to decide the case on such evi- 1 
lienee. 13 B, 389. I ii., 33 C. 386 = lOC.W.N. I 
-501, 3 L.B.R. 208 = 4 Cr. L.J. 471, 12C.W.N. 
340=6 Cr. L.J. 434.] ‘ 

(21) — Ss. 9, 10 and II— The provisions of 
ss. 9 to 11 of the Oaths Act are inapplicable to 
•criminal proceedings. They are appropriate to 
proceedings in which the matters litigated are 
civil rights which the parties are at liberty to 
forego and of w’hich the Courts are competent 
to enforce a renunciation. 1 Weir 822- 

(21-a) — S. 9See No. 20, supra. 

(22) — S. 10— Nos. 20 and 21, supta. 

(23) — S. 11— See Nos. 20 and 21. supra. 

(24) — S. 13— Oaths Act, X of 18 T 3 — Child 

acnttiess — /Procedure. — In the case of a child- 
witness, the Judge is bound first to ascertain 
by questioning the child whether it is by tender 
years prevented from understanding the ques- 
tions put or from giving rational answers to 
those questions. Then, if the Judge elects to 
take the statements of the child as evidence, 
he should proceed to administer the affirma- 
tion ; but if he deliberately refrains from so 
•doing, on the ground that the child cannot 
understand the nature of a solemn affirmation, 
under s. 13 of the Oaths Act, the deposition of 
the child will be admissible. The ignorance 
of a child on such a matter as the nature of a 
■solemn affirmation is not necessarily equivalent 
to an inability to understand ordinary 9“^' 
tions and give rational answers. 5 Bom. L.K. 
951. (16 B. 359, J?’.) 

(25) —£/vide7iceffiven on simple a^rmation.— 
Held, by the majority < Jackson, J., dxssentxng), 
that the evidence of a witness who was examin- 
ed on simple affirmation under the direcUon 
•of the Judge is admissible as evidence, l 
word “ omission ” in s. 13 of the Oath.s Act (X 
of 1873) includes any omission, and is not 
limited to accidental or negligent omissions. 
23W.R Cr. 12 = 14 B.ti.R.. F.B.. 294. 

(26) — InfenfiouaZ omission to adiiiinisUr oath 

•or affia^tndtionto'a^ bfilission re- 

ierred to in s* 18 of Act X of 1873 is not hmit- 
ed to accidental or negligent omissnms ^ 
■administer' an oath, but also to- del^rate 
•omissions. But having regard .to th6 language 
bf thh 0ath8*'Act’, neifeher a Judge’ iior'-a Magi^ 
trate has any option when once he has mected 
to take the statement of a person as evidence, 


but to administer either the oath or the solemn 
affirmation to such persons as the ca.se may 
require. 

Where in a charge of murder, the Judge 
allowed one of the witnesses, a girl of about 
ten years of age to be examined without any 
oath or affirmation being administered to her, 
as it was found that she did not understand 
the nature of either, hehi that the girl’s evi- 
dence was admissible under s. 13, Oaths Act, 
if she was not by tender years prevented from 
understanding the questions put to her and 
from giving rational answers to those questions. 
16 B. 359. IF:, 16 M. 105=1 Weir 826, 5 
Bom. L.R. 551, 10 O.C- 337 ; R., 11 C P L.R. 
16 Cr; 2L.B.R. 322=1 Cr. L.J. 1131. J (23 
W.R. Cr. 1. i*’; 4 M.H.C. 185, 3 B.H.C. 56 
Cr.. 10 A. 207, 11 A. 183, li.) 

(27) — The Court in this case declined to act 
on the evidence of a child. 9 years old, who had 
been examined without oath, although she was 
a competent witness under s. 118 of the 
Evidence Act, I of 1872, inclining to the 
opinion that s. 13 of the Oaths Act, by which 
the evidence of a witness may be received in 
evidence, although no oath was administered, 
did not render the deposition of a child of nine 
years, whose deposition had been taken advised- 
ly, and not by omission, without oath or 
solemn affirmation, admissible as evidence. 

22 W.R. Cr. 1 = 14 B.L.R. 295 (note). {.R., 16 
M. 105, 10 A. 207.] 

(28/ — Where a Sessions Judge omitted 
deliberately to administer an oath to a prosecu- 
tion witness on the ground that the witness 
was of too tender years to render any attempt 
to bind her conscience expedient, held, that, 
she ought not to have been examined as iv 
witness until she had made the necessary 
affirmation. But the irregularity was saved by 
s. 13 of Act X of 1873, as the section would 
include any omission. 1 Weir 827 (Foot- 
note). [R.. 1 Weir 823 = 16 M. 105.] 

(29) — The evidence of a child of immature 
age — who the Sessions Judge considered under- 
stood the questions which were put to her, and 
who was, therefore, a competent witness under 
s. 113 of the Evidence Act, — taken by the 
Sessions Judge on a simple affirmation, because 
she was not aware of the responsibility of an 
oath, was held to be admissible as evidence 
under s. 13 of the Oaths Act, X of 1873. 22 
W.R. Cr. 14 = 14 B.L.R. 54. [R., 16 M. 105, 

16 B. 359.] 

1.80) — When, a Judge or Magistrate has 
Mected to take the statements of a person a4 
evidence, he has no option but to administer 
either the oath or affirmation to such a person 
as the case may require. The proper course in 
such cases is to record the questions and answer 
put to the witness to ascertain whether he is 
competent to testify, under s. 118, and, if the 
Court comes to ^the conclusion that he is 
competent, an oath- or affirmation should be 
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Act X of 1873 (Oaths)— i 

1 

adminisitered. A child is generally competent, i 
if it is old enough to understand that it ought 
to speak the truth. 2 L.B R. 322. (10 A. 207. 

cited ; l-l B.L.R. 294, 16 B. 359, Diss ) 

(31) — All witnesses whether they are men 

or only boys aged 6 or 7, if they are competent t 
witnesses under s. 118 of the Evidence Act. i.e., \ 
if they are able to understand what goes on in 
Court, must be affirmed under s. 5 of the above 
Act The word “omission” in the above section 
includes any omission and is not limited to 
accidental or negligent omission. 11 C.P.L.R. | 
Cr. 16. (16 B. 369. U B.L.R. 294, Appr. -, 10 

A. 207, Contra: 16 JI. 105, li.) 

(32) — Omission to siccar jury. — As to whether 
if the jury in a Sessions trial arc not sworn, 
the omission is one which could be covered by 
s. 13 of the Oaths Act, X of 1873, see 20 W.R. 
Cr. 19. 

(33) — See FALSE EVIDENCE. 19 C. 355. 

(34) — Sanction to prosecute. 9 C. 
L.J. 690 = 13 C.W.N. 942 = 10 Cr. L.J. 150 = 
.36 C. 808 = 2 lud. Cas. 697. 

(35) — S. 13— AVe Nos. 3, 11, 12. 13, 14. 15. 
$U2)ra. 

(36) — S. 14 — Crim. Pro. Code, s. 282 — Order 
for trial of n witness for yiving false evidence in a 
Sessions trial — Dc novo trial of the Sessions case 
ouing to the incoinpetency of one of the Jurors, 
effect of — Penal Code, s. lUd — During the trial 
of a dacoity case, a person was examined as a 
witness, and the Sessions Judge, considering 
his evidence to be false, committed him for 
trial before his own Court under s. 193, Penal 
Code. Subsequently the dacoity case was tried 
denovo owing to the incapacity of a juror who 
was found tc be deaf and partly blind. Held, 
that there was nothing in the retrial of the 
dacoity case to absolve the witness from the 
obligation under which he lay to speak the truth 
when examined as a witness in the first trial, 
although such trial became null and void owing 
to the incapacity of a juror. 19 M. 375 = 2 

Weir 680 = 6 H.L.J. 199. [F., 6 C.W.N. 717.] 

(37) — See EVIDENCE ACT, s. 132. 12 B. 440. 

(38) — Sec Nos. 3, 4, supra. 

(39) — S. 15 — See Nc. 8, supra. 

Act lY of 1874 (Foreign Recruiting), 

[REP. IN PART, ACT Xlt OF 1876.] 

See Bombay act, XI OP 1846. s. 3, 25 B. 
667. 

Act XI of 1874 (Criminal 
Act X of 1872). 

(Rep., Act x of 1882.] 

(1)— S. e^Withdrawal of case by District 
Magxstrate — Crim. Pro. Code (Act Xofl872'\ 

of 1874, s. 6.— Under 
s. 47 of the Cnm. Pro. Code (1872) as amended 
by Act XI of 1874, a District Magistrate may 
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/. — Imperial Acts — continued- 

Act XI of 1874 (Criminal Procedure Amend- 
ing Act X of 1872) — concluded. 

withdraw a case falling under s. 491 of the 
same Code (= s. 107 of the Code of 1898). 8 C, 
851. [F., 31 C. 350j. 

(2) - -S. 23— See APPEAL. 11 B.H.C.A.C.J. 
117. 

(3) — S. 26— Power of Appellate Court rejecting 
appeal to efihance sentence. — When the Appel- 
late Court rejects an appeal, under s. 278, Crim. 
Pro. Code, 1872, it has, by s. 26. Act XI of 1874, 
no power cf enhancing the sentence. 24 W.R. 
Cr. 29. [/?., 10 C L.R. 57, 23 B. 221.] 

(4) * — S. 28 — Power of High Court to order re- 

trial under Crim. Pro. Code (1872), s. 280. — The 
High Court has full power, as a Court of Revi- 
sion, to order a retrial when necessary; it can, 
as a Court of Appeal, also exercise the like power 
unde.r Act XI of 1874, s. 28, in enses tried 
with assessors. 24 W R. Cr. 24. (5 W.R. 

F.B. 80, F.) 

(5) — Power of Sessions Judge. — An Appellate 
Court has the power to order a case to be 
retried, if it thinks fit to do so. A Sessions 
Judge is competent to order the re-trial of a 
case, which is before him on appeal. 2 C.L.R. 
611. 

Act XIV of 1874 (Scheduled Districts). 

[Rep. in part, Act XIX of 1879 : act 
XIV of 1881, S. 14 : ACT XXV OF 1881 ; .\CT 
VIII OF 1883 ; ACT VII OF 1885 ; ACT XX 
OF 1890, S. 8 ID; ACT VI OF 1902 ; REG- I 
OF 1900. REP. IN PART AND AMENDED, ACT 
XII OF 1891. AMENDED, ACT II OF 1893.] 

(1) — Jurisdiction of High Court to transfer 
cases from Agent to Governor in Agency Tracts 
of Ganjam and Vizagapatam— Scheduled Dis- 
tricts Act (XlVof 1874) — Pro. Code (1882) 
— Letters Patent, s. 28— Madras Act XXJV of 
1839, s. 3. — On the coming into force of Crim- 
Pro. Code of 1861, the state of affairs in the 
Agency Tracts of Ganjam and Vizagapatam, 
which are scheduled districts, was that a special 
jurisdiction and a special procedure were 
created by Madras Act. XXIV of 1839. But 
after the passing of the Crim. Pro. Code, the 
Government of Madras, by notifications dated 
29th January and 17th February, 1862, issued 
uuders. 445, CrimPro. Code, 186i, extended the 
Code to the Agency Tracts. By an order dated 
6th January, 1863, the Government of Madras 
I withdrew the rules, theretofore regulating the 
I administration of criminal justice in the 
Agencies, constituted the Agent a Sessions 
Judge under the Code and sutetituted, for the 
rules then in force, all the rules and condiuons 
under which Sessions Judges exercise the 
powers conferred on them by the Code. Where 
the High Court set aside the conviction of an 
accused person by the Agent to the Governor 
in Vizagapatam on the charge of culpable 
homicide not amounting to murder, 
directed the re-trial of the accused before the 
Sessions Court of Vizagapatam, held, that the 
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Act XIY of 1874 (Scheduled Districts)— i 

High Court had jurisdiction to make such an | 
order both under the Crim. Pro. Code and the 1 
Letters Patent, s. 28. 14 M 121 = 2 Weir 7. 

(2)— See Ben. ACTXXXVIIOF 1S55, S. 4 (1). 

12 C. 536. 

(3) — See Appeal, i5 b. 505. 

(4) — Ss. 1 to 7 and 11— Laws Local Extent 
Act [XV of 1871}, ss.Sand 4 —Applicabiliiy of 
Eenalami Crim. Procedure Coiies to the Lacco’ ] 
dire Islaiuis. — The Penal Code and the Crim. j 
Pro. Code, not having been, by any uotitica- j 
tion under s. 3 of the Scheduled Districts Act. 
expressly declared to be inapplicable to the 
Laccadive Islands are in force in such Islands. 
Any act done in these Islands contrary to the 
provisions of the Penal Code can, therefore, 
under the provisions of s. 2 of that Code and 
of s. 5 of the Crim. Pro. Code, be inquired into i 
and tried only in accordance with the provisions | 
of the latter Code. 13 M. 353 =- 2 Weir 1. [D., j 
2 Weir 7 = 14 M. 121.] 

(5) — S. 2 — iSceNo. 4, supra. 

[Q)S. Act comes into force in Scheduled 
Districts onhi on notification by the Government. 
—The Scheduled Districts Act comes into force j 
in each of the scheduled districts only on the , 
issue of the notification under 3 of the Act ; 
and under s. 4, it is only on the issue of such a 
notification that the enactments notified shall 
be deemed to be or not to be in force, and the no- 
tification thereof is binding on all Courts of 
The effect of the notification issued by the 
Madn\s Government under s. 3, dated 1^^^ 
February, 1881), is to place all the Madras 
scheduled districts in a position to be operated 
on by further notifications under s. 3 of the 
Act, declaring that such and such Acts are m 
force or are notin force in such districts. To 
those places regaoiuig - which no such further 
notification or notifications are issued, laws 
applicable to British India generally, and not 
specially excluded from operation by the mere 
fact of a district being a sciieduled district, arc 
applicable. 13 M. 853 = 2 Weir 1. (D., 2 Weir 

7=14 M. 121.] 

(7)— S5.3, 5,6—Cri7n.Pro.Code,s. 5!i6— Power 
of High Court to transfer cases — Aden Act 11 oj 
1864.— Per Jardine, J.— After the High Court 
had annulled the proceedings in the Court of the 
Resident at Aden as being without jurisdiction, 
the case could not bo treated as pending in his 
Court, as there was no Court of Session in " 
ence to which the Magistrate could send the 
case, and the case remained in the Magistrate s 
Court. Whether the case be pending in the Court 
of the Resident or of a Sessions Judge or of a 
Magistrate, the High Court had the power to 
transfer the case, if the circumstances of the 
case would justify such transfer. 

Per Birdwood, J. The Government of 
Bombay in exercise of the powers conferred by 
*s. 8 and 6 of Act XIV of*l834. and with the 


/, — Imperial Acts — continued. 

Act XIV of 1874 (Scheduled Districts)— c/d. 

previous sanction of the Government of India, 
declared that Act to be in force in the island of 
Perim, and extended to the island the whole of 
Act II of 1864 with the exceptions of ss. 2, 17 
and 23. At the same time, the Resident at 
Aden should “ exorcise the siiiue jurisdiction and 
powers in respect of the trial of persons by the 
Court of Sessions for the island of Perim as are 
vested in him at Aden by the said Act.” Held 
that thi.s extension of Act II of 1864 to I’erim 
must be practically inoperative. The act con- 
tains no provision for its extension and it makes 
only provi.-ion for litigation in certain Courts 
constituted for a certain local area. It follows 
that the Code of Criminal Procedure is still in 
force at Perim unaffected by Act 11 of 1804, 
just as it was before the notification. Held also 
that, by appointing the Resident at Aden to be 
•‘Sessions Judge for Perim, iho Government 
made an appointment under clause (o) of s. 6 
of Act XIV of 1874 (Scheduled Districts). That 
portion of the notification which regulates, 
presumably under clause (c) of the section, the 
exercise by the Resident of his power with re- 
ference to Act 11 of 1864, is ineffectual. The 
appointment made under clause (a) of the sec- 
tion must be held to be effectual with reference 
only to the provisions of the Code. So, after 
the annulling of the proceeding in the Court 
of the Resident (see previous case), and after 
the establishment of the Court of the Resident 
as the Court of Session for Perim, by the 
Government Notification of 1885, the commit- 
ment to that Court originally made by the 
Magistrate of Perim may be held to have been 
accepted. The High Court may legally trans- 
fer the case, as the case is now properly before 
a Criminal Court suborflinate, under the Crim. 
Pro. Code, to the authority of the High Court, 
to any other Criminal Court of equal or superior 
jurisdiction, or to itself. [R., Rat Un. Cr. C. 
825, 96 P.L.R. 1901.] The transfer of a case 
can only bo directed from a Court having 
jurisdiction to receive and try it. 10 B. 274. 

(8) — S. 4 — See No. 4, supra. 

(9) — S. 5 — See Nos. 4 and 7, supra. 

(10) — S. 6 — See Nos. 4 and 7, supra. 

(11) — S. 7 — See No. 4, supra. 

(12) — S. 6 — Assam Frontier Tracts Regula- 
tion, 1880, s. 2 —Withdrawal of the oiyeration of 
Criminal Procedure Code Power- of High 
Court. — The effect of the rules laid down under 
s. 6 of Act XIV of 1874, and under the 
notification of 6th May, 1884, issued by the 
Chief Commissioner of Assam under s. 2 of 
Assam Frontier Tracts Regulation directing 
that the Criminal Procedure Code should cease 
to be in force in the North Cachar Hills from 
the date of the notification, is to supersede in 
that place all previously existing criminal revi- 
sional authority by that of the Chief Commis- 
sioner. 26 G.874 = 3C.W.M. 564. 

(18) — S. 11 — See No. 4, supra. 
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Act XV of 1874 (Laws Local Extent). 

[Rep. in part, Act YIII of 1875; Act 
XII OF 1876 : ACT XVIII OF 1877 ; ACT VI 
OF 1878 ; ACT XI OF 1878 ; ACT XIX OF 
1879 ; ACT xrv OF 1881. S. 14 ; ACT XXVI OF 
1581; ACT X OF 1882; ACT VIII OF 1883; 
ACT VII OF 1885; ACT VIII OF 1887; ACT 
IX OF 1887 ; ACT Vll OF 1889 ; ACT XIII OF 
1889 ; ACT VIII OF 1890; ACT XX OF 1890. 
S. 8 (1); ACT IV OF 1894; Act IX OF 1894; 
Act XI OF 1901, s. 3 ; ACT 1 OF 1903. HEP. 
IN PART AND AMENDED. ACT XIV OF 1681, 
S. 16 ; ACT XII OF 1891.] 

(1) — Ss. 3 and 4 — Applicability of Penal and 
Crim. Pro. Codes to the Laccadive Islands. — 
See ACT XIV OF 1874, ss. 1 to 7 and 11. 13 M. 
353 = 2 Weir 1. 

(2) — S. 4 — See No. 1, supra. 

Act XYI of 1874 (Repealing Act). 

[REP., ACT XII OF 1876.] 

(1) — Jurisdiction of Magistrate — Effect of the 
repeal of Madras Acilll of 1S05 {Offences against 
special and local lau'Si bij Act XVI of 1874. — 
Although Act III of 1865 is repealed by Act 
XVI of 1874, a Slagistrate has jurisdiction over 
offences created by special and local laws given 
to him by Madras Act III of 1865. 1 M. 223. 


^2 ) — Jurisdiction of Magistrates — Madrat 
Act, III of 186.5 —Act XVI of 1874 -Crim. Pro. 
Code {1872), s. 8. —The jurisdiction conferred 
on Magistrates by the Madras Act III of 1865 
is controlled by the provisions of s. 8 of. the 
General Act of the Government of India, viz., 
the Criminal Procedure Code of 1882. That 
Act while it declared that offences punishable 
under any law other than the Penal Code 
containing no distinct .-provision as to. the 
Court or officer before which or before whom 
they are to be tried may be inquired into and 
tried by the Criminal Court appointed by such 
Act. also provided that Magistrate of third class 
should be incompetent to try offences punish- 
able with imprisonment extending to one year, 
and a second*class Magistrate incompetent tc 
try offences punishable with imprisonment 
extending to three years. Act XVI of 1874 
repealing Act III of 1865 has left unaffected 
the jurisdiction of Magistrates under that Act 
so far as it remained in existence at the time ol 
the passing of the Act- second and third-class 
Magistrates whose jurisdiction was already 
restricted by Act X of 1872 cannot have their 
jurisdiction extended by reason of Act XVI ol 
1874 as it was before the passing of Act X ol 
1872. 2 H. 161 = 1 Weir 887. 

„,(?) — S. 1— Sec ^lAD. Act III of 1865. 1 
Weir 886, P.B. 

Act IX of 1875 (Indian Majority). 

[Amended, Act yin of. 1890 , s. 62.1 

(^) Ss. 2 and 3 — See Compoundabde 
OFFENCE, 17 P.R. 1891 Cr. 


!• — imperial Acts — continued. 

I 

Act IX of 1875 (Indian Majority) — cld. 

\ (2)— Ss. 3 and 4— See ACT VI OF 1864, s. 5, 

L.B.R. (1872—1892). 355. 

(3) — S- 3 — See No. 1, supra. 

(4) — S. 4 — See No. 2, supra. 

Act X of 1875 (Advocate General’s Powers). 

, [Rkf-- Act V OF 1398] . 

j Sec Crim. Pro. Code (1898), Ch. XXIII. 
j .ss. 266—336. 

(1) — S. 14. — Applications under s. 14 of the 
j Act should be disposed of by the High Court in 
I its ordinary' original criminal juri.sdiction. 9 

C. 397. 

(2) -Ss. 32 to 37— See JURY, 1 B. 232. 

(3) — Ss. 33 to 37 — See No. 2, supra. 

(4) — S. 76— See COMMISSION, 6 B. 285. 

(6) — S. 101— See LETTERS PATENT, s. 25, 
2 B. 61. 

(6) — Ss. 11-5, 147 — Power of High Court to 
issue certiorari . — Older for delivery of property. 
— The term “ case ” mentioned in a. 147 of .Act 

I X of 1375 refers to some question in the 
nature of a criminal proceeding, .and could not 
refer to a matter of junsi-civil character, of 
which a reference under s. 115 to the Police 
Magistrate partakes. But the jurisdiction of 
the High Court to issue writs of certiorari can 
only be taken away by express enactment, and 
the High Court has still jurisdiction to issue 
the writ in cases to which s. 147 does not 
apply. [R., 19 C. 52] . The word “ property ” 

^ in s. 115 of Act X otl875 includes not only 
property that has been seiised by the police or 
has been feund on the person of the .prisoner, 
but also property produced before the Police 
j Magistrate by a witness. Proceedings before a 
Magistrate under s. 115 of Act Xof 1875 were 
not intended to take the form of a regular 
trial, wherein the rights of the parties were to 
be finally determined, but rather of a preli- 
minary proceeding wherein the Magistrate, 

I upon the statements of the respective cases of 
I the rival claimants, should make an order for 
j delivery of property to the one. who h© 
i considered bad made out a /ncie case. If 

: the correctness of the Magistrate’s decision be 
I impugned, that may be done in a civil suit. It 
was not, therefore, incumbent upon the Magis- 
trate to hear the applicant’s witnesses, nor was 
it competent to the High Court, to review the 
decision of the Magistrate, even when the 
Court was of opinion that the Magistrate bod 
come to a wrong conclusion as to the disposal 
of the property upon the statements b^orc 
. him of . the- .cases of the. respective claimants. 
12 B.H.C.R. 217. 

(7) — S. 147 — See No. 6, supra. 

(8) — High CmirVs power to order refund of 
on quashing a cctitncfion. — Held that the 

' Court had- no xM>wer*...nDder s. 147 cf the Act, 
to order the repayment of a fine on quashing a 
conviction. 1 G. 354. 
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Act X of 1875 (Advocate General's Powers) I 

— concluded, j 

(9 ) — Transfer of case without notice to Croton 
— Practice — Penal Code, ss. 29:i and 294 . — 
Where an application is made for the transfer 
of a case under s. 147, Act XV of 1875, 
in which the prisoner has been convicted and 
is undergoing imprisonment, the Court has the i 
discretion to order, if a sufficient prima facie j 
cause be shown, that the case be removed, j 
without notice to the Crown. ; 

Seinble ; — Achargo in respoctof ofiorices under 
ss. 292 and 294, Penal Code, must be specific in 
regard to the representations and words alleged 
to have been exhibited and uttered aud to have j 
been obscene. It is desirable, also, that the | 
Magistrate should state, in his judgment, the j 
representations and words he adjudges to bo j 
obscene. In the absence of any such specific j 
decision, the High Court, when the case has been ' 

transferred under s. 147, Act X of 1875, may 
either try the case de novo, or dismiss it on the 
ground that the Magistrate has come to no , 
finding on which the conviction can be sus- j 
tained. 1 G. 356. i 

{10)’-High Court -Power to issue Mandamus | 
—~To transfer case- — The High Court had no | 
power, under Act X of 1875, to issue a manda- 
mus to a Presidency Magistrate to commit 
to the High Court for trial, an accused person 
acquitted by such Magistrate, when the ilagis- 
trate did not decline jurisdiction but, having 
exercised jurisdiction, committed au error of 
law : nor could the High Court, under s. 147 
of the above Act, order a transfer of a of 
the above description to itself. 2 C. 278 [n., 9 
C,3i)7.] 

{l\) -‘Commitment, application to quash.-- 
The words*' or other proceeding,” in s. 147 
of Act X of .1875, do not include a commitment ; 
and no application to have a commitiricnt 
quashed can be entertained under the section. 

9 C. 897. (2 0. 278, B.) 

{12)— Transfer of case to High Court Costs. 
-^Inaoase transferred to the High Court under 
s. 147, the Court has no power to give costs. 
The case may be transferred after final determi- 
nation by the Magistrate. Notes of the 
proceedings before them should be taken in all 
c4ses by the Judicial Officers of all Crimmal 
Oourtseubjeeb to the Act. 18 B.L.R Ap- !*• 

(18) — See Transfer of criminai^ Cases, 

■ C. 290. 

AotXU of 1873 (Indian Ports). 

X OF ;188,9J 

; —'5. 22— Master, ^wn-liabilityof, for servant's 
enminoVacts . — Where the servants o£ a conti^* 
tor ooinmitted an offence under s. 22 of the 
Indian Ports Act, by throwing ballast from a 
snip into a river within the limits of the 
held that the contractor seas not liable, in the 
absence of proof of abetment, for his servants 
acts. 90. 849»12 O.L.R. 508. ' 

16 
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Act Y of 1876 (Reformatory Schools). 

[RKi>., ACT VIII OF 1397.] 

See .ACT VIII OF 1897. 


,, Juvenile Offender. 

(ll — Accused directed to be placed in Refor- 
matory Schools — Validity of order— Penal Code, 
s. 379 . — After convicting the accused of theft 
under s. 879, Penal Code, a Magistrate 
ordered him to be placed in a Reformatory 
School for five years, but the Chief Court, in 
revision, set aside the order as not authorised 
by law, for Act V of 1876 was not in force in 
the Punjab, under s. 1 of the Act. 6 P.R. 1882 

Cr. 

(2) — Crim. Pro. Cgde, ActX of 28S2, s. 399 
Repeal by Rejonnatory Schools Act X of 1876 . — 
S. 399 of the Grim. I^ro. Code was repealed in 
Bombay in 1389 by the introduction of Act X of 
1876 into that Presidency. Rat. Un. Cr. C. 
864 = Cr. Rg. 28 of 1896- 

— See ACT Vlll OF 1897, Rat. Un. Cr. C. 

936. 

(4) — Sec Crim. Pro. Code ii898), s. 399 (i, 
2). Rat. Un. Cr. C. 180, 929. 

(5) — S. 2. — Sentence of imprisonment in a 
Reformatory at a place where the provisions of 
the Act were not in force — Period of confine- 
ment.— See CRIM. Pro. Code (1882), s. 399. 
A.W.N, 1889, 131. 

— Ss. 2 and 7— Crim. Pro. Code, s. 399 — 
Power of SecondOlass Magistrate to send a youth- 
fulojfettder to reformatory . — The introduction of 
the Reformatory Schools Act, 1876, repeals the 
operation of s. 399, Crim. Pro. (!Jode, so far as 
may be practicable.” Under ss. 7 and 8 of the 
former Act, only a first-class Magistrate can 
send a male youthful offender to a reformatory 
school. Therefore, an order by a spcond-class 
Magistrate sentencing a male juvenile offender 
to rigorous imprisonment to be sent to reforma- 
tory instead of being imprisoned in the criminal 
jail was held to be not valid inasmuch as only 
the first-class Magistrate should pass an order 
for sending such person to the reformatory 
schools aud as only reformatory schools have 
been established and not reformatories. 12 M. 
94 = 1 Weir 875, [B., 25 C. 333]. 

(7) — Ss. 2 and 7 — Order of detention in 
Reformatory Schools — See ACT VIII OF 1897, 
sa. 1, 2, 3 and S, 25 C. 333 = 2 C.W.N. 11. 

(8) — Ss. 2 and 7 — Repeal by Act V of 1876 of 
8. 318, Crim.Pro. Code, 1872- 6'ee CRIM. PRO. 
Code (1872), s. 318, 25 C. 333 = 2 C W.N. 11. 


(9) — Ss. 3 and 7.— A minor called upon 
to furnish security is hot a youthful’ offender 
within the meaning of se. S and 7. because fail- 
ure to furnish the 'security ordered is not an 
offence under Chapter VIII of the Crim. Pro. 
Code. L.B:R. (1893— 1900). 1^9. (4 M.H.C Ap. 
46 and 2 0. 334, L.B.R. 1872— d892, 364, F.) 

(10) — Si -7— Procedure as- to order . — In the 
case of a juvenile offender whom it is desirable 
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1, -imperial Acts — continued. 

Act y of 1876 (Reformatory Schools) — contd. 

to confine in a Reformatory, a Magistrate must 
first sentence him according to law and on sen- 
tencing him to imprisonment whether rigorous 
or simple, he may then make a further order 
such as is contemplated in s. 7 of the Refor- 
matory Schools Act. Rat. Un. Cr. C. 518 = Cr 
Rg. 41 of 1890. 

(10-n) — Sentence — Procedure . — Where it is 
deemed necessary to have a convicted person sent 
to the Reformatory, the proper procedure is, 
not to order him, on couvictiou. to be detained 
there for some period, but to impose a substan- 
tive sentence and order that, in lieu thereof, he 

be detained in a Reformatorv. A.W.N. 1896 
27. 


(\.0-b)^Power of High Court to interfere —Boy 
—Murder—Sentencei—Thc High Court has no 
power to interfere with an order under s. 7 of 
Act V of 187G, directing detention in a Refor- 
matory in lieu of seme substantis’e sentence. 
The proper punishment to bo imposed on a boy 

convicted of having murdered another boy for 

the purpose of taking his jewels, is transporta- 
tion for life and not detention in a Reforma- 
tory. A.W.N. 1896, 43. 

(11)— S. 1—See Juvenile offender, l b. 
R. (1893—1900), 79 


(12) See Nos. 6, 7, 8 and 9, supra. 

t ^ a youth- 

ful offender was sentenced to two years’ rigorous 

impiisonment and in appeal the Sessions Jud"e 
acting under s. 7 of the Reformatory Schools 
Act, ordered the offender’s detention in a Refor- 
matory School for two years and 8 months held 
tbats. 7 applies only to the Court by which 
the offender IS sentenced and that the procedure 
which should have been adopted was that laid 

of ^l = Kg- 6 

■'S-S' 7, 8 and 10~Confijtet)ientin Refor- 
matory ScIwol.^A. direction to confinea prison- 
er m a Reformatory School could only be made 
under s. 7 of Act V of 1876, and that only after 
a sentence of transportation or imprisonment. 
In cases under ss. 7 and 8. the ago of the pri- 
soner should be ascertained in order that the 
limit of age provided by s. 10 be not exceeded. 
It IS not every juvenile offeuder in respect of 
whom the order under ss. 7 and 8 should be 
made, and the inmates of the Reformatory 
ought not to be obliged to associate with a 

serious offence under the 
Penal Code. Rat. Un. Cp. C. 726 = Cr. Rg. 54 of 

(^®)'“~Ss. 7, 10 and 11 — Juvenilp 
OFFENDER. L.B.R. (1893-1900). 25^ 

(16)— S. 8~Determinaiion of aoe.— It 
necessary that a Magistrate passing an order 

® Reformatory Schools Act 

should determ de the age of the Lovrerand it 
18 not en^gh to state that he is under 16 vmps 
of age. Rat. Un. Cp. C. 494. ^ 


/. — imperial Acts — continued. 

Act Y of 1876 (Reformatory Schools) — contd. 

(16-ai — If a District Magistrate is of opinion 
that the sentence upon any juvenile offender 
should be changed into one of detention in a 
Reformatory, he should communicate with the 
officer in charge of the jail and request him to 
send the juveuile offender to be dealt with 
under s. 8. If he refuse to comply with such 
request, the District Magistmto should bring 
the matter to the notice of the Inspector- 
General of Prisons or before Government. Cr. 
Rg. 55 of 1889. 

(17) — S. 8 — Proceedings under the section — 
Judicial proceedings -Crim. Pro. Code. sa. 4, 
435. — Under s. 8 of the Reformitory Schools 
Act, evidence should betaken by the Magistrate 
as to the age of the offender. This would seem, 
therefore, a judicial proceeding. The proceeding, 
moreover, involves the altci-abion of the sentence 
of a competent Court. The alteration can only 
be made after he is satisfied on two points which 
are submitted for his decision, and in arriving 
at a decision, he must exorcise a judicial discre- 
tion. Therefore, such proceeding is ajudicial 
proceeding within the moaning of ss. 4, 435. 
Crim. Pro. Code. The High Court is, therefore, 
competent to revise the proceedings. 14 B. 381, 
[J’.. Rat. Un. Cr. C. 726. 25 C. 313 ; H., 13 P. 
R. 1891 Cr.] 

(18) — Judicial proceeding — Criin. Pro. Code, 
I8Sii,ss.4, 435 — High Court — Revi'don — Letters 
Patent, s. ^8 —"Case." — Though it is doubtful 
whether the order of a Magistrate under s. 8 
of the Reformatory Schools Act is a ’* case ” 
within the meaning of s. 28 of the Amended 
Letters Patent, it is clear that it is a “judicial 
proceeding ” within the meaning of s. 435 of 
the Crim. Pro. Code and the High Conrt has- 
jurisdiction to revise such au order. Rat. Un- 
Cr. C. 494. 

(*9) — S- 8 — See Nos. 13 and 14, supra. 

(20) — S. 10 — See Nos. 14 and 15, supra. 

(21) — S. 11 — See No. 15, supra. 

{221— S. •32~Act Vni of 1897, s. 8— Rules 
framed under the old Act, whether in force, 
affer the passiiig of the new Act. — Rules framed 
by the Governor-General in Council under 
s. 22 of Act V of 1876 must bi deemed to have 
been passed under the existing Act (Act VIII 
of 1897). A Magistrate acting under the new Act- 
must order the detention of a juvenile offender 
in a Reformatory School until he attains the 
age of 18. 21 H. 430 = 1 Weir 880. [R., 21 A- 
391=19 A.W.N. 138.] 

(23)— S- 22 — Rule by Government as to send- 
ing youthful offendersto Reformatory Schools.'^ 
Under a Rule published under s. 22 of the Act 
by the Governor-General in Council “ no boy 
shall be sent to a Reformatory School, if under 
10 years of age, for a less period than 7 years, 
if over 10 years of age, for a less period than ^ 
years.unless he shall sooner attain the age of 
years.” Where a boy over 14, but whose exact 
age was not ascertained, was sent to the Befor* 
xnatory School to be detained therein for ^ 
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i. — imperial /4c*s— continued. 

&ct Y of 1876 (Reformatory Schools)— cW. | 

a period of two vears, held, that such an order 
was illegal, and that the proper procedure 
would be for the Magistnite to ascertain the 
precise ago of the boy at the date of his order, 
and to make an order that ho be detained for 
such period as would beequivalent to the period 
intervening between his then ago and eighteen. 

15 A. 208. [H., Rat. Un. Cr. C. 708.) j 

(24) — Ss. 2^ and 7S—Buh' made 6i/ Gore>-iior- j 
Generalin Council undo the Act Minimum \ 
f)eriodof detention in a Refonnatovij School 
Youthful offender,— A rule made by the Gover- 
nor-General in Council on the 14th March. 
1889. directs that the minimum period for 
which boys shall be sent to a Reformatory 
School shall be. in the case of boys under 10 
years of age, 7 years : and in the case of boys 
over 10 years of’ age, 5 years, unless the boys 
shall sooner attain the age of 18 years. It is 
not every boy that is convicted of an oueuce 
that can be sent to the Reformatory Schools, 
but only such boys as are found to be proper 
persons to be inmates of such a school. As a 
rule, no boy -should be seat to a Reformatory 
on a first conviction, unless there is reasonable 
cause for supposing that he is likely again to 
lapse into crime. 1 Weir 878. 

(20)— S.78 -See No. 24, suijra. 

Act XIX of 1876 (Dramatic Performances). 
[Declared IN force in Upper burm.\, 

EXCEPT THE SH.4N STATES 
EXCEPTION OF S. 12), ACT XIII OF 18J8, 

S. 4.] 

—3. 10— See PweS, U.B.B- (1897—1901). 
Vol. I, 368. 

Act I of 1877 (Specific Relief). 

[Rep. in part, act XII of 1891. Rep. in 

PART (LOCALLY) — ACT 11 

OF 1882, S. 21: APPLICATION KESTBICTED 
AND AMENDED IN PART, ACT IX OF IBJy, 
SS* 3 21 3 

(1) — Ss. 7, ^5— See ACT IV OF 1877, s. 170, 8 
C 166 ==10 C.L.R. 190. 

(2) — S. 9 — “ Dispossessed othericise thaji in 

due course of law,” uieaning ofr-Cntn. Fro. 
Code {Act V of 1898), s. 145, effect of an order 
under — If dtswosscs«on unthin the ineanv^ j 
s. 9, Act I of 1877.— The plaintiff sued for 
recovery of possession of a mica mine under s. 
of the Specific Relief Act. on the allegation 
that he was dispossessed bv the defendant there- 
from on the 13th February, 1907, incons^uence 
of the final order of the Magistrate of • 

passed under 8. 145 of the Grim. Pro. Code, on 
the 11th February, 1907, alter the properly had 
been in attachment under the proviso to cl. 14; 
of the section. 

Held, that, under these circumstances, the 
plaintiff could not be said to have been dispo^ 
sessed otherwise than in due course of law ana 
the plaintiff is, therefore, not entitled to main- 
tain an action under s. 9 of the Specific Reliet 
Act. 


/. — Imperial Acts — continued. 

Act 1 of 1877 (Specific BeMet)— continued. 

Although s. 145 of the Grim. Pro. Code does^ 
not expressly authorize the Court to put the suc- 
cessful party into possession, the effect of which 
is to enlitlo him to take it. 

Per MOOKEIUEE A matter may be consi- 
dered to have happened in due course of law, if 
it is the result of operation of the law, invoked 
by the oidinary method of any judicial pro- 
ceeding. 

The view tnat the effect of an order under 
s. 145 of the Grim. Pro. Code, is to entitle the 
successful party to take possession is consistent 
with the observations of the Judicial Com- 
mittee. 7C.L.J.547. 

[S)— Suit for possession under s. 15, .4cf A'/l 
of 1859 {Limitation)— S. 318, Crim. Pro. Code 
\,180i). — The object of s. lo, Act XIV of 1859, is 
not to maintain, but to restore a party to posses- 
sion ; the object of s. 318, Crim. Pro. Code (1861) 
being to maintain a party in possession tem- 
porarily at least, whether that possession^ is^ 
a wrongful one or not. while s. 15, Act Nl\ 
of 1859, is to restore to possession parties dis- 
possessed otherwise than by due course of 
law ; and an award under s. 318, Crim. Pro. 
Code, is, therefore, no bar to a possessory action 
under s. 16, Act XIV of 1869, 20 W.R. 12. 
[iJ., 26 B. 353, 3 Bom. L.R. 919.) 

(4)— Crim. Pro. Code (1861), ss. 318 and 319 
— Jurisdiction of Civil Courts as to dispossession. 
— Case where the bearing of ss. 318 and 319. 
Crim. Pro. Code, 1861, with regard to cases of 
dispossession and the jurisdiction of the Civil 
Courts illustrated. 8 W.R. 386. 

(5t— S. 9- Dispute as to possession 

OF IMMOVEABLE PROPERTY, 6 A.L.J. 297 = 
A.W.N. (1908), 142=30 A. 331. 

(6) — S<?e Dispute as to possession of 
immoveable property, 13 C.W.N. 530 = 36 
0. 370 = 9 Cr. L.J. 399 = 1 Ind. Cas. 817. 

(7) — See Penal Code, sp. 441, 447. 3 L.B. 
R. 278 = 5 Cr. L.J. 415. 

(8) — Sec Penal Code, s. 488, 138 P.L.R. 
1904. 

(9) — S. 42 — Suit by the plaiidiff for a declara- 
tion that the defendant is not his lawful wife — 
Crim. Pro. Code {Act V of 1896), s. 488.-- A suit 
by a person against whom an order for mainten- 
ance in favour of defendant has been made by a 
Magistrate under section 488 of the Criminal 
Procedure Code, is maintainable in a Civil 
Court for a declaration that the defendant is 
not his wife. 100 P.L.R. 1903. '21 P.B. 1894 
Cr., 10 A. 29, 20 W.R. 58 Cr-, 6 B.L.R. 243. 41 
P.R. 1876, R.) 

(10) — Suit to declare ‘^operty found by 
Criminal Court to be plaintiff s, to belong to 
plaintiff exclusively. — After criminal proceed- 
ings had been successfully taken against 
plaintiff's tenants for mischief done in respect 
to a nullah, coming under cither b. 430, or 
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7. - Imperial Acts — continued. 

Act I of 1877 (Specific Relief) — contintied. 


/. — Imperial Acts — continued. 

Act T of 1877 (Specific Relief) — concluded. 


432, Grim. Pro. Code, 1872, plaintiff sued for a 
declaration that the nullah was his own 
exclusive property, and therefore noc such a 
stream as could come under either of those 
sections. 

Held that the Court had discretion under 
s. 15, Civ. Pro. Code. 1859. to allowsuch a suit 
to be brought. 22 W.R. 329. 

(11 ) — Dispute among rival haul-holders — 
Right of party aggrieved by order of Magistrateto 
declaratory decree on certain allegations . — 
Where a plaintiff alleges that he had been 
holding a haul on his own land for many 
years, that the defendaut’s setting up a rival 
hautoa the , same days led to disturbances, 
which ended in an order by the Magistrate, 
prohibiting him from holding the haul on 
those days, and that lie has suffered loss in 
consequence, he would, if the facts are true, 
be entitled to a decree docLaring his right, as 
against the defendant, to hold the haul on the 
days. 5C. 7=4C.L.R. 309- (6B.L.R. 74. 10 B. 
L.R. 434 = 18 W.R. Cr. 47, 2C. 293, 6 N.W.P, 
104, referred to.) 


(12 ) — Suit for declarator y decree against order 
removing alleged obstruction— Crim. Pro, Code 
s. 133— Effect of order under section . — 
In a suit for a declaration that certain land on 
which the plaintiff had erected an otta was his 
property and not that of the Government, where 
it appeared that the Magistrate had made an 
order, under 6. 133, Grim. Pro. Code. (1882), for 
the removal of the otta as an obstruction to the 
public way, hold that the .plaintiff (subject to 
the discretion of the Court) was entitled to a de- 
claration as against the Government of his right 
^ the land, without having to wait until the 
<^yernment had taken possession of the land. 
Hcia, further, with regard tothecontention that 
the jurisdiction of the Court was taken away 
by s. 133, Grim. Pro. Code, which provides that 
no order duly made by a Magistrate under this 
potion shall be called in question in any civil 
Court, that the Magistrate’s order under this 
section was not a conclusive determination of 
the question of title. 17 B. 293. (15 C. 460, R.) 
[R., 22 B. 230.] ' 


^ (13) Magistrate removing bridge in proceed- 
x^s uiulcr Ch. XX, CHm. Pro. Code {1861)— 
Dec^atory suit to selaside the order of renicval. 
rtu” vv ® ^^^g^strate in proceedings under 
C"*"’ 1861, removed a 

bridge, held that no suit would lie for a bare 
d^laration of tight without any consequential 
relief against persons no further interested in 
the matter than that they had put the Magis- 
trate m motion ISW.R, 294. (W W.R. 13, R.) 


{\A)-—Tpt^t7ier order under s. 137, Cri\ 

" »■«< 


(15) — Right to declaratory decree if affected 
by order under s. 321, Crim. Pro. Code 11861), 
not being carried out. — A plaintiff is entitled 

I to a declaratory decree as to the erroneousness 
of a Magistrate’s order under s. 321. Grim. Pro. 
Code, 1861, though the order has not been 
put into force. 17 W.R. 281. 

(16) — Right to declaratory decree — Crim. 

\ Pro, Code (1872), Ch. 40 . — Where a person,, 
i whose right to land is contested, obtained an 
I order under Oh. 40, Crim. Pro. Code. 1872, 
from a Magistrate, declaring him entitled to 
retain possession, held he could sue for a 
declaration of his right to the land. 6 M. 176. 

(17) — S. 45— 5ecBOM ACT XLVHI OF 1860, 
4 Bom. L.R. 1 = 26 B. 396. 

(18) — See Bom. ACT VI OF 1863, 4 Boin. L. 

; R. 768. 

I (19)— See Bom. ACT IV OF 1902, s. 28, 7 

I Bom. L.R. 161. 

j (20) — See No. 1, supra. 

i See Ben. Act II of 1888, s. 31, 22 C. 717. 

I See Bom. Act XLVIII OF i860, 3 Bern. L. 

I R. 653. 

' Act III of 1877 (Registration). 

; [REP. BY Act XVI OF 1908] . 
i See ACT XX OF 1866. 
i „ ACT VIII OP 1871. 

(1) — False statement made to a Sub-Registrar 
' in identifyitUj a person. — Where a person was 

charged with having made a false statement 
before a Sub-Registrar, in having identified an 
unknown person who bad borrowed money and 
I, executed a mortgage bond, as his neighbour to 
! whom the mortgagee bad agreed to advance 
! the money on the mortgage, it was sought to 
I prove a statement made by the mortgagee, 

I who was not alive, at the time of the in.stitu- 
i tion of proceedings, to a third person about a 
j conversation which the mortgagee had with 
I the .accused. This was admitted in evidence, 
although objected to by the pleader for the ac- 
oused. Further, a memorandum of an alleged 
approval of the mortgage bond by the accu^i 
a pleader, was tendered and received in 
evidence, without proof of its being in the 
hand-writing of the accused, but upon a mere 
comparison of the handwriting. Heldt that 
both the statements and the memorandum 
were inadmissible and irrelevant. Held also, 
upon the oral evidence in the case, that the 
I accused was guilty of an offence of having made 
! the ‘false statement - alleged < against ‘him. 10 
! C. 1047. 

(2) — See Crim. Pro. Code (1898). s. 29, 

2 Weir 25. 

(31— Ss. 6 to 14, 69 and 84— See PENAD, 
CODE, ss. 21 and 161, 32 O. 664 = 2 Cr.' 
L.J. 512. 
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/. — imperial Acts — continued. i 

• i 

I 

Act 111 of 1877 (Registration) — eon/iiu<t’d. 

(4) — Ss. 7 to 14 — jSrr No. 3, supra. 

(5) — S. 34 — Cri»i. Pro. Code{lSS2), s. — 
Sanction to prosecute — liegistration Act {III of 
1877), s. 34 — Sub-Registrar, ichcthera “CoMr^” 

— A Sub-Registrar, acting vindor s. 34 of Act [ 
ni of 1877, is not a “ Court” within the mean- j 
ing of s. 195, Grim. Pro. Code. 11M.3. IP., 

4 M.L.J. 189 ; P., 12 M. 201.] 

(6) — Ss. 34, 35, 4l—Criiii. Pro. Code 

s, 195 — Seneftou to prosecute — 1‘rcsentatton of 
forged document for registration — Sanction of 
Sub-Registrar udietJier necessary. — A Sub- 
Registrar acting under ss. 34 and 35 of the 
Registration Act cannot detei'inine whether a j 
document was executed or not, and if execution 
is denied, he is obliged to refuse registration, j 
The document cannot be sjvid to be given in 
evidence before him by a party to the proceed- 
ing; whereas in the case of a will, s. 41 m-akes 
it incumbent upon the Sub- Registrar to satisfy 
himself that the document has been really 
executed by the testator, and the document has 
to be given in evidence before him in a proceed- 
ing in which the Sub-Registrar has to deter- 
mine whether it shall or shall not be registered. ^ 
In the former case the sanction of the Sub- 
Registrar is not necessary for a prosecution of 
a party to the transaction on a charge of 
forgery. 12 H. 201. [P • 1 M.L.J. 189.1 (10 
164. and 11 M. 3, ExpL). 

(7) — Ss. 34 (6) and SJ {a)— Inquiry as to the 

id^tity of. the executant of a document— Power 
of Sub-Registrar to take deposition on ajffinna- > 
■tion — False statement. — A Sub-Registrar, after 
commencing the proceeding of registration, 
should enter into evidence as to the identity of 
the persons appearing before him and alleging 
that they have executed the document. 
authorised, in such proceedings, to take 
depositions on affirmation or otherwise from 
the witnesses, and if any of the statements 
made therein is false, the deponents are guilty 
of an ofience under s. 82 of the .\ct. 1 

Weir 884. 

(7-a}— S. 85— See No. 6, suiJivi, 

(8) — S. 41— Grim. Pro. Code, s- 195— Sanction 
to prosecute — Sub-Registrar acting wider s. 41 
of the Registratioyi Act, whether a '"Court. 

The term “ Court” in s. 195, Grim. Pro. Code, is 
not restricted toa“Court of Justice.” as 

ed in the Indian Penal Code, s. 6 of the Code 
of Criminal Procedure clearly contemplates the 
existence of Courts under other laws, and the 
Legislature has seen fit to use the geaeriU 
expression ‘‘Court” to the more restnctecl 
description “Court of Justice.” A Sub-Regis- 
trar is, therefore, when acting under s. 41 of 
Act HI of 1877. a “ Court” within the meaning 
of fl. 195, Grim. Pro. Code. 10 M. 154. [Appl^d, 
16 M. 138. P.B. ; D., 12 M. 201, 4 M.L.J. 
169.] 

(8-o ) — See No. 6, supt'a. 

(8-6) — 8. G9—See No. 3, supra. 


i. — imperial Acts — continued. 

Act HI of 1877 (Registration)— 

(9) — Ss. 72 and 73 — False statement before 

Registrar — Irregularities in proceedings — Effect 
with respect to jurisdiction of criminal Courts. 
— In a criminal trial for making a false state- 
ment before a Registrar, the fact that the 
proceedings before the Registrar were under 
s. 72 instead of under s. 73, of the Regis- 
tration .Act, would not matter, where no 
objection had been taken by the accused 
to the form of the proceedings before the 
Registrar. Nor would the want of verification of 
a petition of appeal, as provided in s. 73 of the 
Registration Act, interfere with the jurisdiction 
of the Criminal Court. IOC. 604. [i?., 16 C. 

P.L.R. 9.] 

(10) — Ss. 72, 73, 74 and 75 — Registrar whether 
a "Court" within the meaning of s. 195, Crim. 
Pro. Code (1882). — A Registrar acting under 
ss. 72 to 75 is a Court for the purposes of s. 195, 
Grim. Pro. Code. 15 M- 138 = 2 M.L.J. 64. F-B. 
[D., 2 M.L.J. 286; 4 M.L.J. 189; Diss., A.W.N. 
1893, 59 = 15 A. 141.] 

(11) _Ss. 72to Ib—See CRIM. PRO. CODt; 
(1893), s. 195, 15 A. 141. 

(12) — S. 73 — See Nos, 9, 10. 11, supra. 

G3) — Ss. 74 and 82 — District Regislrar'.s 
power to delegate to Sub- Registrar, functions 
prcscriOed by s. 74. — The functions prescribed 
by s- 74 arc entirely in the Registrar himself. 
He cannot delegate them to the Sub-Registrar. 
Therefore, a Sub-Registrar, bolding an enquiry 
under s. 74, acting under the orders of the 
Registrar civnnot be said to be acting within 
the moaning ofs. 82 of the Act. Where a wit- 
ness makes a false statement before the Sub- 
Registrar in such a case, he cannot bo prosecuted 
under s. 82 of the Act. 24 C. 755. 

(14)— S. 74 — See Nos. 10, 11, siqwa. 

G5) — S. 75 — See Nos. 10, 11, supra. 

(16) — Ss. 80 and 82 — Enquiry by a clerk of 

Reglst ry Where the clerk of a Registrar's 

office made inquiry, with a view to ascertain 
whether the person who brought .a receipt to 
take back a document, which could not be re- 
turned in the first instance, and for which a 
receipt was accordingly given, was the person 
in whose possession the receipt ought to be, 
such enquiry is an enquiry within the meaning 
of Registration Act, of 1871, s. 80. 23 W.R. 

Cp. 65. 

(17) — S.81 — Previous acquittal, plea of, in a 
criminal trial upon the same facts — Crim. Pro. 
Code, s. 403 - False certificate by Registrar 
— False declaration — Indian Penal Code, 
s. 197 — General Claxtses Act, s. 26 — Criminal 
Revision — Crxm. Pro. Code, s. 439. — The accused 
was a Sub-Registrar. He registered a document 
on the back of which he certified that it was pre- 
sented for registration by the executant who was 
personally known to him and who admitted its 
execution. This was a false certificate, as the 
accused admittedly had not actually [seen and 
had no conversation with him. He was tried 
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J, — Imperial Acts — continued. 

Act UI of 1877 (Registration) — cojidnued. 

and convicted on a charge under s. SI. Act HI 
of 1877. which alleged that he registered and 
endorsed the document in a manner which he 
knew to be incorrect, knowing at the lime that 
he would thereby be likely to cause injury to 
certain persons. He was acquitted on this 
oharge on the ground that it was not proved 
that he knew that it was likely that he would 
•cause injury to any one by his act. He was 
subsequently tried and convicted on a charge 
under s. 197. T.P.C. He pleaded his previous 
.acquittal as a bar to his conviction under s. 197. 
I.P.C.. but his plea was disallowed. HeUl, 
that the accused’s plea of previous acquittal was 
a valid plea and that effect should have been 
given to it. S. 26 of the General Clauses Act 
was only intended to enact that, provided that 
he is not twice punished for the act or omission , 
the offender may be prosecuted and punished 
at one and the same trial under either or any 
of the enactinouts and the accused’s case was 
not taken out of sub-s. (1) of s. 403, Crim.Pro. 
Code, by that section. It was failure to prove 
that the accused endorsed a false certificate with 
the knowledge that he was likely to cause 
injury to certain persons whicli brought about 
his acquittal, and not doubt as to whether the 
facts alleged agaiust him constituted an oSeuce 
under s. 81, Act III of 1877. Held, thereforo. 
that the last part of sub-s. (1) of s. 403 of Crimi- 
nal Procedure Code was not applicable. 6 O.C. 
153. 

(18) — S. 82 — Snneiion to prosecute. — No sanc- 
tion is necessary before instituting a charge 
under s. 82 of the Act. 11 C. 568, F.B. (^22., 
11 M. 500.] 

(19) — Crim. Pro. Code{I882), s. 195 — Sauction 
io prosecute for forgery under s. 82, Registra- 
tion Act, tvhether necessary. — The sanction of a 
Sub-Registrar is not necessary for instituting a 
charge of forgery aga.insta person presenting a 
forged document for registration, inasmuch as 
the forged document is not given in evidence 
in any proceeding before a Court. The provi- 
sions of s. 195, Crim. Pro. Code, do not apply 
to such a case. 11 H. 500. 

(20) — Prosecution under the Registration Act 
— ‘Frame of charge by Magistrate on his own 
inotion. — Except as directed by s. 8*2 of the Re- 
gistration Act. a Magistrate cannot, on his own 
motion, frame a charge against the accused from 
the evidence of the registering officer before him. 
in respect of statements made to such officer in 
the course of the registration proceedings. 10 
C. 604. 

(21) — False statement — Delegation of powers 
of District Registrar — Penal Code, s. 193 . — 
S. 82 of the Registration Act only applies to a 
false statement intentionally made before any 
officer acting in execution of the Registration 
Act. A Deputy Magistmte directed by a 
District Registrar to enquire into certain 
matters regarding the registration of a docu- 
ment is not such an officer. 20 C. 719. 


/. — /mper/a/ /Ids— continued. 

Act III of 1877 (Registration) — continued. 

(•22) — Prosecution for denial of execution — 
1 Stay of proceedings pending civil suit to declare 
' the deed to be forged. — Where the accused denied 
i the execution ofa mortgage-bond, but thespccial 
( Sub Registrar held that he had executed it and 
1 directed a prosecution under s. 82 of the Act, 

! upon which the peLitioner sued for a declara- 
tion that the bond was a forgery, held, that the 
Criminal proceeding should be stayed, inas- 
much as the proceedings in the Civil suit were 
^ much more likely to re.sult in a proper conclu- 
j sion than the summary proceeding taken before 
the Registration Officers. 5 C.W.N. 44. [R., 

31 C. 858.] 

(23) — Prosecution under — Time for ordering 
1 prosecution — Denial of execution of a document 
1 — Refusal to register — Appeal from the refusal 
j — Limitation. — On the petitioner denying the 
[ execution of a document in favour of A. before 
\ the Sub-Regisir.ir, that Officer refused to register 
! the document. Th-'i-eupon A lodged a com- 
! plaint against the petitioner for cheating under 
s. 417, 1.P.C., which w.\s dismissed under s. 203, 
Crim. Pro. Code, on the 26th March, 1906. On 
the 27th .April, 1906, A appealed to the special 
Sub-Registrar who rejected the appeal for not 
having been preferred within the prescribed 
I period of 30daysfrcm the Sub- Registrar’s refusal 
1 to register, but at the same time submitted a 
report to the District Registrar which ultimate- 
ly led to an enquiry with the result that a 
proceeding was drawn up against the petitioner 
' under ?. 8*2 of the Registration Act. Held, — 
that under the circumstances the petitioner 
should not be prosecuted under s. 82 of the 
Registration Act. That the presentation of an 
appeal to the special Registrar after the time 
limited therefor, against the refusal of the 
Sub-Registrar to register a document on denial 
of execution, does not give any heus standi lot 
the institution of a proceeding for inquiry as to 
the execution of the document. 12 C.W.N. 47. 

(24) — Falsely personating a party before the 
registering officer, dishonest intention not essen' 
tial for the offence of — Silence not an omission 
constituting abetment. — S. 82 of the Act having 
been enacted with a view to punish acts, which 
are not offences under the Penal Code, a 
fraudulent or dishonest intent is not es.sential 
for the offence of falsely personating a party 

I under the section before the registering officer* 
Tn the present case, there was nothing to create 
the presumption of common dishonest intent 
between the parties to the deed, sought to be 
registered, nor was there anything on the 
record, from which instigation or conspiracy 
was inferable ; held, that, under such circum- 
stances, the parties, other than the personatqrs, 
who silently, stood bv and s,aw the personation 
committed, could not be held guilty of abetment 
of any offence committed by the personators. 

3 L.B.R. 222 = 4 Gr.L.J. 433. 

(25) — S. 82 (c ) — False personation . — 

complete the offence of false personation, under 
s. 82 (c) of the Registration Act, fraudulent 
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/, — imperial Acts — continued. j 

Act 111 of 1877 (Rcfistration) — continued. ; 

I 

intent is not necessary. Hence, whore a | 
person at the instance of another poes to the 
Registn\r and demands the return of a docu- 
ment which had been presented for registration, 
represonting that he is that other person, ho | 
commits the offence of false personation within , 
the meaning of s. 82. 5 Bom.L R. 138. 

3L.B.R. 222 = J Cr.L.J. 483.] | 

(26) — Sub-Registrar trifing case n jainst his \ 
clerk in capacitg of Magistrate. — A Sub-Regis- j 
trar, also a ^lagistiate is not competent to j 
investigitte a case against one of his subordi- | 
nates in this Registry Office, and afterwards 
himself trv and convict him. 14W.R. Cr. 74 
=^8 B.L.R. 423 (note). | 


(27)— rWn? by Magistrate of charge instituted 
by him as Sub-Registrar. — Where a Magistrate 
tried prisoners charged with having committed 
offences under ss. 93 and 94, Registration Act, 
186G» the proceedings arc not illegal, and 
without jurisdiction or otherwise bad, merely 
because the prosecution was (with tht s.anction 
of the Registrar to whom he is subordinate) 
instituted against the accused by the same 
Magistrate in his capacity of Sub-Registrar, 
but where it can be done, it would be better if 
the case were tried hv some other person. 8 
B.L.R. 422 = 17 W.R. Cr. 39. (13 W.R. Ce. 

66, R.). [R.. 25 W.R. 57 Cr.] 


(28)— Jurisdiction of to try offence 
committed before himself in Judicial proceeding, 
—A Magistrate iu whose presence the offence 
of intentionally giving hvlse evidence in a 
judicial proceeding is committed may kiuiself 
try and commit the persons so offending. 18 
W.R. Cr. 15-8 B.L.R. App. 89. \Doubted, 

12 B.L.R. O. Cr. 35. J 


{2^)— Abetment of false personation .— j 
three persons put up a fourth to personate one, 
whose authority was required to complete a 
certain conveyance of some immoveable pro- 
perty, they wore held to be guilty under s. 94, 
Act XX of 1866. 7 W.R. Cr. 99. 


(30) — Abetment, punishment for . — Under Act 
XX of 1866. s. 94, the Legislature intended 
that the Courts should have power m cerhiin 
cases (as for instance when he is the chief 
offender, the person really pulling the strings, 
and for whoso benefit the offence is, in fact, 
committed) to punish the abettor more severely 
than the person who actually c^>mmits the 
substantive offence. 8 W.R. Cr. 16. 


(311— S. 82 (rt)— “ Acting in execution of the 
Act,'' what amounts to . — A District Registrar 
is not “ acting in execution of the Act in 
questioning the parties who have signed a 
doouinent and presented it for registration, 
as to the circumstances under which they 
signed it. A false statement made in such 
inquiry is not an offence punishable under 
8. 82. 1 Bom.L.R. 686. 

{Q2)—S8.82 and 83—Crim. Pro. Code (7882), 
s, 29^ Jurisdiction of Second-Class Magistrate 


/. — Imperial Aefs — continued. 

Act III of 1877 (Registration) — continued- 

over offences under Registration Act . — Under s. 83 
of the Registration Act, an cffonce falling under 
s. 82 of the Act is cognisable by a second-clnss 
Magistrate, and such jurisdiction is not affected 
hv the provisions of s. 29, Crim. Pro. Code. 7 
M. 347-2 Weir 24. [F., 2 Weir 25.] 

(33) — S. 82— See ACT XX OF 1866, s. 91, 5 

B. H C.Cr. 7. 

(34) — SVe ACT XX OF 1866, s. 93, 2 B.L.R. 
A. Cr. 25, 11 W.R. Cr. ‘24. 

(35) — See Crim. Pro. Code (1898), s. 487, 
A.W.N. (1896), 181. 

(.36) — See PENAL CODE, ss. 109. 457, 4G8, 
471 and 511, 30 C. 822 = 7 C.W.N. 639. 

(37-38) — See SANCTION TO PROSECUTE, 12 

C. W.N. 822 = 8 C.L.J. 73 = 8 Cr.L.J. 51. 11 

O.C. 358 = 9 Cr.L.J. 54. 

(39)-S. 82 (a)— See PENAL CODE, Ss. 471 
and 474. 5 C.L.J. 233 = 5 Cr.L.J. 199. 

(40', — S. 82— See Nos. 7. 13, '16, supra. 

(41) — S, 83— Competency of Registrar to 
institute prosecution under offence nvdunder .let. 
— A Registrar under Act XX of 1866 is compe- 
tent under s. 95, to institute a prosecution for 
any offence under that Act. 10 W.R. Cr. 5. 

(42) — Registrar transferring complaint to Ma- 
gistrate and then as Magistrate transferring to 
police. — Under Crim. Pro. Code, a Magistrate has 
only jurisdiction, to entertain a criminal charge, 
either when a complaint is made before him by 
a person properly qu.alified to complain and prose- 
cute, or when he himself of his own knowledge 
and discretion starts the proceedings in cases in 
which ho has such power given him. Where, 
therefore, a Registrar under Act XX of 1866, 
transferred a complaint made before him to the 
Magistrate’s Court, and afterwards himself sit- 
ting as Magistrate, ordered the matter to be 
made over to the Police, it was held that 
this did not amount to the institution of a 
criminal charge under Crim. Pro. Code. 10 
W.R. Cr. 21 = 6 B.L.R. 693 (note). 

— Charge under Registration Act whether 
Magistrate bound to commit to Sessions . — 
In the case of a prosecution under Act XX of 
1866, a Magistrate has full power to entertain 
and finally adjudicate on the charge, and is not 
bound to commit to the Sessions : the words in 
s. 95 of that Act. “ all prosecutions under this 
Act shall be instituted before a person exercis- 
ing the powers of a Magistrate,” being inter- 
preted to mean that the whole of a criminal 
tri.al from complaint to adjudication shall be 
carried out before and by the same perstm. 10 
W.R. Cr. 21 = 6 B.L.R. 693 (note). 

(43 > — Jurisdiction of Sessions Judge to try 
offences under Registration Act. — The Sessions 
Judge can try a case of abetting false persona- 
tion of a witness beforea Registrar of Assurances, 
under s. 95, Registration Act, 1866. The word 
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/. — Imperial Acts — coutinued. | 

Act III of 1877 (Registration) — concluded. ' 

“instituted” in that section should be construed 
to mean “commenced.*’ 15 W.R.Cr. 58 = 6 B. 
L.R.. F.B., 692. i 

I 

(44) — Power of Sub-Registrar to investigate — ! 
Grim. Pro. Code {1861), s. GG—Sanction to prose- \ 
ASub-Rcgistrar under Act XX of 1866. has | 
no power to investigate regarding the committal 
of an offence committed before him for registra- | 
tion of any document, but should cause the 
complainant to proceed, under s. 66. Grim. Pro. j 
Code, before the Magistrate, or before an officer 
authorized to receive such complaint. 4B.L.R. 

App. 69 = 13 W.R. Cr. 21. 

(45) — Se^No. 32, supra. 

(46) — S — Sub-Registrar' sotjice if a Court I 

— jMnsdiefion of Magistrate — Crim. Pro. Code 
{1872)y $s. 435 and 43G--Penal Code, s. 228-- 
Evidence .4c(. s. 3 — .A Sub- Registrar is a public 
officer ; bis proceedings are judicial proceedings 
within the meaning of s. 2 - 28 , Penal Code ; and 
his Court is a Court within the meaning of that 
word in the Evidence Act. Where, in a case 
under s. 228. the Sub-Registrar, before whom 
the offence was committed, did not proceed 
under s. 435 or 436, Grim. Pro. Code (1872), 
it was held that a ilugistrato had no jurisdic- 
tion. 22 W.R. Cr. 10 = 13 B.L.R. App. 40. 

(47) — See No. 3. s«t>rn. 

Act lY of 1977 (Presidency Magistrates' Court- 
fees). 

[Rep. (except k. 57). act X OF 1882.1 

(1) — S.39— Municipal corporation not a public 
servant —Preliininarg sanction of Government 
not necessary. — .A municipal corporation not 
being a public servant within the meaning of 
s. 39 of Act IV of 1877 may be prosecuted 
under the Penal Code without the preliminary 
sanction of the Government required by that 
section. 1J.G.70. 

(2) — A Corporation, lite the Calcutta Munici- 
pality, is not a public servant, so as to require 
the previous sanction of the Government for the 
purpose of its being prosecuted under the Penal 
Code. 3 C. 758 = 2 C.L.R. 520 


(3) — S. 41 — Appeal. — Held that there was no 
appeal from the order of a Judge of the High 
Court directing a prosecution Uiider s- 41 of the 
Presidency Magistrates Act. 2 C. 466. 

(4) — S. 87 — Discharge of accused by Presi- 

dency Magistrate, effect of — Malicious prosecu- 
tion . — The discharge of an accused person by a 
Presidency Magistrate under s. 87 of the Act is 
such a termination of the prosecution as 
entitles the accused to maintain an action for 
malicious prosecution. 6 B. 376. [R., 19 B. 

• 717.] 


(5) — S. 87,expl. 2 —Examination of witnesses 
upon revival of prosecution . — Upon the revival 
of a prosecution in vrhich the accused has been 
discharged, all the witnesses, on whose evidence 
the prosecutor intends to rely, as justifying the 


/. — Imperial Acts — continued. 

Act IV of 1877 (Presidency Magistrates’ Court- 
fees) — continued. 

committal of the accused, must be examined 
before the JIagistrate ; and, if any of them were 
examined at the time of the original propecu- 
tioii, thev must be examined de Jioyo. 5 C. 

121 = 4 C.L.R. 305. 

(6) — A revival of a prosecution is not a 
conemuation of the original prosecution, from 
which the accused has been discharged. 5 C, 

121 = 4 C.L.R. 305. 


(7) — S. 124 — Dismissal of complaint for 
default after partial hearing by Presidency 
Magistrate — Institution of fresh proceedings.-^ 
An order of dismissal under s 124 of the Presi- 
dency Magistrates’ Act (IV of 1877) does not 
operate as an acquittal and is no bar to the 
revival of fresh proceedings. 6 C. 523 = 8 C.L. 
R. 106. [R., y C. 397 ; Rat. Un. Gr. Rul. 422 = 
13 B. 3S4.I . 


(8) — S. 129 — Prosecution by Advocateor Attor- 
ney before Presidency Magistrate , — With the ex- 
ception of certain officers, such as the Advocate- 
General, Standing Gounsel, Goveromenb 
Solicitor, &c., no counsel for attorney can 
claim the right of conduct of a prosecution 
before the Presidency Magistrate without his 
permission. 6 C. 59 = 6 C.L.R. 374. 


(9) — S. 167 — Plea of guilty — Appeal. — The 
proviso to s. 161 of Act IV of 1877 provides 
that, when an accused person has been 
convicted on his own plea, no appeal shall lie, 
except as to the extent or legality of the 
sentence, although he is sentenced lor a term 
exceeding six months or to fine exceeaing 
Rs. 200. The object of this proviso, construed 
in its plain and obvious sense, is to limit the 
right of appeal, when the accused has pleaded 
guilty, to such matter as may be a special 
ground of complaint with respect to the sentence 
as distinguished from the conviction itself, 
whether on the ground that the extent of the 
sentence is beyond what the circumstances of 
the case required, or that the sentence is illegal 
as not authorized b}* law. 5 B. 83. 

(10) — Sentences by Presidency MagistmUt 
when appealable. — S. 167 which gives jurisdic- 
tion to the High Court to entertain an appeal 
from the sentence of a Presidency Magistrate 
refers in terms to a sentence of imprisonm^w 
exceeding six months or fine exceeding Rs. 

It does not refer either to a sentence which 
awards imprisonment and fine or to any 
alternative imprisonments in default of pay* 
ment of fine. The words of the section ^ 
confined in their meaning to substantive 
sentences and cannot be extended to include an 
award of imprisonment in default of payment 
of fine, the operation of which is conting^* 
only on the fine not being paid. 2 M. 30=* 
Weir 325. [F., 16 0. 799 ; R., 33 C. 1036=4 

C.L.J. 403.] 

(11) — S. 168 Discharge by Presideruy 
Magistrate. — Settimg aside. — The only course to 
be taken in seeking to set aside an order oi 



241 


THE AliL INDIA DIGEST. 


242 


I. — Imperial Acts — continued. 

Act lY of 1877 (Preddency Magistrates’ 
Court-f ees) — concl itded . 

discharge by a Presidency Magistrate having 
been laid down in s. 168 of the Presidency , 
Magistrates’ Act, which confines the right of \ 
appeal to Government, a complainant, who is 
a private individual, cannot indirectly obtain 
what is denied to him by the law, by invoking 
the aid of the High Court’s extraordinary 
powers under s. 15 of the Charter. 7 C. 447. 
[F., Rat. Un. Cr. Rul. 335 ; R.. 9 C. 397. j 

(12) — S. 170— Copies of order by, aiiddeposi- 
tions before. Presidency Magistrates, right to. ^ 
All prosecutors, whose charges are dismissed by i 
the Presidency Magistrate, are affected, within 
the meaning of s. 170 of the Presidency Magis- ' 
trates’ Act, by the order of discharge, so as to : 
entitle them to obtain copies of the order made j 
bv the Magistrate and the depositions. 8 C. 166 
= 10 C.L.R. 190. 

(13) — S. 170— Refusal by Presidency Magis- 
trate to grant copies— Interfereyice of Hifjh | 
Conrt-S, 15 of the Charter Act—Hpect/ic i 
Relief Act (I of 1877), ss. 7, 45— On a refusal | 
by a Presidency Magistrate to grant copies of 
his order of dismissal and depositions to a 
prosecutor, the High Court can, certrinl) 
under s. 15 of the High Courts Charter Act, and j 
also under s. 45 of the Specific Relief Act, 
compel the Magistrate to grant such copies. 
8C. 166=^10 C.L.R. 160. 

I 

(14) — S. 234— HUSBAND AND WIFE. 7 i 
B. 180. 

Act X of 1877 (Code of Civil Procedure). 

[REP., Act XIV OF 1882. J 

(1) — Ss. 182, 183— See EVIDENCE ACT. 

8. 91, 6 C. 762 *= 8 C.L.R. 292. 

(2) — S. 183— See No. 1, supra. 

(8)— Ss. 341 and 342 -See CONTEMPT OF 

•Court, 4 c. 655. 

(4) - S. 342— See No. 3, supra. 

(5) — S. 651— Revenue Court," whether a 
Court of Civil Jwisdiction.—rhe term any 
Court of Civil jurisdiction ” in s. 651, is 

for the purpose of including all Courts of Givii, 
in contradistinction to Criminal Cemrts. A 
Revenue Court being, therefore, a Court of 
Civil jurisdiction, the provisions of s. 651 are 
applicable to a person, who escapes from 
custody under the warrant of a Revenue Court. 

4 A. 27. 

Act XV of 1877 (Limitation). 

[Rep., Act IX of 1908.] 

(l)— S. 5, sch. II, art. 155 ( = s. 4, art. 155 
of 1908)— Criminal appeal.— The provisions of 
the Limitatiou Act are to be applied with as | 
much stciotnoss in criminal cases as they are | 
in civil cases. That the appellant did not knmv 
that he had a right of appeal or that he thought 
his relatives would prefer an appeal is not^a 
suffioient cause under s, 5 of Act XV of 1877 
for not preseuting bis appeal in time. A.W-N. 

(1891). 50. 

16 


/. — Imperial Acts — continued. 

Act XY of 1877 (Limitation) — contmned, 

(2) — S. 5, art. 157 — Delay in filing appeal 
— Excuse of delay. — S. 5 of the Limitation 
Act gives the Courts a discretion, which, in 
respect of jurisdiction, is to be exercised in the 
way in which judicial power and discretion 
ought to be exercised, upon principles which 
are well understood ; the words “ sufficient 
cause” receiving a liboml construction, so as to 
advance substantial justice, when no negligence, 
nor inaction, nor want of bona fides is imputa- 
ble to the appellant. Delay in the filing of an 
appeiil ought not to be excused, unless there 
are special circumstances, namely , a misleading 
by the other side or a mistake in the office itself 
or some sudden accident which could not bo 
foreseen. 9 Bom. L.R. 893 = 6 Cp. L.J. 221. 

(3) — S. 5, art. 157 — Appeal by Government 
from acquittal — Limitation. — Art. 157 of the 
Limitation Act, which provides a period of six 
months for appeals by Government from 
acquittal is subject to the provisions of s. 5 of 
the same .\ot, which allows the Court to receive 
an appeal aRer the time limited when the 
appellant satisfies the Court that he had suffi- 
cient cause for not presenting the appeal in due 
time. 1 Weir 791. 

(4) — S. la { = s. 12 of 1908) — Exclusionof time 
in obtaming copy of judgment. — The time taken 
in obtaining a copy of the judgment must be 
excluded in an appeal by the accused, in com- 
puting the period of limitation. 10 C. 642. 

(5) — S, 12, sch. ILart. 154— Appeal by per- 
sons in jail — Time taken in obtaining copies of 
judgment. — For tbe purpose of computing the 
period of limitation for an appeal from a sen tence 
of criminal Court by a person in jail, the time 
.taken in forwarding applications for copies and 
in transmission of such copies to the jail, as 
well as the time occupied in the actual prepa- 
ration of copies in the office of the Court, by 
which the judgment or order was passed, is to 
be included in “ the time requisite for obtain- 
ing a copy,” within the meaning of s. 12 of 
the Limitation Act. 9 M. 253 = 1 Weir 789. 

(6) — S. 12.— See appeal, 5 P.R. 1888 Cr. 

(7) — See SANCTION TO PROSECUTE, 1 Weir 
789. 

(8) — S. 18 ( = 8. 18 of 1908)— See ACT XH OF 
1882, s. 11, 20 B. 643. 

(9) — S. 26( = s. 26 of 1908)— See DISPUTE 
AS TO POSSESSION OF IMMOVEABLE PRO- 
PERTY. 13 C.W.N. 869 = 3 Ind. Cas. 468. 

(10) -S. 28 (=s. 23 of 1908)-See GRIM. 
Pro. Code (1898), s. 146, 26 M. 410. 

(11) — 47{ = arL47 of 1908) - Order of 
attachment under Crim. Pro. Code (1861), s. 318, 
nature of. —The plaintiff sued for the establish- 
ment of his proprietary right to, and possession 
of, a certain ghat or bathing place. The lower 
Courts held that the suit was barred by limita- 
tion under cl. 46, sch.n, Act IX of 1871, the 
suit not having been brought within three years 
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Act .XY of 1877 (Limitation) — contimied. 

from the date on which the Magistrate, acting 
under Ch. XVIII of Act XXV of 18G1. passed i 

an order directing that the plaintiff and one of 
the defendants to the suits should put in 
personal recognizances of Rs. 500 each and 
that the Tahsildar should warn the parties not 
tp go neat the bathing place until a compe- 
tent Court had settled the quarrel between 
them, the lower Courts being of opinion that 
the latter portion of the order amounted to an 
attachment of the property in dispute under 
s. 319, Act XXV of 1861. It was held that the 
order to the Tahsildar was not an attachment 
contemplated by that section. 7 N.W.P. 35. 

(12) — Magistrate's order of attachment . — 
Where a Magistrate passed an order for attach- 
ment on the finding that neither of the parties 
then at issue was in possessioni held that it 
was an order respecting possession within the 
meaning of cl. (7), s. 1, Act XIV of 1859. and, 
therefore, the limitation provided by the clause 
was not applicable, 3 Agra 65. {R., 2 Bom. 
L.R. 93.] 

(13) — Order as to possession \indcr Crim. Pro. 
Code {1861). s. 318. — that s. 1. cl. (7), 
Act XlV of 1859, was not applicable to an 
order passed under s. 318. Crim. Pro. Code, 
1861. 3 N.W.P. 171. 

(14) — Verbal order of under Act 

. IV of 1840. — A verbal order of the Magistrate 

under Act IV of 1840 cannot be regarded as an 
order, or award within the meaning of the 
term of cl. 7, s. 1, Act XIV of 1859. 2 Agra 27. 

(15) — (Acf XIV of 1859, s. 1 {7). ) -Limita- 
tion for suits for possession — Crim Pro. Code 
(1861), s. 318. — The provisions of s. 318, Crim. 
Pro. Code (1861), differ from those of Act IV 
of 1840 in many important respects. No period 
of limitation is prescribed in s. 318, Criin. Pro. 
Code, within which a suit must be brought to 
set aside the Magistrate’s award made under 
that section. 8 W.R. 490. 

(16) — DispossessioJi -under s. 318. Crim. Pro. 
Code [1861). — A plaiatiff was found to have 
been dispossessed from land by a Magistrate’s 
order under s. 318, Crim. Pro. Code. Held 
that his right of suit for possession was not 
barred, under cl. 7, s. 1, Act XIV of 1859. by 
the lapse of more than three years from the 
date of the Magistrate’s order. 9 W R. 480 
[F., 17 W. R. 281.] 

(17) — Order to record letter ending proceed- 
ings. — Where, in consequence of certain proceed- 
ings, under Act IV of 1840. a letter was written 
by a Judge directing the Magistrate to leave 
-certain maliks not in possession of a certain 
dearah in dispute to their civil remedy, and 
the Magistrate ordered the Judge’s letter to be 
put with the record, held that such order was 
not an order in the sense of Act XIV of 1859 
8. 1, cl. 7. 20 W.R. 316. 

(18) — Order disniisstn^^ complaint under Act 
IV of 1840 . — Where a Magistrate passed an 


I. — Imperial Acts — continued. 

Act XY of 1877 (Limitation) — continued. 

order dismi.ssing a complaint under Act IV of 
1840, on the ground that the complainant had 
not been forcibly dispossessed, it is not a 
binding award to which cl. 7, s. 1, Act XIV of 
1859, would apply. 11 W.R. 477. 

(19) — IX of 1871, art. 46.~Held. that 
art. 46 can only apply between the parties 
whose possession has been confirmed by the 
^lagistrate and each one of the partie.s 
to that proceeding who claimed against them. 
It does not apply in favour of one of the parties 
who has subsequently succeeded by regular 
suit in ousting the parties put in possession by 
the Magistrate, 6 C. L.R. 93- [D., 23 C- 731.] 

(20) — Possession of property — Order by Ma- 
gistrate — Suit to recover. — The period of limita- 
tion (three years) prescribed by art. 47, Limi- 
tation Act. 1377, for a suit to recover property 
that wa? the subject of an order under s. 530, 
Crim. Pro. Code, counts from the date of the 
Magistrate’s order, and not from that of a con- 
firmation order by the Sessions Judge. The 
above article has reference to immoveable as 
well as to moveable property. 6 C. 709 = 8 
C.L.R. 154. (1 M. 309, Appr.) 

{^\)— Act IX of 1871. sch. U,cl.46.—The three 
years rule prescribed by art. 46 does not apply 
to a case where attachment proceedings are 
recorded and properties put in the charge of the 
Sub-Magistrate because the previous possessor 
is unascertained. 1M.309. [F.,20A. 120 = A. 
W.N. 1897, 214; App} .. 6 C. 709 ; R., 26 M. 
410]. 

(22) — Order under s. 145. Crim. Pro. Code. — 

Art. 47 applies to all the persons bound by, or 
parties to, an order under s. 145, Crim. Pro. 
Code, and to any other persons claiming under 
or through any such persons under the title 
derived subsequent to the order. 23 C. 731, F.B. 
(6 C.L.R. 93, D.). [R., 28 B. 215 = 6 Bom. 

L.R. 932]. 

(23) — Scope of article — Scope of order by 
Magistrate, the order being under s.l45, Crim. 
Fro. Code. 1882 [correspondvig with s. 530, 
Crim. Pro. Code. 1872). — Art. 47 contem- 
plates a right to sue in ejectment being in exist- 
ence at the time of the passing of an order under 
s. 145, Crim. Pro. Cede, 1882 ; that is, it only 
bars those parties to the order, who, at the 
date of it. had a right to eject the successful 
party in the proceedings in the Criminal Court. 
19 C. 646. 

(24) — Arts. 47. 142, 144 {=arts. 47, 142, 
144 of 1908)— Crim. Pro. Code, 1882, s.l46^ 
Property attached under the section — Suit for 
possession. — A suit for possession of immoveable 
property attached under s. 146, Crim. Pro* 
Code, is not governed either by art. 47 or art. 
120, but is governed either by art. 142 or art- 
144. 20 A. 120 (3 Agra 65, 1M.309, R.) [Com- 
mented on, 26 M. 410], 

(25) — Art. 142— See No. 24. supra. 
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(26) — Art. 144 ( =art. 144 of 190S ) — Pos^essjou 
— Landsunder attachment 6i/ Magistrnte—S.146. ! 
Crim. Pro. Code. — Lands under attachment 
by a Magistrate under s. 146, Grim. Pro. Code, 
are presumed to continue in possession of the 
person, who is afterwards found to have title 
thereto. Whore a person, who is, afterwards, i 
found to have a title to a property, receives [ 
from the Magistrate the rents and profits thereof ; 
for the period during which it was held under j 
attachment by the latter, under s. 146, Grim. ' 
Pro. Code, he is held to he in constructive 
possession thereof, until withdrawal of such 
attachment. Limitation does not run against 
him during such period. 1 C.W.N. 569. [P., 

3 A.L.J. 680=A.W.N. (1906), 286, 29 A. 90.] i 

(27) -Art; 144— Sec No. 24, supra. ^ 

(28) — Art. 154 ( = art. 154 of 1908)— See j 

No. 5, supra. \ 

(29) — Arf. 1-5.5 { = art. 155 of 190S)— Appeal 
from the Besident's Court, Bangalore— Limita- 
fion. — Where a person defended by counsel on a ] 
criminal charge interfered in the examination 
of a ^tness and made a defamatory statement 
with regard to his character was charged \vith 
defamation and convicted in the Resident’s 
Court, Bangalore, held, an appeal to the High j 
Court,' preferred more than sixty days after the j 
conviction, should be admitted. 15 M. 414 = 1 
Weir 588 = 2 M.L.J. 142. fi?., 17 B. 573, 1 
Weir 589} . 

(30) — See APPEAL— APPEALS FROM AC- 
QUITTALS, 2 C. 436, P.B. 

(31) — See No. 1, supra. 

(32) — Art. 157 ( = art. 157 of 1908) — See 
Nos. 2 and 3, supra. 

(38)— Arf. J78( = ar/. J81of 1908)— Crim. Pro. 
Code (185;?). s. 195— Application for sanction to 
pi osecute — Lti/iifafion.— Rules of limitation are 
foreign to the administration of criminal justice, 
and it is only by express statutory provision that 
any rule of limitation can be made applicable 
to criminal cases. There is no fixed period of 
limitation for making an application for sanc- 
tion under^. 195,Crim. Pro. Code. Art. 178. 

Limitation Act, has no reference to applications 
arising out of proceedings under the Code of 
Crim. Procedure. 10 A. 350. [_Appl., 20 B. 
648; R., 11 C.P.L.R. 141, U.B.B. 1902, 2nd 
Quarter, Criminal Procedure, 3.] 

Aot 1 of 1878 (Opium). 

fBEP. IN PART, ACT IV OF 1894. REP. IN 
PART AND AMENDED, ACT XII OF 1891.] 

(1) — Opium cases — Undue severity of sentence 
— Measure of reward. — Rewards in opium 
cases should not, in the absence of excep- 
tional circumstances, usually exceed Rs. 6 
for each ^ tola of opium found Magistrates 
should be careful so to limit a reward as to 
leave no doubt that it can be paid out of the 
fine and valne of the onhim. combined. L.B.R. 

(1872—1692), 568. 


(2) — Opium cases — Undue severity of sentence 

— Court to be guided by sound principles 

Measure of reward.— In dealing with opium 
crises the Courts must be guided by sound 
principles, and must not, by the imposition of 
ruinous fines for petty offences, render the 
administration of the law unbearable. Rewards 
in such cases must be regulated by the quantity 
discovered and the amount of the fine which it 
is reasonable to inflict. L.B R. (1872 — 1892) 
567. (L.B.R., 1872—1892, 368, 425, 546, li.) 

(3) — Possession of opium with intemfion of 
selling. — The accused kept 2fg tolas of opium 
in his possession with the intention of selling 
it. Held that he did not thereby contravene 
anv rule under the Opium Act. ftat Un Cr 
C.'287 = Cr. Rg. 23 of 86. 

(4) — S. 3—Criin.Pro.Code (188:i),s. 191— -Im- 
porting opium into British India without license 
— Jurisdiction . — A Second-Class Magistrate 
cannot refuse to take up <a case of importing 
opium into British India without a license 
although empowered, under s. 191, Cr. P. C ', 
and 8. 3 of the Opium Act, to take cognizance 
of the offence and try the case, merely on the 
ground that the gravity of the offence required 
severer punishment than he was competent to 
inflict. Rat. Un. Cr. C. 375 = Cp. Rg. 23 of 88. 

(5) — License to possess opium — Right to have 

opium transported from one place to another. 

The accused, having a license for possession of 
opium as a medical practitioner limited to one 
seer, or eight pallams, sent his servant to 
another place to buy four pallams of opium 
from a licensed vendor of opium. The servant 
purchased the opium and took it to the accused 
at Madras. Held, that the accused was guilty 
of the offence of transporting opium by sending 
his servant to bring opium to JIadras, which 
was illegal, except under Rules VIII to XIII 
of the Opium Act, and the license, which the 
accused held, did not authorise such transport 
either expressly or impliedly. Quaere. — Whe- 
ther. if the accused had carried the opium 
himself, the license to possess the opium would 
necessarily imply a right to transport it with 
him and so override the prohibition of trans- 
port ? 13 H. 191 = 1 Weir 834. 

(6) — Ss. 3 and 4 — Beinchi removed from pipe 
and reserved for further use is a preparation^ 
Beinchi or Pyaungchi which is the refuse of 
the opium pipe is, when remo%'ed, from the 
pipe and reserved for further use, a preparation 
of opium within the meaning of s. 3 of the Opium 
Act, and its possession is illegal under s. 4, 
inasmuch as it is not permitted by the rules 
framed under the Act.L.B.R. (1872— 1832), 617. 

4, 9 — Illicit po8sess\o7i of opium^— 
Jurisdiction — Extradition Act \XXI of 1879), 
ss. 4, 5—Qovernment of India Notification 
No. 1007-1, dated 18th March, 1884.— In this 
case the accused was convicted by the District 
Magistrate of Gurgaon, under s. 9 on a charge 
of illicit possession of opium. The case for the 
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prosecution was that the accused took delivery 
of four maunds of poppy heads, at the Railway 
Station of Bawal on the Rajputana-Malwa 
Railway. The Sessions Judge, on appeal, 
acquitted the accused, on the ground that he 
had been convicted of an offence against No. .32 
of the rules framed under s. 6 and s. 13 of the 
Act, which forbids the importation of opium 
“ into the Punjab,” and that, conceding that 
I of 1878 was in force in Bawal, yet Bawal was 
not “ in the Punjab” within the meaning of 
the Rules under the Act. Held, oh an appeal by 
the Local Government, that, under s. 9 of the 
Act. the possession of opium in contravention 
of the Act being penal, as well as possession in 
contravention of rules made under s. 5 of the 
Act, it was (assuming the possession to be 
proved) for the accused, and not for the prosecu- 
tor, to establish that possession of four maund? of 
opium was permitted by the rules made under 
the Act. Held, also, that the fact that the 
said rules were not in force at Bawal was of no 
avail to the accused, if it wore sound. The 
order of acquittal was reserved, and the appeal 
of the accused returned to the Sessions Judge 
for disposal upon the merits. 8 P.R. 1887 Cr. 

( 8 ) — Ss. 3 and 9— Illegal inanxifackire of 
chandu an offence under s. 9, — With reference 
to ss. 3 and 9 of the Act the illegal manufacture 
or preparation of chandu was an offence under 
s. 0 of the Act. A.W.N. 1884, 213. 

(9) — Licensed cultivator transporting opium 
without pass. — Where a licensed cultivator 
transported opium from one district to another 
without a pass, held, that the accused, not 
being either a farmer, or a licensed vendor, or a 
w’hole-sale licensed vendor, was not competent 
to transport opium from one District into 
atiother. Held, further, that, even supposing a 
licensed cultivator could be held to be a licens- . 
ed vendor, that the accused was liable to be 
punished under ?. 9, Act I of 1878, as he had 
not complied with the provisions of the rules 
bV obtaining a pass. 13 P.R. 1884 Cr. 

(10) — S. 4 — Admixtures of opium — Rules 
undex the Act. — “Opium,” as defined in the 
Opium Act. includes admixtures of it. Kunhon 
being an admixture of opium, the possession 
of it is not allowed by the rules under the 
Act. Heuce, the possession of kunboxi is, 
under the above section, illegal, irrespective of 
the method in which it was obtained. L.B.R. 
(1872—1892), 619. 

(11) — See PENAIi CODE, s. 353 105 P.L.R. 
1904. 

(12) — See Nos. 6, 7, supra* 

(13) — Ss. 4 (c) and 9 (c)— Possession of opium 
— Burden of proof. — Under the Opium Act, the 
possession of opium is primafade illegal, and 
the person in possession must show that, in 
fact, his possession is legal. Rule III of rules 
framed under the Act provides that a person 
may possess 3 tolas of raw opium “ provided 
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\ such opium has been purchased from Govern- 
j ment or from a farmer or licensed vendor or 
I medical practitioner.” In order, therefore, 
j that a person in possession of opium may have 
; the benefit of Rule III, he must show that it 
i was purchased as provided by the Rule. If he 
fails to do so, his possession is illegal by virtue 
' of s. 4. and he is liable to punishment under 
’ s. 9(c). 1 Weir 832. 

j (14) — S.5 — Omission to keep regular account 

1 of opium. — The accused was convicted of the 
offence of contravening a rule made and notified 
' under s. 5 of the Opium Act, 1878. by not 
keeping a regular account of the opium in bis 
, possession in accordance with the stipulation in 
his license. Held that the person who contra- 
I venes a condition of a license imposed under a 
rule may be considered guiltv of a breach of the 
i rule. Rat. Un. Cr. C. 297 = Cr. Rg. 44 of 
1886. 

(15) — Registered consume) — Presumption , — 
The ordinary presumption would be that a 
person producing a certificate and asserting or 
implying that he was the person named in the 
certificate was the register^ consumer to whom, 
the certificate had been granted, and, unless it 
was proved that the vendor had reason to be- 
! Itcve that the person producing the certificate 
was not the person named in it, the vendor 
should reasonably be held to be permitted by 
i the rules to sell opium to the person producing 
I the certificate. L.B.R. (1893—1900). 419. 

■ (16) — Rule 9 — Holder of cultivator's license 

— Consumpiionof opium. — The holder of aculti- 
vator’s license is not prohibited, by rule 9 of 
the rules framed under s. 5, read in connection 
with the other rules, from consuming the 
opium of which he is lawfully possessed under 
his license. 12 P.R. 1884 Cr. 

(17) — Rules 11, 21 — Patwari's omission to 
fuj-nish cultivator's license — Liability of culti- 
vator, — Poppy cultivators, who were without 

' licenses only because the Patwari has failed to 
furnish them, are not liable under rule 21. 46 
P.R. 1885 Cf. 

(18) — Rxile 16 — Scope of the rule. — The inten- 
tion of rule 16 of rules framed under s. 5 
of Act I of 1878, is to permit possession of 
either opium not exceeding 3 colas or of in* 
toxicating drugs not exceeding th.at quantity, 
or of both not exceeding 3 tolas in the aggre- 
gate. 22 P.R. 1890 Cr. 

(19) — Ss. 5, 9—Oj^um — Chundul. — Cbundul 

is opium dissolved in water and boiled so as to- 
be smoked. A man cannot be said to make a 
preparation or admixture of opium within the 
meaning of ss. 5 and 9 of the Opium Act of 
1878 and s. 35 of the rules framed under that- 
Act, for which a license would be required, by 
merely dissolving in water the opium which 
he has legally purchased for bis own use iu 
smoking. .Rat. Un. Cr. C. 284 = Cr. Bg. 8(k 
of 86. .. 
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Act 1 of 1876 (Opium) 

(20) — Rules framed under tiu .4cf — Rules 3i 
to 50 — Form E, referred to tu rule 39 — H orrfi 
“or irt such other form as the Co»i»tis5iorwr 
Jrom time to time presci'i5<js ’’--Ultnt vires — 
Deleg>it;k potestas non potest delegari — Breach of 
conditions of a Commissioner' s license, whether 
a breach of a rule under the Opium Act and an 
offence, — S. 6 if) gives the Local Government 
power to make rules to permit absolutely or 
subject to conditions the sale of opium and to 
regulate its sale. Bule^SOof the rules so framed, 
inter alia, enacts that “ such licenses shall be 
in the form E hereto annexed or in such other 
form as the Commissioner from time to time 
prescribes.” S. 9 (/) makes it an.offence to sell 
opium in contravention of the Act or Rules. A 
holder of a license in form E would, if he 
committed a breach of the license, be selling in 
contravention of rule 39 and could be dealt with 
under s. 9 of the Act. The words “ or in such 
other form as the Commissioner from time to 
time prescribes,” in rule 39 are ultra vires- The 
rule>making power is a power delegated by the 
Government of India to the Local Government 
and the Local Government cannot delegate it 
to the Commissioner, for delegata potestas non 
potest delegari. The conditions of a form of 
license prescribed by the Commissioner are, 
therefore, not rules under the Opium Act. 
Breach of the conditions of a Commissioner’s 
license which is not in form E but in the form 
approved of by the Commissioner in Sind, is, 
therefore, not a breach of a rule under the 
Opium Act, even where the breach is commit- 
ted by a person, and a fortiori he is not guilty 
of an offence under s. 9 ' when the breach is 
committed by his servant. 1 Sind L-R. Cr. 70 
=8 Cr. L.J. 188. 

(21) — Allowing sale of opium by nn un- 
atUhoased pe*‘son.-^A. person who has taken a 
license for the sale of opium is guilty of an 
offence under s. 9 of Act I of 1878, if he allows 
another person to sell it on bis behalf, when 
that salesman's name is not endorsed on the 
license under the rules framed by the Local 
Government and published in the N.W.P. and 
Oudb Government Gazette, dated 11 th June, 
1898. 1A.L.J. 245. 

(22) -— Pr^parafion- of incorrect account.— ‘ 
There is nothing in any of the rules made by 
the Bengal Government under s. 6 of the Act, 
which would make the preparation of incorrect 
accounts punishable under s. 9. 26 C. 871 = 
8 C.W.N. 365. 

(23) — Licensed vendor of opium- 'Keeping in- 
correct accounts — Liability under s. 9. — S. 5 
of the Act,;declares that the Local Government, 
with the previous sanction of the Governor- 
General in Council, may make rules consistent 
with the Act regfulating the sale of opium. 
The Bengal Government in rule 15 (1) framed 
■ouder s. 6, and art.^8, iorm.-No. j.. Jtsithed 
under rule 15 (1), Ium provided for the retail 
sale of opium in accordance with the conditions 
specified in the license and requires that the 
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licensee is to keep an account showing the 
quantity of opium received and sold and other 
particulars. Held, that rule 15 (1) is not re- 
; gularly made, and a licensee, who keeps an in- 
; correct account in contravention of the above 
rule, is not liable to be punished under s. 9 of 
' the Act. 26 C. 571=3 C.W.N. 365. [D., 1 

I A L.J. 245J. 

(24) — Rule 9 (/) — Licemed cultivation— En- 

try of outturn of cultivation. — The omission by 
a licensed cultivator to have the outturn of his 
cultivation entered upon his license, is not a 
contravention of rule 9 (/). 10 P.R. 1893 

Cp. 

(25) — jSs. 5, 9 and 13 — Omission by poppy 
; cultivator to inform patwari of outturn of poppy 
' cultivation. — Thereis nothing in the rules fram- 
ed under the Opium Act requiring a poppy culti 

' vator to inform the patwari of the outturn of 
poppy heads from the area under cultivation, 
as in the rules opium is distinguished from 
I poppy heads. 16 P.R. 1883 Cr. 

(26) — Ss. 5 {Rule 38), 9 — Selling opium iji a 
quantity in excess of that allowed by law. — The 
act of selling opium by a licensed vendor in a 
quantity in excess of that permitted by law, is 
not a mere breach of the license, but is an of- 

I fence under the Rules framed under the Abkari 
I Act, and can be punished under s. 9. 1 Bora. 

L.R 677. 

(27) — Ss. 5. 9 — Rule 2!— Illegal transport of 
opium. — The accused, licensed retail vendors of 
opium in one district, instructed a wholesale 
contractor of drugs in another district, to send 

I them 2 maunds of poppy- heads. The latter did 
accordingly after obtaining a rowaiui from the 
1 Collector of his district, but without the permis- 
sion of the Collector of the other district. The 
accused were convicted of violations of rule 24. 
Held, that the conviction was wrong, as it could 
not be supposed that the accused authorized or 
intended to authorize their vendor to transport 
the poppy-heads otherwise than in accordance 
with law and rules in force, and as the obliga- 
tion of getting a pass for transport of opium is 
imposed upon the transporting farmer. 40 P. 
R. 1887 Gf. 

(28) — Ss. 5 and 9. — The licensed vendor cf 
madak was fined Rs. 25 under s. 9 of the above 
Act for contravening a rule made and notified 
under s. 5 of the Act and embodied in bis 
license which provided that he “shall notallow 
any of the drug to be consumed on bis premis* 
es.” The Magistrate found that the vendor 
was not present at the time when the drug was 
consumed ou his premises, but punished him 
on the ground of his direct responsibility to the 

• Government for the fulfilment of the condition 
of his license and the obligation which lay 
A^bn him. if he chose to delegate the charge of 
his shop to a servant, to take precautions in 
order to secure that the rules under which he 
hpld ^e license should be observed. Held, that, 
although a master is not generally speaking 
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I. — Imperial Acts — continued. 
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criminally responsible for the acts of his ser- ' possession of the accused was the joint posscs- 
vants, unless he expressly command* or person- ' sion of the accused aud others and that he 
allv co-operate in, them, still the vendor was , held on behalf and for the use of all. 34 P.R, 
under the circumstances liable for the breach , 1905 Cr. (13 P.R. 1879 Cr, and 31 P.R. 1902 
committed by his servant. 7C.P.L.R. Cr. 41. Cr.. 2^.) 


(29) — S. 9 {c)-~ Possession of opium beyond 
the prescribed quantity. — Any possession of , 
opium beyond the prescribed quantity amounts 
to an offence under the Opium Act and Rules. 

It cannot be said that, when possession is on 
behalf of another, it is not possession within > 
the meaning of the Opium Act and Rules. The ^ 
offence consists in the posse-ssion of an amount i 
beyond the prescribed amount, without refer- | 
ence to any question or to any alleged proprie- , 
tary right to anv portion of the opium. 1 | 
Weir 832. ' I 

(30) — -.S. 9, cl. {c)~Nnture of possession of 

opium in contriit e?ition of Pxcise Law. — S. 9 (c) 
contemplates a criminal or guilty possession, t 
In the ease of a person charged with being in 
illicit possession of opium under this section, ; 
the fact that tbe opium was found in that por- ( 
tion of his dwellifig-house. which was in his i 
sole occupation, gives rise to a printo facie pro- ' 
sumption of his guiltv possession. S.C. 236, ' 
Oudh. (S. C. 161, Oudh, F.) I 

I 

(31) — S. 9 — Possession of illicit opium, what | 

amounts to, - The accused was a shop-keeper, | 
and his neighbour was u licensed ooium seller. 
The latter not being in tbe habit of sleeping in | 
his shop used, when he went home, to put the I 
opium with the books and license in a box, 
which he locked himself, and of which be kept 1 
the key, and to make it over to the accused for 
safe custody during the night. Held, that such 
custody did not amount to possession by accused 
of the opium which was locked in the box and 
that he could not, therefore, be held to be 
guilty of having opium in his possession in con- 
travention of the Opium Act and the rules made 
thereunder. 29 A. 262. [B„ 2L.B.R. 136). 

(32) — The “ possession " referred to in s. 9 of 

the Act is possession with knowledge, and no 
presumption arises unless and until such posses- 
sion is proved. 16 C.P.L.R. 13. C^-. 17 C.P. 

L.R. 75]. 

(33) — S. 9 (c) — Presence in chandu den— Abet- 
•ment of possessing more than the prescribed 
quantity of ojyium- — The fact of the presence of 
a person in a “ chandu den” where several per- 
sons were smoking chandu, or even of his being 
found smoking there, could not warrant his 
conviction for abetment of the offence on the 
part of the master of the establishment of pos- 
sessing chandu to a larger amount than that 
allowed by law. A.W.M. 1901, 117. 

4 

(31_)"“S. 9 — Buie 16— Possession of three tolas 
of opium — Plea of joint possession.— In order to 
succeed on a defence of joint possession in a 
charge of possession of more than one tola of 
opium, it must be conclusively shown that the 


(36)— Where the defence of joint possession 
of more than one tola of opium is pleaded, it is 
not only essential to know that a certain num- 
ber of people are living in the house, but that 
they all joined in the purchase, and that it was 
held bj’ one for the use of all. 31 P.R. 1902 
Cr. (13 P.R. 1879 Cr., R.) 

(36) — As it is the possession of more than one 
tola of intoxicating drugs that constitutes the 
offence under rule 16, and not the amount 
that the person in possession may himself own, 
the accused who was in possession of 2^ tolas 
was held to be rightly convicted under s. 9, 
although there had been three other persons 
each using a fourth of it, and the accused’s own. 
share may have been one fourth. 13 P.R. 1879 
Cr. [F., 31 P.R. 1902 Cr.] 


(37) — Oinum, unlawful possession of , by mem- 
ber of joint-family — Crim. Pro. Code, s. 103 {1) 
— Search by Police“Ap 2 )€al, nev'plea tahen in. 

An accused person, who was convicted of being 
in unlawful possessiocr of crude opium, contend- 
ed that the witnesses, called on to attend the 
search, were not respectable inhabitants of the 
locality, in which the place searched was situat- 
ed, and also, for the first time in appeal, that 
his father, who was alive, being the master of 
the house, he (the accused) was entitled to an 
acquittal, in the absence of good evidence 
' exclusive possession by .a junior member of the 
[ joint-family. Held, that, in prosecutions 
I under s. 9, Act I of 1878, against a member of 
I a joint-family, the prosecution is bound to 
' prove that the opium, found in tbe common 
i room of the joint-family house, was in th® 
j exclusive possession and- control ot the - parti- 
cular member of the joint family charged with 
its possession, that such a defence could not 
be discarded simply because it was for the first 
time put forward in appeal, and that, under 
s. 103 (1), Orim. -Pro. Code, it was 4 Jie duty oE 
the police officer to call two or more respectable 
inhabitants of the locality> in which the place 
searched was situated, to attend and witness 
the search. 2 O.C. 99. (15 A. 129, R.) 


(38) — S. 9 {2} — Liability ofcartman 
opium seed. — Where accus^ No. 1 engaged 
accused No. 2 to carry illicit opium in his cart, 
held that, in the absence of proof that the 
accused knew that opium was transported 
his cart, he was not guilty. Rat. Un. Cr. C. 
378 = Cr. Rg. 28 of 88. 


(39) — S. 9, cl. (c) — Possession of opium, ingre- 
dients necessary to constitute — \}^ther 
of boat in which opium was found, comM W 
said to be in possession of the opium . — For the 
purposes of an offence under s. 9, cl. (c) of tw 
Opium Act (I of 1878), nothing is 
beyond possession of the opium ; no particular 
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/. — Imperial Acts — continued. 

Act 1 of 1878 (Opium) — 

fiAiiie of mind of the person found in possession 
is necessary to constitute the offence. The 
mere fact that the accused were two of the i 
crew of the boat in which contrab.ind opium 
was found, is not sufficient to attribute to them 
possession within the meaning of s. D of the 
Opium Act. 14 C.W.N. 308. i 

(40) — 5- 9 — Possession o/ a r<n7u’rtf/ receipt 
for parcel containing opium. — Where it was 
found that the accused had in his possession a 
railway receipt for a parcel containing opium. 
Held (dubitante). — That the possession of the 
railway receipt constituted possession of the 
opium to which the receipt related within s. 9 
of the Opium Act. 14 C.W.N 233 = 36 C. 10i6. 

(41) — Where a railway receipt fora parcel 
which contained opium addressed to thcaccused 
was found, on search made in his house, care- 
fully locked up and secreted in his box, held, 
that the possession of the railway receipt should 
be taken as possession of the opiuni within s. 0 
of the Opium Act, inasmuch as the conduct of 
the accused showed that he was aware of the 
contents of the parcel and that it w.as .^ent to 
him with his full knowledge. 32 C. 557 = 9 
C.W.N. 719 = 2 Cr.L.J. 470. 

(42i — S. 9 — Possession of opium ivithout j 
license — Legality of arrest - Conviction. — For | 
a conviction under this Act it matters not, so | 
far as the legality of a conviction goes, by 
whom the accused was arrested or found in- 
possession of the opium. U.B.R. (1897 — 1901), 
Vol. 1, 239. 

(43) — Illicit possession — Desire of Magistrate j 
to induce accused to give up opium. — The desire 
of the Magistrate to induce an .accused person 
to give up opium smoking is not in itself a 
sufficient ground for passing on him a sentence 1 
of imprisonment. L.B.R. (1872 — 1892i, 370. 

(44) — ^Possession by one of e.Tcess quantity 
purchased for several persons — Legality of. 
There is no rule allowing a person to possess 
opium purchased by another person, nor to 
possess opium in excess of the three tolas 
weight which has been purchased for other 
persons or which has been handed over to him i 
to carry. The law must be strictly construed 
and followed or its ends will be easily defeated. 
U.B.R. (1892 -96), Yol. I, 137. 

(45) — Sentence for illegal possession o/ opium 
— "Eaccessive,— It was not the intention of the 
Legislature to punish with severity trifling 
breaehes of Opium Law. In this case a fine of 
Rs. 60, and in default one month’s imprison- 
ment for the illegal . possession of one tola of 
opium was considered to be a verj' excessive 
sentence. L.B.R. (1872 —1892) , 425. 

(46) — Illegal possession — Severe punishments 
inadvisable.— ’Seyeze punishments lor an offence 
under cl. (c) of this seotion are unsuitable in 
puses, of. possession by a Barman woman of a 
small quantity for her own use and in cases 


/. — Imperial Acts — continued. 

Act I of 1878 (Opium)— 

when Excise officers abet the commission of 
such offences. U.B.R. (1892—1896), Yol. I, 
135. 

(47) — Necessity for moderate punishment in 
certain cases. — On a conviction under this^sec- 
tion, the punishment should, on considerations 
of fairness and common sense, bo moderate in 
cases of confined opium-smokes from Burmese 
times for the .continuance of a habit which 
has only recently been prohibited by a different 

1 Government. U'.B.R. (1892— 1896j, Yol. 1, 136. 

(48) — The accused was found in illegal pos- 
, session of four tolas of opium and was sentenc- 
ed to one month’s rigorous imprisonment and to 
a tine of Hs. 100 and lu default to a further 

' period of three months' rigorous imprisonment. 
Held, the punishment was needlessly severe. 
L.B.R. (1872—1892), 868. 

<49) — When an accused person is convicted 
of an offence under the Opium Act under the 
' conditions which load the Magistrate to con- 
clude that he is engaged in traffic in opium on 
a large scale or in transporting opium in con- 
siderable quantities, a substantive term of 
imprisonmont may appropriately be awarded 
in addition to a substantial fine. Wheu opium 
is smuggled or sold in large quantities, the 
profits are probably such that the prospect of 
a sentence of fine only does not act as a deter- 
rent. U.B.R. (1897—1901), Yol. I, 241. M 
U.B.R., 1892—1896, 139, D.) 

(50) — Burden of proof. Where opium of any 

kiud, and whether or not in excess of the 
prescribed maximum, is found in the posses 
sion of any person, and the legality ot such 
possession is challenged by the Crown, the 
burden of proving that the possession was law- 
fully obtained lies on the person with whom 
the opium is found. 17 C.P.L.R. 75. (16 C. 

P.L.R. 13, li.) 

(51) — S. 9, cl. (c) —Possession of ‘ Beinchi ' 
illegal . — ‘ Beinchi ’ (or half-consumed opium), 
i.e., the remnant left in an opium pipe after 
once smoking, is itself a preparation of opium 
when retained for further use and its posses- 
sion is therefore illegal under s. 9. U.B.R. 
(1892—1896), Yol. I, 133. 

(52) — Set-vanCs possession of opium, on 
master's behalf — Whether illegal — Conviction 
under s. 9 (c). Opium Act — Sustainability.- - 
Mere possession by a Burman servant, on be- 
half of his master, a Chinaman, of three tolas 
of opium, is not illegal, and the servant can- 
not be convicted under the terms ofs. 9 '(c). 
Opium Act. U.B.R. 1909, 2nd Quarter, 
Opium, 1. (U.B.R., 1897—1901, Vol- I, 232.) 

(53) —If the accused, a Burman servant, had 
had the custody of no more than three tolas of 
opium, which his master was entitled to 
possess, it might have been found that he, i 
although a Burman, had committed no breach 
of the Opium Rules on the ground that he was 
not in possession within the meaning of the 
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/. — Imperial Acts — continued. j 

Act I of 1878 (Opium) — continued. 

% 

law. But it is otherwise if the quantity of 
opium be more than three tolas. There is no | 
provision in the Opium Rules for the posses- • • 
sion of more than three tolas of opium by one 
man, nor for the joint possession of more than ! 
thal quantity bv several persons. U.B.R. 
(1897— 1901), Yol! I. 232. 

(54) — Excessive opium found in a boat — 
Liability of the master and the creu\ — Where 
50 tolas of opium were found in a boat and 
there was nothing to show how the opium 
came there, the master of the boat was liable 
to be convicted under s. 9, but not the crew'. 

8 C.W.N. 349. 

(56) — Mamifncture of opium,-. — The conversion 
of opium into “ Chnndu, ” another form of 
intoxicating drug, is not the manufacture of 

opium. 9 P«R. 1881 Cr. 

(56) — S 9 — Rules 3 and 4 U) — Manufacture 
of chandul by purchaser or opium for domestic 
use. — Reading rules 3 and 4(1) together, the 
intention must be held to permit the manufac- 
ture of chandul by h purchaser of opium from 
a licensed vendor for his own (the purchaser’s) 
domestic use from opium obtained from a 
licensed vendor* Rat. Un. Cr. C. 676 ~ Cr. Rg. 
42 of 1893. 

(57) — Illegal making over of opium — Selling 
of opium — Abetment of illegal possession of 
opium — Penal Code, s. 40. — The licensed 
cultivators of poppy employed another to 
prepare opium for them, giving him as 
remuneration ^ of the juice extracted from the ' 
poppy-heads. The latter was thus in possession ^ 
•of 321 tolas of opium and was rightly convicted | 
under s. 9. The licensed cultivators were 
convicted under s. 9 for selling opium. Held, , 
that they could not be considered to havc-seld 
opium and were therefore not liable to be con* , 
victed unders. 9. Held, further, that they were ' 
not liable to be convicted of abetment of posses- 
sion of opium, as they were cultivators in- i 
dependent of each other, and as there was 
nothing to show, the quantity made over by 
each of them. 4 P.R. 1884 Cr. 

(58) — Illicit sale of opium-Evidence of sale . — 
Several persons were found in a house, and one 
of them was smoking chandu On the premises 
were also found three pipes, two iron needles, 
one pair of tongs and a smoking pillow. The 
quantity of opium, however, found in the house 
was within the limit allowed by law. Held, 
that the circumstances were not strong enough 
to warrant the presumption that chandu was 
being sold on the premises. 7 A.L.J* 25. 

(59) — Sale of opium by servant of licensee. — In 
the absence of any prohibition in a license to 
sail opium grant^ under this Act .against the 
employment of a servant to selLthe- samB,'a-ealo 
by a servant of the licensee on behalf of his 
. master is not properly a sale of 'opinm without 

a license, punishable under s. 9 of the Act. 8. 
C. 285, Oodh* 


I. — Imperial Acts — continued. 

Act I of 1878 (Opium) — conthiued. 

(60) — S. 9(d)— Rule VIII of the Ojtnum RtiLes, 
1893 — Taluqs farmed separately — Transporting 
of opium — Pass f rom proper authorities. Under 
Rule VIII of the Opium Rules of 1893, a farm- 
er desiring to transport opium from one taluq 
to another of the same district must “ when the 
taluqs of the district are farmed to different 
farmers ” obtain a pass for each consignment 
from the officer in charge of the excise revenue 
of the district or from the Tahsildar of the 
Taluq. Where the taluqs of a district are sepa- 
rately farmed, but only one person is the farm- 
er of two of the taluqs, a person transporting 
opium from one of the taluqs to the other with 

. permits signed by the farmer, and being found, 

' in the course of transporting, in a place outside 
‘ both the taluqs. has transgressed the rule. 1 
Weir 833. 

(61) — S. 9(e) — Importing opium. — The accus- 
ed went on business into foreign territory and, 
while there, purchased one anna’s worth of 

1 opium. He ate a portion of it there, and brought 
the rest in his turban into British territory. 

, The Magistrate convicted him under s 9 (c), 

I Opium Act. The High Court reversed the 
conviction. Rat. Un. Cr. C. 969=sCr. Rg- 25 
I of 1898. 

(62) — Neglect to keep accounts. — The rules 
made under the Opium Act do not make the 

I neglect to keep accounts an ofTence punishable 
' under the Act. 1 Weir 831. 

(63) — Proof necessary for conviction. — The 
accused was charged with purchasing opium 
from unlicensed persons on the statement made 
by the accused to an Excise Darogha, who was 
directed by the Collector to question opium 
eaters in order to elicit information for the 
purpose of prosecuting unlicensed vendors, the 
accused did not admit the statement, held, 
that the accused could not be convicted, as it 
had not been ascertained that the offence was 
actually committed. 19 P.R. 1890 Cr, 

(64) — Breach of coiulition of license — Offence. , 
— An infraction of a condition of a license 
canuot be considered an infraction of the rules 
and punishable under s. 9 of the Opium Act. 

Rat. Un. Cr. C. 860 = Cr. Rg. 24 of 1896. 

(65) — The terms of a license issued under 
i rules promulgated under ss. 5 and 6 of the 
i Opium Act, 1878, are not to be regarded as 

part of the rules themselves ; and consequently, 
an infraction of any of the conditions of a 
license issued under the said rules cannot be 
considered an infraction of the rules and 
punishable under s. 9 (/) of the Act. Rat. Un* 
Cr. C. 832 = Cp. Rg. 23 of 1887. 

(66) — Form of charge . — In a charge under 
s. ^ of Act I of the rule under which the 
accused is charged should be specified clearly 
so that the accused may know precisely wiu 
what " he is charged^add' may not be 

his defence. 10 P.R. 1883 Cr.; 19 P.B. 180^ 
Cr. 
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J , — Imperiat Acts — continued. f 

Act I of 1878 (Opium) — con/int<rd. 

(67) — Liability oj master for acts of servant, 
—Where the servant of a licensed opium vendor 
sold opium after sunset, contrary to the condi- 
tions of his master’s license in his master’s 
Absence, and there was no evidence to show that 
the master had directly or otherwise authorised 
the illegol sale* the master was not liable to pay 
the penalty under s. 9 of Act I c£ 1878- 11 

C.L.R. 464. [D., IN.L.R. 81; B-. 13 C.L.R. 

336]. 

(68) — Potoer of Magistrate issuing a search 
warrant to condttct search. — A Magistrate 

has the power to issue a search warrant has the 
power himself to search. A.W.N. 1884, 213. 

(69) — Commifmenf for an offence under s. 9 
of the Act to the Sessions — Crim. Pro. 

(1882)^ s. 29— A Sessions Judge has no jurisdic- 
tion over an offence under s. 9 of th® Opium 
Act. The conviction under that section must be 
by a Magistrate. The latter is not, therefore, 
competent to commit the case to the Sessions. 
19A. 465. (1 W.R. Cr. 5. 5 M.H.C. 277, B.). 

(70) — See ACT XUI OF 1357, s- 24, 24 C. 

691. 

(71) — See CRIM. PRO. CODE (1898). ss. 252, 
243, 29 M. 372 = 4 Cr. L.J. 231. 

( 72 ) — See Crim. Pro. Code (1898), s. 555, 

16 A. 192, P.B. 

( 73 ) — See Crim. Pro. code (1898), s. 556, 
D.B.R. (1872—1892). 400. 

(74) — See JOINDER OF CHARGES, 113 P L. 
R 1906 = 4 Cr. L.J. 178. 

(75) — See SENTENCE, L-B-R. (1872 1892), 

880. 

.(76j— See master AND SERVANT, U.B.R. 

(1897—1901). Vol. I. 232, 237. 

(77) - See Nos. 7, 8, 9, 13, 19, 20, 21. 22, 23, 
24, 26, 26, 27 and 28, supra. 

(78) — Ss. 9 and 10— Scope of the section.— The 
section provides that opium in respect of wnic 
an offence under the section is committed 

be opium in the possession of the accused, a 
though the possession need not be to the know- 
ledge of the accused. The section is a pena 
one and must therefore be read plainly; the plain 
meaning is that if excessive opium is found m 
■a man's possession, he is liable to be punished, 
unless he is able to account for it satisfactorily. 

t C.W.M. 849. 

(79) — Ss. 9 and 10 — Opium in the lugg^e of 
a» child^in charge ■ of an .adult — presujnption 
Extent of punishmetiU— Where opium is found 
in the luggage of a child in charge of an adult, 
.the presumption is that it is in the-p<»^^*o° ® 
the person in Zoco parenfis to-- tho^child until 
the contrary is proved. The presumpti^ 
tmder s. 10 shonld be-impos«d'»o^ldie*aecu8ed, 
only after giving himnn opportunity to account 
iot the possession of opinm, and if he is then 

17 


/. — Imperial y4c<s— continued. 

Act I of 1878 (Opium) — continued. 

unable to account for it satisfactorily ; and the 
punishment awarded under the Act should not 
be one beyond what the public interest de- 
mands. U.B.R. (1892- 1896), Yol. I. 139. 

(80) — 5s. 9 (c) and 10 — Possession of certain 
quantity of opium several days after last pur- 
chase, as recorded in consumption slip — 
Presumption of illegal possession of opium — 
Insufficient evidence.— An accused person was 
found in possession of only 3 tolas of opium on 
the 9th June, and it was proved, from his 
consumption slip, that he had purchased 3 
tolas on the 4th June. It was presumed by 
the Magistrate that he must have consumed ^ a 
tola a day and that the 3 tolas, found in his 
possession could not be opium bought from the 
Government. His defence was that he had 
borrowed opium from bis friends, so that he 
bad not consumed the opium bo had bought 
from the shop on the 4th June- 

Held, that the presumption, under s. 10 of 
the Act-, did not apply to a case of this kind, 
and that the Magistrate was not justified in 
draw'ing the inference, which ho drew from the 
proved facts. 4 L.B.R* 314. 

(81) — Holder of a mate's receipt. — The holder 
of a mate’s receipt is presumed, till the contrary 
is proved, to be in possession of the consignment 

covered by it. U.B.R. (1897 — 1901)* Yol. 1, 
242. 

(82) — Constructive possession. — Under s. 10, 
where the accused is found in constructive 
possession of a package containing opium, he 
is bound to accoimt satisfactorily for it and to 
prove that no offence is committed by him in 
respect of it. U.B.R. (1897—1901)* Yol. I, 242. 

(82-«) — Ss. 9 audio — Presumption of guilt, 
rule of, in s. 10 — 'Meanimg of — Circumstantial 
evidence of guilt. — In construing s. 10, Opium 
Act, some limitation must be placed upon the 
general words of tbesectiou, namely, “it shall 
be presumed, until the contrary is proved, that 
all opium for which the accused person is unable 
to account satisfactorily is opium in respect of 
which he has committed an offence under this 
Act.” The effect of ss 9 and 10 oftheOpium Act 
seems to be that, when once it is proved that 
an accused person has dealt with ctpium in any 
of the ways described in s. 9* the onus of prov- 
ing that be bad a right so to deal with it is 
thrown upon the accused by s. 10. But the 
commission of an act which may be an offence 
must be proved before the presumption under 
8. lOcomesintoplay, and the presumption cannot 
be used to establish the fact. Where the accus- 
ed, after having purchased opium on^bebalf of 
his master, did not send it to the master’s shop, 
but falsely said, when asked as to it, that the 
opium h»d been stolen. Held, these circum- 
stances. though they raise a suspicion that the 
accused sold the opinm, are not sufficient to 
prove that he -had dbfte^ so*; and- the rule of 
statutory presumption embodied in s. 10 of 
the Act does not apply, and cannot be used to 
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Act I of 1878 (Opiuni) — continued. 

establish that fact. But as, on the facts proved, 
the accused might have been convicted of un- 
lawful transport of opium, the conviction and 
sentence were not interfered with. 14 C. W. N . 710. 

183)— 6’s. 9, IS—Fine—Power of :^Ingistrate 
to distribute it among })ersons concerned in the 
(letecdon. A Jligistrate is not competent to 
distribute hues among persons who may have 
been concerned in the detection of an offence 
under the Act. Rule No. 67, no far as it autho- 
rizes such payment is ultra vires. 13 P R. 1894 
Cr. 


(84) — 5. 9, Rule IG and s. li~IUegalitu oj 
search, as a defence. —In this case the accused 
was prosecuted for being in possession of opium 
in excess of the quantity allowed by law. The 
accused pleaded that the discovery of the excess 
quantity was the result of an illegal search. 
Held, the fact that the discovery was the result 
of an illegal search cannot 'exonerate the 
accused from his criminal liability 11 P R 
1906 Ce. = 4 Cr. L.J. 290 = li8 P.L.R. 1907." 

(85) — S. 10~Interprctaiion of—' ‘ Pos.session:' 

^Jiniho^nof the term— Proof of possession esseii- 

Jm/.— The term “ possession ’* implies know- 
ledge on the part of the alleged possessor. A 
man has not the possession of that, of the 
existence of which he is unaware. Before an 
accused person is required to account for opium 
there must be proof that such opium has been 

(1872-^8r2TT7r control. L.B.R. 

{^tj)—Satisfaci(yry explanation of posses- 
ion Accused discharged of onus probnndi.— 
\V here an accused person gives an account of 
his pos.session of the opium, which, if true, is 
satisfactory, and there is no evidence to show 
that it IS untrue, the burden of proving how he 

P°®^.®sed of the opium in question does 
not fall on him. L.B.R. (1872 — 1692), 597. 

.,i in case of nnlauful posses- 

sten of opium.— Where a person, convicted of 

smuggle 5i seers of opium into 

was sentenced to 
p! simple imprisonment and a fine of 

^.50, the sentence was enhanced to two mouths’ 
additional rigorous imprisonment, the Court 
pointing out that although s. 10 of the Act 
threw on the accused the burden of satisfactorily 
truT ^"® - opium in his possession contrary 

presumption 

mai h« r which 

TolJ and that possession must be 

nS’ unfrequently maliciously 

placed in or upon a person’s premises bv an 
enemy who. then, brings down the pouL to 

not prove the possession eontem- 
OudS 8. C. 161. Oudh. [F..S.C.236, 

carriers under the 
acetkw.— s. 10 contams no reservation in favour 

object of 

actments such as s. 10 is to induce Arsons like 
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carriers, to exercise special vigilance in carrying 
on their business, and this would apply as much 
to a common carrier as to a carrier under a 
special contract. 8 C.W.N. 349. 

i (89) See Nos. 78, 79, SO, 81, 32, supra. 

(90) S. I-J ~ Confiscation of pr.opertij — Proof. 

\\ here a cartman was hired by the accused 

and in the cart was found a bag containing opium 
I belonging to the accused, held, that, the order 
I for the confiscation of the cart was not legal, in 
j the absence of evidence to show that the carter 
knew that the accused’s bag contained opium 
and, even if he knew that there was opium in 
the bag, that the accused had no right to trans- 
port it. 1 Weir 835. 

(91) S. 11 — Appeal from order of confisca- 
tion.. No appeal lies against an order of con- 
fiscation passed under s. 11 of the Opium Act. 

I Weir 835. 

(32) S. 13 — See No. 83, supra. 

l33) "Ss. 14, lo and 10- Kxcisc Act, s. 38—" 
C 7 ‘im. Pro. Code, ss. 102 and 103— Search— 

II tfnesses to search— Written information—' 
Evidence.- S. 16 of the Opium Act lays down 
that searches underss. 14 and 15 of that Act shall 
be made in accordance with the provisions of 
the Code of Criminal Procedure. Under the 
Excise .\ct. it would appear from the wording 
of s. 33 of that .Act, that it is not necessary for an 

I Excise officer to conduct the search under the 
provisions of the Code of Criminal Procedure. 
It is objectionable to be constantly calling the 
I same person to witness the search, and to do so 
; is likely to prejudice the mind of a trying Ma- 
gistrate against the prosecution. When searches 
arc undertaken under the provisions of the 
Opium Act, neighbours or respectable house 
owners near to the house searched, should be 
c,a)led in to witness the search. A written infor- 
mation is not- evidence. If it is desired to 
make the matter contained in it evidence, a per- 
son who could directly testify to such matter 
should be produced as'witness. 4 L.B.R. 121 = 

14 Bur.L.R. 202 = 7 Cr.L.J. 87. 

(34) — S. 14 — See No. 84, supra, 

(35) S. 15 — See No. 93, supra. 

j (96) — Ss. 15 and 19 — Entry and search of boat 

bettccen sunset and sunrise without warrant — 

I Seizure of opium— Whether authorised in 
I transit^ ineaningof — S.75.0pium which is being 
carried about from place to place in a boat is ‘ ’ in 
, transit although the boat is temporarily an- 
; chored or otherwise fastened. But, s. 15 of the 
Act does not authorise an officer to enter and 
; search a boat, between sunset and sunrise, 
a^inst the will of the person in charge of it, 
without a warrant from another officer autho- 
rised under s. 19 of the Act. 6 L.B.R. 66, W3, 

= 2 Ind. Gas. 546. 

(97) S. 26 — Search — How to be made-^ 
Itregulanty in seureh^Effect of evid 0 tu*€r“JTk 
conduoting.a search under this Act of premisea 
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Act 1 of 1878 (Opium) — concluded. 

occupied by the accused, the provisions of s. 103 
of Code of Criminal Procedure are to be observ- 
ed. The residents of the locality must be asked 
to be present and a list of property found should 
be made. The irregularity of the search will 
impair the value of the evidence regarding the 
discovery of opium. U.B.R. il892-1896), Yol. I, 
135. 

(98) — S. 16— See No. 93, ^upia. 

(99) — S. 19— See No. 96, supra. 

(100) — S. 39— License toscU muddut— Bengal 
AH IV oj 1S66.— The sale of nnuidut is regulat- 
ed by Act I of 1878. Therefore, any license 
granted for the sale of muddut, will not be a 
license under ss. 36 and 37. Act IV of 1866. 

S. 39 of the Act applies, and. therefore, a license 
from the Commissioner of Police is necessary 
for the sale of muddut. i3C. L.R. 336. (11 C-L.R- 
464, i?.). 

(101) — 6'. 45— Sfricfcomphrtnce irith legal pre- 
liminaries .necessary before the search of house* 
Before the house of a man is searched for tlie 
discovery of illicit opium, all the necessarj 
preliminaries imposed by law must be strictly 
complied with, as opium cultivators are a?» 
tuuch entitled to the possessiou of less than 
five tolas of opium as any other person. Book 
CiF. 3 of 1872. 

( 102 )— I, cl. XX— Presumption as to 
Burman when to be raised — Ouits.— If the l.iw 
declares that under certain conditions the 
burden of proof shall be shifted from the pro- 
secutioQ to tlie accused, tbo presence of all 
those conditions should be strictly proved. 
Before a presumption that a person is a Burman 
can be raised, it should be shown that he 
ordinarily wears Burman clothes and sP^aks 
Burmese as his venwcular . U.B.R. (1892 1896), 
Vol. I, 144. 

Act Yl of 1878 (Indian Treasure Trove). 

LREP. IN PART, ACT XII OF 1891. J 

—S. 20—Crim. Pro. Code s. 28— 

Offencesunder the Act— Jurisdiction of the thnd- 
class Magistrates.— Th\rd-clf*.ss Magistrates 
have no jurisdiction to try offences puuisha e 
under s. 20 of this Act. 2 Weir 23. 

See ABETTOR, 1 Weir 919. 

Act vn of 1878 (Forest). 

[REP. IN PART (LOCALLY), ACT 
. 1879. Rep. in PART AND AMENDED, ACT \ 
OP 1901. AMENDED. ACT V OF 1890, SS. 4-* 
14; ACT XII OF 1891. REP. (IN ASSAM), REG. 
VII OF 1891.] 

{l)—ConvicHo7V—Ii€ward—Crim. Pro. Code, 
Act Xofl882, s. 545.— Where a conviction and 
sentence proceeds under the provisions ^ ® 
Indian Forest Act, it is not competent to a 
8fogistrate to pass an order of reward to t 
complainant for detecting the offence* Kat. 
Ud. Or. 0. 873 = Cr. Rg. M of 1896. 


/. — Imperial Acts — continued. 

Act YU of 1878 (Forest)— confinitcfi. 

(•2) — Rules framed under the Act —Misguoting^ 
of the section — Appeal. — A misquoting of the 
section of the Act under which a rule otherwise 
valid has been, framed, does not render the 
rule void. 19 P.R. 1880 Cr. 

( 3 ) — Rules framed under the Act by Local 
Government— Conservator notifying i)eriods and 
localities lift un'iscertained by Govermnent . — 
When the Local Government has framed rules 
under the Forest Act, prohibiting hunting and 
shooting in reserved forests during such periods 
and in such portions as the conservator may 
appoint, the Conservator, in notifying periods 
and localities left unascertained by the Local 
Government cannot be said to be exercising 
the .authority delegated to the Local Govern- 
ment by the Act. 19 P.R. 1880 Cr. 

(4) — Closing of forest for indefinite period . — 

A notification closing a forest for an indefinite 
period is not bad for indefiniteness, when it is 
not known at that time, how long it may be 
necessjiry to close the forest. 19 P.R. 1880 Cr. 

(5) _5. cut from waste — Conviction 

— Land Revenue Code. — Where a person cuts 
trees in a plot marked as waste number, the 
prosecution should lie, not under the Forest 
Act, but under the Land Revenue Code or the 
Rules framed thereunder. Rat. Un. Cr. C. 
873 - Cr. Rg- 49 of 1896. 

(6) — S. 16— Sec Mischief, l Weir 492. 

(7) — S. 28 — Summons case — Acquittal — 

Further enquiry— Revision — Crim. Pro. Code 
{1898}, s. 437. -In this case the accused was 
tried and acquitted by a Tahsildar of the offence 
under s. 25. The District Magistraoe disagree- 
ing with the decision of the Tahsildar sent the 
case for further enquiry to the Assistant 
Commissioner, Attock, who convicted the 
accused. The Sessions Judge declined to submit 
the case to the Chief Court for revision holding 
that the accused was tried in a summons case 
and could only be discharged, but could not be 
acquitted, and that the order directing further 
enquiry was not illegal. Held, that the order 
of the District Magistrate was illegal and that 
the view of the law taken by the Sessions Judge 
was erroneous. A case under s. 25 of the 
Forest Act is a “Summons case” and the 
Tahsildar, if he did not find the accused guilty, 
was bound to acquit him. and no order under 
s. 437, Crim, Pro. Code, directing further 
enquiry, could be passed. The order of the 
District Magistrate and conviction and sentence 
were set aside. P.L.R. 1900 Cr., p. 50=^19 
P.R. 1900 Cr. 

(8) — S. 25 (2) — Shooting in reserved forest . — 
A conviction recorded under s- 25 (1) of the 
Forest Act, for shooting in a reserved forest in 
contravention of any rules which the Local 
Government from time to time prescribes, is 
illegal where no such rules have been passed by 
the Government. Rat. Un. Cr. C. 684 = Cr. Rg. 
60 of 1893. 
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1. Imperial Acts — continued. 

Act YII of 1878 (Forest) — continued. 

(9) S. 25, cl- (6) — Permitting cattle to tres- 
pass miat amounts to trespass jyunishable 
:tinder the Act— Test.— The question whether 
the owner of cattle, whose animals trespass in 
a reserved forest, is criminally liable for com- 
mitting an offence under s. 25. cl. (6), Forest 

Act. 1878. depends upon the wholocircumstan- 
<ies of each particular case. In a great many 
cases, the question wiU resolve itself into, *did 
he or did he not take proper precautions to 

prevent such trespass.’ and.it.does not depend 

upon the presence or absence of the owner at 
^he moment. 16 P.R, 1909 Cr. 


/. Imperial Acts — continued. 

Act YII of 1878 —continued. 

Theft of wood from a Government foresti to 
which the Forest Act had not been applied, is 
punishable under the Penal Code. 10 P.R. 
1885 Cr. 

(!(>)— Levy of pound fines under Act I of 1871 
—Prosecution for an offence under s. 25, Forest 
Act.— The levy of pound fines under Act I of 
18/1, s. 1‘2, in respect of an offence of allowing 
cattle to trespass in a reserved forest is not a 
punishment, and does not, therefore, bar a pro- 
secution, under s. 25 of the 'Forest Act 19 P. 

R. 1835 Cp. 


(10) S. 25 (c)— Possession of fiint or steel.- 

The mere possession of a flint or steel withii 

forest limits does not constitute an offenc 
L°R^“'935^^ ^ 

(11) S. 2o {di — Trespass in reserved forest- 

— The trespass of a human beinf 
m a reserved forest is punishable under s. 25 (d 

Forest Act. Rat Un. Cp C 
602 = Cp. Rg. 2l of 1892. 

{fi)— Protected forest --Fell 
IrL to thi 

— -Compensrtfion for Oie damage. 

1 f provision, either in the Act o. 
naLnf thereunder, to award com- 

pmsation for damages in respec". of the protect- 
ed forest. 8 Bom. L.R. 987 = 5 Cp. L J 9 

-^^^-Conviction tinder the 
«^onyiscefioa.— An order for 

i^^cid^ntar^ ‘■^g^^rded as an order 

incidental on a conviction under the Act. The 

^nfiscation is by the terms of s. 54 declared to 

otbP^n? addition to any 

prescribed for the offence. 

^onfrl order for confiscation 

Should be passed simultaneously with the 

punishment for the offence. 27 C. 459. (4 A. 

-forest offence— Court- 
df.— Where persona 
offence under the Forest Act 
were each sentenced to pay a fine of thirteen 
annas, or in default to suffer one dav’s s mple 

Foresrfuel^r compensation for the loss of 
forest fuel or wood and Rs. 1-4 as Court fee 

under s. 31 of the Court Fees Act. held 
that the order ns to payment of Court-fees was 

vn under s. 25 of Act 

ZhinU 8- 63, of the kind for 

which Police officers may arrest without 

warrant. Rat. Un Cp. C.695 = Cp. Rg. 25 of 

^(16)— S.s. 25 and 66— Theft of wood from 
Governnient Forest, to which Forest Act does 

2°^^' -575.-10 the absence 

forest 

Act) to exclude the operation of the general 

““ ‘“Mention on the part of the 

pSer “Ot te inferred. 
Further s- 66 negatives any such intention 


(I/) Ss. 25, 75— Sentence — Payments of re- 
wanis out of fines and confiscations.— The pay- 
ment of rewards out of fines and confiscations 
is not a part of the sentence, but is a matter for 
the Executive Government to deal with, iu the 
exercise of the povver vested in them by the 
rules framed under the Act. These rules give 
the Government the power to pay one halfof the 
proceeds of fines and confiscations by way of 
reward without any order of the convicting 
Court, but more than one half cannot, however, 
be paid unless the Magistrate so directs. Rat. 
Un. Cr. C. 960 = Cr. Rg. 13 of 1898. 

31, 32, 34 — Cutting trees rt- 
served in protected forests. — In acquittingan ac- 
cused convicted of cutting trees reserved in a pro- 
tected forest under s. 29-a. held that a protected 
forest may be notified either under s. 28 or 
s. 34, but the powers under both these sections 
are restricted to lands which are forest or waste 
lands. Whatever liability the accused might 
be under in regard to the provisions of any 
other law, he could not be convicted under 
s. 32 of the Act, for, the land which formed part 
of a survey number iu an occupant’s holding 
and which was assessed, was not shown to be 
within the class of lands to whifeh the'powers of 
Government under ss. 28. 29 and 34 of the 
Forest Act applied. 7 Bom. L.R. 462 = 2 Cr. 
L.J. 437. 

{18-a)— S. 29— No. 18, supra. 

(18-6) — S. 31 — See No. 18, si«pra. 

32— Notification No. 58, dated the 
26th January, 1897. — Held, that the Forest 
Act, 1878, is one curtailing the proprietary 
rights of individuals, and the Act and the noti- 
fications under it must be construed strictly 
where the rights of individuals are trenched 
upon. 55 P.L.R. 1901. 

(20) S. 32 See Nos. 12 and 18, supra, 

(20-a)— S. 34— See No. 18, swpra. . 

(21) — S. 41— -Omission to jretum pass-^ 
Offence, — There'is no rule made unljer S.-41 of 

* V* ^9*^^ the Khandesh District, 

wmeh requires holders of passes to return them, 
and the omission to return a. pass is not there- 
iore aa.offence« Bnt. Un^. Cr. C. Ao. 

(Rules 21, 5(5) — Compensation i»i 
^^Prisonment—Qrim, Pro, CodSt 
s, o4o (2).— Where a person is convicted bf an 
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I. — Imperiai Acts — continued. | 

Act YII of 1878 (Forest) — con/iunrd. 

offence under rules 21, 26, framed under s. 41, | 
Forest Act, 1878, compensation cannot be ' 
awarded in addition to the imposition of fine. 

8 Boni. L,R. 126. 

(22-n)— S. 41— S<*e No- 35, infra. 

(23)— Ss. 45 and 51— Conviction under s. 51, 
when can be --Before a person can be ^ 
legally convicted of a breach of the rules 
framed under s, 51, it must l)e shown that the 
timber of which he was found in possession, 
was timber that has gone below the catching , 
places* that is to say. drift or stranded timber. 
Though the possession of unmarked timber 
within the area specified by the Local Govern- 
ment under s> 45 may be sufficient to establish 
that the timber was the property of the Govern- 
ment, yet it would not be sufficient to convict , 
a person under s. 51. 13 P.R. 1883 Cr. I 

(24) - S. 51 — See CUIM. PRO. CODE (1898), ! 

9. 260, 128 P.L.R. 1902. | 

(24-n)— S- 51— See No. 23. sK/jrn. i 

(25) — Ss. 52, 73 — Sub-Assistant Coyj^rvator | 
of Forests — Seizure and detention of timber 
Want of a valid pass. — Where a Sub-Assistant 
Conservator of Forests seized timber under the 
suspicion that it was property stolen from the 
Government forests, held that he could justify 
the seizure on the ground of the commission m 

a forest offence arising from the want of a valid 
pass. According to s. 52. Forest Act (VII of , 
1878), a forest officer cannot justify the j 
detention of goods on the ground I 

offence against the forest laws, where he had : 
not taken the course which that section pro- , 

scribes cf taking the matterbeforea Jlagistrate. j 

15 B. 229. I 

(26)-Ss. 54 and 55— Coniiscation of forest 
produce, the pfroperty of Government. No con- | 
fiscation order is necessary, or can bo made, m : 
respect of forest produce, which is the property 
of Government, and regarding which a 
offence has been committed. All that need e 
done is, to direct that it should be taken y 
some forest officer. 4 A. 417. 

(27) — Power (o eo7ifiscate.—lt \^ only in re- 
spect of forest produce with regard to whicn an 
offence has been committed, that power c 
direct confiscation is given by law. Sue an 
order, regarding forest produce not belonging 

to Government, can only be 

when the offender is convicted. 4 A. 417. L •> 

27 C. 450.] 

(28) — Ss. 54. 76— Reward— Forestproduce.-- 
Since there can be no legal confiscarion 
Government property, a reward 

out of sucli property- Rat. Un- Cr. C* ozo • 

Rg. 44 of 1892. 

(29) — S. 51— Sec No. 13, supra, 

(80)— S. 55 - Disposal of propcr(/y.— Under 
8. 65, Forest Act, the property, regarding whwu 
an offence is committ^, should be awarded t 
Government. 5 Bom. L.R. 124. 


/. — Imperial Acts — continued. 

Act YII of 1878 (Forest) — continued. 

(^l)— Government Forest produce, offence' 
relating to- — Proper order, — When the forest 
produce, in respect of which an offence is com- 
mitted, is found to be the property of Govern- 
ment, the only order which the Magistrate can 
legally make regarding it, under s. 55 of the 
Indian Forest Act, is that it should be taken 
charge of by a Forest Officer. An order for its 
sale and the payment of a reward to the inform- 
er from its proceeds is therefore illegal. Rat. 
Un Cr. G.361 = Cr. Rg. 3 of 1888. 

(31-a) — S. 55 — See Nos. 26 and 27, supra. 

(32) — S. 56 Forfeiture for forest offence when 
a good title has vested in a third person . — 
Under the orders issued by the Collector of 
Kandesh, certain Bhils entered the forest, 
brought from it teak logs under the customary 
passes, and sold them in open market to 
applicants who purchased in good faith. The 
Government sought to forfeit them on the 
ground that a forest offence had been commit- 
ted in respect of them, inasmuch as the 
permission under which ihe Bhils acted, only 
allowed them to cut deadwood and the logs- 
did not fall under the description. Held, 
ordering the logs to be restored to the custody 
of purchasers, that it was clear from the terms 
of s. 56 that a forfeiture was not a consequence 
of a forest offence, under the conditions stated 
in that section, where a good title has vested in 
a third person. 2 Bom. L.R. 675. 

(33) — S. 55— Cri»i. Pro. Code (1872), s. 297 
— Revision by High Cmirt of un order of 
a subordinate tribunal under s. 58 of Forests 
Act, VII of 1878. — The terms of s. 58 of the 
Forests Act do not exclude the ordinary revi- 
sional powers of the High Court over a 
subordinate tribunal in the exercise of its 
Criminal jurisdiction, where there had been a 
judicial proceeding. 4 A. 417. 

(34) — S. 63 — See No. 14, supra. 

(35) — Ss. 6*4, 41, Rule 26 — Crirn. Pro. Code, 
1882, ss. 222,223 — Pass for forest produce belong- 
ing to Government^General charge. — An inam- 
dar, the owner of a forest, obtained in October 

1891. a book of passes authorising him to issue 
the same for the transit of forest produce belong- 
ing to himself. Between October 1891 and March 

1892, he issued 50 of these passes covering 
forest produce exceeding altogether 10 khandis; 
of tbe.se, about one khandi may have belonged 
to the inamdar and the rest, it was presumed, 
belonged to Government, but it could not be 
made out what particular pass or passes covered 
the produce belonging to the inamdar. He 
was convicted, in respect of forest produce over 
and above his own, under ss. 411 and 109,I.P.C.v 
and Rule 26 of the Rules passed under s. 41 of 
the Forest Act, the charge being framed in 
general terms with reference to all the transac- 
tions between October 1891 and March 1892. 
Held that the conviction under Rule 26 could 
not be sustained, there being no express 
prohibition in Buie 8 against issuing such. 
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]. — Imperial Acts — continued. 


!• — Imperial Acts — continued. 


Act YII of 1878 (Forest)— 


Act YII of 1878 (Forest) — concluded. 


passes for forest produce belonging to Govern- 
ment, and Rule 13 not applying to the case. 
Held, further, that the general charge as 
framed bv the Magistrate was correct. Rat. 
Un. Cr. C. 659 = Cr. Rg. 24 of 1893. 

(36) — S. 66 — See Nos. 15, 16, supra. 

(37) — S. 07 {a) —Receipt of compensation by 
■officer notempoicercd — Legality of prosecution . — 

^^e n s t f r grazing cattle in a 
reserved forest is received by an officer not 
•empowered to do so. such receipt does not in 
-strict law bar a prosecution for the offence. 
“Such officer” ins 67 (2l of the Forest Act 
means an officer empowered. Rat. Un. Cr C. 
591 = Cr. Rg. 6 of 92. 

(33)— S. 09— Cattle Trespass Act, I of 1871, 
•s. 11 — Cattle straying iu reserved forest. — If 
cattle were found straying in a reserved forest, 
the seizure of the same would be legal even if 
no damage had actually been done, inasmuch 
as s. 69 of the Forest Act makes s. 11 of the 
Cattle Trespass .\ct applicable to forests. 22 
B. 933. 

{38-a) — S. 73 — See No. 25, supra. 

(39) — 6’. 75, interpretation of — Excise law — 
‘Confiscation in the owner's absence. — The boat, 
in which excisable articles are carried in 
contravention of the excise law, should not be 
confiscated under the provisions of s. 75, unless 
it is found that the owner of the boat was in 
some way implicated in the offence under the 
excise law. 12 C.W.N. 139. 


(40) — S. 75, Rule 1 — Order of Court. — Under 
Rule 1 of the rules framed under s. 75 of the 
Forest Act, one half of the fine imposed is 
payable as reward without any order of the 
convicting Court. Rat. Un. Cr. C. 622-Gp. 
Rg. 46 of 92. 


(41) — Apportionment of retcard. — It is not 
competent to a Magistrate to order a reward to 
be less than half the amount of the fine. When 
the reward is to be distributed among more 
than one person, the apportionment vests in the 
Conservator of Forests, Rat. Un. Cr. C. 610 = 
€r. Rg. 31 of 92. 


(42) -5. 75, Rules 3, 13, 26—Pass>book‘- 
•Contractor — Authority. — Of the rules framei 
under the Forest Act, Rule 3 prohibits th 
•removal of forest produce beyond certain limit 
without a pass from the Conservator or som. 
person duly authorised in that behalf unde 
Rule 13. Held that a contractor under thi 
Forest Department, to whom the Forest officei 
hasgiven a pas.s-book containing passes bearing 
the office seal with an endorsement that hi 
might thereby remove timber, was sufficiently 
authorised under Rule 13 to issue passes Rat 
Un. Cr. C. 424 = Cr. Rg, 88 of 88. 


(43) — S. 75 — See No. 17, supra. 

(44) — Ss. 75, 76— Offence under the section, 
what constitutes. — The offence under s. of tie- 
Forest Act is only committed, under the express 


terms of the Act and rules, when the trees cut 
j are the property of Government. The Court, 
I before convicting, is bound to satisfy itself of 
Government proprietary rights in the usual 
modes and by means of the usual materials 
; recognised in Courts of Justice. The declared 
opinion of the Executive Government merely as 
such can have no more weight with the Court 
than that of the humblest of Her Majesty’s 
i subjects. 18 B. 670. [F., R«it. Un. Cr. C. 828]. 

i (45) — S. 76 — See Nos. 28 and 44, supra, 

(46) — S. 78— Penal Code, s. 187 — Refusalto 
serve as member of panch. — A person refusing to 

j serve as member of a panch appointed for the 
purpose of drawing b. panchnama with reference 
to certain wood alleged to have been illegally 
cub in the reserved forests, was held not to be 
j liable to be convicted under s. 187, I.P.C., as 
he was not shown to be a person contemplated 
in the provisions of the first three paragraphs 
of s. 78 of Act VII of 1878, and as the purpose 
for which he was caviled upon to give his assist- 
ance was also not one of the purposes men- 
tioned in clauses (n) and (d) of that section. 
22 B. 769. 

(47) — S. 172 — Forest officer, whether a public 
servant — Penal Code, s, 182. — Under s. 172, 
Forest Act, the Forest officer is a public servant 
within the meaning of the Indian Penal Code. 
Any false information given to him with the 
intent mentioned in s. 182, T.P.C., is punish- 
able under that section. whether that informa- 
tion is volunteered by the informant, or given 
in answer to questions put to him by that 
officer. 10 B. 124. 

Act VIIl of 1878 (Sea Customs). 

[Rep. in part, act XVI of 1904. Amend- 
ed. ACT IX OF 1885. SS. 5 AND 6^ ACT II 
OF 1887. SS. 1 — 4 ; ACT IV OF 1839. SS 10 and 
11 ; ACT VIII OF 1389, SS. 1 AND 2 ; ACT IX 
OF 1891, S. 3; ACT XII OF 1891 ; .ACT VIII 
OF 1894. s. 11. Supplemented, act VIII of 
i 1896. application OF S. 150 EXTENDED, 
Act XIII OF 1890, S. 9. APPLIED WITH 
MODIFICATIONS. ACT II OF 1896]. 

(1) — S. 19— See BOM. ACT V OP 1878, SS. 3 
(10). 9 and 43, 11 Bom. L.R. 221 = 33 B. 380 = 

1 Ind. Cas. 343. 

(2) — Ss. 76, 167 (30) — Master of shipalloiving 
boat-load to leave vessel without boat-note. On 
reading ss. 76 and 167 (30) together, there is no 
doubt as to its being the duty of the master to 
see that each boat-load is accompanied byaboat- 
note specifyingthc number of packages sent and 
the marks and numbers or other descriptions 
thereof. It is further provided that each such 
note shall be si^ed “by an officer of the 
vessel.” A duty is thus on the master of the 
vessel to see that no boat-load leaves his vessel 
without a boat-note. Failure to discharge this 

• duty is punishable under s. 167 (30). 1 WeiP 

897. 

% 
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/• — intperlsl Acts — continued. 


Act Yin of. 1878 (Sea Custoi'ns) — concluded. 


(3)-~S. 167 (30)— St’f No. 2. supra. 


—Sec Tr.\de Mark, 4 C.L.J, 2GS = 10 
C.W.N. 107; 1 Weir 557. 


I,— Imperial Acts - continued. 


Act XI of 1378 (Indian Arms). 

[Rep. in part, act xii of isoi.j 
See Act XXXI of 1860. 


(1) — Air-gun — not adapted Jor use with explo- 
aiv<»s — tvJietlier it conies under dejinition of ar)ns 
— Tariff Act {No. XI of 18H'2 ). — Where an air- 
gun was found to be similar to the * gem ’ air 
guns, which are not adapted for use with 
explosive substances and which have been 
clawed as toys by the Government for the 
purposes of the Tariff Act, held, that the 
air-gun in this case was a toy and did not come 
under the definition of arms within the meaning 
of the Arms Act. 4 Cr. L.J. 2S9< 


(2) — Sub-Inspector, not of the 1st grade, pre- 
sented bi/ Government with a revolver, goiiig 
armed ioith dagger — ^Vhether offence . — A Sub- 
Inspector of Police, not of the 1st grade, who 
has been presented by Government with a six 
chambered revolver, was charged under the 
Arms Act of going armed w'ith a dagger without 
a license. Held, that the exemption under 
cl. (18) of paragraph 1 of Notification No. 618 
of 1879 covered a dagger also and that the 
Sub-Inspector committed no offence by the 
possession of the dagger. U.B.R. 1907, Fourth 
Quarter, Arms, 1. 


(8)— 5. 1, cl. (5) and s. o—Sale of arms bij 
public servant in execution of decree whether 
cooeredbys.I.cL (6),.drms Act— Act XIV of 1882, 
Crim. Pro. Code, s. 226 .— Held that the sale 
of arms by the Nazir of the Court, in execution 
•of a decree, is a sale by a public servant in 
discharge of his duty, and, therefore, excluded 
by 8. 1, cl. (6). from the operation of the Arms 
Act. XI of 1878 ; it would be a proper thing 
Jor the Court ordering the sale, to give notice 
of the sale and of the purchaser’s name and 
address contemplated by s. 5 of the Act. 9 B. 
618. 


(4)— S. 4 -Term “firms’’ defined.— TheTe 
is no exhaustive defiiiition in the Arms Act, of 
the expression “ arms ” which, though neces- 
sarily including the articles specified in the 
section, may also be held to apply to other 
instruments or weapons. Where the circum- 
stances of a case show that a weapon or 
instrument is carried or possessed for the 
purpose of offence or defence and not as an 
article of domestic or agricultural utility, there 
-is no reason why such weapon or instrument 
should not be hold to fall within the category 
of ** Arms.” 20P.R. 1900 Cr. 


{6)— Parts of Arms -Chavei— The word 
“arms’* in s. 4 includes parts of arrafs and, 
therefore, chavies may be ** arm s ’JL-witbin the 


Act XI of 1878 (Indian Arms) —continued. 


(6)— S. 4 — Chavi. — Held, that s. 4, Arms Act, 
1878, does not define ‘ Arms ’ but clearly in- 
cludes parts of arms within the word, and that 
chnvis are arms within the meaning of the 
Arms Act. 33 P.L.R. 1901. 


(7) — -4r?>is, definition of — Su'ord-stick. if 
sword . — A sw’ord-stick is a sword sheathed in 
a cane-stick and comes within the definition 
of arms in s. 4 of the Indian Arms Act. What- 
ever can be used as an instrument of attack 
or defence, for cutting as well as for thrusting, 
and is not an ordinary implement for domestic 
purposes, comes within the meaning of the sta- 
tute. 11 C.W.N. 971 = 34 C. 749 = 6 Cr. L.J. 
227. 


(8) — “ ” definition of — Cook's knife^ 

whetlwr is an arm. — The purpose for which 
an implement is primarily intended regulates 
whether it should be considered an arm or not. 
A cook’s knife is not an arm. The accused’s 
conduct in inanulacturing a sheath for the 
knife, to enable him to conveniently carry it 
about with him, does not convert it into an 
arm, unless the character of the knife is altered, 
{e.g.), by grinding it so as to make it double- 
edged. 5L.B.R. 130. 

(9) — Test whether a weapon is an arm — 
Clasp-knife 'not an arm. — The purpo.se for 
which a weapon is carried cannot be a suffi- 
cient test of whether it is an “ arm 
A clasp-knife is not a dagger and 
designed or suitable, for warfare. Therefore, 
it does not come within the definition of 
“ arms.” L.B.R. (1893-1900), 487. (L.B.R. 
1893—1900, 417, F.) 

(10) — Empty cartridge case- Ammunition , — 
Empty cartridge case is ammunition as de- 
fined by s. 4 of the Arms Act, the possession of 
which is an offence. 7 A. L.J- 102 = 4 Ind. 
Cas. 405 = 10 Cr. L.J. 573. 


” or not. 
is not 


(11) — Ss. 4, 19, cl. if) (n ) — Empty cartridge 
cases - — The expression” all parts of ammu- 
nition" as used in s. 4 of the Arms Act includes 
emptv cartridge cases. 7 Bom. L.R. 474 = 2 
Cr. L.J. 449. 


meaning of the Arms' Act. 20 P-R. meapinj^^f 


(12) — S. 4 (3) — Battle-axe, whether an arm . — 

The word “ includes” in s. 4 (3) is clearly not 
intended to be exhaustive. A battle-axe is an 
arm for the purposes of Act XI of 187S. 1 

Weir 654. 

(13) — Ss. 4, 5 and 9 — Manufacture or posses- 
sion of fire-work — Rockets. — The manufacture or 
possession of fire-works, including rockets which 
are mere fire-works, does not come within the 
prohibition of s. 5 of the Arms Act. The rockets 
referred to in s. 4 under the definition “am- 
munition” are war-rockets. 5 M. 169=1 Weir 
683. ID., 8M. 202J. 

(14) — Ss. 4, 14 — Gun-barrel in good order is 
a fire-arm. — An old-fashioned muzzle-loading 
g un-ba rrel in good condition and with the touch- 
‘faults ih good orSer is a fire-arm within the 

There is nothing in s. 14 





’ Vakil Willi 
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Act XI of 1878 (Indian Arms) — continued- 

inconsistent with s. 4. “ Fire-arms” in s. 14 

includes parts of fire-anns- 3N.L.R. 53 = 5 Cr. 
L.J. 435. 

(15) — Ss. 4, 14 find 19 (j) — Gun-barrel. — A 
gun-barrel, so long as it can be used as a gnn- 
barrol, is an arm within the definition of the 
Anns Act, s. 4. because it is a part of a fire- 
arm. But it is not a “fire-arm ’’ within the 
meaning of s. 14 of this Act, nor is it one of the 
other articles mentioned in the section. 12 G. 
P.L.R. Cp. 10. 

(16) — Ss. 4 and 19 — Sxvord hilt, whether 
arm." — The expression “arms” includes 

“ parts of arms,” Sword hilts are, therefore, 
“ arms ” within the meaning of the Act. 38 P.R. 
1889 Gr. 

(17) — Revolver oxit of repair, tvhether an arm 
within Act — Possession of such weapon without 
license, whether anofTexice under Act. — A revolv- 
er. even if it is out of repair, is none the less 
an arm, within the definition of s. 4 of the Arms 
Act. and a person in possession of such a weapon, 
without a license, is guiltv of an offence under 
s. 19 of the .\ct. 6 P.R. 1908 Gp. = 14 P.W.R. 
1908Gr.=7Gr. L.J. 350 = 148 P.L.R. 1908. 


(18) — Unserviceable fire-arms, possession of, 
uiithout license . — In including parts of arms 
in the meaning of arms, the Legislature 
intended to provide against the importa- 
tion and retention of arms in parts which 
might be put together any moment and used as 
fire-arms. A fire-arm, which is defective and 
otherwise unserviceable, is not within the 
meaning of the Act. Therefore, possession of a 
gun rendered unserviceable by the loss of the 
trigger is not an offence under s. 19 (1) of Arms 
Act, 6 M. 60, F.B. = 1 Weir 657. [F.. 1 Weir 
368 ; R., 12 C. P.L.R. 8 Or.; Diss., 1 Sind L.R. 
18. F.B., 6 P.R. 1908 Cr., 3 N.L.R. 53. 1 Weir 
659 = 21 M. 360. F.B.] 

(19) — A broken and unserviceable gun will not 
fall under the designation of “parts of arms” 
within the meaning of s. 4, Act XI of 1878. 
1 Weip 658. 

(20) — A revolver, the trigger of which is out 
of order, is a fire-arm within the meaning of 
the Arms Act. In such cases, the question is 
not so much whether the particular weapon is 
serviceable as a fire-arm, but whether it has lost 
its specific character and has so ceased to be a 
fire-arm. Whether, in any particular case, the 
instrument is a fire-aim or not is a question of 
fact to be determined according to the circum- 
stances. 21 M. 360 = 1 Weir 659, F.B. [F., 6 
P.R. 1908 Cr. = 14 P.V/.R, 1908 Cr.; R., 1 Sind 
L.R. 18.1 


(21 ) — Possession of gun-barrel and nipple . — 
The term “arms” includes part of arms. 
Therefore, the possession of a gun-barrel and 
nipple without a license, in serviceable condi- 
tion, is an offence under s. 19 (/). 7 H. 70 = 1 
Weir 658. [R., 12 O.P.L.R. 8 Cr., 8 N.L.R. 
68.J 


/. — Imperial continued. 

Act Xi of 1^78 (Indian Arms) — continued. 

(22) — Ss. 4, 19 (n) — Ammunition, definition 
of —Empty cartridge crises, j^ssession of . — 
Empty cartridge cases fall within the defini- 
tion of ammunition given ins. 4 of the Arms 
Act. Therefore, a conviction under s. 19 (o) of 
the Act for the possession of such cases is legal. 
4 Ind. Gas. 405 Gr. 

(2.3) — Ss. 4 mid 19 (e) — "Going armed ” mean- 
ing of — Clasp-knife not an arm . — The offence 
punishable under s. 19 (e) of the Act consists 
ingoing armed with a weapon falling within 
the meaning and definition of the terra “arm” 
as used in the Act. No weapon can he held to 
be an arm within the Act, unless it is a weapon 
which would ordinarily bespoken of as an“aim.’’ 
The purpose for which an implement is pri- 
marily intended regulates whether it would, in 
ordinary parlance, be spoken of ns an arm, and 
if it is not designed for use as a weapon of 
offence and defence, although it may be used 
as such, then it is not an “arm.” A clasp- 
knife does not fall within the ordinary natural 
meaning of the word arm. 1 L. B.R- 271. (L.B. 
R., 1893—1900, 416 and 487, commented on.) 

(24) — Ss. 4 and 19 if)— See ACT IV OF 1884, 
ss. 5 and 7, U.B.R. (1897—1901), Vol. I, 193. 

(25) — Ss. 4 and 27 — Anns, definition of— 
Power of Government to exclude — Opinion of 
the Court — “ Das ." — The word ''arms," except 
so far as the definition expressly includes other 
weapons, must be understood to mean weapons 
of offence, suitable for use in warfare. The 
Government of India have, under s. 27. the 
power of excluding any description of arms from 
the operation of the Act. But the Act does not 
empower the Government to define what is an 
arm within the meaning of the Act. If fttiy 
thing is not. in the opinion of the Court, an 
arm within the meaning of the Arms Act, it 
is immaterial whether Government have or have 
not excluded it from the operation of the Aot. 
Das of the kind described in the Government of 
India, Home Department Notification No. 827, 
dated 15th June, 1893, as excluded from the 
operation of the Act, are not arms within the 
meaning of the Act, and it is. therefore, un- 
necessary to exclude them from the operation 
of Act. L.B.R. (1893—1900), 416. (L.B.R , 1893' 
1900, 320, overruled.) 

(26) — S. 5 — Keeping arms for sale — Dagger- 
shaped clasp-knives, whether * arms ’ within the 
definition of. — The appellant in this case was 
convicted of having kept arms for sale in con- 
travention of the provisions of s. 5 of the Aot. 
The question for decision was whether ^ the 
dagger-sh^ped-knives, known as clasp-knives, 
fell within the definition of ‘ arms * in the Act* 
Held, the purpose for which an implement is 
primarily intended regulates whether it would, 
in ordinary parlance, be spoken of as an arm* 
Applying this test, there could be no doubt that 
the manufacturer of the knives before the Court 
intended to supply weapons to persona . who 
wanted efficient stabbing instruments. They 
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Act XI of 1878 (Indian Arms) — con/iuit€d. 

could not bo likely to serve :\oy domestic pur- 
pose. Under the circumstances, the knives fell 
within the dcQnition of ‘arms.’ 3 L.B.R 1 = 

2 Gr. L.J. 372. 

(27) — S. 5 — See Nos. 3, 13, supra. 

(28) — Ss. 5 and 19 —License for match-lock — 
Licensee converting it into perenssion gun . — 
There is no distinction drawn in the Act between 
the various kinds of explosive fire-arms ; and, if 
reference is had to sch. II, it will be seen that 
a distinction is there drawn, not between the 
different kindsof gun, as for example, a rifle and 
a smooth-bore, but between fire-.irms and fire- 
arm barrels and pistols and pistol-barrels. Where 
a person was charged with possessing a percus- 
sion-gun, while his license covered only a match- 
lock, and the defence was that, for convenience 
sake, he had the original gun altered from 
match-lock to a percussion-gun after he obtained 
license, held, that the accused could not be 
convicted under s. 19 of the Act. 10 M. 131 = 

1 Weip 665. 

(29) — S$.5, 19 fn) — Rei^airing arms withoiU 
license, — In the Arms Act, the word “ repair ’ 
appears neither in the provision prescribing a 
license, nor in the provision prescribing a 
penalty, the word “ convert ” being used in 
substitution therefor. The term “ manufacture 
cannot be construed to include “ repair. 1 
Weir 653. 

[SO)— Repairer of arms.— A repairer of arms 
is not within the purview of ss. 5 and 19 (n) of 
the Arms Act. 1 Weir 656. 

(31) — Ss. 5 and 19 (b}—Sale of gun used for 
private purpose, after notice, but before permxs- 
ston. — ^The sale of a gun, used for one’s private 
purpose, after giving notice to the Magistrate, 
but before the receipt of his permission, is not 
an offence under s. 19 (6) of the Act. 1 Weir 

857. 

(Sl-a)— S. 0—See No. 13. supra- 

(32) — Ss, 13 a}id li— Servant carrying arins 
under orders of master e — A person licenced to 
CATvy a gun« lent one of his ser\Tints his gun to 
shoot game with it. Held that the servant 

should not be convicted for carrying a gun \Mtu- 

out a license and that the gun should not be 
confiscated. A.W.N. 1881, 7. A. 118.j 

(33)— Ss. 23, 19, cl. (e)—Meanimj of the 
term “ going armed.'' - Term “ going armed ^ in 
8. 13 of the Act means "carrying arms. l 

Weir 663. 

(34) — A person, who appears in a public place 
or issues from his own property or abode, 
having about his person a weapon of the sort 
* described in s. 4, and not covered by ^ 

goes armed within the meaning of s. 13 of the 
said Act. The phrase " goixig aimted " is not to 
be restricted to the meaning, carrying or bcar- 
. ingarms in the manner usual for the parUcular 
weapon in view. L.B.R. (1898 — 1900)f 284. 


/. — Imperial Acts — continued. 

Act XI of 1878 (Indian Arms) — continued. 

' (35) — Ss. 13, 14, 19 and 22 — Master and 

, servant — Delivery of gun to servant for shooting 
. — d/t’nning of possei^sion " in s. 22. — From 
, s. 22 (1) of the Act, it is clear that the transfer 
of possession contemplated is something more 
\ than the entrusting of an arm to a servant, 
i liloreover, in ss. 14 and 19, the Act deals with 
possession and control as distinct matters. A 
servant using a gun belonging to his master 
would no doubt have the weapon under his 
' control, so long as the use continued, but the 
weapon would remain in the master’s posses- 
sion. Throughout the Arms Act the word 
"possession” must be taken to mean some- 
thing different from mere “control.” 4 N.L. 

I R. 78 = 8 Gr. L.J. 18. 

(3G) — Ss. 13,16 andlO — Unlicensed possession 

■ of a double barrelled gun by a reservist. — The 
; notification of Government of India exempts 

all soldiers, in the service of Her Majesty the 
Queen Empress of India, from the operation of 
certain provisions of ss. 1.3 to 16 of the Arms 
' Act. The term “ soldiers ” includes reservists. 

■ Held, therefore, that a reservist of the 45th 
sikhs found in possession of double-barrelled 
gun wit'nout a license was not guilty under 
s. 19 of the Arras Act. 1 P R. 1902 Cp. 

I (37) — Ss.lSand 19 -License to carry arms 

' — Failure to produce it on being required to do 
so. — The law does not require, nor the license 
provide, that a license to carry arms shall 
] always be on the person of the bearer of arms. 

I If, on being required to show his license, the 
I bearer of arms is prepared to produce it, on being 
. given a reasonable opportunity to get it, and 
I such license exists, be should not be prosecuted. 
The production of the license at the trial is a 
sufficient answer to the charge of infringing 
the Arms Act. 20 C. 414. (F., 3 C.W N. 394. j 

j (38) — License to carry arms covering one 
\ retainer. — A license to carry arms including a 
retainer authorises any retainer to carry the 
I armsspecifiedin the license with the permission 
' of his master. The license should not be so 
construed as to restrict the retainer to carry 
the arms onlv in the presence of the master. 
20 C. 444. 

I (39) — Ss.l3 and 19(e) — Going anned incontra- 

venlion of s. 13 — Gun carried by a servant for 
a master who is legally entitled to possess and 
go armed. — Carrying arms does not necessarily 
I equal going armed ‘ It must '.constantly happen 
I that sportsmen on their way to and from the 
j field hand over their guns to their servants to 
: avoid unnecessary fitigue to themselves, and 
! by doing so it does not appear that the servants 
^ should be considered as going armed when 
j they have no control over the use of the gun 
I so far as intended, and are simply bearers of 
! the gun as a load. If the gun were taken to 
I pieces before being handed to the servant, 
it would be difficult to hold that he could be 
armed with it ; and the moral restriction of 
the servant’s duty to make no use of the gun 


18 
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Act XI of 1878 (Indian Arms)— 

seems in effect to m.ake the same difficulty 
when the gun is left complete. U-B.R. (1897- 
1901), Yol. I, 1. (15 A. 27, i?.) 

(40) — Going nrtned inconiravcniionof s. 13 — 
In this case the accused was found in another 
man's house wearing dagger. He did not 
allege that the dagger was not his or that he 
had not brought it to the house. On the 
contrary, he specified the purpose for which 
the dagger was used. Held, that under the 
above circumstances the accused hadcommitted 
the offence of " going armed with a dagger in 
contravention of s. 13 U.B.R. (1897 — 1901), 
Yol. I, 4. 


(41) — hicense to go armed for special purpose. 
— Where a license to go armed is granted for 
protection only, the licensee cannot use it for 
sport or display. 1 Weir 663. 

(42) — Failure to talie license- — S. 19 makes 
it punishable to go armed, in contravention of 
the -provisions of .s. 13 which prohibits any 
person from going armed except under license. 
These words cannot be held to mean that the 
licensee is bound to take his license with him 
whenever hegoesarraed. 1 Weir661. 

(431— S- 14— See Nos. 14. 15. 32 and 35, 
supra, and No. 81, infra. 

(44) — Ss. 14 and 15 — Order appointing an 
officer rts commissioned officer icith retrospective 
effect — Effect. — The petitioner, who was pro- 
moted from the rank of Haveldar to the rank 
of Jamadar on 30th August, with retrospective 
effect from the 1st June, was held to be a 
commissioned officer from the 1st June, and 
therefore was held to fall within one of the 
classes exempted by the Government of India 
from the operation of the prohibitions contained 
in ss. 14 and 15 of the Arms Act. The posses- 
sion of his gun by his servant without a license 
on the 22Dd June was held not to be an offence. 
27 P.R. 1885 Cr. 


(45) — Ss. 14, 15 and 19 (/) — Possession of 
sword or dagger. — The possession of a sword or 
dagger without a license in a place to which 
8. 15 has not been rendered applicable, is not 
punishable under s. 19 (/). 1 Weir 666. 


(46) — Ss. 14 and 19 — Dohves — Spears— Forh 
- Dalwes, spears, and forks do not come wit 
in the term “military stores” ins, 14, aj 
the mere possession cf such weapons is not 
punishable offence in Burma under s. 19 of tl 
Arms Act. But going armed with swords 
spears without a license is punishable und 
s. 13. U.B.R. (1892—1896), Yol. I, 1. 

(47) Ss. 14 and 19 *f) — Fire-ai'in. — T] 
unserviceable remains of a gun could not 
-fairly described as a ‘ fire-arm ’ within tl 
meanmg of s- 14 of the above Act and do n 
require to be protected by a license under th 

C.P.L.R. Cr. 8. (6 M. 6Q and 
M. 70, R.) ^ 


\ /. — Imperial Acts — continued. 

; Act XI of 1878 (Indian Arms) — continued. 

(48) — Ss. 14,' 19 aiid — Bei}i(/ in posses- 
I sion of arms without license — Sanction of 
, Collector to prosecute. — In order to prosecute a 

person for being in possession of guns without 
license, the Collector's sanction for the prosecu- 
tion should be obtained under s. 28. 5 H. 26 
= lWeir 662. 

(49) — S. 15 — Possession of bayonets. — The 
I possession of bayonets without a license is not 

an offence punishable under the Arms Act 
except in districts proclaimed under s. 15 of 
: that Act. L.B.R. (1872—1892), 426. 

(50) — Ss. 15 and 19— See ACT XXXI OF 
1860, s. 32 (1 and 2), 9 B. 478. 

(51) — S. 15 — See No. 44, supra. 

(52) — S. 16 — See No. 36, supra- 

(53) — Ss, 17 and 19 — License to kill uild 
. beasts — Killing wild beast for sport without 
j sporting license. — Persons who are granted 

I license to carry arms, under Form XI, Rule 16 
of the Arms Act, to kill bisons which are 
notoriously in the habit of injuring crops, will 
be justified in going armed for the purposes of 
sport and no separate license under Form VIII, 
Rule 13, s. 17 is necessary. 5 M. 26 = 1 Weir 
662. 

(54) — 5. 19 — Te7npornry possession of arms. — 
The temporary possession of a gun by a servant 
who carries it from his master’s bouse to the 

j blacksmith’s for repairs, and by the blacksmith 
, for the purpose of repair, without a license, is 
i not punishable under s. 19 of the Act. 16 A. 

; 276. (A.W.N. 1891,208,15 A. 27, R.) [«., 

I 4 N.L.R. 78 = 8 Cr. L.J. 18, 4 N.L.R. 146.] 

(55) — S. 19 — “ Going armed'* — Meaning. — 
The term “ going armed’’ in s. 19 of the Arms 
Act of 1878 means only carrying arms with in- 
tention to use such arms should occasion arise, 

j and docs cot include taking arms for the pur- 
I pose of repair. A.W.N. 1891. 208. [Expl., 16 
A. 27; R., 16 A. 276 = A.W.N. 1894,82, 24 A. 

I 454]. 

) (56) — “ Going'^jarmed," what amounts to . — The 
{ mere temporary possession, without a license, 

! of arms for purposes|other than their use as such, 
j is )iot an offence within the meaning of s. 19 of 
the Arms Act. The above principle is not con- 
fined to the case of a servant carrying bis 
master’s gun. but applies also to a friend per- 
forming the same office to a friend. The 
essence of the offence is the going armed, i.e.. 
carrying a weapon with the intention of using it 
as a weapon, when the necessity or opportunity 
arises. 24 A. 434. [R.. 6P.R. 1908 Cr. = 14 
P.W.R. 1908 Cr. = 148 P.L.R. 1908 = 7 Cr. L. 
J. 350, 4 N.L.R. 146, 5 L.B.R. 83.] 

(57 J — Spear exempted. — The carrying of rf 
sponr is not an offence under s. 19 (e) of the Arms 
Act, because, under cl. {j) of s. 2 of the Rules 
under s. 27 of the Act, spears are exempted 
from the operation of ss. 13 to 16 of the Act. lUt. 
Un. Gr. C. S07=Cr. Sg. 25 of 90. 
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(58) — Saltpetre in(/u’ Khandcsli District —As 
Khaudesh is neither a district on the external 
land frontier of British India nor a sea-board 
District of British Burma, cl. IV of the Noti- 
fioUion of the Government of India. No. 578 of 
6th March. 1879, has no application to it and 
AS the Government of India has not, by any 
other notification, extended s. 19 of the Act to 
saltpetre in the Khandesh District, a person 
cannot be convicted under s. 19 of the Arms Act, 
for keeping saltpetre without a license. Rat. 
Un. Gf. C. 227 = Cr. Rg. 1 of 1886. 

(59) Extensioti of tune before roieival of 
license., effect of. — An oi'der extending the time 
for renewal of a license has the effect of keeping 
a license previously granted pmctically in force. 

3 C.W.N. 394. 

(60) — Sente}ice. — Under the provisions of s. 19 
of the Arms Act, a Magistrate, on finding the 
Accused guilty, is bound to pas.s some sontonce, 
though, of course, it is open to him to pass a 
nominal sentence. 1 Weir 654. 

(61) — Offence not triable sumvuirihj.—An 
offence under s. 19 of the Arms Act is not triable 
summarily. 1 Weir 654. 

(62) — of guti’powder imthont 
liccitse.— The term ammunition ” is defined 
by the aot as meaning, among other things, any 
explosive material, ^ad in combination with 
theterras “ arms and military stores,” it is not 
unreasonable to infer that the intention of the 
Act was to deal with an explosive material cap- 
able of being used for purposes of warfare. 
Therefore, a person, in possession of a quantity 
of gunpowder without license is liable to be con- 
victed under s. 19, although he may intend to 
employ the powder in the manufacture of fire- 
works or other harmless purposes, inasmuch as 
gunpowder is a material capable of being used 
for purposes of warfare. 8 M. 202 = 1 Weir 664. 
(5 M, 159, D.) 

(63) — When it is not shown that the 
accused had exclusive possession of the room in 

, which arms are found, or that arms were placed 
' there by him, or belonged to him, or that ^ 
knew they were there, the accused cannot 
convicted of the offence under s. 19 of 
Arms Act. 79 P.L.R. 1901. (25 P-R. 1883. F.) 

(64) — Arms — Possession without license 
Possession must be exclusive. — A dagger was 
found in a room in a house. The room and 
the hoase wore jointly occupied by a father 
and his adult son. There was no evidemca to 
show that either of them was aware of its 
existence. Held, that neither of them could 
be convicted of an offence under s. 19 of 
Act. 158 P.L.R. 1905 = 52 P R. 1903 Cr. = 3 Cr. 
L.J. 71. 

(64-0)— S. 19— See Nos. 16, IG, 17 , 18, 21, 
22, 2§, 24, 28, 29, 30, 31, 32, 35. 36, 37, 38, 
89, 40, 41, 42, 45, 46. 47, 48, 60 and 63, supra. 




/. — Imperial Acts — continued. 
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* ¥ • 

(G5) — S. 19 (a ) — Persons licensed under the 
Explosive .Act — yianufacture of fireworks with 
gunpowder at on unlicensed place. — Where the 
accused, who had a license under the Explosive 
Act to manufacture and sell gunpowder and 
fire-works on certain premises, manufactured 
fire-works at a different place, held, that the 
accused could not be convicted under the 
Arms Act. 1 Weir 656. 

(G6) — Sale of fire-woiks w'ithout license . — 
The mere possession or sale of fire-works, 
without a license, is no offence under the Arms 
Act. But the possession of gunpowder without 
a license, even thoughfor the innocent purpose 
of making fire-works, is an offence. 1 Weir 
655. 

(07) — Sale by agent of license-holder . — There 
is nothing in Act XI of 1878 or the rules, which 
renders a sale of sulphur and ammunition by 
the agent of a license-holder illegal. 12 M. 473 
= 1 Weir 655. 

(68) — 6 ’. 19 (c) — Person carryituj artiis — 

Presumption. — A man who is found going about 
with a pistol, gun, sword or other weapon 
within the definition of ” arms ” in s. 4 of the 
Act must, in the absence of proof to the 
contrary, be presumed to be carrying it with the 
intention of using it, should an opportunity for 
using it arise, and, unless he is licensed to carry 
the weapon .and is not exceeding the terms of his 
license, ho may be properly convicted under 
s. 19 (c) of the Act. 15 A. 27. (A.W.N. 1891, 
208, Exjd.) [R.,U.B.R. (1397—1901), 1 ; D.. 

4 N.L.R. 146]. 

(69) — S. 19 {e) — Offence under the clause, 
lohether triable by the second-class Magistrate. 
— No l^Iagistrate of the second class has the 
power to try an offence under s- 19 (e) of the 
Arms Act. 1 Weir 660. 

(70) — The privilege conferred by the exemp- 
tion referred to in Notification No. 518, dated 
6th March, 1879, as amended by Notification 
No. 458. dated 18th March, 1898, is of a personal 
nature and protects only persons c<irryiiig fire- 
arms for their own personal use, and does not 
extend to the servants and retainers of the 
persons exempted. 14 C.P.L.R.Cr. 112. (22 A. 
118, Diss.) 

(71) — "Qoin^ armed ” — Dagger Da Jnny- 
aung," meaning of. — The meaning of Dahmy- 
aung in the Burmese translation of the Arms 
Act must be limited to the meaning of dagger. 
L.B.R. (1893—1900). 320. 

(721 — and Rangoon Police Act, s. SO, two 
convictions under, for same act of offender , i llega- 
lity of. — The case against the accused was 
founded on facts, which constituted an offence 
under the Arms Act, as well as under s. 30 of 
the Rangoon Police Act. Held, that the 
accused should not have been charged and con- 
victed twice as for two offences under each of 
the said Acts. The above s. 80 is a special pro- 
vision for punishing a person, who may be 
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found, under certain circumstances, raising the 
suspicion of his intending to commit certain 
offences and, so. when an offence has been 
actually committed by such a person, his pro- 
secution for such offence and, at the same time, 
for an offence under the Police .\ct, would be 
illegal. -\lso, according to s. 26 of the General 
Clauses Act (X of 1897). when an act con- 
stitutes an offence under two or more enact- 
ments, the offender will not be liable to be 
punished twice for the same act. Further, a 
person, who has rendered himself liable u'nd^r 
more than one clause of s. 30 of the Police Act, 
is to be held guilty of only one offence under 
the entire section and not of an offence under 
each of the clauses (Per HARTNOLL, .7.). 3L. 

B.R. 218, F.B. 

(73)— .SVc Grim. Pro. Code (1898), ss. 35. 
123. 5 Bom. L.R. 26. 

'• (74)-^.S. 19. els. (e) and (0 — Posse.ssion of 

spears vAthoiit license. — Under Rule II-A' of the 
notification of the Government of India, dated 
6th March. 1879. spears of all kinds are, so far 
as regards the Presidency of Madras, excluded 
from the operation of any prohibition and 
direction contained in the Arms Act. 1 Weir 
660. 

(75) ^Poss<».«io»i of gun icithoat innuninition. 
— The possession of a gun without ammunition, 
in the absence of a license, is not punishable 
under s. 19 (e) ; nor can the accused be convict- 
ed under s. 19 (/>, in the absence of the pre- 
vious siinction of the District Magistrate. 1 
Weir 662. 

(76) — Guns 7vithont aviviunition. — The carry- 

ing of a gun without ammunition, by an un- 
licensed person, is an offence under s. 19 if), 
but not under s. 19(e). 1 Weir 661. [F., 1 

Weir 662J . 

(77) — S. 19 (/), jyrosecution under — Sanction. 
— A prosecution under s. 19, cl. (/) requires 
the sanction of the District Magistrate. L.B.R. 
(1872-1892). 426. 

(78) - The sanction of the District ^lagistrate 
is necessary before a prosecution under s. 19 (/), 
can be instituted. U.B.R. (1892 — 1896). Yol. I, 
1 . 

(79) — A prosecution under cl. (/) oi s. 19 of 

the Act requires the previous sanction of the 
District Magistrate. 9 C.P.L.R. Cr. 26. (3 C 

622, 2 A. 405, 10 C. 1030. R.) 

(80) — The sanction of the District Magistrate 

is only required for proceeding under cl- (f) of 
s. 19. 1 Weir 660. 

(81) — 6's. 19 if) and 14 — Possessioti of a gun, 
meanit^ of — Interpretation of s. 19 if). — The 
provisions of s. 19 (/» of the Arms Act do not 
make the mere possession of a gun punishable ; 
they make possession contrary to the provisions 
of s. 14 of that Act punishable. 

The snatching up of a gun, which was in the 
hand of another, and firing it at a mad dog, do 
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not constitute the possession contemplated by 
s. 14 of the Arms Act. 12 C.W.N. 272 — 3 M.L. 
T. 190 = 7 Cr. L.J. 112 = 7 C.L.J. 242 = 35 C. 
219. 

/ 

(82) — S. 19 if) — Volunteers — Eiemption frovi 
the operations of Arms Act, effect of. — The ex- 
emption of volunteers from the operation of the 
Arms Act, by Government of India Notification 
No. 458, dated Ifith March. 1898. is not con- 
fined merely to purposes of volunteering. A 
volunteer is, by virtue of such exemption, 

; entitled to keep fowling pieces and to use them 
for the purpose of protecting his cultivation. 

22 A. 323. 

(83) — Reservist in possession of gun. — Heldy 
that the possession of a double barrelled gun by 
the accused, who was a reservist, did not consti- 
tute any ofience against the provisions of the 
Indian Arms Act. 5 P.L.R. 1902. 

(84) — Servant carrying arms belonging to his 
\ master. — Exemption from the operation of the 

Act applies to the possession of a gun, so long 
as it is the property of the licensee, and the 
mere fact that it happened at the time to be 
^ carried by a servant, does not make the servant 

* liable for not having himself a license under 
] the Act. 3 C.W.N 394, [i?.. 13 C.W.N. 124 = 

I 4 Ind. Gas. 333]- 

' 

, (85) — Where a person who apparently had a 

I license to go armed had come to shoot to a vil- 
lage wherein his cousin’s servant was, feeling 
I thirsty, went to get a drink, leaving the gun 
j with the servant, (a person not holding a license 
; under the Arms Act), held, that such a tempor- 
i ary custody of the gun by the servant did not 
j amount to the ’‘possession ” or ''control ” con- 
j templated by cl, (/) of s. 19. 4 N.L.R. 146 Or. 

j (86) — Where the accused, a servant, was 

I found using a gun which was lent to him by 
1 his master who held a license for the gun for 
his own purpose. Held, that the act of t)ie 
accused was an infringement of the provisions 
of s. 19, cl. if) of the Arms Act. 13 C.W.N. 
124 = 4 Ind. Cas. 333- ^ 

(87) — Where the license-holder left a gun 
! with his servant, temporarily, held, that the 
servant could not be convict^ under s. 19 (/)- 
1 Weir 664. 

i (88) — v'ithout licenses collected for war- 

ship in a temple — Arms Act {XI of 1878), s. 
cl. (/), conviction under — Legality. — There is 
nothing in the Arms Act to exempt the custo- 
: dians cf a temple, which had a collection of 
j fire-arms used as objects of worship, from com- 

* plying with the requirements of the Act either 
j by taking out a license or obtaining exemption 

* nnder s. 27, so that a conviction under s. 19, 
cl. (/), for neglect to take out license in respwt 

! of such arms, is not illegal. 8 C. 473. 

(89) — Possession of unserviceable fire arms , — 

A fire-arm, which is defective and otherwise- 
unserviceable, is not within the meaning of the 
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Arms Act, and, consequently, not one for which 
a license need be taken out. although ii might 
be capable of being rendered serviceable by being 

repaired. 1 Weir 658. 

(90) — Possession of sicord without license . — 
In a District which has not been disarmed, the 
possession of a sword without a license is not 
an offence under the Act, unless the person in 
possession goes armed with it. 1 Weir 666- 

(91) — S. 19, cl. \i) — Ojftnce under the clause, 
tchether triable by the second-class Mayistr-atc — 
€rim.-Pro. Code, X of 1872, s. 8. — Held, that 
the offence of failing to deposit arms under 
ol. (i) of s. 19 was not triable by a second-class 
Magistrate under s. 8, Grim. Pro. Code, 1872. 

X Weir 660. 

(92) — Ss. 19 and 20 — Definition — Conceal- 
ment of arms on search being made by the 
jiolice — Mere denial of possession not conceal- 
ment-possession of unlicensed arms. — Held, 
that the mere denial, on the part of a person, 
whose house is being searched by the Police for 
unlicensed arms, that he has any such arms in 
his possession does not constitute a concealment 
or attempt to conceal arms on search being 
made by the Police within the meaning of the 
second paragraph of s. 20 of Act XI of 1878. 
Meld, also, that where unlicensed arms are 
found concealed upon premises which, though 
legally the joint property of a joint Hindu 
family, are in fact, at the time of iho finding, 
in the exclusive possession and control of one 
member of the faniily, hhat member of the 
family, can properlv be held to be in possession 
of such arms. A.W.N. 1906, 11 = 3 Cp. L.J. 88 
= 28 A. 302==3 A.L.J. 833. 

(93) — Ammunition — Empty cartridge cases — 
Machifxery for manufacture. — Empty cartridge 
cases w'ith exploded caps are not '‘ammuni- 
tions ” as defined in the Arms Act. An instru- 
ment for re-capping cartridge cases of the 
Martini-Hurry rifles is not machinery for 
manufacturing ammunition within the mean- 
ing of the Act. 20 P.R. 1890 Cr. 

i^(94)— Ss. 19, cl. If) and 20 — Unserviceable 

fire-arm, possession of . — Whether in any parti- 
cular instance an instrument is a fire-arm or 
not, is a question to be determined according 
to the facts of each case, and the circumstance 
that it is in an unserviceable condition is not 
sufficient to take it out of the category of fire- 
arms. Where certain fire-arms had been found 
from the possession of the accused, who had 
Concealed them under a heap of straw, in order 
that visitora in his house should not see them ; .^ 
held, ftiat ‘the concealment was not with th^ 
mtention specified in s. 20, and the accused 
uould, therefore, be convicted only under s. 19, 
ol. (/; of the Arms Act. 9 Cp. L.J. 299 F.B. = 

1 8X.R. 18 Gr. 

■ (95)— S«. 19 [f\,20,25and29—Mavit%g in 
possession or control arms and ammunitions 
mithout license — Search for arms — Legality of 
ihe search^Orim. Pro: Code {1898), ss. pS and 
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165 . — Where, on a search made by a Jlagistratc 
with a number of Police Officers into the house 
of the accused person, who, after his license 
for possession of arms and ammunitions had 
been cancelled, was suspected of being in 
possession of them, and who was, preliminarily 
to the search, arrested some arms and ammuni- 
tions were found on the promises, and the 
accused, was committed to the Sessions and 
convicted of offences under ss. 19 and 20 of the 
Arms Act, held, that the conviction under s. 20 
of the Act was not legal, but that the accused 
should be taken to have bad, in his possession 
or under his control, arms and ammunitions, 
as defined by the Arms Act, within the mean- 
ing of sub-s. (/) of s. 19, and, therefore, the con- 
viction under that section should be confirmed. 
Held, also, that the search, under the circum- 
stances of the case, was not properlj made, as 
it was not covered by the provisions of s. 25 of 
the Arms Act or s. 165 of the Code of Criminal 
Procedure. 27 C. 692 = 4 C.W.N. 750. 

(90) — Ss. 19. 20 and 29 — Sanction to prosecute, 
whether necessary for an offence under s. 20 . — 
Ss. 19 and 20 of the Act are so interwoven 
that it is difficult to sec how an offence can be 
committed under, the first paragraph of s. 20, 
unless an offence under one of the enumerated 
sub-sections in s. 19 has also been committed : 
Tbercfoie, before prosecuting a person under 
s. 20 of the Act, previous sanction should be 
obtained. 27 C. 692 = 4 C.W.N. 750. 

(97) - Ss. 19 (/), 25, 29 — District Magistrate's 
sa}iction necessary Jor trial muler Act — Conrtc- 
tion without sanction not mere error of proce- 
dtire — No failure of justice necessary to set aside 
conviction- -Fresh sanction may be ordered — 
Illegal procedure insear.ch, effect of . — The trial 
of an offender under s. 19 (/), Arms Act, without 
the District Magistrate’s sanction under s. 29, 
is not merely an error of procedure. The Court 
has no power to allow proceedings to be institut- 
ed without such sanction. No failure of justice 
is necessary to set aside a conviction under the 
section made in proceedings without such 
sanction. The District Magistrate, in such a 
case, may, however, order a fresh sanction of 
the offence if he wishes to do ^o. Where the 
offence bos been undoubtedly committed by the 
accused, who was in possession of arms, the fact 
that the legal procedure (s. 25) was not follow- 
ed in making the search would not, by itself, 
be sufficient ground to acquit the accused^ 
U.B.R (1892—1896), Vol. I. 2. 

(98) Ss. 19, 27 — Exevipticm from the provi- 
sions of the Act in the case of certain classes of ' 
persons — Government of India Notifications, 
518 of 1879, and 458 of 1898 — Amis carried by 
Semants of exempted persons — Their liability.— ■ 
By Government of India Notifications, 
Nos. 518 of 1879 and 458 of 1898, framed under 
the provisions of s. 27 of the Arms Act, certain 
classes of persons are exempted from the opm- 
tipn of thie prohibitions and directions contaipbd 
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in ss. 13, 14, 15 and 16 of the Arms Act, “ sub- 
ject to the proviso that the arms and ammuni- 
tions carried or possessed by such persons shall 
be for their own personal use, etc., etc.*’ Held, 
that the servant of a ma.ster so exempted was 
not liable to be convicted under s. 19 of the Act 
for being found carrying a gun and ammunition 
and using them for the purpose of shooting game 
for his master, as the use of the arms by the 
servant for that purpose should be considered to 
be within the meaning of the words "personal 
use. ’• 22 A. 118. {D., 13 C.W.N. 1241. 

(99) — Ss. 10 ond 29 — Illegal possession of 
arms — lUegnllg — Going armed — Prosecution — 
Previous sanction oj District Magistrate — 
Institution of proceedings— Framing of charge 
— Crim.Pro.Code, ss. 190, 195 , 535 and 537 (6). 
— An accused person was prosecuted by the 
police under s. 19 (c) of the Anns Act for 
going armed with a revolver. On taking the 
evidence, the Magistrate doubted whether a 
person could be said to go armed with an 
unloaded revolver wrapped up in a cloth. He 
.therefore, charged the accused in the alternative 
with going armed under clause (e) or with 
possessing the revolver under cl. tf) of s. 19. 
After the framing of the charge the Magistrate 
subinitied the record to the District Magistrate, 
owing to an objection being taken, for his 
previous sanction under s. 29 of the Arms Act. 
The District Magistrate wrote upon the diary, 
" 1 sanction the institui ion of proceedings under 
s. 19 {/) of the Arms Act against Kaka.” 
The trial proceeded, and the accused was con- 
victed under cl.(f). Held, that, the police having 
submitted a report in which it was stated that 
the accused was found carrying the revolver, 
and that being described as an offence under 
cl. (r) of R. 19, proceedings under cl. if) were 
instituted only when the Magistrate framed the 
charge under that clause. Although the fram- 
ing of the charge when the Magistrate did frame 
it, was without jurisdiction, yet, if the^Iagis- 
trate had followed the proper course of amend- 
ing the charge, and then obtained sanction as 
he did, there would be nothing to prevent him 
from again framing a charge under clause (/), 
and proceeding with the trial. The Magistrate 
cannot be said to be without jurisdiction to try 
the case merely because he framed the charge 
before receiving sanction, and did not frame a 
fresh charge after receiving it. At the time 
when he took the evidence for the prosecution, 
no sanction was required, because proceedings 
in respect of an offence undcrcl. if) had not then 
been instituted, and, under s. 256, Grim. Pro. 
Code, the accused had the right to recall all the 
witnesses for the prosecution after the charge 
was framed. He was, therefore, in no way 
prejudiced by the Magistrate’s procedure. The 
Magistrate, therefore, had jurisdiction , notwith- 
standing the word ' previous* in s. 29, because, 
in the circumstances set forth, the proceedings 
in respect of the offence under cl. if) cannot be 
aaid to have been instituted when the Magis- 
irate received the police report. Considering the 
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terms, of the District Magistrate’s order, it was- 
held that proceedings in respect of the offence 
under cl. {/) were instituted again after the 
sanction was received, and the absence of a 
charge framed after sanction, in that case, is 
cured by s. 635 of the Code of Grim. Procedure. 

S. 29. Arms Act, must bo read with s. 190r 
Crim.Pro.Code, under the provisions of s. 1 and 
s. 5 (2) of the same Code. Misuse of the word 
"prejudice” pointed out. S. 537 (6) does not 
cure the want of sanction in any case, except 
when the sanction is required under s. 195. 
Grim. Pro. Code. 4 L.B.R. 247 = 8 Cr.L.J. 65. 

(100) — Ss. 19 (f) and 29 — Sanction, necessity 
for — Legality of coiiviction where no sanction 
obtained till after commitment — Crim Pra.Code, 
ss. 532 and 537. — A conviction under s. 19 (f). 
Act XI of 1878. is illegal, where no' previous- 
sanction of the District Magistrate under s- 29 
was obtained. Where sanction is obtained 
after commitment, neither s. 532 nor s. 537, 
Crim. Pro. Code, can cure the omission. 5 M.L. 

T. 162. 

(101) — Sanction of District Magistrate for pro^ 
sedition under s. 19 if), Anas Act, XXXIof 1860, 
s. 32 (2). — Where there has been no proclama- 
tion or order under s. 32. cl. (2) of the Arms Act 
of 1860, for a general disarmament or search 
for arms, the sanction of the District Magis- 
trate is necessary, under s. 29. Act XI of 1878, 
for the institution of proceedings against any 
person for an offence punishable under s. 19 if}. 

1 Weir 663. 

(102) — S. 20. — An offence under s. 20 is not 
triable by a first-class Magistrate. 2 L.B.R. 244. 

(103) — S. 20.— 5ee Nos. 92, 93. 94, 95 and 
96. supra. 

(104) — S- 22 — Selling military stores to un- 
authorised peison by manager of lice^ised vendor 
of arms. — If the managetof a licensed vendor 
of arms and ammunition sells military stores to 
aperebn, without previously ascertaining that 
he is'- legally authorised to possess the same, the 
licensee becomes liable to punishment under 
s^22 ; and it is no defenoh'toplead that tha deli- 
very by the man in charge is not a delivery by 
the owner of the shop. The rule “ whatever a 
servant does in the course of bis employment 
with which he is entrusted and as a part of 
it. is his master’s act” is applicable to certain 
criminal proceedings also. 24 B; 423 = 2 Boin- 
L R. 52. (R , 4 N.L.R. 78^8 Cr. L.J. 18]. 

(105) — Rifle — Delivery into the custody of 
servant not authorised to possess— Whether 
amounts to delivery into possession — Conviction 
under s. 22 — Maintainability. — A and his serv- 
ant N, while out on a shooting excursion, came 
across a deer recently killed by a tiger. A 
fixed his rifle oyer the killed deer so as to form 
a trap for the tiger and went home leaving the 
trap in charge of N. A was charged under 
8. 22 of the Arms Act, with having delivered tha 
rifle into the jiossession of an unauthorised 
person . - Seld, that the delivery into possession 
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contemplated by s. 22 of the Arras Act is such 
a delivery as gives the person into whoso 
possession the arm is delivered control over the 
arm and authority to use it as an arm and that 
therefore A cannot bo convicted for an offence 
under s. 22. 5 L.B.R. 83. 

(106) — S. 22 — See No. 35, sn/jm. 

(107) — S. Hi — Order for conjisciition. — S. 24 
shoNvs that the order for couliscation is in 
addition to any sentence which may be passed. 
Therefore NNithout the sentence, an order for 
confiscation cannot be passed. 1 Weir 654. 

(108) — S. as — found in house occupied 
by a Hindu joint family — Evidence of posses^ 

— Although it is not laid down as an 
inN'ariable rule that where weivpons are found 
in a house occupied by a Hindu family living 
jointly, possession is necessarily that of the 
managing member only, yet in all such cases, 
where it is sought to establish that possession 
and control are with some member of the 
family other than the man.tging member, there 
must be good and clear evidence of the fact 
before the Court can arrive at such a conclusion. 
The Act is one highly penal and rnust be 
strictly construed. 15 A. 129. {Applied. 2 O. 
C. 99, 9 C.L.J. 663 ; R., A.W.N. 1907. 187 = 

29 A. 598 = 6 Cr.L.J . 23; D. . 28 A. 302 = A.^^ .N . 
1906, 11=3 A.L J. 833 = 3 Cr. L. J. 88 ; 158 
P.L R. 1905 = 62 P.R. 1905, 0r.=3Cr.L.J. 71.J 

( 109) — Search warrant, form of . — Magistrates 
before they i.ssue search warrants, under the 
Arms Act. should record the grounds of their 
belief, that there are in the house, which it is 
proposed to search, weapon.-' kept for an unlaw- 
ful purpose. 15 A. 129. 

(110) — — Code of Criminal i'>o- 

cedureiAct V of 189S), ss. 94, 105 a^id 105— 
Judicial Officers Protection (X\ III of 

J850), s. I.— The defendant, who did not, be- 
fore causing the search of the plaintiff s house 
to be made, first record the grounds of his be- 
lief as provided for by s. 25 of the Arms Act, 
could not justify the search under the provi- 
sions of the said Act. As there w^ no pro- 
ceeding pending before him, the defendant 
was not a ‘Court’ within the meaning of 
8. 94 of tho Code of Criminal Procedure, and, 
therefore, the defendant could not 

search to be made in his presence under the 
provisions of a. 105 of the Code. The search 
having been for tho purposes of discovering 
arms generally, s. 165 of the Code did no 
apply. Conducting a search for arms is not 
an act done in the discharge of a judicial duty. 
Act XVIII of 1850 (Judicial Officers Protection 
Act) does not apply to such a case. Even 
where a defendant’s, doiwr fides, in conducting 
a search, is established, it does not release him 
from the obligation the law casts upon him, 
as being in supreme control of the search party, 
of seeing that the search was conducted m a 
proper and reasonable manner. In such a 
ease, the damages should .be substantial, ana 
not merely nominal. 8 O.L.J. 78. 
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(111) — The Act appoji-rs to refer to cases in 
which tho Magistrate considers that arms, 
whether under a license or not, are possessed 
“for an illegal purpose,” or under circum- 
stances such as to endanger the public peace. 

8 C. 473. 

(112) — Search for arms would bo illegal if it 
was not ordered by a Magistrate in pursuance 
of s- 25, Arms Act. U.B.R. (1892 — 1896), 
Vol. I. 1. 

( 113 ) — .St’c Grim. Pro. Code (1898), ss. 96, 
105. 165. 13 C.W.N. 458=9 C.L.J. 298 = 36 C. 
433 = 0 M.L.T. 367. 

(114) — See Penal CODE. ss. 224, 225, 332, 
353. 114 P.L.H. 1903. 

(115) — S. 25 — See Nos. 95 and 97, supra. 

(116) — 6 ’. :i7—Anny Regulations, effect of, 
on poivers of Governor-General in Council. — 
The Army Regulation, India, cauiiot restrict 
the powers exercised by the Governor-General 
in Council under s. 27 c*f the Arms Act. 1 P.R. 
1902 Cr. 

(117) - S. 'ITi—See Nos. 25 and 98, supra. 

(118) — S. 28 — Sec No. 48, supra. 

29— Nos. 95, 93, 97, 99, 100 
and 101, supra. 

(120i — 50— The Act appears to contem- 
plate the presence of some specially empowered 
officer besides the officer conducting the search. 

8 C. 473. 

Act XVII of 1878 (Northern India Ferries). 

[Rep. in part, act XII of 1891 ; Act II 

OF 1901. AMENDED, ACT III OF 1886 ; (IN 
CENTRAL PROVTCES), ACT I OF 1883, SS. 43 
and 44; (INN.W. PROVINCES AND OUDH), 
ACT XIV OF 1833, SS. 64 AND 65 ; (IN PUN- 
JAB), ACT XX OF 1883, SS. 78 AND 79 ; (IN 
Central Provinces and Punjab), act 
XII OF 1891.] 

( 1 ) — S 2— Public Ferry —Bengal Regulation 
VI of 1819, cl. 2 — Right of District Magistrate to 
grant exemptions from payment ‘of tolls. — An 
order by a District Magistrate declaring cer- 
tain persons exempt from the payment of tolls 
for the use of a certain public ferry, is a valid 
order under R. 52 of Act XV’II of IS78 and cl. 

2 of Bengal Regulation VI of 1819. A.W.N. 
1891. 135. 

(2) — Ss. 13 and 26 — Government Notification 
No. 536, dated the 14th February, 1883 — 
Ferry —himits of public ferry. — A notification 
of Government published under the Northern 
India Ferries Act, 1878, laid down the limits 
of various public ferries in one column and in 
another column the distances within which a 
private ferry was not allowed to ply for hire. 
In the case of some ferries, very wide limits 
were assigned, and the prohibited distance was 
defined as the limits given in the column lay- 
ing down the limits of the ferry. In other 
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cases, where the limits of the ferry were not so 
wide, the prohibited distance was described 
with reference to s. 13 of the Act as two miles. 
Held, that in the former case the very wide 
limits given were deemed sufficient by the 
Local Government to guard the interests of the 
lessee of the ferry, and consequently the prohi- 
bited area w is reduced to the space contained 
within these limits. A.W.N. 1905, 262 = 3 
Cr. L.J. 50. 

(3) 2‘-i Lessee taking less than lawful 
toll, — It is not an offence under Act XVII of 
1878. on the part of lessee, to ask or take 
less than the authorized toll either once or 
habitually. Hut it isan offence to ask or take 
more than the lawful toll. 65 P.R. 1E87 Cr. 

(4) — S. 26 — See No. 2. supra. 

Act I of 1879 (Stamp). 

[Eep., Act II OF isoyj. 

See ACT XXXVI OF I860. 
act X OF 1362. 

,, Act II OF 1899. 

(1) S. 3 {4} (6) — Bonds — Acknowledgment of 
debt attested bg witnesses . — No document can be 
a bond, unless it is one which itself creates an 
obligation to pay money. Hnt acknowledg- 
ments of advances, or of the purchase and 
receipt of goods, the obligation to pay for which 
is not created by the instrument, but arise.s 
from the promises to re-pay advances and to 
pay for goods, which the law always implies 
when the money is borrowed or goods are 
purch.tsed, are not bo3ids. Documents which 
are, in form, acknowledgments only are not 
converted into bonds by the mere fact that 
they contain memoranda as to the rate of 
interest at which the loan is made, and are 
attested by witnesses. 22 C. 757. [/?.. 35 P.R 
1903 = 101 P.L.R, 1903; D., 10 C.P.L.R. Cr.’ 
IJ • 

(2) — S. 3, cl. 10 — Promissory note on Hundi 
tmpressed s/amp.— When a person was fined 
for accepting promissory notes payable on 
demand and written on Hundi impressed 
stamps instead of on paper to which adhesive 
stamps had been aflixed, it w.as held that the 

promissory notes were “duly stumped ” under 
the above section. S. C. 201, Oudh. 

^3) S.3(10), 61 — Absence of certificate as 

required by Rule 5 (6) of Uie RuUs made by the 
QovemoT-Qeneral in Council—^* Duly stamped" 
instrument. -The absence of the certificate re- 
quired by Rule 5 (6) of the Rules, dated ’Srd 
March, 1882, issued by the Governor-General 
in Council, under the Stamp Act, does not 
make a document “ not duly stamped ” within 
the intention of the Ac^, and the person execut- 
ing the document has not committed any 
offence punishable under s. 61 of the Act. The 
non-compliance by the treasury officer or the 
stamp.vendor with the direction to give such a 
certificate is not an act for which the person- 
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purchasing the stamp from him can be punished 
by the invalidation of the stamps innocently 
bought by him. 13 C. 39. 

^4) S. 3, sub-s. 13 — Mortgage — Definition for 
purposes of stamp duty — Transfer of Property 
Act, s, 54. — For the purpose of ascertaining 
what stamp duty is p.ayable on an instrument, 
alleged to be a mortgage, the definition of mort- 
gage as given in the Stamp Act and not that in 
the Transfer of Property Act is to be referred 
to. 27 C. 587 = 4 C.W.N. 524. [i?., 4 L.B.R. 

2j . 

(51—6*. 3, sub-s. 13, arts. 2V and 44 .— Ad in- 
strument evidencing an agreement to secure the 
repayment of a loan of a certain sum of money 
with interest, for which a certain promissory 
note payable on demand was given as collateral 
security is a mortgage-deed as defined by s. 3, 
sub-s. 13 of the Stamp Act, and the Stampduty 
on it is payable under art. 44 of the Act and 
not under art. 29. 27 C. 587 = 4 C.W.N. 524. 

(6) .9. 3 (1?) — Hsseyitials of a receipt.— The 
chief essential of a receipt is an acknowledg- 
ment. A mere statement of the fact of the 
receipt of money is not enough. Where, at 

.the request of a person who made a pavment 
of money to another, a third person drew up a 
mere memorandum stating that money was 
received by that other, held that the memoran- 
dum was not a receipt. 23 B. 54. See, also, 

1 Weir 901. 

(7) S. 3 (27), arts. 52, 54 — Release — Receipt. 
— Where A sold some of his lands to B for 
Rs. 5,499, instead of paying in cash Rs. 4,994, 
which was found due to the latter on accounts 
being settled, and A obtained from B the sur- 
plus amount in cash and a receipt for the sum 
of Rs. 4,994, for the purchase money, the receipt 
containing the following words “ the said 
amount, I have received in full, there now 
remains this day nothing due bv you to me in 
any manner whatsoever.” — held that the 
document was not a release as it was not a 
renunciation of a claim. The language used in 
the document broughl it W'itbin the definition 
of “ receipt ” which includes an acknowledg- 
ment of satisfaction of a debt. The fact that 
a separate document was used rather than an 
endorsement on the sale dee<l of the same date 
did not distinguish this from 10 M. 64. Rat. 
Un. Cr. C. 732 = Cr. Rg. 61 of 94. 

(8) — Ss. 3 {17), 61 — Receipt, w'hai amounts 
to. — Certain ornaments were pledged by the 
accused to his creditor. They were given back 
by the creditor and were sold by the accused, 
and the proceeds were paid by him to the 
creditor, and the debt due by tbe accused was 
thus satisfied. A memorandum of the circum- 
stopces was made in th&. creditor’s book and 
signed by the accused. The accused was subse- 
quently charged with and convicted of, an 
offence under s. 61 of the Indian Stamp Act, 
3879: — Held, reversing the conviction, that, 
although, in the memorandum, the receipt of 
the ornaments was acknowledge, it was not a 
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receipt within the definition contained in cl. 17, 
o! s. 3 of Act I of 1879, as the ornaments were 
not by it acknowledged to have been received 
in “ satisfaction of a debt.” Rat. Un. Cp. C. 

356 = Gr. Rg. 46 of 1887. 

(9) — Ss. i?, 61 — 7dortgagC‘dhd-~k mere 

memorandum of a mortgage by a mortgagee in | 
his accounts and signed by witnesses, but not j 
so under the authority of the mortgagor, is not ^ 
a ‘‘mortgage deed” as defined in .s. 3 of the ‘ 
Act ; nor is such an instrument chargeable with 
stamp duty under anv other section of the Act. i 

31 P.R. 1888 Cr. 

(10) — 6’s. ii. 16,17, IS, 61, 62, 69~~tStamp~ 

A salary bill of a Government official sent to 
the treasury for payment was discovered to have 
an one-anna receipt stamp, affixed thereto, un- 
cancelled. The Collector convicted the official 
of abetment of an offence under s. 62, road ; 
with s. 11. Held, that no offence was commit- , 
ted under s. 62, since the instrument in ques- I 
tion was one required to be stamped at or before , 
the time of execution, to which s. 11 did not 
apply— it being applicable to cases in which the 
instrument chargeable with duty may bo 
stamped after execution — but that the offence 
committed was one under the second para of | 
s. 61. But as in this case no sanction had i 
been given by the Collector, under s. 69, for a 
prosecution under s. 61, the High Court merely , 
set aside the conviction under s. 62, without 
making any further order. 9 A. 210. [/i-, 1 

L.B.R. 28lj. 

(11) — S. 16— hVe No. 10, supra. \ 

(12) — S. ll-See No. 10, supra. j 

(13) — S. 18— No. 10, supra. 

(14) — Ss. 33, 6.2.— The accu.sed, a money 
lender, was convicted under s. 67 (2), Stamp t 
Abt, and fined Rs. 200 in respect of a document 
which the Magistrate considered to be a contriv- 
ance or device on the part of the accus^ to 
defraud Government of the stamp dut)'. Held, 
that, as the document was not executed bj the 
accused who provided the blank printed form 
and got another to sign it without a stamp, 
the conviction was altered to one of abetment 
o£an offence under s. 62 of the Stamp Act. 
Again it is not necessary in proceedings under 
the Act, that the document should be impound- 
ed under s. 33 of the Stamp Act. The only 
requisite to a prosecution is the sanction 
Collector or other officer authorized m that 
behalf. U.B.R. (1892—1896), Yol. 1.313. 

(16>— S. 34— Sets ACT XXXVI OF 1860. 14 
M. 255. 

(16) — S. 37 (b)— Scope of the clause. — S. 37 (5) 
of the Stamp Act applies ta the case of a 
document not duly stamped. In cases in whicn 
the mnission to stamp at all or to stamp du y 
arises from negligence, inadvertence or iguor- 
ance of the provisions of the Stamp Law, it is 
the duty of the Collector to compel the payment 

19 
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of the duty. But where the stamp affixed to a 
document is. according to the ViUuation of the 
property sec forth therein, correct, the Collector 
has no duty to perform under s. 37. 12 M. 231 
= 1 Weir 903. 

(17) — .Ss. 37 aud 40-~Sanctiou for prosecu- 
tion under the Act — Recording of a pi'oceeaing, 
whether necessary. — The Act does not require 
intention to be proved as a part of an olleuce 
under it, but, in order to prevent indiscrimi- 
nate prosecutions, it confines the power of 
instituting the prosecutions to the Collector, 
aud instructs him to exercise it only when it 
appears to him that the offence had been 
committed with an irrtention to evade payment 
of the proper duty. He is not required to 
make a formal enquiry or to record a proceeding 
when be gives a sanction in writing for a 
prosecution. It is to be presumed he has 
governed his decision by the rule prescribed. 7 
M. 537 = 1 Weir 899. 

(18) — Evading payment of stamp duty. — The 

Stamp Act is a fiscal enactment, and must be 
strictly construed ; and before any person can 
be punished for an offence relating to the stamp 
revenue, the procedure prescribed by the Act 
must be strictly followed. Ou the discovery of 
a not duly stamped instrument, the procedure 
laid down in s. 37 of the .Act should be followed; 
the severer proceeding of a criminal prosecution 
under s. 40 is only intended for those cases 
where there is an intention to evade the stamp 
law. 8 C. 259 = 10 C.L.R. 365. , L. B. 

R (1872 — 1892), Vol. 1.623; Cons., 12 M. 231 ; 
R., U B.R. (1392—1896), Yol. I, 307J. 

^7 /b), 40, 61 and 63— Defrauding 
Government by understatvuj the value of property 
in a deed — Prosecution.— A District Court 
having, under s. 33 of the Stamp Act, impound- 
ed a partition deed produced before it, forward- 
ed it under s. 35 to the Collector, being of opinion 
that the executant of the deed had committed 
an offence under s. 63 of the Act, the accused 
tiot having properly valued the property with 
the intent to defraud Government. The 
Collector, under the provisions of s. 69, sanction- 
ed the prosecution of the executant, who was 
punished under s. 63. The Sessions Judge 
reversed the sentence on the ground that the 
Collector had omitted to collect the deficieut 
stamp duty before sanctioning the prosecution. 
Held, that the acquittal was wrong, because 
8 . 37 (6) did not apply to the case, and because 
the conviction would not be bad, simply because 
the Collector failed to record proceedings under 
s. 40 to the effect that he had satisfied himself 
that there was an intention to evade payment 
of the proper duty. 12 U. 231 = 1 Weir 903. 
[R.. U.B.R. (1892—1896), 307.] 

(20) — 8s. 37, 40, 69— Execution of unstamped 
instr^iinent — Scope of sections. — The effect of 
ss. 37, 40, Stamp Act, is that every one must 
be allowed- an opportunity of paying the penalty 
before the Collector exercises his discretion 
under s. 69. In many cases, there may be a 
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reasonable question as to whether any penalty ' 
is payable or not, and the duty niav be recover- 
ed by an order which would be lost by a prose- 
cution. He ought, at any rate, to do what 
the law commands as bis duty before exercising 
a mere discretion. 7 B. 82. [A^pr., L.B.R. 

(1872—1892). C23 ; I?.. 12 M. 231. U.B.R. (1892 
—1896) 307]. 

(21) — Ss. 37. til — Holder of insufficiently 
stomped instrument. prosecution lies under 
s. 61. Stamp Act, against the holder of an 
insufficiently stamped pro-note. But the 
Collector, on the bond being impounded and 
sent to him. can lew the penalty under s. 37. 

40 P R. 1886, Cr. 

(21-a) — S. 39 — See No. 44, infra. 

{'22)~S. 40 — Scope of the section . — S. 40onlv 
refers to cases in which a prosecution is instf- 
tuted after penalty has been paid. It confines 
the power of instituting prosecutions to the 
Collector, and instructs him to exercise it only 
when it appears that the offence was committed 
with the intention to evade pa)’ment of the 
proper duty. 12 M. 231 = 1 Weir 903. 

(23)- -S. 40— NfcNos. 17. 18, 19, 20, sujyra. 

(2-i)— S. 46— Rule of Governor-General, 3rd 
March, IH-i'f, 6 {e) — Construction — Stamped 
2)aper— Writing on /everse. — The rule is an 
enubliug rule, authorising parties to use plain 
papers in addition to a stamp paper, where the 
whole of an instrument cannot be w’ritten on 
the side of the stamp paper which bears the 
stamp. The rule, while favoring the writing 
of an instrument only on that side, does not 
prohibit the writing on the reverse side, so as to 
make it an offence under s- 61. if they did so 
write. 7 M. 176, F.B. 

(25) 6’. 51 — Allowance for spoiled statnps — 
Power of Collector to delegate authority — False 
statement in enquiry before Deputy Collector— 

I enal Code, s. 193 . — Under s. 51, and the rules 
made thereunder, the Collector himself, and 
none other, is the officer, to whom power is 
given by law to make enquiries into applica- 
tmns foi- allowance for spoiled stamps; to take 
the necessary evidence on oath, and to grant or 
refuse such applicyvtion ; and it is illegal and 
incompetent for him to delegate his authority 
in the matter where a Collector made over such 
an application to the Deputy Collector for en- 
quiry, held, that, he beiog incompetent to put 
the witnesses produced by the applicant on their 
oaths, no charge under s. 181 or 193 could be 
fmined against the witnesses in reference to 
their statements made before him. 5 A. 17. 

(26) Ss. 58 and 64 — Proof of demand of 
stamped receipt . — In order to bring home a 
charge under s. 64, it must be shown that the 
person accused had been required under s. 58 
to give ft properly stamped receipt and had re- 

fu8C?d to give it. 27 C. 824 = 4 C.W.N. 440- 

(27) Ss. 60 and €3 — Intention to avoid pay- 
ment of sfnwtjp,— Intention to avoid payment of 
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stamp is not an essential ingredient of the 
offence described iu s. 60 of .\ct L of 1879. But 
such intention is the essential ingredient of the 
offence made punishable bv s. 63 of that Act. 
12 M. 231 = 1 Weir 903. 

(28) — S. 61 — ¥V>in/ Code, s. 107~Abetment 
of makiiuj an unstamped receipt. — Where the 
accused paid a sum of money to his creditor, 
and when the mOney was paid aud he was to 
receive a receipt, the creditor said that he could 
not give a stamped receipt, a.s he had no stamp 
and the accused, thereupon, accepted the receipt 
without a stamp, and promised himself to 
affix one, held, that the accused was not guilty 
of abetment of the offence of making an un- 
stamped receipt, as he did not aid the offence 
by an act, nor did he omit to do anything 
which ho was bound' bv law to do. 8 A. 18 = A 
W.N. 1885, 317. [i-".' 7 C.P.L.R. 21 Cr.J 

(29-30) — S. til — Receipt of insufficiently 
stamped irtstrument —Abetntent — Penal Code, 
ss. 40, 109. — The mere fact of the acceptance 
of an insufficiently stamped instrument cannot 
amount to an abetment of the offence under 
s. 61 of the Stamp Act. A. W.N. 1883. 145. 
(R., 20 A. 440] . See, also, A. W.N. 1884, 37. 

(31) — Receiver of an unstamped instrument — 
“ Accepting." — The terni “accepting ” iu s. 61 
of the Stamp Act does not mean “ receiving ” 
but “executing as an acceptor.” The mere 
receiver of a pro-note not duly stamped does 
not render himself liable to the penalties under 
the section. 20 A. 440 = 18 A. W.N. 108. (24 
W-R. Cr. 1, A. W.N. 1S85. 145, 7 B. 82, 7 M. 
71, R.) [R., U.B.R. 1904. 2n(l Quarter, Stamp, 

p. 1]. 

(32) — The mere receiving of a pro-note not 
duly stamped and suing upon it is not “accept- 
ing” within the meaning of s. 61. and is, there- 
fore, not an offence under the section. 12 P.R* 
1887 Cr. 

(33j — The term “accepting ’’ in s. 61 does not 
mean receiving but executing as an acceptor. 

A person receiving a promissory note insuffi- 
ciently stamped -ai^ subsequently putting it in 
a suit would not be guilty of an offence under 
s. 61. 7 M. 71 = 1 Weir 902. iJf’., 11 P.R. 1891 
Or., Rat.Un.Cr.C. 682, IN.L.R. 163; R., U.B. 
R. (1892—1896), 312 (Cr.), 18 A-W N. 108 = 20 
A. 440 J. 

(34) *-An accused person, who had merely 
accepted an unstamped receipt without having 
either executed or signed it. commits neither 
an offence under s. 61, Stamp Act, nor does he, 
by such bare acceptance, become guilty of 
abetting its execution. 18 P.R. 1895 Cr. 

(35) — It is not abetment of the execution of 
an unstamped instrument to receive it, any 
more than acceptance of stolen property is 
abetment of theft. 7 B. 82. [f*., 8 A. 18 = 5 
A.W.N, 317, 7 C-P.L.R. 21, 20 A. 440=8 A. 
W.N. 108, IN.L.R. 163; R., U.B.R. 1904, 
2nd Qr., Stamp, p. 1 ; D., 10 O.P L.R. 1]. 
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(36) — ^I'be mere receipt of an unst«\inped 
khata does not constitute an offence under 
s. 61, Stamp Act. Rat- Un Cr. C. 682 ^Cr. 
Rg.47 of 93. (7 M. 171, F.) 

{31)~Meaning of the term “ Signimj other- 
%aise than as aicitness" — Agent authorised to 
0)1 behalf of a firm — Liability of agent 
for gi'onting tmstamped receipt. — The words 
** signing otherwise than as a witness " in s. 61 
of the Act includes the writing of a person’s 
name by himself, or by his authority, with 
the intention of authenticating a document as 
being that of the person whose name is so 
written. An ordinary agent authorised to 
sign on behalf of his principal comes within 
the purview of the sectioii. NVhere a clerk 
signs a firm's name under the authority of the 
firm, it makes little difference that he wrote 
the letters to the dictation of the Manager 
and he may be properly convicted under s- 61 
of the Act. 27 C. 324 = 4 C.W N. 440. 

(38) — Acknou'ledgment of receipt of debt due 
by letter — Failure to ju operly stamp it- W here 
a person acknowledges by letter the receipt 
of money in satisfaction of a debt for more than 
Rs. 20, the letter is a receipt and is as such 
chargeable with duty and the person signing i 
otherwise than as a witness without its bemg 
properly stamped is liable to be convicted under 

s, 61 of the Act. 8 M. ll, F.B. = iWeir 902. 

(39)— ^inownf of fine.— Where a person is 
convicted of the abetment of an offence under 
s. 61 of the Stamp Act for not fixing a stamp to 
an acknowledgment signed by a debtor in is 
account books, the amount of fine innicted 
should not be excessive but proportionate to the 
fraudulent intent of the offender. A.W.«. 
1885, 30. CD.. 8 A. 18] . 

(40 and 41 )— -Signing? tinstamped receipt.— 
Where the^ovidence shows that an unstamped 
receipt was granted for the acquittance o a 
debt due from the payer to the grantor s prin- 
cipal, the grantor would be guilty of an offence 
under S ..61 of the Stamp Act by signing 
receipt otherwise than as a witness. A.w .n* 

1885, 266. 


(42)— Term '' receipt" erplained.— A receipt is 
something more than a document mere y pur- 
porting to acknowledge the payment of money. 
It means a note or the like, whereby 
debt or the like, is intended to be acknowledged 

to have been actually paid or f 
there is no intention to acknowledge pay 
of satisfaction, a man cannot be held to have 
given a receipt. IWeir 901. 

(43)— *SVfiNos. 8, 8, 9, 10, 19, 21. supra. 

(44i— jSs. S9 and 69 ^Charter-party, counter- 
part or duplicate of-Stamp duty, 
f^ pwrpose of secuHng a 
for prosecution by Collector when valid. 
is nothing in the law which renders 
tory to execute a charter party m duplicate , 
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but when the parties think proper to execute it 
in duplicate, they commit an offence punishable 
under s. 61 of the Stamp Act if they fail to 
stamp the counterpart as prescribed in the 
schedule. The mere fact that they may 
have intended it to be used merely as a private 
copv cannot alter its nature or make it any 
less’a duplicate or counterpart if it is duly 
signed. Provided that the prosecution be duly 
instituted, the intention of the party prosecuted 
to evade the stamp-duty or otherwise is 
immaterial for the purpose of securing his con- 
viction. — When a Collector without firstcalling 
on the party to pay the duty and penalty grants 
sanction to prosecute liefore the time had 
arrived for the exercise of his discretion under 
s. 40 his sanction is not a valid sanction. 

L.B.R. (1872—1892). 623. 

(45) — ABETMENT, 20 A- 440=A.W.N. 
1898. 103 ; 10 C.P L.R. Cr. 1. 

(46) — 6’ee Evidence. L.B-R. (1893—1900), 
119. 

(47) — Ss. 61 and 6 ^— An unstamped letter 
acknowledging receiid of a cheque for Its. 100— 
Chargeability of dutyon, under s. 61 — Coniic- 
tionfor not stamping, under s, OH— Legality. — A 
cheque for Ks. 100, was sent to the accused. He 
acknowledged its receipt by means of a letter 
which ran thus “ Your cheque for Rs. 100 to 
band,” held, such a letter is an instrument 
chargeable with the stamp duty of oue anna 
within the meaning'of s. 61 of the Stamp Act 
I of 1879 and that the accused was rightly 
convicted under s. 62 of the same Act. 1 Weir" 
903 = 11 M. 329. 

( 4 gj — Ss. 61 and 64 — What constitutes an 
offence under s. 64.— Where a person neither 
refuses nor neglects to give a receipt, nor docs 
he with intent to defraud the revenue give a 
receipt for less than Rs. 20 when ho has 
received more, nor does he with like intent 
separate or divide the money or property paid 
or delivered, he cannot be convicted under 
B. 64 of the Act. 8 U. 11, F.B. = 1 Weir 902. 

(49) — Refusal to grant stamped receipt by a 
— Liability of the members of the firm . — 
The term “ person ” used in ss. 61 and 64 of the 
Stamp Act includes the members of a trading 
partnership. Where a firm carrying on business 
in Calcutta as general dealers, acknowledged the 
receipt of certain sums from a customer, bub 
refused to give a properly stamped receipt, held, 
that the members of the firm were liable 
to be prosecuted under ss. 61 and 64 of the 
Act, and that an enquiry as to the presence or 
the absence of the partners from Calcutta at 
the time the letters were written or their 
knowledge of the grant of an improper receipt 
or of the refusal to grant a proper receipt was 
immaterial, since they were, in the contempla- 
tion of law, the persons who signed the letters 
of acknowledgment and refused to give a proper 
receipt. 27 C. 324 =4 C.W.N. 440. 
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Act I of 1879 (Stamp) — continued. 

^50) — Ss. 61 and 67 — Eiecution of document 
requiring to be stamped but not stamped. — The 
execution of a document, which ou us face re- 
quires to be, and is not stamped, cannot be said 
to be an ‘’act, contrivance, or device not speci- 
aLly provided for ” withm the meaning of s. 67 
of Act, because where the document is what on 
its face it purports to be, the act of the execut- 
ant, if punishable at all, is provided for under 
s. 61 ol the Act and cannot, therefore, fall under 
s. G7. The act of the person receiving the un- 
stamped document may amount to abetment 
of an offence, under s. 61, and would then be 
• an act provided for by any other law for the 
time being in force,’ namely, the Penal Code, 
and is, therefore, beyond the scope of s. 67 of 
the Act. The recipient and the writer of a 
letter requesting the granting of a loan to a 
certain person, the writer holding himself res- 
ponsible for the amount of the loan, if the 
borrower does not repay it, cannot be prosecut- 
ed for an ofience under s. 67 of the Stamp Act. 
23 M. 155 = 1 Weir907. 

(51) Ss.til and OU , — Irregularity in mode 
of ref ei cnee. Criminal proceedings taken under 
the above Act are not invalidated by the mere 
fact that there was irregularity in the mode of 
reference by a Civil Court, provided the prosecu- 
tion is instituted by theColIector or such other 
officer as the Local Government generally or 
the Collector speciailj authorizes in that 
behalf. lOC.P.L.R. Or. 1. 

(51-a) — Ss, 61, 69 — CrivwPro. Code, Act Xof 
166^, s. 555 — Unstamped receipt — Jurisdiction 
of Magistrate — Interest of Magistrate in case.— 
Where a Deputy Magistrate who was also the 
officer in charge of the Treivsury, convicted a 
person for having given an unstamped receipt, 
held that the conviction was illegal both for 
want of the sanction required by s. 69 of Act I 
of 1879, and under s. 565 of the Crim. Pro 
Code. A.W.N. 1884, 37. 

{tl)—See Crim. Pro. Code (1898), s. 190, 
U.B.B. (1897—1901), Vol. 1, 55. 

I 

(53) S. 62— 5eeNos. 10, 14, 47, supra. i 

(54) S, 62 (i) (a) — An entry of the receipt 
of money made by a debtor in his creditor’s ! 
book with the addition that the amount 
borrowed would be paid on a certain date (but 
to whom it did not appear) is not executing i 
a promissory note without the necessary stamp, \ 
for the entry does not amount to promis.sory 
note; nor can the creditor be convicted of re- 
cej^^ng^piiyment of a promissory note. A.W.N. 

(56) Ss. 62 (i) (6), 5. 64 (c) — Entry made try 
debtor in creditors booh not a receipt. — An 
entry made by a debtor in the creditor’s book 
of thQfact of a payment made by him is not 
executing a receipt not duly stamped or the 
commission of any other Act calculated to 
-deprive the government of any duty under the 
Act. A.W.N, 190.3, 179, 
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(56) — S. 63 (6)- Scopeof thesection. — S. 63 (6), 

' beiug a penal one, must be construed 

strictly. If so construed, a purchaser or grantee 
under a conveyance cannot, without straining 
; the meaning of the language, be held to be a 
person employed or concerned in or about the 
preparation of the document of conveyance. , 
The language of the clause appears to point to 
the case of a person in whom trust and confi- 
dence has been reposed in connection with the 
preparation, writing, etc., of an instrument and 
who abuses such trust and confidence, e.g., an 
j attorney’s clerk or professional writer, and not 
I to the case of a person materially interested or 
I concerned in the instrument, when executed, 
such as a purchaser or grantee. 1 Weir 905. 

(57) — S. 63 — See Nos. 19, 27, supra. 

j (58) — S. 64 { = s.65ofAct Hof 1899) — Failure 

' to grant receipt when demanded. — The failure to 
I grant a receipt for money paid, though demand- 
' ed, is an ofience punishable, under s. 64 of Act 
] I of 1879, with fine which may extend to 
Rs. 100. It is therefore not excluded by cl. (a) of 
s, 216 of the Crim. Pro. Code from the category 
of offences triable summaril}’. 1 Weir 906. 

(59) — Four conditions to co-exist to briny an 
instrume7it under s. 64. — In order to bring an 

■ instrument within the termsof s. 64. Stamp Act, 
four points are necessary and must co-exist, or 
else the instrument is not liable : — (1) The debt 
must exceed Rs. 20, (2) The instrument must 
be signed by or on behalf of the debtor, and 

; (3) In order to supply evidence of a debt, (4) The 
1 instrument must have been left with the credit- 
' or. Wherever a balance of account is struck, 
i no stamp need be affixed unless the debtor 
i *igns an acknowledgment. The failure of the 
creditor to affix such stamp is not an offence 
under s. 64 of the Stamp Act. A.W.N. 1884, 
164. 

(60) — See Nos. 26, 48, 49, 55, supra, 

(61) — Ss. 64, 69 — Prosecution under the 
' former section— Collector's sanction. — To pro- 
j secutea person for having committed an offence 

■ under s. 64 of the Stamp Act, the previous sanc- 
tion of the Collector as laid down in s. 69, is 
necessary. It is, therefore, essential that the 

' record of conviction should evidence such sanc- 
tion. 9 B. 27. 

(62) — S. 6T ( = s. 68 oj Act 11 of l899)—Exe- 
I cution of separate instruments in respect of 

single transaction. — The act, device, or con- 
trivance which is referred to in s. 67 must be 
either improper or prohibited. There is no pro- 
vision in the Stamp Act which prohibits the 
execution of -separate instruments and. requites 
the execution of a single instrument in respect 
of a single transaction. Where a person exe- 
cuted as a security for a loan of Rs. 1,300, two 
mortgage deeds, one on a stamp of Rs. 10 for 
Rs. 1,000, and another on a stamp of Rs^ 3 for 
Bs. 300, instead of executing a single deed on a, 
stamp of Rs. 15 for the whole amount, held that.' 
he was not guilty of an offence under, s. 67 of 

the Act. 1 Weir 907. 

► * 
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I, — Imperial i4c^s— continued. 

Act 1 of 1879 (Stamp) — con/iuM/'d. j 

(68) — The second clause in s. 67, Stamp Act, 
is not controlled by the first so as to restrict 
its application to negotiable instruments. The 
clause is of general application, and covers all 
cases in which a document is executed with the 
intention of defrauding the Government of its 
stamp duty. 9 M. 133, P.B. 

.. (6i)— Ste No. 50, supra. | 

(65) — S. 65— VII ot 1870 {Court- fees Act) , I 
s. 34— Act XVIII of 1869 {General Stamp Act). 

5^ 48— Sale of Court-fee stamps without a 
license. —The sale of Court-fee stamps without 
license was no offence under Act XVIll of 1869. 
but was specially made so under s. 6S. Act I of 
,1879. 4A, 216, F.B. j 

(66) — Seffnip stamps without license.— The \ 
selling of a stamped paper previously bought 
from a licensed vendor* because the seller 

, did not require it. is an offence under s. 68. 
as the accused was not a person appoin^d to 
sell stamps." Rat. Un. Cr. C. 3i7 = Cr. R^. 3 
of 1687. 


(67) _55. 62. 69 — Prosecution in respect of 
offence against .stamp law — 5<7Jicfiou.— The 

•prisoner in this case was convicted V the 
District Magistrate of an offence under s. 61 ot 
the Stamp Act, but the prosecution was not 
instituted with the sanction of the Collector. 
Held that this was an irregularity and not a 
mere technical objection, because the pro^cu- 
tion could not be conducted by the officer 
granting the sanction (if sanction had been 
granted by the Collector who was also the 
■ Magistrate), A.W.N. 1883, 98. 

(68) — 3. 69— .See GRIM. PRO. CODE (1893). 
ss. 487 and 556, A.W.N. 1884, 3/. 


(69) -See Nos. 10, 20, 51. 52. 61. supra. 

(70) — ScA. /, art. 1.— The pro.secutjom elated 
. to the fact that certain entries in a Mahajan s 

cash book were signed by the persons affected 
.by these entries, and it was concendod that 
the mere fact rhat they were signed h> 
the customers converted them into acknow- 
ledgments. though the entries in q«‘2=5tioa 

were not in form acknowledgments of debt 

as contemplated by art. I. soh. I of the P 

Act. Held that such a fact did not convert the 
document into an acknowledgment under art. i 

sch. I of the Stamp Act. unless it was cstab- 
‘lishod that according to mercantile usage or 
by the use actually made of the entrj • ^ p „ 
the effect of such an acknowledgment, lu 

L.R. Cr. 7. 

(71) — Sch. I,. art. 5, cl. (c)— Promise to pay 

interest.- A. promise by a debtor to pay , 

in an acknowledgment of a debt m a, Mahajan s 
accounts, is an agreement chargeable under 
.art.6..cl. (c). sch. I of the Act. 10 C.P^.K. 
Or. 1. (4 B. 826. 22 O. 757, Diss. ; 23 W.R. 

408, 16 C. 150, R.) 

(72) — Sch. (i), art. 13 — Guarantee bonds.— 
The material part of a document was as 



7 . — Imperial Acts — continued. 

Act I of 1879 (Stamp) — concluded. 

follows ; — “ If T and Z fail to redeem the paddy 
lands they mortgaged to P, I. L.G.N. will 
redeem them by paying the original mortgagee 
money and interest. Held, that this was not a 
security bond, but a guarantee bond, coming 
under art. 33, scb. (i), Stamp Act, 1879. 
L.B.R. (1893—1900), 119. 

(73) — -4r2. 29— Scope of the article. — Art. 29 
applies to an instrument evidencing an agree- 
ment to secure the re-payment of a loan, which 
means an instrument executed at the time the 
loan is made, and not to the case of an assign- 
ment by way of mortgage of a valuable security 
to secure a pre-existing debt. The article 
contemplates an instrument contemporaneous 
with the advance and with the deposit. 27 C. 
587 = 4 C.W.N. 524. 

(74) — See No. 5, supra. 

(75) — Art. 44 — See No. 5. supra. 

(76) — -4r(. 52 — Crim, Pro. Cede (JS98), .s-. 432 

— Ueference under Stamp Act (1879) — Entry by 
creditor in debtor's book. — An entry recording 
the payment of the amount due made by the 
creditor in the debit side of the debtor’s khattn 
book, and signed by him, is a “ receipt” with- 
in the meaning of s. 3 (17) of the Stamp Act, 
and. as such, requires to be stamped under 
art 52, sch. I of the Act. To decide questions 
of this kind, the Court must look to the 
intention of the parties. 11 C. 267. [i?.. 2 L. 

B.R. 307]. 

(77) — See No. 7, suprra. 

(78) — Art. 54 — See No. 7, sura-a. 

(lO)— Chapter VIII.— k criminal Court 
trying an offence punishable under Chapter 
VIII of the Act cannot re.alise a penalty pre- 
viously directed to be paid by the Collector 
under Chapter IV of that Act. 10 C.P.L.R. 
Cr. 1. 

Act IV of 1879 (Indian Railways). 

[REP., Act TX of 1890 ] 

See ACT XVIII OF 1854. 

„ ACT IX OF 1890. 

„ Carriers. 

„ RAILWAY Company. 

(ll — Ss. 15, 29 — False accounts of goods des- 
patched. — The duty imposed by s. 15, that of 
giving an account of the quantity or descrip- 
tion of property sought to be despatched by 
rail being limited to the case of a demand 
being made, held, that a person giving false 
account of goods despatched without being so 
demanded by railway authorities could not be 
convicted under s. 29. 36 P.R. 1885 Cr. 

(2) — Ss. 17 and 31 — Duty of passenger.^ and 
their liability. — Under ss. 17 and 31, Railway 
Act, no passenger is to travel without a proper 
ticket (an ordinary one for the particular 
journey or a season ticket) furnished by the 
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Act IV of 1879 (Indian Railways) — coniiti lied. 

■company. Every passenger is to show or 
deliver up his ticket when called upon ; and 
any passenger, who fails in either of these 
points, is liable, whether a season-ticket holder 
or not. to pay the ordinary fare for his jonrney, 
or if he cannot show %\here he got into the 
train, the ordinary fare from the starting point 
of the train. 12 C. 192. 

(3) — S- 26 — Liabilitji nmler section when 

arises . — Persons are liable to conviction under 
s. 2C of the Act. not by reason of consequences 
directly referable to default in observing the 
rules, but by reason of the danger or risk which 
it entails. Where it was required by a rule 
sanctioned and notified as required by law that 
the guard and driver of a ballast-train should, 
on a line worked on the block-system, stop 
the train at a station and should nc't leave the 
•station till the guard has received from the 
Station Master and delivered to the driver a 
“ line clear certificate.” disobedience, of such 
rule by the guard and driver which endangered 
the safety of persons, was held to make them 
liable to be punished under s. 02. 6 M. 201 = 

1 Weir 867. 

(4) — S. 29 — See No. 1, sjipra. 

(6) —S. 31 — Order under, nature of — Season 
ticket holder travelling without ticket . — The 
■order under s. 31 of the Railway Act, in case of 
a refusal by a passenger, travelling without a 
proper ticket, to pay the fare, should be one 
merely for the recovery of the amount due as 
the fare, and not an order to pay the sum as if 
it were a fine. [B., Rat. Un. Cr. C. 435J. A 
passenger, who has a season ticket, which is 
still in force and in his possession, cannot be 
said to be travelling without a ticket within the 
meaning of s. 31 of the Railway Act. merely by 
reason of his inability to produce it when 
called upon, on account of his not happening 
to have the ticket with him : but he will be 
considered not to have shown the ticket, and 
will have to pay the ordinary fare. 12 C, 192. 

(6) — S. 31— See No. 2, supra. 

(7) — Ss. 31. SB-Fine — Fare — Fraudulent act 
— S. 32, unlike s. 31 of the Railways Act, ap- 
plies only to fraudulent acts, and requires the 
imposition of fine in addition to the fare. 
Where there is no intent to defraud, the con- 
viction should be under s. 31. Rat. Un. Cr. 
C. 485 = Cr. Rg. 7 of 89. (12 C. 192, R.) 

(81— S. 32— See ACT IX OF 1890, s. 112, 1 
Weir 869, F.B. 

(9) — See No. 7, supra. 

(10) — S. 45 — Knowledge — Act likely to en- 
danger safety of passengers.- -Where there is 
no evidence that a Station Master, in sending 
a train without previou.sly obtaining a line 
clear message, knew that his act was likely to 
endanger the safety of the passengers travelling 
therein, a conviction under s. 46 of the Act is 
illegal. A.W.N. 1862, 172. 


/. — Imperial Acts — continued. 

Act lY of 1879 (Indian Railways) — concluded. 

(11) — Ss. 45, 46— Placing obstruction on the 
I rails. — Where the accused was charged with 

pulling up an iron mail post and placing it 
j across the rails on a dark-night, held that the 
i act being wrongful in itself, rashness cannot be 
usually predicated, and that the offence, falling 
' within s. 45 of the Railways Act, should be 
I committed to the Sessions (5ourt and nob tried 
bv a Magistrate as falling within s. 46. Rat. 
Un. Gp. C. 458 = Cr. Rg. 14 of 89. 

(12) — S. 46 — Failure to remove stone from 
I rail. — A person who fails to remove a stone from 

a rail is not guilty of negligently doing an act 
which is likely to endanger the safety of persons 
travelling upon the railway, under s. 46, unless 
it be proved that he was legally bound to 
remove it. Rat. Un. Cr. C. 394 = Cr'. Rg. 50 of 
86 . 

(13) — See No. 11, supra. 

\ (14) — Ss. 101 and 29 — Negligence of Railway 
I servant — Lives lost — Punishment. — Where a 
I Railway servant was convicted under s. 29 of 
, Act IV of 1879 for his gross negligence by 
I which an accident happened in which several 
j lives were lost, held that three months’ simple 
! imprisonment was too light a sentence. A.W.N. 

, 1890, 171. 

Act XIV of 1879 (Hackney Carriage). 

CRep. in part. Act Xlll of 1889. De- 
clared IN FORCE IN Upper Burma (ex- 
cept THE Shan States), act XIII of 
1898. S. 4], 

(1) — Ss. Sand 7 — Rulel — Driving unlicensed 
carriage — Rule 1 of the rules framed under Act 
XIV of 1379 for the Umballa Cantonment 
does not render driving an unlicensed carriage 
punishable under s. 7 of the Act. 7 P.R. 1892 Cr. 

(2) — S. 7 — See No. 1, supra. 

(3) — S, 9 — Summary and not exclusive re- 
medy. — The above section is merely intended to 
provide a simple and summary means of settling 
disputes between the hirers and letters of 
hackney carriages, and parties are not thereby 
excluded from having recourse to the Civil 
Courts. A W.N. 1893, 203. 

(4) — Ss. 3 and 7 — .Sdvertisement as to the 
hire of carriage — Hackney carriage — Liabi- 
lity under the Act. — A published an advertise- 
ment in a newspaper that he would supply 
carriages for hire and for sale. He was charged 
under s. 7 of the Hackney Carriage Act. for 
hiring hackney carriages, without obtaining a 
license from the Municipality, in contravention 
of Rule 1 of the Rules framed by the Rangoon 
Municipal Committee under s. 3 of the said Act. 
Held : — (1) ihat a conviction cannot be upheld 
under the section, if it is not proved that the 
accused had carriages in bis possession to which 
it might be held that the advertisement referred, 
and that a more insertion of a notice cannot be 
sufficient for a conviction ; (2) and that it must 
also be shown that the accused meant to 
offer his carriages for the conveyance generally 
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Act XIY of 1879 (Hackney Carriage)— c/d. j Act XYIII of 1879 (Legal Practitioners) -ctd. 


of that portion of the public who are “passen- 
gers.” and that the terms and conditions of the 
hiring must also be clear. 4 L.B.R. 80 = 7 Cr. 
L.J. 71. 

( 5 ) — 5 , 7 — Breach of the condition of a 
license as set out in Rule 7 of the above Act, 
not being a breach of a rule, is not punishable i 
under s. 7. U.B.R. (1892-1896), Yol. I. 125. 

(6) — S. 7 — See No, 4, supra. 

Act XYIII of 1379 (Legal Practitioners). 

[AMENDED, ACT IX OK 1884 ; ACT XI OF 
1896 ; ACT VI OF 1900 ; S. 47: ACT I OF 1903; 
ACT! OF 1908. REP. (DOCALLY), EXCEPT 
fi. 36. REG. VTI OF 1901.] 

( 1 ) — . Unprofessiema I coml net — X luipicitm— 
Mulitcar—Benewnl of /tcensc.— The renewal of 
the license of a legal practitioner cannot be 
refused on the mere suspicion that he was im- 
plicated in, and privy to, the sending of anony- 
mous petitions making serious allegations 
against a Sub-divisional Officer and <^ther 
Government officers. 12 C.W.N- 919 = 4 M.L. 
T. 155 = 8 Cr. L.J. 155. 

(2) — Inquiry under Legal Practitioners .4c/ 

--False statement of the accused perscni 
after being solemnly ajffirmed Penal Code* 
ss. 181 and Where a pleader is call^ upon, 

in an enquiry under the Legal Practitioners 
Act, to explain his conduct, it is not competent 
to the Court conducting the enquiry to take a 
statement from him on solemn affirmation. 
He is not, therefore, in such proceeding legally 
bound by an oath to speak the truth, and, if e 
states what is false, does not render bimscll 
amenable to the charge of making a false state- 
ment under s. 181 or giving false ©JK^nM 
under s. 193, Penal Code- 6 M* 252 — 1 Weir 

116. 

IZ)— Nature of the enquiry under Oie Act-- 
Judicial proceeding— False staUmeiits by tmt- 
nesses on solemn affirmation — Penal Code^^- 2° , 
J93.-~An enquiry under the Legal Practi- 
tioners” Act is a judicial proceeding, and false 
statements on solemn affirmation made y 
'witnef^ses therein should be charged as offences 
under s. 193. Penal Code, and the P©«2?s 
charged should be tried separately. 6 m. 

= 1 Weir 116. 

<4)— See False evidence, 6 M. 252 = 1 
Weir 116. 

(5)—Ss. S and 36— District Magistratedeclar- 
ing a person to be a tofut— Procedure Persona 
inquiry necessary— Opportunity to show 
— Before proceeding to declare a person to be 
tout, the District Magistrate should himself 
make an inquiry as to the person s anteceden s 
and give him an opportunity to show cause. 
Where a Sub-divisional officer called on a 
person to show cause why he should 
declared a tout and he showed cause and tne 
Sub-divisional officer after recording evident 
on both sides submitted the proceedings witn 


his report to the District Magistrate, and the 
latter after perusing them passed an order de- 
claring the person to be a tout, the order was 
set aside. 12 C.W.N. 842. 

(6) — Ss. 3 and 36— Setf TOUT, 27 P.W.R. 
1909 Cr. 

(7) — Xs. 6, H — Scheduled Districts Act, ss. 3, 
o, 6 — Enrolment of vakils in the province of 
Kuiiiaun and Garhwal — Jurisdiction. — The 
Commissioner of Kumaun is the High Court of 
that province and Garhwal for the purposes of 
the Legal Practitioners’ Act. Therefore, a 
person enrolled as a vakil of the High Court of 
Judicature at Allahabad is not entitled, by 
virtue of such enrolment, to practise in the 
Courts of Kumaun and Garhwal. Where the 
Commissioner of Kumaun refuses to enroll a 
person as entitled to practise in the Courts of 
Kumaun and Garhwal, the High Court of Judi- 
cature at Allahabad has no right to interfere. 
24 A. 348. F.B. 

(8) — S. 8 — See No. 7, supra. 

(9) — S. 9— See CRIM. PRO. CODE, (1898), s. 4 
(v).5A.L.J. 40 = A.W.N. 1908, 11 = 30 A. 66 = 

7 Cr. L.J. 21. 

(10) — S. 10 — Pleader or Mukhtear — Power to 
practise. — Unless a pleader or mukhtear comes 
within the exceptions to s. 10, Act XVIII of 
1879, or within the proviso, he acts in con- 
travention of the provisions of the section, if be 
performs, even on a single occasion, the func- 
tions of a pleader or mukhtear in a Court not 
established by Royal Charter. 44 P.R. 1887 
Cr. 

(11) — Ss. 10, 32 — Illegal practising by a 
pleader— Jurisdiction. — A pleader or mukhtear 
practising in the Court of a Subordinate 
Magistrate, in contravention of the provisions 
of s. 10 of the Act, is only punishable under 
s. 32, by such Magistrate, and not by the Dis- 
trict Magistrate. 4 A. 375. 

(12) — S. 12 — Conviction of pleader for cheat- 
ing — Beport to High Court — Arguments allowed 
to show that facts did not amount to offence . — 
Where, on a pleader being convicted of cheat- 
ing under s. 417, I.P.C.. the District Judge 
reported the case to the High Court under the 
Legal Practitioners’ Act, Counsel for the pleader 
was allowed to go behind the conviction and 
show that bis acts did not in law amount to 
the ofience of cheating. 7 A- 290, F.B. [D., 
22 A. 49, P.C. ; Diss., 18 A. 174] . 

(13) — S. 13 — Grossly unprofessional conduct. 
— Where certain parties to a suit executed an 
agreement in which it was stated that, as they 
wore unable to pay the pleader’s fees owing to 

{ poverty, a certain sum shall be paid to the 
I vakil, in consideration of his conducting the 
case, when the case was won, held that it was, 
in effect, an agreement by which the pleader 
became entitled to a share of the property in 
suit in payment of bis services as pleader in the 
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suit, and that, in accepting such an agreement, 
the pleader was guiltv of grossly unprofessional 
conduct. 4 0.C. 229’. (4 C.W.N. 104. 5 C.W. 
N. 184, R.) 

(14) — Pleader taking sides against fonner 
client — Grossly improper conduct , — A ple,ader, 
after his dismissal without misconduct on his 
part, or after the close of the business, is at 
liberty to take sides against his former employer, 
provided always that he has no secrets to carry 
with him thatcan be used to his former client’s 
prejudice. But he is not competent to do so 
when he is neither discharged by his client nor 
has the business, for which he was retained, 
closed. Where a viukhfear retained by the 
complainant defended the accused when the 
latter was retried after the order of his discharge 
was set aside on revision, held, that the 
conduct of the 7nukhtear was grossly improper. 
45 PX.R. 1904. (GC. 79, 12 B. 95, i?.) See, 
also, 2 P.R. 1904. 

(15) — pleader, after his dismissal without 

misconduct on his part, or after the close of 
the business, is at liberty to take sides against 
hi.s former employer, provided always, that he 
has no secrets to carry with him that can be 
used to his former client’s prejudice “The 
Court will require a strong case to be made out 
as a ground for an order restraining a pleader 
from acting in any particular case ; but from 
the nature of the thing it will, in genera), be 
satisfied with the affidavit of a person who says 
ho made confidential communication pertinent 
to the now pending suit, without requiring him 
to go into details, the statement of which would 
be a disclosure of the very matters which it is 
his purpose to keep concealed. L.B.R. (1893 — 
1900), 19. (12 B. 91, F). 

(16) — Pleader — Professional misconduct — 
Enquiry — Strict proof necessary. — In order to 
secure his own fee a pleader was an active party 
to placing his client in the hands of a money- 
lender who made a wholly unscrupulous and 
extortionate bargain with the pleader’s client. 
The pleader knew the terms of that bargain : 
yet he did not advise or warn his client but 
permitted him to enter into the bargain. Held, 
that it was a professional misconduct of a grave 
kind : of a kind which, if permitted would tend 
to corrupt and demoralise the legal profession. 
A high standard of rectitude, diligence, duty 
and zeal is required of pleaders in the interests 
of the Ear. An enquiry into the professional 
misconduct of a pleader being of a yimsi-judi- 
cial nature, the Court must have a strict proof 
of the pleader’s misbehaviour. 10 Cr.L.J. 526 
= 4 Ind. Cas. 266 = 11 Bom.L.R. 1150. 

(17) — Unprofessional conduct what amounts 
to— Interference by Privy Council with the 
punishment passed on a pleader by the High 
Court. — Where a certificated pleader, after his 
employment as a pleader by a Bank had ccsised, 
commenced a correspondence with a suitor 
against whom the Bank had taken proceedings 
to recover a debt, which showed that he was 
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guilty of grave improprieties in his professional 
conduct, held, such conduct amounted to a 
“reasonable cause” for suspending hini imder 
s. 13 of the Act. W’here the quantum of punish- 
ment, imposed on a pleader for conduct 
which amounted to a “ reasonable cause ” for 
suspending him under s. 13 of the Act, was 
neither unreasonable, nor excessive, the Privj’ 
Council declined to interfere with the decision 
of the High Court as to the punishment. 13 A. 
93 = 17 I.A. 199, P.C. [/?., 29 C. 890= 6 C.W. 
N. 556, F.B.] 

(18) — ''Other reasonable cause " — Writing of 
an anonymous letter by pleader. — Where a 
pleader wrote a letter, which he did not sign, 
to an officer, who was conducting an enquiry 
into a charge of bribery against a Revenue Ins- 
pector, the letter making allegations, which 
were intended to prejudice the mind of the 
officer in connection w’ith the matter, which he 
was investigating, held, that the pleader was 
guilty of misconduct and that he should be sus- 
pended “for other reasonable cause” under 
s. 13, cl. (/), Legal Practitioners Act. 13 H.L.J. 
65 = 26 M. 448. 

(19) — PLEADKH and CLIENT, 4 Ind. 
Cas. 176. 

( 20 ) — 13 (b)— Misconduct — Mukhtar's tvrii- 
ing an objectionable letter to the presiding officer 
of a Court — Apology — Suspension. — Held, that 
the conduct of a mukhlar, who writer for 
another person a letter to the address of the 
presiding officer of a Court, on the supervision 
of Courts subordinate to his Court, and uses 
highly objectionable language in it, came with- 
in the terms of s. 13 (6) of the Legal Practi- 
tiofters Act. For such misconduct the Chief 
Court suspended a mukhlar from practice fora 
period of three months and declined to accept 
an apology tendered by him before the presid- 
ing officer of the Court concerned and the 
Chief Court. 166 P.L.R. 1901. 

(21) — Ss, 13, 14 — Poicer of High Court to 
transfer proceedings. — The Chief Court has no 
power, either under s. 25, Civil Pro. Code, or 
under s. 526, Crim. Pro. Code, or under the 
provisions of the Punjab Chief Court’s Act, or 
under its general powers of superintendence, to 
order the transfer of a proceeding under s. 14 of 
the Legal Practitioners Act. But the general 
powers of superintendence and control- enables 
the Chief Court to look at the charge, and,' if 
it appears that the allegations made do not 
establish a case justifying suspension or dis- 
missal, to direct proceedings to be stayed. -41 
P.R. 1688 Cf. 

(22) — 5s. 13, 14 — .ds amended by Act XI of 
1896 — Competency of District Judge to enquire 
into a charge of miscotiduct — Toutism— Chief 
Courts power of revision. — Held, that: — S. 14 of 
Act XVITI of 1879 applies to all clauses of s. 13 
as amended by Act XI of 1896, when any of the 
charges mentioned in s. 13 of the said Act is 
brought to the notice of any Court within whose 
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local limits tho pleader is ordinarily practising, 
the presiding ofhcer has jurisdiction to proceed 
against him tpleader) under its s. 14 and can re- 
port, in the manner prescribed thereunder, to tho 
High Court for suspending or dismissing such 
pleader in case the charge is made out: in acting 
under s. 11 of the said Act, the Court is bound 
to hold a preliminary inquiry in order to find 
out distinctly what is tUe charge, and after 
satisfying itself that it is prima facie a true 
one, but not before, the Court can proceed to 
issue notice required in paras. 1 and 2 of tbe 
same section. Such a notice if issued on a 
vague report is liable to be set aside on revision 
by the High Court: in order to sustain a charge 
imder clause (c) of s. 13 of the Act, the gnvtili- 
cation paid to the tout must be “out of auy 
fee paid or payable to a pleader,” but does not 
iuclude a payment made out of the Hutt,shiana 
of a pleader’s Mitnshi. 31 P.W.R. 1909 Cr. 

(23) — Conduci of pleader as swtfor. — A peti- 

tion couched in disrespectful and improper 
language, drafted and presented by a Pleader 
to a Court, not in his professional capacity, 
but as a party, will not render him liable to 
the penalties provided in the Act for a profes- 
sional man, as it is possible to take notice of 
his behaviour in any other way, viz., as 
one committed by a suitor. 24 M. 17. [f*’*, d 

M.L.T. 237=7 Or. L.J. 333 = 18 M.L.J. 184j . 

(24) — Pleader — Unprofessional conduct — Re- 
fusal of brief for political reasons — Right to re- 
fuse — Reasons for refusal if must be stated 
Right to move High Court to quash proceedings 
when called upon to show cause. — A pleader is 
not bound to accept a brief offered to him, 
nor to state his reasons for refusing to accept 
it. A pleader, having refused a brief offer- 
ed to him, was subjected to a stringent 
examination to disclose his reasons, and, on 
its appearing that his reasons were political, 
proceedings were started against him under the 
Legal Practitioners’ Act and ho was called 
upon to show cause why he should not be 
reported to the High Court for unprofessional 
conduct. Without waiting to show cause, the 
pleader at once moved the High Court to quash 
the proceedings. Held that he was entitled to 
do so, that there was no rule of procedure to 
justify the examination to which he was 

subjected. 12 C.W.N. 381* 

(25) — As amended by Act XI of 1896 Mea}iing 
of expression ** any other rectsonable cause - 
misconduct prior to enrolment — Permanent 
defect of character — Power of subordinate ^ourt 
to proceed under s, 14. — Held, per Htll, J., 
(agreeing with Rampini, J., and dissenting 
from Ghose, J). Each of the clauses of s. 13 
wUch precedes cl. (/) is generally distinct “O™ 
the rest and is exhaustive of its own genus, and, 
where this is so, the principle of ejusdem getierxs 
can hardly apply. Cl. if) was intended to cover 
misconduct, other than professional misconduct, 
and to embrace all clauses other than those 
previously enumerated in the section, which 
might reasonably be regarded as disqualifying 

20 
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I 

' a person from retaining the office of a pleader 
or mukhtear. S. 13 \J) was also intended to 
provide for causes disqualifying a person for 
retaining the office of pleader or mukhtear, and 
that a moral defect of character may be one of 
' such causes. An offence committed prior to 
' admission as legal practitioner may bo made 
' the foundation of a proceeding under s. 13, 

' provided it is of such a nature as to imply a 
■ permanent defect of character of a disqualify- 
ing kind. Per Ghose, J., contra . — The words 
“or for any other reasonable cause ” in cl. (f) 
of s. 13 should be construed according to the 
well-known canon of construction, that when 
general words follow particular words of the 
I siime nature, they are presumed to be restricted 
to the same genus as those words, unless it can 
be shown from an inspection of tho scope of the 
Legislation that the general words were meant 
in a wider sense. It is extremely doubtful 
whether the words “ any other reasonable 
; cause ” are intended to apply to any act other 
' than professional misconduct, and occurring 
‘ before or after the enrolment of a person as a 
: pleader or mukhtear. As bearing upon the 
question, s. 12 which authorizes the suspension 
' or dismissal of a pleader or mukhtear on convic- 
I tion of a criminal offence may be referred to. 

; The section could only refer to a conviction 
' subsequent to his enrolment as a pleader or 
' mukhtear. (7 B.L-R. 179, relied on). [J’., 29 C. 

, 890,P.B., 13 M.L.J. 65 = 26M. 448 ; R., 166 P. 

' L.R. 1901.3 A reference was made by a Sessions 
’ Judge, under s. 14 of the Legal Practitioners’ 

I Act, recommending that a certain mukhtear, 

I who has been practising as such in the Criminal 
Courts, should be dismissed. The grounds for 
j this recommendation were that the mukhtear 
i was dismissed from the office of Sub- Inspector 
i of Police, which he held previously, for gross 
I misconduct and that, subsequently, he procured 
a certificate of good moral character from a 
pleader by concealing his.provious history, and, 

' by means of that certificate, thus improperly 
obtained, he gained admission to the examina- 
i tion of mukhtoars. Held, per Hill, J (agreeing 
' with Ghose, J, and dissenting from Rampini, 

; J), that the mukhtear ought not to be dismiss- 
; ed or suspended in consequence simply of his 
i dismissal from the Police, specially in tho 
absence of any “ legal proof ” of disqualification 
given in the presence of the mukhtear and that 
no case, either for dismissal or suspension, had 
been made out against him. (6 W.R.Mis. 6, R.} 
Per Hill, J.- s. 13 authorises the High Court, 
after such enquiry, as it thinks fib, to suspend 
or dismiss a pleader or mukhtear for any of 
the causes specified in the section, but the power 
of Subordinate Courts is much more restricted 
under s. 14. The “taking of instructions” and 
“misconduct” referr^ to in s. 14 relates to 
clauses (a) and (6) respectively of s. 13, and it 
is only in such cases that a Subordinate Court 
is authorized to proceed under s. 14, 27 C. 
1023 =4 C.W.N. 389. [R., 10 C.W.N, 1059 = 4 
C.L.J. 229; Z>iss., A.W.N. 1906, 268 = 3 A.L.J. 
811 = 29 A. 613. (16 0.163 = 14 I.A. 164, R). 
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(26) — Ss. 13. 40 Otiicr rea.soiinble cause," 
vieanitigof. in.’i./'i — Xot restricted to matterscjas- 
deragcvier\9.irith)Hatters incls. (^^)^o(<’J — Charge, 
necessity to formulate leith particularity — A'ri- 
dence Act (I of IST'J), s. 133 — Answers not 
objected to — No privilege. — An order under s. 13 
of the Legal Practitioners’ Act can only be 
made, after notice has been given to the pleader 
to show cause why he should not be suspended 
or dismissed. The notice must formulate the 
charges with sutheient precision, to enable the 
pleader to know the charge which he is called 
aipon to meet. The words “other reasonable 
cause” ins. 13, cl. (r) are not restricted to 
matters cjusdon generis with the matters men* 
tioned in els. («a) to (r). Two ple.idcrs organized 
a political meeting and one of the speakers at 
the meeting was convicted of sedition. The two 
pleaders were also charged with having pub- 
lished a leaflet to honour B. C. Pal. Held, these 
circumstances did not constitute “ reasonable 
cause ” for their suspension or dismissjil. The 
evidence given by witnesses can be used against 
them in a subsequent proceeding, if they did 
nob claim privilege or object to answer any of 
the questions which were put to them. 6 M.L. 
T. 253, F.B. = 19 M.L.J. 504 = 3 Ind. Cas. 344. 

(27 and 28) — Proceed ings by subordinate Court 
against pleader — High Court's j^oiver of trans- 
fer. — S. 13, Act X\'ITI of 1871). does not con- 
tain in itself any power enabling the High Court 
to transfer proceedings taken in or by a Court 
subordinate to it against a pleader for unpro- 
fessional conduct before such subordinate Court. 
Whether the High Court has the power or not, 
it is obviously expedient, in all disciplinary mat- 
ters, that the Court before which contempt or 
misconduct takes place should itself deal with 
the contempt or misconduct. The section con- 
tains in itself special provisions whereby the 
High Court can deal with the report when it 
has been made ; in other words, the section is 
full and complete and independent of s. 13. A. 
W.N.1898. 33. 

(29) — S. 1 4 ^Professional misconduct by plead- 
er — Charge before a Joint Magistrate — Tratisfer 
of the Magistrate — Right of District Magistrate 
— Pleader accusing Magistrate as acting mali- 
ciously, vexatiously, and loith a viyxdictive spirit, 
whether amounts to jrrofessional misconduct . — 
A pleader was charged with professional mis- 
conduct in connection with the alteration of 
the date in a certain petition, which was 
presented to a Sub-Magistrate. The case 
came before the Joint Magistrate of that 
division for inquiry. The Joint ^lagisti-ale, 
before the date of the inquiry, was transferred 
to another division. The District Magistrate 
made an order transferring the charge to the 
fiame Joint Magistrate, on the ground that he 
had dealt with the matter in the first instance. 
Held, that the order of the District ^lagistrate 
transferring the charge to the Joint Magistrate 
of a different division was unauthorized, and 
that it should accordingly be set aside. There 
is no provision of law which authorizes the issue 
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of either a summons or a warrant against a 
pleader who fails to appear in answer to a 
charge preferred against him under s. 14 of the 
Legal Practitioners’ Act. 

Where a Magistrate issued a warrant against 
a pleader iu such a case, and the pleader at- 
tached a written statement to the warrant iu 
which he stated that the Magistrate, in issuing 
the warrant, had acted maliciously, vexatiously 
and with a vindictive spirit, it was held, that 
such language, though to the last degree im- 
proper, did not amount to fraudulent or grossly 
improper conduct in the discharge of his 
professional duty, within the meaning of s. 14 
of the Legal Practitioners’ Act. 3 M.L.T. 237 = 
7 Cr. L.J. 333 = 18M.L.J. 184. 

(30) — Mukhtears practising in Civil and 
Criminal Courts — Charge of misconduct with 
refei'cnce to matters pending in the Civil Court 
— Power of Sub-Divisional Magistrate to frame 
charge — Jurisdiction. — When a Sub-Divisional 
Magistrate framed charges under s. 14 of the 
Act against certain mukhtears, who were 
authorised by their certificates to practise in 
both Civil and Criminal Courts, with reference 
to conduct relating to suits pending before the 
Court of the Munsiff : Held, that the Sub- 
Divisional Magistrate had acted illegally and 
without jurisdiction. 10 C.W.N. 1059 = 4 
C L.J. 229 = 4 GF.L.J. 160. 

(31) Jurisdiction. — The Judge or Magis- 
trate, who prefers a charge of misconduct 
against a mukhiear need not necessarily try 

it. 24 P.R. 1881 Cr. 

(32) — Proceedings under the section — Offence 
punishable under the Penal Code. — Recourse 
should not generally be had to the special 
and summary jurisdiction provided by s. 14, 
where the misconduct imputed to a pleader 
ormukhtear amounts to an offence under the 
general Criminal law. 26 P.R. 1884 Cr. 

(33) — Interim order of suspetision. — No in- 
terim order of su-spension can be made in a 
proceeding under s. 14, Act XVITI of 1879 by a 
subordinate Court. Only after the proceedings 
have been completed and a charge is made and 
a report is submitted either for the suspension 
or dismissiil of the pleader or mukhiear, the 
subordinate Court can order suspension. 26 
P.R. 1884 Cr. 

(34) — Unprofessional conduct of a practitioner 
— Institution of proc.eedings by a Magistrate * — 
If an officer presiding in a Subordinate Court 
comes to learn that one of the practitioners be- 
fore the Court has been guilty of unprofessional 
conduct, it will be within the scope of his 
duties, under s. 14 of the Act, to take steps 
for having the matter adjudicated upon. The 
presiding officer is to send him a copy of the 
charge, and also a notice that, on a day to be 
thereby appointed, such charge will be taken 
into consideration. Ultimately, it becomes 
the duty of such officer, if he finds the charge 
established, and considers that the pleader 
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•should be suspended or dismis^<ed in conse- 
•quence, to record his findings and the grounds 
thereof, and to report the same to the High | 
Court, and the High Court may acquit, or 
suspend, or dismiss the pleader or mukhtear. 
15C. 152.P.C. = 14I.A. 154. 27 C. 1023 ; i 

3 A.L.J. 811 = A.W.N. 1906, 268 =>‘29 A. 61.] 

(35) — See SANCTION TO PROSECUTE. A.W. j 

N. 1908, 273-=5 A.L.J. 749 = 31 A. 38 = 9 Cr. I 
L.J. 39 = 1 Ind. Gas. 569. ; 

(36) — S- 14— See Nos. 21, 23. 24, 25, supra. 

(37) — S. 52 — Practising as pleader bi/ tin- 
•authorized person. — The term practising in s.32, 
Legal Practitioners’ Act, does not connote the j 
doing of acts habitually or often, but signifi'^s 
the performance of an act by a persori as a > 
professional man which, as a private individual, \ 
he could not do. 26 A. 380 = A.W. N. 1904, 57. 

(38) — Mukhtear practising without a certiji- 
■cate. — A mukhtear found to have practised for , 
a number of years without renewing bis 
ceYtificate but to have paid to his clerk, year ■ 
after year, the sum requisite for a renewal of the ; 
certificate, wivs fined a sum covering the value | 
of the stamps requisite for the renewal of the 
•certificate for the years during which he was so | 
practising. A.W.N. 1897, 8. 

(39) — Ss. 52 n?id J4—E. 4.52 of rules of Court . 
of 4th April, 1898— Ref usal to renew certificate 
■of mukhtear on account of pendency of proceed^ 
ings under S.193, The fact thatcnmmal , 
proceedings in connection with an offence under i 
8. 193, I.P.C,, are pending against a mukhtear , 
is not a sufficient rciison within the meaning | 
of Rule 452 of the Rules of the Court of 4th 
April, 1898, for refusing to renew his certificate, 
unless the District Judge also takes action 
under s. 14 of the Legal Practitioners Act. i 
A.W.N. 1901, 60. 

(40) — S. S2—See No, 11. supra. 

(41) — S. 36— Tout— Court competent to de- 
clare — Punjab Courts Act {XVIII of 1884), 

3. 25.— A District Judge in the Punjab is not 
competent to declare a person a law-tout under 

36 of the Legal Practitioners’ Act, for under 
the Punjab Courts Act, s. 23, the Local 

'Government has notified the Divisional Judge 
to be the District Court for purposes of the 
Legal Practitioners’ Act. 108 P.L.R. 1904. 

(42) — S. 36— Act XI of 1896—TouU—Prac- 
iice. — Where it appeared to the High Court, 
on evidence, that certain persons habitually 
acted as touts, they were asked to show cause 
why an order should not bo made under s. 36 
of Act XVm of 1879, and, on their failing to 
give evidence that they were living by honest 
and legitimate means, they were included in 
the list of touts and a copy thereof 

be hung up in every Court, A.W.N. 1896, 107. 

(id)— High CourVs power of interference 
Crim. Pro. Code, s. 439— High Courts Aa, 
3. 15 , — The only provision under which the 


High Court would interfere with the order of a 
subordinate Court under s. 36 of the Legal 
Practitioners’ Act is s. 15 of the High Courts 
Act. The High Court ought not to inter- 
fere. on the ground that the finding of the 
Sessions Judge was against the weight of 
the evidence, with the order of the latter 
under s. 36 of the Legal Practitioners’ Act. 21 
A. 181. (/i., P.L.R. 1900. 17 Cr.]. 

(44) — Illegal gratification for furnishing cases 

— Letters\Patent (N.W.P. High Coiirt), s. 8 . — 
A letter written by a High Court Vakil to 
another practising in the mofussil, asking the 
latter to send up cases to him and agreeing to 
share the fees, renders him culpable under 
s. 36 of .Act XVIII of 1879, and the High Court 
has jurisdiction to take up the case, and 
suspend the pleader, as his conduct amounts 
to a “ reasonable cause ” within s. 8 of the 
Letters Patent of Starch 17th. 1866. 17 A. 

498 = 22 l.A. 193, P.C. [R., 29 A. 95 = 17 M.L. 
J. 74 = 4 A.L.J. 34 = 9 Bom. L.R. 9 = 11 C.W. 
N. 273 = 5 C.L.J. 130 = 2 M.L.T. 1. P.C.J 

(45) — Order declaring certain persons to be 
touts— Revisioyi — Jurisdiction— Practice — Sta- 
tutes 24 and 25 Viet., Cap. CIV, s. 15 — Rules of 
High Court of the ISth^January, 1898, rules 1 
(xiii) and 4. — The District and Sessions Judge 
of ^leerut held an inquiry under s. 36 of the 
Legal Practitioners’ Act, 1879. as the result of 
which he ordered certain persons to be pro- 
claimed to be touts and excluded from the pre- 
cincts of the Courts in the provincial division. 
The p.arties affected applied to the High Court 
against the Judge's order under s. 15 of Sta- 
tutes 24 and 25 Viet., Cap. CIV. On this appli- 
cation being laid before a Divirion Bench for 
dis^iosal, it was held : — (Per Karamat Husain, 
J,,) that the disciplinary powers of the High 
Court, under s. 15 of the Statute, being 
exerciseable only by the full Court, a bench of 
two Judges had no jurisdiction to adjudicate 
upon the application, neither bad a single Judge 
jurisdiction to admit it. (Per Aikman, J.,) 
that the Court had an inherent power to dele- 
gate to one or more of its members the power 
to deal with applications such as the present, 
and rule 1 (xiii) of the rules of Court of the 18th 
January, 1898, effected such a delegation. But 
the powers of the Court under s. 15 of the Sta- 
tute were limited, and in this instance no case 
for their exercise had been shown. A.W.N. 
1908,279 = 6 A.L.J. 22 = 31 A. 59 = 9 Cr.L.J.59. 

(46)— Pwn;a6 Courts Act (XVIII of 1884), 
ss. 13, 70 — Revision — Order declaring a person 
to be a tout. — Though, by virtue of the powers 
vested in the Chief Court, under s. 13 of the 
Punjab Courts Act, it is competent to the Court 
to revise an order passed by a subordinate 
Court under s. 36 of the Legal Practitioners’ 
Act declaringa person to be a tout, yet, as very 
considerable discretion- in the matter of prepar- 
ing and publishing its list of touts is afforded 
to the subordinate Courts, the Chief Court will 
not interfere with any order passed under 
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s. 36. unless it can be shown that the provi- 
sions of that section have not been duly com- 
plied with, or for other good and substantial 
reason ; for example, it would be a good ground 
for a petition to the Chief Court that the 
petitioner’s name was included in a list of touts 
without any opportunity being given to him of 
showing cause against such inclusion. Simi- 
larly, the Chief Court will in a proper case 
interfere, if it finds that there is no evidence 
whatever to support the finding of the subordi- 
nate Court, or that the evidence, such as it is, 
cannot legally be accepted as proving that the 
petitioner is a tout. In this case, the Chief 
Court set aside the order passed by the Divi- 
sional Judge, on the ground that there was 
absolutely no evidence to the effect that the 
petitioner was a tout. 115 P.L.R. 1909 = 11 
P.R. 1909 Gr. 

• (47) — Tout-Declaration of person ns — Revi- 
sion. j)ow'ers of Chief Court — Evidence — Per- 
sonal knowledge of Judge. — An order declaring 
a person to bo a tout is one which very seriously 
affects the character and prospects of the per- 
son against whom it is passed. It is therefore 
competent to the Chief Court, in the exercise of 
its revisional jurisdiction, to scrutinize such 
orders, with the object of satisfying itself that 
there has been a compliance with the provi- 
sions of law, and that the person affected has 
been given full opportunity of meeting the 
charge brought against him. The District Judge 
is bound to examine witnesses named by him 
and summon them for the purpose, after the 
evidence against the person has been produced. 
"NMierethe District Judge declined to do so, the 
Chief Court on revision set aside the order, and 
directed him to summon witnesses named by 
the person declared as a tout and record the evi- 
dence and pass orders on the whole evidence on 
the record. The District Judge ought not to 
impart his own personal knowledge in a case, 
unless he informs the person of the nature and 
source of his information and allows himself to 
be cross-examined thereupon — a process which 
is fraught with grave inconvenience. Where 
statements by certain pleaders made on a pre- 
vious occasion were read to them by the District 
Judge and the persons against whom proceed- 
ings were held were allowed opportunity to 
cross-examine them. Held, that the irregu- 
larity in the procedure adopted by the District 
Judge was not a sufficient ground for inter- 
ference by the Chief Court on revision. If a 
number of respectable pleaders in a particular 
District are found to be of opinion that a per- 
son is a tout, the fact is sufficient to justify the 
District Judge in holding that the person 
charged is by general repute a tout. The law 
was framed as it is, with the distinct object of 
evading the difficulty of compelling witnesses to 
give the specific grounds upon which their opin- 
ions were based, and in cross-examination the 
witnesses cannot be compelled to give parti- 
culars regarding specific instances, though no 
4oubt it is open to the person charged to show 
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, that a particular witness has an aninms against 
I him or that for other reasons his testimony 
; ^ould not be accepted without demur. 120» 
I P.L.R. 1909. 

1 (48) — Order proclaiming a person" tout " — 

i Potver of Chief Court to inter fere Chief 

Court has jurisdiction, in pursuance of its- 
general powers of general superintendence and 
control under s. 13, of Punjab Courts Act,. 
1884, to interfere with an order of a District 
' Magistrate holding a person to be a “ tout” 
where he has so held without considering the* 

I definition of the term “ tout” as defined in s. 1 
of Act XI of 1896. 3 P.R. 1900 Cr. {Ciledr 
, 22 P.R. 1904 Cr.J 

j (49 ; — See Sessions Judge, Juulsdiction 

OF, 26M. 596=13 M.L.J. 272. 

I (50) — iSVcNos. 5,6,sripra. 

( (51) S. 40 — Unprofessional amduct ofprac- 

, titwner— Opportunity to defend himself .—Ther 
High Court, to whom a Subordinate Court 
makes a report on the unprofessional conduct 
I of a pl^der, could not suspend or dismiss a 
practitioner, without allowing him an oppor- 
: tunity of defending himself, under s. 14 of the- 
Act, before that Court, nierelv on the evidence- 
recorded by the Subordinate Court. 15 C. 152* 
P.C. [R., 24 M. 83] . 

(^2) — S. 41 — Duty of Advocates. — An advo- 
cate is bound to use his judgment, experience 
and discretion in the pro-sentation of bis client’s- 
case and, whatever be his instructions, ta 
exclude all topics and observations of which 
the case does not properly admit. An advocate- 
cannot shelter himself behind his clients, when 
he allows himself to be made the medium of 
reckless imputations on a Court of Justice. The 
publication of a libel on a Court of Justice is an 
aggravated misdemeanour. 2 L.B.R. 130. 

(5-3) Improper conduct— Advocate — Privi- 
lege as a suitor. — Although any action 
clearly taken as a private individual in the 
prosecution of a case, or the setting up of a 
defence would not, under ordinary oircumstan- 
I ces, justify the High Court in taking notice of 
such action as a breach of professional good 
conduct, merely because the individual con- 
cerned happened to be an advocat", yet conduct, 
which is in itself indefensible and amounts to 
gross misconduct in an advocate, is not taken 
out of the purview of s. 41 of the Legal Practi- 
tioners’ Act by a mere colourable pretence that 
it was the conduct of a suitor, defendant, or 
accused in that capacity. 146 P.L.R. 1901. 

(54)— See CONTEMPT OF COURT, 5 P.R. 
1902. 

Act XXI of 1879 (Foreign Jurisdiction and 
Extradition). 

[Rep. in part, act X op i882. Amend- 
ed, ACT XII OP 1891 ; ACT V OP 1896. DE- 
CliARBD IN PORCE — IN THE SANTHAIi PAB- 
QANAS, Reg. ni OF 1872, S. 3. AS AMENDEI> 
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Act XXI of 1879 (Foreign Jurisdiction and 
jBxtradition) — 

BY Reg. Ill OF 1899, S. 3 ; IN THE ANGUb 
AND THE KHONDM.VLS, REG. I OF 1894, S. 3 ; 
IN BRITISH BALUCHISTAN. REG. I OF 1890, 
«. 3 ; IN UPPER BURMA (EXCEPT THE SHAN 

States), act XIII of 1898, s- 4]. 

See ACT XI OF 1872. 

(1) — Daeaity committed -by foreign subjects 
in foreign territory — Jurisdiction of British 
Court. — Wheco the accused, foreign subjects, 
but who hadouly resided for about three yeivrs 
in British territory, committed dacoity in a 
foreign state, held, that they were not liable to. 
be tried by British Courts. 37 P.R. 1831 Cr. 

(2j — Offences committed outside British India 
— Jurisdiction of British Courts. — Act XXI of 
1879 admits of proceedings being taken, in 
British India, regarding offences committed 
in Foreign States only on condition that the 
person charged is a Native Indian subject of 
Her Majesty and that the Political Agent of 
the Foreign State has given his sanction to 
proceedings being taken in British territory, 
a M. 23 = 1 Weir 1. [R. 13 M. 4i3, 24 B. 

287, 1 Bom.L.R. 678, 2 Weir 148] . 

(3) — Competency of J ustice of Peace at Mysore 
to commit a person to the High Court for an 
offence under Mysore haw. — Obiter. Where a 
person is charged with an offence against the 
Mysore Mines Regulation, 1897, a Justice of 
the Peace appointed under the Act of 1879, has 
jurisdiction to commit him for trial to the 
High Court under the powers conferred by s. G 
of the Act and the notification of the Govern- 
ment of India, dated July 21, 1881. 26 M. 

«07=1 Weir 13. 


1 

i 

i 

I 

I 


4 


I 

I 


I 


I 

j 

I 


(4 to 6)— Oinif and Military Siatwn, Banga- | 
lore — Ciinf and Sessions Judge and District 
Magistrate of Bangalore — Justices of Peace for 
Mysore — Juinsdiction of High Court^Applx- 
eability of Crim. Pro. Code.— The Civil and 
Sessions Judge, as well as the District Magis- 
trate, of the Civil and Military Station, Banga- 
lore, though they are appointed justices of the 
peace in the state of Mysore, are, by virtue oi 
their office, justices of the peace in the Oivii 
and Military Station of Bangalore, by virtue of 
Act XXI of 1879 ; they are also Magistrates of 
the first class, and both their Courts are subor- 
dinate to the Hig h Court under the same en- | 
Actment. The Civil and Military Station of 
Bemgalore is not British territory, but a foreign 
territory belonging to Mysore. The Code of 
Orim* Procedure is iq force, there in 
with other Acts by virtue of declarations made 
by the Governor-General in Council in 
of the powers conferred upon him by Act XXl 
of 1879. 12 M. 39 = 1 Weir 10. 

(7)-Ssi-2; 11,12 and la^Validity of warrant ’ 
leeudtd by Political Agentof Native Staieagaxnst ^ 
British Indian subjects— ^Tcepting | 

of a SuFopean British subject, the Political 
Agent for the Bhopal State may, at the request ! 


/. — Imperial Acts — continued. 

Act XXl of 1879 (Foreign Jurisdiction an^ 

Extradition) — continued. 

of the State, issue u warrant for the arrest of 
any person who has committed, or is supposed 
to have committed in the Bhopal State aa 
offence under s. 409, Penal Code, (which is one of 
the offences mentioned in the schedule), and, on 
such person being forwarded, it will be the duty 
of the Political Agent to decide whether the 
accused shall be tried by him or be made over 
to the State Court for trial. It matters not 
whether a complaint against the accused has 
been made in the Political Agent’s Court or 
not, and the Magistrate, to whom the warrant is 
directed, is bound, under the provisions of s. 12 
of the Act, to execute it and has no authority 
to question the authority or discretion of the 
Political Agent to issue it ; a Deputy Com- 
missioner, therefore, was held to have acted 
legally in ordering a warrant for the arrest of 
a Native Indian subject of His Majesty, issued 
by the Political Agent for the Bhopal State, to 
be executed. 5 OX. 55. 

(8)— Ss. 3 and ll—See PENAL CODE, s. 224, 
21 P.R. 1885 Cr. 

(9J— Ss. 4, 5—See ACT I OK 1878, 8 P.R- 
1887 Cr. 

(10) — Ss. 4 and 6 — Power of Justice of the 
Peace to try an European British subject for an 
offence purely under Mysore Mines Regulations. 
— A Justice of the Peace, appointed under s. 6 
of the Foreign Jurisdiction .and Extradition 
Act, 1879, has power to tryan European British 
subject for an offence against the provisions^ of 
the ilysore Mines Regulations, theoffence being 
solely against the law of Mysore, but not 
coming within any of the provisions of the 
Penal Code. 26 M. 607 = 1 Weir 18. 

(11) — S. 6— Sec No. 9, supra. 

(12) — S.6 — "'Offences" under the Act. — 

The word “ offences” as used in s. 6 of the Act 
of 1879 is not restricted to offences as defined 
by B. 40, Penal Code, nor to offences as defined 
in the Code of Criminal Procedure. — {Per 
White, C.J.) 26 M. 607 = 1 Weir 13. 

(13) — See No. 10, supra. 

(14) — S. 8 — Scope of the section. — S. 8 of the 
Act of 1879 extends to European British 
subjects in States in India in alliance with 
His Majesty the law relating to offences and the 
Criminal Procedure for the time being in force 
in British India. This section, as distinguish- 
ed from 8. 4, is an enactment and not a declar- 
ation. It is an entirely independent provision 
and ought not to be re^ so as to restrict the 
powers of the Governor-General which are- 
declared by 8. 4 and which may be delegated 
to his officers under s. 6. It is by virtue o£ 
R. 8 that an European British subject can be 

' tried in Mysore for an offence against the I. P.C* 
The law which is extended to European British 
subjects in Mysore by virtue of s. B is not so- 
extended to the exclusion of all other law» 
26 M. 607=1 Weir 13. 
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/. — Imperial Acts — coDtinucd. 

Act XXI of 187d (Foreign Jurisdiction and 
Extradition) — concluded. 

■ (15) — High Court, jurisdiction of — European 
British subjects in Native States — Crim. Bro. 
Code, s. 526 — Transfer. — S. 8 of Act XXI of 
1879 extends, to all British subjects. Native or 
European, in Native States, the law relating to 
offences and criminal procedure for the time 
being in British India. The High Court of 
Bombay has the power, in the case of a 
European British subject, of transferring a 
case from the Cantonment Magistrate acting 
either as a Justice of the Peace and as a first- 
class Magistrate, or as a District Magistrate, 
with the increased powers given to him by Act 
III of 18S4, to itself or to any criminal Court 
of equal or superior jurisdiction. 9 B. 333. 
[R., 14 B. 160, 20 B. 480]. 

. (16)— S. S- -Conviction in British India for 
offence committed outside . — A conviction in 
British India for an offence committed outside 
its limits is good under s. 9 of Act XXI of 
1879. — [Per Garth, C.J.. Pontifex and Morris. 
JJ.) 8C. 985, F.B. = 11 C.L.R. 241. 9 

C. 288, 16 C. 667J. 

(17) — Sec ACT XI OF 1872, 6 B. 622. 

(18) — S. 11— See Nos. 7, 8, supra. 

(19) — S. 12 — See No. 7, supra. 

(20) — S. 18 — See No. 7, supra. 

(21) — No, 3, Booh Circular XXXIV (c) 
^Jurisdiction of District Magistrate . — Rule 
No. 3 of the “ Rules for the apprehension, 
demand and surrender of persons charged with 
heinous crimes ” contained in the treaty with 
J umna State, published in the Chief Court’s Book 
Circular XXXIV (c) does not confer a lawful 
authority upon the District Magistrate as such, 
to take proceedings aud pass an order upon an 
application by a foreign State for extradition of 
a subject of that State. Under that rule, it is 
competent for the Government to give direction 
to its executive officers, notwithstanding that 
they may be Magistrates. 21 P.R. 1886, Cr. 
(4 P.R. 1870 Cr., i?.) 

Act HI of 1880 (Cantonment). 

[Rep,, Act XIH of 1889.] 

See ACT XIII OF 1889. 

„ Bom. ACT HI of i867. 

„ MAD. ACT I OP 1866. 

„ CANTONMENT CODE, 1899. 

(1) — Extension of Cantonment rules outside 
Cantonment limits— ^ Jurisdiction of Criminal 
Courts. — Buies made under clause 7 of s. 19 
have been extended in Delhi outside the Can- 
tonment limits. Held, that an ordinary 
Magistrate is competent to exercise his jurisdic- 
tion, under the above rules, in a case which 
has come before him on complaint, and not on 
a. report by the Police. 2 P.R. 188S Cr., P.B. 
(12 P.R. 1870 Cr., Aj^-oved), 


/. — Imperial Acts — continued. 

I Act III of 1880 (Cantonment) — continued. 

(2) S. 14 — Sub-Conductor in the Commis- 
sariat Department, whether a '"soldier .'''’ — A 
Sub-Conductor in the Commissariat Depart- 
ment is not a “ soldier ” within the meaning; 
of s. 14 of Act III of 1880. 3 A. 214. 

I {3)— Bengal Excise Act VII of 1878, s. 14 — 
Power to cancel license . — In his judicial capacity, 

. a Cantooment Magistrate has no authority to 
1 cancel the license of a person convicted upon 
I an offence under this section, as the power to 
cancel licenses belongs to the Revenue autho- 
rities. 15 C. 452. 

I 

♦ 

‘ (4) — “ European soldier,'’'' meaning of , — 

' Where a European soldier gets pay from the 
j Civil Department for the discharge of Civil 
i duties, as Telegraph Master, in which he is 
I continuously employed, and lives in the Tele- 
I graph Office outside the Cantonment boundary 
, and attends no drill, he is not a “European 
I soldier,” within the meaning of s. 14 ; and be 
j cannot be convicted for selling liquor for the 
j use of a European soldier. S.C. 104, Oudh. 

[ (4-a) — 6'. 20, cl. VII — Rules under section — 

I Registration of woman as jnostitute without 
\ her consent. — Where it was found that the 
j name of the accused had been registered as a 
public prostitute without her consent, and that 
she was not carrying on the occupation of a 
prostitute, held that she was not liable to be 
convicted for not presenting herself for medical 
examination as directed. A.W.N. 1887. 219. 

(6) — S. 22 — Bombay Municipal Act III of 
' 1872, s. 226 — License fee — Tax. — A license fee 
i imposed under the rules framed under s. 22 of 
the Cantonment Act is nob a tax. Even if it 
I were so, s. 22 of that Act does not empower the 
Government to extend s. 226 of Bombay Act 
III of 1872 — which merely imposes a penalty 
for the use of stables without a license and does 
not provide for the assessment and recovery of 
a tax — to a Cantonment. A Regulation thus 
extending the provision \& ultra and in-, 

operative. Rat. Un. Cr. C. 413= Cr. Rg. 80 
I of 68. 

(6) — Ss.25 and 27 — Rules framed under s, 2S 
— Valid rules. — The Rule that ” every person 
shall keep in proper repair the boundary wall, 
fence or other enclosures of bis estate or pre- 
mises” was held to be ulb'a vires of the s. 25, 
read with s. 27. A breach cf such a rule is 
not, therefore, punishable under s. 28. 40 P.R. 
1884 Cr. ICf. 48 P.R. 1887 Cr.] 

{6-a) — Ss. 25, 26 — Rules framed under s. 28, 
breaches of — Jurisdiction of Magistrate acting 
as Cantonment Magistrate without Government’s 
sanction to try ease, — Held, that a Magistrate 
who was temporarily doing the Magisterial 
work of the Cantonment Magistrate, who was 
absent a few days from the cantonment, was not 
competent to try a breach of the rules under 
s. 28 of Act Hi of 3880, unless the sanction 
of the Government had b^n previously obtain- 
ed to his officiating as Cantonment Magistrate. 

A.V.H. 1886, 289. 
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I. — imperial 44c#s— continued. 

Act HI of 1880 (Cantonment)— co)i/in»tN/. 

(7) — S. 27 — See No! 6, supra. 

(8) — Rule 68 of the Ruies framed under s. 27 
of Act HI of 1980 requires owners of bouse or 
otber property within Cautoiiuiont limits Vmt 
residing outside such limits to appoint an agent 
to carry out the orders of the Cantonment 
Committee, the agent lieing answerable for the , 
observance of all the present rules and regula- . 
tions which refer to the owners of 110080 cr 
other property. Ifeldt that the rule was ultra 
tnres requiring as it does the performance of an 
impossible act by the house-owner, ri^-. the 
appointing of an agent answerable in the sense 
contemplated by the section. Held, further, 
that the rule was not a valid rule, inasmuch as 

a rule which requires a person to do an act 
which merely facilitates the observance bi , or 
enforcement against, another person of iule?» 
for maintaining the cantonment in a sjimtary j 
condition is not a rule for maintaining the can- , 
tonment in a sanitary condition 1 

meaning of clause 6 of s. *27. 48 P.R. 1887 C . | 


(9) _5. 2S — Disquolilication oj Crtnhm'Mcu/ 

Magistrate.— In every case where it is urged 
that there is a disqualification in the Judge, 
circumstances creating the di.^qualihcation 
must be clearlv determined before effect could 
be*given to the objection, and they ougm.. 
therefore, to be specified in the objection, w 
P.R. 1887. (40 P.R. 1884, 

(10) - Conviction under thesection, not appeal- 
able— Revision allowed.— Ot-im. Pro. Co(U' 
{1382), ss. 408, 413, 416. -There is no 

by any person, whether a Europ^vn ^ ^ , 
Subject or not, in any case tried under s. -8 of 
the Act, by whomsoever it has been tried, lu 
proceedings of a Cantonment 
s. 28 are liable to be reversed by 
on the revision side cn the ground of a disquali- 
fication in the Cantonment , 

particular case owing to ^ pecu- 

niary interest or bias. 40 P.'R. 1884 C . 


(11) — S. 28— Stfc No. 6-rt. supra. 

(12) — Ss. 28 and 29— Imprisonment m de- 
fault of payineiil of fine. of 

default of payment of fine levied unde , 

Act III of 1880 is not valid, »vs the a^t pro'id 
for the consequence of non-payment in . . 

40 P R. 1884 Cr. 


(13)— S. 9Q—See No. 12, supra. 
{\4)-Cantonment Buie, Chapter I{^^ 

I— Omission to report a case of 
mission to report an attack Panton- 

dtbstanding a proclamation by ,lavs 

lent Magistrate in the bataars for . 
hat, whenever any grievous illness, P 
iarAoea occurred, the relations of th^ patient 

fere at once to give warning to uhe p • 
lot a criminal offence, nor did it amount to a 

►reach of Rule U. 9 P.R- 1895 Cr. 
lot lY ol 1880 (Portugueoe Treaty). 

CEXPIBED— SEE GAZETTE OF INDIA, 

1891, PART I, PAOB 821.] 


/. — Imperial Acts — continued. 

Act lY of 1880 (Portuguese Treaty)— cW. 

— Offence committed on High seas — Jurisdicticni 
—Statutes 37 and 38 c. 27, and 30 and 

31 T'icf., c. 124, s. 11 .—The rule in Regina v. 
Elmstone (7 B.H.C. Cr. 89) to the effect that 
English, not Indian Law, is applicable to offen- 
ces committed on the high seas and tried in 
India, is altered by Statute 37 and 38 Viet., 
c.27. The accused,' the captain of a native craft, 
was charged with having dishonestly sold his 
cargo at Sukeri. close to Goa, and scuttled his 
ship some three miles on the coast of Goa in 
the course of a voyage from Aleppy to Bombay. 
The accused was arrested in the Ratnagiri 
District and convicied by the Sessions Judge 
of Ratnagiri. The accused contended that the 
Sessions Judge had no jurisdiction, as the 
offence was committed within the territorial 
water.s of (xoa, and as. even if the offence was 
committed on the high seas, the English law 
and not the Indian law would apply. Held 
that, if the offence were committed within three 
miles of Goa, the Treaty Act IV of 1880 
between England and Portugal as regards the 
Goa territory, conferred the right to try such 
cases in British ludia. Held, also, that, if 
the offence were committed on the high seas 
beyond the territorial limits of throe miles 
from the shore, the Sessions Court at Ratnagiri 
had jurisdiction, and the Indian Penal Code 
applied under the provisions of Statutes 30 and 
31 Viet., c. 124, s. 11, and 37 and 38 Viet., 
c. 27. 14 B. 227. 

Act XII of 1880 'Kazis). 

—Right of Kazis appointed by Government to 
perform religions service in mosque. — Act XII 
' of 1880 does not declare that only the Kazi 
appointed by Government is authorised to per- 
form the religious service in the mosques 
within a given area. Such right, if it exists, 
must be established by a regular suit brought 
for that purpose in due course of law. 11 M» 
32^ = 2 Weir 117. 

Act Xin of 1880 (Vaccination). 

[SUPPLEMENTED (IN BURMA), BURMA ACT 

II OP 1900. Declared in force in Upper 

BURMA (EXCEPT THE SHAN STATKB), ACT 
XUI OF 1898, S. 4]. 

(1)— S. G.— See INOCULATION. L.B.R. 
(1893-1900), 545. 

/2 ) — amended by Burma raccwinfion Law 
—Amendment Act o/ £900.— Failure to comply 
with a notice for the vaccination of a child, 
issued under s. 17 of the Vaccination Act, ISSO, 
is not punishable under a. 7 of the Burma Law 
Amendment Act. 1900. The Burma Act of 
19(X) is supplementary to the Act of 1880, and 
deals with quite different matters. It provides 
for matters not contained in the Act of 1880. 
It is not intended to provide a summary pro- 
cedure for cases already provided for in the 
earlier Act. 2 L.B.R. 279. 

(3) — S. 18 — Order for costs and fot' refund of 
Court-fees— S. 81 , Coxirt-feei Act .—Disobedience 
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— Imperial Acts — continued. 

Act XIII of 1880 (Vaccination) —cojic/Hf/ffZ. . 

to the notice issued -t)’ the vaccinating autho- 
rities is not an offence, and such officers’ report 
to the Magistrate is not a complaint of any 
offence. A Magistrate, therefore, who makes 
an order under s. 18 of that Act for compliance 
with such notice, cannot order the payment of 
costs, as there is no authority for it in the 
Vaccination Act, and cannot direct the refund 
of Court fees, as s. 31, Court Fees Act, docs not 
apply. 4 L.B.R. 12 = 6 Cr. L.J. 124. 

Act V of 1881 (Probate and Administration), 

[Rep. iiv part. Act vh of 1899 ; act ix 
OF 1908. Rep. IN PART AND AMENDED, ACT 
XII OF 1891. AMENDED, ACT VI OF 1889. 
88. 11-17 ; Act II of 1890. S. 16; \CT VI OF 
1900, s. 47 ; ACT VIII OF 1903. S. 3.] 

(1)— S.89— See DEFAMATION, 8 P.W.R. 1908 
Cr.=7 Cr. L.J. 290 = 112 P.L.R. 1908 = 10 
P.R. Cr. 1908. 

(2) — S. 98, cls-.'i and 4 — Hancticn to prosecute, 
without finding if omission to file accounts is 
intentional or accounts intentionally false . — N., 
was the executor to an estate. The probate 
was revoked. He had not filed an account 
during his executorship. After the revocation 
of the probate he was ordered to submit 
accounts. He failed to do so within the time 
appointed. Sanction was given to prosecute 
him under s. 99, cl. (c). Act V of 1881. The 
accounts were subsequently filed, whereupon 
the Court kept the order in abeyance ; but 
after the examination of the accounts and 
suspecting its genuineness the Court restored 
the sanction for prosecution.’ Held, that the 
Judge wasnot right in making the order depend 
on the examination of the accounts themselves 
and that the Judge ought not to have made an 
order sanctioning the prosecution under s. 176 
without an enquiry whether the omission to 
produce the accounts was intentional, or the 
accounts filed were intentionally false. 2 

C.W.N. 597. 

Act XV of 1861 (Indian Factories). 

[Rep. in part and amended, Act XI 
OP 1891.) 

See Act XI of 1891. 

(1) — S. 2— Factory, definition of. — To con- 
stitute a * factory,’ certain processes must be 
carried on “for not less than four months in 
the whole in any year.” IN.L.R. 115. 

(2) Ss. 14, 15 and 17 — Factory- -Occupier — 
Notice under s. 14, effect of -Liability of the 
occupier for breach of the Act - Successor of the 
occupier. — The substance and import of s. 14 
of the Indian Factories Act, 1831, are that the 
occupier of a factory shall send- the notice pre- 
TOribed, within one month .after his occupation 
MS commenced. If any individual sends such 
a notice, that is evidence of a representationby 
him that he is the occupier; but there is 
notluDg in the Act which makes it necessarily 
conclusive evidence. The Court may treat the 
evidence of the notice as sufficient to discharge 
the onus of proof lying on the prosecution at 


!• — Imperial Acts — continued. 

Act XY of 1881 (Indian Factories) — continued. 

j the outset, and to shift the burden on to the 
person who gave the notice. The Court is not 
bound to treat it as such. Whether it should 
so treat it or not must depend on the circum- 
stances of each c;ise. There is nothing in the 
•Act to make the more successor in office of a 
porsoa who has given notice under s. 14 an oc- 
cupier himself, unless he is legjvlly in occupa- 
tion : What is hn occupation is a question of 
fact in each case, to be determined with refer- 
ence to some well-known principles of law. 
The question who is the occupier of a factory 
i must depend, among others, upon these consi- 
derations, namely : — who alone has the right of 
using the factory for the purposes for which 
it is constructed and worked ; who has the 
right of regulating and controlling it ; whoso 
is the predominant possession of and general 
superintendence over it. 10 Bom. L R. 38 = 

7 Cr. L.J. 44. 

(3) — Meaning of occupier — The word “occu- 
pier” is not defined in the Factory Act. The 
proprietor of a factory who lives for the greater 
part of the ye.ir in a house on the factory 

I premises is an occupier for the purposes of the 
I Act. In the case of a factory started before 
the Act of 1981 came into force, no notice as 
required by s. 14 is necessary, and an occupier 
is none the less so for not having given the 
notice. Rat. Un. Cr. C. 902 = Cr. Rg. 11 of 
: 1897. [D., 29 B. 423 = 7 Bom. L.R. 454). 

(4) — Ss. 1-5, cl. ig) and proviso (i) atid 17— 
Liability for keeping factory in a filthy state— 
Bengal Municipal' Act {III of 1884 B.C.)— 
Liability of Municipality. — In order to fix 

; li.ability on any person other than the occupier 
I of a factory, it is incumbent upon the latter to 
' give the strictest proof of circumstances exone- 
rating himself, and’ it is plain on the' face of 
' the section that the burden of proving absence 
I of knowledge or consent on his part lies entirely 
, upon him. The mere fact that a Municipality’^ 
and the Factory were jointly responsible to 
j k^P a factory in a cleanly state will not 
discharge the occupier from his liability under 
! s. 15 of the Factories Act and fix the liability 
on the Municipality under a. 17. The provision 
of s. 17 is of a highly penal character, and 
must be construed strictly in favour of the 
accused. 25 C. 454. [R., 29 B. 423 = 7 Bom. 

L.R. 454). 

(5) — S. 15 — See Nos. 2, 3, supra. 

(6) — S. 15 (J) — Intentional omission to give 
infonnation, liability /or.— The intentional 
omission to give any information required by 
the form of notice prescribed by Government 
would render the person bonnd to sbnd the 
notice liable to punishment^ under s. 15 (1). 
L.B.R. (1893—1900), W. 

(7) 75 (i) (e) — Managei" residing onpre- 
mises— Occu^er,—T:ho manager of a factory 
who resides in a paft of-the prAfnises^in-which 
the factory is, is not an occupier of the factory 
within the meaning of the Act. 29 B. 423 = 

7 Bom. L.R. 454. 
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i . — imperial Acts — continued. 

Act XY of 1881 (Indian Factories)" COHG^udi 

(8) — S. 15 (i) (c), BiiUi 19 — Factory — Occn- 
fier of factory — Register of children — Duty to 
keep register — Personal responsibility —Dele- 
gation of duty, no defence. — The provisious of 
s. 15 (1) (c) of tho Factories Act. 1881, throw 
upon the occupier tho responsibility of keeping 
the register. The responsibility is personal ; 
and he cannot get rid of it by saying that he 
had delegated the dutv to another person. 11 
Bom.L.R. 12 = 9 Cp. J. 160 = 1 Ind. Cas. 102. 

(9) — S. J5 (i) (e). Rule {iii)—Utifenced ma- 
chinery — Ring frames with tail-ends unfenced. 
— It is not necessary that an order or notice 
irom the Inspector of Factories should be issued 
to a person, who has not conformed to the rules 
made under the Act, before he can be charged 
for any offence under it. It is the duty of such 
person to obey the rules, and, in case of his 
disobedience, he becomes liable to conviction, 
^ffhether there was any order or not from the 
Inspector, calling upon him to obey the rules. 
12 BoiDt 225. 

(10) — S. 17— Sec Nos- 2, 3, supra. 

Act XVI of 1881 (Obstructions in Fairways). 
See Compensation, Rivt. fn. Or. C. 24i. 

Act XXII of 1881 (Excise). 

[Rep., act Xll op 1896.] 

See Act X op 1871. 

ACT XII OF 1896. 

Ben. act in OP 1873- 
Ben. Act ll op 1876. 

Ben. act VII OF 1878. 

Mad. act VI of 1871. 


XbOajr^ntinued. 
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{\)— Meaning of the term 'dispose of 
JSxcise lAcense Form No. ril.— The expression 
dispose of*' in Excise License Form No. \ ii 
refers and was intended to refer to a disposition 
of the nature of a sale* There is nothing to 
indicate that a wider meaning was intended. 
U.BsR. (1897— 1901}» Yol. L 178. 

{i)^Punishment of fine under the It 

was not intended that greater seventy shouia 
be used towards persons infringing in an 
nary way the provisions of the Excise Act an 
a fine will suffice in such cases. 5C P.L..R- 
4«Gp. 

{2)— Illegal sale of liquor to a Barman 
to be a servant of person entitled to buy. 1 
Burman was the agent of a disclosed ’ 

the sale should be considered to HR97 

principal and not to the agent. ^ 

-1901), Yol. 1. 187. (U.B.R.. 1892—1896, 100, 

tr.B.R., 1897-1901, 184, B.). 

(4)— S« ACCOMPLICE, li.B.R. (1872—1892), 

146. 

(6)— Sm Penal Code, s. 186, L.B.B. 

—1892), 162. 


iij,ued. 

(6) — i)-s. 3, 21, iI=^TmfStr^^Sdiforcign liquor 
— Rum manufactured in India. — The words 
“country” and “ foreign ” liquor refers rather 
to the manner than the place of manufacture. 
Rum manufactured in the foreign method at a 
distillery in India, comes, for the purposes of 
Act XXII of 1881, under the definition of 
foreign spirit. 24 P.R. 1865 Cr. 

(7) — Ss. 3, 22, 41, 42—R%ile 13 — Illegal pur- 

chase of charas by a licensed vendor . — The ac- 
cused, a licensed vendor of charas, purchased 
chai'as in contravention of Rule 13 of the Rules 
in force under Act XXII of 1881, without 
a permit from the Collector and was convicted 
under s. 41. Held, that the conviction was 
illegal as he did not come under s. 22, and, 
therefore, did not come under s. 41. Held, 
further, that it was doubtful whether Rule 13, 
which refers to farmers of the excise or intoxi- 
cating drugs, applied to the accused. Held, 
also, that the accused was liable to be punished 
under s. 42. 40 P.R. 1887 Cr. 

(8) — 6’s. 3, 12, 39 — Vnlicensed sale of Tati . — 
Tari or juice extracted fiom palm trees cannot 
be said to be “ fermented” in the sense of s: 39, 
or s. 3 of tho Excise Act, and a person selling 
it to passers-by cannot be convicted under 
ss. 12 and 39 of the Act. A.W.N. 1883, 238. 

(9 ^ — 3 and 38 — Opium Act I of 1878, 
ss. 3, 5, 9, 14 andld— Rules under Act — Search 
— Jurisdiction of Magistrate . — Though Chandu 
is not a drug referred to in s. 38 read with s. 3, 
cl, {h) of Act I of 187.8, yet, it is a prohibited 
drug under the Rules framed by the Local 
Government under s, 5 of the Act, and an 
authorised preparation of the same is an 
offence, under s. 9 of the Act, though not 
under s. 38 of Act XXII of 1881, Though an 
Honorary Magistrate is not a person authorised 
to conduct a search under s. 14 of the Opium 
Act, he possesses the powers given by s. 19. and 
he can himself conduct a search on the analogy 
of s. 65 of the Grim. Pro. Code. An irregularity 
ia the conduct of a search, unless it causes 
a failure of justice, is not material under p. 537 
of the Grim. Pro. Code. A.W.N. 1884, 213. 

(10) — Ss. 3 (6) and 41 - Yeast balls not in- 
toxicating drugs, etc. — Possession pi ior to uti- 
lization not an offence . — Yeast balls not being 
intoxicating drugs, or spirit, or fermented 
liquor, their possession prior to their utilization 
for the manufacture of liquor is not punishable 
under s. 41 or anv other section of the Act. 
L.B.R. (1872—1892), 571. 

(11) — S. 21 — See No. 6, supra: 

(12) — S. 22-5e«No. 7, supra. 

(13) — 5s. 27, 28, 29, 30, 34, 47--Act XU of 
1896, as. 36, 37, 38, 41, 57 — Excise ofiicer . — 
An officer, who, before the coming into force of 
Act XII of 1896, is one of tho cla'ss of officers on 
whom had been conferred powers to act as 
Excise Officer under ss. 27, 28, 29, Act XXII of 
1881, and who had therefore power in certain 


21 
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/. — Imperial Acts — continued. 

Act XXII of 1881 (Excise) — contintied. 

events to take a case before a Magistrate under ! 
s. 32, is an Excise Officer within the meaning ' 
ofs. 47, Act XXII of 1881. 20 A. 70. (A.W. 

N. 1896, 105, overrttled.) fF., A.W.N. 1908. 157 
= 5 A. L.J. 444=30 A. 377 = SCr.L.J. 5 ; i?., 
103 P.L.R. 1903.J 

(14) — S. 28 — See No. 13, supra. 

(15) — S. 29 — See No. 13, supra. 

(16) — S. 30 — See No. 18. s^ipra. 

(17) — S. 34 — See No. 13, aupra. 

(18) — 34. 47 — Foxcers of police officer — 
Trial bxj investigating Excise officer —A police 
officer invested bj the Local Government 
with some of the powers under s. 34 of the 
Excise Act of 1881 is not authorised to make a 
complaint or report of the nature referred to in 
s. 47. [Overruled, 20 A. 70 = A.W.N. 1897. 
162J . An Excise-officer who himself took pro- 
ceedings against the accused should not try him 
in respect of the offence for which he institut- 
ed the proceedings. A.W.N, 1896, 105. (2 A. 

806. li.) ^Overruled, 20 A. 70 = A.W.N. 1897, 
162J . 

(19) Ss. 34-a, 36 and 47 — Complaint by 
police officer invested with poicers of em Excise 
offeer. A Magistrate mav take cognizauce of 
an offence under s. 36 of’ Act XXII of 1881, 
upon the report of u police officer invested under 
the authority of s. 34.a of Act XXII of 1881, 
as amended by Act VI of 1885, with the powers 
of Excise officer specified in that section, as 
such officer must be deemed an Excise officer 
for the purpose of s. 47. 13 P.R. 1887 Cr. (28 P. 

B. 1383 Cr., B.) [B.. 4 P.U. 1893. 8 P.R. igoij . 

(20) — 6’. 35 — (Jonviction—Solitan/ confine^ 
ment—Act lof 1868, s. 2 (l8). PenalCode, s. 70. 

— A person, convicted under s. 35 of Act XXlI 
of 1881, is liable only to imprisonment, simple 
or rigorous, but not to solitary confinement. 17 
P.R. 1889 Cr. 

(20-a) Ss- 35, 47 and49 — Petition by Excise 
Darogah.— The petition of an Excise Darogah 
containingallcgation of an offence under ss. 35 
and 49, Act XXII of 1881, and presented by 
the Darogah in person to the Magistrate, who 
tried the case, was held to be the complaint of 
an Excise officer within the meaning of s. 47, 
Excise Act. 8 P.R. 1894 Cr. 

(21)— Bs. 35 49— Preparation of'' Lahan.” 

Lahan ” is not a fermented liquor 
within the meaning of the Excise Act. The 
inference that can possibly- he made from the 
possession of the vessels smelling of lahan is 
that that the accused had made preparations 
towards manufacturing liquor, but falling 
short of an attempt to commit an offence under 
s. 35. 29 P.R. 1884 Cr. 

(21-a) — S. 86 — See No. 19, supra. 

(^1-6) — S. 88 — See No. 9, supra. 

(21-c) — S. 39 — See No. 8, supra. 


!• — Imperlai Acts — continued. 

Act XXII of 1881 (Excise) — continued. 

(22) — Ss. 39 and 41~Penal Code. s. 71.— 
Illegal possession and sale- — A person cannot be- 
convicted of illegal possession .as well as of 
illegal sale of the same spirit. L B.R. (1872 — 
1892), 350. 

(23) — S. 41 — Selling of surphis drugs to neio 
contractor just before expiry of contract. — When 
a contractor of drugs sold, just l)efore the ex-, 
piry of his contnmt, his remaining stock or 
6/<nnj7totho newly appointed contractor for the 
ensuing year, held, that he had not infringed 
any of the Rules under the Exise Act. 

P.R. 1883 Cr. 

(24) — Conviction for one off'ence by Magistrate 
altered i»tfo one for another offence by Sessions 
Court High Court ~ Acquittal . — A conviction 
by a Magistrate of the offence of selling illicit' 
opium and charus was altered by the Lower 
Appellate Court into one for possession of 
opium and charas. The Chief Court set aside 
the conviction and acquitted the accused, on 
the ground that there was no sufficient evi- 
dence to convict the accused. 1 P.R. 1894 Cr. 

(25) — Convictions on evidence of informer.— 
The Chief Court, on revision, set aside a con- 
viction for an illicit sale of opium, which de- 
pended for proof upon the bare statement of a 
hired informer of the cooly class without any 
corroboration. 2 P.R. 1894 Cr. 

(26) — Under this section the power to arrest 
includes the power to send the accused before a 
Magistrate. Prosecutions can. therefore, be 
instituted on the report of an (-fficer empowered 
under ss. 37 and 88 in cases in which he has 
arrested or caused the arrest of the accused. 
Held, also, that an illegal arrest does not in- 
validate the trial. U.B.R. (1897—1901), Yol I,. 
182. 

(27) — S. 41— See Nos. 6, 7, 10, 22, supra. 

(28) — Ss. 41 and 47 — Offence under the Act 

Complaint by whom to be made. — No offence. 

under the Excise Act.Ghapter VII, is cogniza- 
ble by the police, within the meaning ofs. 4, 
Grim. Pro. Code, and no information by the 
police or by a person other than the Collector or 
Excise officer can give a criminal Court jaris- 
diction to enquire into an alleged offence under 
the Act. The absence of a complaint either by" 
the Collector or Excise officer is a defect to 
which the provisions of s. 637, does not 
apply. 28 P.R. 1888 Cr. 

(29) — S. 42— See No. 7, supra. 

(30) Ss, 42 and 49 -Abetment — Sale in 
breach of license by servant. — A servant of a 
licensed liquor vendor sold liquor in contraven- 
tion of the conditions of the license without his 
master’s knowledge. Held, the master cannot 
be convicted under s. 42 of the Act for the 
breach of the conditions of the license. Xi.B.R* 
(1872-1892), 373. 
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i,— imperial Acts — continued. 

Act XXII of 1881 (Excise)— concluded. 

(31) — S. 47 — Posfiession atid so/co/ Chaudu — 
Evidence of sale. — Several persons were found 
together in a room, some of them smoking 
chandu, and jars containing about 5 tolas of 
chanduy seven head rests, and the usual para- 
phernalia of the chandu den were also found in 
the room. Held that the circumstances disclos- 
ed led up to one inference only, namely, that 
the c/inndu found was exposed for sale, and 
that the persons found in thi; deu were persons 
to whom it was being sold for smoking purposes. 
A.'W.N. 1902, 17. [ii., 7 A.L.J. 25.] 

(32) — S.47 — Cowrf takijuj cognizance of offence 
• report of Excise officer- — Police officer invest- 
ed unth ceftain pavers of Ercise officer —Coin t 
acting on report of such officer — iSrc 4 P.R. 
1893 Cr. ; 8 P.R. 1884 Cr. 

(33) -S. 47— See Nos. la, IS. 19, 20-rt. 28, 
supra. 

(34) — S. 49— Sale of liquor in breach of license 
to European soldier. — It is only when the 
licensee knows that the vendee is a European 
soldier or a Burmau that he is forbidden to sell 
to him. U.B.R. (1897— 1901). Vol I. 184. 

(35) — S. 49— See Nos. '20-a, 21, 30. supra. 

(36) — Ss. 49 and 62— Holder of out-stM 
license leaving shop in charge of serenuf. 
Where the holder of an out-still license left bis 
servant in ch.irge of his shop during his tempor- 
ary absence to sell his liquor to customers, 
which the servant accordingly did, held 
neither the licensee nor his sers’ant were guilt} 
of any oSence under Act XXII of 1881. 

W.N. 1894, 201. 

(37)— Ss. 49, 5.2.— There is no license m 
Upper Burma to sell any liquor, except tan, to 
a Burman, and consequently any person, 
whether a licensee or not. who sells foreign 
spirit, etc., to a Burman, sells in contravention 
of s, 21, and thereby commits the offence de- 
fined in s. 49. Therefore, as a penalty is 
provided in 8.49, that section and not s ^ 
is applicable to such illicit sale. U.B.K. \ 

1901), Yol. 1, 189. 

(38) — S. 52 — See Nos 30, 37, supra. 

Act IV of 1882 (Transfer of Property). 

[REP. IN PART, ACT V OF 1^°®- 
PART AND AMENDED. ACT 
AMENDED, ACT HI OF 1885; ACT 
APPLICATION OF CERTAIN SECTIONS EX 

TENDED, ACT XIII OF 18®®* 

AS TO Crown grants, act XV of ibyo.j 

(1) — S. 64— Sec ACT I OF 1879. s. 3, sub- 
9 . 18, 27 0. 587 = 4 C.W.N. 524. 

(2) -S. 65— See CHEATING, 27 A. 561 = A. 
W.N. 1905, 98 = 2 A.L-J. 268 = 2 Cr. L.J- !»• 

Act V of 1882 (Easements). 

CS. 14 AMENDED, act Xn OF 1391. ^ 
TENDED TO BOMBAY, N.W. PROVINCES 

OUDH, Act Vm OP 1891] • 


/. — Imperial Acts — continued. 

Act Y of 1882 (Easements) — concluded. 

— S. 24— Entry on Railway premises by 
dominant owner to effect necessary repairs, if an 
offence. — See ACT IX OF 1890, s. 122, 22 B. 
525. 

ActYlof 1882 (Companies). 

[KEP. in PART, ACT TI OF 1899. AMEND- 
ED, ACT YI OF 1887, ACT XII OF 1891, ACT 
IV OF 1910. AMENDED AND SUPLEMENTED, 
ACT Xll OF 1895. SUPPLEMENTED, ACT IV 
OF 1900. Not to apply TO CERTAIN Socie- 
ties, ACT X OF 1904] . 

(1) — Construction of words. — The Indian 
Companies Act cannot be properly resorted to 
for determining the moaning of words in the 
JJunicipal Act. as the two Acts are not in pan 
materia. 3 M.L.T. 400 = 18 M.L.J. 349=31 M. 
408. 

(2) — 'fable A — Banking Cotnpanies limited by 
shares— Payment of dividends from deposits — 
Penal Code, ss. 109 and 41)9.— Banking Com- 
panies limited by shares, when they do not 
register articles of association of their own, shall 
bo bound by Table A of Act VI of 1882- The 
business of the Company is under the sole and 
exclusive management of the Directors. The 
Directors are bound not to pay dividends out 
of anything except the profits of the Company. 
They are not entitled to pay dividends to share- 
holders out of deposits, because when a Bank 
takes a deposit, it takes it on the understanding 
that the deposit is not to be used to pay divi- 
dends to share-holders at the time when the 
Bank is insolvent and cannot lawfully pay divi- 
dends. If the Directors pay dividends out of 
such deposits they are guilty under s. 409, as 
the money so deposited is *“ property ” of the 
Bank within the meaning of s. 309, though not 
of the depositors, they being not entitled to 
receive the specific rupees they have paid and 
as the share-holders including the Directors 
have wrongfully gained, though it is doubtful 
whether such payment can bo regarded as- 
causing wrongful loss to the Bank. But the 
Manager, Assistant Manager and Accountant, 
although,- not being entrusted with such pro- 
perty, they may not be directly guilty of an 
offence under s. 409, may yet be guilty of 
abetment, by conspiring with the Directors in 
the illeg.al payment of the dividend. 16 A. 88. 

/Q)See Madras act III of 1904, Sch. V, 
3 M.L.T. 400 = 19 M.L.J. 349 = 31 M. 408 = 9 
Cr. L.J. 68. 

(4) — s. 35 — Ehie to be levied under the section 
—Crini. Pro. Code (1882), s. 32.— U an offence 
under s. 35 of the Act is proved, the Magistrate 
is bound to impose a fine of Rs. 500 in respect 
of each offence of issuing a share warrant not 
duly stamped. The fact that b. 32 of the Crim. 
Pro. Code, gives the Magistrate power only to 
inflict a fine of Rs. 1,000 will not affect the 
^lagistrate's jurisdiction to impose a fine of 
more than Rs. 1,000 in a case where more than 
two share warrants not duly stamped have been 
issued. 20 G. 676. 
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J* — Imperial Acts — continued. 


/. — Imperial Acts — continued. 


Act Y1 of 1882 (Companies) — continued. 

(5) Omissio^i to duly stamp share warrants 
^Distinction between "forfeit ” and "penalty." 
— An omission to stamp a share warrant is 
-an offence under the Act, punishable by a 
penalty. A Magistrate has jurisdiction to en- 
force its payment. No distinction can be drawn 
between the word •* forfeit *’ in s. 35 and the 
word* penalty” in the other sections of the 
Act. 20 C. 676. 


^ (6) Ss. 55y 50—Tiiyht of share-holders to 
inspect the register of share-holders.— Vnder 
8. 55, every share-holder, without payment, and 
•every member of the public, on payment, is 
entitled to inspect the register of members of 
tl^ company during business-hours, except 
when theregisterisclosed under s. 56. and“sub- 
ject to such reasonable restriction as the com- 
general meeting may impose.” Where 
•the share-holders, in general meeting, have not 
placed any restriction on the right of inspection, 
•even a temporary refusal to allow the inspection, 
on the ground that the meeting of the directors 
was going on, will render the director responsi- 
ble for such refusal liable to pay the penalty 
prescribed by s. 55. 20 A. 126. 


{/) S. 56 — See No. 6, supra, 

(8) S. 82— Petition under s. 82 of the Act- 
Power of Magistrate to issue warrant — Crun 
Pro. Code (1896), s. 190.— A petition supporte( 
by an affidavit w.as presented to a JDistric 
Magistrate under s. 82 of the Indian Companie 
Act. The Magistrate did not deal with tht 
petition as an application under the Indiai 
Complies Act, but having the petition anc 
the affidavit before him and having exa 
mined the petitioner and purporting to exer- 
cise the powers conferred upon him bj 
8. 190, Grim. Pro. Code, issued warrants foi 
arrest and search. Held that, as there was nc 
allegation either in the petition or affidavit that 
any offence, as defined by s. 4 (o), Grim. Pro. 
Code, had been committed, nor anything to 
show that the Magistrate had information, 
knowledge, or suspicion that any such offence 
Md TOen ^mmitted, it was not competent for 
^e M^istrate to proceed under s. 190 of the 
Gnm. Pro. Code. 1 Weir 720 


(9) S- 215 — False statements in balance- 

A of (Company.— S. 215 of 

Act VI of 1882 does not apply to false statements 
contained in a balance-sheet published before 
the commencement of the winding up of a Com- 
pany. 16 A. 88. 

(10) — Balance-sheet under the Indian Com- 

^ntes Act, nature of.* — The balance-sheet of a 
Lomi»ny coming under the Indian Companies 
V ^ represent the assets and 

^bilities of the Company, must be a true 
balance-sheet. It must show, the actual con- 
dition of the Company. It is not sufficient if 
It should accurately show the state of the 
a^unt books ; it must, to be a true balance- , 
sheet, show the actual state of the Company I 


. Act Yl of 1882 (Companies) — concluded. 

I If the books are false and the balance-sheet 
represents the books, the balance-sheet is also 
I false. 16 A. 88. 

I Act YIII of 1882 (Indian Penal Code Amend- 
' ment). 

I 

[Virtually amended. Act X of 1836, 

' S. 21. j 

S. I— See Penal Code, s. 64, L.B.R. 
(1872—1892), 473. 

‘ See SENTENCE, 6 A. 61. 

I 

Act XI of 1882 (Indian Tariff). 

LREP. ACT VIII OF 1894, ACT VIII OF 
I 1910.] 

i See Act XI OF 1878, 4 Cr. L.J. 2-39. 

I Act XII of 1882 (Indian Salt). 

[Rep. in p.\rt, Act XX of 1884 ; Act XII 
1 OF 1891. Rep. in part and amended, 
Act XIX OF 1890.] 

(1) — S. 9 — Evasion of salt duty — Law under 
which punishable — Lower Burma Land and 
Revemie .Act {Ilof 1876), S.39, cl. (c).— When 

I salt-duty imposed under the Salt Act bus not 
been compounded under any rules made under 
I clause (c) of s. 39 of the Lower Burma Land and 
Revenue Act (II of 1876), and payment of such 
I duty is evaded, the prosecution and conviction 
may be under s. 9 of the Salt Act IXII of 1882), 
i . under which the duty is primarily imposed, or 
under s. 39 of the Land Revenue Act (Ilof 1876), 
with reference to any rules made under s. -39, 
j clause (c) of the Land Revenue Act, for com- 
position with licensees. L.B.R. (1893 — 1900), 
252. 

(2) — Liability of licensee of salt factory. — The 
licensee of a salt factory is criminally liable for 
any evasion of payment of salt duty, unless he 
can show not only that he is personally unaware 
of the evasion but that behasexercisedall proper 
precautions against such an event happening in 
his factory. A.W.N. 1891, 181. 

(3) — S 11 — Liynitation. — The general law of 
limitation and its schedules are chiefly intended 
for civil matters. The complaint of a criminal 
offence is not a suit or application within the 
meaning of s. 18, Limitation Act, and the 
peremptory terms of s. 11 of Act XII of 1882 
are not affected by that section. 20 B. 643. 

Aot XIY of 1882 (Code of Civil Procedure). 

[Rep. IN PART, ACT XIV OF 1885; ACT IV 
OF 1886 ; ACT X OF 1886, S. 24 (2) ; ACT VIII 
OF 1887; ACT Xin oF 1889; ACT VIIIOF 1890 ; 
Act VI OF 1900, s. 48 ; Rep. wholly, act 
V OF 1908. Rep. in part, LOCALLY, ACT IX 
OP 1899, S. 3;JReP. IN PART AND AMENDED — * 

. ACTVn OF 1888, ’ SS. 3 TO 40 AND 4210^64 ; 
Act XII OP 1891 ; (IN CENTRAL PROVINCES). 
ACT XX OP 1875, SS. 11 AND 12 (ADDED BY 
Act H OP 1879, S. 2, which is saved by 
s. 3 OP the Code) ; (in ajmebe-Mer* 
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/. — imperial Ac/s— continued. 

Act XIV of 1882 (Code of Civil Procedure) 

— con/itmed . 

WARA), REG. I OF 1877, SS. 2 AND 28 (SAVED 
BY S. 3 OF THE CODE); (IN’ PU^MAH). ACT 
XVniOF 188-4. SS. 68, 70 (3) (INSERTED BY 
ACT XXV OF 1899, SS. 5 AND 6) ; AMENDED, 
ACT XV OF 1882, S. 3 ; ACT VII OF 1887, 

8. 11 ; ACT yi OF 1888. SS. 2 TO 8 ; ACT X OF 
1888, SS. 1 AND 3 ; ACT VIIT OF 1800. S- 53 , 
ACT VI OF 1892, SS. 2 TO 4 ; ACT \ OF 1894 ; 
ACT Vn OF 1895, SS. 1 AND 2 ; ^CT XIH OF 
1895 ; (IN OUDH), ACT XVIII OF 18<6. SS. 19, 
20. 22 (S.VVED BY S. 3 OF THE CODE) ; (IN 
PL.VCESTO WHICH .\CT IV OF 188‘2 EXTENDS), 
ACT IV OF 1882, S. 87 (SAVED BY «• ? OF 
THE CODE ; (IN lower BURMA). ACT \ l 
1900, S.47; (IN COORO. REG- ^ OF IJOl. SS. U 
AND 12 ; • APPLICATION OF SS. 523 TO 52fa. 
RESTRICTED DOCALLY. ACT IX OF 1899, S. . 
Declared in force— in the Santhal 
PARGANAS (SS. 223 TO 228). REG. HI Ot I8i . 
S.3. AS AMENDED BY REG. HI Ol 1899. S. 3 , 
IN ANGUL AND THE KH0NDMALS\ I^G. I O 
1894, S. 3 : IN THE ANDAMAN AND NIC OI 
ISLANDS (WITH I^IODIFICATIONS), REC, lU 
OF 1876. S. 14. AS AMENDED BY . I OF 18b4 
S. 4 : IN BRITISH BALUCHISTAN (^RTIONS OI 
THE CODE ONLY). I OF 1890, S 3 

Upper Burma (except the 
—Reg. I OF 1896. s. l (as a^f.ndfd m act 
X niOF 1893. S. 18) AND S.6 ; ACT XIU O 

1898, S. 4.] , . 7 

{D— Decree ordering icife to reluni to 
—Enjorcing decree under a suit for — 

of conjugal rights against the 

mether, under the present 
Court can enforce its order upon a hodilv 
turn to her husband’s by ^X^ren^ 

into her husband's hands. t tv,p Code 

would seem to fall within ^ 200 of the Code. 

and to be enforceable only b> • q w r’ 

or attachment of property, or both. 8 w n. 

P.C. 3 = 11 M.I.A. 531. 

(1-a)— Depositions before Land 
Deputy Collator to be taken as directed m the 
Civ. Pro. Code-See BENGAL ACT \ H Ot 
1876, 8. 88, 11 C.W.N. 470 = 5 Cr. L.J. 2»i. 

(2) -See GRIM. PRO. CODE, 1898, ss. 439. 

470, 26 A. 249 = A.W.N. 1904, 15, 

(3) — See WARRANT, 3 C.W.N. 605. 

(4) — S. 2— See APPEAL, 5 W.R. (Mis.). 18. 

(5) — s. 11— See Jurisdiction OF Ciml 

Courts. _ 

(6) -S. 13-See RES JUDICATA, U Bur. 
L.R. 259 = 4 L.B.R. 337. 

(7) -Ss. 51. 115— See FALSE EVIDENCE, 6 

A. 626. _ A w 

(8) — S. 55 - See CHEATING. 27 A. 561 - A. w • 
N. 1905, 98 = 2 A,L.J. 268 = 2 Cr. L.J. 218- 

(8-aI— S. 70— See GRIM. PRO. CODE (1898), 

«.882, A.W.N. 1899, 13. 

(g)^8. 67— Prisoner's Testimony Act, XVof 
1869, ss, IS and 16 — Act XV of 
Signaiure of faiXer — Judicialnottce. Th 


/. — imperial /tefs— continued. 

Act XIY of 1882 (Code of Civil Procedure)’ 

— co»i(inued. 

will take judicial notice of the signature of 
the jailer under s. 16, Act XV of 1869, Pri- 
soner’s Testimony Act. 4 B.L.R. O.C. 51. 

(9-n) — S. 115 — See No. 7, supra. 

(10) — S. 174— See CONTEMPT OF COURT, 

12 B. 63. 

(11) — Ss. 194,195 and 647— See SESSIONS- 
JUDGE, JURISDICTION OF, 26 M. 596=13 M. 
L.J. 272. 

(12) — S. 195 — See No. 11, supra. 

(13) — S. 251— See PENAL CODE, ss. 353, 
149, 31 C. 424. 

(14) _S. 258— See FALSE EVIDENCE, 10 B. 
288. 

(15) — See PENAL CODE. S. 210, 16 C. 126. 

(16) — Ss. 258, 643— See PENAL CODE, S. 210, 

4 M. 325. 

(17) _S. 268— See PENAL CODE. s. 188, U. 
B.R. 1909, 2nd Quarter, Penal Code, 23. 

(18) — S. 269— See PENAL CODE, s. 18G, L.B. 
R. (1872—1892), 336. 

(19) — S. 274— Sec CRIMINAL MISAPPROPRI- 
ATION, 22 M. 151 = 1 Weir 424. 

(20) — S. 318— See CRIMINAL TRESPASS, 

1 C.L.J. 104. 

(21) — S. 336— See PRIVATE DEFENCE, 
RIGHT OF, 2 C.P.L.R. 73. 

(22) — Civ. Pro. Code, s. 337 (o) — Scope of the 

section. — The accused, a judgment-debtor, was 
arrested and produced before the District Mun- 
siff, who granted him five days’ time for the 
payment of the judgment-debt, and also ordered 
the process server to keep him in custody till, 
then. The accused escaped from the custody. 
Held, that the language cf s. 337 (a) would be 
wide enough to cover the case and that, under 
cl. 3 of the section, the District Munsifiwas 
authorised to leave the judgment-debtor in the 
custody of the process server. The accused, 
therefore, was guilty of escaping from lawful 
custody. 1 Weir 717. * 

(23) — Ss. 3S0 and 359 — Power of Court to send 
insolvent to Magistrate on an enquiry independ- 
ent of that under s. 350, C.P.C., 1882. — Where, 
on. an application for declaring the petitioner 
an insolvent, an enquiry is held under s. 350, 
and an order is passed under s. 361, declaring 

, the petitioner an insolvent, the Court has no 
1 jurisdiction to make a fresh enquiry under 
s. 359 and to send the petitioner to a Magistrate 
upon the basis of such fresh enquiry. Though 
8. 359 does not say that an application under 
that section must be made at the hearing 
under s. 350 or soon thereafter, any order,, 
under that section (s. 359), must be based on 
the findings arrived at in an enquiry under 
s. 360. No new enquiry is contemplated by' 
8. 359. 15 M.L.J. 12. 

(24) — S. 359 — Misconduct of debtor — Offence. 
— Although the misconduct of a debtor is* 
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/. — Imperial continued. 

Act XIV of 1882 (Code of Civil Procedure) 

— continued. 

rendered punishable by the Civil Court only at 
the instance of a creditor, it is none the less 
a criminal offence, and the offender, when 
sentenced to be imprisoned, should be confined 
in the criminal, not in the civil, jail. Civil 
Courts, w'hen sentencing an offender to im- 
prisonment under s. 359 of the Civ. Pro. Code, 
should specify in the warrant, which should be 
addressed to the officer in charge of the criminal 
jail, whether the imprisonment awarded is 
simple or rigorous. 1 Weir 718. 

(25) — See No. 23, supra. 

(26) — S. 350 (5) — Imprisonment by CiriZ 
Court, nature of, — The imprisonment which 
the Civil Court is empow’ered to award under 
s. 359. Civ. Pro. Code,*,may be either rigorous or 
simple. 1 Weir 718. 

(27) — Ss. 359 and 652 — Imprisonment of 
debtor under s. 359, Civ. Pro. Code -Power of 
High Court to order the creditor to provide for 
maintenance. — The High Court has no power 
under s. 652, Civ. Pro. Code, to frame a rule 
imposing on a creditor the obligation to provide 
for the maintenance of a debtor imprisoned, 
under s. 359, Civ. Pro. Code, the powers con- 
ferred by s. 652 being restricted to matters of 
procedure. 1 Weir 718. 

(28) — Ss. 503, 505— 6’cc Cbim. Pro. CODE, 
s. 145,22 A. 214. 

(29) — S. 505 — Sc«No. 28, supra. 

(29-a) — S. 568 — See No. 36, infra. 

(29-6) — S. 569 — See No. 36, infra. 

(30) — Ss. 588 (29), 651 — Coiiviction for escape 
from lawful custody — Appeal. — Whether a per- 
son who has been convicted under s. 651, for 
escaping from lawful custody and has been sen- 
tenced for one month, has the right of appeal 
under s. 588 (29), Civ. Pro. Code. 5 A. 318. 
[r.,27A. 258 = 1 A.L.J. 595 = A.W.N. 1904, 
229.] 

(31) — S. 591 — See CONTEMPT OF COURT, 
7 B. 6. 

(32) — S.622 — High Court, Jurisdic- 
TION OP, 1 A.L.J. 481 = A.W.N, 1904, 170. 

(33) — S. 622 — See High Court, Jurisdic- 
tion OF, 8 O.W.N. 73. 

(34) — S. 622— High Court’s power of revision 
of District Judge’s appellate order granting 
sanction to prosecute. — See SANCTION TO PRO- 
SECUTE, 6 O.C. 216. 

(35) — S. 622— See SANCTION TO PROSE- 
CUTE. 3 A.L.J. 394 = A.W.N. (1906), 103 = 3 
•Cr. L.J. 400 = 1 M.L.T. 219 = 28 A. 554, 10 
O.W.N. 1026 = 4 Cr. L.J. 168, 26 M. 139 = 2 
Weir 197, A.W.N. 1908, 273 = 5 A.L.J. 749 = 

SO A. 38 = 9 Cr. L.J. 39 = 1 Ind. Cas. 669 3 

A. 508. 

(86) Ss. 622, 647> 568, 569— Bevifeibility of 
proceedings under s. 196, Grim. Pro. Code, 
before Judges of Civil Courts. — See 2 M.L.T. 
S4 = 17 M.L.J. 128 = 6 Cr.L.J. 288 = 30 M. sil! 


!• — I mperial A cts — continued. 

I Act XIY of 1882 (Code of Civil Procedure) 

— concluded. 

(37) — S. 640 — Commission toexamijie witness- 
es. — In an application to examine the plaintiff 
under commission, it was admitted that she 
had appeared personally in the Police Court 
and had been examined by the Magistrate. 
Ordered that a commission do issue to examine 
the plaintiff. 3C.W.N. 753. 

(37-rt)— S. 642— See ARREST, 4 A. 27. 

(38) — S. 643— Grim. Pro. Code (1898), 
s. 476. 1 C. 450. 

(.39)— S. 643- See Crim. Pro. Code ( 1898), 
s. 435, 4 O C. 96. 

(40) — S. GiS—See HIGH COURT, JURISDIC- 
TION OF, 23 C. 532. 

(41) — S. 643— 5<?e SANCTION TO PROSE- 
CUTE. 7 A. 871, F. B., 23 C. 532. 

(42) — S. 643 — See No. 16, supra. 

(43) — S. 647.— The effect of s. 647. Civ. Pro. 
Code, is not to make the provisions of the 
Civ. Pro. Code applicable to proceedings under 
s. 195, Crim. Pro. Code, which arc of a crimi- 
nal, rather than a civil, nature. 30 M. 311 = 2 
M.L.T. 84 = 17 M.L.J. 123 = 5 Cr. L.J. 288. 

(44) — S. 647 — See Nos. 11, 36, supra. 

I 

1 (45) — S. 651 — Arrest of judgment^debtor — 

Warrant. — The officer arresting a judgment- 
debtor must have the warrant of arrest in bis 
possession at the time of making the arrest, 
otherwise it is illegal. The escape of the judg- 
ment-debtor from the custody of the person 
apprehending without the warrant is not 
punishable under s. 651 of the Civil Procedure 
Code. 5 A. 318. [F., 27 A. 258 = 1 A.L.J. 
595 = A.W.N. 1904, 229], 

(46) — S. 651— Sec PENAL CODE, SS. 224 and 
226, 1 Weir 211. 

(47) — S. 661 — See No. 80, supra. 

(48) — S. 652 — See No. 27, supra. 

Act XY of 1882 (Presidency Small Causes 

Courts). 

[REP. IN PART, ACT XII OF 1891 ; ACT 
VII OF 1896 ; ACT V OF 1908. REP. IN PART 
AND AMENDED, ACT I OF 1895. AMENDED, 
ACT VII OF 1892, S. 12 ; ACT III OF 1899 ; 

' Act IV OF 1906.] 

(1) — S. 35— See SANCTION TO PROSECUTE, 
27 B. 130 = 4 Bom.L.R. 940. 

(2) — S‘ 56 — Room in chawl rented by a 
particular person — Dwelling. — Whether a room 
in a chawl rented by a particular person is the 
dwelling house of that person, and its outer 
door an outer door which a bailiff who has en- 
tered the chatol cannot break open under s. 56. 
Rat. Un Cr. G. 949. 

Act XX of 1882 (Indian Paper Currency)* 

[REP. IN PART, ACT XTTI OF 1898, S. 18. 

Rep. in part and amended, Act vni of 
1893. Amended, Act XXI of 1896; act 
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I. — imperial 4c<s —contiuued. 

Act XX of 1882 (Indian Paper Currency) 

— concluded. 

XXn OF 1899, S. 3 ; TEMl'OU AUILY, ACT VUI , 
OF 1900. Declared in force -in the 

SANTHAL PARGANAS, RECi. HI OF IST'i, S. 3, 

AS AMENDED BY REG. HI OF 1899. S. 3 ; IN 
ANGULAND KHONDMALS, REG. I OF 1894, 
s. 3 ; IN BRITISH Baluchistan. Reg. I of 
1890, S. 3 : IN UPPER BURMA (EXCEPT THE 

Shan States), act XHI of isos, s. 4.] 

{\)—S. 16 — Contract Act (IX of s. 106 \ 

—Ourrency note — Licyal tendet Donu fide 
iransfer.— Under s. 16 o( the Paper Cur- 
rency Act, 1832, currency notes are legal ' 
tender within the circles of issue and cannot i 
be treated as ordinary articles of moveable 
property. Tr>\nsfer of a currency note for 
money cannot be called a sale of the note 
within the meaning of the Contract Act. 
Where the Criminal Court directed the plain- 
tiff. a bona fide holder of a currency note stolen 
from the complainant, to make over the sixme 
to him and the plaintiff sued the defendant 
who had pas.scd the note to the plaintiff 
that the defendant being a bona fide holder the 
suit did not lie. The order of the Criminal 
<3ourt was wrong but it did not give a cl.aim to 
the plaintiff which he did not posses®. 115 
PX.R. 1904. 

Act XXI of 1883 (Indian Emigration). 

[Rep. in part and amended, Act ^VIH 
OP 1890. Amended, act 1 of 1896 ; act Mi 
OF 1897. Declared in force in the s.an- 

THAL PARGANAS, REG. Ill OF 1S72, S. 3. AS 
AMENDED BY REG. Ill OF 1899. S. 3, KEl . 
WHOLLY BY ACT XYII OF 1908. J 

(1) — As amended by Act (X of 
J07, 111 — Magistrate— Magistrate, First Class, 
in s. Ill, xncludes Presuleiicy Magistrate 
Agreement with native of India to depart out of 
India by sea to work ns an artizan— Agreement 
made without the 2 )ennissu)n of the Protecto* of 
Emigrants— Liability of master for 
acts done by servant on the master s beha f 
MasUr liable for agreements entered tnto on i^ 
behalf by his servant in I'iolation of s. 1 
Protector of Emigrants has power to impose rea- 
sonable terms before issuing permission- t^um- 
mons, issue of— Fresh siimm^s issued on tne 
same information — Irregularity 
Criminal Procedure Code (lS98), s. ine 

term “ Magistrate of the first class use 
a. Ill of the Emigration Act. 1883. 
Magistrate appointed to exercise the hig » 
Magisterial powers, ordinarily prescribe y 
the Criminal Procedure Code, within his j • - 
diction and includes a Presidency Magistrate. 
\^ere, on an information, a summons is i. - 
eued to the accused, and owing to its discKwmg 
no offence, a fresh summons is issued without 
ATiy fresh or supplemental information, 
«rror, omission or irregularity in 
mons, is not sufficient, under s. 537 ® 
Criminal Procedure Code, to upset the hnding 

and sentence, unless it has in /acfoccasione 

faUure of justice,” that is, unless it has unfairly 
affected the accused’s defence on the merits. 


/. — Imperial /Ic^s — continued. 

Act XXI of 1883 (Indian Emigration) -jtM. 

Sub-section 1 of s. Ill of the Emigration Act 
hits at not merely entering into an agreement, 
but also at any attempt to enter into it. An 
attempt consists in some external act. which 
shows that progress is made in the direction of 
it, or towards maturing and effecting it. that 
is, something tangible and ostensible, of which 
the law can take hold, which can be alleged 
and proved. Where a penal statute has been 
infringed by .serv.ints, and criminal proceedings 
are taken against the master, although it lies 
upon the prosecutor to establish the master’s 
liability, yet the question whether he is liable 
turns necessarily upon what is the true con- 
struction to be placed upon the statute. The 
statute should be construed not merely with 
reference to its language, but also its subject 
matter and object. Sub-section 1 of s. Ill of 
the Emigration .Act. 1833, does not break in 
upon the rule of law embodied in the maxim 
qui per alium facit per seipsum facre videtur 
(bo who docs an act through another is deemed 
in law to do it himself). The word “whoever” 
in the clause is ‘ whoever either by himself or 
through his agent.’ In other words, the Act 
leaves untouched the right of every person to 
enter into such agreements through an agent. 

It merely provides that such agreements shall 
not be entered into, without the previous per- 
mission of the Local Government. The inten- 
tion of the section is to hold the master liable 
for his servant’s act, provided the act was done 
by the servant so as to bind the master accord- 
ing to the law of contract. The coupling of 
the word “conditions” with the word “ terms” 
in s. 107 of the Act makes out the intention of 
the Legislature to be that the officer authorised 
to grant the permission should have power 
to impose any reasonable terms and conditions 
he thinks proper as conditions precedent to the 
grant, whether they relate to the terms cf the 
agreement itself, or being extraneous to it, 
relate to the execution, or other considerations, 
which have to be taken into account, in order 
to protect the interests of the native of India 
departing out of it by sea. S. 29 of the Emi- 
gration Act, 1883, makes the execution of the 
agreement referred to there, in the presence of 
' the protector, compulsory. In s. 108 of the 
Act, the power conferred on the Local Govern- 
ment, who have delegated their power to the 
protector, is discretionary, and it is left to that 
Government to decide whether in any parti- 
I cular case any agreement referred to in s- 107 
I shall be executed or not in its presence, that 
i is, in the presence of the Protector acting as 
1 its delegated authority. The two sections being 
} thus distinguishable, the language of one can- 
not be invoked to aid the construction of the 
i other, especially, where the language of each 
is plain. 9 Bom. L.R. 967 = 6 Cf. L. J. 240. 

I (2) — S.» 107 — Master and servant — Servant 
( violating the provisions of the Emigration Act 
I in the course of his employment— Knowledge or 
I consent of the master — Master's liability for 
. servant's act — Artisan — Engine-driver on board 
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/. — Imperial Acts — continued. 

Act XXI of 1883 (Indian Emigration)— ^ 

a steamer . — If a servant, having been appointed i 
as an agent for aparticularbusiness by his mas- 
ter, enters into an agreement in connection with 
that business, everything which he does within 
the scope of his employment, for that purpose, 
will be binding upon the master, and the 
master will be criminally liable for such acts of 
the servant under the Iridian Emigration Act. 

In such a case, the master’s express knowledge 
or consent to the act is not necessary, because, 
from the very fact of the appointment of the 
servant as an agent in such a business, the 
master’s knowledge cf, or consent to, every act 
done by the servant or agent, within the scope 
of his employment, is implied by law. 

A person engaged to drive an engine cn board ' 
a steamer, is an arlizan within the meaning of 
the Indian Emigration Act. 9 Bom. L.R. 1059 
= 32 B. 10 = 7 Cr. L.J. 238. , 

Act III of 1884 (Criminal Procedure Code ' 
Amendment). 

[REP., Act V OF I89H.; 


/. — Imperial Acts — continued. 

Act III of 1884 (Criminal Procedure Code 
Amendment)— 

there has been an error in law in the proceed- 
ings below. In cases where the jury delivers a 
perverse or obtuse verdict, the District Judge 
should be afforded an opportunity of reporting 
to the High Court. The same applies to a 
reference by a District Magistrate under s. 8 (6) 
of Act III of 1884. 9 A. 420. [i?., 14 B. 160.] 

Act ly of 1884, (Indian Explosives). 

[REP. IK PART, ACT X OF 1889 ; ACT XII 
OF 1891.] 

{^)—"Patakhas" or crackers, whether '‘fire- 
works" — License, whether necessary for sale . — 
Patakhas, which are small packets, wrapped in 
a paper, of coloured potash mixed with small 
pieces of kanknr, and which explode with 
slight report when- thrown with force against 
wall or other hard surface, are not fire-works 
within the meaning of the Explosives Act, and 
so no license is necessary for the manufacture 
or sale of “ 8 P.R. 1910 Cr. 


^ — S. 8 (6) — Tri'ii by District Magistrate of * 
European British subject with a Jury — Poicer , 
of District Magistrate to refer case to llighCourt , 
on dissenting from verdict of jury — Crim. Pro. ' 
Code {1H82), ss. 307, 418, 423— Powers of High 
Court, s. 307 . — What is contemplated by , 
s. 8 (6) of Act III of 1884 is to confer upon a i 
District Magistrate trying an European British , 
subject with the aid of a jury, precisely the I 
same authority as the Sessions Judge had under ; 
B. 307 of the Code ; and if he disagrees with i 
the verdict of a jury so completely that he ^ 
considers it necessary to submit the case to the . 
High Court, be ought to do so. and the High 
Court should de.al with the reference by the ! 
Magistrate in exactly the same way as it can 
upon a reference by a Sessions Judge, pure and 
simple, under s. 307. The expression “ trial 
by jury " in s. 8 (6) of Act III of 1884 should 
not be limited to th.at period of time at which 
the jury pronounce their verdict. It refers, as 
in the similar case of s. 307, Crim. Pro. Code, 
to trial by jury as contradistinguished from 
trial with the help of assessors, or in any other 
manner mentioned in the Code. A trial 
by jury or any other trial cannot be, legally I 
speaking, concluded until judgment and sentence ' 
are passed ; in those cases in which the Sessions 
Judge trying with the help of a jury differs 
from the verdict of the jury, and suspending 
judginent, refers the case to the High Court, 
the trial cannot bo said to have concluded, but 
remains open for the High Court, upon the | 
reference, to conclude and complete it, either ! 
by maintaining the verdict of the jury and 
causing judgment of acquittal to be recorded, 
or bjr setting aside the verdict of acquittal, and 
causing conviction and sentence to be entered 
against the accused. The clear provisions of ' 
s. 307 ate not in any way curtailed by ss. 418. ! 
428. The High Court’s jurisdiction to deal i 
with a case referred under s. 307,- Crim. Pro. I 
Code, are not limited only to cases, where ■ 


(2) — jS’. o — License for manufacture of explo- 
sives. — A licensee for the manufacture of ex- 
plosives is not at liberty to associate other 
persons with himself in the manufacture 
and sale of explosives without such other per- 
sons being approved of by the authorities and 
being provided with licenses. 1 Weir 756. 

(3) — Ss. 5 and 7 — Rules framed under th^ 
sections— Possession of explosives. — Accused’s- 
bouse was searched for opium and in it were 
found three cartridges of blasting powder and 
three detonators. He was convicted under s. 5* 
of the rules for the manufacture, possession 
and sale of explosives in Burma, for possess- 
ing an explosive without a license. Held 
that licenses under these rules are not required 
for the possession of explosives of this nature 
in moderate quantities. The rules are not- 
applicable to the case. But cartridges and deto- 
nators arc “ammunition” as defined ins. 4, 
Indian Arms Act and the accused might pro- 
perly have been convicted under s. 19 (/) of 
that Act. U.B.R. (1897—1901). Yol. I. 193. 

(4) — S. 7 — See "Hot 3. supra. 

Act Xltl of 1885 (Indian Telegraph). 

[Amended, Act XT of 1868.] 

— S. 29— Penal Code, ss. 71, 420, 465, 511— 
Attempt to cheat by means of forged telegram— 
Separate punishments. — Where, with the object 
of ultimately obtaining pa^'ment to the sender 
of a large sum of money to which he was not 
entitled, a false telegram was despatched 
under a fictitious name addressed to the person 
imder whose authority the claim, if just, might 
have been discharged, held that the sender of 
such telegram might be properly convicted of 
an offence under s. 29, Act XIII of 1886, as- 
well as of an attempt to cheat under s. 420, 
read with s. 611, and possibly also of fo^ery 
under s. 465 ; but that, at all events, as re- 
gards the two former offences, s. 71, 1.P.0.» 
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I. — imperiai Aota — continued. 

&ot XIU of 1885 (Indian Telegraph)— cld. 

applied) and he onuld not be punished for 
more one suoh offence. A.W.N. 1903) 

26. 

Act 11 of 1888 (Indian Income-tax). 

[Rep. in part, act XII of 189I ; ACT 
VI OP 1902. AMENDED, ACT XI OF 1903.] 

See AOT XXXn OP 13G0. 

„ ACT IX OF 1869. 

ACT XXm OP 1869. 

(1)— S. 25— Collector lieariii^ objections— 
Revenue Court— Judicial proceedings— Pou'er \ 
of Collector to order prosecution of Oie objector ; 

47S, Crxm. Pro. Code. — .\ccused put in | 
an appUcatiori objecting to his assessment as to j 
Income-Tax. The Collector, who enquired 
into the matter, decided that the accused ^ 
made a false declaration, within the meaning | 
of s, 25 of the Income Tax Act and order^ his | 
prosecution for an offence under s. 177, Penal 
Code. The Magistrate, who tried the case. ; 
convicted the accused of an offence under 
8. 193, Penal Code- The Sessions Judge, on 

appeal, set aside the conviction for the reason, , 
among others, that the Collector s order was 
not “an order under s. 476, Crim. Pro. Code, , 
because the Collector, acting under the Income ^ 
Tax Act, was not a Revenue Court,” ana tbai 
the proceeding wherein he order^ the 
oution was not a ‘ judicial proceeding wi in 
the meaning of s. 476. Crim. 
appeal, from the acquittal on behalf o 
Crown, held, that the Collector, hearing objec- 
tions to assessment under the Income lax 
was a Revenue Court and his proceedings wor 
judicial proceedings so that it was ®°™P® ® 
for him to pass an order under s. 476, Cnm. ro. 
Code, for prosecution of the objector. W • 
1905 Cp, = 187 P.L.R. 1905=3 Cr. L.J. 128. 

(2) — Ss. 25 and 28— See MADRAS ACT HI 
OF 1878, ss. 14 and 15, iWeir 782. 

(3) — 3. 28— See No. 2, supra. 

Act XII of 1886 (Petroleum). 

[REP., ACT vm OP 1899.] 

(D— Ss. 2 (2), 10, 15— See ACT VII OF 1899. 
sa- 1 (3), 11 and 15, 7 C.W.N. 658. 


(2)— S. 8, Btile 3-Importation ^ ‘ 
—Rule 3 of the Rules framed for the 
of the importation of petroleum, 
importation of petroleum from any poj t ^ 
the limits of British India and not from 
place which is not a port. Rat. Un. C • 

= G». Rg.. 18 of 98. 

(8)— S. 10— See No. 1, supra. 


(4)— S. 18— See No. 1, supra. 


Act 1 of 1887 (Oeneral Clauses). 


[Rep., Act X op 1897] . 

See AoT X 07' 1897. 

92 


/. — imperial Aefs— continued. 

Act 1 of 1887 (General Glauses) — conchided. 

(1) — Ss. 2 and 7 — Cn'ni. Pro. Code {1882), 

s. 195 — Sn^iefion to prosecute — Prosecution com- 
menced 6“ months a fter granting of the sanction — 
Intervention of holidays. — A sanction to prose- 
cute can remain in for<;e only for six months 
from the date on which it was given ; and the 
period for such sanction cannot be extended by 
reason of the period expiring during the Court 
holidays. S. 7 of the General Clauses Act will 
have no application to such a case, as the Code 
of Criminal Procedure was passed before the 
passing of the former Act. 22 C. 176. [R., 

Rat, Un. Cr. C. 803 ; D., 2 Weir 200.] 

(2) — S. 1—See ACT III OP 1877, 6 O.C. 153. 

(3) — S. 7 — See No. 1, supra. 

Act IV of 1889 (Merchandise Marks). 

[Rep. in part and amended, act IX of 

1891; act XVI OP 1904 ; DECLARED IN FORCE 
IN UPPER BURMA (EXCEPT THE SHAN 

States), act XIII op 1898, s. 4.] 

(1) — S.2(c ) — Penal Code, s, 482 — False pro- 
pertymark- -Books, whether goods — False trade 
description— Crim. Pro. Code (J6.9«), s. 203. — The 
case against the accused was that he printed and 
published, in another press, without the com- 
plainant's permission, an unauthorised edition 
of a book known as ” A Manual of Telugu 
Grammar by P. Abboy Naidu” with the con- 
tents and title page and outer cover exactly the 
same as in the authorised edition. The Magis- 
trate dismissed the complaint under s. 203 of 
the Code of Criminal Procedure. On a Revision 
Petition to the High Court, held, that books are 
' goods within the meaning of the Merchandise 
Marks Act (Act IV of 1839). Held, also, that 
the phrase “All rights reser^’ed” in the outer 
i cover of the spurious edition is a trade descrip- 
tion under s. 2 (c) of the Merchandise Marks 
Act and may be untrue, but the complainant 
should prove that it is untrue in a material 
respect. In order that the case may come under 
s. 482 of the Penal Code, the question will be, 
whether the accused has marked the book in a 
manner reasonably calculated to cause it to be 
believed that it is the manufacture or merchan- 
dise. which it is not, or belongs to one to whom 
it does not belong. In order to show that the 
name “ P. Abboy Naidu ” is a property mark, 
the complainant should prove that the buyers- 
ask for and believe that they are getting not 
merely a work of which P. Abboy Naidu is the 
author, but a work of which the complainant is 
the proprietor. 17 M. L.J. 490 = 6 Cr.L.J. 374. 

^ 2 ) — S. 2 (4) — Penal Code, s. 486 — Selling 
books with counterfeit property mark. — Books 
are the subject of trade and .arc covered by the 
word “goods ” in s. 2, cl. (4), Act IV of 1889. 
Therefore, a person selling a book with a 
counterfeit property mark is liable to be con- 
victed under s. 486, Ponal Code. 26 G. 282 = 
3 C.W.N. 97. [J?’., 17 M.L.J. 490 ; B., 3 Bom. 
li.R. 883= 26 B. 289.] 

(3) — Ss. 4 and 6— Using title of book— Trade 
mark— Trade description. — See PENAL CODE 
sa. 478, 482, 26 B. 289= 8 Bom. L.R. 883. 
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/. — Imperial Acts — continued. 


— Imperial Acts — continued. 


Act lY of 1889 (Merchandise Marks)— 

(4) — S. 6 — See No. 3, supra. 

(5) — 1S5. 6 and 7 — Bengal Excise Act {VIJof 

1878), s. 61 — Manufacturing and selling excise- 
able article without a license — Putting false 
trade marks ujxni cases containing exciseable 
articles — Penial Code. ss. 486 and 487 — Distinct 
offences — Cri»n. Pro. Code (1882), s. 403. — The I 
offences of manufacturing and selling exciseable ' 
articles without a license, and being in posses- ^ 
sion of such articles without a license (ss. 53 f 
and 61, Excise Act), and the offences of putting ! 
false trade mark upon cases containing excise- | 
able articles, and making use of such false trade 
marks (ss. 4S6. 487, Penal Code, and 6 and 7, 
Merchandise Marks .\ct) are distinct offences, 1 
and, therefore, a previous conviction or acquit- 
tal on the former offences will not bar a trial 
on the latter offences. 23 C. 174. ' 

1 

(6) — Ss. Gand 7~See TRADE MARK. 31 C. ’ 

411. ! 

(7) — S. 7 — See Nos, 5 and 6, supra. , 

(8) — S. 16— Penal Code, ss. 482 and 486 — 
I7sin^ counterfeit-trade mark — Prosecution— ' 
Limitation. — S. 15 of Act IV of 1889 enacts that i 

no prosecution for an infringement of a trade- | 

mark shall be commenced after the expiration 1 
of one year after the discovery of the offence by 
the prosecution. The reason for this limitation 
is obvious. Ordinarily the infringement of a 
trade-mark is rather a civil than a criminal 
■wrong, but as civil proceedings may require 1 
much time and expenditure to bring them to a 1 
conclusion, the Legislature, in its anxiety to ! 
protect traders, has allowed resort to the 
Criminal Courts to provide a speedy remedy in I 
oases when the aggrieved party is diligent and 
does not by his own conduct show that the case 
is not one of urgency. If, therefore, the person 
aggrieved fails to resort to Criminal Courts 
withinayearof the offence coming to his know- 
ledge, the law assumes that the case is notone of 
urgency, and it leaves him to his civil remedy 
by an action for injunction. 22 M. 488 = 1 
Weir 821. 

(9) — S, 19 {a)— See TRADE MARK, 4 C.L.J. 
268 = 10 C.W.N. 107. 

See Penal CODE, ss. 485, 486. 27 C. 776 = 

4 C.W.N. 423. 

Act X of 1889 (Indian Ports). 

[Rep. in PART AND AMENDED, ACT IV OF 
1896. AMENDED, ACT V OF 1891 ; ACT II OF 
1894 ; Act III OF ISOl. SUPPLEMENTED 
Ben. Act III of 1867 (see s. 19 of the Act 

OF 1867 AND 8. 2 (3) OP THE ACT X OF 
1889] . 

(1)— 5. 6, cl. (1c)— Pules 1 to 23 framed there- 
under— Order making it obligatory on boat 
owners to ply for hire, validity of. — Rules 1 to 
23 framed by the Government under s. 6 of the 
Act, in so far as they purport to make it obli- 
gatory on boat owners to ply for hire, are ultra 


Act X of 1889 (Indian Ports) — concluded. 

vires, and therefore void and of no effect. It 
is only with regard to boats plying for hire that 
s. 6 of the .\ct leaves to the Government autho- 
rity to make rules. 17 M. 397 = 1 Weir 859. 

6 (^') — RuleJS — Causing impediment 
to service of boat. — When a tindal, or boatman 
in charge of a boat belonging to the agents of 
a steamer declines to wait for a letter which 
the Port officer desires to send to the captain 
of the steamer, the tindal or boatman does not, 
by wilful misconduct, cause an impediment to 
the service of a boat within the meaning of 

Rule 15 of Rules framed under the Act. 1 
Weir 860. 


(3) Ss, 6 and 8 — Rule VIII framed under 
s. 6— Validity of the Rule.— Rule VIII, made 
by the Government under s. 6, cl.(^r) of the Act, 
requires boat owners to “ carry out at all times 
all orders issued by the Conservator of Ports in 
connection with the plying of their beats 
which are not inconsistent with the regulations 
issued by Government.” The rule, in so far as 
it purports to give the Conservator the power 
to make rules, is ultra vires, and therefore 
void. In the case of power being given by 
statute to the Government or other public body 
to make rules having the force of law, the 
maxim delegatus non potest delegare must be 
applied. When the Legislature entrusts to some 
public body, it may be the Executive Govern- 
ment or a corporation, the duty of making 
rules, such public bodies cannot relieve them- 
selves of the responsibility and depute other 
agencies to discharge the duty. 17 M. 118 = 1 
Weir 857 = 4 M.L.J. 38. 


(4) — Disobedience to an order of the Conser- 
vator of Ports. — Where the accused, owners 
and tindals of two licensed cargo boats, were 
convicted under s. 8, cl. 2, by the Conservator 
for disobedience to an order issued under s. 6, 
cl. (ft). Rule VTII, by the Port Conserv.ator 
prohibiting the bringing in of boats into the 
Negapatam river while a certain flag was 
flying, held, that the order was ultra vires and 
that the conviction was illegal. 17 M. IIS^^ 
1 Weir 857 = 4 M.L.J. 38. 


(5) — S. 8 — See Nos. 3 and 4, supra. 

Act XIII of 1889 (Cantonments). 

[Rep. in part, act xn of 1896 ; ActV 
OP 1898. Rep. in part, Act Xlli of 1898, 
s. 18. Rep. in part and amended, act 
xn OP 1891. VIR. Rep. in part, act XII 
OF 1894, s. 6. Amended, act I of 1891, 
S. 11 ; Act XV OP 1897 ; Act I OF 1903 ; ACT V 
of 1909. Declared in force— in British 
Baluchistan (with additions), Keg. I 

OP 1890, ss. 3 and 4, AS AMENDED BY REG. 
V OP 1890, S. 45 ; IN UPPER BURMA (EXCEPT 

THE SHAN States), act xinopi898, s.4.] 

See Act in op 1880. 

„ Bom. act m of 1867. 

„ Mad. Act I op 1866. 

„ Cantonment Code, 1899. 
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— Imperial Acts — continued. 

Act XIII of 1889 (Cantonments) — concluded. 

(1) — S. 2 (2)— Bombay Act III of 
1867, s. 11, r. 75, Rat. Un. Cr. C. 70G. 

(2) — Ss. 0 mui 7~Appcal convic- 

4ions for o^ences punishable under Cantonment 
Rules — Rule 36, under Acf XXII of 186*4. — 

S. 7, Cantonment Act. 1889, has abroj^ated 
Rule 35 of the Rules framed under the Canton- 
ment Act XXII of 1804, and appeals against 
■convictions by Cantonment Magistrates of 
offences punishable under Cantonment Rules 
lie to the same extent as convictions by other 
Magistrates of the same class. 1 P.R. 1897 Cr. 

(3) — Ss. 2 and 13— See BOM. ACT III OF 
1807, s. 21, Rat. Un. Cr-C. 682. 

(4) — S. 5— See No. 2, supra, 

7—Crim, Pro. Code. Act X of 1SS2, 

s. 52$ — Jurisdiction of District Magistrate over 
■Cantonment Magistrate. — S. 7 of Act XIII oi 
1889 makes the Cantonment Magistn\to sub- 
ordinate to the District Magistrate, and the 
latter can therefore decide, under s. 528 of the 
Crim. Pro. Code, whether a case pending before 

the former should be transferred or not. Kat. 

Un. Cr, C. 849 = Cr. Rg. 16 of 1896. (9 B. 100, 

R.). 

(6) — S. 7— See No. 2, siqjra. 

(7) — S. 3 - Intoxicating drug^Siqiply— In- 

terpretation.— The word “supply” m s. 13 of the 
•Cantonments Act, 1889, must have a restricted 
meaning put upon it. Its context barters 
•sells” indicates that it has the same id^ 
underlying it in common with the words 
preceding it. It relates to a transaction between 
two persons dealing at arm’s length and. there- 
ifore, independent of each other for its purposes. 
Hence, the servant of a soldier, ^9° 
liquor on his master’s behalf and g»vcs it to his 
master, cannot be said to have supplic 
liquor to his master within the meaning of s. id 
of the Cantonments Act, 1889. 9 Bora.L.R. 

703 = 6 Cr. L.J. 67=81 B. 523. 

(8) — S. 13— See No. 3. supra. 

(9) — S. 26— Rule 2 — Addiiumal fij^ for con- 
tinuing offence, validity of. —The 
mentioned in rule 2 of the General Order of the 

Government of India framed under s» 
■Cantonments Act (XIII of 1889). is not only to 
be after the first conviction, but is to folio 
proof that the failure is persisted 
be imposed as a threat against possible p 
once, which, being in the future, ca 
matter of present proof. The 
must, therefore, be matter jp » 

■enquiry and proof. 22 B. 841. (22 B. 7 > 

(10)— S. 27 — Penal Code, *1^.7 

A^licabiUiy.—Ss. 13 and 14 of Bombay Ac . 
m of 1867, having been repealed by the Cai 
tonmenb Act of 1889, the provisions m ss. 64 ^ 
67 of the Penal Code apply to 
-under b. 27 of the Cantonment Act. «“* 

Cr. C. 868=Cr. Rg. 36 of 1891. 


/. — Imperial i4cls —continued. 

Act XV of 1889 (Indian Official SecreU). 

[Amended, act Y of 1904. Declared 
IN FORCE— IN British Baluchistan. Reg. 

I OF 1890, S. 3 ; IN UPPER BURMA (EXCEPT 
THE SHAN States), Act .Kill of 1898, s. 4.] 

(1) — Ss, 3 and 4 — Disclosure of Government 
departmental examination papei's. — The disclo- 
sure of Government Departmental Examina- 
tion papers may be an offence under the Indian 
Official Secrets Act. 1 L.B.R. 133. 

(2) — S. 4- See No. 1, sujjra. 

Act Yin of 1890 (Guardians and Wards). 

[Rep. IN PART, ACT XIII OF 1898. S. 18 ; 
ACT VI OF 1900, S. 48. S. 53, ACT V OF 1908. (IN 
CENTRAL Provinces), act XXIV of 1899. 
DECLARED IN FORCE- IN THE SANTHAL 
PARQAN.4S, Reg. Ill OF 1872. S. 3, AS 
AMENDED BY REG. Ill OF 1899, S. 3 ; IN 
THE ANGUL District, Reg. I op 1894, 
s. 3 ; IN Upper Burma (except the Shan 
ST.\TES), Act XIII OP 1898, S. 4.] 

(1) — Custody of minor — Habeas Corpus — Act 
VIII of 1890. — The petitioner, an ayah earning 
only eight annas a month as wages, a poor 
woman of very feeble intellect, obtained under 
s. 491, Crim. Pro. Code, a rule in the nature of 
a Habeas Corpus calling on the respondent, the 
Superintendent of the Methodist Episcopal 
Girls’ School, Bombay, to show causo why a 
certain minor, named alleged to be 

illegall)' and improperly detained by her, 
should not be delivered to the petitioner, the 
mother of the girl. The girl was aged 15 years. 
She was a boarder from the age of eight in the 
Zenana Mission School. At her tenth year, 
she was removed to the respondent’s school. 
The petitioner never contributed anything 
whatever towards the expenses of such edu- 
cation, after she became a boarder. The girl, 
in the meantime, became a convert to Christian- 
ity and would soon bo in a position, if allowed 
tocomplete her education, to earn a decent 
livelihood. HeW that assuming, but by no 
means admitting, that the rule that a Hindu 
girl under sixteen would be too young to be able 
to decide where she could reside, w.as applicable, 
it was the duty of the Court to refuse the 
present application, not being satisfied that it 
was made bo^ui fide by the petitioner. Held, 
further, that having regard to the principles 
of Courts of Equity to be gathered from a 
consideration of English cases which were 
decided as well before as after the coming into 
operation of the Judicature Act of 1878. and 
the High Court since its establishment in 1862, 
being a Court governed by the doctrines of 
Courts of Equity, the petitioner by her conduct 
during the last eight years had precluded 
herself from demanding that her child should 
now be given up to her, to do which would be 
manifestly so detrimental to the welfare of the 
girl. Held, further, that, acting upon the 
doctrine laid down in the case of Skinner v. 
Orde (L.R. 4, P.C. 60), which, if applicable, 
the High Court was bound to follow, and not 
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/. — Imperial Acts — continued. 

Act Vlll of 1890 (Guardians and Wards) 

— concluded. 

losing sight of the analogy furnished by the 
provisions of the Guardians and Wards Act, 
Vni of 1890, as it was clearly for the present 
and future welfare of the girl that she should 
remain where she was and that she should not 
be delivered over to the petitioner, the appli* 
cation should be refused. The girl was 
discharged from all restraint with liberty to go 
where she liked. 18 B. 307. [i?., U.B.R. fl892 
—1896). 415. 84 P.R. 1894, U.B.R. (1897— 
1901), 435. 25 C. 88 = 2 C.W.N. 379.j 

(2) — See Penal Code, s. 188. 14 C.P.L.R. 
174. 

(3) — S. 25— See CrIM. Pro. CODE (1898), 
s. 100, 2 S.L.R. 2 Cr. = 10 Cr. L.J. 219. 

Act IX of 1890 (Indian Railways). 

[Rep in part, act XIIT of 1898. s. 18. 
Rep. in part and amended, act IX of 
1890. Declared in force — in theS anthal 
PARGANAS, Reg. Ill OF 1872, S. 3. AS 
AMENDED BY ReG. Ill OF 1899, S. 3 ; IN 

Upper Burma (except the Shan States), 
act XIII OF 1898. S. 4.] 

See ACT XVIII OF 1854. 

„ Act XXV OF 1871. 

„ ACT IV OF 1879. 

(1) — S. 7 — City of Bombay Municipal Act 
[Born. Act III of 1888), 5.394 — Railway Com- 
pany storing sleepers on Oieir premises — License 
from the Municipal Commissio^ier for the use 
of premises not necessary. — The G. I. P. Rail- 
way Company used certain plots of land in 
Bombay for the purpose of storing sleepers 
(timber) for the use of their line. In the 
Presidency Magistrate’s Court, the Agent of 
the Company was charged, under s. 394 (i) (d) 
of the City of Bombay Municipal Act, with 
having used the plots for storing timber with- 
out a license from the Municipal Commission- 
dts,. Held, (1) that no license was necessary, 

' as s. 7 (1) of the Indian Railways Act, IX of 
1890, enabled the Railway Company to do all 
acts necessary for making, maintaining, al- 
tering or repairing and using the Railway, 
notwithstanding anything in any other enact- 
ment for the time being in force ; (2) that the 
storing of sleepers was necessary for the main- 
tenance, repairing, etc., of the railway line ; (3) 
that, under sub-s. (2) to s. 7, the exclusive con- 
trol of the Railway administration was vested 
in the Governor-General in Council, and if the 
Company was exercising its statutory powers 
in a manner inconsistent with the health of the 
inhabitants cf Bombay or the safety of pro- 
perty therein, it was open to the Municipal 
Commissioners to make a representation to 
that effect to the Governor-General in Council. 
11 Bom. L.B, 1181=34 B. 282. 

(2) — S» 4T and rules thereunder^Oriminal 
offences if creafed.^Keither b. 47 of the 


/. — Imperial Acts — continued. 

Act IX of 1890 (Indian Railways) — continued^ 

ways Act, nor the rules made by a Railway 
Company under that section, create any crimi- 
nal offence. The section merely gives to the 
Company power to frame rules and to enforce- 
tbem by imposing fines on its own officers. 

11 C.W.N. 583 = 5 Cf. L.J. 463. 

(3) — Ss. 47, 68 and llH-a — Railv)ay ticket 
not zised on the day of issue. — One of the rules 
made by a Railway Company under s. 47 of 
Act IX of 1890 is that tickets are only avail- 
able on the day of issue. Therefore, a ticket 
not so availed of is not a proper ticket within, 
the meaning of s. 68 of the Act. 1 Weir 870. 

(4) — S. 68 - See No. 3, supra, 

(5) — Ss. 68. 112 — Travelling unthoxit ticket — 
Attempt to cheat — Penal Code, ss. 417, 511 — Dis- 
honest or fraudulent intention — Offence — Sepa- 
rate sentexice'—Construction of Statxite — Gener^ 
al and Special Acts — Repeal by implication — 
General Clauses Act (A’ of 1897), s, 26. — The 
essence of an offence under s. 112 of the Indian 
Railway Act is dishonest or fraudulent- 
intention, the intention to defraud the Rail- 
way Administration of its just dues. Merely 
travelling without a ticket is not an offence 
under the section. Travelling with a false and 
entirely irrelevant ticket with fraudulent or- 
dishonest intention is an offence under s 112 (a) 
of the Railways Act. Pacts ivhich form 
the basis of a conviction and sentence under- 
one charge cannot form the basis of a convic- 
tion and also a separate sentence under another- 
charge. There cannot be cumulative sentences- 
though a conviction might take place on an 
alternative charge or even both charges. It is 
ordinarily desirable that when an act oromission 
is made penal by two Acts, one general and the 
other special, the sentence should be passed 
under the Special Act. Qu(ere. — \Vhether in this- 
country a special penal law repeals by impli- 
cation, in every case, a previously existing 
general law relating to an offence of the same 
nature. 11 C.W.N. 100 = 4 Cr. L.J. 439 = 5- 
C.L.J. 47. 

(6) — Ss. 68 and 112 (a ) — Conviction under 
s, 112 (a) whensustainable. justify a con- 
viction under s. 112 (a) of the Railway Act, the 
prosecution must prove entry into a carriage 
in contravention of s. 68, that is, without a 
ticket and fraudulent intent in so doing. The 
mere fact that a man having a ticket travels 
beyond the station named on it does not 
necessarily warrant the inference that he 
entered the carriage with a fraudulent intent. 

1 Weir 870. 

(7) — Ss, 68, 112 and 113 — Intentionally 
travelling beyotui place of ticket. — S. 112 does 
not apply to the case of a person, who, having 
entered a carriage with a proper ticket, travels- 
on the strength of that ticket beyond the place 
authorised by it. The Act contains no provi- 
sion for the judicial punishment of a pexsoik 
who intentionally travels beyond the place for* 
which he has a proper pass or ticket ** andi 
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M» — imperial Acts — continued. 

Act IX of 1890 (Indian Railway8)--con/inue<f. 

the only course open to the Railway officers is 
to proceed, in such oases, under s. 113 of the 
Act, which provides for a specially high “ excess 
charge ’* where the passenger has not, before | 
being detected by a Railway servant, notified 
to the Railway ser>’ant on duty with the train j 
the fact of the charge having been incurred. | 

-9 C.P.L.R. Cr. 1. 

(8^— Ss. 70 and 114 — Saleor transfer of single ■ 
4ickct — Ss. 17 and 114 of the Act apply only | 
to return or season tickets. The sale or transfer ; 
of single tickets is neither prohibited nor ren- 
dered penal by the Act. Where the accused 
bought a large number of tickets from the 
Railway Company during a festival and sold one 
of them at a rate higher than those for which 
he had bought them, held., that the accused 
was not guilty of cheating under s. 417, Penal 
Code, inasmuch as the person who bought the 
ticket admitted that be was aware of the higher 
xatc and was not misled. 1 Weir 872. 

(9) _5, 100— Charged and tried under the 
first part of the section — Procedure as i/i sum- i 
YTtous cases — Convicted, under the latter part^ ■■ 
of a different offence — Procedure iu warrant 
cases — Not followed, effect of. — A Magistrate ; 
proceeded in the first instance as if the case | 
fell under the first part of s. 100 of the | 
Railways Act and adopted the procedure for 
summons cases. Eventually the accused was 
convicted of an offence, under the latter part 
of the section, which contemplates a warrant 
case. Seld, that the action of the Magistrate 
was illegal. 6 M.L.T. 204. 

(10) — S. 101 —Disobedience of Railway rules 
CYid endangering the safety of any person, con- 
sequence 0/ — Station-Master, duty and respw- 
StWfifu o/.— Rule 247 of the Railway rules, 
throws on a Station-Master the responsibility 
for ensuring that all points are correctly set 
and all facing points securely locked for tne 
passage of trains So, where a Station-Master 
omitted to inspect the points and satisfy 

himself that they were correctly set, before be 

ordered the signal to be lowered, and allowed 
the mail to enter the station, and ™ 
consequence came in on a side line and collide 
with the goods train there, /leW, ho disobey 
the rule which he was bound to obey an 
thereby endangered the safety of many pereons, 
and that he therefore committed an offence 
under cl. (5). s. 101 of the Railway Act. 4 
L.B.R. 380=:9 Or.L.J. 362. 

(11)— An Assistant Station-Master, after he 

. gave a line-plear. ticket to the guard of a down 
train waiti og at his station, received infornia- 
tion from the next station to cancel "the udo- 
dlear so given, in order to allow aU up tram 
proceeding from that station. He 
, line^cjeat for the up tifalfi to come, but 
first taking back; the liue>clear he had alre^y 
issued to the guard of the down train, 
before he went out to look . for the guard, t e 
down train had started and afterwards ni^ t e 
up train between the two stations, though t e 


/. — Imperial Acts — continued. 

Act IX of 1890 (Indian Railways) — continued, 

driver was able to stop the train in time and 
avoided a collision. Held, the act of giving a 
line-clear for the up train without first getting 
back the line-clear he had given to the guard 
of the down train, was a flagrant disobedience 
of the Railway rules, and that he committed 
an offence under s. 101 of the Railway Act by 
endangering the safety of many persons by dis- 
obeying a rule which he was bound to obey. 

4 L.B.R. 353 = 9 Gr. L.J. 348. 

(12) — Where, in consequence of the omission 
of a Station-Master to take down the line-clear 
signal, a mixed train was run into the station 
and a collision took place, in which one waggon 
was derailed, but as the train was moving 
slowly no person was injured, held, thab^ the 
omission on the part of the Station-Master con- 
stituted an offence under s. 101, Railways Act. 
11 C.W.N. 173 = 5 Cr. L.J. 16. 

(13) — Engine-driver starting train without 
‘ line-clear ' ticket — No xmniediate danger — 
Whether driver guilty — Meaning of '' danger . ' ' — 
A fireman laccused) in charge of a train 
breaks the rules of his service and does a rash 
and negligent act, in starting the train at all, 
and in driving it down the line, without hav- 
ing been given “ line-clear.” Although, owing 
to the distance of the other goods train, run- 
ning in the opposite direction, and owing to the 
precautions taken by the drivers of both the 
trains, the danger was remote, yet a state of 
danger was created when the accused took his 
train on to, and proceeded todrive it down, the 
line. By so doing he “endangered” the ‘ safety’ 
of the persons on the two trains within the 
meaning of 8. 101. Danger, which means the 
risk of loss or injury, is a relative term. It may 
be immediate or remote, but it is none the less 
danger, because it is remote and there is, there- 
fore, a better chance of avoiding it. Although 
the danger had been averted by the two trains 
being brought to a standstill at a distance of 
some 300 yards from one another, that is prac- 
tically equivalent to an admission that, up to 
the tfme of stopping the trains, there bad been 
danger. 13 P.R. 1906 Cr. = 5 Cr. L.J. 81 = 59 
P.L.R. 1907. 

(14) — A Railway guard failed to give to the 
engine-driver a signal to sound bis whistle 
before starting the engine, which he was bound 
to do under s. 244 of the Railway Rules. The 
engine having been put in motion, caused a 
boy, who was painting a waggon on the line, in- 
jury which resulted in bis death. The Magis- 
trate convicted him, under s. 101, Railways 
Act, of efidangering the safety of persons by a 
rash and negligent act, and sentenced him to 
undergo simple imprisonment for one day and 
to pay a fine of Rs. 20. Held, ordering a new 
trial, that, as the trying Magistrate had found 
that the injury on the deceased boy was 
caused by the negligence of the accused and 
that the boy died thereupon, s. 304-a., I.P.C., 
appeared more applicable, especially as the 
trial nnder it must take place before a higher 
tribunal. R&t. Un. Cr. 0.721 = Cr. Rg. 47 of 94. 
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/. — Imperial Acts — continued. 

Act IX of 1890 (Indian Railways) — continued. 

(15) — Where a driver ran bis train at full 
speed with danger signals against him through 
a closed gate, held , that his act endangered the 
safety of himself and other persons in the train 
which he was driving and that the act, there- 
fore, amounted to an offence under.*?. 101. 
1 Weir 869. 

(IG) — For a Railway driver to pass a danger- 
signal and go when the line is not clear must 
necessarily endanger the lives of all persons 
crossing the line as well as those in the train. 
For a gate-keeper to go to sleep and omit to 
open the gates is productive of a similar danger. 
1 Weir 868. 

(17) — Gateman being absent not opening gate 
at the approach o/ fjYiin.— Where a guieman, 
being absent on duty, did not open a gate, when 
the train was approaching, held that he was 
liable to bo convicted under s. 101, Act IX of 
1390, and tb.at he could not escape conviction 
because of the contributory negligence of en- 
gine driver. 9 P.R. 1892 Cr. 

(18) — Endangering life and property by dis- 
cbedieyicc to rules — Substantial coJiviction . — An 
Assistant Station-Master was charged with an 
offence under s. 101 of the Indian Railways 
Act. The offence consisted in the disobedience 
to the Railway rules, and thereby endangering 
the safety of persons travelling in a train, 
which collided with another train containing 
waggons. The Assistant Station-Master's duty 
under the rules was, to inspect all facing points 
over which the train would run, and he was 
personally responsible that all such points were 
correctly set and locked for the running through 
train. He was also responsible that the signals 
wore not lowered, to admit a train, until all 
facing points over which the train would pass, 
were correctly sot and secured, and the keys of 
all facing points over which the train would 
pass were in his possession. The Assistant 
Station-Master in this case, allowed the signal 
to be given for a train to run through his station 
without satisfying himself, that all the 
prescribed precautions had been taken by an 
official subordinate to him. Hence the colli- 
sion, He was convicted and fined Rs. 30 by a 
Magistrate, who viewed the offence as a mere 
technical one, considering that the collision 
was the result of acts and omissions on the 
part of a subordinate official, the jamadar. 
Held, the Magistrate’s opinion as to the 
offence of the Station-Master being a mere 
technical one, was wrong and that the station- 
master. considering the responsibility thrown 
on him by the rules, and considering also the 
extent of the danger to life and property, 
merited a more substantial punishment than 

fine. Held, also that the essence of 
■the offence consisted, not in the consequences 
^rectly referable to the default of the Station- 
Master, but in the danger or risk which it 
entailed. 4 L.B.R. 139=7 Cp. L.J. 417. 

- SaiUit%on . — No sanction is necessary to 

the i^titution of a complaint of an offence 
punishable under s. 101. 9 P.R, 1892 Cp. 


I. — Imperial Acts — continued. 

Act IX of 1890 (^Indian Railways) 

(19-rt) — S. 101 — Railway — Bash or negligent 
act — Act endangering safety of a person . — 
Under .s. 101 of the Railways Act, the offence 
consists in (1) disobeying rules or doing any 
rash or negligent act and (2) thereby endanger- 
ing the safety of any person. It is not suffi- 
cient to show that the act of the accused or any 
omission on his part was likely to endanger the 
safety of any person. It must be proved affirm- 
atively that it did, in point of fact, so endan- 
geranyperson’s safety. The Assistant Station- 
blaster of Talwandi allowed a goods train to 
proceed to the next station Dogra, without in- 
forming the staff of the latter station of his 
doing so, and without previously obtaining a 
line-clear message from that station. A pas- 
senger train was nearing Dogra from the oppo- 
site direction, and the goods traiu was detained 
at the distant signal of the Dogra station till 
line was clear to receive the goods train. Held, 
that the Assistant Station-Master could not 
be convicted of the offence under s. 101 of the- 
Railways Act. 8 P.L.R. 1910 Cr. 

(20) — Penal Code, s. 304-n, 32 C. 73 = 
8 C.W.N. 645. 

(21) — S. 107.— .See RASH AND NEGLIGENT 
ACT, CAUSING DEATH BY, 22 P.R. 1905 Cr. 

(22) — 6's. 107 and 13-1 — Jurisdiction of Cri- 
minal Ccnirt — Goods sent by Railway from 
Karachi to Lahore — Goods falsely described — 
Loss in freight caused to Railway Administra- 
tion — Cheating — Penal Code, s. 415 — Abetment 
— Penial Code, s. 10?.— See 7 P.R. 1900 Cr. 

(23) S. 110 — Compartment meaning cf — 
Smoking in compat tment. — Per Jeiikins, C.«/., 
and Candy, J. — The term “ compartment ” 
in s. 110, Indian Railways Act, 1890, means 
a division of a Railway carriage, separated 
from the other divisions by partitions right up 
to the roof of the carriage ; each such division 
being completely screened off from its adjoin- 
ing divisions. Per Ranade, J. contra ; — The 
word “ compartment” is used in s. 110, Act IX 
of 1890, in the sense in|whichit is used through- 
out the Act. and does not necessarily mean 
a completely partitioned division. 24]§. 293 = 

1 Bom. L.R. 688. 

(24) — S. 112 — Entry into Railway carriage 

without ticket . — The mere entry into a Railway 
carriage without ticket, without any intent to 
defraud the Company, does not constitute an 
offence under s. 112, Act IX of 1890. 27 P.R. 

1905 Cr. 

(25) — Act IV of 1879, s. 32 — Father travelling 

vAth son aged six years icithout paying latter's 
fare . — Where the accused travelled in company 
with his son, aged six years, from one station to 
another station on a railway line without pay- 
ing the half fare due to his son, held, that, 
even though the accused was not guilty as tho 
principal offender, he was clearly liable as an 
abettor, to be punished under s. 32. 1 Weir 

869, F.B. 



349 


THE ALL INDIA DIGEST. 


350 


/. — Imperiat Acts — continued. 

Act IX of 1890 (Indian Railways) 

(26) — Raiiway fare— Fine.— The reference 
in s. 112 of the Railways Act to the amount of 
the single fare does not mean that the pay- 
ment of such fare may be ordered in addition 
to the fine but that the total 6ne imposed shall 
not exceed Rs. 100 plus the fare referred to. 
17 C.P.L.R. 32. 

(27) — See Nos. 5, 7, supra. 

(28) — S- il2-a— See Nos. 3, 6, supra. 

(29) — S. 113— Excess charge and fare, how 
recoverable — Imprisonment in default. — S. 113, 
sub-section 4 of the Railways Act, which directs 
that on failure to pay on demand excess charge 
and fare when due, the amount shall, on appli- 
cation, be recovered by a Magistrate as if it 
were a fine, does not authorize him to impose 
imprisonment in default. 1 Bom- L.R. 166. 
[R., 5N,L.R. 151]. 

(30) — The provision in s. 113 of the Railway 
Act, which directs that, on failure to pay on 
demand excess charge and fare when due, the 
amount shall, on application, be recovered bj 
aMagistmte as if it were a fine, does not 
authorize the Magistrate to impose imprison- 
ment on default. The excess charge and faro 

referred to in s. 113 is not a fine, though it 
may be recovered as such. 18 B. 440- [ 

M. 385, 1 Bom. L.R. 166, 5 N.L.R. 151 ; H., 
21 C. 985.] 

(31) -S. 113 of the Railway Act directs that 
on failure to pay on demand excess charge an 
fare, when due, the amount shall, on applica- 
tion, be recovered by a Magistrate as if it 

a fine. The excess charge and fare rcferied o 
113 is not a fine, though it iriay be 
such. A Magistrate is not 


in 8. 
recovered 


authorised to impose imprisonment in detau 
of payment of the excess charge and fare. 

U. 389 ==1 Weir 871. 

{S2)—Applicatum to recover ex^^s fare— 
Magistrate not to exei'cise Judicial functions 
Procedure.— A Magistrate is not to ex^cise 
judicial functions when an application i ‘ 

to him by a duly authorized Hallway s 

to roeovcr'the amount of excess fare 

is merely to take the necessary steps to recover 

it.- L.B.R. (1872—1892), 606. 

(38)— S. 113 — Excess fare 
Applicability of s. 64, Penal Code- S. . 

General Clauses Act makes s. 64 of the Pena 
Code applicable to the recovery of excess cha rg 
and fare ordered to be paid under ^ _ 

Indian Railways Act. Rat. Un. Cr. 

Cp. Rg. 43 of 1896. 

{34)— Magistrate's order under the 
Hevision.—A Magistrate’s proceedings un^ 
a. 118, are open to revision under s. 436, onm. 
Pro. Code. 18 P R. 1891 Cr. 

(86)-"SeeNo. 7, supra. 

(86)— S. 113, &uh-s. 1 — Travelling 

Under B. 118, sub-s. 1 of the Act, it 


t. — Imperial Acts — continued. 

Act IX of 1890 (Indian Railways) continued. 

an offence to travel without a ticket It is 
immaterial to consider how many tickets were 
issued on that particular date. 1 Weir 871. 

(37}— Ss. 113, 118 , 18^— Amount recoverable 
under s. 113 — 'should be recovered as if it were 
a fine ' — ImprisonvKmt in default of payment 
Legality— Travelling on the footboard without 
ticket— Applicability of ss. 116, 122.— B %vas 
found travelling without a ticket on the foot- 
board of the brake-van of a goods train. Under 
s. 113, Railways Act, be was ordered to pay 
Rs. 1-10-0 and to suffer, in default of payment, 
seven days’ simple imprisonment. Held (^1) 
that the words ‘ shall be recovered as if it wore 
a fine ’ in s. 113 of the Act only authorize re- 
covery by attachment and sale of moveable 
property, and not the infliction of imprisonment 
in default of payment. 

Obiter . — If B persisted in riding on the foot- 
board after prohibition, be is liable to prose- 
cution under the second clause of s. 118 of the 
Railways Act, whilst, if there was no such prohi- 
bition before he was finally discovered and 
removed, but he entered on the railway unlaw- 
fully, he is liable to prosecution under s. 122. 

5 N'.L R. 151. 

^ 33 ) — ^s's. 113, 132 — Travelling uithout ticket 
— Imirrisonment in default of payment of fine. 

Travelling in a train by a passenger without 

having a proper ticket with him is not an 
offence under the Railways Act of 1890. A 
Magistrate is not, therefore, competent to sen- 
tence the accused to impri-sonment in default 
of payment of the excess charge and penalty 
ordered to be paid. 20 A. 35. [R., 5 C.L J. 

47 = 11 C.W.N. 100.] 

( 39 ) _- 5 s. 223 , 232 and 133.— A person failing 

or refusing to pay an excess charge under s. 113 
does not become guilty of an offence, and cannot 
be punished by a Magistrate, whose duty it is to 
recover the sum payable by a passenger as if it 
were a fine. S. 133 does not apply to proceed- 
incs under s. 113; neither does s. 31 of the 
Co^urt Fees Act. U.B.R. (1892— 1896), Yol. I, 
300. (L.B.R., 1872—1892, G06. R.) 

(40) — S. 114 — See No. 8, supra. 

(41) — S. 118 [Raihoays Act, V of 1679, s. 33} 
Applicability of the sect ion to non-passengers. 

—Where the accused, a seller of fruit at the 
platform. o!f a railway station, stood on the foot- 
board of the carriage selling fruit to the pas- 
sengers and continued so to stand after the bell 
for the departure of the train had been rung, 
held, that the accused, not being a passenger, 
was not punishable under s. 33 of Act IV of 
1879. 1 Weir 878. 

(42) — S. 118— iSce No. 37, supra. 

(43) — 8. 118 (2)— See CHEATING. 25 P.R. 
1903 Cr. 

(44) — S. 120— See PENAL CODE, s. 95, 1 N. 
I L.R. 139. 
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1.— Imperial Ac^s— continued. 

Act IX of 1890 (Indian Railways)~con/iMjied. 

(45) S. 121--Rightof way claimed by accus- 
ed^ charged tciih obstmicting a Railway servant. 

A Railway Company cannot, any more than a 
private individual, by their orders, make it Ihe 
duty of their agent to interfere with an existing 
right of way . Where the accused was convicted 
^ 121, Railway Act, with having obstruct* 
€d the Resident Engineer in putting down a line 
fora fence, which the accused alleged would 
have interfered with his right of way. hcUl 
tnat the conviction of the accused without 
deciding whether or not the alleged right of 
way existed was not proper. Rat. Un. Cr. C. 
67S = Cr. Rg. 41 of 93. 

{j(>)~S.122~-Easements Act, $. 24~Entryon 
ratlicay premises by dominarit owner to effect 

necessary repairs.— The Company, whose ser- 

vants the accused were, had a mill on one side 

i'ne and a ginning factory on 
the other, and to bring water from the one to 
toe other, there was a pipe laid beneath the 
^ilway line and brick reservoirs at each side 
to preserve the proper level of the water. The 

o convicted the accused under 

8. 122 , Railway Act. because they entered on the 
railway premises to do some repairs to the pipe 
and reservoirs, without having first obtained 
the pcrmis^sion of the Railway Company to their 
entry. There was evidence to show that the 
repairs were necessary. Held that as the pipe 
reservoirs belonged to the Company, and 
^re kept in repair by them, they, as the domi- 
nant owners, would have a right to enter on 
the premises of the Railway Company, the ser- 
vient owners, to effect any repairs that might 

w ”®cessary. The conviction was, therefore, 

n^9o' ^ 3^8="8Bom.L. 

R. 22 = 2 Cr.L J. 216.] 

This section IS not one of those mentioned in 

confers the power of arresting 
wthout warrant for certain offences under the 

procedure applicable to non- 

followed. U.B.R. 

VoTl. 28 an/328. B®)*' 

(48) — See No. 37, 

(49) S. 125, els. 1 and 2 — Permitting cattle 
-Jo stray upon Railway— Respective liability of 
Iheaum^ and of person in charge of the cattle 
^D%7€c^n of Magistrate.-^heze, owing to 
the negligence of the person in charge of any 
^ttle, the cattle is allowed to stray upon a 
Railw^, there is nothing in cl. 1 of s. 125 
*0 restrict the discretion of the Court in 
ascertaining whether the owner or the person 
ap charge IP guilty, and awarding punishment 
^cordmgly. But, under the second clause of 
the s^tiOD , which makes punishable wilful acts 

knowingly permitting cattle to be 
line, the Railway authorities are 
given the option to prosecute the owner inst^d 
M the person in charge. This provision is of a 
very penal character, and removes the discre- 
tion as to the person to be held liable topunish- 


/. Imperial Acts — continued. 

j Act IX of 1890 (Indian Railways) — concluded. 

j ment from the Court to the Railway authorities. 

I 18 M. 228 = 1 Weir 874. 

(50) — S. 126 — Offence under ihe section, what 
constitutes,— Vfheve the accused unlocked and 
turned the turn-table at a railway station, 
held, that the accused was guilty of an offence 
under s. 126, although, in the circumstances of 
the case, there was little likelihood of injury 
being caused by him. no engines being on either 
side of the line jiist then. 1 Weir 875. 

(51) — Placing stones on rails — Defence . — A 
person charged with having placed a stone on 
the rails under s. 126 of the Railways Act 

I cannot be allowed to plead that no train was 
due at the time. Rat Un. Cr. C. 829 = Gr. Rtf. 

; 72 of 1895. (19 B. 716, F.) 

(52) — Abetment of the offence . — Wherea person 
confessed that he knew of the plot to remove 

I the rails and that he kept watch while the act 
I was being done, held that he was guilty of 
I abetment of the offence mentioned in s. 126, 

, Railways Act. 1 Bom. L.R. 682. 

(53) — Ss. 126 and 130 — Throwiyig stones at a 
railway train . — An offence under s. 126 cannot 
be tried by a Magistrate of the first class. All 

, such cases should be sent to the District Magis- 
; trate for trial. Provision for the whipping of 
I minors under the Act pointed out. U.B.R. 
(1892-1896). Yol.I. 302. 

(54) — S. 127— See ACT VI OF 1864, s. 5, 11 
C.P.L.R. 8 Cr. 

(55) — Ss. 127 and 130 — Offences under— 
Jurisdiction to try . — An offence under s. 127 of 
the Railways Act is punishable with transporta- 
tion for life, or with imprisonment for a term 
which may extend to ten years, and is triable 
only by a Court of Session, or by a Magistrate 

. invested with special powers under s. 30 of Cr. 
P.C. 14C.P.L.R. 176. 

(66) — S. 128 — See Crim. Pro. CODE (1898), 
S8. 235, 239, 687. 29 C. 385 = 6 C.W.N. 468 

j (67)-'-*S. 130— See Nos. 53, 65, supra. 

(58) — S. 132 — See Nos. 38, 39, supra. 

(59) — S. 133 — Offences under section by whom 
fHa6ie»— Under s. 133 of the Railways Act, 
offences under that Act cannot bo tried by 
Magistrates of the third class. U.B.R. (1897— 
1901). Yol.I, 374. 

(60) — S. 133— 'Sec No. 39, supra. 

(61) — S. 134— See No. 22, supra. 

See PENAL Code, s. 186. 1 C.W.N. 74, 

Act XI of 1890 (PreveBtioii ofCraelty to 
AnlmaU). 

[Dbclared in force— in the Bantbal 
Parganas, Rbo. m OF 1872, S. 8; AS 
AMENDED BY REG. HI OF 1699. S. 8; EN 

Upper Burma (except the 3R.iN States), 
act XIU OP 1898, S. 4] 

(1) — Ss. 2 and 3 — Scope of the Act — Crabs.— 
The provisions of the act apply to cruelty oxer- 
ci^d towards any animal whiob is eitb^ 
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i. — imperial i4cfs— continued. 

JLct XI of 1890 (Prevention of Cruelty to 
Animals) —cowluded. 

■domestic or which being ncitimehAS been 
-oaptured and is in captivity. A crab being an 
animal, it may bo presumed, in the absence of 
proof to thecontnvry, that to pull the legs of a 
living crab and to crush its shell are acts, i 
which must necessarily cause pain to it. So 
long as an animal is ferae natune, and it is 
not brought under subjection and control of 
man, it is not protected by the Act. But when 
it is captured or domesticated, the law protects 
it from cruelty, if such cruelty is practised at 
a place, or in the manner, laid down in the 
Act. 1 C.W.N. M2. 

(2) — Ss. 2 and 3 — Scope of the Act — C»'.36s. 

The provisions of Act XI of 1890 applied to 
cruelty exercised towards any animal which is 
either “domestic” or which being ferae natunc 
has been “captured” and is in captivity. The 
word ‘animal’ ordinarily means an organised 
•or living being having sensation and power of 
voluntary motion, an inferior or irrational 
being as distinguished from man, and crabs 
are “ animals ” within the definition of s. 2 of 
the Act. Where a person exposed live cpvbs for 
sale with all their logs pulled off, and broke the 
backs of some living crabs with the shell of a 
4eadcrab, held, that he was guilty under s. 3 
of the Act. 24 C. 881. 


I. —Imperial Acts — continued. 

Act III of 1891 (Evidence Act, 1872, Amend- 
ment). 

[Rep. in p.art, act V of 1898 ; Act V of 
1899, s. 5. DECL.ARED IN FORCE IN THE 
SANTHAIi PARGANAS, REG, III OF 1872, S. 3, 
AS AMENDED BY REG. Ill OF 1399, S. 3.J 

See Evidence act, ss. 6, 14 and 54, 27 C. 
139 = 4 C.W.N. 97. 

Act IV of 1891 (Crim. Pro. Code, 1882, Amend- 
ment Act). 

[REP., ACT V OF 1898], 

— Cri)n. Pro. Code (18S2), ss. 260 and 560— 
Order of compensation — Person not really the 
complavuint. — A Civil Court peon was sent 
by a Munsiff to attach the property of a judg- 
ment-debtor. The peon reported to the Munsiff 
that he had been obstructed. The Munsiff sent 
the case to a Deputy Magistrate for investiga- 
tion and trial. The Magistrate dismissed the 
case and directed the peon to pay compensation 
to the accused. Held, that the award of 
compensation was illegal, as the peon was not 
' the real complainant, nor could the proceedings 
■ properly bo said to have been instituted before 
i the Magistrate upon his information. 20 C. 
481. [A\, A.W.N. 1903. 216 = 26 A. 183 ] 

‘ Act IX of 1891 (Merchandise Marks and Sea 
Customs Acts Amendment). 


(8)'“S. 3— See Nos. 1, 2, SMi>ra. 

(4) —5.3, cl. ( a), (c)— Starving a calf to 
-’Ill-treatment, if includes storyafmn.— The 
mere starving a calf to death is not an offence 
within the meaning of s. 3, cl. (c) of the Act, 
which applies only where a person offers, ex- 
poses or has in his possession, for sale, any live 
animal. Starvation, however is, in view of the 
collocation of words in the said section, one kind 
•of Rl'treatment, and the words “ otherwise ill- 
Ireats any animal ” in s. 3. cl. (a) include star- 
vation of an animal. 2C.L.J. 624 — 3 Cr.LJ. 
116. 

3 (b)— Town Police Act, XLVIII of 
1860, 8. 21 — Cruelty to animals by servants oj 
RailwayCompany — Liability of Company. 

XI of 1890 is aimed at the individual who act- 
ually TNraotises the cruelty and was not inten - 
•ed by the Legislature to make a master pena > 
liable for the act of his servant done in the 
Course of the servant’s employment, and cet- 
tainly not when the act is done contrary to e 
•Orders of the master. When a Railway Co - 
pany‘8 servant inflicts cruelty to animaism 
Apite of the Company’s instructions to tne 
•contrary, the Company cannot be . 

the acta of their Servant under s. 3 (0) oi act, 
XI of 1890. 28 B. 609 = 4 Bom. L.R. 290* 

(6)— S. 6— 5ee GRIM. PRO. ^ODE (1898), 
as. 190. 191, 260 and 537, 31 P.L.R. 1905 2 
Gt.L.J. 187. 

word permit’* in s. 6 (1) of Act XI of 18^. 
implies Knowledge of that which is perm 

30 A. 186. 


See ACT IV OF 1889. 

„ Trade Mark, 3i C. 4ii. 

Act XI of 1891 (Indian Factories). 

See ACT XV OF 1881. 

Act XYIII of 1891 (Bankers’ Books Evidence). 

(Amended, act I of 1893. act XII of 1900, 
Declared in force — in the Santiial 
PARGANAS, Reg. Ill OF 1872, S.3, AS AMEND- 
ed by Reg. Ill of 1899, s. 3; in Upper 
BURMA (EXCEPT SHAN STATES), ACT XIII 
OF 1898, S. 4.J 

( 1 ) — Ss. 2 and 4 — Companies not coming 
wider the Act — Admissibility of certified copies 
of entries.— Certified copies of entries in the 
books of a Bank are not admissible in evidence, 
if the Bank does not come within the definition 
of a “ company ” as defined in sub-s. 2 of the 
Act. 4 C.W.N. 433. F.B. 

(2) — S. 4 — See No. 1, supra. 

Act 1 of 1894 (Land Acquisition). 

[APPLIED TO THE CALCUTTA MUNICIPA- 
LITY, WITH modifications, BEN. ACT III 
OF 1899, S. 657. DECLARED IN FORCE— IN 
THE SANTHAL PARGANAS, REG. Ill OF 
1872, S. 3, AS AMENDED BY REG. Ill OF 1899, 
B. 3 ; IN UPPER BURMA (EXCEPT THE SHAN 
STATES). ACT Xll OF 1898, 6. 4.] 

5e« Grim. PRO. CODE (1898), S. 476, 27 C. 
820. 

PENAL Code, s. 193, 27 C. 820. 


28 
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/. — Imperial Acts — continued. 


/. — Imperial Acts — continued. 


Act I of 1894 (Land Acquisition) — concluded. 

(1) Ss. 9 and 10 — Penal Code, s. 177 — False 
informationto Collector in proceedings under Act 
I of 1S94. — A Deputy Collector made a com- 
plaint against the lessor and the lessee, claim- 
ing to hold a portion of the land taken up, 
under the Land Acquisition Act, that thay had 
given false information within the terms of 
s. 177, Penal Code and s. 10 of the Land Acqui- 
sition .\ct in certain written statements that 
they had made to the Collector in response to a 
call from him under s. 9. But, neither in the 
complaint made by the Deputy Collector nor in 
his examination by the Magistrate was there 
any reference to any particular statement made 
by either of the accused as being a false state- 
ment. The complaint was that the written 
statements put in were false and they contain- 
ed more than one statement. Further, the 
Deputy Collector did not put in the written 
statements upon which he desired to proceed, 
either with his written complaint or at the 
time of his examination by the Magistrate. 
Held, that the Magistrate hud acted without 
proper discretion in issuing process for the 
attendance of the accused. He was bound to 
require from the complainant the particular 
statement or statements on which the accu- 
sation was made. 27 C. 985 = 5 C.W.N. 131. 

(2) — S. 10 — See No. 1, supra. 

(3) — S. 53 — Collector acting under the Act, 
whether a “Court” — Power of Collector to 
administer oath. — S. 63 of the Act declares that 
the provisions of the Code of Civil Procedure 
applies to the proceedings before the Court 
under that Act. But the context clearly shows 
that by the expression “ the Court " a Collector 
is not included. The whole of Part \TH of the 
Act in which s. 53 appears distinguishes be- 
tween orders by or before a Collector and those 
by or before a Judge or Court. There is no 
authority given to the Collector to administer 
an oath or to require a verification. The nature 
of his duties also shows this, as he can pass no 
final order save with the consent of parties. 27 
C. 820. 

Act IX of 1894 (Prisons Act). 

[Rep. in part. Act XIII op 1898, s. 18. 
Declared in force — in the Santhal 

PARGANAS, REO. Ill OF 1872, S. 3, AS AMEND- 
ED Reg. Ill OF 1899, S. 3 ; IN UPPER BURMA 

(except the Shan States), actXHIof 

1898, S. 4.] 

See Act XXVI of 1870. 

(2) -- — Ss. 45 and 52. — Separate sentences 
should not be passed under ss. 45 and 52 at the 
same trial. U.B.R. (1892—1896), Yol. I, 298. 

(3) — S. 52— Trial— Procedure.— Vihete a 
Ma^trate deals with an offence under s. 52 q£ 
the Prisons Act, he must frame a charge and 

examination of the accused under 
s .364 of the Grim. Pro. Code and proceed other- 
wise m a regular manner. A.W.N. 1900. 183. 


Act IX of 1894 (Prisons Act) — concluded. 

(4) — Presidency Magistrate, whether a “ Dis- 
trict Magistrate " or " Magistrate of the First 
Class " under — Jui isdiction to try offences under 
the Act.— Held, that ordinarily a Presidency 
^lagistrate would not be included in the terms- 
“ District Magistrate ” or “ Magistrate of the 
First Cl.ass,” and that therefore a Presidency 
Jlagistrate has no jurisdiction to try offences 
under s. 52, Act IX of 1894. 32 M. 303. 

(5) — See No. 2, sujyra. 

(6) — S. 54. — The Magistrate convicted a pri- 
son warder under s. 54 read with Rule 217 of 
the Jail Manual. But the accused was nob a 
constable of the jail police guard .and jail police 
guards became obsolete in 1834. As the ac- 
cused was convicted under a rule not applied 
to him, the conviction was quashed. U-B.R. 
(1892-1896), Yol. I, 299. 

(7) — S. 60 (t)—See LOCAL GOVERNMENT, 
Rat. Un. Cr, C. 827. 

Act III of 1895 (Indian Criminal Law Amend- 
ment). 


[S. 5 REP., ACT IVOF 1909 ; S. 6REP., ACT 
V OF 1900 ; S. 7 REP.. ACT VI OF 1898- DE- 
CLARED IX FORCE — IN THE SANTHAL PAR- 
GANAS, Reg. Ill OF 1872, S. 3, as amended 
BY Reg. Ill OF 1899, S. 3.] 

(1) — S. 4 — Uyiipping in addition to imprison- 
ment in case of dacoiiy.— Under s. 4 of the 
Whipping Act, 1895, a sentence of whipping 
in addition to imprisonment is not legal in the 
case of a conviction for dacoity which was- 
committed prior to the previous conviction for 
a similar offence. 25 B. 712=3 Bom. L.R. 419«- 
F.B. 

(2) — Sentence of whipping when to be execut- 
ed. — It is not competent to a Judge to post- 
pone a sentence of whipping till after the expiry 
of the sentence of imprisoumeut imposed upon- 
the accused. 4 Bom. L.R. 929. 

See ACT VI OP 1864, 4 Bom. L.R. 436. 

,, Crim. Pro. Code, s. 391 (3), 4 Bom. 
L.R. 436. 

Act YlII of 1895 (Police Act. 1861, Amend- 
ment). 


[Rep. in part, (in Rangoon), Bur. act 

IV OF 1899, S. 2 (WHEN NOTIFIED). POR- 
TIONS extended TO Calcutta and Su- 
burbs, WITH MODIFICATIONS. BEN. ACT I 
OP 1898. Declared in force— in the. 
Santhal paroanas, Reg. ill of 1879, 
S.3, as amended by Reg. Ill of 1899, s. 30 

— S. 34— Stfe Act V of 1861, s. 34, 27 0. 655^ 


Act Y1 of 1896 (Penal Code Amendment). 
[Declared in force in the santhal. 

PARGANAS REG. m OF 1872, 8. S, AS. 

AMENDED BY REG. HI OF 1899, S, 8.] 

See PENAL Code, ss. 28, 230, 235, 47P.L.B- 
1903. 
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/. — imperial Acts — continuod. 

Act XI of 1896 (Le^al Practitioners). 


/. — Imperial Acts — continued. 

Act XII of 1896 (Excise) — coixtinncd. 


See ACT XVIII OF 1879. 

(1) — S. I— See ACT XVIII OF 1S79. s. 1. 3 

P.R. 1900 Cr. 

(2) — See Revision, P.L.R. 1900, p. 17, Cr. 

See ACT XVm OF 1379, ss. 13 and 14,31 
P.W.R. 1909«r. 

See TOUT, 27 P.W.R. 1909 Cr. 

Act XII of 1896 (Excise). 


[Rep. in part, act XIII of 1898. S. 18. . 

DECIi.\RED IN FORCE IN UPPER BURMA , 

(EXCEPT THE Shan States), act Xill of l 

1898, S. 4.] i 

(1) — Possession of intoxicating drug, when 
punisiiable under — Possession of hemp u hether 
punishable undei — .Majum, whether on intoxi- 
eating drug — Evidence Act,s. 25 — Incriniinating 
statement vtdde by the accused to Police opicer. 
whether admissible in evidence. — Possession of 
an intoxicating drug to be punishable must be 
possession with knowledge and assent. The 
Excise Act does not render the possession cf 
hemp punishable, but only the possession of 
ganja, bhaim or charas or any preparation or 
admixture of the siime. Ganja, bhang^ and 
charas are the narcotic productsof hemp. L nless 
ganja, bhang, and charas represent all the 
parts or products of the hemp plant from which 
inajtuncan be prepared, it is obvious that majum 
might not be an intoxicating drug w'ithin the 
meaning of the Excise Act. S. 25, Evidence Ac , 
absolutely bars proof of an incriminating state- 
ment made by an accused person to a Police 
officer. U.B.R. (1909), 3rd Quarter, Excise, 1. 

{2) -Penal Code, s. 201— Offence," if 
includes breach of provisions of Excjtpe Act. 
The term " offence” in s. 201. Penal Code, does 
not include a broach of the provisions of e 
Excise Act, as such breach is not punisuab _ 
with imprisonment for a term of six months o 
upwards. 1 L-B.R. 308. 


(3)— See GRIM. PRO. CODE (1898), ss. 202, 

204,242. 244 and 439, 1 P.R. ono^ 

P.R. 1908 Cr. = 86 P.L.R. 1908 = 7 Cr. L. J. 202 . 


(4)— Ss. 2 {2), 37, 41 and 57— Excise officers - 
AiTest — Pepori — Ji&isdiction to try accx^ed. 

An Inspector of Police is authorised by PiMija 
Government Notification No. 735^, dated e 
26th March. 1885. which isin force under s. 2 (2) 
of Act Xn of 1896 to arrest persons for pos- 
session of prohibited articles under s. 3/ o 
Act. Under s. 41 such Inspector is required to 
report the arrest to his official superior an 
take the accused with all convenient despatch 
to the Magistrate for trial. 

It is a sufficient compliance 
officer sends the accused to the Magistrate 
a delay in sending the accused does not a ec 
the jurisdiction of the Magistrate 
case. Beld that under s. 67 of Act Xii 
1896 a Magistrate is competent to 
upon a police report made by a n \ 

tor of pSice. 46 P.L.R, 1901. (9 P.R. 1897, D.) 


(5) — S. 3— Presumption as to S2)irits. — Ordi- 
narily the presumption with respect to spirits, 
which were not imported and for the sale of 
w’hich the license did not provide, found in the 
possession of a person other than a licensed 
vendor of distillery spirits w'As that such spirits 
were country spirits. U.B.R. (1892—1896), 
Yol. I, 87. 

(6) — Spirit— Joint possession of father and 
— Mixture of spirit and lahan. — See 

10 P.R. 1901 Cr. 

(G-a)— S. 3 {k) — See No. 26, vifra. 

(1)--Ss.3 (J) (n), 30, 51— Illegal possession 
of larger quantity of liquor — Possession for pri- 
vate use— Burden of proof, on the accused — 
Evidence Act, ss. 105 and i06.— Where a person 
is charged with having in his possession any 
quantity of fermented liquor larger than that 
specified in s. 3 (1) (n) of the Excise Act. and 
pleads that ho purchased it for his private 
use and not for sale, the burden of proving 
such special exception lies on him under s. 105 
or s. 106, Evidence Act. 5 L.B.R. 52. F.B.=2 
Ind. Cas. 543. 

(8) — Ss. 3, 30 and 38 — Possession of liquor.— 

S- 3, cl. (fc) of the above Act says that a person 
can legally possess 2 imperial gallons or 12 
reputed quart-bottles of foreign liquor or fer- 
mented liquor, and Finance and Commerce 
Notification No. 4-2. dated 26-6-1890 says that 
beer manufactured atMandalay Brewery shall be 
deemed to be foreign fermented liquor. Hence 
possession of the same within the said limits 
was no offence. U.B.R. (1892 — 1896), Yol. 1, 
92. 

(9) — Ss.Sand 30— Manufacture and possession 
of liquor. — Manufacture and posses.sion of fer- 
mented liquor form different ofiences under s. 30 
of Excise Act, 1896. Hence s. 71 of I.P C. is 
not necessarily applicable to these. It is possi- 
ble for a person to contravene s. 5 without con- 
travening si 21, and to contravene s. 21 without 
contravening s. 5 of the above Act, and there 
seems to be no reason why he should not con- 
travene both at the same time. S. 65, I.P.C., 
applies where an offence is punishable, not 
with imprisonment or fine, but with imprison- 
ment as well as fine, which an offence under 
s. 33 of the Excise Act is. U.B.R. (1892 — 1896), 
Yol. I. 93. 

(10) — S. 21 — Sale — Not for profit. — P, 
who held no license under the Excise Act, 
obtained some methylated spirits from a shop 
for the Secretary of a Club, sent it from there to 
the club, but made no profit on the transaction ; . 
held, that the transaction did not amount to a 
sale within the meaning of s. 21 of the Act, 

6 A.L.J. 238=:=31 A. 293 = 9 Cr. L.J. 503 = ^ 
Ind. Cae. 192. 

(10-a) — See No, 26, infra. 

(10-6) — S. 22 — See No. 26, infra. 

(11) — S. 30 — Possession of foreign spirits . — 
Foreign spirite found in the accused’s possession 
and purchased by him for his private use and 
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J.-~Imperial Acts — continued. 

Act XII of 1896 (Excise) — contiiitu^d. 

not for sale, is no cause of offence under s. 30 
of the Act. U.B.R. (1892— 1896^ Yol. I, 97. 

(12) — S. 30 — Nos. 7, 8, 9, stipra. 

(13) — SS‘ 30 and 46, cl. (c) — Introdnciion of 
foreign spirits into places to which the Act is 

applicable. S. 46, cl. (c) of the Excise Act 

makes the bringing of any quantity of foreign 
spirits into any territory to which the Act 
extends, illegal and punishable under the Act, 
irrespective of the quantity orof the purpose 
for which it may have been brought, ii P.R, 
1907 Cr. 

(14) — Ss. 30 and 51 — What constitutes posses- 
sion. — The collection of toddy in pots on a tree 
is held to constitute possession, although the 
owner may have the pots hanging on the tree, 
till it suits him lo remove them. If the con- 
tents of thepot exceed four reputed quart bot- 
tles, he will be liable to punishment under 
s. 30 of the Excise Act. U.B.R. (1892 — 1896), 
Yol. I. 98. 

(15) — 5s. 36. 37, 38, 41, o7— Excise Act 

{XXII of 1881), ss. 27, 28. 29, 30, 34, 47— 
Excise officer. — An officer, who, before the 
coming into force of Act No. XII of 1896, isone 
of the class of officers on whom had been con- 
ferred powers to act as Excise officer under 
ss. 27. 23. 29 of Act XXII of 1881. and who had 
therefore power in certain events to take a case 
before a Magistrate under s. 32, is an Excise 
officer within the meaning of s. 47 of Act XXII 
of 1881. 20 A. 70. [F., A.W.N. 1908, 167 = 

5A.L.J. 444=30 A. 377 = 8 Cr. L.J. 5 ; E., 
103 P.L.R. 1903.] 

(IS-a)— 5s. 36, 37. 38, 44, 67, 49 and 52— 
Police Offeer invested tvith powers under s. 44, 
whether Excise offeer — His authority to make 
a complaint of an offence under s. 62 or 49 . — 
A Police Officer invested with powers under 
s. 44 can only be treated as an Excise officer 
for the purpose of ss. 36 to 38, but ho is not an 
Excise officer within the meaning of s. 57, so 
as to be competent to make a complaint or 
report of an offence punishable under ss. 49 or 
52 of the Act. 13 P.R, 1910 Cr. 

(16) — Ss. 36, 38, 45 and 57 — Absence of 
.complaint— Police report.— Held, that a Magis- 
trate is competent to take cognizance of an 
offence under s. 45, Act XII of 1896, on the 
chalan of a Deputy Inspector of Police under 
8. 190 (6), Crim. Pro. Code. Under the 
Punjab Government Notification 735, dated 
26th March, 1885| which, under s. 2 (2) of 
the Act, is still in force, Deputy Inspectors of 
Police are Excise officers with powers under 
;fl8. 36 and 35 of the Excise Act XII of 
1896. 76 P.L.R. 1901, (9 P.R. 1897 Cr., D.; 
22 P.R. 1900 Or,, 15 P.R. 1887 Or., 4 P.R, 
1893 Cr., F.). See, also, 8 P.R. 1901 Or. 

■* (17J— S. 37— Nos. 4, 16, «4pro.' 

. (18)— 5s. 87 and 41—Charas, possession of, 
•w contravention of rules— Jurisdiction of 
-^ag*straie—Report^omplaint.—*Sho accused 


I /. — Imperial Acts — continued. 

Act XII of 1896 (Excise) — continued. 

I was convicted for being in possession in contra- 
i vention of rules of ‘ Charas’ under s. 49 of Act 
XH of 1896. He was arrested by a Sergeant of 
Police, who reported the case at the Police 
Station. The case was investigated by a Sergeant 
of Police attached to the Police Station, who 
challanned theaccused on the third day after his 
arrest to the District Magistrate, through the 
District Superintendent of Police, The District 
; Magistrate made the case over for trial to one 
1 of the Magistrates subordinate to him. The 
order sending the case for trial only bore the 
initials of the District Magistrate without any 
designation of his office. It was contended for 
the accused that the Magistrate was not com- 
petent to try the case, as there was no complaint 
or report of the Collector or an Excise officer 
to give the Magistrate jurisdiction. Held, that 
I the contention was not valid. As the District 
I Magistrate was the same individual as the Collec- 
I tor, and as the case would be reported to him in 
the same way by the Police whether as District 
Magistrate or Collector, it would be reasonable 
to hold that the order was passed by him in his 
capacity of Collector, as well as in bis capacity 
of District Magistrate, and that the Magistrate 
had jurisdiction to try the accused. Held, 
further, that the Magistrate bad jurisdiction 
under s. 4 1 of Act XII of 1896. 103 P.L.R. 1903. 
(8 P.R. 1901 Cr. = 76 P.L.R. 1901, 20 A. 70, 
22 P.R. 1900 Cr. = 46 P.L.R. 1901, R.) 

(19) — Ss. 37, 44 and 57 — Court taking 
cognizance of an Excise offence on Police Chalan, 

I Grim. Pro. Code {1898), s. 190 (6)— A Magis- 
trate is competent to try a person accused under 
s. 57 of Act XII of 1896, on the report or Chalan 
of a Deputy Inspector of Police, authorised to 
make the report under the Notification under 
s. 44 of the Act on an arrest made by a Police 
Inspector who has, under Punjab Notification 
No. 785^, dated 26th March, 1885 (which notifi- 
cation under s. 2 (2) is still in force) to arrest 
the accused. The police chalan is a police 
report of the fact constituting an offence. 23 
P.R. 1900 Cp. (9 P.R. 1897 Cr., D.) [F., 8 

P.R. 1901 Cr.,9F.R. 1903 Cr.] 

(20) — S. 88 — See Act I OF 1878, ss. 14, 15 and 
16, 4L.B.R. 121 = 14 Bur.L.R. 202 = 7 Cr.L.J. 
87. 

(21) — S. 33 — See Nos. 8, 15, 16, supra, 

(32) — 5. 39 — Sale of liquor by licensed ifeti^ 
dor's relative or servant* — Where an accused 
person, the aunt of the retail licensed vendor, 
sold liquor during his temporary absence to a 
-customer; though she,bad no -license in her 
name, held that she acted in every waiy as bid 
servant, the license not prohibiting the employ- 
ment of servants by a licensed vendor. 8. C. 199, 
Oudh. 

(23)-^5. 41 — Accxssed being taken before 
MOi^lrate . — Under s. 41 of the Act it is 
not essential for an Excise officer that heshonld 
himself take the person arreeted before the 
Magistrate ; it is enough if an accused was 
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/. — Imperial Acts — continued. 


Act XII of 1886 (ExoUe) — coiUinuid. 

with all convenient despatch taken before a 
Ma^trate, by the ordinary procedure b)Mvhich 

the accused are brought before the ^^lagistraoy. 

8P,R.1903 Gp. 

(24) — S, 41 — See Nos. 4. 15, 18, supra. 


(25)— Ss. 41, 21, 22 and 3 (A:)— Possession of 
hquor or spirit within the quantity allowed by 
s. 3. cl. (fc) not punishable. — To be punishable 
under s. 41, it must be proved or admitted that 
the person accused has contravened either s. 21 
or s. 22. The possession of a quantity of liquor 
or spirit, illicitly manufactured or obtained 
within the quantity alloNvedbys. 3, cl. (Ar) does 
not contravene s. 21 and is not punishable under 
s. 41. L B.R. (1893— 19(K)), 121. 


(26) — S. 44— See No. 19, sujn-a. 

(27) — Ss. 44 (I). (:a). 46 and 57-~Beport by 
police officer inveslsd xexth poioevs under s. 44 (i). 
-r-Police officer invested with powers under 
s. 44 (1) of Act XII of 1396 cannot be regarded 
as Excise officers, except for purposes strictly 
connected with the exercise of those powers. 
A licensed vendor of liquor cannot be prosecut- 
ed for the breach of his license on the 

of a Deputy' Inspector of Police. 9 P.R. 1897 
Cp. [D.. 22 P.R. 1900 Cr.. 8 P.B. 1901 Cr.] 

(28) — Ss. 44 { 2 ), 48 and 57 -Definition— Ex^ 
oise officer — Jurisdiction. — Held, that a bead 
constable is an Excise officer within the 

log of s. 57 of the Excise Act, 1896. A.W.N. 
1908, 157=5 A.L.J. 444 = 30 A. 377 = 8 Cr. L. 
J. 5. 


(29)— S. 45-Extracting tari, if an offence, 
—Extracting the sap of a tari tree is not manu- 
laoturing fermented liquor and is not an offence 
punishable under s. 45 of the Act. L.B.K. 
(1893—1900), 386. 


(30)— S. 45— Illegal search— Conviction of 
offence — Reward. — An accused may be convict- 
ed of an offence under s. 45 of the Excise Act, 
1896, thoughhis house was entered and searched 
without legal authority. Persons, who make a 
search illegally, render themselves liable to be 
sued for damages, but their illegal action does 
notaffect the question whether the person whose 
house is illegally searched has committed an 
offence against the Excise Law. It may, how- 
ever, properly be made a ground for not granting 
a reward upon a conviction, which would be 
Improper under such circumstances. L.B.K. 

(1893—1900), 369. 


(81)— S. 45— Hastening fernientationby artifi- 

dal means is not ** manufacturing’* fem^ntea 
liq\U 3 r . — The use of artificial means to hasten 
the fermentation of what is already fermente 
liquor, and to preserve it or make it more palat- 
al^, does not amount to “ making or manu- 
laoturing** fermented liquor within the meaning 

of a. 45. To manufacture is to convert, by some 

artificial process, taw material into sometAing 

olse. U.B.B. (1905), Excise, 6. 


Act XII of 1896 (Excise) — continued. 

(33)— S. 45 — Tapping tari tree or leaving' 
sweet tari to ferment, whether, amounts to inanu- 
facturing tari iBurnia). — The accused was con- 
victed of manufacturing fermented tari. Held,. 
that tapping a tari tree is not manufacturing 
and that leaving sweet tari to ferment is 
not manufacturing either, as sweet tari the 
moment it is tapped, is fermented liquor within 
the meaning of the Act. The offence of manu- 
facturing fermented tari is a physical impossi- 
bility. Conviction set aside. U.B.R. (1905), 
Excise, 3 = 2 Cr. L.J. 470. 

(33) — S. 45— See REVISION, 121 P.L.R. 
1904. 

(34) — S. 45 — See No. 16, supia, 

(35) — Ss. 45 and 51 — Illicit working or posses- 
sion of still — Illicit possession of spirits — Double 
conviction and sentence — Crim.Pro, Code (4596) , 
ss. 235 and 35 — Penal Code, s. 71. — Distinct 
and separable offences. — Separate convictions 
under ss. 45 and 51 of the Act for illicitly keep- 
ing a still and for being in possession of spirits 
manufactured in that still, are permissible, but 
separate sentences under the same sections arc- 
illegal. 1 L B.R. 33. 

(36) — 5s. 45 and 51 — Emptying a vessel con- 
taining lahan — Evidence of general repute not 
admissible. — Held, that B was neither guilty 
under s. 45 nor under s- 51 of the Excise Act,. 
1896, where the implements for preparing fer- 
mented liquor were found in the house of M 
and everything that happened took place on his 
premises and tbo only fact found against B, was 
tbp.t be assisted M to empty a vessel containing 
lahan especially when there was no proof of this 
fact independent of the evidence of the Darogah 
and two constables : held, also, that the evidence 
of general repute that B was in the habit of 
selling illicit liquor was not admissible against 
him. 2 P.W.R. 1907 Cr. 

(37) — 5s. 45, 51 and 30 — Tapping tree — 
Drawing tari. — Possession of more than four 
quarts without license, whether an offence. — 
Although a person may tap and draw fari 
from his own toddy-tree without committing an 
offence punishable under s. 45 of the Act, yet 
the moment that a quantity of it larger than 
four quarts is in his possession, he commits an 
offence punishable under s. 51 of the Act, 
unless ho has a license contemplated by s. 30^ 
of the Act. 1 L.B.R, 214. 

(38) — S. 46 {c)—See REVISION, 1 P.L.R. 
1904. 

(39) — S. 46 (c) — See Nos. 18, 28, supra. 

(40) — S. 48 (e)— See SENTENCE, 1 L.B.R. 
89. 

(41) — S. 49 - License, ‘nature of. — A license is- 
a personal grant, largely made for personal 
reasons, and it does not, after death of the- 
licensee, attach itself in any way to his pro- 
perty or devolve upon his heirs, during the- 
unoxpired portion of the period mentioned in. 
the license. 22 A. 441. 
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Act XII of 1898 (Excise) — continued. 

(42) — S. 49 — Sale of liquor to Durmans . — 
Under the excise rules nt present in force, the 
sale of liquor to Barmans is punishable under 
s. 49 of the Excise Act. U.B.R. (1892 — 1896), 
Yol. I. 95. 

(43 & 44) — If a licensee lets a Burman have 
liquor at all on payment of money through a 
third person not a Burman, he runs a risk of 
being charged under s. 52 of the Act along with 
the abettor, the Burman who purchased it. 
U.B.R. (1892—1896), Yol. I. 100. 

(45) — There is no legal presumption that a 
■seller of tari is a seller of gin. Further an 
uncorroborated testimony of an accomplice is 
•of very little value in evidence. U.B.R. (1892 
—1896), Yol. I, 103. 

(46) — Reiusiou. — To interfere without neces- 
sity on revision where there is evidence to 
support the conviction, would be practically to 
grant an appeal where the law says there shall 
be none. U.B.R. (1892—1896), Yol. I, 101. 

(47) — S. 49 — Illegal sale by servant of 

manager or agent of a licensed liquor shop — 
Privity of manager or agent to sjieh sales , — 
The man.agcr or agent of a licensed liquor shop, 
who is not in any way privy to the illegal sale 
of liquor by his servant, or present at such 
sale cannot properly be convicted under s. 49. 
L.B.R. (1893—1900), 489. (L.B.R., 1893— 

1900, 373, Diss.) 

(48) — S. 49— Causing a licensed vendor to 
contravene his license — Abetrjient — Abettor 
guilty though principal has committed no offence 
— Penal Code, s. 108. — The accused, in this 
case, purchased a bottle of liquor from a 
licensed vendor, for the use of a soldier and 
handed it to the latter in contravention of the 
vendor’s license. The vendor sold it in good 
faith, not being aware of the intended u.se by 
the soldier. The lower Court acquitted the 
accused, holding that, as the vendor committed 
no oSence, it could not be said that the accused 
abetted the commission of an oSence. Held. 
cn appeal, that, under s. 108, Penal Code, read 
with the Exp. iii and illustration (d), the 
accused must be found guilty of abetment of 
the breach of the vendor’s license, though the 
vendor himself might, under the circum- 
stances. have committed no offence. 56 P.R. 

1908 (Cr.) = 201 P.L.R. 1905 = 8 Cr.L.J, 135. 

% 

(49) — Ss. 49 and 82 — Selling liquor to 
European soldier under officer's permission . — 
To supply liquor to European soldiers travelling 
under the command of an officer, as provided 
in art. 542, or to soldiers travelling alone or in 
small parties without an officer, as provided in 
art, 643, Army Regulations, India, Vol. X, up 
to the amount allowed in that article, is not a 
breach of the condition of License, Form VIII, 
by which the sale of liquor to European 
soldiers is forbidden, 1 U.B.R. U902— 1903), 
Excise, 1. 


1 /. — imperial Acts — continued. 

Act XII of 1896 (Excise)— confinwed. 

(50) — Ss. 49, 59 — Pos5€Ssion of spirit within 
the quantity allowed by laiv — not an offence — 
Extorting admissiem from accused — Neio charge 
by Magistrate in the absence of evidence . — 
Possession of half a bottle of spirit is no offence 
and a man is not bound to account for such 
mere possession. Where no offence was com- 
mitted and the accused was illegally arrested, 
the Magistrate should at once discharge him 
instead of proceeding to get him to plead guilty 
to the charge of committing an offence of 
which there was no evidence before the Magis- 
trate. In the absence of any evidence against 
the accused, it is improper on the part of a 
Magistrate to proceed to make a now charge 
against the accused. An admission of guilt 
should not be extor:cd from an accused person, 
i L.B.R. 43. 

(51) — Ss. 49 and 39 — Sale of liquor to a 
Burman by a person without a license. — A native 
of India who buys liquor for a Burman from 
the liquor shop-keeper does not commit the 
offence of abetment of sale of liquor to a Burman 
since the purchase was legal, but commits an 
offence under s. 49 of soiling liquor without a 
license. U.B.R. (1892—1896), Vol. 1. 105. 

(52) — S. 51 — Liability to confiscation. — Ani- 
mals and conveyances liable to confiscation under 
the Excise Act are those on which illicit liquor 
is loaded and an animal on which a man is 
merely riding with such liquor in his pockets 
does not come under that description. 10 P.R. 
1898 Gr. 

(53) — S. 51 — Fermented liquor, meaning of 

Kazawye, if included in the definition of.—" 
Kazawye, a generic term for fermented liquor, 
has not been declared to be included in the term 
“fermented liquor” as defined in s. 3 (A) of the 
Excise Act. In convictions under that Act for 
the illegal possession of fermented liquor, it is 
necessary to prove that the fermented liquor is 
one of those within the meailing of the term as 
used in the .\ot. 1 L.B.R. 172. 

(54) — Interpretation of the cmicluding words> 
— The concluding words of s. 51, vie., that 
“ the vessel or conveyance used in carrying the 
liquor shall be liable to confiscation ” have not 
received judicial interpretation. The question 
of confiscation is a matter for the discretion of 
the Magistrate in each case. L.B.R. (1893 — 
1900), 632. (L.B.R., 1893—1900, 405, R.) 

(55) — S. 51 — Bona fide custody of liquor — 
A bona fide custodian of liquor is not liable to 
be convicted of unlawful possession under s. 51 
of the Act. 2 L.B.R. 136. (25 A. 262, R). 

(56) — Liquor, joint possession of. — S. 61 of 
the Excise Act must be held to prohibit the 
joint possession by several persons of more spirit 
or liquor than may^be sold retail to one person. 
The words “ no person ” in s. 51 are to be read 
in the plural as well as in the singular. L.B.B. 
(1893—1900), 405. 
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Act XII of 1896 (Excise) — con/iiwiet/. 

(57) — for illegal possession of 
liqttcr, — A Burman who possesses Malt liquor 
-suoh doos not commit any offence merely be- 
cause liquor may not be sold to him. U.B.R. 
(1892—1896). Yol. I. 107. 

(58) — Illegal possession of liquor, burden 
■of proof ^f legality on the accused. — The 
possession of more than a prescribed number 
-of quarts of beer being prinm fade illegal under 
the Act, it was held that the onus lay on the 
Accused, charged with such illegal possession, 
to prove that he purchased the beer for his 
private use and not for sale. U.B.R. (1906), 
Excise, 30. 

(59) — See CONFISC.\TION, 1 L.B.R. (1900— 
1902), 3. 

(60) — See Nos. 7, 36, 37, supra. 

(61) — .S 52— '"Any persons, d'c., a," meaning 
of — License — Breach of condition by servant — 
License-holder, liability of— Servant acting 
in the course of management — Master's lia- 
bility. — The words “ any person who breaks 

any condition of license granted 

under this Act ” refer only to the actual 
licensee. A licensee, deputing a servant to 
manage a retail liquor shop, is responsible for 
the acts of the latter done within the scope of 
his employment, and is punishable for any 
breach of condition committed by him, even if 
"he has expressly forbidden the servant to 
-commit the same. The test of the master’s 
liability in such cases is whether the servant’s 
act was done in the course of management and 
within the scope of his authority. 1 N L.R. 
'81 = 2 Cr. L.J.659. 

(62) — It is not necessary for the purpose of 
convicting the accused under s. 52 that be 
should himself have sold the liquor in contra- 
vention of the terms of his license or that his 
servant should have done so with his know- 
ledge or by his direction. The act of the ser- 
vant, if within the scope of his authority, is the 
act of the master, and a breach of the terms of 
the license by the former under such circum- 
stances is tantamount to a breach by the latter. 
« P.R. 1897 Cp. 

(63) — A master is not ordinarily liable for the 
criminal acts of his servant. There must be 
some evidence to show instigation or complicity 
before the master can be held liable U.B.R. 
<1892—1896), Yol. I, 109. 

(64) — Grim. Pro. Code.s. 666, A.W.N. 
1908, 95 = 5 A.L.J. 357=7 Or. L.T. 393. 

(65) — See No. 49, supra. 

(66) — S. 57 — Cognizance of certain offences 
on complaint or report of the Collector or an 
Excise officer only. — ^All offences falling under 
the above section must be instituted by means 
<3i a complaint or a police report, or a report 
from the Excise officer. Otherwise the Gourt 
trying the offence has no jurisdiction, and ^1 
its proceedings are therefore void. U.B.R. 
(1892— 1896), Yol. I, ill. 


I /• — Imperial Acts — continued. 

Act XII of 1896 (Excise) — concluded. 

(67) — A prosecution, of a licensed vendor, for 
a breach of the conditions of his license, insti- 
tuted by a Deputy Inspector of Police was hold 
to be not maintainable, as it was not instituted 
by a competent authority. 9 P.R. 1897 Cr. 
[D„ 2-2 P.R. 1900 Or., 8 P.R. 1901 Or.]. 

(63)— Sre Nos. 4, 15, 16, 19, 28, 29, 

(69) — S. 59 — See Nos. 50, 51, supra. 

Act III of 1897 (Epidemic Diseases). 

[REP. IN PART, ACT XIII OF 1893, S. 18. 

Declared in force— in the Santhal 
PARG.A.NAS, Reg. Ill of 1872,5. 3, ASAMEND- 
ED BY REG. Ill OF 1399, S. 3; IN UPPER 

Burma (except THE Shan St.\tes), Act 

XIII OF 1898, S. 4.] 

1 See Mad. Act IV of 1884, Bye-Law 
N o. 48. 23 M. 213 = 1 Weir 750. 

See Penal Code, s . 188, l Bom. L.R. 
223. 

See Sanction to prosecute, 24 M. 70= 
2 Weir 158. 

(1) — Ss. 2 and 3 — See QUARANTINE, Rat. 

: Un. Or. 0. 966. 

(2) — S. 3— Sec No. 1, supra. 

(3) — Rule 2 (Proviso) — See PENAL Code, 
s. 188, 1 Bom. L.R. 51. 

(4) — Rule 6 — Informalionas to plague patient. 
— Rule 6, framed under the Epidemic Dise.ases 
Act. does not require the person who is him- 
self attacked with plague to give information 
of his own sickness, albeit he is an occupant of 
the house in which he is attacked. Looking at 
the language in which the rule is worded, it 
refers to third persons only. Rat. Un. Cr. C. 
978. 

Act lY of 1897 (Indian Fisheries). 

See Bom. Act XXXV of 1850. 

„ „ ACT 11 OF 1868. 

„ Bur. Act vii of 1875. 

.. Mischief, 28 A. 204=A,W.N. 1905, 
255 = 2 A.L.J. 826. 

(1) — Ss. 7, 8 — Erecting obstructions in fishery 
\ toithont permission — Lessee, if criminally res- 
ponsible for acts of sub- lessee — Burma Fisheries 
Act and Rules, s. 7 and 30. — Rule 30 made 
under s. 8, cl. (c) of the Burma Fisheries Act 
does not extend the scope of s. 7 of the same 
Act, and, therefore, does not give authority for 

I holding the lessee criminally responsible for 
the acts of the sub-lessee. L.B.R. (1893—1900), 
594. 

(2) — S. 8 — See No. 1, supra. 

Act YlII of 1897 (Reformatory Schools). 

[S. 30 Rep., Act in of 1900. Declared 

IN FORCE— IN THE SANTHAL PARGANAS, 
REG. m OF 1872, S. 3, AS AMENDED BY REG. 

in OF 1899, 8. 3 ; IN Upper Burma (except 
THE Shan States), Act Xlil of 1898, s. 4.] 
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/. — Imperial Acts — continued. 

Act YIII of 1897 (Reformatory Sohoola)— c/d. 

See ACT V OF 1876. 

(1) — Reformatory Schools Act V of 1676 and 
VIII of 2897 — Persons empotcered under old 
Act — Jurisdiction under nexv Act. — After the 
repeal of Act V of 1876, by Act \TLII of 1897, 
persons who were empowered to act under the 
Reformatory Schools Act, 1S76, were held, un- 
less they bad been specially empowered by the 
Local Government, under s. 8 (2) of the Act of 
1897, to be not competent to act under the 
latter Act. Rat. Un.Cr.G.936 = Cr.Rg. 48 of 97. 

(2) — Application of the .Icf. — A youthful 
offender convicted of murder and sentenced to 
transportation for life, is eligible for despatch 
to the Reformatory School. But he should not 
ordinarily be sent to such a school, e.g., where 
the conduct of the accused argued great depra- 
vity. 4 N.L.R. 180 = 9 Cr. L.J. 99. 

(3) — Ss. i, 2, 3 and $ — Reformatory Schools 
Act{Vof 1676), SS.2 attd 7 — Order of detention in 
Reformatory Schools — Valid order, — The High 
Court set aside as contrary to law an order of a 
Magistrate substituting detention in a Refor- 
matory’ School for two years for a sentence of 
imprisonment, on the ground that the order 
could not be sustained under s. 7 of Act V of 
1876, as that Act had been repealed before the 
date of the order and the commission of the 
offence, nor under s. 8 of Act VIII of 1897 as the 
order did not comply with the provisions of the 
latter Act, the least period of detention being 
three years according to that Act. 25 C. 333 = 
2 C.W.N. 11. [R., 19 A.W.N. 138 = 21;a. 391, 
F.B., I L.B.R. 68]. (12 M 94, 14 B. 381, R.) 

(4) — Ss. 1 and 16 — Detention in Reformatory 
School in lieu of sentence of imprisonment — 
Jurisdiction of High Court to alter or set aside 
the sentence. — S. 16 of Act VIII of 1897 does 
not in any way take away the jurisdiction of 
the High Court, as a Court of revision, to alter 
or set aside- the sentence in substitution of 
which an order for detention in a reformatory 
school is made. The power of the Court 
remains intact to consider the propriety or 
legality of any sentence passed upon a youthful 
offender. Where a young lad who was found 
abstracting a piece of coal from a waggon, was, 
on conviction for theft, sentenced to a month’s 
rigorous imprisonment and ordered, in lieu 
thereof, to be detained in a reformatory school 
for 4 years, held, that, as the accused was a 
young lad and the offence was his first offence, 
the sentence of one month’s imprisonment was 
improper. The accused was directed to under- 
go a whipping of 5 stripes by wav of school 
discipline. 28 C. 423 =5 C.W.N. 211. 

(4-a) — S. 2 — See No, 3, supra. 

(4-6) — S* 8 — See No. 3, sttpra, 

(5) — S. 4 (a) — Youthful offenders — Proof , — 
Although a Magistrate is not incompetent to 
find from the ap^arance of a person convicted 
by him that he is a youthful offender within 
the definition given in the Act, yet, it is generally 
desirable that, when it is pcoonrable. there 
should he some reliable evidence on the 


/. — Imperial Acts — continued. 

Act YIII of 1897 (Reformatory Schools)~cfd* 

point, and especially when it may be necessary 
to determine the period of the detention, which 
is limited to his attaining 18 vears of age. 
27 0,133. 

(6) — S. 4 (a)— Peison over 16 years of age.'^ 
A iSIagistrate bad no jurisdiction to order a 
person not under 15 years of age. to be confined 
in a Reformatory School, on and after the 11th 
March, 1897, when the Act came into force. 
Rat. Un. Cr. C. 905 = Cr. Rg. 15 of 1897. 

(7) — Ss. 4, 6, 16 — Powers of High Court . — 
S. 16 of Act VIII of 1897 precludes the High 
Court from interfering in appeal or revision 
with an order for detention in a Reformatory 
School, passed in substitution for an order of 
transportation or imprisonment. 20 A. 158 ; 
and 159. [Overruled, 21 A. 391, F.B. ; Diss.r 
L.B.R. (1993—1900), 441. 

(8) — Ss. 4 and 11 — Jwisdiciion of Magis- 
trates. — In order that a ^lagistrate should 
have jurisdiction under the Reformatory Schools 
Act, it is necessary that the offender should bo 
under 15 years of age at the time of the convic- 
tion. Unless the Magistrate is satisfied as to 
this matter, he should not proceed under the 
Act. S. 11 of the Act further requires a 
Magistrate before sending an offender to a 
Reformatory to make an enquiry, and record a 
a finding, as to the exact age of the offender as 
nearly as may be. 1 Weir 879. 

(9) — S. 6— Power to order detention in Refor- 
matory. — Where an accused, who was convicted 
of offences under ss. 454 and 380, I.P.C., was 
sentenced to one year’s rigorous imprisonment, 
but being fourteen years old was directed to be 
detained in the Reformatory for tho period ; 
the High Court reversed this latter direction on 
the grounds that the Magistrate had not been 
specially authorised and that the order was 
opposed to the provisions of s. 8 of the Act* 

Rat. Un. Cr. C. 947 = Gr. Rg. 53 of 1897. 

(10) — Procedure under s. 6. — A Magistrate 
should first pass a sentence of imprisonment 
and then direct that, instead of undergoing 
the sentence, the offender should be sent to a 
Reformatory School for such period as the Act 
and the Rules framed thereunder direct. 1 
Weir 879. 

(11) Under s. 8 of the Act, it is irregular for 

a Magistrate to sentence an accused between 
15 and 16 years of age to be detained in a 
Reformatory for4 years without first sentencing 
him to imprisonment. L.B.R. (1893-1900)* 
648. (L.B.R., 1893—1900, 242, B). 

(12) — Imprisonment in a reformatory pass- 
ed in lieu of sentence of fine — Imprisonment 
as a substantive sentence and imprisonment 
in default of payment of fine — Crim, Pro. Code 
(1890), s. 398. — S. 8 of the Reformatory Schools 
Act does not refer to imprisonment awarded in. 
default of payment of fine to which an offender 
has been sentenced. There is no authority for 
directing that imprisonment in a reformatory 
shall terminate on payment of a fine. L.BJR- 
(1898—1900), 491. 
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1. — imperial Acts — continued. 

Act YHI of 1897 (Rofopmatopy Schoola) — ctd. 

(13) — ‘ Youthful offetider,' definition of — De- 
tention VI Reformatoru School in lieu of 
iwiprisowHcui — Term of such detention. — A 
youthful offender wfts sentenced to 3 years’ 
detention in a Reformatory School in lieu of 3 
months’ rigorous imprisonment. The boy was 
over 13 years of age. Held, s. 8 of the Act. com- 
bined with the Judicial Department Notifica- 
tion, No. 237, dated 12th June, 1897, and Rule 
1, cl. (iii), provides that, if a youthful offender 
is over 13 ye;%rs of age, he should be sent to^ a 
Reformatory School for such period as will 
bring him to the age of eighteen. Notice was 
issued to tho accused to show cause why he 
should not be detained in the Reformatory 
School till he attains eighteen. 3 L.B.R. 46. 

(14) — Rules framed under the old Act, wheth- 
er in force, after the passing of the new Act. 

See ACT V OF 1876, s. 22, 21 II. 430 = 1 Weir 
880. 

( 15 ) _Sce GRIM. Pro. Code (1898), s. 390, 
Rat. Un. Or. C. 915. 

(16) — Procedure to be adopted under section 

— See Practice .4nd Procedure, 2 L.B.R. 
216. 

(16_a)— Nos. 3, 7, supra, and No. 29. 

infra. 

- (17)— Ss. 8 and 9— Order for detention in 
Reformatory School^ when can be made? An 
order for thie detention of a youthful offender 
in a Reformatory School, when no sentence of 
imprisonment or of transportation has been 
passed, is bad in law, 5 C.W.N. 210. 

(18)— Ss. 8, 9 and ll—Poioer of Appellate 
Court to pass order for detention in a Refor- 
matory School.^ko Appellate Court is compe- 
tent to pass an order for detention in a refor- 
matory in supersession of the order for 
imprisonment, if he has sufficient materia s 
before him on which such an order can bo 
founded. If there is no evidence as to the age 
of the accused or to show that he is a yout u 
offender within the terms of the Act, or to indi- 
cate the period. of detention in the Reformatory 
which he might be ordered to undergo, he must 
take evidence within the terms of s. 11 regar - 
ing those points before passing the order. 

C.W.N. 225. 

(19)— Ss. 8, 9, 11. 13 and ■^' 5 — Omission o/ 
Magistrate to mention the exact period of of f®”-; 
Hon. ‘•-Magistrate to decide age of youthful 
offender.— Vihoto a Magistrate, who sentenced 
a youthful offender for six months, and 

edthat, in lieu of the imprisonment, he should 
he detained in a Reformatory School, unless he 
shall attain the age of 18 years an Kiriier 
date, held, that the order directing the deten- 
tion of the boy in a Reformatory School was not 
properly made, inasmuch as it had not 
the exact period. In some eases under 
Act, it may not be necessary for ’ 

to ascertain the exact age of the boy. So g 

as bd is not over 16, the Magistrate may rig y 

24 


/. — Imperial Acts — continued. 

Act YI!I of 1897 (Refopraatory Schools) — ctd. 

fix a period of 3 years, or if tho boy is not over 
Jl, he may fix a period of 7 years without fur- 
ther inquiry. But if inquiry is necessary in 
order to fix the period, as it would be when the 
boy is over 11 and the Magistrate wishes to 
make the period as long as possible, then tho 
^lagistrate must find, as well as he can, the 
exact age of the boy, and he is not at liberty to 
leave the decision of the question to Refor- 
matory officials. 24 M. 13 = 1 Weir 882. 

(20) — Ss. 8, 9 and 16 — Acetesed to be sen- 

tenced before being sent to Reformatory School. 
— The language of ss. 8 and 9 of the Reforma- 
tory Schools Act shows that a sentence must 
bo passed and then a direction given that, 
instead of undergoing the sentence, the youth- 
ful offender shall be sent to a Reformatory 
School. 1 Bom. L.R. 162. [R., 21 A. 391, 

P.B.] 

(21) — Ss. 8 (2), 11 (i) — Application of Act. 

— In this case tho Sub-divisional Magistrate- 
ordered the accused to furnish security for good 
behaviour under s. 110, Grim Pro. Code, and 
in default to be rigorously imprisoned for one 
year. The accuicd appealed to the District 
ilagistrate, who dismissed the appeal, but in 
his order stated that the Superintendent of the 
jail had pointed out that the accused prisoner 
should be confined in a Reformatory, and the 
District Magistrate added that “a revised 
warrant should be sent.” Accordingly the 
Sub-divisional Magistrate issued another war- 
rant directing that, instead of undergoing his 
sentence, the accused should bo detained for a 
period of one year in a reformatory School. 
Held that tho order was illegal for the follow- 
ing reasons : — (1) Tho prisoner was 16 years 
old and was therefore not a youthful offender 
as defined in the Reformatory Schools Act, not 
being under the age of 15. (2) That the period 

of detention shall not be less than three yearse 
and the Magistrate ordered detention for on, 
year. (3) The Magistrate had not been speci- 
ally empowered to exercise the powers under 
the Act. (4) The accused had not been sen- 
tenced to imprisonment within the meaning of 
8. 8 of tho Act. An order for imprisonment in 
default of furnishing security is not a sentence 
of imprisonment. U.B.R. (1897 — 1901), Yol. I, 
375. 

(22) — Ss. 8, 11, 26 and 31 — Order under the 
Act — High Court's power of revisioJi. — The 
High Court is not debarred from altering or 
revising an order for detention in a Reformatory 
School in substitution for transportation or 
imprisonment, if such order is not properly 
passed, i.e., if it docs not conform to the rules 
made by the Local Government, under s. 8 of 
tho Act. Where a youthful offender was con- 
victed for stealing a lota from the side of a sleep- 
ing man, and where it was admitted that it was 
a first offence, held, that the accused did 
not come within the definition of “youthful 
offenders ” and that the case should have been 
dealt with under s. 31 of the Act. 27 C. 133.- 
[P,. 1 L.B.R. 68.] 
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!• — Imperial Acts — continued. 


Act Yin of 1897 (Reformatory Schools) — ctd. 

{ 23) — Ss. 8 and 16 — Order for detention m are- 
fonfiatoryin lieu of a scntenccof u'hipping—Power 
of High Court to deal with such an order passed 
without authority. — S. 8 of the Reformatory 
Schools Act permits an order for detention in a 
Reformatory instead of the offender undergoing 
a sentence of transportation or imprisonment. 
Where there is no such sentence except one of 
■whipping, no order for detention in a refor- 
matory could legally be passed, in lieu of the 
whipping. Where the Magistrate has no 
authority to order detention in a reformatory, 
the provisions of s. 16 of the .\ct do not bar the 
jurisdiction of the Court of the Judicial Commis- 
sioner. acting as a High Court, to alter, on revi- 
sion, the order of detention. L.B. R. (1893^ — 1900), 
493. (L.B.R.. 1893—1900, 441, F.) 

(24) S. 9— Sec Nos. 17, 18, 19, 20. supra. 

{24-a)— Ss. 9 and 16 — Reference to District 
Hagistrate— Transfer to Sub-divisional Magis- 
trate — Pro^r procedure. — Under s. 9 of the 
Act, the District ^lagistrate alone has power to 
pass orders. The Sub-divisional Magistrate 
has no jurisdiction to make any such order. 
He is empowered under s. 8, not under s. 9, 
cf the Act. S. 16 does not prevent the 
exercise by the High Court of its revisional 
powers in cases where orders have been passed 
without jurisdiction. The proper procedure is 
that the District JLagistrate should proceed to 
•dispose of the case under s. 9, sub-s. (2) of the 
Act. 2L.B.R. 121 . 

(25) — 5. 10~Enquiry into youthful offender's 
— An inquirj’ must be made into the age of 

a youthful offender. S. 10 of the Act is in- 
applicable to the case of an accused who is not 
a youthful offender within the deffnition, and 
even if the accused is a youthful offender, a 
District Magistrate cannot without an appeal 
alter the nature of the sentence. 19 C.P.L.R. 
151 Cr. 

(26) — S. 11’— Definition of “ youthful offeit- 
der" — Finding as to age of accused to be recorded 
before order of detention.— k youthful offender 
under the Reformatory Schools Act, is one who 
IS under the age of 15 years. By s. 11 ( 1 ) the 
Court, before directing any youthful offender 
to be sent to a Reformatory School, must in- 
quire into his age and record a finding, and by 
9 . 11 (2), a simUar inquiry and finding must 
be made and recorded before the offender is 
sent by I ho trying Magistrate to the District 
Magistrate for his orders. The inquiry and 
finding un ler s. 11 must be held before the 
order of detention is made. Merely asking the 
accused his age and recording his reply is not 
a compliance with the provisions of s. 11, unless 
it hapMns that no further inquiry is possible. 

1 I26i 

(26-a)— S. XX— See Nos. 8, 17, 18, 19, 21, 22 

for detaining a 
youthful offender %n Reformatory School.— In 
respect to the time of detention, of youthful 


Act VIII of 1897 (Reformatory Schools) — ctd. 

I offenders in Reformatory Schools, the Act lays 
I down three rules : — first, the youthful offender 
j must be a boy under the age of 15 years at the 
I date of his conviction ; secondly, the period of 
j uetention in the school should not be less than 
three years ; and, lastly, that the period must 
not exceed seven years! In order to give effect 
to these rules, the Magistrate is directed (s. 11) 
to inquire into the question of age and the age 
so ascertained must be stated in his order of 
detention. The effect of the Government 
Notification regulating the period of detention 
of youthful offenders is only to fix a minimum 
of 5 years for all cases in which such .a period 
is legally possible, and it does not prevent the 
Magistrate from fi.xing a period short of 5 
years, but not short of 3 years, in the case of a 
boy over 13. 24 M. 13==1 Weir 882.' 

(27-a) — S. 13 — See Nos. 19, 27, supra. 

(28) — 5. 16 — '' Imprisonment," meaning of. 

Imprisonment in s. 16 means a legal sentence 

of imprisonment. When there has been no 
sentence of imprisonment at all, the High 
Court may give effect to its finding on that 
point by declaring the order for substitution 
void. 1 L.B.R. 42. 

(29) — Ss. 16 a^id 8— Powers of High Court. 
— Where an order for detention in a Refor- 
matory School is not passed in substitution for 
an order for transportation or imprisonment, 
but is passed when the person to whom it re- 
lates has not been convicted of any offence, 
held, the High Court is not precluded from 
dealing with the order. 20 A. 160. \R 21 
A. 391, P.B.] 

(30) — S. 16— Scope of the section — Revisional 
powers of the High Court.— S. 16 of the Act 
does not authorise the Appellate Court or the 
Court of revision to interfere with the finding 
of the Magistrate as to the age of a youthful 
offender, or to alter or modify an order of 
detention in substitution of imprisonment or 
transportation. But it does not affect the 
High Court’s jurisdiction, to consider the 
legality or the propriety of the sentence or of 
any order other than that mentioned in that 
section. fiCW.N. 210. 

(31) — Under s. 16 of the Act, a Court of 
appeal is not authorised to alter or reverse, in 
appeal cr revision, any order passed by the 
lower Court with respect to the age of a youthful 
offender, or the substitution of an order for 
detention in a Reformatory School, for trans- 
portation or imprisonment. But that section 
does not relieve an Appellate Court of the duty 
of seeing whethera conviction or sentence pass- 
ed on a youthful offender is maintainable ac- 
cording to law. 18 P.R. 1907 Cr. »43 P.W.R. 
1907=55 P.L.R. 1908. 

(32) — An order passed by a competent Magis- 
trate relating to a youthful offender, con- 
travemng any rules made by the Local 
Government, though illegal, is yet an order 
made under the Befonnatoiy Schools Act and 
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Act Yin of 1897 (Reformatory Schools)— 

cannot be altered in appe;U or revision. When 
the Magistrate finds an accused to be 15 yeavrs 
of age and therefore not a youthful offender 
under the Reformatory Schools Act. the Act ; 
^ves him no authority to order his detention ' 
in a Reformatory School. The Court of the ; 
Judicial Commissioner, as a High Court, is ' 
not barred from altering the order of detention | 
passed against accused persons, who are not | 
youthful offenders. S. 16 of the Reformatory | 
Schools Act is a bar only in the case of an I 
order passed by a competent Magistrate as to a i 
youthful offender. L.B.R. (1893 — 1900), 441. 

(20 A. 158, Diss. ; 20 I. A. 165, App/.) 

(33) — Appellate or revisional jurisdiction. 

— S. 16 of the Reformatory Schools Act 
■does not exclude the exercise of appellate or 
revisional jurisdiction in all cases where a sub- 
ordinate Court has ordered an offender to be 
detained in a Reformatory School. The 
oxclusion is limited to the question of deter- 
mination of the age of a youthful offender. 6 

Bom. L.R. 550. 

(34) — of impnsontnent for an 
er^r of detention in Reformatory Schools by 
AppellateCourt— Object of Reformatory. — Under 
a. 16 of the Act, an Appellate Court cannot 
convert an order of detention in a Reformatory 
School into one of imprisonment. It is to i 
avoid contamination by association with the | 
inmates of a jail that detention in a Reforma- 
tory School has been introduced by the | 
Legislature. Before passing an order for 
detention of a boy in a Reformatory School, 
there should be a definite finding as to the age 
of the boy. 3 C.W.N. 576. 

(35) — Age of accused — Order for detention in 
a Reformatory in lieu of impriswment Poicer 
of Bigh Court to interfere — Magistrate' s or^r to 
be precise and definite. — Where an accused gave 
his age as 14 years, and the Magistrate, thoi^n 
apparently ^ving reasons to suspect his 
statement as being below the mark, accepted 
it and sentenced him , in lieu of imprisonme^, 
to be detained in a Reformatory until he 
attained the age of 18 years, held that the 
Magistrate should not have ordered the accusw 
to Iw detained in prison until he attained the 
age of 18. S. 16 of the Reformatory Schools 
Act clearly debarred the High Court from 

ing the order passed by the Magistrate with 
respect to the age of the offender or from 
aubstituting an order for detention m a rtetor- 
matory School for imprisonment, and that tne 
order of the Magistrate, not being illegal on the 
face of it or made without jurisdiction, the 
High Court had no power to interfere with 
such an order. A sentence or order by a 
Magistrate must be as precise and definite as 
possible and should not leave the term of deten- 
tion to be ascertained by the authorities of e 
Reformatory School. 1 L.B.R. 63 

m)~-Juri8dActMn to interfere with ord^s 
under the secUon.—^o exclusion of the zer- 
oise of revisional or appellate jurisdiction y 
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Act Ylllof 1897 (Reformatory Sehool8)~c(t2. 

s. 16 of Act VIII of 1897, in cases where a Sub- 
ordinate Court has ordered an offender to be 
detained in a Reformatory School is limited to 
two specified matters. The first of these is the 
age of the youthful offender and the second is 
the substitution of an order for detention in a 
Reformatory School for transportation or im- 
prisonment. If such substitution is made in 
the absence of jurisdiction, or is nob made in 
compliance with the provisions of the Act, the 
High Court has jurisdiction, both in appeal 
and in revision, to interfere with the order. 
21 A. 391, P.B. [i^., 1 L.B.R. 68, G Bom. 
L.R. 550 ; i?., 3 L.B.R. 30.] 

(37) — Finding of Magistrate as to age of a 
youthful offender, nature of. — The finding of a 

1 Magistrate regarding the age of a youthful 
offender ordered to bo detained in a Reforma- 
tory School is final in the sense that it cannot 
be altered on appeal or in revision. But in 
case the Magistrate should have made a mistake 
and understated the age in the order for deten- 
tion, it is competent to the Ijocal Government, 
on the motion and report of the commission of 
visitors or the Board of management to order 
the removal of the boy, if and when he is found 
to have attained the age of 18 years. 24 M. 
13 = 1 Weip 882. 

(38) — Refornxatory — Order of detention irn- 

properly passed — High Court, powers of, 
to interfere — Term of detention, enhancement 
of. — A High Court has power to interfere in ap- 
peal or revision, when an order of detention 
in a Reformatory is opposed to the rules framed 
by the Local Government under Act VIII of 
1897. If an order for detention in a Refor- 
matory School is not properly passed, that is, 
if it does not conform to the rules made by 
the Local Government, the High Court is not 
debarred by s. 16 of the Act from altering or 
reversing such order. 1 L.B.R. 68. (21 A. 

391, 27 C. 133, F.\ 25 C. 333, Diss.) 

(38-a)— Nos. 4, 7, 19, 20, 22, 23, 24, 
supra. 

(39) — S. 31 — Accused sentenced to whipping 
— Applicability of. — A boy aged 14 was convict- 
ed of causing hurt with a dangerous weapon 
and was sentenced, under s. 5 of the Whipping 
Act, to 15 stripes with a light rattan. The 
question for decision in the case was whether, 
under s 31 of the Reformatory Schools Act, 
the boy could be delivered to his parents on 
their giving a bond. Held, that the section 
did not permit a bond being given after a 
whipping had been inflicted. 3 L.B.R. 30. 

(40) — See HOUSE TRESPASS, 1 L.B-R. 279. 

(40-a) — S. 31 — See No. 22, supra. 

(41) -r-5. 47 — Youthful offender over 10 years- 
of age. — The notification of the Government of 
India, dated 30bh June, 1887, does not require 
that a youthful offender over 10 years of age 
shall be detained in the Reformatory, until he 
is 18 years of age in every ease. It only requires 
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I, — Imperial Acts — continued. 

Act VIII of 1897 (Reformatory Schools)— cW. 

that he should be detained for a period of at 
least five years, unless he would, before the 
expiration of that period, attain the age of 
eighteen. In the latter case his detention 
should be ordered only for such a shorter 
period as would bring him up to eighteen years 
of age. 1 Weir 884. 

Act X of 1897 (General Clauses). 

[Rep. in part and amended, act i of 
1903- Declared in force — in the San- 

THAD PARGANAS. Reg. Ill of 1872, S. 3. AS 
AMENDED BY REG. Ill OF 1899, S. 3 ; IN THE 

Chittagong Hill Tracts, Reg. I of 
1900. s. 4 ; IN Upper Burma (except the 
Shan States), act Xlll of 1898, s. 4.] 

See ACT I of 1868. 

BOM. ACT III OF 1886. 

(1) — S. 3{2)~Api)licabHityto Bombay Abkari 
Act. — The General Clauses Act has no appli- 
cation to the Bombay Abkari Act. passed by 
the Governor of Bombay in Council. 1 Bom. 
LR. 164. 

(2) — S, 3 (27)— See EVIDENCE, 7 C.W.N. 
635. 

(3) — S. 3 (52)— See CRIM. Pro. CODE (1898), 
s. 164, 32 C. 550 = 2 Cr.L.J. 405. 

(4) — S. 7 — Repeal of stattite repealiiuj another 
statute — Effect. — The repeal of a statute repeal- 
ing a certain enactment does not revive the re- 
pealed enactment. The law on this point, as 
embodied in s. 7 of Act X of 1897, is the same 
as in England. 25 G. 333 = 2 C.W.N. 11. 

(5) — Ss. 8. 24— See ACT VHI OF 1899, ss. 1 

(3), 11 and 15, 7 C.W.N. 658. 

(6) — S. 10 — See SANCTION TO PROSECUTE. 

2 Weir 200. 

(7) — S. 13 — Words in singular mimber . — The 
General Clauses Act pi’ovides that words in the 
singular shall include the plural and vice versa ; 
this provision applies only where there is 
nothing repugnant in the subject or context. 
33 C. 292 = 10 C.W.N. 32 = 3 Cr. L.J. 126. 

(S)~-See CRIM. PRO. CODE (1898), s. 408 (6). 
U.B.R. (1897—1901), Vol. I, 94. 

(9) — See JOINDER OF CHARGES, 10 C.W.N. 
82 = 33 0. 292 = 3 Cr. L.J. 126. 

(10) — S. 24 — Sec No. 5, sKpra. 

(11) — S. 25— See ACT HI OF 1867, a. 4. L. 

B. R. (1893—1900). 385. 

(12) — See Penal Code, s. 65, L.B.R. 
(1893—3900), 494. 

(13) — See SENTENCE— IMPRISONMENT, 1 
L.B.R. 150. 

(14) — S. 26— See ACT XI OF 1878, s. 19 (e), 

3 L.B.R. 218, P.B. 

(16)— See ACT IX OF 1890, ss. 68, 112, 11 

C. W.N. 100=4 Cr. L.J. 439 = 6 O.L.J. 47. 

See VILLAGE Magistrate, 27 M. 223=2 
Weir 208 = 14 M.L.J. 74. 


/. — Imperial Acts — continued. 

Act VI of 1898 (Indian Post Office). 

[Rep. IN PART, ACT XIII OF 1898. 
Amended, act ii of 1903.] 

See ACT XVII OF 1854. 

., ACT XIV OF 1866. 

(1) — Ss. 20 and 61 — Obscene advertisements 
through post cards. — The circulation, by post, 
of a postcard containing an advertisement re- 
garding a patent medicine in language of an 
obscene character is an offence under s. 61, 
Post Office Act. 32 C. 247 = 2 Cr. L.J. 201. 

(2) — S. 52 — See ACT X\TI OF 1854, s. 50, 
2 Weir 454 = 1 M.H.C. 83. 

(3) — S. 65— See XIV OF 1866, s. 50. 1 Weiir 
862. 

(4) — S. 61 — See No. 1, supra, 

(5) — Ss. 61 and 72 — Transmission of obscene 
article — Prosecution- -Complaint — Crim, Pro, 
Code, s. 4, cl. {h). — A prosecution under s. 61 
of the Act, although authorised by the Post- 
master-General, is illegal, unless such prosecu- 
tion takes place on a complaint as defined in 
s. 4, cl. (/i) of the Code. 10 C.W.N. 1029 =4' 
C.L.J. 170. 

(6) — S. 64 — Order to send a parcel by value 
payable post insured — Bonafides of sender — Rule 
133. — G ordered the accused to send her a 
parcel of clothes insured for a certain amount- 
The accused sent the parcel by value payable 
post uninsured and certified that it was sent in 
execution of a bona fide order. The Magistrate 
convicted him under the Post Office Act under 
s. 64, Rule 133. Held, that the bona fide 
order contemplated by Rule 133, is an order to 
send, without regard to the manner of sending, 
and that the accused could not be convicted 
under s. 64 of the Post Office Act. 6 A. L.J* 
481 = 9Cf. L.J, 537 = 2 Ind. Cas. 228. 

(7) — V.P. Post — Rule framed under the Act 
requiring declaration as to existence of bona fide 
order— Signing false declaration — Whether 
offence under s. 64 — Rules framed under the Act, 
^ective as the Act itself. — K sent a copy of his 
magazine by V. P. post to W, signing a declara- 
tion to the effect that the article was sent in 
execution of a bona fide order received by him; 
without which declaration the Post Office would 
not, by reason of the rule issued under the Post 
Office Act (VI of 1898), have accepted the arti- 
cle for transmission by V» P. post. The accused 
was charged under s. 64 of the Act for making 
a false declaration in violation of the terms of 
the Act. It was found that the accused had 
received no order from W and that the declara- 
tion signed by him was false. But the Magis- 
trate thought that the prosecution must fail, 
because the Post Office Act itself, that is, the 
sections in the body of the Act do not reqtiiio^ 
such a declaration to be made and the rule- 
framed \xnder the Act is not part of the Act. 
Held that the Magistrate’s view was ^v^ong, and 
that the rules and bye-laws framed for the* 
purpose of carrying out the objects of an Act' 
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7. — imperial Acts — coutinucd. 

Act YI of 1898 (Indian Post Office)— co»icW. 

under the powers conferred by it, shall have 
effect as if enacted by the Act. An order to 
send the article cannot be inferred merely 
because the addressee did not refuse to receive, 
nor returned by post any of the previous issues 
sent to him, and did not make a protest even 
after he received intimation that he had been 
enrolled as a subscriber and that the issue in 
que.stion would bo sent by V. P. post. But. if 
the addressee had paid for the issue sent to him 
by V. P., and continued to receive further issues, 
sayforabout an year, and then anissuewassent 
to him V. P. for the amount of subscription for 
that year, it might be well that one could infer 
an order under such circumstances. 7 M.L.T. 
69. 

(8)— S. 72— See No. 5. supra. 

Act 11 of 1899 (Indian Stamp). 

[Amended, Act VI of 1900; act XV of 
1904 ; ACT VOF 1906; ACT VI OF 1910.] 

See Accepting instrument not duly 
STAMPED. 

(1) - Ss. 2 (24), 3, 11, 27, 31, 62, 64, sch. 1, 
arts. 33, 58—Itistrunient of gift or settlement-- 

Execution. — See U.B.R. (1892 — 1896), Yol. I, 
303. 

(2) — S. 3— See No. 1, supra. 

(3) — S. 11— See No. 1, supra. 

(4) — S. 27— See No. 1, supra. 

(5) — Ss. 30 and 65— i?e/Msinj7 or neglecting to 
give a receipt when required to do so. Where 
the accused had sent the complainant a stampc 
and receipted bill for a certain amount and, 
on the complainant paying a portion of the i 
by cheque, declined to give a receipt for 
cheque, held that the accused had failed 

ply with the requirements of the ‘J’ 

been properly convicted under s. 30 c» 
above Act. U.B.R. (1897—1901), Yol. I. 378. 

(5-a)— S. 31— See No. 1, supra. 

(6) -Ss. 33, 38 (2), 40— Documents produ^d 
under search warrants — Disposal of impoun e 
documents. —The vfords “comes in the periorm- 
ance of his function” in s. 33, sub-s. 1 a 
Buf&ciontly wide to include documents pr 
duced before a Magistrate under a search war- 
rant. Where certain documents had been 
impounded and forwarded to the x^^ollec o 
under s. 38 (2), held, that the Coliector should 
return them to the impounding officer 

«. 40, 8ub-8. 3 and, when they have been 
returned, the latter officer might ^ 

them according to law. 25 M. 523 — 2 Wei 

(7) — S. 33, — The impounding of a d<^ument 
under s. 83 of the Indian Stamp Act was 
not requisite to the initiation of procee i g 
under the Act. The only requisite to a prose- 

' cution was the sanction of the Coll^tm^ ® 
officer authorised in that behalf* U.BiR* ( 

-1896), Yol. 1, 313. 

(8) — S. 88— See No. 6, supra. 

(9) — S. 40— See No. 6, supra.. 


I, -Imperial Acts — continued. 

Act II of 1899 (Indian Stamp)— con/iuued. 

(10)— Ss. 35 (b), 42— Stamp a7id petuiUy— .id- 
mission of receipt — Endorsement . — In applying 
the proviso (6) ofs. 35 of Act II of 1899, the 
Court should not levy the duty of one anna as 
well as the penalty of one rupee. When a 
receipt is admitted under the proviso, it should 
be endorsed in the manner provided for in s. 42. 
24 A. 374. 

(ID— Ss. 40 and 76.— Where the essential 
ingredient of the offence is to defraud, it is not 
necessary nor possible for the Collector to 
collect any duty until it has been decided 
proper enquiry what was the real value of the 
property. Hence, if there is fraud, no action 
need be taken by the Collector under s. 40 
before a prosecution is sanctioned under s. 70 
of the Act. U.B R. (1892-1896), Yol. 1. 307. 

(12)— Ss. 43, 62— Offence under s. 62, neces^ 
sity ferr intent to evade law — Criminal Proce- 
dure Code, s. 556— Magistrate disqJialijied 
under, is debarred from interfering in revision 
io prejudice of accused . — A Collector s.anctioned 
a prosecution under s. 62 of the Stamp Act, after 
the deficient duty and penalty had been levied 
by a Civil Court. The Magistrate, who tried 
the case, discharged the accused ou the ground 
that the object of the accused was not evasion 
of duty. But the District T^Iagistrate in revision 
convicted the accused and sentenced them to 
pay fine. Held, in a summons case, the accused 
must be either convicted or acquitted, and the 
accused having pleaded guilty to the offence, in 
which intent is not an ingredient, the Magis- 
trate was bound to convict. In consideration 
of the absence of intent to evade the law, he 
might have inflicted a merely nominal penalty. 
Held, further, that the District Magistrate, 
having as Collector, directed the prosecution 
of the accused, was not competent to try them. 
If he was disqualified from trying the case, he 
was equally disqualified from interfering in 
revision to the prejudice of the accused. U.B. 

R. (1905), Grim. Pro. Code, 37 = 2Cr. L.J. 468. 

e2—" Accepting “ Presenting" 
— Meaning. — “ Accepting ” is a technical term 
and does not apply to the mere taking of a pro- 
missory note in one’s favour from the debtor. 

‘ Presenting ’ like ‘ accepting ’ is a technical 
term and is so used in s. 62 of the Act. It would 
be straining the provisions of s. 61 of the Act to 
apply them to the demand for payment of a 
promissory note made through the instrumenta- 
lity of the Court in a suit. U.B.R. (1892 — 1896), 
Yol. I, 312. (7 M. 71, P). 

(14) — Held, that, ‘ accepting’ does not mean 
‘ receiving’ but * executing as acceptor.’ U-B.R. 

(1892—1896), Yol. I, 811. (7 M. 71, F.) 

116 ) — Offence under — Bond — Promissory note. 
— A document written on a paper, bearing 
a otle anna stamp, whereby the maker promises 
to pay to the accused or to his order a certain 
sum of money, which he, (the maker), had 
borrowed from the Accused, cannot bo treated 
as a bond, merely because it was attested by- 
witnesses. U.B.R. (1897—1901), Yol. I, 380. 
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— Imperial Acts — continued. 

Act II of 1899 (Indian Stamp) — continued. 

{XQ)--Mef'e receipt of an unstamped vistru- 
meyit does not constitute abetment of an ojffence. 
— The conviction of a person,' who merely re- 
ceived a promissory note executed on plain 
paper, in his favour, of abetment of the offence 
under s. 62 of the Act is bad in law- The per- 
son. who makes an unstamped instrument, and 
not the person in whose favour it is made, 
commits the offence and the receiving by the 
latter of ihc unstamped instrument made by 
the former does not constitute abetment of the 
execution of it. 1 N.L.R. 163. 

(I'') — The mere receipt of an unstamped 
instrument does not constitute the offence of 
abetment of the execution of the instrument. 
U.B.R. 1904, 2nd Qr.. Stamps. 1. (7 B. 82, 

20 A. 440 and U-B-R., 1892—1896. 313, R.) 

{XS)— 'Arbitration award — Parties signvig 
otJierwise than os witnesses — Meaning of— -Cons- 
truction of Statute in favour of subject. — A 
penal Act must be read as favourably as possible 
to the subject. .A dispute was referred to arbitra- 
tion and an award was passed. The parties to the 
proceedings signed the award and acted upon it. 
The award not being stamped, the parties had 
to pay the duty and penalty. They were then 
criminally prosecuted. Held that the only 
person liable to sign the award was the arbitra- 
tor, and the other parties who signed it could 
not be said to have signed it otherwise than as 
witnesses within the meaning of s. 62 of Act II 
of 1899. 7 A.L J. 180. 

(19 & 20) — See No. 1, supra. 

(21) — S. 62 (6) — Unstamped receipt issued by 
an unauthorised gomastha, — Where an unstamp- 
ed receipt was issued by a gomastha of a firm 
evidencing payment of money to the firm, and 
the accused, the sole surviving member of the 
firm, admitted the receipt of the money paid, 
but there was no proof that the receipt was 
written or granted by the gomastha in the 
presence or under the authority of the accused, 
held, that he could not be convicted of -an 
offence under cl. (6) of s. 62, 8 C.W.N. aiS. 

(21-a) S. 62 (i) (a) — Entry in creditor's 
book— Promissory note.—\n entry of receipt of 
money made by a debtor in his creditor’s book, 
with the addition that the amount borrowed 
would be paid on a certain date, but to whom 
it did not appear, is not executing a promissory 
note without the necessary stamp, for, the 
en^y does not amount to a promissory note. 
A.W.N. 1903, 174. 

■ (21-6) Ss. 62 (I) (6), 64ic ) — Entry in account 
O 00 & made by debtor. — A money-lender and 
cloth-seller, being iUiterate, kept a register 
divided into columns, in which his customers 
J^d to make or caused to be made entries of 
loan taken or purchases made by them. 
They also noted or caused to be noted in the 
ib^k the payments made by them. A pleader, 
'wno owed him.a sum of Rs. 90-2-0, paid this 
sum, and caused his clerk to enter in the 
<;olumn of remarks in the account hook with 


/» — Imperial Acts — continued. 

Act II of 1899 (Indian Stamp) — concluded. 

reference to this payment, a note to the effect, 
that the full amount had been repaid. Na 
receipt for money paid was asked for. Held 
■ that the money-lender could not be convicted 
I either under s 62 (1) (6), Act II of 1899, as- 
j the entry was not made by the accused, or 
I under s. 64 (c), of the commission of “any 
other act calculated to deprive the Government- 
of any duty” under the Act. A.W.N. 1903, 
173. 

(22) — S. 64 — See No, 1, ^ipra. 

(23) S.64:{a) — Non-disclosure of certain facts, 
liability for. — R purchased certain property for 
Rs. 20,000 paying Rs. 1,000 in cash and leaving 
Rs. 19,000 with the vendors to be drawn upon 
whenever necessary, but which was never paid. 
Subsequently R re-transferred the property to- 
the vendors by a deed forRs. 1,000, making no 
mention of the Rs. 19,000. The Sub-Registrar 
impounded the document. Held that the real 
consideration was Rs. 1,000 pftts an oral agree- 
ment cancelling the liability of the vendors for 
payment of Rs. 19,000, and that the omission 
in the sale deed to make any reference what- 
ever to the unpaid consideration could only 
have been intended to avoid the question of 
stamp duty being raised. The vendor there- 
fore committed an offence under s. 64 (a) of the 
Stamp Act. 7 A.L.J. 110. 

(24) — S. 6b— See ACT I OF 1879, s. 64, 1 
Weir 906. 

(25) — S. 65 — See No, 5, supra, 

(26) — S. 68— See ACT I OF 1879, s. 67, 1 
Weir 907. 

(27) — S. 70 — See No. 11, supra. 

(28) — Art. 33 — See No. 1, stipi'a. 

(29) — Sch. 1, art, 53 (c) — Stamp — Receipt 
for rent — Receipt for money paid out of Court 
in satisfaction of n decree for rent. — Although a 
receipt for the rent of an agricultural bolding is 
exempt from payment of stamp under art. 53 (c) 
of the Act, a receipt for payment, out of 
Court, of money due under a decree for such 
rent is not so exempt. A.W.N. 1908, 272 = 5' 
A.L.^ 747=31 A. 36=9.Ce. L.J. 42 = 1 Ind. 
Gas. 568 

(30) — Art. 58 — See No. 1, st/wa. 

See ACT VII OF 1870, 24 M. 319. 

Act yill of 1899 (Indian Petroleum). 

[Rep. in pabt, Act XI of 1901.] 

See ACT xn OF 1886. 

(1)— S3. J (3), 11 and 15— Repealed Act XiT 
of 1386, ss. 2 (2), 10 and 15— Notification in 
Gazette extending repealed Act to Outtack— 
New Act not expressly preserving the same^ 
General Cla%tses Act, ss. 8, 24. — A notification 
in the Calcutta Gazette extending the opera^ 
tion of the Act XII of 1886 to Outtaok was 
held to have been preserved under Act YIH 
1899 by the operation of ss. 8 and 24 of thfr 
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1,’^imperial Acts— continued. 

Act VllI of 1899 (Indian Petroleum) — coitcld. 

General Clauses Act, although the Act of 1866 
itself was repealed and there was no provision 
in' the present Act expressly preserving the 
notifications issued under the provisions of the 
repealed Act. 7 C.W.N. 658. 

(2) — S. 11 — Sec No. 1, supra. 

(3) — S. 15 — See No. I, siipr,-:. 

Act 111 of 1900 (Prisoners)- 

[REP. IN PART, ACT VI OF 1900. REP. 
IN PART AND AMENDED, ACT I OF 1903. 
AMENEED, ACT IV OF 1908. 1 

See ACT V OF 1871. 

,, ACT XV OF 1869. 

(1) “Ss. 7 and 8 — See CriM. PRO. CODE 
(1898), s. 307 , 29 C. 286 = 6 C.W.N. 254. 

(2) — S. 8 — See No. 1, supra. 

(3) — S. iO— Scope.— The High Court of Bom- 
bay refused to address a letter to the Govern- 
ment of Bombay, under s. 40 of Act III of 1900, 
requesting them to ask the Kolhapur Durbar 
to permit a prisoner, who was in prison in that 
State, to come out of jail to answer charges in 

a criminal proceeding ponding against him in 

British territory. 7 Bom. L.R. 566 = 2 Cr. 
806. 

See ACT IV OF 1871, 31 C. 1. 

Act V of 1900 (Whipping). 

(Rep., ACT IV OF 1909,1 

See Act VI of 1864. 

„ Whipping. 

(1)— S. S.— Under s. 3 of the Whipping Act, 
juvenile offenders are liable to whipping for 
attempts to commit offences not punishable 
with death under the Penal Code or any other 
law. Therefore, a sentence of whipping for an 
attempt to commit an offence when the 
is not a juvenile offender is illegal. 2 Ij.B.K. 

123. 


Act XY of 1903 (Indian Extradition). 

(1)_5. 7— Power oj Political Agent— 

petency of Chief Court to interfere — Revision 
Critn. Pro. Code, Act V of 1898, s. 439.— 
Held, that the Chief Court has no power to 
interfere in respect of a warrant issued by a 
PoUtical Agent of a Native State under s. 7 of 
Act XV of 1903, on the grounds either (1) that 
there isnonrtmn /aoi« case against the 
.tioner or (2) that the circumstances, under 
which that officer was originally moved, do no 
justify him to exercise his power under ihesaia 

section. 36 P.W.R. 1908 Cp.=9 Cp. L J. 3 = 3 
PR. 1909., 

(2)— Sa. 7 and 8 — Magistrate's jurisdicti^ to 

hold to bail the person arrested to ap^ar bej^e 
a tribunal in a Foreign Slate . — Neither the 
Code of Criminal Procedure nor any provision 
in the Extradition Act authorizes a Magistrate 
to hold a person to bail to appe?' “ 

trib unal in a state to whi<ffi the Actr- applies* 


/. — imperial Acts — continued. 

Act XY of 1903 (Indian Extradition) — coiicld. 

The Magistrate could bind over the prisoner to 
appear before himt^elf, and then, when the 
prisoner had surrendered to his bail, after 
receiving the warrant from the Political Agent 
for the State, could proceed to execute it uuder 
s. 7, cl. (2), or, if the warrant had been duly 
endorsed by the Political Agent under s. 8 (1) 
could bind the prisoner over to appear at the 
time and place indicated in the warrant. In 
this case, the warrant had not been so endorsed 
by the Political Agent. 33 C. 103276 Cp-L.J. 
366. 

(3) — Ss. 7, 13 — Preliminary enquiry by 
Magistrate — Warrant by Political Agent — High 
Court, Jurisdiction of. — Per Russell, J. — In all 
cases where enquiries are held by Magistrates 
with a view of extraditing accused persons, it 
would be desirable that the accused should, if 
possible, be present thereat. S. 15 of Act XV 
of 1903 ousts the jurisdiction of the High Court 
to enquire into the propriety of a warrant, but 
leaves open the question of the High Court’s 
power to intefere with a Magistrate’s action, if 
it was proved that such action was consequent 
upon a warrant issued by a Political Agent 
which was plainly illegal Per Aston, J. — 
There is no provision in Act XV of 1903, or in 
the Code of Criminal Procedure or in any other 
law, making an enquiry by a competent British 
Court in British India into the truth of the 
accusation, whether, in the presence of the 
accused or otherwise, a condition precedent to 
the issue and execution of the warrant of a 
Political Agent under s. 7 of Act XV of 1903. 
7 Bom. L.R. 463 = 2 Cr. L.J. 439. 

( 4 ) — 5 . s — Warrant issued by Political Agent, 
endorsement in — Jurisdiction of Magistrate to 
release arrested person on bail, where no such 
endorsement. — Where a person wasarrested upon 
a warrant issued by a Political Agent, uuder 
the Indian Extradition Act, and was placed- 
beforea I^Iagistn%te, and such Magistrate passed 
an order relea.sing him on bail and directing 
him to appear before the Politioal Agent on a 
certain date, although there was no endorse- 
ment on the warrant, giving the Magistrate 
power to pass such an order. Held, that in 
the absence of such an endorsement under s. 8 
of the Act, the Magistrate had no authority 
to pass such an order. 7 C.L.J. 171 = 7 Cr, L. 
J. 198 = 12 C.W.N. 602. 

(5) — S. 8 — See No. 2, supra. 

(6) — S. 10 — Scope of section. — Under s. 10 of 
the Act, jurisdiction is distinctly conferred on 
the Magistrates in British India to make 
preliminary enquiries and to take evidence on 
th^ information given or complaint laid in 
regard to offences alleged to have been committed 
by Native Indian or British Subjects of His 
Majesty, within and beyond the limits of 
British India, not being in a Foreign State, as 
defined in that Act and to order warrant to isS;Ue 
for the arrest of such accused persons. 8 Bom. 
L.R. 607 =4 Cr.L.J. 49. 

' (7) — S. lb— See No. 8, supra. 
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ActY of 1908 (Code of Civil Procedure). 

See ACT XIV OF 1882. 

(1) — S. 11 — See Maintenance, 32 C. 479 = 
13 C.W.N. 150. 

(2) — S. 115 — See SANCTION TO PROSECUTE, 

13 C.W.N. 1038. 

(3) — O. 21, r. 2i—See PENAL CODE, s. 186, 

14 C.W.N. 282. 

Act YII of 1908 (Newspapers, Incitements to 

Offences). 

(1) — ‘ hxcitemcnt,' vieaninq of, need. not be 
direct — Liability of nev'spaper , liow to constrtie 
— Frintituj Press, confiscation of. — Under Act 
VII of 1908, no question as to the criminality 
of any * person ’ arises and there need not 
necessarily be any * direct ’ incitement to 
murder or any other act of violence. Nor 
need the incitement be addressed to any par- 
ticular person or persons. The only question 
is, whether the newspaper contains any incite- 
ment to murder or to any offence under the ^ 
Explosive Substances Act, 1908. or to any act ! 

violence, i.e,, whether the article in ques- 
tion is calculated directly or indirectly to move 
to action, to stir up, to stimulate, to instigate 
or to encourage to murder or acts of violence. 
The word “ incitement ” bears the plain dic- 
tionary meaning. Per Ryves, /.—There can 
be no hard and fast canon to decide what words 
or whether a given set of words constitute an 

incitement.” The article must be read as a ■ 
whole and read, as far as possible, in the sense 
in which it was read by that section of the 
public to whom it was addressed, bearing in 
mind the occasion and place of its publication 
and the class or status of persons who are likely 
to be affected by it, 9 C.L.J. 143 = 13 C.W N. 
672 = 36 G. 40S = 9 Cr. L.J. 545 = 2 Jnd. Gas. 
285. 

(2) — S. 3 — Order— Forfeiture of press. — S. 3 
of the Newspaper (Incitement to Offences) Act. 
1906, provides for the making of a conditional 
order, declaring the printing press used for the 
purpose of printing or publishing the offending 
newspaper to be forfeited. The section refers 
to the whole of the press, and no order could be 
made under it limited only to such portions of 
the press as were employed in printing the 
offending newspaper. 12 Bom. L.R. 120. 

Act IX of 1908 (Limitation). 

See ACT XV OF 1877. 

Act XIY of 1908 (Griminal Law Amendment 
Act). 

{\)^BaTristers— Right of exclusive audience 
— Special TVtbtmaZ— Barristers have the right 
of exclusive audience before the Special Tri- 
b^al formed to try cases sent up for trial to 
the High Court under the provisions of ' the 
Crmmal Procedure Amendment Act, 1908. 13 
605« 

(2)— Sa . 14 ( 1 ) — High Court' s power to 
^ant baxl to accused tried under the Ac^ 
Crwt*nal Procedure- Code- {Act V of '1898)f 


/. — imperial Acts — concluded. 

Act XIY of 1908 (Criminal Law Amendment 

Act) — concluded. 

ss. 498, 497 — Discretion, exercise of— Cogni- 
zance, taking, what amounts to. — The power of 
the High Court to grant bail to an accused 
person under s. 498, Crim. Pro. Code, is un- 
touched by the provisions of the Criminal Law 
Amendment Act (XIV of 1908). But, in exer- 
cising its discretionary power under that sec- 
tion, the High Court will take into considera- ’ 
tion the terms of s. 12 of the Act, whereby the 
pow'ers of Courts, other than the High Court 
and the Sessions Court, of releasing the accus- 
ed on bail, given by s. 497, Crim. Pro. Code, 
have been made subject to the proviso that no 
^.person remanded to custody in the course of 
proceedings under the Act shall be released on 
bail, if there appear to be sufficient grounds 
for enquiry into his guilt. Taking cognizance 
of an offence docs not involve any formal action 
or indeed any action of any kind, but occurs 
as soon as a Magistrate, as such, applies his 
mind to the suspected commission of the 
offence. 14 C.W.N. 512. 

(3) — S. 14 (i) — Sessions Judge's power to 
grant bail — Crim. Pro. Code (Act V of 1898), 
s. 498-— Sessio7is Court, superior to DisU-ict 
Magisb'ate — District Magistrate's duty to send 
7'ecords to Sessions Judge wheyi called for.^ 
Where the provisions of Part I of the Criminal 
Law Amendment Act have been applied to pro- 
ceedings before a Magistrate in respect of an ' 
offence, the Sessions Judge ceases to have juris- 
diction to grant bail under s. 498, Crim. Pro. 
Code, the exercise of such jurisdiction being 
inconsistent with the special procedure prescrib- 
ed in the said Part. The proper Court to apply 
to for bail in such a case is the High Court, 
whose power to admit to bail is not affected by 
•the Act. The District Magistrate acted impro- 
perly in not sending the records to the Sessions 
Judge, when he called for them. 14 C.W.N. 
516. 

(4) — S. 14 (1) — See No, 2, supra. i 

Act lY of 1909 (Whipping). 

See ACT VI OF 1864. 

2,— Bengal Acts. 

* Act lY of 1840 (Affrays, Bengal). 

[REP., ACT XVII OF 1862] . 

See Act XV OF 1877, ART. 47. 

— S. 3— Burden OP PROOF, W.R. F.B. ; 
7, lind. Cas. O.S. 85. 

See POSSESSION, 1 Agra 20. 

* Act 1 of 1848 (Forgery, Bengal). 

[Rep., Act XVII of 1862] . ■ 

— Forgeip committed before January Isi, 1863 — 
Procedure. — A case of perjury or forgery, alleg- 
ed to have been committ^ in a case before a 
Civil Court before the Ist January, 1862, can be * 

* These local Acts were passed by i^o ' 
Imperial' Iiegislatiure. ^ - 
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3, — Bengal Acts — continued. 

Act I of 1848 (Forgery, Bengal)— conc/HtftvL 

.dealt with only under the Old Procedure Law 
(Act I of 1848), according to which the sanction 
.of the Court, before which the ofionce is alleged 
to have been committed, is necessary before 
criminal proceedings can be instituted. 5 W. 
it. Gr. 8 = 1 Ind. Jur. N.S. 97. [J*., 5 W.R. 

•Cr. 43.3 

* Act XI of 1849 (Abkari, Calcutta). 

[Rep., Ben. act YII of 1878]. 

See Ben. Act XXI of 185G. 

„ Bom. act V of 1878. 

,, MAD. ACT III OF 1864. 


n 


19 




I OF 1886. 


— S. 9— License to sell liq uor^Matter concem- 
Ang revenue — Jurisdiction of High Court. 
Under s. 9 of the above Act as amended by 
Bengal Act III of 1873, s. 1, whenever a license 
was granted for the retail sale of intoxicating 
liquors, the Collector was authorised to demand, 
.such fee, tax, or duty as may, from time to 
time, be fixed with the sanction of the Board 
•of Revenue, or a fee, taxor duty, adjusted or 
regulated in such manner, and in accordance 
with such rules as the Board of Revenue might 
prescribe. In a case where the matter related 
wholly to revenue, it was held that, under 21 
Geo. m, c. 70, s. 8, the High Court had no 
.jurisdiction to interfere with the action of the 
Board of Revenue. 11 B.L.R. 250. 

• Act XYIIl of 1852 (Pleaders, Lower 

Provinces). 

[Rep., ACT XX OF 1865] . 

See ACT XX OF 1865, 6 W.R. Mis. 5. 


AotXXXYIlof 1855 (Santhal Parganas). 

[Rep. in PART, Act XIV of 1870 ; Act 
XII OF 1891 ; REG. V OF 1893. AMENDED, 
ACT X OP 1857. SUPPLEMENTED. REG. Y 
OF 1893. Rep., act XIY OF 1874 (WHEN 
NOTIFIED). SS. 1, 2 AND 3 DECLARED IN 
FORCE IN THE SANTHAL PAUGANAS, REG. 
niOP 1872, S. 3, AS AMENDED BY REG. Ill 
OF 1899, S. 3.] 

(1) — Appeal — Conviefiort — Sofithal Pargaii’ 
nahs. — ^No appeal lies to the High Court, 
under the above Act from a conviction by the 
Deputy Commissioner of the Sonrhal Pargan- 

•nahs. 17 W.R. Gr. 11. 

(2) — jSeeCBIM, PRO. CODE (1898), s. 626, 18 
•0. 247. 

(8)— S. 4 (1) ( Scheduled DistrictsjSent^ce 

-of imprisonment — Revision. — Under s. 4, cl. 1, 
■1^ sentences in criminal cases are final ; so 
that an order, under the Act, sentencing an 
.accused to imprisonment is not open to revision 
under chapter 32 of the Criminal Procedure 

•Code (1882). 12 C. 836. __ 

• These local Acts were passed by the Imperial 
Xegislature. 


2* — Bengal Acts — continued. 


‘Act XXI of 1856 (Abkari. Bengal). 


[Rep. (except in Bengal and Assam), 

ACT X OF 1871 ; (IN BENGAL AND ASSAM), 
Ben. act YII OF 1878]. 

See Ben. ACT XI of 1849. 


It 

II 


Bom. act Y of 1878. 
MAD. act III of 1864. 
.. I OP 1886. 


(1) — Realization of fine — Act VIll of 1869 — 
Crim, Pro. Code (1861), s. 61.— The provisions 
of s. 61. Crim. Pro. Code, 1861, did not apply 
to fines imposed under the Act ; such fines 
cannot be levied by distress and sale of the 
offender’s property. 8 B.L.R. App. 47. 

(2) — Cultivation of ganja, if offence. — Culti- 
vation of ganja without a license is 'not punish- 
able under this Act. Colm. Dig. Grim. No 2. 
(1871). 

(3) — Abetment , — This Act contains no provi- 
sion for the punishment of abetment. 7 W.R. 
Gr. S3. 

(4) — Poiver of Magistrate— Fhie tinder the 
^ct . — A Magistrate may impose a fine exceeding 
Rs. 1,(X)0 under the above Act, s. 22 of the 
Cr. Fro. Code, notwithstanding. 7 W.R. Gr. 29. 


(6) — Levy of fines and forfeitures — Simultane- 
ous imprisonment and distress. — The provisions 
of s. 61, Crim. Pro. Code, 1861, as amended by 
Act YII of 1869, are not applicable to fines and 
forfeitures under the Act, so as to allow of 
imprisonment and distress going on simultane- 
ously. 17 W.R. Gr. 7. 

{&)— Effect of Act X of iS7i.— This Act has 
not been repealed, so far as it relates to the 
Lower Provinces of Bengal, by Act X of 1871. 
22 W.R. Gr. 31. 

(7) — Ganja sale in excess of license — Respon- 
sibility of envner of shop. — Whore a sale of an 
excess quantity of ganja took place, and the 
man effecting the sale pleaded that be was only 
a servant, while the owner contended that he 
did not conduct the shop, and gave no authority 
to his servant to sell ganja in excess of his 
license, held, that the owner of the shop was 
responsible for the offence committed, and liable 
to the fine which had been imposed on him. 
25 W.R. Cr. 42. 

— S, 38 — Revocation of license. — According 
to the above section, no conviction can be had 
under s. 50 against a person whose license has 
not been recalled. 16 W.R. Cr. 69 ; Rev. Ed., 
p. 59. 

(9) — s. 43 — Abkari licenses. — Under the 
above section only persons holding licenses, and 
not their servants, are subject to the penalties 
specified in the section. 8 W.R. Cr. 4. [R., 25 W» 
R. Or. 42] . 

(10) — License — Liquor — Agent. — Where a 
person sells liquor in contravention, and under 
color of, a license which stands, not in his own 

* This local Act was passed by the Imperial 
Legislature. 


25 
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— Bengal Acts — continued. 


Act XXI of 1856 (Abkari, Bengal) — concluded. 

name, but in that of the person for whom he is 
the recognised agent, he cannot be allowed to 
evade the provisions of this section by setting 
up that it is not a license to himself. 19 W.R. 
Cr. 34. [F.,8 C'. 207, 9C.847 ; B.', 17 C. 566, 

2 Bom. L.R. GG3 ; Expl., 29 C. 606, F.B.] 

(11) <b’s. 48 nnd 90 — Abknri — Counlri/spiriC, 
— To warrant a conviction under s.’48, the 
accused must have manufactured some country- 
spirit made by the native process of distillation 
as described in s. 90 of the Act, or they must 
have sold spirituous or fermented liquors or 
intoxicating drugs. 22 W.R. Cr. 8. 

(12) -t6’. 49— O^ences, convicliofis Jor which 
are allowed by coyijiscation — Summary trial — 
Crim.Pro. CodefActXof 1B72), s. 222 =s. 260 of 
i'le present (lode . — Where fine is prescribed as a 
P^^)shment for an offence, and confiscation of 
the accused’s property follows as a consequence, 
the fact that such confiscation follows cannot 
alter the nature of the case as regards the mode 
of trial that may be adopted, (e.g.), an offence 
under s. 49, Act XXI of 1856, which is punish- 
able with fine, can be tried summarily, though 
confiscation follows the sentence of fine as'^a 
necessary consequence. 3 C. 366 = 1 C.L.R. 
442. 


(13) S. 55— Opiuyn — Possession.— Where 
opium was found in the possession of a person 
who was a servant of the accused, and who 
alleged that be obtained it from the accused’s 
wife who bought it from an opium cultivator, it 
was held that the accused could not be convicted 
under this section as it had not been shown 
that the purchase by his wfe was authorized 
by the ciccused» Bind, therefore, her possession of 
the opium or that of the servant could not be 
considered as the possession of the accused. 20 
W.R. Cp. 54. 


(14) S. 9C— No. 11, supra. 

'Act XXI of 1857 (Howrah Offences). 

[Rep. in part, act XVI of 1874 ; AC1 
XII OF 1891 ; Ben. Act V of 1876; Ben. aci 
III of 1884. Amended. Ben. act III oi 
1897. Rep. (in Suburbs of Cadcutta) 
Ben. Act vni of 1868.] 


(1)— S. 12— Pules under the Act . — This Act 
not being in force in the Punjab, the conviction 
of an accused under the above section was held 
to be illegal. 17 P.R. 1905 Cr. = 29 P.L.R. 1905 
— St Cr. li.J. 185. 


•Act X of 1859 (Recovery of Rent). 

[REP. IN PART, ACT XXXVI OF 1860 : AC 
VII OF 1870; ACT XTV of 1870; ACT XII o 
1891. Rep. IN PART (LOCALLY), ACT XX O 
1866; (IN BENGAL), Ben. ACT VI OF 1862 • (t 

North-West Pbovinces),actxivof 186J 

8. 6. Rep. (locally in Bengal), act vn 
OF 1886 ; Ben. Act I of 1879. rep., (N.-W 

Provinces), (except as to certai 
Scheduled Districts) , act xvm op 1873 
(IN Central Provinces), act ix or 1888 


* These local Acts were passed by the Imperh 
Xiegislatnre, ^ 


2.~Bengal Mefs— continued. 

Act X of 1859 (Recovery of 'Rent)— concluded.^ 

See Ben. Act VIII of 1869. 

(1) Appeals against decrees and ordei's made 
by Deputy Collector. — Appeals against decrees- 
and orders made by a Deputy Collector, acting, 
under the provisions of Act X of 1859, ordi- 
narily lie to the Collector, and not to the 
District Judge. 23 C. 971. 

(2) — S. lAb—See Ben. ACT VIII OF 1869, 
10 W.R. Cr. 46 = 2B.L.R S.N. 4. 

•Act XXII of 1860 (Chittagong Hill Tracts). 

[Rep., Reg. 1 of 1900.] 

— 5. 1 — Appeals from conviction of offences 
within Chittagong Hill Tracts— Jurisdiction of 
the High Court.— By Act XXIT of 1860, s. 1, 
the tracts of country described in the schedule 
to the Act and known as Chittagong Hill Tracts 
are removed from the jurisdiction of the 
existing Civil and (Criminal Courts. Conse- 
quently, the High Court has no jurisdiction 
to hear appeals in respect of sentences passed 
on conviction of offences committed in those 
districts. 27 C. 654. 

Act IX of 1862 (Registration of Deeds). 

[Rep., Ben. Act II of 1865.] 

(1) — Mohiinir — Public servant. — Money re- 
ceived by a Mohurrir appointed under the 
above Act, by way of fees for registering deeds, 
is money entrusted to him as a public servant. 
20W.R. Cr. 49. 

Act 111 of 1863 (Transport of Native La- 

bourers). 

[Rep., Ben. Act ll of 1870.]- 

— Special law — Punishment — Pine — Sub‘ 
Magistrate of the first class. — A Sub-Magistrate 
of the first class has power to de.al with the 
case of an offence provided for by a special laWi 
as the above Act, when the punishment 
awardable is six months, fine and fine only. 

S. 67 and not s. 65, 1.P.C., is applicable to such 
a case. 10 W.R. Cr. 30. 

Act VI of 1863 (Calcutta Hunicipality). 

[Rep., Ben. act IV of 1876.] 

(1) ~Construction of Act — Right of way.^ 
The words “lands, walks, gangways, or other' 
thoroughfares ’’ must, incase of ot^truction, 
be restricted to mean those spaces over which ^ 
the public, by cousent or dedication of the- 
owner, enjoy the right of passing and re-passing 
for market purposes. 1 Ind. Jar. N.S. 102. 

(2) — Conviction of owner of baiaar for permit- 
ting obstruction . — In order that a conviction 
may be sustained against the owner of a bazaar, 
under bye-law 7 of the above Act, it must be* 
s h own that he actually permitted an obstruction 
in the paths of the bazaar. Boorke. O.C. 412. . 

(3) — S. 18 ~ Duties of Justices of the Peace' 
for the Town of Calcutta — Supplying tanks for 
water. — Where the Jmstioes had closed a tank- 

• This local Act was passed by the Imperial 
Legislature. 
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2, — Bengal Acts — continued. 


2. — Bengal Acts— continued. 


Act Y1 of 1863 (Calcutta Municipality) — cld. 

for the purpose of coustruotiug in its place a 
difieront means of water supply, a viandavius 
was issued directing tho Justices to maintain 
the tank and supply it with water, or to substi- 
tute another tank in its place and supply that 
with water. 2 Ind. Jur. N.S. 182. 

(4) — i?s. 151, 229 and 230— Liability of 

Justices for compeiisatio^i for duviage in making 
sewers, etc. — Negligetice — of damages — 
Writ of mandamus. — See 8 B-L.R. 433 = 17 

W.R. 364. 

(5) — S. 200~~Warrant for search (i«d seizure 
— Jurisdictiou of Chairman of Justices — Proce- 
dure. —The above Act does not empower the 
Chairman of the Justices, as such, to issue a 
warrant under s.200; such a warrant must show, 
on tho face of it, that the Justice issuing it had 
jurisdiction ; the application under the section 
must be reduced to writing ; the evidence taken 
therefrom must bo recorded ; and notice m\:^t 
be given to the party proceeded against. Bourke 

O.C. 232. 

(6) — S. 226— Suit agahist Justices for damage 
in repairing drains — Contractors — Negligen^— 
Cause of action — Notice of action. — See 8 B.L.R. 
265. [P., 34 C, 257, 5 C.L.J. 143, 17 B. 307.J 

. (7) — See No. 4, supra. 


Act III of 1864 (District Municipal Improve^ 

I ment) — continued. 

Municipality has discretion to refuse permission 
for the excavation of a tank, and the Courts 
have no power to interfere with the botta fide 
exercise of such discretion. 17 W.R. 215. 

j 

(6) — S. 27 — Warrant of arrest — Chap. XV, 
Crim. Pro. Code (1861)— A Magistrate or Muni- 
i cipal Commissioner has no power to issue 
; a warrant for the arrest of a person who 
' mav have failed to appear on a summons to 
! answer a charge under the above section, for 
using the premises as a straw or wood depot 
without a license. The provisions of Ch. XV 
of the Code of Criminal Procedure, 1861, are 
] not applicable to ofiences under tho Act. 16 
W.R. Cr. 1. 

I 

' (7)— S. 57 — Obstruction of drain by tree 

blown down . — The obstruction of a drain by a 
tree blown down by a cyclone was held not to 
be an obstruction within the meaning of the 
above section. 3 W.R. Cr. 33* 

(S ) — Blocking up private drain . — The Muui- 
1 cipal authorities have no power under the 
1 above Act, to impose a fine on a person for 
blocking up a drain which is not shown to be 
public property, or along the side of any high- 
way. 14 W.R. Cr. 23* 


(8) — S. 229— See No. 4, stipra- 

(9) — S. 230— See No. 4, supra. 

Act III of 1864 (District Municipal Improve- 

meut). 

CREP., Ben. ACT V of 1876.] 


(9)— S.65— to 2 »illdown ruinous house 
— Notice of action . — Under the above section, if 
Municipal Commissioners deem a house or a 
building to bo in a ruinous state, they may, 
after the notice prescribed by that section, cause 
the same to be taken down. 9 W.R. 279. 


(1) - Power of Municipal Commission's to 
close or divert public highv:ays.— Act III of 
1864, which vests public highways in Municipal 
Councillors, does not empower them to step up 
or divert such public highways. 1 J*G* 13- 

(2) — Land let to tenants by ownei — Hw 
liability , — Where the owner has let the land w 
tenants, then the owner ia not liable, but the 
occupiers. 3 W.R. Cr. 57 ; 8 W.R.Cr. 45. 


(Z)— Public highways— Powers of Munich 
palily. — The fact that, under Act HI of lob^ 
(B.C.), public highways are vested in the 
Municipality, does not, ipso facto, empower i 
to stop up or divert them. 2 C. 425. 

( 4 )_ 53 . 6, 79— Power of Municipal Commis- 
sioners to administer oath — C^der to close 
burning ground . — As every Municipal Commis- 
sioner is vested by s. 6 with the powers of a 
Magistrate under s. 23 of the Grim. Pro* 

1872, such Commissioner is authonwd to 
administer an oath, if the purposes w the Ac 
require that he should do so. 19 W.R* oUtf. 
[D,, 26 0. 125]. 

■ (6)— S. 19—Befusal to permit excavation of 

tanks — Discretion of Municipality . * ® 
above section of the bye-laws of the Howrah 
Municipality framed under s. 84, and con- 

finned by the IJeutenant-Govemor, the 


^ 0 ) — Bye-law of Municipality— Roofs with 
inflammable material. — A bye-law made by the 
Howrah Municipality in the exercise of the 
authority vestedinit bys.63. forbidding the erec- 
tion or renewal of the external roof and walls 
of buildings with inflammable materials, was 
held to forbid the renewal even of the portion of 
the roof with such material. 24 W.R. Cr. 70. 

(llj — 5 s. 65 and 66 — Nuisance — Prospective 
— In a case in which the accused was 
convicted of a nuisance under s. 66, Act HI 
(B.C.) of 1864, and sentenced to pay a fine of 
Rs. 10, and further fined Rs. 2 a day for every 
day the nuisance continued unabated, the High 
Court (following a precedent cited) set aside only 
so much of the order as inflicted the fine pros- 
pectively. 20 W.R.Cr. 64 = 12B.L-R. App. 2- 
(IS W.R. Cr. 44, D.). [F., 26 W.R. Cr. 6.] 

(12) — S. 66 — See No. 11, supra. 

(13) — S, 67 — Fine for suffering pn-emises to be 
in filthy state — Owners and occupiers — Where 
a land was occupied by tenants and tho owner 
lived in another district, and there was notlung 
to show that he sufiered the land to be in a 
filthy state, the imposition of a fine on the 
owner would not be a pro^r exercise of the dis- 
cretion given under the above section. 8 B.L.. 

R. App. 9=16 W.R. Cr. 70. 
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-2, — Bengal Acts — continued. 


2, — Bengal Acts — continued. 


Act III of 1864 (District Municipal Improve- 
meot) — continued. 


Act III of 1864 (District Municipal Improve' 
ment) — concluded. 


(14) — S. 67 — Allowing ground to remain in ' 
filthy state. — The owner of the ground is liable 
under the above section whether his ground was 
made dirty by himself or by somebody else. 

3 W.R. Cr. 33. 

i 

(15) — Ss. 67, 73 — Omissioji to clear away 

jungle — Power of Magistrate as Municipal Com- j 
missioner. — In this case upon a notice being 
served on a party under s. 73, he did not choose 
to clear away the jungle referred to. Held, it 
was open to the Magistrate, as Commissioner 
of the Municipality, either to clear the jungle 
at the expense of the party in possession or to 
inflict a fine under s. 67. 24 W.R. Cr. 79. | 

(10) — S. 73 — Expense of clearing away jungle 1 
after notice to defe^ant. — The Municipal Com- 
missioners are entitled, under the above sec- | 
tion, to recover from the defendant the expense i 
of clearing away any jungle which they found I 
on his land, upon his failure after the notice to 
clear it himself within the time specified in the 
notice. 7 W.R. 213. 


neighbourhood thereof. 25 C. 425.] 

Regular reports signed by Medical men would 
constitute evidence within the meaning of the 
above section. A proceeding taken under s. 79 
is not a judicial proceeding, and the evidence 
referred to therein means evidence without 
oath. 19 W.R. 309. 

(24) — S. 79— 5eeNo. 4, supra. 

See Judicial Officers, Liability of, 13 

W.R. 340. 

Act V of 1864 (Canals). 

[Rep. in part. Act XII op 1873. Rep., 
(LN ASSAM), ACT V OF 1897]. 

— Conviction, when sustainable, wider the 
Act . — A conviction cannot be had under the 
Act unless it is charged and proved that the 
accused wilfully obstructed the navigation. 

11 W.R. Cr. 18 = 2B.L.R. A.C. 23. 

S. 16— See OBSCENE PUBLICATION. 2 B. 
L.R. A.C. 23. 


(17) — S. 73 — See No. 15, supra. 

(18) — S. 77 — Notice of action — Suit agavist 
Municipal Commissioners. — A notice of action 
against Municipal Commissioners is absolutely 
necessar}' under the above section. A notice of 
objection to, and demand for, a reconsideration 
of the order complained of is not sufficient. 7 
W.R. 92. 

(19) — S. 77 — Omission to take out license. — 

The accused was charged for not taking out a 
license fora wood yard. He pleaded that the 
yard had been in existence prior to 1864. Held, 
that the Magistrate was wrong in refusing to 
inquire into the allegation as to the existence of 
the yard prior to 1864. 15 W.R. Cr. 84. 

(20) 8. 77 — “ Using pretnises” for offensive 
trades. — The words “uses any premises” in the 
section means using and employing the premises 
as a place for the carrying on of the oflensive 
trades mentioned in that section. 16 W.R. Cr. 
4 . 

(21) — S. 77 — Burning bricks for private use . — 
This section refers to the burning of bricks for 
trading purposes. It does not refer to cases where 
bricks are made for the particular use of the 
person burning them; such person need not take 
out a license for that purpose. 20 W.R. Cr. 65. 

(22 and 23) — 5. 79 — Scope of section — Closing 
burning ground— Interference by Municipality 
Proceedings under Act—Beports by medical 
men. — This section does not authorise Munici- 
pal Commissioners to close a burning ground 
which has been used for very many years, mere- 
ly because they think that the burning of dead 
bodies is offensive. It allows them to interfere 
■only when it shall appear to them upon the evi- 
dence of competent persons that any burning 
^Jiatot ground is in such a state as to be 
dangerous to the health of persons living in the 


Act YII of 1864 (Salt). 

[Rep. in part, act XII of 1873; ACT 
XTI OF 1882. AMENDED, BEN. ACT I OF 
1873. REP. (IN ASSAM), ACT V OF 1897. 

Declared in force in Santhal Parga- 
NAS, Reg. Ill OF 1872, s. 3, as amended 
BY Reg. Ill OF 1899, s. 3.] 

, See Act XII OP 1882. 

„ Bom. ACT XXVII of 1837. 

,, ,, XXXI OF 1850. 

M ,, VII OF 1873. 

,, ,, II OP 1890. 

MAD. ACT XVII OF 1840. 

,, ,, VI OP 1871. 

M >• I OF 1832. 

M ,, ,, IV OF 1889. 

„ U.P. ACT XXXVI OF 1855. 

(1) — Ss. 12 and 16 — Co^ifiscation of salt 
found toiihout pass — Intention to sell. — When 
salt of a quantity exceeding five seers is 
found within the limits prescribed by s- 12r 
unprotected by a pass, the salt is contraband 
and such salt is liable to seizure, the parties 
transporting it being liable to be punished under 
8. 16. It matters not whether any attempt or 
intention to sell is proved or not. 6 BX.R* 
381 ; 15 W.R. Cr, 21. 

(2) — S. 26 — Rawana, endorsement of, by 
police or customs officers. — A raxoana as defined 
by this Act is complete on the face of it without 
any certificate by way of endorsement, signed 
by the superintendent showing that the endorse- 
ment made by the preventive officers of enstoms 
have been examined by him. The section only 
gives power to fine when the salt is not specified 
in the ratoana. 23 W.R. Cr. 6. 



893 


THE ALL INDIA DIGEST. 


894 


2. — Bengal Acts — continued. 

Act VII of 1864 (Salt) — co«(i»nt'd. 

(3) — S. 16 — Salt carr ied partly by land and 
partly by water. — Where a person, who had 
taken a quantity of salt under a rtijcnna for 
transit from Calcutta to his golah^ part cf the 
journey to bo performed by water and part by 
land, conveyed a portion of it to his^ golah 
where the rawaiui was, and was conveying the 
rest in two separjite batches by laud, it was 
held that he could not be convicted under s. 16. 

22'W.R. Cr. 71. 

(4) --S. 16— See No. 1, sztpm. 

(5) — Ss. 16 and iS— Possession of con(ro6n7id 
salt. — A conviction for possession of contrabaud 
salt would be set aside, if the salt bad alread) 
reached its destination and was not cnioutc. 

22 W.R. Gr. 82. 

(6) — Ss. 16 and 21 — Possession and sale of 
salt.— yfhere a person was convicted under s. 16 
and another under s. 21 of the same Act the 
former with having had in his possession salt not 
covered by a rnionna and the latter with 
having sold to the former the said salt, neia 
that the conviction of the former under s. 1 
was illegal, the salt in his possession ha%nng 

been a portion of salt for which the latter had 
taken out a rnwana, but that the conviction of 
the latter under s. 21 was proper, as he had 
failed to certify the salt sold by 
former on the back of the rau’ana. lb w.k. 

Cf. 64. 


(7)— S. 17 — Infliction of penalty on owner 
ar^ servant.— In a case of conviction for having 
in possession contraband salt* the ^ y 
cannot be inflicted on the owner of tho 
and also on the servant or goniastna of tne 
owner who has the salt in his Possession. In 
the above case, the possession of the serva 
was held to be the possession of the master. 

22 W.R. Cf. 9. 


(8)_S. IS — Confiscation of salt— Power of 
releasing from confiscation. Under t e ^ o 

section, salt not being conveyed by the route 
and to the place prescribed in therai.nm be- 
comes absolutely confiscated. ^ 

releasing any such salt is vested in 
of Revenue under s. 89 and not in the Magis 

irate. 7 W.R. Cr. 48, 


(9)_5. 18— Salt seized, power of 
to release.— k Magistrate no authority 
release salt seized under circumstances i 

which the seizure is found , on the t 
oflEender, to have been warranted by s. lo, 

Vn of 1864 (B.O.). 8 W.R. Cr- Cir. 1. 

agent.— A Magistrate can, under 

seotion, convict both the owner of o 

salt and hia agent who transports it. Th g 

trate need not pass sentence on the m J 

the boat in which the salt was being 

edwhen seized, when their boat bas ‘leen 

already confiscated by the Magistrate. 

B. Of. 7. 


2.— Bengal >4cfs— continued. 

Act YII of 1864 (Salt)— conefurfed. 

(11) S. 18— See No. 5, supra 

(12) — S. 21 — See No. 6, supra. 

(13) — S. 29~-Potoer of Magistrate to confiscate 
salt. — The power of a Magistrate under s. 29 to 
confiscate salt not protected by a raxvana in. 
a prohibited district is not affected, because 
there was no attempt or intention to sell the 
salt within the prohibited district. 15 W.R. 
Cr. 21. 

Act VI of 1865 (Transport of Native Labour- 
ers). 

[Rep., Ben. act ll of 1870]. 

(1) — S. 31 — Procedure under section — Crim. 
Pro. Code (1S61), s. 444.— The proceduro- 
under s. 31 must bo conducted in accord.anco 
with s. 444, Crim. Pro. Code, 1861. 3 B.L.R. 
A. Cr. 39 = 12 W.R. Cr. 29. 

(2) — Ss. 31 ayid 32 — Protector of labourers, 

power of— Wages of labourers — Mode of taking 
account. — Until au enquiry is made unders.31, 
the Protector of labourers is not competent 
to act under s. 32. 3 B.L.R. A.Cr. 39 = 12 

W.R. Cr. 29. 

(3) — S. 32 — Essentials for a conviction under 
section. — To support a conviction under s. 32, 
it must be shown that the wages or part of the 
wages due have remained unpaid for more than 
six mouths. But in an account current, the 
payments are not to be appropriated for the 
wages of the month in which the payment wjis 
made. 3 B.L.R. Cr. 39 = 12 W.R. Cr. 29. 

(4) — See No. 2, supra. 

Act VII of 1865 (Slaughter-house). 

[Rep. (in Suburbs of Calcutta), Ben. 
ACT IV OF 1876 ; (IN ASSAM), ACT V OF 1897.] 

(1) — License for carrying on slaxighter -house 

liJotice of revocation. — The length of notice 

to be given to persons holding licenses for 
carrying on slaughter houses under the Act 
must bo determined in each case according to 
its own particular circumstances, 6 W.R. Cr. 
77. 

(2) — S. 2 — Using place as slaughter house . — 
No person is liable to any penalty under the 
section except a person who, without a license, 
uses a place or building as a slaughter-house 
either by letting it out for such purpose, or by 
employing servants and others for the purpose 
of killing cattle thereiu ; but a person who may 
be the mere servant of a butcher killing cattle 
in a particular slaughter-house or a butcher 
resorting accidentally or occasionally to a 
slaughter-house for the purpose of killing an 
ox or a sheep there, does not use the place as a 
slaughter-house within the meaning of the 
above section. 16 W.R. Cf. 4. 

(3) — S. 7 — Slaughtering cattle — Owner of a 
slaughter-house. — The owner of a slaughter- 
house, by giving it in lease to another, parts 
with his interest in it, and ceases to have any 



395 


THE ALL IN^DTA DIGEST. 


396 


2» — Bengal Acts — continued. 

Act YII of 1865 (Slaughter-house) — coticluded. 

power to allow or disallow the slaughtering of 
cattle therein, and in such a case, he does not 
bring himself within the terms of the above 

section. 14 W.R. Cr. 67 = 6 B.L.R. Ap. 28. 

Act I of 1866 (Ferries, amending Bengal 
Regulation YI of 1819). 

[Rep. (in beng.al), ben. act i of 1885 ; 

<IN ASSAM), ACT XII OF 1891 ] 

S. 2 Suit to re-open a ferry against the pro- 
"visions of the section not maintainable— See 
Ferry. 15 W.R. 132. 

Act lY of 1866 (Calcutta Police). 

[Rep. in part, act xn of 1873; Act Xll 

OF 1875 ; ACT IV OF 1877 ; BEN. ACT II OF 
1867, S. 17 ; Ben. ACT I OF 1869, S. 8 ; BEN. 
Act IV OF 1879 ; BEN. ACT I OF 1890, SS. 1, 3. 
asiended, Ben. act li of 1876. s. 12 • Ben 
ACT II OF 1886, SS. 2 TO 4 ; BEN. ACT II OF 
1895 ; Ben. Act III of 1897]. 

See ACT V OP 1861 . 

„ „ VIII OF 1S95. * 

„ Bom. act XIII OF 1856. 

„ „ „ XLVIII OF 1860. 

„ „ „ IV OF 1902. 

„ Bur. Act IV of 1899. 

„ Mad. Act XXIV op 1859. 
i» II n I OP 1665, 

„ „ „ HI of 1888, 

(l)--S. 5—Poicer$ of Deputy Commissioner. 
—A Deputy Commissioner of Police, under s. 5 
of Bengal Act IV of 1866, has all the powers 
of a Commissioner, subject to the control of 
that oflBcer, that is to saj', the Commissioner 
may at any time set aside his orders, or he 
may give, either in printing or othet^vise. any 
special direction with regard to any matter. 
Apart from such special direction, any act of 
the Deputy Commissioner, provided it be with- 
m the powers of tlie Commissioner, is made 
valid under that section. No instructions 
eitner in writing or otherwise, or either general 

^ specific acts, are necessary. 20 

v» d70« 


(2)--S. 9^%rcular order authorising the 
Calcutta polwe to inquire into matters.S. 9 of 
the Act authorises the Commissioners to issue 
orders from time to time for various purposes 
amongst which, one is “ to render the polled 
mrce efficient in the discharge of all duties.” 
The circular order authorising the Calcutta 
I»lice to inquire into matters comes within 
the scope of such a purpose. 7 C.W.N. 883. 


(8) S. 26- Power of Magistrate.^AVo. 
Maj^trate had power to convict summar 
^der the above section, for an offence puni 
able under s. 166, Penal Code. 1 B.L.R? O 


/cIl-R.* 37— S-tfc ACT I OP 1878, s. 39. 



2- — Bengal Acts — continued. 

Act lY of 1866 (Calcutta Police) — concluded. 

(5) — S. 37 — See No. 4, supra. 

(3) S. 46 — Search warrants — Power of 
Deputy Commissioners. — A Deputy Commis- 
sioner is empowered to issue search warrants 
under s. 46 of the Act. 20 C. 670. 

(7) — Ss, 46, 72 — Common gaming house — 
Presumption under s. 46 of the Calcutta Police 
Act, under what circumstances it may arise— 
Existence of a warrant which has been executed 
agahist other j,;^rson5 ]oho has since beeti 
convicted and tried, hai'dly a justification for 
arrest, when the arrest is not really made under 
it~Indinn Penal Code, ss. 323, 332.— When a 
person is arrested for an offence not really 
under warrant, the mere fact that a warrant 
had been issued for his arrest, which warrant 
had been executed .against other persons, who 
have since been convicted, can hardly be put 
forward as a justiheation for the arrest. Where 
an arrest of a person, who was gambling in an 
open place in view of the police, is sought to bo 
justified as having been made under s. 74 of 
the Calcutta Police Act, it must l>e found that 
the place where the gambling was taking place 
was a common gaminghouse. The presump- 
tion referred to under s. 46 of the Calcutta Police 
Act, cannot arise in a case where the arrest is 
not made on a warrant. 4 C.L.J. 92 = 4 Cr.L. 
J. 71. 

(8) — S. 72 — See No. 7, supra. 

(9) S. 99 (i) — Term ''prosecutions^* ex- 
plained. — Inspector detaining persons in custody 
for police enquiry. — The word “prosecutions” 
in cl. (1) of s. 99 of the Calcutta Police Act 
means “criminal prosecutions”; and the clause, 
so far as the rule of limitation goes, applies to 
criminal prosecutions as well as to civil actions. 
Where a Police Inspector in Calcutta, purporting 
to act under a circular order issued by th® 
Commissioner of Police, detained a person in 
custody for the purpose of police inquiry, held 
that the act of the Inspector was done or at 
least intended to be done under the provisions 
of the Calcutta Police Act, in the absence of 
any evidence to show that he did so in abuse of 
his authority and under colour of it for the 
purpose of harassing or injuring the accused. 
Therefore, a prosecution of the Police Inspector 
under s. 342. I.P.C., after expiry of three 
months from the date of the commission of the 
act is barred by cl. (1) of s.99. 7 C.W.N. 883. 

Act II of 1867 (Gambling). 

[Amended, Ben. act m of 1897. Rbp. 

(IN ASSAM), ACTXn OF 1891. DECLARED IN 
FORCE IN SANTHAL PARGANAS, REG. IH OP 
1872, S. 3, .4.S AMENDED BY REG. HI OP 
1899, S. 8] . 

See Act HI of 1867. 

„ bom. Act in OP 1866. 

„ IV OP 1887. 

„ Bur. Act xvi op 1884. 

»> » .1 I OF 1899. 
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2* — Bengai Acts — continued. ! 

Aot 11 of 1867 (Gambling) — con/tnncd. 

(1) — Jii5(rHmen(s of gaming — Public place — 
Horse raising jnachine called “ liitlc horses ” — 
Pt46?ic place^ ” defined. — The accused kept a 
machine known as " little horses ” which con- 
sisted of metal figures of horses which could be 
made to move in concentric circles by turning a 
handle. The horse which occupied a certain 
position when the machine halted after being 
thus set in motion, is the winning horse. The 
public staked their money on any of the horses 
before the machine was started. The accused 
took all the stakes returning four times their 
stakes to those who had staked on the winning 
horse. The place, in which the machine was 
kept, was an open piece of ground near a bazaar 
and was not separated from it by any wall or 
fence, although it was private property. Held, 
that the machine was an instrument of gaming 
and the place was a public place. A place may 
be a public place, though it may be the private 
property of an individual. Where a place is in 
any way dedicated to the use of the public, it is 
of course a public place. But when it is owned 
privately, and such dedication has taken place, 
the question whether it is a public place seems to 
depend on the character of the place itself and 
the use actually made of it. If the place is an 
open piece of ground, the presumption that it 
is a public place is naturally more easily created 
than where it is a building, or is surrounded 
by a wall. 31 C. 642 = 8 C.W.N. 458. [B , 9 
P.R. 1905 Cr. = 2 Cr. L.J. 46 = 123 P.L.R 1905.] 

(2) See Penal CODE, s. 218, 27 C. 144. 

(3) — Ss. 1 and 6— Instrunieiits of gaming — 
Coins and coujries.— -Although coin and cowries 
may not necessarily be implements of gaming, 
yet, when it is found that they are actually 
used in gaming, they do become within the 
meaning of the Act “ instruments of gaming.” 

5 C.W.N. 803. 

(4) _5. 2—Oovemvtent notification— Subse- 
quent notification.— The notification issu^ by 
Government under the above section^ should 
specify the l imi ts of any town to which Jt is 
intended the Act should apply, and must be 
published in three consecutive Gazett^. 
Where a first notification : which extended the 
Act to a town with specification of limits to 
which it was intended to be applied,^ was 
published only once, and a subsequent notifica- 
tion, published three times, extended the Act 
to the town without specifying the limits to 
which the Act was to apply , it was held that 
the subsequent notifications were not sufficient, 
but that did not prevent the operation of the 
Act in places which are shown to be undoubtedly 
within the town according to its ordinary 
dedgnation. 21 W.R. Cr. 23. 

(6) — Ss. 3, 10— Game of chance, of sTdll— 
Bing gmne — Chief element, skill— Certain 
amount of chance — No offence. — If a game is 
one of skill, it is not an offence under the 
Ouning Act ; if it is a game of mere chance, it 
ie ; where the chief element of a game is one of 


2, — Bengal continued. 

Act II of 1867 (Gambling) — continued. 

skill, the game is not an offence, although 
there is an clement of chance in it. 6 C.L.J. 
708. 

(6) — S. 4 — Gambling — Common gambling 
house — Where the premises of Messrs. J. and 
Co., were used, during the night, when they 
were deserted for business purposes, for the 
purpose of gambling for months together, to 
the profit of the durwjatis left in charge thereof, 
held that the premises could not be regarded 
as a “ comnxon gambling house,” even though 
the diirtvans might have made some profit out 
of the gambling which went on there- 11 
C.W.N. 972 = 6 Cr. L.J. 228. 

(7) — To sustain a conviction under s. 4 of 
the Act, two things have to be established, 
first, that the accused were found gaming, and, 
second, that the place where they were found 
was a common gaming house within the mean- 
ing of the Act. The mere fact of gambling 
having taken place in the house on previous 
occasions is not sufficient to make it a common 
gaming house within the meaning of the Act. 
25 C. 432. 

(8) — S$. 5 and 6 — Gambling — Unauthorised 

entry and arrest. — A Slagistrate can convict 
persons under s. 5 of Act II of 1867 (B.C.) even 
on an unauthorised and illegal arrest by a 
police officer, provided there is proof, indepen- 
dent of the presumption raised in s. 6 of the 
Act, that the house, where the arrest was made, 
is a gaming house. 4 G. 669. [R., U.B.R. 

(1892—1896), 123]. 

(9) — Where a Sub-Inspector of Police, not 
authorised to do so by the District Magistrate 
or Superintendent of Police, under s. 5 of the 
Act, enters an alleged gambling-house and 
arrests persons, a Magistrate cannot convict 
them, even the presumption of evidence creat- 
ed by s. 6 not arising in such a case. 4 C. 
710. 

(10) — S. 6 — Common gaming house. — A house 
cannot be considered, as exclusively private in 
Hs character, which is used for the purpose of 
gaming, by a large party of people of different 
social position and standing who would not 
ordinarily be friends or guests of the owner. 
S. 6 would raise a presumption that such a 
house in which coins and cowries were found 
was a common gaming-house. 5 C.W.N. 603. 

(1 1) — Coiories — Instruments of gaming — Pre- 
sumption. — Although coins are not instruments 
of gaming, yet, coiories being different from 
coins, may be treated as instruments of gaming, 
when they are used as counters, or as a means 
to carry on gaming. The finding of cowries, in 
a house upon search made under a warrant, 
will, under s. 6 of the Act, raise a rebuttable 
presumption that the house is used as a com- 
mon gaming house. 25 C. 432. 

(12) — See Nos. 8 and 9, supra. 

(13) — 8. 10 — See No. 5, supra. - 
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2. — Bengal Acts — continued. 

Act II of 1867 {Gambling) — coiicluded, 

(14) — 5. 21 — "Place," meaning of — Con- 
fiscaiion . — The words “ place” ins. 11 cannot 
but be a public place, and is evidently ejusdum 
generis, with the other words in the section, 
public market, fair, street, or thoroughfare. 
A place within a thakurbari surrounded by a 
high compound wall is not a public place. 

8 C.W.N. 458 = 31 C. 542. 31 C. 910 = 8 
C.W.N. 592 ; R., 8 Bom. L.R. 22 = 30 B. 348 
= 3Cr. L.J. 216.] If the conviction under 
s. 11 cannot be sustained, the order for con- 
fiscation must also fall. 6 C.W.N. 33. 

(15) — Public place — Osara enclosed on all 
sides with doors opening toivards the road . — The 
accused were convicted under s. 11 of the 
Bengal Gambling Act. The place in which 
the gambling was held, was an osara, enclosed 
on all sides, with doors opening towards the 
road, and with a platform between the osara 
and the road, and was a part of a building, the 
private property of certain individuals. It was 
used during the day as a shop, but not so in 
the night. The gambling in question took 
place after midnight on a certain day. Held, 
that the place was not a public place within 
the meaning of s. 11 of the Act. 31 C. 910 = 8 
C.W.N. 592. 

(16) — Public verandah of a pHvate house . — 
Gambling in an osara (verandah) belonging to a 
private owner would not be an offence under 
s. 11 of the Act, if the verandah is not used as a 
common gaming house, although the verandah 
may be accessible to the public in the sense 
that there is no physical obstruction to a per- 
son desirous of stepping on to it. 31 C. 912 
note. 

Act VI of 1868 (District Towns). 

— Sch. K., cl. (1 ), — See JUDICIATi OFFI- 
CERS, LIBIDITY of, 14 B.L.R. 254 = 21 W.R. 
391. 

Act YIII of 1869 (Landlord and Tenant 
Procedure). 

[Rep. in part, Act Vll of 1870. Rep. 
(in Bengal), act Vlii of 1885]. 

(1) — Suit against agent for rent received and 
misappropriated.-^ A suit will lie against an- 
agent under the Rent Act for rents received by 
him, whether or not he has committed in res- 
pect of such rents an offence under the Penal 
Code. 2 W.R. Act X» 103. 

(2) — Fraudulent removal of property — Decree 
of Collector' s Court— Penal Code, 5.206— Act X 
of 1869, s, 145 (B.C.).-— A person, who fraudu- 
lently removes property, intending thereby to 
prevent that property from being taken in 
execution of a decree made by a Collector, 
commits an offence, and is punishable under 
8. 206,I.P.C. and not under a, 145. Act X of 
1859. 10 W.R. Cr. 46=2 B.L.R.S.N. 4. 

(3) — s. Q.—See WRONGFUL DISTRAINT. 8 
C.L.B. 204. 


2. — Bengal Aefs— continued. 

Act VIII of 1869 (Landlord and Tenant 

Procedure) —concluded. 

(4) — Ss. 72, 74, IQ— See CRIMINAL TRES- 
PASS, 7 C. 26. 

(5) — S. 74 — See No. 4, supra. 

(6) — See No. 4, supra. 

(7) — S. 101 — Procedure — Wrongful restraint, 
—When proceedings are taken before a Munsiff 
under the above section, he is bound first to 
inquire whether an offence has been committed, 
and if he is satisfied that it has, the only order 
he can make against the offenders (not being 
tenants) is that they shall pay the value of the 
crops distrained. 20 W.R. 445. 

(8) — Act X of 1869, ss. 145 and 160 — Com- 
plaint — Suit. — A complaint under s. 145 is not 
a suit within the description of suits in which, 
under s. 160, an appeal was given totheZillah 
Judge. 6 B.L.R. 569 = 15 W.R. 136. 

(9) — S. 160 — See No. 8, supra. 

Act VI of 1870 (Village-Chowkidari). 

[Rep. in part and amended, Ben. act 
I OF 1892. Amended, Ben, Act I of 1871 ; 
Ben. Act I of 1886. Appication extended 

—(LOCALLY IN ASS.A.M), BEN. ACT V OF 1«76, 

s. 375 ; (IN Bengal and locally in Assam), 
Ben. act HI of 1884. S. 364.] 

See Penal Code, s. 188, 25 C. 274. 

(1) — S. 8 — Fine imposed by Sub-Divisional 
officer on a member of village punchayet — Nature 
of the order — Revision by High Court. — An 
order under s. 8 of the Act imposing a fine on 
the collecting member of a punchayet is an 
order by the Magistrate in bis judicial capacity. 
The order being made under the provisions of 
an Act of the Bengal Council, the person on 
whom the fine is imposed is guilty of an offence 
(s. 4 (p). Grim. Pro. Code), and the fine is 
realisable under the provisions of the Penal 
Code and Grim. Pro. Code. Such a person 
could, therefore, be sentenced to im prisonment 
in default of payment of the fine. An order of 
this nature is, therefore, a judicial order, and 
consequently subject to revision by the High 
Court. 23 C. 421. 

(2) — S. 39— See Crim. Pro. CODE (1898), 
s. 56 (1), 10 C.W.N. 287 =6 Cr. L.J. 201. 

(3) — S. 39, cl. (^?) — Daffadar's authority to ar- 
rest — Continuing offence — Theft — Offence, hour 
long continues. — Under s. 39, cl. (2) of Act VT 
B.C.of 1870, a daffadar is only entitled to arrest 
a person for theft committed in his presenc^ 
One R after having cut down some plantain 
tress belonging to J with the intention of diS' 
honestly taking them, loaded them in a cart 
and was driving away the cart. J pursued the 
cart and on hU crying out that R had cut and 
was taking away his plantain trees, a daffadar 
came up and arrested R. Held, that the offence 
of theft did not continue when the daffadar 
came up and as the offence of theft was 
pleted b^ore the daffadar came up, and arrested 
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2, — Bengal Acts — continued. 

Aet Y1 of 1870 (Village Chowkidari) — coyicld, 

R, the arrest was illegal' and therefore the 
reeoue of R from the daffadar's custody was not 
an offence. 12 C.W.N. 367 - 7 C?. L J. 188 = 

38 G. 361. 

(4)— S. 45— See PENAL CODE, s. 136, 14 C. 
W.N. 282. 

• Aet VI of 1871 (Bengal CIyII Courts Act). 
CREP., ACT XII OF 1887] . 

(1)— S. 24— Evidence Act, s. 5T {!)— Judicial 
notice of Malioniedayi Ecclesiastical law — Penal 
Code, ss. 79, 296 — DisturbitiQ a religions assent’ 
In a inasjid used by tbe members of the 
Hanifi sect, who use the word *'amen ” in their 
prayers in a low tone of voice, the accused, a 
Muhammadan of another sect called out 
“ nmen” in a loud tone of voice, according to 
the tenets of his sect, and was convicted of 
an offence under s. 296, I.P.C. Held by the 
Pull Bench [Mahntood, J. dissenting). The 
Magistrate should re-try the case, having re- 
gard to the following questions : 

(1) Was there an assembly lawfully engaged 
in the performance of a religious worship ? 

(2) Was such assembly in fact disturbed by 
the accused ? 

(3) Was such disturbance caused by acts and 
conduct on the part of the accused by which 
he intended to cause such disturbance, or 
which acts and conduct at the time of such acts 
and conduct, he knew or believed to be likely 
to caxiso such disturbance ? 

Per Mahmood, J.—{a) To say that the utter- 
ance of the word '"amen"' aloud, after the Imam 
has recited the ‘ ‘ Sttrai- Fateha'^ causes a disturb- 
ance in the prayer of a congregation, some or 
many of whom say the word in a low tone, is 
to contradict the express provisions of the 
Muhammadan Ecclesiastical Law as explained 
by the four orthodox Imams. 

(6) A mosque once consecrated by 
worship cannot in any case , 

founder, and every Muhammadan has the ie„ai 
right to enter it, and perform 
according to his own tenets, so long as the 
of worship is in accord with the recognized 
rules of Muhammadan Ecclesiastical Law. 


(c) The discussion said to have token P^®^® 

after the act of the accused, could ^*^'® ® ^ 
taken place during the interval the 

prayers were not going on, 

therefore, faU under the purview of s. 

(d) The accused being fully entitled b> 1®^ 

to enter the mosque, to join the congregation, 

andto say the word “ omen’ 

justified by law in exercising hia right of w P 

within the meaning of s. 79, , 

liahmood, J. The Courts are bound to take 
judicial nntic aot the Muhamadan Ecclesiastical 

• This local Act was passedTby the Imperial 

Xiegialature. . 

26 
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2* — Bengal Acts — continued. 

Act VI of 1871 (Bengal Civil Courts Act)— 

Law, and the rules of thelawneed not be proved 
bv specific evidence. 7 A. 461, F.B, [i?., 12 A. 
494, F.B., 18 C. 448, P.C., 13 A. 419, F.B., 1 
C.W.N. 76, 15 P.R. 1902, F.B. Cr = 104 P.L. 

R. 1902, 35C. 294 = 12 C.W.N. 289 = 7 C.L.J. 
433 = 3 M.L.J. 191]. 

Act 11 of 1872 (Jute Warehouse and Fire 
Brigade). 

[REP., Ben. act V OF 1879] . 

(1) — Ss. 4 and 34 — Procedure — Storing jute-^ 
License. — Before a conviction for storing jute 
in a ware-house without a license can be had 
under s. 4, proceedings should be taken under 
the provisions of Ch. XV of the Code of Criminal 
Procedure, 1861. as required by s. 34 of the 
former Act. 19 W.R. Cr. 4. 

(2) — S. 34 — See No. 1, supra. 

Act III of 1873 (Excise). 

[REP., Ben. act VII OF 1378]. 

See ACT X OF 1871. 

„ XXII OF 1881. 

Ben. act II OP 1876. 

vn OF 1878. 

IV OF 1881. 

— S- I — See ACT XI OF 1849,11 B.L.R. 250. 

Act II of 1876 (Excise, Amending Ben. Act 
lY of 1886). 

[REP., (EXCEPT S. 12), BEN. ACT Vlt OF 
1878]. 

See ACT X OF 1871. 

„ XXII OF 1881. 

Ben. Act III of 1873. 

VII OF 1878. 

IV OF 1881. 

BEN. ACT IV OP 1866, 13 C.L.R. 336, 

Act Y of 1873 (Bengal Survey). 

« 

[REP. IN PART (IN BENGAL), BEN. ACT 
VII OF 1880. Rep. (in Assam), act XII op 
1891. Declared in force in angul and 
THE KHONDMALS, REG. I OF 1894, S. 3]. 

— S, 45 — Obstrtiction to Canongoe appointed by 
Settlement Officer — Penal Code, s. 186. — Where 
a Canongoe appointed by a Settlement Officer 
in connection with the settlement of certain 
khas niehal belonging to Government was ob- 
structed in his attempt to drive some pegs in 
the land by way of demarcating the boundary, 
held, that he was not acting in tbe dischargo- 
of any public fundtion within the meaning of 
s. 186, as either of the two conditions required 
by the Act had not been proved. 6 C.W.N. 120. 

Act I of 1876 (Registration of Mahomedait 
Marriages and Divorces). 

See PENAL Code. s. 419, 17 0.-606.. 
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2,~Bengal -4c^s— continued. 

Act lY of 1876 (Calcutta Municipal Consolid- 
ation). 

[Rep., Ben. Act ll of 1888.] 

. Pfoseciiticni by Corporaticni — Competency 
of Us servant to try as Justice of the Pence.— k 
servant of the Calcutta Corporation was held to 
have such an interest in the result of a prosecu- 
tion by the Corporation (under s. 77 of Act TV 
of 18/6) as to disqualify* him from trvin^ it as 
Justice of the Peace. 7 C 322 = 9 C.L.R. 193 . 

- (2)— 5s. 11 and 12 — Person having no benefi- 
cial interest in the property for which he paid 
taxes, wjiether qualified under above sections . — 
\Vhere it is found that a certain person has 
himself no beneficial interest in the property for 
■which he paid rates and taxes, he being simply 
the manager and trustee of such property, Juld, 
that he was not qualified under the above sec- 
tions. If his name has been entered in the list 
of candidates eligible for election as Municipal 
Commissioners, the Chairman will be directed 
to expunge his name from the list. 19 C 195 
(Note) [R., 19 C. 192.) 

(3) — S. 12 — 5ce NOi 2, supra, 

75 and 79 — License— Assessment — 
Finality of, — It is only where any person, by 
reason of his exercising a specified profession, 
is adynittedly under a duty to take out a license 
under s. 75 of Bengal Act (IV of 1876). that an 
assessment should be made ; and the finality of 
the Chairman’s decision referred to in s. 79 has 
reference only to such cases. The language of 
s, 78 does not (authorise the Chairman to deter- 
mine (when the fact is denied), whether a 
particular person is bound to take out a license 
under s. 75. If that person denies his liability, 
the question can only.be determined judiciary, 
i.e., after taking evidence by a competent Court 
in a prosecution under s. 77. 7 C. 322 = 9 C L 
K. 198 [i?., 9 C. 397.] ‘ * 

(5) See Transfer op Criminal Cases. 

2 C. 290. 

(6) — 5. 77 — Condition for conviction— Setitence 

of fine.— T ot a conviction under s. 77 of Bengal 
Act IV of 1876 for keeping a boarding-house 
without a license, there must be proof of the ac- 
cused having held himself out to the public as 
one whose business or profession it is to receive 
boarders for profit. A proper sentence of fine 
under s. 77 of Bengal Act IV of 1876 should be 
supported by evidence of the assessment on the 
accused’s place of business and the amount 
payable for the license. 8 C. 891 = 11 C L R 
367. iExpl., 10 C. 194.] 

_ {!)— Prosecution under section— Refusal to 
hear evidence— Legality.— Vfhero, in such a 
prosecution, the accused denied his liability a 

refusal to hear evidence on the point on the 
^ound of the finality of an (improper) assess- 
by the Chairman of the Corporation, is 
lUegal. 7 C. 322 =?9 C.L.R. 193. *™*^"°“* 

(8) — S.-79— 5eeNoa. 4 and b, supra, --- 


— Bengal Acts — continued. 

Act lY of 1876 (Calcutta Municipal Consolid- 
ation) — concluded. 

(9) — 5. 88 — Annual value — meaning . — 
Annual value,” in the above section, means 
annual lotting value.” Per Wilson, J. 11 C. 275. 


(i 


U 


• (10) — 5. 101 — Scope of section — Qtuere . — 
Whether the above section ought to be regarded 
as an interpretation clause, oras only directory 
as containing instructions to the Commissioners 
how to proceed when exercising the jurisdiction 
under s. 88 of the Act. 11 C. 279. 

(11) — 5. 117 — Certiorari. — The High Court 
will interfere and quash proceedings on certio^ 
rari, notwithstanding the provisionsof the above 
section, if it appears that that the Commis- 
sioners have acted without or in excess ot 
jurisdiction. 11 C. 273. 

(12) — 5. 248 — Convictuni for keeping animals 
without license — Continuance of same offe^nce 
before con»nc(io)i.— Under s. 248 of Beng. Act 
TV of 1876. a milkman, who has been convicted 
and fined under the section for keeping an 
animal without a license, cannot bo again 
prosecuted for the continuance of the same 
offence before the date of the conviction. Nor 
can such a milkm.an be separately prosecuted 
for the offence, for each day the offence is con- 
tinued as a separate and distinct offence- under 
the above section before conviction. 13 C. 108. 

Act V of 1876 (Bengal Municipality). 

[Rep. in part, act ll of 1901. Rep. (in 
Bengal and locally in Assam), Ben. 

ACT III OF 1884. j 

(1) — Bye-law ultra vires under Bengal 
Municipal Act (Bengal Act V of 1876)— Effect of 
s. 2 of Bengal Municipal Act (Bengal Act IIJ of 
1884 Bye-law 83 — Validity, — The word ‘ pre- 
scribed’ ins. 2 of Act III of 1884, must mean 
“ duly” or lawfully prescribed, and the section 
cannot make inira vires a bye-law which is 
obviously ultra vires under Act V of 1876. 
The bye-law 93 purporting to be made under 
s. 313, Bengal Act V of 1876, and sanctioned by 
the local Government provides that persons 
failing, after service of notice, to trim trees 
overhafiging tanks, which are likely to foul the 
water tbere^ shall be liable to a fine not exceed- 
ing Rs. 10 and to a daily fine not exceeding* 
Rs. 2 until such requisition be complied with. 

, Held that the bye-law was ultra vires. 21 C. 
837. 

(2) — 5. 2J6, prosecution tinder — Bench of 
Magistrates, power of — Omission to remove 
ohstructio>\, — In a prosecution under s. 216 of 
Bengal Act V of 1876, a Bench of Magistrates 
has jurisdiction to determine whether the order 
that had nob been carried out was a proper one* 
or not. 9 C. 38. 

Act YII of 1876 (Land Registration); 

[Rep. in part, Ben. act vn op 1880 - 

AMENDED, BEN. ACT V OF 1878. DBCLABBD’ 

IN FORCE IN THE SANTHAL PABGANAS, 

Reg. m OP 1872, s. 3 , as amended bx 
Reg. in of 1899, S. 3.1 


405 


THE ALL INDIA DIGEST. 


406 


— Bengal Acts— continued. 

Act VII of 1876 (Land Registration) — cld. 

(1) -Ss. 52, 53, Si—See PENAL CODE, 
ss. 191, 193 (2), 9 C.W.N. 127. 

(2) — S. 53 — S^e No. 1, supra. 

(3) — S. 56 — See PEN.^L CODE, ss. 174, 175, 
186 and 188, 29 C. 236 = 6 C.W.N. 141. 

(4) — S. 84 — See No. 1, supra. 

(5) — S»88 — Board of revenue t rule passed by 
— lloio far bviding — Evidence — Admissibility — 
Deposition before Land Registration Deputy 
Collector not taken in accordance tcith the 
provisions of Civ. Pro. Code. — Rules passed in 
the course of a proceeding of the Board of 
Revenue, and not drawn up by the board 
\mder s. 88 of the Land Registration Act (VII 
B.C. of 1876), have not the force of law. Where 
the Deputy Collector, in a proceeding under the 
Act of 1876 recorded the deposition of a witness, 
which was not read over and interpreted to the 
witness, held, that the deposition was not 
inadmissible in evidence, as the rule of the 
Board of Revenue, which directed that “the 
depositions of- witnesses jwe to be taken as 
directed in the Civ. Pro. Code, by the presiding 
officer, and not by the amla of the Court,” was 
passed in the course of the Board’s proceeding, 
-and not draNvn up by the Board under s. 88 of 
the Land Registration Act, and. therefore, has 
not the force of law. 11 C.W.N. 470 = 5 Cr.L. 
d. 281. 

AotYilX of 1876 (Estates’ Partition). 


p 2. — Bengal Ac/s— continued.- 

j Act YII of 1878 (Excise) — conthiued, 

I 

(1) — Vetidor of spirits — Breach of condition of 

license — Conviction of servant — Rank of excise 
officer. — The conviction of the servants of a 
licensed vendor of spirits for a breach of the 
license is not necessarily illegal ; and a Magis- 
trate is competent to punish more than one 
such servant, if each of them was guilty of a 
breach, 9 C. 847 ; Overruled, 29 C. COG, 

F.B. ; R., 17 C. 566, IN.LR. 81). The ex- 
cise officer, to whom a licensed vendor of spirits 
is bound to produce his license, must be of the 
higher grades and not any Police officer exer- 
cising the powers of an Excise officer. 8 C. 207 
= 10 C.L.R. 389. 

(2) — Ss. 4, 40 and 75 — Foreign excisable arti- 
cle — Gitrjat-Ganja — Penal Code, ss, 99. 147 and 
353 — Resistance to a public officer acting loithout 
legal authority. — Where the accused offered re- 
sistance to an Excise Sub-Inspector in his 
attempt to search the house of one of the accus- 
ed persons for Gurjat-Ganja, held, that Gurjat- 
Ganja was a foreign excisable article, as defined 
in s. 4 of Act VII of 1878, as amended by Act 
IV of 1881, and consequently the excise officer 
had no legal authority to enter and search the 
bouse and that the accused were, therefore, not 
guilty of an offence either under s. 147 or 353, 
Penal Code. Held, also, thats. 99 of the Penal 
Code could not protect the officer as his conduct 
was altogether illegal. 24 C. 324 = 1 C.W.N. 
233. 


[REP., Ben. act V of 1897.] 

(1) — Ss. 112 and 116— Functions of a butwari 
eimir — Penal Code, s. 186. — S. 112 of the Act is 
limited to those cases where the community 
of interest in the land in dispute between the 
proprietors of the estate under partition as a 
body and the proprietors of other estates is ad- 
mitted. Where there is no such community 
of interest, it will pot be within the legitimate 
functions of a butwari amin to proceed to 
measure the lands without a special order from 
•the Collector, made after a preliminary en- 
quiry. 22 C. 286. 

(2) — S. 116— See No. 1, supra. 


Act YII of 1878 (Excise). 


[Rep. in part, act xni of 1889 ; ACT 
V OP 1897. REP. IN PART (IN BENGAL AND 
LOCALLY IN ASSAM), BEN. ACT VII OF 1880. 
REP. IN PART AND AMENDED, BEN. ACT IV 
OF 1881. AMENDED, ACT IX OF 1886, S. 3 ; 
ACT Xin OP 1890, SS. 6 AND 7 ; BEN. ACT 
I OP 1883. Declared in force— in the 
SANTHAL PARGANAS,- REG. Ill OP 1872, S. 3, 
AS AMENDED BY REG. HI OF 1899, S. 3 ; 
IN THE ANQUL AND THE KHONDMALS, REG. 

I. OF 1894, 8. 3.] 

See ACT X OF 1871. 




„ XXnOPl881. 

„ Ben. ACT ni op i873. 


*1 


ti 


t* 


n OF 1876. 


•»» 


rv OP 1831. 


(3) — S. 14 — Selling toddy to European 
soldiers — Power to cancel license — Act III of 
1880, s. 14. — The words “ spirituous liquors,” 
in s. 14 of the Bengal Excise Act, must be in- 
terpreted in their popular sense. So taken, 
fermented toddy comes within the words of 
s. 14 of the Act, which forbids the sale of any 
spirituous liquor, wine or intoxicating drug to 
European soldiers. In his judicial capacity, a 
Cantonment Magistrate has no authority to 
cancel the license of a person convicted of an 
offence under s. 14 of the Act, as the power to 
cancel licenses belongs to the revenue authori- 
ties. 15 C. 452. 

(4) — S. 15 — Sale by wholesale, what is . — 
Under s. 15 of the Bengal Excii-e Act, a sale of 
more than twelve quart bottles of spirituous or 
fermented liquors of the same kind, made at 
one transaction, is a sale by wholesale. 6 C. 
832 = 8 C.L.R. 152. 

(6 ) — See No. 21, infra. 

(6) — Ss. 15, 172und61 — Sepcified quantity of 
spirits — Maximum amount.'— Any lesser quan- 
tity of country spirits, which the Chief Com- 
missioner of As&am, exercising the powers of 
the Board of Revenue, may have declared to 
be the maximum quantity, by any rule or order 
made by him under the provisions of s. 15 of 
the Act, cannot be debmed to be “ the quantity 
specified in s. 15, within the meaning of s. 61.” 
8 C. 214 = 10 C.L.R. 1S5. [F., 9 C. 847.] 

(7) -^S- VI— See No. 6, supra.. 


I) 


II 
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2.— Bengal Acts — continued. 

Act VU of 1878 (Excise)— 

(8) — Ss. 17 and 61 — Posses&ion of liquor . — 
Certr^in liquor was consigned to a company of 
licensed vendors at Agra from Europe. The 
petitioner, at the request of the consignee, 
cleared this liquor at Calcutta by paying the 
duty and landing charges. The Abkari autho* 
rities seized it. while it was being conveyed to 
Howrah station for despatch to the consignee 
at Agra, and the petitioner was convicted of 
having the liquor in his possession in contra- 
vention of ss. 17 and Gl of the Excise Act, 
that the conviction was wrong. 11 O.L.R- 427. 

(9) — Ss. 39 and 40 — Arrest under the Act, 
when a lawful one. — Where an excise Sub- 
Inspector arrested some persons found illicitly 
distilling liquor and took them to a neighbour- 
ing village and asked for the assistance of a 
Punchayet who, instead of giving assistance, 
collected men and rescued them, held, that the 
arrest was a lawful one. 4 C.W.N. 245. 

(10) — S. 40 — See Nos. 2, 9, supra. 

(11) — 5. 53~Sale in presence of master — 

Liability of servant. — The accused, a servant 
in the employ of a licensed retail vendor, sold 
to a person a quantity of Piichwai in excess of 
the quantity allowed to be sold by the master’s 
license, in the presence of his employer and at 
his request. He simply handed the liquor to 
the vendee. Held that the accused could not 
be convicted under s. 53 of the Bengal Excise 
Act, as the facts proved did not establish a sale 
by the accused, and the mere mechanical act 
of banding the liquor could not bo regarded as 
a sale by the accused. 17 C. 866. [D., 29 C. 

49G.] 

(12) — S. 53- — Ganja sold by master in con- 
travention of the terms in the presence of ser- 
vant — Receipt of money by servant — Penal 
Code, ss. 34 and 114. — Where a servant receiv- 
ed the money for ganja sold by his master in 
contravention of the terras of his license, 
master and servant both being present at the 
sale, held, that the servant was guilty of the 
offence by the provision of s. 34. Penal Code, 
and not as an abettor of s. 114, Penal Code, 
not being applicable to the case. 29 G. 496. 

(18)'*y''S'. 55 — Teryn, spirituous liquor ex- 
plained- Although the term “ spirituous 
liquor.” is not deffned in the Act, it does not 
include a medicinal preparation, merely be- 
cause it is a liquid substance containing al- 
cohol in its composition. The case would be 
different, if a person has been found manu- 
facturing alcohol or spirits separately for the 
purpose of being used in the preparation of a 
medicine. 24 C. 157 = 1 C.W.N. 1. 

(14) — Ss. 53, 59 — Prosecution under s. 59, 

The person prosecuted under s. 59 for breach 
of license should be the licensed vendor and 
not his servants. 11 C.L.R. 416. 

(Id)— Ss. 53, 59, 60 — S. 53, when appli- 
cable-’-^. 53 4oes not apply to sales by a 
©d vendor contra^ to the terms ©this license • 


■ 2, — Bengal Acts — continued. 

Act Yllof 1878 (Excise) — cortiiuw^c?. 

but provides for a breach of the conditions ot 
a license not covered by the second clause of 
s. 59. 6 C. 621. ' 

(16) — 5s. 53, 59 ayid 61 —Qff^^^ UJider ss. 53 
61 — License for sale and possession at a 

certaiyi place— Sale at a differeyit placets* 59- 
of the Excise Act, offence uyider — ServatiVs 
liability for the master's act, — The servant, 
who delivers ganja to purchasers at the bid- 
ding of his master and who sells it and receives 
the price, cannot be convicted of offences under 
ss. 53 and 61 of the Excise Act (VII, B. C. of 
1898). 

When a person having a license for the sale 
and possession of ganja at a certain place sells 
it at a different place, he commits an offence 
under s. 59, and net under ss. 53 and 61 of the 
Excise Act. 12 C.W.N. 461 = 7 C.L.J. 377 = 

7 Or. L.J.344. 

(17) — S. 53, Award of maxityiutyi senteyxce 
under — Additioyial alteynative setitence of 
iyyiprisoyiyyient — Competency of Magistrate . — 
Coyiditions oj offence under s, 58. — When the 

! accused were sentenced under s. 53 of the 
Bengal Excise Act to the maximum term of 
imprisonment awardable under the section and 
were, in addition, sentenced, under s. 74, to an 
alternative sentence of imprisonment, held, the 
Magistrate bad hot thereby exceeded his powers 
under s. 12 of the Presidency Magistrates’ Act, 
as the additional sentence could not affect his 
powers in respect of the original sentence under 
s. 58. To constitute an offence under the 
latter part of s. 58 the offender must have 
introduced or attempted to introduce for sale 
spirituous liquors manufactured at another 
place into the limits fixed for the consumption 
of such liquors manufactured at a distillery 
established under s. 9 of the Act, without a 
special pass from the Collector; where, 
therefore, such limits have not been fixed under 
the section, a conviction is bad. 6 C. 575 = 8 
C.L.R. 250. 

(18) — S. 59 — Licensed manufacturer or vendor 
•^Breach of liceyise by servant — Servant, whether 
liable. — The servant of a manufacturer or vendor 
under Bengal Act VII of 1878 is not liable 
under s. 59 of the Act to the penalty provided 
by that section for the commission of an act in 
breach of any of the conditions of the license of 
such manufacturer or vendor not otherwise 
provided for in the Act. 29 0.606 = 6 C.W.N» 
674, F.B. 

(19) — See Nos. 14, 15, 16, supra. 

(20) — S, 60 — 5eeNo« 16, supra* 

(21) — Ss- 60a‘iyd 15— Sale by servant —Lidbili- 

iy . — The licensed retail vendor is the only per- 
son liable to conviction under s. 60, and not the 
SQTvani of such vendor. Queere — Whether a 
s.al6 of twelve quart lx>ttles of one kind and 
three of another, at the same time, comes with- 
in the prohibition in the Explanation clause of 
s. 16 ? 6 C, 832 = 8 C.L.R. 182. Uppr., 29 0* 
606, F.B, ; Diss., 8 0. 207 ; 17 C. 666.] 
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— Bengal Acts — continued. 


! 2.~BengaI i4c^s— continued. 


Act YIl of 1878 iExcise) — co^icluded. 

(221 — S. 67 — Imported liquor — Possfssiou , 

u iOiout pass by Agent ofco}isigru'e. — The posses- , 
•sion of liquors by an agent, authorised to land , 
and forward them to the consignees, would not 
constitute sufficient possession to justify a con- 
viction under s. 61 of Bengal Act YIl of 18 <8 ] 
for being in possession of them without a pass. ^ 
9 C. 223. 

(23) — S. 61 — Sale by servant of licensed 
vejidor — Cooly employed by servant — Conviction 
under s. 61. — The coo^^ction of a cooly, who 
carried eight quart -bottles of country spirit 
sold by the servant of n licensed vendor, under 
•s. 61 of Bengal Act VII of 1878. is illegal and | 
must be set aside. But the conviction of the 
servant would be proper ; whether it is under 
s. 53 or s. 60 is immaterial. 9 C. 847 = 12 C. 
Ii.R. 451. [P.. 17 C. 566. I N.L R. 81.] ^ 

(24) — See ACT IV OF 1889, ss. 6 and 7, 23 
€, 174. 

(25) — See Nos. 6, 8 and 16, supra. 

(26) — S. 74— Provision for additional punish- 
finent. — S. 74 providing for additional punish- 
ment in the case of a “previous conviction for 
a like offence” merely contemplates the 
conviction for an offence punishable with a fine 
of Rs. 200 or upwards, and another conviction 
for another offence punishable similarly, i« not 
being necessary that the previous convection 
should have been for the same offence. 6 C. 575 
= 8 C L.R. 250 iP., 16 C, 799 ; li.* 4 C.L.J. 
408 = 38 C. 1036.] 

(27) — S. 74 — Selling wine by retail with a 
wholesale license.— The offence of selling wine 
by retail, with a wholesale license, is an offence 
like to the offence of selling wine without a 
license at all ; it is equally the offence of selling 
wine without having a license so to sell it. 

16 G. 799. 

(28) — S. 75, interpretation of—Exm^ law-- 

Confiscation in the owner's abseJice.—The boat, 
in which excisable articles are carri^ in coa^ 
travention of the excise law. 
confiscated under the provisions o/, f- 
Bengal Excise and Licensing Act (VII B. O. ot 
1878). unless it is found that the owner of the 
boat was in some way m the offence 

Xiudet the excise law. 12 C.W-ri* 


Act lY of 1881 (Excise Act Amendment Act). 

[Rep. in paut, act V of 1897. Declar- 
ed IN FORCE IN THE SANTHAL PARGANAS, 
Reg. Ill OF 1872, S. 3, .\S AMENDED BY 
REG. HI OF 1899, S. 3.J 

See ACT X OF 1871. 

„ „ XXII OF 1881. 

„ BEN. ACT HI OF 1873. 

„ „ II OF 1876. 

„ VII OF 1878, 

See BEN. ACT VII OF 1878, 24 C. 324 = 1 
C.W.N. 233. 

Act 11 of 1882 (Embankment). 

[Rep, in p.^rt, act IX of 1890.) 

(1)— Ss. 6, 76, 80— Failure to comply with the 
provisions of ss. 6 and 80, effect of—Cominission 
of acts prohibited by s. 76 (6).— The direction m 
s. 6 as to the publication of the notification 
in the manner directed by s. 80 is merely 
directory and intended to inform people living 
in the locality. The further directions in s. 80, 
as to the publishing of the proclamations and 
the issuing of notices are intended to servo 
the same purpose. Failure to comply with 
eitherprovisions cannot override the declaration 
in s. 6 that the provisions of the notification 
shall take effect one month from the publica- 
tion of the notification. But compliance with 
such provisions would be most material on the 
question of punishment in a prosecution under 
I s. 76. Ob the principle that ignorance of law 
I is no excuse, a person who has committed any 
! of the acts prohibited by s. 76 (6), one month 
after the publication of the notification in the 
Gazette, cannot escape prosecution by denying 
all knowledge of the publication. 7 C.W.N. 
286. 

(2)— Ss. 6, 80 — Notification— Manner of publi- 
cniion.— The notification referred to ins. 6 of 
the Act must be published in the manner 
provided by s. 80 ; so that a publication of it 
in the Calcutta Gazette alone would not be 
' sufficient. 11 C. 570. 

(S) — S. 76 — Offence under — Adding to em- 
bankment.— Q. 76 of the Bengal Embankment 
Act prohibits, not only the construction of new 
bundhs, but also adding to old bundhs so as to 
obstruct the flow of water. 12 C.W.N. 344 =7 C. 
L.J. 239 = 7 Cr.L.J. 185. 


(29)_s. 75— See No. 2, supra. 


(4)— S. 76— See No. 1, supra. 


Act IX of 1880 (C^a). 

[Rep. in part and amended, 

JU OP 1885 (WlfeN ANI> where declared 
IN FORCE), amended, ACT VTI OF 1881 , 
Ben. act H OF 1881.] 


(1) — Ss. 14, 94 and 96 — Sea PENAL CODE, 

s. 177, 11 Cft. L.J'. 11 = 4 Ind. Cas. 679 13 

€.W.N. 191 = 6 M.L.T. 93. 

(2) — S, 94— See No. l,stipra. 

■- (8)— a. 95— See No. 1, supra. 


(5) — Ss. 76 ('a), 79— Addition to the height of 
an erfifytnkment.— The words “ shall add to any 
existing embankment” in s. 76 (a) of Act II 
(B.C.) . of 1882, include an addition to the 
height of an embankment. 30 C. 481 = 7 C.W. 

(6) — S. 76, cl. (5)— “ Shall add to existing 
emhankmeyds,'* meaning of.— The words “shall 
addtoexisting embankments” in s.76 of the 
Act, are not intended to mean any repair to an 
exiating embankment, even if the effect of such 
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Act II of 1882 (Embankment;— 

a repair be to make the embankment higher 
or broader; they only mean an extension in the 
length of an existing embankment. 11 C. 570. 
[Overruled, 30 C. 481 = 7 C-W.N. 284. F.B.] 

77 — Sand bank artijiciolh/ formed — 
Public embankment.— A hank of sand which 
has artificially formed between the two spurs 
erected by Government for the protection of an 
embankment is not an embankment, nor is it 
a public embankment. The cutting through of 
such a sand bank for the protection of one's 
own cultivation is not an offence under s 77 of 
the Act. 5 C.W.N. 108. 

(8) S. 79 — See No. 5, supra. 

(9) S. 80 See Nos. 1 and '2, supra. 

Act III of 1884 (Municipality). 

[Rep. in part. Act ti of looi. rep. in 
TAUT (IN Bengal). Ben, act ii of 1888- 

Ben. ACT I OF 1893. R. 46. ReP. IN PART 
AND AMENDED— Ben. ACT IV OF 1894 ; BEN 
ACT II OF 1896 ; (IN DARJEELING), BeN. 

^ Amended. Ben. act lii of 

1886 ; ACT V OF 1897. DECLARED IN FORCE 

IN THE SANTHAL P.ARGANAS, ReG. Ill OF 

1872, S. 3. AS AMENDED BYReG. Ill OF 18S9. 
S. 3.j * 

See Magistrate, Jurisdiction of 

General Jurisdiction, 23 C. 44. 

(1) — S. 2— “ Prescribed,” meaning oi—See 
Ben. Act V of 1876, 21 c. 837. 

(2) Ss. 0 (13), 30 and 217 (5 ) — Obstructing 
road not vestedin the Municipality. — The word 

road in clause 5 of s. 217 is not limited to 
roads vested in the Municipality. A path 
through a paddy field, over which the public 
has a right of way, would amount to a “ road ” 
within the definition of the term in s. 217 (5) 
17 C. 684 . ' '' 

(3) — S. 30 — See No. 2, supra, 

(4) — 5 . 45 — Delegation of perwersof Chairman 
to Vice-Chairman— Written order of delega- 
tion,— Tho proviso to s. 45 of the Act must not 
be understood as altogether over-riding the 
body of the section. It, merely, relates to 
specific acts in which an express or implied 
consent may have been given, or held to have 

given. A general authority given orally 
by the Chairman to the Vice-Chairman to 
institute prosecutions under the Act with- 
out any written order, does not come under 
8. 45 of the Act and is not a valid delegation of 
the power. The law requires not express 
consent, but a written order, where such general 
powers are delegated by the Chairman. 20 C. 

(5&6)— S. l33-^Applicat%on for license^ 
Jfalse statement— Magistrate's potver to 4ake 
(^gnisanu of offence on his oum moUonr-Crim 

fiS' Code, ss. 282 

. Sll— Applicability of Penal 

under AcL^Where a Deputy 
Magistrate instituted proceedings, o^ hi^ own 


2, ~ Bengal Acts — continued. 

Act III of 1884 (Municipality) — continued. 

motion, against an accused for making a false- 
statement, regarding the number of horses in 
his possession, in an application to a Municipa- 
lity for a license, and charged the accused under 
ss. 182, 199 and 417 read with s. 511, held, on 
an application to the High Court during the 
hearing of the case, that the proceeding was- 
not properly instituted, as there was no private- 
complaint before the Magistrate and as he was 
not empowered to take cognisance of offences- 
of bis own motion in the manner prescribed by 
clause (c) of s. 191 of the Code of Crim. Proce- 
dure. Meld that s. 182, Penal Code, was not 
applicable to the case, as tbe applicant could 
not be said to have tried to dishonestly induce 
the Municipality to omit to inspect his premises- 
under s. 140 of the Municipal Act, merely by 

presenting his application in that form. For, 

under the section, the Commissioners had no 
power to inspect them at all, unless there was 
some other reason which justified their doing 
so, and that, for the same reason, the accused 
was not guilty of the offence of attempting to 
commit cheating under s. 417 read with s. 511 
of the Penal Code. Held, further, that the 
accused was not guilty of an offence under 
s» 199 of the Penal Code, as the statement made 
by the accused for the purpose of taking out 
the licenses was no evidence at all against any 
one but bimself, and could only be evidence 
against himself as proving an admission by him. 
Whenever there is an intention to apply tbe 
previsions of tbe criminal lawto acts authorised 
or required by particular statutes, that intention 
is always made clear by express words to that 
effect. As there i.s no such provision in theBengal 
IVIunicipal Act, the Act is intended to be com- 
plete in itself as regards offences committed 
against tbe Municipality. No penalty is at- 
tached to the omission to make a return under 
s* 133, and there arc no words in tbe Act con- 
stituting the making of a false return a penal 
offence. 22 C. 131. [R., 11 C.W.N. 100 = 5 

C.L. J . 47. ] 

17) — Ss. 155 and 156 — Meaning of the term 
ferry " — Plying ferry without license irithin 
prescribed limits — Unlicensed boat— Rights of 
ferryman, to demand tolls from passengers.— A 
ferry, under the Act, means the exclusive right 
to carry passengers across a stream from one 
bank to the other, on payment of prescribed 
tolls, and the object of s. 155 is to prevent the 
crossing of passengers from one bank of the 
river to the opposite bank by a boat plying for 
hire without a license, within the prescribed 
limits. The crossing of the bar of a stream so 
as to enter another stream would constitute no 
breach of ss. 155 and 166, and a Magistrate will 
not be right in adopting, as a matter of law, 
the precedent of an erroneous judgment of the 
Sessions Judge holding that the crossing of the 
bar at the mouth of a khal so as to enter a river 
and to land passengers on the opposite ban^ 

constituted a breach of the Municipal Act. A 

ferryman has, under no circumstances, au^o- 
rity to demand tolls from persons who are 
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Act 111 of 1884 (Municipality)— confiuned. 

merely passengers in an unlicensed boat ; his 
remedy lies under s, 156 against the person who 
keeps the ferry boat without a license. 27 C. 

317=4 G.W.N. 348. 

(8) — S. 156 — See No. 7, supra. 

(9) — Ss. 202, 218— Removal of a icall and a 
privy— Otener or lessee — Requisition or notice to 
remove — Service on person icliohas built — Fail- 
ure to comply ivith requisition — Liability. — The 
notice contemplated by s. 202 of the Bengal 
Municipal Act (HI of 1884) for the removal of 
any wall or other obstruction erected on any 
road or drain should be served upon the person, 
who may have erected the same, and on failure 
to comply with such requisition, he alone is 
liable to a prosecution under s. 218 of the Act. 

So where a wall and a privy were erected by 
the lessee, and not the owner of a land or build* 
ing, the lessee alone is liable to a prosecution for 
non-compliance with a requisition issued to re- 
move such wall and privy. 2 C.L.J. 226 -=2 Cr. 
L.d. 613. 

(10) — S. 204— Construction o/ the Act. — This 

section applies only to the case of a projection, 
which is caused by a building which is new 
i.c , erected after the passing of the Acts refer- 
red to in this section, and it doe.*- not apply to : 
the case of a projection forming part of a ; 
building which is merely in substitution for an 
old building, which had existed upon the same j 
site, before the passing of the Acts mentioned in 
the section. [Appr., 23 B. 248. J The words 
“which may have been so erected or placed, in ^ 
this section mean erected or placed for the first i 
time, 25C. 160 = 1C.W.N.660. i 

(11) — S* 217 (5)— See No. 2, sui>m. 

(12) — S. 218— See No. 9, supra. 

(IS)— Ss. 218, 353— Obstruction to drains- 
Removal — Limitation. — Although the oflen^ 
of erecting culverts on pucca drains may be 
continuous in its nature, a prosecution for that 
offence cannot be instituted, under s. 353, more 
than six months after • the commission of the 
obstruction was brought to the notice of ^e 
Chairman. S. 218 is not applicable to such a 
case.' 1C.W.N.492. 

(14)— Ss. 224, 246— Notice under s. 246 — 
Regard being had to the fact that the Munwi’ 
pality 18 emppwored to issue a notice under 
8,224, the notice here under s. 246, re the 
demolition of apweea privy, was held to be a 
substantial compliance with the provisions of 
the law. 26 C. 811^8 C.W.N. 508. 

(16)— Ss. 230, 231, 270— Nature of the offer^ 
of constrticting a latrine in contravention of tM 
proviaions of ss. 230, 231.— The offence under 
8ub-B. 8 of 8. 270, namely, the construction of 
latrines in' contravention of the provisions of 
ss. 230 and 281, is not a continuous offence. 

6 C.W.N. 167. 

(iejT-S, 231— See Ng, 16, supra. 


ket III of 1884 (Municipality) — 

(17) — Ss. 236 and 273 (J) — Commencen^nt 
of buildiny second storey without permission, 
whether an offence undei' s. 273 (i) — Grim. Pro. 
Code (1898), ss. 438 and 459.— Whert^ a 8ub- 
divisonal Magistrate, who was also the Chair- 
man of the Municipality, bad in one order 
convicted the accused under s. 273 (1) of the 

1 Bengal Municipal Act, 1884, and, in addition 
to sentence, had, as Chairman, in the same 
f order directed the demolition of the second 
1 storey commenced to be built without permis- 
sion, held, that the whole order should be set aside 
as the case did not come under s. 273 (1), and 
as there was no necessity for permission to 
build a second storey, the act not amounting 
to building or rebuilding a house, nor to obstruc- 
tion or encroachment on roads. 29 C. 491. 

(18) — Ss. 237 and 238 — Notice of intention to 
build — Commencement of building in anticipa- 
iic7i of sanction — Refusal of sanction — Effect . — 

\ Although a person commencing to build a 
I house after giving the notice required by 
s. 237, without waiting for the six weeks men- 
tioned in it, does not necessarily contravene the 
law, yet, when he so acts, the reasonable view 
must be that he does it at his risk, bis act 
being liable to be treated as one in contraven- 
tion of any legal order of the Commissioners 
issued within the sUtutory period of six weeks, 
if such order does not sanction the proposed 
building. 25 G. 419. 

(19) — S. 238 — See No. 18, supra. 

(20) — Ss. 238, 273 — Sanction to build not 
given in proper time — zRight to build without 
sanction. — A person building according to his 
own plans six weeks after his submission of 
plans and specifications for the sanction of the 
Municipal Commissioners cannot be convicted 
under s. 273, for building without a sanction. 
The fact that certain alterations were made after 
such period at the suggestion of the Munici- 
pality, would not make him forfeit his rights, 
under s. 238, to build on his own plan. 5 C.W. 
N. 42. 

( 21 ) — Ss. 243, 244, 267 — Hut, erection of, 
without notice to Commissioners, offence — Notice 
to remove hut, not condition precedent to con- 
viction. — S. 243 of the Bengal Municipal Act 
forbids the erection of a hut within a Munici- 
pality, without a month’s notice to the 
Municipal Commissioners. When, therefore, a 
person was prosecuted under s. 267 of the Act 
for having erected a hut without such notice, 
and it was found that the but was so erected ; 
held, upon the facts found, the accused ought 
to have been convicted, held, also, s. 267 of. the 
Act provides for two distinct classes of offences, 
namely, (1) erecting a hut without a month’s 
notice to the Commissioners, and (2) failing to 
remove a hut, erected without such notice, when 
required to do so, the latter only being an 
offence of a continuous nature, liable to be 
punished with a daily fine Notice to remove 
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Act Hi of 1884 (Municipality) — continued. 

the hut is not a condition precedent to a con- 
viction for the first class cf offences mentioned 
above. 10 C L.J. 17 = 10 Cr. L.J. 191 = 2 Ind. 
€as. 939, 

(22) — S. 244 — See No. 21, supra. 

(23) - — Ss. 345,246 — Suit agaiiist yitmicipality 

Civil Court's jurisdiction for challetujmg ads 

of Municipality, when they ore in conformity 
with statutory powers.— X Civil Court can res- 
train a ^lunicipality from doing anything ultra 
vires, but it has no jurisdiction to try the 
■question whether the Municipality, when it 
was acting within the limits of its statutory 
power, was tight in its judgment -that a certain 
thing should be done. If a Municipality 
haying proceeded in accordance with the pro- 
visions of ss. 246, 24G, Bengal l\Iunicipal Act 
(III of 1884), decides that certain works are 
necessary, that conclusion, in the absence of 
mala fides, cr fraud or considerations of that 
nature, cannot be successfully challenged and 
cannot be gone into, in a Civil Court. 26 C. 
811 = 3 C.W.N. 308. IR., 58 P.R. 1907.J 

(24) — 3. 246— See Nos. 14, 23, supra. 

(25) Ss, 263 and 273— Keeper of hachney 
carriages— Milk man.— Whore a person had a 
number of ponies and also some cows and sheep 
and let out a carriage and pair on monthly 
hire, keeping the same in his stable, and also 
kept other ponies for sale, and supplied milk to 
others out of his cows, held, that the facts 
found did not render him liable within the 
terms of s. 273. 5 C.W.N. 331. 

(26) — S. 267- No. 21, supra, 

(27) — S. 270 — See No. 15, supra, 

(28) Ss, 272 , 272— Conviction under the 
sectwms, when awardable. — In the absence of 
any finding or material in the judgment to 
show that the requisition was served upon the 
accused and what the requisition was about, a 
conviction either under s. 271 or s. 272, cannot 
be maintained. 6 C.W.N. 167. 

(29) — S. 212— See No. 28, sujwa, 

(30) S.273 — Period of sanction, computation 
of, — The period of six weeks during which the 
Mutucipal Commissioners should sanction an 
application to build, is to be computed from 
the date when complete plans and specifications 
are submitted in such a form as to make it 
possible of being considered by the Commission- 
ers. 5G.W.N.42* 

(31) — S. 273— See Nos. 17. 20, 25, sttpra. 

(32) Ss. 320, 321 — Liability for keeping a 
factory in a filthy state.— See ACT XV OF 1881 , 
88. 18, 91,.a. (p), proviso 1 and 17, 25 C. 454. 

(33) — S. 821 — See No. 32, supra, 

337 , 338, 344 and 339,^^Rssoiution 
exiting provisions of s. 337 to a MunicipaHtu 
■^Order as contemplated by s. 337.— Power to 
grant heense — Jurisdiction of Courts. The 


Act III of 1884 (Municipality) — concluded. 

Municipal Commissioners of Madaripur at a 
meeting passed the following resolution: — 
“ That the provisions of s. 337 of the Act be 
j extended to this Municipality.” But it also 
, appeared that Part X of the Act, which includes 
i the section, had been previously extended to 
the Municipality by an order of the Govern- 
ment of Bengal. Held, that the resolution of 
the Municipality was not such an order as was 
[ contemplated by s. 337, and its terms were not 
( sufficiently precise, so as to convey a definite 
I meaning, and it merely purported only to do 
what the Bengal Government had already done 
some time previously. Therefore, the conviction 
I of a person, under s. 344 of the Act, for holding 
I a market on his land, after the passing of the 
1 resolution, without any license, was set aside. 

I It is entirely within the discretion of the 
Municipal Commissioners, under the provisions 
of s. 339 of the Bengal Municipal Act, to grant 
or refuse a license, and the Courts have no 
longer any jurisdiction to control such power, 

, however arbitrarily exercised. 20 C. 654. 

(35) — S. 338 " Sec No. 34, supra. 

(36) — S. 339 — See No. 34, supra. 

(37) — S. 344 — See No. 34, supra, 

(38) — S. S53 — See No. 13, supra. 

Act II of 1865 (Calcutta Municipal Consolida- 

tioni. 

[Rep., Ben. act hi op i899j . 

— S. 87 and the Second Schedule — Insurance 
1 Companies registered in England — Business in 
j India carried on through agericy of general nxer' 
chants, — An Insurance Company, which is re- 
gistered in England, with a paid up capital of 
f ICO, 000, which issues policies, and carries 
on the general business of insurance in Calcutta, 
through the agency of general merchants there, 
is not liable to the license tax imposed by s. 87 
of the Act, as such company does not come 
either under the section or any of the classes 
mentioned in the Second Schedule of the Act. 
22 C. 581. lAppl, 21 M. 5 ; R., 24 M. 205 ; D., 
25 C. 488] . 

Act III of 1885 (Local Self-Goveromeiii). 

[S. 45 and Sch. II amended, Act I of 1903] , 

. (1) — S. 78 —See No. 2, infra. 

— Ss. 139 and 78 — Bye-law made under — 
Authority of the District Board to make the bye- 
law not ultra vires. — Where the bye-law.of a Dis- 
trict Board, made under s. 139 of the Bengal 
Local Self-Government. Act, was in these 
terms : — “ Whoever encroaches on any road by 
cultivating crops or by ploughing it np for culti' 
vatioD,or by the consitpictioa of any building or 
structure thereon, except by the permission of 
the Chairman of the District Board, shall be 
liable to a fine not' exceeding Rs. 60 and to a 
further fine not exceeding Bs. 2 for every day 
on which the offence is con tinned;** held thab 
! the bye-law was not uUra vires cf the 
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Act III of 1885 (Local Self-Government)— cM. 

Board, which had power, under s. 139 read with ! 
s. 78 of the Bengal Local Self-Government Act, ! 
to make such a bye-law. The building of the 1 
part of a house over part of a public road, with- 
cut the permission of the Chairman of the j 
District Board, is punishable under the bye-law. 
IIC.W.N. 1099 = 6 Cp. L.J.319. 

* Act Ylll of 1885 (Tenancy). | 

[AMENDED, ACT VIII OF 1886; BEN. ACT | 
III OF 1898. SUPPLEMENTED, BEN. ACT HI 
OF 1895, SS. 28 TO 32, 86 (c). S. 84 DE- 
CLARED IN FORCE IN THE SANTHAL 
PARGANAS, Reg. Ill of 1872, S. 3, AS 
AMENDED BY REG. Ill OF 1899, S. 3] . 1 


j?, — Bengal Acts — continued. 

Act YIII of 1883 (Tenancy)— conc/utferf. 

(6) — S. 188— No. 5, supra. 

(7) - S. 95 — Penal Code, $s. 193 and J.99— 
Proceedings xoithout jurisdiction —False state- 
ment given in such proceedings . — There is no 
provision in the Bengal Tenancy Act authoris- 
ing a District Judge to direct a person .to 
deliver certain accounts and papers belonging 
to an estate to a common manager appointed 
under s. 95 of the Act, nor is there any power 
given to him to institute a proceeding on the 
person’s failure to comply with the order and to 
examine him on oath in such proceeding. 
Therefore, a person making a false statement 
in that proceeding cannot be convicted under 
s. 193 or s. 199 of the Penal Code- 20 C. 724. 


(1)— 5. 5S(3)— Criw. Pro. Co^ {1898), ss. 4 {o), 
^9 {Hi — Jurisdiction of Magistrates to try a 
landlord for the act specified in s* 58 (3)* Read- 
ing the definition of offence ” in s. 4 (o) with 
A. 29 (2), and the last entry in Sch II, Grim. 
Pro. C<^e, a Magistrate has jurisdiction to try 
a landlord for the act specified in s. 58 (3) of 
the Bengal Tenancy Act, namely, failure to 
‘prepare and retain counterfoils and rent 
receipts. But the trial of such offences must 
■he conducted with the ordinary procedure. 
A conviction under s. 58 (3), Bengal Tenancy 
Act, based merely on an admission alleged to 
Jiave been made by the accused, and recorded 
in a report written by a Police officer in another 
case, after the examination of the accused on 
oath, was held to be irregular. 9 C.W.N. 816 
= 2 Gp. L.J. 532. 

(2)— S. 69 Penal Code, s. 186— Person 
nominated by Collector under s. 69 of the Act 
'Public servant . — A person nominated by a 
•Collector, under s. 69 of the Bengal Tenancy 
Act, for the purpose of making a division of 
crops between the landlord and tenant is not a 
public servant within the meaning of the Penal 
-Code. 18 C. 618. [D., 26 C. 153.] 


(g^ — S. 123 — Public servant, obstruction to — 
Warrant- Cutting crops distrained under s. 123 
of the Act — Penal Code, ss. 143 and 186 
— Absence of complaint by public servant con- 
cemed — Crim. Pro. Code (1898), ss. 4 and 195. 
— A person, acting under the orders of a 
Munsiff, was cutting crops which were dis- 
trained under s. 123. Bengal Tenaocy Act. 
While doing so with the assistance of a number 
of labourers, the petitioners in a mob threat- 
ened the labourers and prevented the peon 
from having the crops cut. The peon lodged 
information of the occurrence, and the 
petitioners were convicted under ss. 186 and 
143, Penal Code. Held, that the conviction 
under s. 196, Penal Code, should be set aside 
as there was no complaint of tbe public servant 
concejjpsd wit)i s. 195, Crim, Pro. Code, taking 
complaint as defined in s. 4, Crim. Pro. Code. 
30 C. 285. [R., 8 C.W.N, 17 = 30 C. 910]. 

Act II of 1888 (Calcutta Municipal Consoli- 
dation), 

[REP., Ben. ACT III OF 1899]. 

See Ben. ACT III OF 1899, ss. 449, 452, 579, 
7 C.W.N. 654. 


(3) — Ss. 69 and 70— Crim. Pro. Code (1882), 
i. 195 — “ Court,'* meaning cf — Collect^ 
acting under ss. 69 and 70 of the Act. The 
word “Court” is not defined in the Crim. Pro. 
■Code, but it certainly has a wider meaning 
than a C6urt of Justice as defined in the Penal 
Code. Having regard to the obvious purpose 
for which s. 195 was enacted, the widest 
possible meaning should be given to the word 
*“ Court,” as therein mentioned .and it will 
include a tribunal empowered to deal with a 
particular matter and authorised to receive 
-fvidenco on that matter, in order to arrive at 
■a determination. A Collector, acting under 
iW. 69 and 70of the Bengal Tenancy Act is such 
a tribunal, and is, therefore, a ‘ Court’ wthin 
'the meaning of s. 195 of the Crim. Pro. Code. 
i7 C, 872. [R.. 2 Weir 170 = 24 M. 121] 

* (4)— S. 70— Sec No. 4, supra. 

.. (6)-S8. -90, 169— See Orim. PR?- ^OPB 
(1898), 8. 107, 9 C.W.N. 618=2 Cr.L.J. 338. 

. • This local Act was passed by the Imperial 
J^egislfttuie* 


(1) — List of Voters — Chairman's duty . — The 
Chairman’s duty is to publish tbe general or 
original list of voters, 60 days before the day 
for each general election, and, if required, to 
revise the list in the manner laid down in s. 22 
of the above Act. 22 C. 717. 

(2) — Ss. 8 and 19— Exercise of power of 
voting . — There is nothing specific in the Acts, 
which prevents or disentitles a person who is 
qualified to vote under s. 8, from exercising 
his right in the event of his name not appear- 
ing in the revised list of voters. The only 
prohibition of this nature which exists is that 
found in tbe rules, of the Local Goveiinment 
issued under s. 19 of the Act- 22 G. 717. 

(3) — Ss. 11 and 12— See Ben. ACT IV OF 
1876, 19 C. 196, Note. 

(4) — S. 12 — See No. 3, supra, 

(6)— Ss. 14 and 24^Right of Hindu joint 
family to empower one to vote on its behalf.— 
The portion of the Municipal Act, which deals 
with persons - qualified to be elected, is to be 
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Act ir of 1888 (Calcutta Municipal Consoli- 
dation) — continued. 

found in s. 14 of the Act. The right of a 
Hindu joint family to empower a person to 
vote on its behalf is given by s. 24, which 
does not precede s. 14. 19 C. 192. lAppL, 22 
C. 717.J 

(6) — S. 19 — See No. 2, supra. 

Ss.l9, 21, 22,23 — Reuisedlist of voters — 
Supplementary list. — Neither the aboveAct,nor 
the Local Government’s Rules issued under s. 19 
of that Act. require that the names of either 
the candidate or his proposer, seconder, or 
approvers, should appear in the revised list of 
voters, prepared under ss. 21, 22 and 23 of the 
Act. There is no sanction for the issue of any 
supnlementary list of voters to be found either 
in the Act or under the rules issued by the 
Local Government under s. 19 of the. Act. The 
Chairman cannot even revise the original list 
of voters on his own motion at any time. He 
can only do so in the manner stated in s. 22, 
or, on an application made under s. 21, or in 
pursuance of orders made by the Presidency 
Magistrate under s. 23. 22 C. 717. 

(8) S. 21 — See No. 7, sxipra, 

(9) S. 22 — See No. 7,sif;»*a. 

(10) S. 23 — See No. 7, supra. 

(11) - -S. 24 — See No. 5, supra. 

(12) Ss. 24 and 25 — Interpretation of the 
Act.—^ha Legislature intended to provide that 
a family, firm, company, or association should 
be represented by oqe of their own members, 
on whom they could rely and who would do as 
they desired, and that, although the omission 
so to provide appeared to be a grave defect in 
the Act, which the Legislature plight well take 
into consideration, still, it is not possible to 
introduce into the above section, words which 
were not to bo found in such section, namely, 

such person being a member of such joint 
Hindu family, etc.” Therefore, in this case, 
the Court reluctantly came to the conclusion 
that It would not be justified in putting such an 

would involve the 
addition in the Act of words which the 
Hegislature had left out. 19 C. 198. 

(13) S. 25 — See No. 12, supra. 

{U)—S. 31— Compliance xoith the section— 
Chaxpnan s p(mer— Duty of candidate standing 
for election. Where there is a prima facie com- 
pliance with the above section, the Chairman 
has no power to go further and determine 
qutetions affectmg the status of persons claiming 
to be candidates duly qualified under the Act. 

f ® discretion to interfere 
with the list of candidates. (19 0 . 192, . Appr.h 

Court hM 

jurisdiction, by a proceeding in the nature of a 
guo warranto, to restrain a person duly elected 
Irpm exercising the functions of a duly elected 

above section, 

ft. candidate for electioninuat, within the time 


2,--BengaI Acts — continued. 

Act II of 1888 (Calcutta Municipal Consoli- 
dation) — continued. 

mentioned, send in his own name, together 
with the names of the proposer, seconder, and. 
approvers- This rule cannot be waived by the- 
Chairman. 22 C. 717. 

(15) — S. 32 — Interference with list of candi- 
dates for election as Municipal Commissioners. 
— No order can be made, under s. 45, Act I of 
3877, unless, amongstolher things, it is shown 
that the doing, or the forbearing to do an act- 
by any person holding a public office or by any 
corporation or inferior Court, is clearly incum- 
bent on such person or Court in hisor its public 
character, or on such corporation iuitscorporate- 
character. The Chairman of a Municipality 
cannot be ordered to show cause why the name- 
of a particular person should not be removed 
from the list of candidates for election as- 
Commissioner, since the above section does not 
impose on the Chairman of the Municipality 
the duty of exercising any judicial discretion or 
taking any judicial action on thelistofcandidates- 
prepared under that section. 19 C. 192. [Appr., 
22 C. 717}. 

(16) — S. H7-and Schedule II, Rule 7 (6) — 
hxcexxse tax — Liability of joint-stock company 
having no registered place of business . — A joint- 
stock company having no registered place of 
business in Calcutta, but carrying on, through 
an agent, a business prescribed in the Second 
Schedule of the Act, comes within the scope of 
s. 87, and is bound to take out a personal 
license, although it is not liable to take out a 
local license. 25 C. 483 — 2 C.W.N. 328. 

(17) — Ss. 236y 241 — Material alterations of 
the structure of a house — Sanction. — The words 
“material alteration of the structure of any 
house ” in s. 236, contemplate the erection of 
anything on a site attached to. or detached 
from, any building standing on it, so as to alter 
the structure of the house, that is to say, of the- 
house with all the building standing on that 
site. Sanction is necessary for such building, and 
failure to obtain the same entails the liability 
under s. 241. But an order of demolition under* 
s. 449 of Act m of 1899 is not legal. 7 C.W. 

N. 374. 

(13) — S. 241 — See No. 17, supra. 

(19)— Ss. 307, 336, Rule 6, Sch. 2Seeping' 
animals without license ^ Premises in le^e'f- 
possession — Validity of prosecution of owner. 'r- 
The words of s.336, though apparently general, 
must be read with thia limitation, namely, that 
the penalty under the section attaches to the 
owner for permitting any animals to be kept 
thereon for profit without taking out a license' 
.when he has direct possession of the premisee- 
in question ; but when the property is let out* 
it is the duty of the lessee to obtain the license. 

In the latter case, the owners of the premises- 
cannot be prosecuted under s. 807. 25 C. 828 = 

2 C.W.N. 289. .V ) 

(30)— 5s. 335 and 336rT-lj%ceins^~Cow-^hed* 

— By paragraph^Q of s. 336, the owner of aco«»- 

' . 

I * 
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2. — Bengal Acts — continued. 

Act II of 188B (Calcutta Municipal Gonsoli* 
dation) — concluded. 

sbed is allowed time up to the 1st Juno of every 
year to take out a license. Therefore, a person 
cannot bo prosecuted under s. 33G of the Act 
before the 1st Juno for keeping an unlicensed 
shed. 24 C. 360. 


(21) — S. 336 — See Nos. 19, 20, supra. 

(22) — S.364 — Sale of adulterated mustard oil. 
— Where a person was charged with having sold 
mustard oil mixed with other kinds of oil on the 
evidence of a chemical analyst, and he proved 
that what was know’u as mustard oil in the 
market was ordinarily prepared in the same 
manner as the specimen, held, that the accused 
was protected under the first proviso to s. 3G1 
of the Act. 3 C.W.N. 66. 


2, — Bengal Acfs— continued. 


(23)-~Ss. 381 and 38H — Certificate prohibit- 
ing the lise of a burial ground. — S. 3S1 of the 
Act requires that, in stating the period ori a 
certificate under the section \,e.g., prohibiting 
the use of a burial ground), the point of time 
from which the period is to run must be men- 
tioned ; in the absence of any express mention 
of the point of time from which the period is to 
run, it cannot be taken to run from the date of 
the certificate itself. 23 C.492 = 2C.W N. 145. 


Act II of 1889 (Private Fisheries Protection) 

— concluded. 


(2 ) — Fishing in private waters — Bona fide 
claim of right . — Where a person has a bona- 
fide claim of right of fishing in private waters 
upon the basis of a lease, he cannot bo convicted 
of an offence under s. 3. The question, whether 
the lessee ought to have satisfied himself 
thoroughly that the lessor has a good title to 
the property, is not a matter that properly 
comes under the Fisheries Act. 6 C,W.N. 
118. 


Act I of 1892 (Village Chowkidars, Amending 
Bengal Act VI of 1870). 

[Rep. in part, act V of 1897]. 

See Evidence act, ss. 25 and 26. 2 C.W. 
N..G37. 

— S. 23— See CHOWKIDAR. 27 C. 3GG = 4 
C.W.N. 252. 

Act 1 of 1895 (Public Demands Recovery). 

[Rep. in part and amended, Ben, act 
I OP 1897. Declared in force in the 


(24) — S. 382— See No. 23, supra. 

(25) — Ss. 412 and 417— Power of the corpora- 
tioti to make bye-laws for taking out permit — 
Bye-laws (C), 4,6 — Failure to take out yermH — 
Qxujere. — Whether it was competent for the 
Municipal Commissioners to make bye-laws, 
under s. 412 of the Act, creating the duty or 
obligation of taking out a permit, and whether 
disobedience to such byo-law would constitute 
a punishable offence. Where a milkman having 
been convicted, for not taking out before tbe 
1st December, a half-yearly permit in accord- 
ance with bye-laws (C), 4, 6, made under the 
provisions of s. 412 of Bengal Act II of 1888, 
by the Municipal Commissioners of Calcutta, 
WM charged again with continuing the offence 
by failing, for the space of seven days subse- 
quent to the said conviction, to take out the 
permit for the same half-year, whilst still 
carrying on the business as a milkman, hefd, 
that the offence of not taking out a permit, on 
or before the 1st December, was complete, when 
that day had passed, and that, as be had already 
been punished for it, he could not be again 
convicted for the same offence. 20 C. 605. 

(26)— S. 417— See No, 25. supra. 

Act II of 1889 (Private Fisheries Protection). 

(1) — S* 3 — Fishing in private waters— Boaa 
fide dispute as to boundaries — Jurisdiction of 
Criminal Courfe,— Where, in a charge under 
8. 8, of having fished in the waters of another 
person, the accused pleaded a bona fide claim 
to it and it was shown that there had be^ 
dispute and litigation between the parties, held, 
that the matter should not be tried by a 
Criminal Court and still less in a 
way. 4 C.W.N. 247. 0i Tii 


Santhal Parganas, Reg. Ill of 1872, 
s. 3, AS AMENDED BY REG. Ill OF 1899, 
S. 3J. 

— Certificate under the .\ct — Powers of Court. 
— The Court issuing the certificate, under the 
Public Demands Recovery Act, is vested with 
all the powers conferred by the Law on a Civil 
Court to enforce a compliance with the 
certificate by the payment or by realisation 
through distress of the amount so declared to 
be due. 28 C. 217 = 5 C.W.N. 291. 

See PENAL CODE, s. 206, 28 C. 217=5 

C.W.N. 291. 

Act I of 1899 (General Clauses). 

[Declared in force— in the Santhal 
Parganas, Reg. HI of 1872, s. 3, as 
AMENDED BY REG. Ill OF 1899, S. 3 ; IN THE 
CHITTAGONG HiLL-TRACTS, REG. I OP 1900, 
S. 4]. 

— S. 8— See Ben. Act III of 1399, ss. 449, 
452, 579, 7 C.W.N. 554. 

Act 111 of 1899 (Calcutta Municipality). 

[Supplemented, Ben. Act II of 1900] . 

( 1 ) — S’ 3(^5) — "Building" defined — Masoyiry 
iijall’—ThQ word “building” in the term 
“ masonry building ” is applied to that which 
can be used as a warehouse or dwelling-house 
or a public hall, or hospital, or for like purposes. 
A detached wall built of masonry is not a 
“ masonry building.” 8 C.W.N. 487. 

(2)— Ss. 198,199, 466, 466 {I)and57t—Sch.ll, 
and Buie 7 of the Act— Trade license, and license 
for storing lime — Liability to take out both the 
licenses — Licenses under ss. 198 and 466 — Con- 
nection between. — The purposes, for which the 
licenses under ss. 198 and 466 of the Calcutta 
Municipal Act are necessary, are widely differ- 
ent, and there is no necessary connection be- 
two Ucensese The taking out of tbe 

k A. ^ 9 
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2»— Bengal i4c#s--continued. 

Act III of 1899 (Calcutta Municipality) — ctd. 

license under s. 198 of the Act is itself no 
excuse for not taking out another license 
under s. 46'1. The scheduled rules that apply 
to the one have no application to the other. 
Where a person carried on the business of lime- 
trader and used a certain premises for storing 
lime, held he was bound to take out a trade 
license under s. 198 of the Calcutta Municipal 
Act, as well as a license under s. 4C6 for storing 
lime, and his omission to take out a license 
under the latter section is punishable under 
ss. 466 (1) and 574 of the Act. 11 C.W.N. 885 
= 6 C.L.J. 183 = 6 Cr. L.J. 148 = 34 C. 913. 

(2-a) — S. 199 — See No. 2, supra. 

(2-6)— S. 270— See No. 8, mjra. 

(3) — Ss. 320 and 674 — Receiver appointed bp 
Court, whether " owner ” of premises he is hold- 
ing.— A Receiver appointed by the High Court 
is not the “owner” of the premises beholds 
as a Receiver, within the definition of the term 
“ owner” in the Municipal Act. If he receives 
rent for such premises, he does not do so on 
his own account, or as agent, or trustee for anv 
person or society, or for any religious or charf- 
tablo purpose, but as an officer of the Court and 
as manager of the property on its behalf. 30 

C. 721 = 7 C.W.N. 706. 

(land 5)— Ss. 320,574— SecCRlM.PliO. Code 
( 1898), ss. 197, 423, 30 C. 927 = 7 C.W.N. 750. 

(6) — 'Ss. 326, 574 — Consolidationof cases based 
on different facts, irregular— Magistrate dicta- 
ting judmenl to clerk, not in accordance xcith 
law — Liability of plumber to prosecution for 
defect inwork notabsolved by subsequent sanction 
granted. — Where two separate prosecutions were 
started by the corporation against a licensed 
plumber for defect in his works in connection with 
two differentpremises, and the Municipal Magis- 
trate consolidated the two cases together : held, 
that such a procedure was irregular. Where 
the Magistrate did not write the judgment 
himself but dictated and signed it, held, that 
the dictation of the judgment contravened the 
provisions of s. 367 of the Grim. Pro. Code, 
Where the work of a licensed plumber was 
found, on inspection after submission of the 
complotiou report, to be defective and in con- 
travention of Ruled ofScb, XV of the Cal- 
cutta Municipal Act, held, that the plumber was 
liable to prosecution notwithstanding that the 
defects were subsequently remedied and the 
officers of the Coloration subsequently sanc- 
tioned the requisite connections. Laxity in the 
administration of the Rulesand Bye-laws of the 
Municipality by the oflicers thereof condemned 
4 C.L.J. 411 = 4 Gr. L.J. 394. 

(7) ; Ss. 341, 450, 574, 631 — Fixture — Lenio- 
hium—IAtnitaiion period in s. 631, whether 
applies to demolition order.— Where, a notice 
under s. 341 of the Calcutta Municipal Act 
ha\dDg been served in January 1907 upon the 
petitioner to remove a certain fixture, proceed- 
ings were instituted against the petitioner in 
1907 under s. 460, and. on the 30th October, ' 


— Bengal Acts — continued. 

Act III of 1899 (Calcutta Municipality) — ctd, 

1909. the Municipal Magistrate ordered under 
s. 450 (6) that the fixture should be demolished 
by the Chairman of the Corporation at the 
expense of the petitioner, held-that s. 631 
has no application to the order of the Magis- 
trate, and the order of demolition was not il- 
legal on the ground of having been made after 
the limitation period prescribed by the section. 
14 C.W.N. 591. 

(®) Ss. 360 and/270 — Bye-law A^o* 64 made 
under s. 360 — Ultra vires — Reasonable con- 
struction — Interference with private property bif 
Municipality — Tethering bullock by a private 
drain Allowing offensive matter to be thrown 
into a private dr/iin.— The road or drain 
referred to in cl. (2) of s. 270 of the Bengal 
^lunicipal Act is a ro.ad or drain belonging to 
the Municipality. If the bye-law No. 64. made 
under s. 350 of the Bengal Municipal Act', 
authorises the Municipality to interfere with 
private property, it is ultra vires. 10 C.W.N. 
667 = 3 Cr. L.J. 450. 

(9) Ss, 372, 3S3 and 449 (7) — De7noHlion of 
a buildmg erected ivithout sanction — Notiu 
under s. 333, tchether condition precedent to the 
passing of order for demolition. — No notice 
under s. 383 of the Calcutta Municipal Act (III 
B. C. of 1899) is necessary, before an order 
under s. 449 (1) of the Act, directing the 
demolition ofa building erected without sanc- 
tion in contravention of s. 372, can be passed. 
12 C.W.N. 271 = 7 Cr.L.J. 110 = 7 C.L.J. 243. 

(10) SS' 383, 449 — Notice before taking pro- 

ceedings under sub-sectUni 2 ofs. 449, — Therc.is 
nothing in the Act m.aking a notice under 
s. 383 a condition precedent to a proceeding 
under the first sub-section ofs. 449. 7 C.W.N. 

554. [7?’.. 12 C.W.N. 271 = 7 Cr. L.J. 110 = 7 

Gt L. J « 2433 • 

(11) — S. 383 — See No. 9, supra, 

(12) — Ss. 391, 449 — Scope of the Act. — The 
Calcutta Municipal Act relates only to acts done 
after the commencement of that Act. including 
acts done to complete a building commenced 
before the Act came into operation. 7 C.W.N. 
374. 

(13) — Ss. 406, 407, 408 and 474 — Notice under 
s. 403— Standard plan— Necessity of attach- 
ing a copy of the plan to the notice — Bustee im- 
provement—Foioer and duty of the Corporation 
in respect thereof . — The duty of the corporation 
in improving Imstees is a most important one 
and they have been invested with the most 
&mple power, but when certain penal sections 
enforc^ by the Criminal law are put in motion 
on the report of the servantsof the Municipality, 
it is incumbent on the Magistrate and the 
authorities of the Corporation to see that the 
legal procedure, which is a condition precedent 
to any conviction, is strictly and properly carried 
out. Where a letter was issued by the Deputy 
Chairman requiring the petitioners to do cer- 
tain works, but no notice under s. 408 was issued 
directing them to specifically carry oub tha 
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2 , — Bengal Acts — continued. 

Act III of 1899 (Calcutta Municipality)— cM. 

works. Held, the conviction of the petitioners 
under ss. 574, 408 of Act III (B.C.) of 1890 for 
neglecting to carry out the works, cannot stand. 
When the Municipality directs one of several 
owners of a btistee to carry out certain im- 
provements and issues a general notice under 
s. 409 of Act (B.C.) of 1S99, it is the duty of 
the Municipality to serve him with a copy 
of the standard plan approved by the General 
Committee, under s. 407, and point out to 
him on that plan what work he is to do. 
11 C.W.N. 508=^5 Cr. L.J. 293. 

(14) — Ss. i06, 408, 409, 5 74— The power of the 
General Committee to proceed either under 
s.406cr s. 408—Suh-Committee'spoxcer to sanc- 
tion amendment of the original plan — Officers 
who should inspect a bustee and submit report — 
Objections of the oicners of a bustee to standard 
plan, hoio to be made. — The standard plan pre- 
pared on a report made by two officers — the 
medical officer and the engineer — on an inspec- 
tion of a under the provisions of s. 406 of 

Act III (B.C.) of 1899 does not become bad in 
law, because one of the officers, the engineer, w.as 
not a permanent servant of the Municipality. 
Notices under s. 403 of Act III (B.C.) of 1899 
haying been served upon all the owners of land 
of a b^tee, one of the owners objected to a cer- 
tain proposed road in the standard plan going 
in a certain direction and on his objection, the 
Sub-Committee decided that the road be deflect- 
ed. The standard plan thus modified was 
approved by the General Committee, who served 
a notice upon the petitioner to carry out the 
improvements according to the standard plan 
so. modified, and for her non-compliance they 
prosecuted the petitioner. Held, that the peti- 
tioner was not entitled to a fresh notice with 
regard to the deflection of the road, in order to 
enable her to urge her objections to the deflec- 
tion, before the Geueral Committee. The law 
contemplates that all persons interested will be 
present before the Sub-Committee, and will 
present not merely their own objections to the 
scheme but also any objection which they have 
to any modification of the scheme on the objec- 
tions raised by others. It is the duty of each of 
the persons, at the time when the matter is 
before the Sub-Committee, to ascertain what 
the various objections of the other persons are, 
and then to oppose those objections if necessary. 
Under the Calcutta Municipal Act, the Sub- 
Committee have power to sanction any amend- 
ment of the original plan, even though the 
amendment be necessary for the purpose of 
avoiding expense, and not for the purpose of 
improving the bustee. The Calcutta Municipal 
Act gives the General Committee full dis- 
cretion to proceed either under s. 406 or under 
8. 409. 12 C.W.N. 1116. 

(15)— Ss. 406, 408, 574, 645— Power of the 
General Committee of Calcutta Corporation to 
detennine the owner for carrying out improve- 
ments under the Act — High Court’s power of 
rwision.— Under 8. 645, the General Committee 
of the Calcutta Corporation has power, where 


2. — Bengal Ac/s— continued. 

Act 111 of 1899 (Calcutta Municipality) — ctd. 

there are gradations cf owners or persons, to 
determine who may be regarded as owners, or 
whore there is a doubt as to who is the owner 
bound to perform the duty, to determine which 
of such owners shall be deemed to be bound to 
c.irry out the improvements. That discretion 
having been by law vested in the General Com- 
mittee, the High Court has no power, in the 
exercise of its Revisional Criminal Jurisdiction, 
to set aside or question the acts done in the 
exercise of that discretion, if those acts have 
otherwise been done in accordance with the 
provisions of laws. Where there is no stipula- 
tion in a lease, providing by which party (i.e., 
lessor or lessee) any improvements ordered by 
the Corporation under the Act or to be carried 
out, the obligation cast upon the owner to 
carry out such improvements will remain 
prima facie unaffected by the terms (d the 
lease. 34 C. 30 = 5 Cr. L.J. 137 = 11 C.W.N. 
671- 

(IG) — S. 407 — See No. 13, supra. 

(17) — S. 408— See Nos. 13, 14, 15, supra. 

(18) — Ss. 408, 419 and 575 — Bustee improve- 
ment — Failure to make road as in standard 
plan of bustee — Bustee ceasing to be so. — After 
huts have been removed from a bustee land, 
the land ceases to be a bustee land and the 
provisions of s. 408 of the Calcutta Municipal 
Act can then no longer have any operation on 
the owner. 12 C.W.N. 72. 

(19) — Ss. 40H, 419, 574 mid 6S1 — Limitation 
for starting prosecution wider ss. 408 and 574 — 
S. 4t9, effect of, in enlarging time after the 
commission of the offence. — Whore a notice 
under s. 403 of the Calcutta Municipal Act 
was served upon the petitioner, on the 3rd 
March, 1906, requiring her to make certain 
improvements in a bustee within three months, 
and on her non-compliance with the notice 
within the time, a reminder was sent by the 
Corporation on the 21st June, 1906, and then 
on the 2nd July, 1906, a notice under s. 419 
of the Act was sent by the petitioner to the 
Chairman, and on the expiry of six months 
from the date of this notice, prosecution was 
started against tho petitioner on the 23rd 
January, 1907, with the result that she was 
convicted under ss. 403 and 574 of tho Act and 
sentenced to a fine of Rs. 25, held that the 
conviction and sentence were bad in law and 
must be set aside, as tho prosecution, having 
been started more than three months after the 
expiry of the notice under s. 408 of tho Act, 
was barred by limitation ; that tho notice 
under s. 419 of the Act, having been served 
after the offence of the petitioner under ss. 408 
and 574 had been committed, could not have 
the effect of enlarging the time by six months. 
A notice under s. 419 of the Act, in order to 
bo effectual, must be served before the offence 
is committed. 11 C.W.N. 1097 = 34 C. 909 = 6 
Cr. L.J. 317. 
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2. — Bengal Acts — continued. 

Act III of 1899 (Calcutta Municipality) — ctd. 

(20) — Ss. 40S and 574 — Notice to owriers of 
property pending litigation, failure to comply 
'iciih,xuheth€r amounts toanofjence under the sec- 
tions . — At the timewhen theGeneral Committee 
of the Corporation caused a written notice to be 
served upon the owners of the property in ques- 
tion, calling upon them to carry out improve- 
ments under s. 408 of the Act, the property was 
under litigation, viz., a suit for partition, dur- 
ing the pendency of which it was not open to 
the owners, cither individually or collectively, 
to alter the property by carrying out the im- 
provements, which they were called upon, by 
the Corporation, to make. Held, setting aside 
the conviction of the owners under ss. 40S and 
574 of the Act, the former section must reason- 
ably be construed and when the directions given 
to the owner were such as he was not in a posi- 
tion to carry out, the failure to comply with 
the notice containing such directions could not 
amount to an offence under the said sections. 
33 C. 699 = 4 Cr. L.J.47. 

(21) — S. 409 — See No. 14, sxipra, 

(2-2)— S. 419— See Nos. 18. 19. siqyra. 

(23) — S. 440 — Dejnolition of building, order 
for— Deviation from plan sanctioned — Assess- 
ment on the deviation — Acquiescence — Order 
made long after nctice—Order, if proper— Order, 
propriety of — HighCourt jurisdiction of, to revise 
such order— Crim. Pro. Code {189S). s. 435— 
Revision, power of — Discretion of Idagistrate. 
— The General Committee, if satisfied, of the 
existence of the circumstances mentioned in 
s. 449 of the Act, may or may not make an ap- 
plication to the Magistrate for the demolition of 
a building or a portion of it, erected in violation 
of, or contrary to, the plan sanctioned by the 
Municipality, but when such an application 
is made to the Magistrate, he also has a discre- 
tion either to make or refuse the order under 
8. 449 of the Act. When a Magistrate has not 
properly exercised his discretion, the order is 
not a proper order and the High Court has 
power to set it aside. 3 C.L.J. 90 = 10 C.W.N. 
182=3 Cr. L.J. 211 = 33 C. 287. 

(24) Sch. XVII, Rule 17 — Dertiolition of 
buildings outside sanctioned plan and existing 
for a long time, illegal. — What a Magistrate is 
empowered to direct to be demolished, under 
8. 449 of the Calcutta Municipal Act, is work 
which forms part of the plan sanctioned, and 
which contravenes some provision of the Act or 
of the bye-laws in force, with reference to the 
erection of buildings, and not buildings outside 
such sanctioned plan and existing for a long 

time. 8 C.L.J. 671 = 3 Cr. L.J. 465=33 C. 

646. 

(25) — See Nos. 9, 10, 12, supra, and 51, 
%nfra. 

m—Ss.449,450, 452, 579 -Demolition of 
OuUdtng, order for— Discretion of Magistrate 
--^lalogy to case of mandatory injunction— 
Difference— Waiver, acquiescence and delay 
effect of— Danger to public— Cumulative penalty 


2. — Bengal /4c/s— continued. 

Act III of 1899 (Calcutta Municipality)— cfd, 

— Fine and demolition. — It is discretionary 
with the Municipal IMagistrate to make or not 
an order of demolition under s. 449 of the 
C.alcutta Municipal Act. This discretion is to 
be exercised after receiving evidence and hear- 
ing the defence. The Municipal Magistrate 
should exercise the discretion vested in him 
under ss. 449, 450 and 452 of the Calcutta 
Municipal Act with due regard to those rules 
which guide Courts of Equity in granting in- 
junctions — with this difference that he has also 
to consider whether or not a building ought to 
be demolished on the ground of its being a 
danger or obstruction to the public. It is the 
duty of the Municipal Corporation to procure 
the demolition of a building which is a danger 
or obstruction to the public. In other respects, 
the Corporation stands, unless the law expressly 
directs, in practically the same position as a 
private individual wronged by a tortious act. 
Although the Municipal Act does not prescribe 
any period of limitation for an action under 
s. 449 or 450 of the Act, the Court in directing 
demolition should consider how far the delay 
in the institution of the proceeding has affect- 
ed the action. The fact that in respect of the 
same deviation from the sanctioned plan of a 
building, the Municipal Corporation instituted 
two different proceedings at different times, viz., 
for fine under s. 579 and demolition under 
s. 449 — cannot deprive the Magistrate of his 
discretion under s. 452 of the Act. This section 
applies even when the two proceedings are not 
simultaneous. 11 C.W.N. 30 = 4 Cr. L.J. 408 
= 34 C. 341. 

(27) — Ss. 449 (2), 451 and 574— Rule No. 2 
of Part II, sch. 17 of the Act, interpretation of 
— Height-limit of building facing street and an 
open platform — Angle of 45 degrees whence to be 
drawn. — On one side of a street was a bathing 
platform open to the sky. On the opposite side, 
a building was erected facing the street and the 
platform ; held, in determining the height- 
limit of the building in accordance with Rule 
No. 2 of Part II, sch. 17 of the Calcutta 
Municipal Act (III, B.C. of 1899), the angle of 
45 degrees must be drawn from the street 
alignment on the side of the street and not 
from the side of the platform farthest from the 
street. 13 C.W.N. 74 = 9 Cr.L. J. 302. 

(28) — Ss. 449, 452, 579 — Sanction for bulg- 
ing under the old Act, II of 1888 — Deviation 
from the plan, effect of — Bengal Act I of 1899 
{General Clauses), s. 6 — Question of penalty . — 
If the building as constructed was a deviation 
from the plan as sanctioned under the old Act 
so as to render the owner liable to a penalty 
under the old Act, then, he cannot show that 
he bod acquired under the old Act, before the 
new Act came into force, a right entitling him 
to build in contravention of the provisions and 
rules laid down by the new Act. so as to bring 
himself within cl. (c) of s. 6 of the Bengal 
General Glauses Act ; he will then be liable to 
a prosecution under the new Act. The qoes- 
tion of what penalty should be enforced under 
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2, — Bengal Acts —continued. 

Act 111 of 1899 (Calcutta Municipality)— c(t2. 

ss. 449, 452 and 579 of Act HI of 1899 is in the 
discretion of the Magistrate, and is not a ques- 
tion of law which the High Court will answer. 
7C.W.N. 354. IF., 12 C.W.N. 271 = 7 Cr. 
L.J. 110 = 7 C.L J. 243J. 

(29) — Ss. 449, u75 — Acquittal under s. 575 — 
Befusal to return a plan to which sanction has 
been obtained by misrepresentation and fraud — 
Order precluding the petitioner Jrom building 
aceordvig to such plan — Magistrate not compe- 
tent to make such order. — Where, in a prosecu- 
tion under s. 449 of the Act, the Magistrate 
acquitted the accused under s. 579, but found 
that the sanction to the plan had been obtained 
by misrepresentation and fraud, and made an 
order prohibiting the petitioner from building 
the second storey on the basis of such plan and 
directing that the sanctioned plan filed by him 
be not returned to him ; held, that the Magis- 
trate was not competent to make an order of 
that description. 3 G.L.J. 138 = 3 Cr. L.J. 215. 

(30)— Ss. 449 and oSO—Sanctioii for erection 
of a building under misapprehetision— Scope of 
sections. — A sanction given by the Municipal 
Corporation for the erection of a building under 
a misapprehension due to the applicant’s 
omission to draw the attention of the Cor- 
poration to all the necessary facts connected 
with the position and surroundings of the pro- 
posed building will not exonerate the applicant 
from liability under the Act, if the building be 
afterwards found to have been constructed in 
contravention of the provisions of the Act. 
S. 580 of the Calcutta Municipal Act does not 
merely provide for the punishment of offences 
committed under s. 449 of the Act, It itself 
creates the offences, both the primary offences, 
consisting of default in carrying outaivovdcr 
under s, 449 and the secondary or continuing 
offence committed on each day thereafter by 
reason of the continuance of the default. 7 
G.W.N. 853. 

(31)— Ss. 449, 628, 629 and 631— Demolition 
of unsanctioned building — Punishment of the 
offender — Civil suit — “ Magistrate,” scope of the 
term. — The Municipal Act provides a moans 
both for punishing the offender and securing 

the demolitionof an unsanctioned building. The 

Corporation will be ill-advised to abandon their 
remedy under the Act in favour of a Civil suit 
which would possibly not lie before the remedy 
has been exhausted. The words, “ a Magis- 
trate” in 8. 449 moan any Magistrate having 
jurisdiction in Calcutta, and includes a 
Municipal Magistrate. He has, therefore, 
power not only to try offences, under the Act, 
but also to make an order for the demolition of 
an unsanctioned building. 9 C.W N. 18. 

(32)— 449 and 6$lScope of the section— 
Nature of the proceedings — Criw. Pro- Code 
(/69S), 8. 43^.— The limitation for the prose- 
cution of offences, prescribed in s. 631 (1) has 
no application to proceedings taken under 
s, 449. 8. C81 only applies to complaints made 

before a Magistrate in order to the puniahment 


2, — Bengal Acts — continued. 

Act in of 1899 (Calcutta Municipality) -c(d. 

of a person for an offence against the Act or any 
rule, or bye-Uws, or regulation under the Act. 
Ci2.,9C.W.N. 181. S. 449 provides for appli- 
cations to be made to a Magistrate by the 
General Committee in order to the issue of an 
order directing the demolition or alteration of 
work which has been unlawfully executed 
under certain circumstances. Proceedings 
under that section are not instituted on a 
“ complaint,” nor is the demolition of an un- 
lawfully executed work a “punishment ” with- 
in the meaning of s. 631, sub-s. 1. 8 C.W.N. 
142. 

(33) — S. 450— See Nos. 7, 26, supra. 

(34) — S. 451— See No. 27, supra. 

(35) -S. 462— See Nos. 26. 28, SM2)ra. 

(36) — S. 466 — See No. 2, supra. 

(37) — Ss. 466, 574, sch. XVIII, cl. 8— Iren 

— Steel. — In schedule XVlIl, cl. (8) of the 
Calcutta Municipal Act, the term "iron” 
includes steel, so that a person, who used 
premises for storing steel joi.sts, without a 
license granted under s. 466 (1), was held to 
have been rightly convicted under s. 574. 10 

C.L.J . 486* 

'(38)— S. 474— See No. 13, supra. 

(39) — 5, 495 — Sale of mu$ta7 d oil adulterated 
with til oi(.— Where, on a prosecution by the 
Food Inspector, the accused was convicted 
under s. 495 of Bengal Act Illof 1899, for having 
sold mustard oil adulcratcd with til oil, held, 
that the accused was rightly convicted, iuasniuch 
as it was not necessary for the purpose of 
manufacturing mustard oil to useaiiy hard seed 
(such as til oil) to assist in expressing the oil, 
as what was commercially known as mustard 
oil was the pure oil and not oil adulterated 
with til or other oil, and as such adulteration 
was to the prejudice of the purchaser. 30 C. 
643 = 7 C.W.N. 637. 

(40) — Ss. 502 and 505 — Order under s. 505, 
when can be made. — In order to justify an order 
under s. 605, Calcutta Municipal Act, the 
Magistrate has to be satisfied that the article 
directed to be destroyed comes within the provi- 
sion of s. 502 of the Act. He is to ho satisfied 
that the article is cither exposed, or hawked 
about, for sale, or brought to any place for the 
purpo.so of sale, or of preparation for sale and is 
intended for human food. Before a Magistrate 
could order the destruction of damaged rice, the 
judgment should contain an affirmative finding 
that the rice was brought for the purposes of 
sale, or that it was intended for human food. 
30 C. 421=7 C.W.N. 27. 

(41) — S. 505 — See No. 40, supra. 

(42) - Cl, {18) of ss. 559, 561 (6). 631— Bye- 
laws, section 1 — Encroachment on a public street 
by raising pillars — Obstruction, removal of, 
notice for — Notice, disobedience to the requisition 
of — Proceedings, institution of, three months 
after the expiration of theperiod of the requisi- 
tion — Limitation — Offence, if continuous,— 
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2.— Bengal Acts — continued. 

Act III of 1899 (Calcutta Municipality) — ctd. 

A Bye-law must conform with the provisiousof 
the enactment under which it purports to be 
-made. Bye-law, s. 1, so far as it relates to 
obstruction, comes within the provisions of 
clause (18) of section 559 of the Calcutta Muni- 
cipal Act (III of 1899). S. 561 (t) only authorises 
the penalty for the continuance of a breach, 
where notice follows breach. The penalty is 
attached to a breach, which only arises after 
the notice, and there is no provision for any 
subsequent notice, which could come within the 
provisions of s. 561, requiring that there should 
be notice after breach. The Bye-law purports 
to create a continuous breach, which is outside 
of and fails to comply with the provision of 
s. 561, clause (5), under which alone it can claim 
vitality. There is, therefore, no provision for a 
continuing breach, that could take the case out- 
side the provision of s. 631 of the Calcutta 
Municipal Act. 10 C.L.J. 623 = 11 C.W.N. 
614 = 1 Ind. Cas. 259 = 10 Cr. L.J. 522. 

(13) — S. 561 — See No. 12, supra. 

(44) — S. 574 • See Nos. 2, 3, 4, 6, 7, 14, 15, 
19, 20. 27, 37, supra, 

(45) — S. 675 — See No. 18, sujira. 

(46) — S. 579 — See Nos. 26, 28, 29, supra. 

(47) — S. 580 — See No. 30, supra. 

(48) — S. 628 — See No. 31, supra. 

(49) — S. 629 — See No. 31, supra. 

(50) — S. 631 — See Nos. 7, 31, 32, 42, supra. 

(51) — Ss. 633, 419-" Nuisance" building 
sanctioned by Municipality, if viay be — Nui- 
sayice, if must be public— Building in conlraven- 
lion of regulations, if to be proceeded against 
only under s. 449— Partition decree, effect of. 
—The term “nuisance” iu s. 632 of the Calcutta 
Municipal Act does not refer only to nuisances 
affecting the public generally. It applies as 
well to nuisances affecting an individual. The 
mere fact that the Municipality could have 
proceeded against a building erected contrary to 
the building regulations under s. 449 of the Act 
docs not preclude the Municipal Magistrate 
from interfering with it under s. 632, at the 
instance of the person whose house has been 
deprived of light and air by the building. If 
a building is a nuisance, it is no answer in a 
proceeding under s. 632 to say that the Cor- 
poration had sanctioned it. Whether erected 
with or without sanction, or in contravention 
of the building regulations or not, any person 
residing in Calcutta affected by it cau move 
the Magistrate, and it is within the jurisdiction 
of the Ma^stratc to pass an order under s. 632, 
if in his discretion he is so advised. A partition 
decree previously passed, which purported to 
specify the easements reserved to the portion 
which fell to the complainant, cannot be held 
to override the provisions of the Calcutta Muni- 
cipal Act, which is directed to provide for 
public sanitation among other public consi- 
dei;^tipo8« 14G«W>Nt637. 


2. — Bengal Acts — continued# 

Act III of 1899 (Calcutto Municipality) — cld, 

(52) — S. 6i5—See No. 15, supra. 

(53) — S. G81 — See No. 19, supra. 

(54) — Sch. 17, rules 22 and 24— Construction 
of the rules. — An open square or the like to 
come within Rule 24 must at least bo four feet 
wide. If the open space is not less than four 
feet wide on the other side, the owner of the 
house is to leave at least four feet of open 
space more as indicated by cl. (6) of paragraph 
2 of the Rule 24. 7 C.W.N. 853. 

Act VI of 1901 (Assam Labour and Emigra- 
tion). 

— S. 164 — “ Emigrate." meaningof — Induce- 
ment to emigrate to Fiji — Subsequent induce- 
ment at another place to emigrate to Sylhet — 
Place of trial — Jurisdiction of Criminal Court 
— Emigration. — Where the accused induced L 
to leave Cawnpore in order to go to Fiji for 
work, and, on the way at Arrah, told him that 
he would have to go to Bylhet, and placed 
him in a train bound therefor, held that the 
Magistrate .at Arrah. and not the Magistrate 
of Cawnpore, had jurisdiction to try the 
case. L was not induced to leave Cawnpore in 
order to go to Sylhet, but in order to go to 
Fiji, and no offence was therefore committed 
at Cawnpore. The inducement to go to Sylhet 
was made at Arrah, and so the Arrah Court 
alone had jurisdiction. 37 C. 27. 

Act 111 of 1906 (Disorderly House). 

— S. 2— Dancing girls — Singing obscene- 
songs —Brothel — Habitual prostitution. —In. 
order to bring a case under s. 2 of Act III 
(B.G.) of 1906, it must be shown, first, that the 
bouse is in the vicinity of an educational insti- 
tution or a boarding house, hostel or mess, and 
secondly, that it is used as a brothel for the 
purpose of habitual prostitution or is used by 
disorderly persons of any description. Where a 
house is occupied by a male and the menlbets 
of his family, two of the members of which are 
dancing girls, who are kept mistresses of 
gentlemen and who sing songs sometimes of an 
obscene character, held, that the house is not 
used as a brothel or for the purpose of habitual 
prostitution. 6 C.L.J. 710. 

Act II of 1907 (Eastern Bengal and Assam). 

{1)—Ss. 2, 3. 6 — Eastern Bengal and Assaw 
— Disorderly Houses Act (71 of 190?) — Offence 
under — Procedure of the Magistrate in making 
inquiry under the Act — Criminal Court, whether 
a Magistrate acting under 2, is — Irregularity 
in the proceedings, effect of — Revi^on — Crimi- 
nal Procedure Code (Act Vof 1898), ss. 435, 439, 
— A Court acting under a. 3 of the Eastern Ben- 
gal and Assam Disorderly Houses Act (II of 
1907) is a Criminal Court within the meaning 
of s. 435, Grim. Pro. Code, and the High Court 
has jurisdiction to interfere under ss. 435 and 
439, Grim. Pro. Code. Ss- 2 and 8 of the Act do 
not create any offence and the only offence creat- 
ed by the Act is that created by s. 6. The power 
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2. — Bengal Acts — concluded. 

Act 11 of 1907 (Eastern Bengal and Assam) 

— concluded. 

conferred by ss. 2 and 3 is not a power to hold 
a Criminal trial or to take any preliminary 
proceedings under the Criminal Procedure. It 
is a power similar to those conferred on Crimi- 
nal Courts by Chaps. VIII, X, XI and XII of 
the Code. The Eastern Bengal and Assam Dis- 
orderly Houses Act does not prescribe any 
particular procedure except such as is indicated ' 
by the last paragraph in s. 2 and ss. 4 and .“i. 
The Magistrate may make his -enquiry under ! 
ss. 2 and 3 in any way that does not violate j 
ordinary' rules of fairness and propriety, and in j 
making the enquiry he performs an adininistra- 
.tiveduty and not a judicial duty. Where, in 
any inquiry under s. 2 of the Act, it was con- 
tended that the Magistrate had erroneously 
administered oaths to witnesses, held that, the | 
proceedings of the Magistrate having been per- 
fectly fair and reasonable in themselves, the 
error, ifany, did not vitiate them. 14 C.W.N. i 

404. 

(2) — S. 3 — See No. 1, supra. 

(3) .— S. 6— See No. 1, supra. 

I 

3. — Bombay Acts. 

• Act XXVII of 1837 (Salt). 

[REP. (EXCEPT IN Sind), Bom. act Vll | 
OF 1873.] j 

( 1 ) —Sdlt thrown overboard to avoid ineasure- [ 
tneni— Presumption. — In a case where a vessel i 
was seized on suspicion of having a greater [ 
quantity of salt than was allowed by its permit, ; 
and immediately afterwards, a number of men • 
boarded the boat and threw some of the salt 
overboard, held that, from the above circum- 
stances, a presumption arose that there was, at 
the time of the seizure, an excess of salt on 
board the vessel, beyond that allowed by the 
permit. 7 B.H.G. A.G.J, 89. 

(2) — Salt removed in excess of the permit— \ 
Confiscation. — Where a vessel, holding a permit 
to pass a certain quantity of salt on which 
duty had been paid, removed a larger quantity , 
the whole of such salt must be considered as 
removed contrary to the provisions of the above 
.Actsi and the whole of such salt, and not 
mereW the exception, is liable to confiscation. 

7 B.H.G. A.G.J. 89. . ! 

(3 and 4)— 5. 7—ActXXXIofl850-Remoi al 
of one's own salt — Detention. — Removal of one s 
'own salt from the bed of a creek, not forming 
pftrt of any salt-work, is not an offence under 
the Penal Code nor under either Act XX^^1 
of 1887 or Act XXXI of 1850, though, under 
8 . 7 *of ‘the • former Abt made ^plicable by 
:& 8 oi the latter, the salt remov^ becomes 
. liable to detention. Rat. Un. Gr. C. 66 = Gr. 
uBg. 12 -9—72. [R., 10 B.H.G. A.C. 74.] 

■ ■*. This local Act was passed by the Imperial 
Legislature. 


3. — Bombay. Aefs— continued. 

Act XXVn of 1837 (Salt) — co)icluded. 

(5) — But a dishonest removal of salt naturally 
formed in a creek, which was under the super- 
Wsion of an officer belonging to the Customs 
Department, constitutes theft, the salt having 
been legally appropriated by such officer. (Pct 
B ayley and West, JJ.) 10 B.H.G. A.G.J. 74. 

* Act XIX of 1838 (Coasting Vessels, 
Bombay). 

[Rep. in p.art, act XIV of 1970; Act 
X^^ OF 1874 ; ACT XII OF 1876. DECLARED 
IN FORCE THROUGHOUT THE PRESIDENCY 

OF Bombay, except as regards the 
Scheduled Districts, Act XV of 1874, 
S. 5.] 

(1) — S. 13 — Using boat ivithout number and 
certificate of registry — Jurisdiction . — A full 
power Magistrate alone has jurisdiction to 
convict an accused person under s. 13 of Act 
XIX of 1838. 6 B.H.C.R .6 Cr. |R., Rat, Un. 
Gr, C. 134.J 

(2) — Sec Sentence, 7 B. 280. 

Sec St. 17 and 18 Vic., c. 104, ss. 24 and 
26. 14 B. 170. 

* Act XI of 1843 (Hereditary Officers, Bom- 
bay). 

[Rep., Bom. Act III of 1874.1 

— S. 8 — See Contempt of Court, 8 B.H.C, 
Cr. 19. 

* Act XI of 1846 (Khandesh and Ahmednagar). 

[Rep., astoKh.vndesh, act XIV'of 1874; 
Rep., as to ahmednagak. Act XII of 
1876.] 

. ' 

( 1 ) — Jurisdiction of High Court to deal with 
cases under the Act . — The High Court of Judi- 
cature at Bombay has the same jurisdiction as 
was possessed by the Sudder Fouzdari Adawlat 
to deal with cases under Act XI of 1846, either 
by way of confirmation or of appeal. Rat. Un. 
Gr. C. 939. 

(2) — S. 3 — Jurisdiction — Appeal to High 
Court . — Rule 44 of the rules framed under s. 3 
of Act XI of 1846 was hold to he ultra vires, as 
no power was given by Act XI of 1846 to the 
Government to confer appellate powers on the^ 
Badar Fouzdari Adawlat, as was practically done 
by the rule. Act XI of 1846 being repealed 14 
the Mebwa.esi Village by Act XIV of 1874, rule 
44 could not be continued either by the notifi- 
cation published in the Bombay Government 
Gazette for 1879, Pt. I, p. 115, or by the notifi- 
cation published in the Bombay Government 
Gazette for 1887, Pt. I, p, 19. In this case the 
accused were convicted, under s. 201, I.P.C., of 
an offence committed in the village of Gulamba, 
in the Mehwasi Eastate of Nal, in the K-handesh 
District, and each of the accused was sen- 
tenced. by the Agent to the Governor to suffer 

I * These local Acts were passed by the Imperial 
I Legislature. 
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S. — Bombay Acts — continued. 


i — Bombay Acts — continued. 


Act XI of 1846 (Khandesh and Ahmednagar) 

— concluded, 

rigorous imprisonment for five years. The 
Agent tried the case under the rules framed 
under Act XI of 184C. The accused appealed 
to the High Court under Rule 44 of the rules 
framed under s. 3 of Act XI of 1846. Held, 
no appeal lay to the High Court. 15 B. 505. 
£Diss., 25 B. 667 ; R., Rit. Un. Cr. C. 939. | 

(3) — Scheduled Districts Act IV of 1S74 — 
"Rule 35 of the rules framed under Act XI of 
284^ — Reference to High Court from conviction 
in Scheduled District. — The Collector of Khan- 
desb, acting in his capacity as Political Agent 
for the Mehwasi Estates, tried the accused on 
the charge of the murder of his wife at a village 
in a Scheduled District, and sentenced him to 
transportation for life, subject to the confirm- 
ation of His Excellency the Governor in 
Council. The accused also presented a petition 
of appeal to the same authority. The Govern- 
ment directed the Political Agent to submit 
the proceedings to the High Court, and the 
reference was accordingly made by the Political 
Agent under Rule 35 of the Rules promulgated 
in July 1855, under the powers conferred on 
Government by s. 3 of Act XI of 1846. The 
accused’s appeal also was forwarded tathe High 
Court. Held that the High Court had juris- 
diction to hear and determine the reference. 

25 B. 667. 

* Act XXXI of 1850 (Salt Revenue, Bombay). 

[Rep., Bom. Act VTI of 1873.1 

See BOU. Act XXVII OF 1837, 7 B.H.C. 
A.C.J. 89, 10 B.H.C. A.C.J. T4 (note) = Rat. 
Un. Cr. C. 66. 

(1) -“Cri»n. Pro. Code (1861), s. 45 — Applica- 
bility of s. 65, I.P.C. — Imprisonment in default 
of payment of /ine.— S. 45, Crim. Pro. Code, 
1861, makes applicable the provisions of s« 65, 
I.P.C. , to every case in which a Magistrate has 
jurisdiction under s. 21, Crim. Pro. Code. 
Where an accused person convicted under s. 3, 
Act XXXI of 1850, was sentenced to pay a fine 
of ten rupees, or in default to sufier one month’s 
simple imprisonment, the imprisonment in 
default was reduced to three weeks’ simple 
imprisonment. 5 B.H.C.Cf.61. 

(2) — Penal Code, 8s.69, 70, Rat. Un. 
Cr, C. 40. 

(3) — 8— Sec Theft, 10 B.H.C. 74 (note). 

* Act XXXY of 1850 (Ferries, Bombay). 

[Rep., bom. act II of 1868.] 

(1) — S. 9 — Jurisdiction - Zillah Magistrate — 
Reg. XII of 1827 , — A full power Magistrate has 
no jurisdiction to convict for an ofience under 
8. 9 of the Bombay Ferries Act, since only a 
Zillah Magistrateas defined by Reg. XII of 1827 
^ has jurisdiction in such cases. 8 B.H.C.Cr. 11. 

* These local Acts were passed by the Imperial 
Legislature. 


Act XXXY of 1850 (Ferries, Bombay)— cZd. 

(2) — S. 14 — Construction. — Conveying for 
hire passengers from an island in the harbour to 
the mainland of Bombay is not an ofience under 
s. 14 of the Bombay Ferries Actr 3 B.H.C. Cr. 
41. 

(3) — S. 16 — Appeal from Zillah Magistrate's 
decision — Reg. XIX of 1827, s. I4-~Time far 
appeal. — An appealliesto the Sessions from the 
summary decision of the Zillah Magistrate 
under s. 16 of the Bombay Perries Act. Such 
an appeal need not be preferred within eight 
days as required by s. 14 of Regulation XIX of 
1827. 6 B.H.C. Cr. 45. 


* Act III of 1852 (Spirituous Liquors, Bombay). 

(Rep., Bom. act V of 1878.] 

— Penal Code. s. 205 — Prosecution under Act 
III of 1852. — A prosecution under Act III of 
1852 is a criminal prosecution within the 
meaning of s. 205 of the Penal Code. Rat. 
Un. Cr. C. 59 = Cr. Rg. 14-12-71. 


’ Act XIII of 1856 (Police, Bombay Town). 

[Rep. in part, act XLVIII op 1860 ; ACT 
XIV OF 1870 ; ACT XVI OF 1874 ; ACT XII 
OF 1875 r ACT IV OF 1877 ; ACT XII OF 1891; 
BOM. ACT IV OF 1887. AMENDED, BOM. ACT 
I OF 1872 ; BOM. ACT II OF 1879. SUPPLE- 
MENTED, Act XLVIII OF 1860 ; ACT III OF 
1888. Rep. (in Calcutta), Ben. Act TV 
OF 1866 ; Rep., (in Madras), Mad, Act VIII 
OP 1867, s. 81.] 

(1) — S. 55 (i) — Fraudulent possession of pro- 
pendy reasotuibly suspected to be stolen. — The 
Police Act being a penal enactment which shifts 
the bnrden of proof of innocence at a certain 
point on the accused, it has to be construed 
strictly. Before the accused can be called on to 
account for the property under s. 35 (1), there 
must be evidence amounting to proof to the 
satisfaction, not of the police officer cr witness, 
but of the Court, that the accused possessed or 
convoyed a thing of which, after judicial con- 
sideration by the Court, it may be said that it 
** may be reasonably suspected of being Stolen 
or fraudulently obtained.” 20 B. 348. 


(2) — S. 51 — SeeJAOs 2, supra, 

(3) — Ss. 57. 58, 111— Form of warrant- 
irregularity — Effect . — A warrafit issued under 
s. 58 of the Police Act should be addressed, not 
to all constables and peace officers, but to some 
one or more superior officers of Police, or at 
least to superior officers of Police generally* 
But this defect in the warrant is not such an 
irregularity, having regard to s. Ill of the same 
Act, as to vitiate a conviction on the merits for 
an offence under s. 57. 8 B.H.G. Cr. 1. 

(4) — -4c/ XLVIII of 1860, s. 15— Recital m 
warrant — Evidence — Found gaming, — S. ISo* 
Act XLVIII of 1860 does not render the reoifcaJ* 

* These local Acts were passed by the Inqserial 
Legislature. 
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3. — Bombay Acts — continued. 

Act XIII of 1856 {Police, Bombay Town) 
— concluded, 

in a warrant to the effect that information of 
gaming has-been given on oath to the Magis- 
trate. prima facie evidence of the use of the 
room. The proper construction to be put on 
the section does not require that the accused 
should bo actually arrested in the place where 
the gaming has been going on. It is enough 
that gaming was seen to take place there. 

« B.H.C. Cr. 1. 

(4-a)— S- 58 — See No. 3, supra. 

( 5 ) — S. 77 — Power of Commissioner of Police 
to prohibit jjrccesston—Qucerc.— Whether, 

under s. 77, Bombay Act XIII of 1856, the 
Commissioner of Police has power to issue 
orders prohibiting processions altogether. 7 

B. 42. 

(6) — S. Ill— .See Certiorari, writ of, 
10 B.H.C. 102. 

(7) — See No. 3, supra. 

• kct XLYIII of 1860 (Police, Bombay Town). 

[Rep. IN PART, act XIV OF 1870; ACT 
XVI OF 1874 ; ACT IV OF 1877 ; ACT XVI OF 
1895 ; BOM. ACT IX OP 1867 ; BOM. ACT IV 
OF 1887 ; BOM. ACT III OF 1888 ; REP. IN 
PART (AS TO STR.UTS SETTLEMENTS). ACT 
m OF 1863. AMENDED, BOM. ACT TV OF 
1882. SUPPLEMENTED, BOM. ACT I OF 

1872. REP. (IN Calcutta), ben. act IV of 
1866; (IN il.iDRAS), Mad. Act VIII of 
1867, 8. 81.3 

(1)— s. 2— Police offiee— Clerk of Jdagistrate 
.cf Police.— The words “ Police office” in this 
section did not apply to a Police Magistrate. 

Boarke O.C. 186. 

$^-Escape from custody —Arrest 
under Civil process— O/fence.— Down to 1856, 
.escapes from custody under civil process in the 
mofussil, and down to the end of 1855, such 
'escapes in Bombay, were not by any legislation 
^rendered punishable. Nor could it be held 
that, under s. 8 of Act XLVUI of 1860, legal 
custody ” meant custody under civil process 
and escape therefrom ia not an offence, 
doubtfnl whether in England it was punish- 
able criminally, and even if it was, it would be 
•only a misdemeanour, 6 B.H.C. Cr» 18. 

{S)S.10, Presidency TownPolice Act— Order 
for maintenance — Muhammadan — Divorce 

Effect— kn order for maintenance validly made 
against a Muhammadan husband under s. IS 
of the Presidency Town Police Act Amendment 
•Act, can no further be executed after the divo^ 
ol the wife by the husband. 8 B.H.G* Cr. W. 
[P., 5 0. 658, 6 A. 226,7 B. 180; P., 12 B. 
H.O. 281, L.B.R. (1872— 1892), 145, 19 A. 50; 
J>.,15 A. 148]. 

(4) — S. 11 — Boarding-house— License. — A 
hoarding-house, where regular customers take 

• These local Acts were passed by the Imperial 
Xegislatu^ 


3. — Bombay Acts — continued.' 

Act XLYIII of 1860 (Police, Bombay Town) 
—continued* 

their meals at specified hours, requires alicens 
unders. 11 of Act XLVIII of 1860. 3 BomL.R. 
765, P.B, 

(5) — Refusal of license. — The sole circum- 
stance that the Police Commissioner refused to 
grant license to the accused under s. 12 of Act 
XLVIII of 1860 is nogood defence to a prosecu- 
tion under s. 11, when it is proved that the 
accused keeps such ao eating house as is 
described in that section. Rat. Uo. Cr. C. 835 
= Cr. Rg. 1 of 1896, 

(6) — S. 11, cl. (2) — "Hotel, tavern, shop or 
place," construction of tvords. — The words 
“ hotel, tavern, shop or place,” in cl. 2, s. 11 of 
Act XLVIII of 1860 are wide enough to include 
every place mentioned in the first clause of the 
section. 15 B. 530» 

(7) — Ss. 11, 12— Discretion in granting 
licenses— Act I of 1877 , s. 45 — "Personal right," 
meaning of . — Where a person, who purchased 
the business and stock in trade of an eating 
houke which was carried on under a license 
granted by the Commissioner of Police, Bombay, 
under Act XLVIII of 1860, subsequent to his 
purchase, applied to the Commissioner of Police 
fora transfer of the license to his name, which 
was refused, and thereupon applied to the High 
Court, under s. 45, Specific Relief Act, for an 
order directing the Commissioner to grant a 
license to him ; held, that no order could be 
made unders. 45, Specific Relief Act, as the 
Commissioner of Police, had. under ss. 11 and 
12, Act XLVIII of 1860, a discretion in the 
matter ofgranting licenses. The fiveconditions 
mentioned in a. 45, Specific Relief Act, are not 
disjunctive, the effect of which is that, if any 
one of them is not complied with, the section 
cannot be put into operation. The words 
“personal right ” in s. 45 (a), Specific Relief 
Act, are intended to cover rights in rem such as 
every human being in a civilised society pos- 
sesses independently of any act of his own. 3 

B^m- L.R. 653. 

[See 26 B. 396] . 

(8) — Ss- II, 12 — Meaning of “ shall " in s. 12 
— Oranting of license for eating-house in Bombay 
town, if in absolute discretion of Commissioner 
of Police. — The conditions set forth in s. 45, 
Specific Relief Act, are cumulative. The word 
“ shall/* used as it is in s. 12, Act XLVUI of 
1860 (To^vn Police), is prima facie imperative. 
The first part of s. 11, in effect, means, first, 
that the Commissioner of Police shall grant 
licenses, and, secondly, that he shall grant them 
upon the conditions indicated. The Gom> 
missioner of Police in Bombay is not, therefore, 
vested with any absolute discretion to refuse 
to grant Hcenses, for eating bouses within 
the town of Bombay, under Act XLYIII of 
1860. If they be a legal nuisance, then, any 
resident prejudicially affected will have his 
proper remedy, but the mere apprehension of 
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3. — Bombay Acts — continued. 

Act XLVIII of i860 (Police, Bombay Town) 

— concluded. 

the residents is no justification for refusing a 
license under the Act. 4 Bora. L.R. 1. (5 Moo. 
P.C. 296-llJur. 857, F). ' • 

[See 2G B. 396.] 

(9) — S. 12 — See Nos. 7 and 8, supro. 

(10) — S. 15 — See BOM. ACT XIII OF 1856, 
ss. 57, 58. Ill, 8 B.H.C. Cr. 1, 

(11) — S. 21— See ACT XI OF 1890, s. 3 (6), 
26 B. 609 = 4 Bom. L.R. 290. 

Act V of 1862 (Bhagdari and Narwadari 
Tenures). 

[Rep. in p.\rt, Act XII of 1873; Act XII 
OF 1876 ; BOM. ACT HI OF 1836. DECLARED 
NOT TO BE IN FORCE IN THE PANCH 

Mahals, ACT VII OF 1885,]. i 

— Contempt — Bhagdaree aiul Narvadaree 
Tenures Act (Boni.) Vof 1862 — Mamlatdar — 
Summons. — Bombay Act V of 1862 does not 
provide for the attendance of persons before the 
Mamlatdar for the purposes of an inquiry held 
under that Act. So, a conviction fordisobeying 
a summons issued by the Mamlatdar under 
that Act is illegal. Rat. Un. Cr. C. 70 = Cr. Rg. 
17-4-73. 

Act Y of 1863 (Gas Companies). 

[ReP. in part. Bom. act III of 1886. 
Amended, act XVI of 1895]. 

See Bom. Act IH of 1888. ss. 429, 4.30, 
7 Bom. L.R. 460=2 Cr. L.J. 439. 

Act YI of 1863 (Public Conveyances). 

[Rep. in part, act XII of 1873 ; Act XII 
of 1876 ; bom. ACT III OF 1886; BOM. ACT III 
of 1888. amended. Act xvi of 1896; Bom. 
AOt V of 1887.] 

See Act xvi OF 1861. Rat. Un. Cr. C. 327- 

{\)~Tonga used for carrying Her Majesty's 
mails. — A tonga, when used for carrying Her 
Majesty’s mails, is not a public conveyance 
within the definition contained in s. 1 of the 
Bombay Public Conveyances Act, Rat. Un. Cr. 
C. 321 = Cf. Rg. 46 of 1690. 

•* (2) — S.2 — Essentials for conviction . — To sup- 
port a conviction under s. 2 of the Public 
Conveyance Act, it must be proved that the 
carriage was a public conveyance, and that the 
accused kept or let it for hire. Rat. Un Cr 
G. 900. 

(3) — Jurisdictio7i of Magistrate of Hubli. — 
Under a Notification issued by the Bombay 
Government under s. 84 of the Bombay Public 
Conveyances Act, the second class Magistrate 
of Hubli alone is empo\yered to try cases under 
that Act. Rat. Un. Cr. C. 921 = Cr. Rg. 26 of 
1897. ,, 

(4) — S. 4— License— Maximum weight — 
S. 4 ttf Bora bay. Act VI of 1863 does not require 
that licenses granted under the Act ^all noa- 


\ 3, — Bombay Acts — continued. 

Act YI of 1863 (Public Conveyances)— cfd, 

tain any particulars as to the maximum weight 
of goods to be carried in a public conveyance. 

; Rat. Un. Cr. C. 413 = Cr. Rg. 81 of 88. 

(5) — S. 6 — Refusal of license to carriage not' 
oji sealed pattei n. — The Commissioner of Police 
cannot refuse alicenseto a public conveyance on 
the ground that the fashion on which it is built 
is obsolete or objectionable, unless the Commis- 
sioner can also say that, in the particular 

I instances before him, he has satisfied himself 
; that the defects appearing in the pattern have 
I been reproduced in the conveyance in question, 
which renders it unfit for public use. ^ 
Bom. L.R. 133, (on appeal from 4 Bom. L.R. 
768). 

(6) — S. 6 — Public conveyancesnot conforming- 
i to Police Commissioner' s sealed pattern. — The 

Commissioner of Police at Bombay is not justi- 
fied, by s. 6 of Bombay Act VI of 1863, in 
refusing licenses for hack-victorias, which were 
i so constructed as not to comply with his- 
“ sealed pattern,” though they might other- 
wise be most perfect and up-to-date carriages. 
4 Bora. L.R. 768. [On appeal, 5 Bom. L.R. 
133]. 

(7) — S. 22 — Meaning of '"stand to ply .” — 
The expression “stand to ply for hire ’’ has- 
not been defined in the Public Conveyances 
Act. The question, therefore, whether drivers 
of public conveyances are liable uuder s. 22 of 
the Act for driving slowly along the road tO' 
pick up a fare, is one of fact and not of law. 
Rat. Un. Cr. C. 339 = Cr. Rg. 10 of 1891. 

{6)—See BOM. ACT HI OF 1888, 7 Bom. L.R- 
460. 

(9) — Ss. 22 and 25 — Application of the Act' 
outside Municipal limits — Refusal to drive — 
Receiving pre-payment of fare — Order ultra 
yires — Power of High Court to interfere — Use- 
of preamble. — The journey, to which s. 22 
refers, must be a journey within the limits to 
which the Act applies. It is no ofience to der- 
mand pre-payment of fare fora journey outside 
the said limits. The accused’s refusal to* 
proceed to a place outside the Municipal limit* 
is not an offence under s. 22. Where the facts* 
found by a Magistrate do not constitute an 
offence under the Act, the conviction is not 
undei; the Act* and will be ultra vires, and s. 26* 
of the Act is no bar to the interference of the* 
High Court in revision. When the words of a 
section are ambiguous, the preamble of the AeV 
may be consulted. 2 Siud L.R. 20 Cr. = 10 Cr. 
L.J. 233. 

(10) — Ss. 22 and 35 — Omission to fulfil' 
engagement by driver , — The driver of a public 
conveyance, who bad been engaged beforehand 
to call in the evening ala gentleman’s house 
and take him out to dinner, omitted to fulfil 
the agreement. Held that the omission was 
not punishable under s. 22, as the driver, wfaera 
he entered into the agreement, was not *plyiD8 
for hire;’ also, that s. 35 debars the High 

I Oouct from Kevoraing an improper convictioin 
I under the Act. Cr. Rg. 2*- -^1881. - 
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3. — Bombay continued. 

Act VI of 1863 (Public Conyeyances)— c/d. 

(U)— S. 25~Sec No. 9, supra. 

(12) — S. 35 — Sec No. 10, supn-a. 

Act IX of 1863 (Cotton-frauds). 

[Rep., Bom. Act VII of 1878.] 

. (1) — S. 2 — Adulteration of cotton. — Possession 
•of adulterated cotton, even though accompanied 
by the knowledge that the cotton was adulte- 
rated, would not -be sufficient to sustain a con- 
viction, unless accompanied by the ofiering of 
it for sale or compression. 1 B. 228. 

■ i2) — Jurisdiction — Crtm. Pro. Code, Act XXV 
ofistil, s. 411^Appeal.-^\\here there was no 
■evidence of mixing of cotton or that such mix- 
ing, if any, was done within the jurisdiction of 
.the trying Magistrate, held that the conviction 
under s. 2 of Bombay Act IX of 1863 was 
illegal. 

Qiuere : — Whether, under s. 411 of the Grim. 
JPro. Code, there is an appeal to the Sessions 
•Court against such a conviction? 3 B.H.C. Cr. 
12. 

(3) — MixiTtg cotton. — Ginning tv.’o varieties of 
•cotton, which had already been mixed together 
by another person, is a continuation of the 
process of mixing, and is an ofience under s. 2 
•of the Bombay Cotton Frauds Act. 11 B.H.C. 
Hi. 

(4) — Ss. 2y 8 — Proof of fraudulent intetit or 
hnoioledge, — In order to convict a person of 
the offence of offering adulterated cottou for 
compression, it is not necessary for the prose- 
cution to prove that the accused had a fraudu- 
lent intention, or that he knew that the cotton 
was either adulterated or deteriorated. 10 

B.H.C., 295. 

(5) — S. 8 — See No. 4, supra. 

Act 11 of 1864 (Civil and Criminal Justice, 
Aden.) 

[Rep. in part, act XVI of 1891J. 

See ACT XIV OF 1374, ss. 3, 5. 6, 10 B. 274. 

(1) — Island of Perim — Jurisdiction of Resi’ 
dent at Aden.. — 1. By a Government Notifi- 
•cation No. 2836, dated Gth May, 1884, the 
island of Perim was included within the Ses- 
■sions Division and. District of Aden ; and the 
officer in command of the troops stationed at 
Perim was empowered to commit persons for 
trial to the Court of Sessions at Aden. Held, 
that, notwithstanding the notification, the 
resident had no jurisdiction over the island of 
Perim, and .the resid/gnt liad never been ap- 
pointed a Judge of a Court of Session for that 
island. Where a person charged with murder 
was committed for trial before the Court of the 
Resident at Aden, and was convicted and sen- 
tenced'^ death, 'the'ffigh' OourlTafinuUed the 
^ionviction and directed the prisoner to be tried 
before a Court of competent jurisdiction. Act 
J1 of 1864 (Aden Act) does not by its own force 
extend to Perimy as it cAnnot be regarded -as 


3. — Bombay Aefs— continued. 

Act II of 1864 (Civil and Criminal Justice, 

Aden) — continued. 

pirt of Aden. The Court created by .Act II of 
1864 was the Court of the Resident ; the powers 
of that Court and a Court of Session wore not 
made commensurate, as appears clearly from 
s. 20 and the other sections. In order to properly 
carry out the intention of the Legislature, a 
Court of Sessions for a Sessions Division,includ- 
iug Perim. remains to be created, and a Judge 
appointed thereto by the Local Government. 
10 B. 263. [R., Hut Un. Cr. C. 825. 96 P. 

L.R. 1901.] 

(2) — Reg. II of 1891— Village of Sheikh 
Otlnnan — Aden. — For the purposes of Act II 
of 1864, the village of Sheikh Othman is, by 
Reg. II of 1891, made a part of the Settlement 
of Aden and subject to ‘he jurisdiction of the 
Resident at Aden. Rat. Un. Cr. C. 825 = Cr. 
Rg. 67 of 1895. (10 B. 258, R.) 

(3) — Critn. Pro. Code, ss. I, 3, 7, 9 — Aden 
Jet, II of J864 — Island of Perim — Jurisdiction 
of Resident at Aden. — The island of Perim, 
having been occupied with a viesv to its 
permanent retention, is a part of British India 
under 21 and 22 Vic., Chap. 106 and of the 
Presidency of Bombay. The Penal Code and 
Criminal Procedure Code are in force in that 
island. For certain purposes, the Court of the 
Resident at Aden, established under Act II of 
1864, may be regarded as a Court of Sessions, 
and the local area to which that Act applies 
is a Sessions Division. It is doubtful whether 
the Court of the Resident could be held to be a 
Court of Session within the intention of the Code, 
for the trial of cases arising in the i.«land of Perim, 
and also whether the Resident could be held to 
be a Sessions Judge within the meaning of the 
Code for the trial of such cases. The High 
Court intimated a wish to have these points 
argued by counsel, and subject to further 
argument on the whole question of jurisdiction, 
admitted the appeal by a person convicted by 
the Resident at Aden for an offence committed 
in the island of Perim. 10 B. 258. [R., Rivt. 
Un. Cr. C. 825. 96 P.L.R. 1901.] 

(4) — S. 3 — See No. 3, supra. 

(5) — S. 7 — See No. 3, supra. 

(6) — S. 9 — See No. 3, supra. 

(7) — S. 20— TRANSFER OF CRIMINAL 
Cases, 29 B. 675 = 7 Bom. L.R. 104. 

(8) — Ss. 29, 30 — Court of Resident at Aden 
— Review of Criminal Case by Bombay High' 
Court — Certificate of the Advocate-General — 
High Court can go only into questiotis of law — 
Penal Code, s. 161 — Public servant taking 
i\legal.gratificatxon — Bribery— 'In the exercise 
of hjs ofiicial functions ” — “ As a motive or 
regard." — There is nothing in ss. 29 or 30 of 

: tlie Aden Courts Act, 1864, which can operate 
either by express words or by necessary impli- 
cation, to limit the application of those sections 
to cases tried by the Resident as a -Court ■ of 
Section or to exclude appeals from their pur-^ 
vibw. S. 30 of the Act empowers and requires tha 
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3. — Bombay Acts- continued. 

1 

Act 11 of 1864 (Civil [and CriminalcJustice, 
Aden) — concluded. 

High Court of Bombay to review the case, or 
such part of it as may be necessary, with re- 
ference only to the points of law specified in 
the certificate of the Advocate-General, and the 
section does not contemplate that any decision 
by the Resident on a point of fact should be | 
questioned in review, save in so. far as such ■ 
decision may be dependent, for its validity, on i 
the determination of a point of law mentioned | 
in the certificate. S. 161 of the Indian Penal 
Code requires proof that an official has obtained 
as a motive or reward for official conduct an 
illegal gratification for himself or another. 
That other may or may not be an official and, 
therefore, may be wholly unconnected with 
official conduct. The conduct, which is con- 
templated as the consideration for the bribe, 
must be that of the official obtaining it. To 
obtain a bribe, as a motive or reward for 
another’s conduct, does not fall within the ' 
section, though it may be an abetment of that | 
offence or cheating. The performance of the 
act which is the consideration for the bribe is 
not essential. But it is essential that the- 
bribe should be obtained“a.samotiveor reward.” 
That phrase evidently means ' on the under- 
standing that the bribe is given in consideration 
of some official act or conduct.’ Such an 
undertaking need not be proved by explicit 
evidence of any precise agreement. It may bo 
inferred from circumstances. 9 Bom.L.R. 331 
= 6 Cr.L.J. 309 ^31 B. 335. 

(9) — S. 30— See No. 8, su-pra. 

Act V of 1864 (Mamlatdars’ Courts). 

[Rep., Bom. Act III of 1876.] 

See SANCTION TO PROSECUTE, Rat. Un. 
Or. C. 118. 

(1) — Disobedience of illegal order by Mam- 
latdar — Penal Code, s- 188 . — A ^lamlatdar 
was not legally empowered under Act V of 1864 
(Bombay) to promulgate an order directing 
one person not to obstruct another in going 
and coming by his gateway, and to keep it 
open. Disobedience to such an order was not, 
therefore, punishable under s. 188, 1.P.C. ^ B. 
H.C.Cr. 21. 

(2) — Order directing accused to keep open 
right of way to privy— Jurisdiction — Penal 
Code, s. 188. — An order by a Mamlatdar direct- 
ing the accused to keep open a right of way to 
a privy was held to be an injunction to refrain 
from disturbing the possession of the parties 
and, therefote,. within the jurisdiction of the 
Mamlatdar. A disobedience of such order was, 
therefore, punishable under s. 186, I.P.G. A 
B.H.C. Cr. 46. 

(3J — Penal Code, Act XLV- of 1660, s^l88 — ■ 
Mamlatdar's jurisdiction. — A. Mamlatdar, 
under Bombay Act V of 1864, has no jurisdic- 
tion to make an order of the .nature described 
ui 81 188 of the Penal Code. SB.H.C G?. 


3 . — Bombay Acts — continued. 

/ 

Act I of 1863 (Survey and Settlement). 

[Rep. in part, act XII of 1873 ; ACT XI 
OF 1876 ; Bom. ACT IV of 1868, ss. 16, 20. 
Supplemented, and application de- 
clared (LOCALLY), Bom. Act IV of 1868.- 
amended. Bom. act I of 1875. Rep. 
locally (except ss. 37 AND 38), BOM. ACT 
V OF 1879. Ss. 37 AND 38 REP. (LOCALLY), 

Bom. act I OF 1880.] 

(1) — Ss. 10, 24 — City Surveys Act {Bovi.) IV 
of 1868 — Sanad — Omission toattend — Offence . — 
An omission to attend to receive a sanad, which, 
it is incumbent on the Collector to issue under 
s. 12 of Bom. Act IV of 1868. is not an offence, 
the purpose being not one of those specified in. 
ss. 10 and 14 of Bom. Act I of 1865. Rat. Un. 
Cr. C. 67 = Cr. Rg. 13 - 11—72. 

(2) — S. 14 — See No. 1, supra. 

Act III of 1866 (Gambling). 

[Rbp., Bom. act IV of 1887.] 

(1) — S. 1, cl. 2 — ‘‘ Three miles," meaning of. — 
The expression "three miles” in s. 1, cl. 2 of 
Bombay Act III of 1866 must be taken to mean 
-three miles measured in a straight line along 
the horizontal plane. 4 B.H.G. Cr. 9. [i^.. 

Rat. Un. Cr. C. 138.J 

(2) — Ss. 3, 4, 5 and 9 — Search warrant — Com- 
plaintonoath—Findingof instrument of gamtng» 
— Although under s. 5 of Act III of 1866, a 
complaint on oath was necessary in order to 
authorise the issuing of the warrant, yet, if 
there was sufficient evidence otherwise from 
which the Magistrate might find the accused 
guilty of the offence charged, a search warrant 
might be issued. It is not necessary to make 
use of tbe finding of instrviments of gaming in a 
house as evidence that the house w’as used as a 
common gaming-house, and that the persons 
were present there for the purpose of gaming. 8 
B.H.C. Cr. 1. 

(3) — S. 4 — See No. 2, supra. 

(4) — tS. A.— Sec No. 2, supra. 

(5) — S. 6— Common gaming-house. — A house 
suspected to be used as a commougaming-house, 
in which any instruments of gaming are foun<^ 
and which, is entered in >.the waryant issued 
under tfce provisions of tbe"Bombay Gambling 
Act, is presumed to be a common gaming-hou^ 
until the contrary is proved. Rat. Un. Cr. C. 
216 = Cr. Rg. 8—10—89. 

S. 9— 5ce No. 2, supra. 

( 7 ) — s, n — Cain — I'nstruments of gaming.^ 
An instrument of gaming means an imple®®*^* 
devised or intended for t^t purp^. A coin is 
not an instrument of gaming within themeani^ 
of s. 11 of Bombay Act III of 1866. 6 B. 19? 
16 B. 288. fiP.. Rat. Un. Cr. C. 314 ; Applet 
16 B. 288. P.B. ; R., 18 A. 23; D., 25 C. 432.1 

(8) — A coin is not an instrument of ga m i ng * 
wlfich means an implement devised or intaid^ 
for that purpose. Rat, Un. Cr. C. 78=Cr. 

10 "6 ' 73. Rat. Un. Cr. 0* 814.] 
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3. — Bombay Acts — continued. 

kci 111 of 1866 (Gombling) — concluded. 

(9) — Pieces of -Pieces of tile are not 
instruments of gaming within the meaning of 
s. H of the Bombay Gambling Act. 1866. Rat. 
Un. Cr. C. 314 = Gr. Rg. 72 of 1886. 

(10) — S.14 -Oambling-lwuse , wJuit is — Penal 
Code, s. 268 . — A common gambling-house is one , 
kept for the profit or gain of the person keeping 
such house, and such a house may be a public 
nuisance. But, in the absence of evidence that 
it was so kept, or in such a manner as to cause 

a public nuisance within the meaning of s. 268 
of the Penal Code, it cannot be held that every 
person who admits gamblers into the house and 
every person who goes in is guilty of the offence 
of public nuisance. 7 B.H.G. Gr. 74. [ii.. 

L.B.R. (1872 to 189-2), 59.] 

Act Vlll of 1866 (Sale of Poisons). 

[Rep. in part, act XII of 1873 ; act 
XVI OP 1895 ; BOM. ACT lU OF 1886.] 

(1) — S. JI — Scope. — A conviction under s. 11 
of Bombay Act VIII of 1896 can only be had 
before a Magistnite of the first class. 4 B. 167. j 

(2) — S.13 — Omission to keep accoioils for sales , 
of poison — Jurisdiction. — A first class Magistrate | 
alone can try an offence of omitting to keep j 
accounts of the sale of poisons under s. 13 of | 
the Bombay Poisons Sales Act, and a second 
class Magistrate has no jurisdiction to try such ' 
a case. Rat. Un. Cp. G. 292 = Cr. Rg. 35 of i 
86 . 

Actlirof 186T (Gantonment). 

[REP., ACT XIII OP 1889.] 

See ACT XIU OF 1889. 

(1) — i5. 9^ Rules — Sanction of Committee and 
declaration of Magistrate. — Any temporary 
construction within the limits of a Canton- 
ment is an offence only if it shall be declared 
to be objectionable by the Cantonment Magis> i 
trate- with the sanction of the Cantonment 
Committee, according to the rules framed 
under Act III of 1876. Rat. Un. Cr. C. 875 — 
Cr. Rg. 54of 1896. 

(2) — S.IO — Caniguinent Rules, R. 3 — Closing 
of public road — interpretation — Though the 
Rules framed under the Cantonment Act should 
be construed so as to uphold their legality* yet, 
it cannot be held that s. 10, cl. 6 of the Act 
intended to authorize the Commanding Officer 
to altogether close a public road to traffic at all 
times* Rat. Un. Gr. C. V6=Cr. Rg. 35 of 89. 

(8) — 8. 11 — Cantonment Rules — Public nuis- 
ance — Ihrum-bealing. — The beating of a drum at 
a certain specified time does not amount to a 
public nuisance and does not fall within s. 11 
of Bombay Act HI of 1667. A rule prohibiting 
such an act goes beyond the powers conferred 
by the Act. Rat. Un. Cr* G. 480 =Cr. Rg. 45 
of 1889. 

(4 ) — Rule 39 — Admixture of water with milk 
—Penal Code, s. 4i70*-—The mere admixture of 
water with milk-, not being ozdinaciIy.a«iffioieDt 
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to render it noxious as drink, cannot be punish- 
ed as an offence of adultemting milk by mixing 
water with it so as to render it noxious as drink 
as contemplated by Rule 39 of the rules; but such 
cases (that is, cases in which there is no proof 
that the adulteration is noxious) when penal, 
are generally so on account of their involving 
the offence of cbeiLting, and should be dealt 
with under s. 420» I.P.C. Rat. Un. Cr. C. 
367 = Cr. Rg. 14 of 1888. 

{5)— Rule 57 — (Cantonment— Repaij of house, 
neglect of. — It is not an offence punishable 
under Rule 67, Ch. Ill of the Cantonment 
Rules, to neglect to repair a house within the 
Cantonment limits. Rat. Un. Cr. C. 636 = Cr. 
Rg. 11 of 1893. 

(6) — S. II. R. 15— Act Kill of 1889, s. 2 {2)— 
Cotnmon gaviwg-house.— In order to constitute 
a house a common gaming-house, it should be 
found that the instruments of gaming were 
kept for the benefit or gain of the person keep- 
ing the house, whether by way of charge for the 
use of the instrumentsof gaming or of the house, 
room or place, or otherwise howsbever. A 
house rented by some members of the Joanese 
community in the name of one of the persons 
who kept the house, restricted to the use of 
the members only, is not “ a common gaming 
house ” by the mere fact of the members play- 
ing for money with cards, in the absence of 
proof that the member keeping the house was 
making any profit by way of charge for the use 
of either the cards or the house. Rat. Un. Cr, 
C. 706 »Cr. Rg. 39 of 94. 

( 7 ) — 2:1, 14 — Conviction without com- 
plaint — Report of police and medical o^icers — 
Simultaneous sentences of fine and imprtson- 
vient. — The report of a policeofficeranda medical 
officer that a prostitute, having been served 
with notice, did not appear for examination, 
by the Civil Surgeon as required by s. 11 of 
Bomhty Act III of 1867, is no proper substitute 
for a complaint on oath, and a conviction thereon 
is illegal. ' Simultaneous sentences of fine and 
of imprisonment in default of payment of fine, 
under s. 12, Bombay Act III of 1867, are illegal. 
Imprisonment pan only be awarded under 
s. 14 of the Act in the event of_no property 
sufficient for the payment of the fine being, 
found. 7 B.H.G. Cr. 87. 

(8) — S. 12 — See No. 7, supra. 

(9) — Ss 13 and 14 — Default of payment of fine 
— Imprisonment — Penal Code, s$» 40, 64 — Not- 
withstanding theamendment, by s. 1 of Act VITI 
of 1682, of s. 40, I.P.C. , andtbe amendment 
by 8, 2 of the Act of s. 64 of the Code, the provi- 
sions of ss. 13 and 14 of Bombay Act III of 
1867, which is a special and local law, still 
remain unaffected under s. 5, I.P.C. The 
ruling in Reg v. Lallu (8th August, 1870) that, 
in oases coming under the Cantonment Act* 
1867, simultaneous sentences of fine and 
imprisonment in default of payment of fine, 
are illegal, was held to be still in force. Rat. 
Un. Cr. G. 221 »Cr. Bg. S— 12— 85. 
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(10) — S. 14- -See Nos. 7 and 9, supra. 

(11) — S‘21 — Act XIII of ItiSO iCnntonuient), 
3S. 2 and 13 — Punishment of whipping. — Since 
the repeal of s. 21 of Bombay Act ill of 1867 by 
■XIII of 1889. which substitutes a new s. 13 
containing no mention of whipping, that 
punishmentis not kept alive bv s. 2 of Act XIII 
•of 1889. Rat. Un. Cr. C. 682 = Cr. Rg. 49of 
93. 

■ (12)— Zi. IT— Bombay Act*III of 1867— But- 

cher taking diseased cattle to Inspector — Offence. 
— Where the accused, butchers, took diseased 
cattle to a public slaughter-house for getting 
•them passed by the Inspector as fit for food, 
held this act was not punishable under Rule 34 
of the Cantonment Rules as that Rule applies 
only to owners or occupants of pl.aces used as 
slaughter-houses who have killed a diseased 
animal therein or have failed to report that 
such an animal had been t iken there for being 
killed. Rat. Un. Cr. C. 471 = Cr. Rg. 28 of 89. 

(13) — R,4S — Offensive trades — Declaration. — 
In the case of offensive trades, the Cantonment 
Magistrate should, before instituting proceed- 
ings, make the declaration specified in Rule 
48 of the Rules framed by the Bombay 
Government under Act HI of 1867. Rat. Un 
Cr. C. 34 = Cr. Rg. 17—8—71. 

(14) — Buie 71 — Lock Hospital — P ub lie 
place. — A lock hospital is not a public place 
•within the meaning of Rule 71 of the Canton- 
ment Rules. Rat. Un. Cr. C. 361 — Cr. Rg.-4 
^f 1888. 

(15) — R. 76 — 0»tission to appoint resident 
agent— Office- — R. 76 of the Cantonment 
Rules, which requires every' absent owner of 
property within the limits of a Cantonment 
to appoint a resident agent, is a rule of 
procedure and convenience only, and an 
omission to comply with it is not penal under 
, 8 . 11 of the Cantonment Act. Rat. Un. Cr C. 
497 = Cr. Rg. 3 of 1890. 

I 

. See Sanction to prosecute, 5 B. 137. 

Act Vll of 1867 (District Police). 

[Rep. in part, act X of i872 ; Act Xll 
of 1873 ; ACT XVI OF 1874 ACT X OF 1886, 
s. 20. Rep. part and amended, Bom. 

ACT III OF 1886. REP. (SAVE SS. 33 -A.ND 
34), EXCEPT IN SiNDH, BOM. ACT IV OF 
'1890, SS. 33 AND 34 REP. LOCALLY AND 
TEMPORARILY, BOM. ACT I OF 1889. SS. 16 
AND 17 REP. IN SlNDH, WHEN SS. 26. 25-A. 
'AND 26 OP Bom. Act III op 1900 COME INTO 
:FORCE THERE. BOM. ACT IV OF 1900 
26-A. (INSERTED BY BOM. ACT III OF 18^6 

' 8 . 9). Supplemented, act m op 1888.] 

. (1) — subject in Mofussil— Juris- 
.diefuw.— The Bombay District Police . Act 
.passed by the Governor of Bombay in Council, 
.is ultra vires in so far as it confers criminal 
jurisdictiow. upon Magistrates in thp mofu^ij, 


3. — Bombay. Acts — continued. 

Act VII of 1867 (District Police) — contimied. 

being also Justices of the Peace, over British- 
born subjects. The Acts of Parliament, under 
.which the High Court is constituted, confer 
exclusive jurisdiction on the High Court in 
this matter except as limited by 53 Geo. Ill, 
c. 155, s. 105, and certain subsequent Acts of the 
Government of India. Though the East India 
Company had power, under the Charter of 1661 
and 1G68 of Charles II, to legislate about 
British -born subjects, yet this power ceased at 
the time of Queen Anne, and from that time 
up to 1834, when the Governor-General’s 
Council became the sole legislative power in 
India, no authority was given to the Indian 
Governnie,pts to legislate about such subjects 
except within the local limits of Presidency 
towns. 7 B.H.C, Cr. 6. [i?., 7 B.H.C. Cr. 

/7j . 

(2) — Crim. Pro. Code{1882), s. 565 — Applica- 
bility — Personal interest.— Though s. 655 of 
the Crim. Pro. Code, does not apply to village 
police officers, the principle contained therein 
does, and a Police Patel cannot try a case in 
Which be is personally interested. Rat. Un. 

Cr. C. 433. 

(3) — S. 3 — Duties of Police — Duty of destroy- 
ing stray dogs. — The duties of the police are 
divi.sible into three heads: — (1) those imposed 
upon them by the rules framed by the Commis- 
sioner and approved by the Government, (2) 
those imposed by the rules or orders which the 
Commissioner may make preventing abuse or 
neglect of duty and (3) those imposed by law. 
The duty of destroying stray dogs is one which 
can only be brought under the first of these 
heads, and. as the rule relating to it, though it 
has been io force for many years, is stated not 
to have received the approval of the Govern- 
ment,.it is on this-aceount it^valid and a con- 
viction for a breach of it is illegal. Rat. Un. 
Cr. C. 107. 

(4) — S. 7 — Village Zahars — Patel's order 
to assist the Publtc Works Department. — A 
Police Patel has no authority, under s. 7 of the 
Bombay District Police Act, to order the village 
Mahars to assist a subordinate officer of the 
Public W^orks Department in measuring the 
road. .And the Mahars cannot bo convict^ 
under cl. 1 of s. 15 for refusing to obey sucli an 
order. Rat. Un. Cr. C. 509 = Cr. Rg. 28of 
1890. 

(5) — Ss. 7, 26 — District Police — Jurisdiction 
• — A Superintendent of Police, even if he is also 
a full power Magistrate, has no jurisdictioD 
to try a Police officer for an' offence under s. 26 
of the Bombay District Police Act in having 
permitted prisoners to escape from his cust^y 
and not reporting the same to his superic^- 
Rat. Un. Cr. C. 29=Cr. Rg. 10— 2— 70. 

f6) — S:6 — Sanction cf Government . — ^An Ip* 
spector oi Polica being an- officec-.:wba may be 

removed from office^ imder s. 8 of the Bombay 
District Police Act, without the sanction of the 
Qpyerniu^t, the ^aoQtion of .t^e Goy^ippent 



449 


450 


THE ALL INDIA DIGEST. 


3* — Bombay -Acts — continued. 

ActVll of 1867 (District Police) — coniinu4:d. 

not necessary in order to give a Magistrate ' 
jnrisdiciion to entertain a complaint against > 
him of an oSence committed in his capacity as j 
A Police Oidcer. Rat. Un. Gr. C. 142. 

(7t — S. 9 — .(ic( XVIII of 186i, s. '27 \ 
— Railway Police. — Members of the Railway ; 
Police, though they hold commissions from the : 
Ocmmissioner of Police under s. 9 of the Dis- i 
triot Police Act, are amenable to the provisions 
•of the Railways Act for neglect of duty. Rat- 
Un. Cr.C. 51 = Cr. Rg. 15 6—71. 

■ (8) — S. 16 — Police Patels—Reinission of Jitie \ 
■by District Magistrate — HighCourt. — A District 
Magistrate cannot remit any portion of a fine 
inflicted by a Police Patel under s. 16 of the 
Bombay Village Police Act, s,o as to make it 
•conform to law. but must refer the matter to 
the High Court. Police Patels have always 
been treated as subject to the superintendence 
•of the High Court. Rat. Un. Cr. C. 478 = Cr. 

Rg. 41 of 89. 

• 

. (9) — S. 23— Right of police officer to examine 
Vfitnesses. — S. 23 of Bombay Act, XII of 1867, 
•does not give any right to a police officer to ex- 
amine or cross-examine witnesses in a Criminal 
•Court. Rat. Un. Cr. C. 28. 

(10) — Crim. Pro. Code (1882), s. 493— Power 
•of Police officer below the rank of Inspector to pro- 
secute. — The special local law, Bombay Act VII 
of 1867, has been preserved by the Code, whether 
intentionally or through oversight. Therefore. I 
.a prosecution instituted by a police officer, , 
below the rank of an Inspector, that is to say, ! 
.a chief constable, was held to be valid. 8 B. 
•834. [R.» 2 L.B.R. 337]. 

(11) — S. 26 — Police officer overstaying leave. — , 
A police constable oversta 3 'ing the casual leave i 
.granted- him, without -permission, withdraws ' 
from the duties of his office without permission 
and commits an offence within the meaning of i 
:8< 26 of the Act. Rat. Un. Gr. C. 279 = Cr. ! 
Rg. 17 of 1886. 

(12) — See No. 7, supra. 

. (13) — S. 27 — Prohibition by police of music in 
private houses. — S. 27 of Bombay Act VII of 
1867 does not empower the police to prohibit the 
■use of music in a private house. 9 B.H.C. 153 

A.C.J. 

(14) — Ss. 27, 29- -Powers of District Super- 
.intendent to prohibit Die carrying of sticks, — A 
Police Superintendent cannot, under s. 27 of 
the Boiu. District Police Act, 1867, legally 
make an order forbidding sticks to be carried 
by persons attending a certain jatra (fair). 
Hence, a person who, m contravention of such 
.an order, carries a stick at the jatra, is not 
.guilty of an offence under s. 29 of the Act. Rat. 
Un. Ur. C. 394 »Gf. Rg. 81 of 88. 

a 4 

(15) — S. 28— Power to issue general order. — 
The police have power,, under a. 28 of Bombay 
Act . VII of 1867, to issue a general notification 
•ordering Mople to drive on the proper side of 
.the road. Rat. Un. Or^ G.38=Cr. Rg, 16 — 8r-70v 

20 
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(16) — Grim. Pro. Code (189B), s. 190, 
Rat. Un. Cr. C. 355 = Or. Rg. 44 of 1887. 

(17) — Ss. 28, 29 — Written order if necessary. 
— An order issued under s. 28 of the Bombay 
District Police Act need not be in writing. Dis- 
obedience of an oral order is punishable. 7 B. 
H.G. Gr. 2. 

(18) — Waiiiing agai)ist going along a rond.-- 
The warning or advice given by the Police to 
certain persons not to go alone on a particular 
road, as the country was believed to be infested 
with dacoits, is not such an order as can be 
legally passed, under s. 23 of the Bombay District 

I Police Act and non-compliance with it is not 
punishable under s. 29 of the Act. Rat. Un. 

, Cr- G. 385. 

; (19) — S. 29 — See Nos. 14, 17, sitprn. 

(20) - -S. 31 — Magistrate cm tour — Resident . — 
j The words “ Magistrate resident" in s. 31 of 
' Bombay Act VII of 18C7 do not include a 
Magistrate who happens on his tour to stay a 
few days at a place. Rat- Un. Gr. G. 483 = Gr. 

: Rg. 49 of 89. 

j (21) — Committing nuisance, not an off'ence 

] under cU 3 of s. 31, but only under^ cl. -4 . — A 
■ person committing nuisance on or close to, and 
within sight of, any public road, street or 
thoroughfjire, is liable to be punished under cl. 4 
of s. .31, but cannot be legally convicted of 
depositing dirt under cl. 3 of the section. Rat. 
Un. Gr. G. 521 = Cr. Rg. 45 of 1890. 

(22) — Imprisonjnent in default of payment of 
fine, nature o/.— The punishment ol imprison- 
ment in default of payment of fine inflicted 
upon a person convicted under s. 31, cl. 3 of 
Act VII of 1867 (Bombay) should be simple and 

. not rigorous. 5 B.R.C.'Gr. 43. 

(23) — Resident Magistrate — Need of Goveim- 
ment Notification. — S. 31 of Bombay Act VII of 
1867 became at once operative at places, where 
there was a Magistrate resident, without being 
specially extended by Government by Notifica- 
tion* 5'B.H.G. Gr. 100. 

4 

(24) — Cruelty to animals. — A man who, after 
, firing at a dog, refrains from again firing at it 
' to put it out of pain, does not commit an 

offenceunder s. 31 of Bom. Act VII of 1867. 

Rat. Un. Gr. G. 183. 

(25) ^'* Nuisance*', defined — Penal Code, 

i s. 268. — The expression commits nuisance ”, . 

in. s. 31 of the Bombay District Police Act, 
does not mean a nuisance within the definition 
' of the term in s. 268 of the Indian Penal Code, 

I bat a nuisance within the meaning of the com- 
! mon notice to the public to ” commit no 
I nuisance. ” Rat. Un. Cr. G. 134 = Gr. Rg. 
i 8-4 -1878. 

(26) — jS. 31 . (A) — Prohibitory notAce-nRiver , 
if a watering place . — A conviction under s. 31, 
cl. 2 of Bombay Act Vn of 1867 is. illegal, if 
the pjohihitpzy notice specified, therein, has not; 
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been issued. A river is not a watering place 
within the meaning of the above clause. Rat. 
Un. Cr. C. 55 = Cr. Rg. 31—8—71. 

(27) — S. 31 (4) — Making ivater in a public 
street. — To perform the offices of nature, as, 
e.g., to make water in a public street, is an of- 
fence punishable under s. 31 (4) of the Bombay 
District Police Act, provided there be evidence 
of annoyance to residents or passengers. Rat. 
Un. Cr. C.305 = Cr. Rg. 56 of 1886. 

(28) — iS. 33 —Structure contemplated by sec- 
tion, what amounts to-- '* Booth," defined. — The 
accused owned a house on each side of a street 
and put bamboos across the street from the top 
windows of one into the top windows of the 
other house, and laid a covering of cloth over 
the bamboos, thus making a canopy, roof or 
awning over the street. The structure was at 
such a height that no obstruction or inconveni- 
ence whatever was caused to persons or animals 
passing along the street. Held that the struc- 
ture could not be considered to have been con- 
structed on the road, as the use of the word 
‘‘on ” would seem to imply that the structure 
complained of must bo on the road itself and 
cause some nuisance. Held, also, that it was 
not a booth, S 33 of the Bombay District 
Police Act did not, therefore, apply. In 
Webster's dictionary, the word “ booth ” is said 
to mean “a house or shed built of boards, 
boughs of trees or other light materials for 
temporary occupation.” In Latham's diction- 
ary, it is said to mean ‘‘a temporary house 
constructed with boards or boughs or canvas.” 
22 B. 742. 

(29) — Scope — Structures o/ temporary charac- 
ter— Crim. Pro. Code [18^8), a. 133— Per Chan- 
davarkar,J. — Ins. 33 of the District Police Act, 
the Legislature intended to deal with structures 
ofa temporary character, e.g., cases where a per- 
son, without intending to appropriate a public 
thoroughfare -permanently to his own purposes, 
builds a temporary structure for a temporary 
purpose such as- a. booth, shed, stable or the 
like. Where, however, a person appropriates a 
public thoroughfare permanently to his own 
purposes and builds apucca wall, hois liable to 
be proceeded with under s. 133, Grim. Pro. Code, 
or punished of offences under s. 269, I.P.O. 

Per Aston, J. — Where a person builds a wall 
on ground forming part of a public street, he 
can be dealt with under s. 38, District Police 

Act. 6 Bom- L.R. 358. 

(30) — Nuisance committed by children outside 
school — Criminal liability of teacher. — The 
masters of a school' were convicted of wilfully 
permitting a common nuisance to continue, by 
allowing some two hundred pupils to obey the 
c^Ils of nature daily in a plot of ground within 
the town and close enough to other houses to 
cause annoyance and danger to health. Held 
that children once outside the school are -not so 
under the control-of the master so as- to make 
the latter criminally responsible, as their 
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parents might be, for a nuisance committed by 
their children. If a school is so conducted as 
to be a nuisance, the complainant can get a 
remedy bv injunction. Rat. Un. Cr. C. 291 = 
Cr. Rg. 32 of 1886. 

(31) — S. 4^ — Crim. Pro. Code {188^), s. 54 — 
Penal Code, s. 342 — Prosecution of Police officer 
for wrongful confinement withoutxoarrant.—'lbo 
provisions of s. 42 of Bom. Act VU of 1867, 
must be held to apply to criminal prosecutions- 
as well as to civil actions, notwithstanding the 
use of the word “decree” in s. 43 in connection 
with prosecutions. The prosecution ofa Police 
Officer for an alleged offence of wrongful con- 
ffnement, punishable under s. 342, I.P.C., 
the Police officer having, without a warrant,, 
arrested and detained in custody the person in 
whose possession he found property which he 
suspected to be stolen, is a prosecution fora 
thing done or intended to be diffie under Bom. 
Act VII of 18C7, inasmuch as s. 21 of the Act 
authorises every Police officer to apprehend 
all persons whom he is legally authorised to 
apprehend, ands. 54 of the Grim. Pro. Code,, 
authorises the arrest by a Police officer without 
warrant of any pcison in whose possession 
anything is found which may bo reasonably 
suspected to be stolen property, if the person 
may be ‘‘reasonably suspected of having com- 
mitted an offence with reference to such thing.” 
Authority given to arrest in such cases implies 
authority to detain. Rat. Un. Cr. C. 220 = Cr«. 
Rg. 26—11—85. 

(32) — Absence of notice — Official act done in 
good faith. — Where two Police constables were 
prosecuted for having severally beaten the. 
complainant in the course of a night patrol 
duty, but under circumstances apparently 
showing a complete absence of authority or* 
jurisdiction, without the notice required under 
s. 42 of the Bombay District Police Act, held 
that such notice was not a condition precedent- 
to the {HTQsecution, and that the protection 
thereby extended to official acts done in good 
faith, though in excess of authority, does not 
exist where there is a total absence of authority* 
Rat. Un. Cr. C. 486 = Cr. Rg. 51 of 89. 

Act ¥111 of 1967 (Village Police). 

[Rep. in part, Act XII of 1873 : Act; 
XII OF 1876 ; Bom. act HI of 1886 ; Rep- 
in PART (LOCALLY AND TEMPORARILY), 
Bom. act I OF 1889. AMENDED. BOM. ACT* 
I OF 1876; Bom. Act III of 1836 (as- 
amended BY BOM. ACT I OF 1891>. SUP- 
PLEMENTED, BOM. ACT IV OP 1890, S* 503* 

{!)— Powers of Police Patel. — A poii<»-pateL 
has no authority, under the Village Police 
Act, to prevent persons from performing, 
tamashas in their houses. Rat. Un. Cr. C. 
287 = Cr. Rg. 24 of 86. 

(2) — Inquest — Police Patel. — ^The omisnon 
of Police patel to hold the inquest, as required 
by Bombay Act VIII of 1867, should be point- 
ed ont by the Courts to the District Magis-^ 
trate. Cr. Rg. 44 of 1894. 
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(3) — Ss. 6 and 14 — Police paiel — Judicial \ 
firoceedings before the Police pntel — District 
Magistrate's power to transfer the case to an- i 
other Court — Transfer of case — High Court — j 
Superintendence — Letters Patent, els. 26 and ; 
27 . — ^The duties which are enumerated in s. C 
of the Village Police Act, 1867. are the execu- ' 
tive duties of the Police Patel : they are duties | 
imposed upon him quite independently of the | 
authority which he has given to him under 
s. 14 to try and punish in cases of petty assault 
and abuse. The authority given to him by 
S.14 is a judicial and not an executive authority. 

S. 6. therefore, does not justify the District 
Magistrate in stopping the judicial proceeding 
which is already in progress before the Police 
Patel. Apart from the power expressly con- 
ferred by the Act upon the Magistrate in that 
connection, the only right of superintendence 
oyer the judicial functions of the Police Patel 
created by the Village Police Act, is vested in 
the High Court by clauses 26 and 27 of the 
Letters Patent. 10 Bom. L R. 630 = 8 Cr. L.J. 
141. 

(4)-»Ss. 6. 15— Pafei’s authoritj/ io summon., 
— A Police Patel has authority to summon a 
person to appear before him in reference to an 
offence of which he can take cognizance. If I 
the summons is signed by the Patel, refusal to 
obey it is an offence under cl. 1 of s. 16 of the | 
Village Police Act. Rat. Un. Cr. C. 550 = Cr. 
Rg. 25 of 1891. fl^., 8 Bom. L.R. 118 = 3 Cr. ! 

LJ. 239.] 

(61 — S. S^PoKce Patel — Xot rerorting 

encroachment — Coatnefion of Police Patel — [ 
LegoKfj/.— The duty of reporting orcroachments 
by villagers on the public road i s no t a duty 
cast on a Police Patel under Act Vlii of 1867, 
and a conviction under s. 9 for not reporting 
such a matter is illegal. 7 B.H.G. Cr. 88. i 

(6) — See SANCTION TO PROSECUTE, 4 B. ; 
367. 

JkT^Ss. 10, 11, 12— Duties of Police patel in 
cases of' unnatural ■and sudden death. — The 
ancient village system of Police, regulated 
formerly by ^g. TV of 1818 an d Reg . XII of 
1627 And "how by Bojnbay Act. VlII of 1867, 
remains unaffected by the Code of Criminal 
Procedure, except where the Code contains a 
special provision. Under the local law, the 
Police patel has to do much more than merely 
i inform the District Police under s. 10 thereof, 
or under s. 45 of the Code. Under s. 10« he 
has himself to investigate the mat ter of a crime 
and obtain all procurable evidence. Under 
8. 11. if any unnatural or sudden death occur, 
or any corpse be foundi the police patel shall 
forthwith assemble an inquest and investigate 
with the paneh the causes of death and all the 
oircnmstances of the case, and make a written 
report of the same. Tf. from the inquest, it 
appears that the death was unlawfully caused, 
he must give immediate notice to the Police 
station, and. if the state of the con»e permits, 
he shall at once forward it to the Citil Surgeon 
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or other appointed- Medical Officer, Under s. 12,. 
the Police patel can make arrests, and under 
s, 13, he can take evidence on solemn affirma- 
tion and hold searches. 19 B. 612. [i?., Rat. 
Un. Cr. C. 792 ; Rat Un. Cr. C. 854}. 

(8) — S. 11 . — The law, which imposes on the 
Police Patel the duty of holding an inquest 
and arresting murderers and empowers him to 
take evidence on oath, is obviously intended to 
make justice effectual by means of prompt 
enquiry in the face of all villagers, and by 
delivery of the verdict of men not open to the 
suspicions of undue zeal often cast on the 
' District Police. Like the Coroner’s inquest, it 
! also records the evidence and circumstances 
’ justifying the accusation of the person denoun- 
ced or appearing to be the murderer. Like the 
Coroner’s inquest, it saves the innocent from 
false charges, as people are not likely to bring 
I charges, against an innocent man when they 
1 have kept silence at th einquost. The inquest 
must beheld forthwith, so that all the circum- 
! stances of the murder may be reported forth- 
i with to the District Police. Rat. Un. Cr. G. 74G 
= Cr. Rg. 8 of 95. 

(9) — See No. 7, supra. 

(10) — S. 12 — See No. 7, supra. 

(11) — S. 12 U) — Arrest— Bail.— (1) of 
the Village Police Act authorizes Police patois 
to arre.st lor “any serious offence.” The power 
of tlie Police to take bail being regulated by 
the Crim.Pro.Code, the Court cannot empower 
a Police coustable to take bail for persons sent , 
to him by Police paCels under Act VIII of 1867. 
Rat. Un. Cr. C. 26 = Cr. Rg, 12—10—69. 

(12) _S. 13— Seee FALSE EVIDENCE, 4 B. 
479. 

^ 13 ) — s. 14 — Term "assault ” defined.— The 
word “ assault ” used in s. 14, Bombay Village 
Police Act, is not confined to the definition 
given. in s. 351, I.P.C., but means what is col- 
loquiallycalledanassault. namely, any unlawful 
attack upon the person of another, and includes, 
therefore, what under the Penal Code would 
amount to the use of criminal force. 1 Bom« 
L.R. 637. 

(14) — Powers of Police Patel. — Under s. 14 of 
the Bom. Village Police Act, 1867, the Police, 
Patel, on convicting a person of abuse, has. 
authority to punish him with confiuement iu 
the Village Cbowri for a period not exceeding 
24 hours ; but has no authority to infiiot a fine. 
Rat. Un. Gr. C. 187 = Cr Rg. 11—1- 83. 

(15) — See No. .3, supra. 

(16) — S. 15 — Power of Village Police Patel 
to order imprisoTwnent in default of fine — Penal 
Code, s. 64 — Bombay General Clauses Act {III 
of 1886), a. 12 . — A Village Police Patel has, 
under s. 15, jurisdiction either to impose a 
fine not exceeding Ks. 5 on a person convicted 
by him of theft under 'that section, or to 
confine him in the village Chotvri for a period 
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Act VIII of 1867 (Village Police) — continued. 

not exceeding forty-eight hours, but has no 
jurisdiction to sentence the accused to confine- 
ment in default of payment of fine, s. 64, 
Penal Code, not being made applicable by the 
Bombay General Clauses Act to proceedings 
under the Bombay Village Police Act. 6 
Bom.L.R. 357. 

(17) — Police Patel — Verbal order by a Police 
Patel sent through a messenger asking a person 
to be present before him personally. — A verbal 
order sent through a messenger by a Police 
Patel, under s. 16 of the Act, asking a person 
to present himself before him to answer an 
accusation, is not a lawful order issued by the 
Police Patel personally within the meaning of 
s. 15. 8 Bom. L.R. 118 = 3 Cr.L.J. 239. 

{18) - Non-cognizable offence— Patel's autho- 
rity to summon.— \ Police Patel has no 
.authority to order the accused to attend at 
his office in a case of an offence not cognizable 
by him. Refusal to obey such an order is not 
an offence under s. 15 of the Act. Rat.Un.Cr 
C. 551 = Cr. Rg. 26 of 1891. 

(i9j — No. 4, supra. 

K'lO)— Omission to obey Patel's order . — A 
mere omission, which is not a refusal, to obey 
a Police Patel's order, is not punishable under 
s. 15 of the Bombay Village Police Act. Rat. 
Un. Cr. C. 624 = Or. Rg. 49 of 1892. 

(^I) Power of Pohee Patel to order removal 
of wood lying on public road.— A Police 
Patel has, under the Bombay Village Police 
Act, no power to order the removal of a piece 
of wood lying on a public road; disobedience 
of such an order, therefore, is no offence under 
8. 15 of the Act. Rat. Un. Cr. C. 980. 

(22) — 6’. 15 (I ) — Refusal to answer 'questions 

•^Police Patel.— refusal to answer ques- 
tions put by a Police Patel' in a .Criminal 
proceeding is not “refusal to obey a lawful order 
issued by a Police Patel personally” within the 
meaning of s. 15 (1) of the Bombay Village 
Police Act. Rat. Un. Cr. C. 610 = Cr. Rg. 30 of 
4892. ® 

(23) — 5s. i5 and 16— Police Patels— Juris- 
diction to punish for nuisance or disorderly 
^f-*~The jurisdiction to punish for nuisance 
or disorderly acts under s. 16 of the Village 
Police Act, is expressly confined to Police Patels 
duly empowered under s. 15, cl. 1, and does not 
oxtond to their official superiors (the Magis- 
trates in charge of the talukas within which 
«iey are Patels). Rat. Un. Cr. C. 196 = Cr. 
Bg. 6-3-1884. 

. (24) Ss.l5 and 16 .(3) — Refusal to serve at 
inquest — Unyoking and feeding- bullocks if, 
<xn offence.— K refusal toserye on an inquest, 
^hen called on by a Police Patel specially em- 
^wered under s. 16 of the “Bombay Village 
Police Act, is punishable by the Patel himself . 
The unyaldog-of buUbcks and feeding* them 
on a road is not punishable under s. 16 (3) of 

m2^^‘ 33 of 
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Act vni of 1867 (Village VoWce)— concluded. 
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{2b)— See CrI-M. Pro. Code (1898), ss. 6, 
545, Rat. Un. Cr. C. 317 = Cr. Rg. 2 of 1887. 

{28)— See Penal Code, s. 64, 6 Bom. L.R. 
357. 

(27) — S. 16 {2 ) — Offences re rivers. — S. 16 (2) 
of the Bombay Village Police Act does not apply 
to offences regarding rivers. Rat. Un. Cr. C. 
609 = Cr. Rg. 27 of 1892. 

(28) — S. 16 (5) — Nuisance outsifle a hom^e — 
Liability of the head. — It is a general principle 
that the head of the house is responsible for 
all nuisances which emanate from his house. 
Rat. Un. Cr. C. 338 = Cr. Rg. 29 of 1887. 

(29) — 5. i6’ (5) — Refuse or filth — Milk-bush. 
— Milk-bush put in a river for the purpose of 
catching fish is not refuse or filth within the 
meaning of s. 16, cl. 5 of the Village Police 
Act. Rat. Un. Cr. C. 379 = Cr. Rg. 30 of 
1888. 

(30) — Ss. 28, 29— See Magistrate, Juris- 
diction OF. Rat. Un. Cr. C. 321 = Cr. Rg. 

7 of 1887. 

(31) — S. 29 — See No. 30, supra. 

(32) — S. 31 — Easing oneself in a public road- 
— To ease oneself close to a public road is not 
an offence under s. 31 of the Bombay Village 
Police Act, 1867, unless the act is committed 
within sight of a public road so as to cause 
obstruction, annoyance, risk, danger or damage 
to residents or passengers. Rat. Un. Cr. C. 161* 

(33) — S.61 — Police— Arrest without warrant. 
—The Police have no power to- arrest withodt 
warrant for an offence under s. 61 of the : 
Bpmbay Village Police Act. -Rat. Un. Cr. C. 
533 = Cr. Rg. 1 of 1891. 

5ee CBiai. Pro. Code (1898), ss. 60, 61, 
Rat. Un. Cr. C. 22. 

5ee BDm. REg. XII OF 1827, s. o2, 6 
B.H.C. Cr. 75. 

Act 11 of 1868 (Ferries). 

e 4 i ' 

[REP. IN PART, ACT XII OE 1873 ; ACT II 
OF 1901; Bom. act HI of 1886; Rep. in 
PART (EXCEPT IN ADEN AND THE CITY OP ^ 
BOMBAY), BOM. ACT I OP 1884. AMENDED^ 
BOM. ACT II OF 1878.] 

(1) — S. M—Conviction — Order for sale of 
boat, under s. 517, Crim. Pro. Code — Compenr- 
sation to complainant, — When a person is con- . 
victed under s. 14 of Bom. Act II of 1868, 

is hot competent to a Magistrate to order ^Ic, 
of the boat under s. 517, Crim. Pro. Code, and 
to a^vard out of the sale proceeds, compensation 
to the complainant under s. 545, Grim. Pro/ 
Code. Rat. Un. Cr. C. 688=Gr.Rg. 10 of 1894. 

(2) — Construction, — For an offence under 
s. 14 of the Pubho Ferries Act, it is not- neoes- 
sary that both the -starting point- -and*' the. 
arriving point should be within ^ee miles of 
the ferry. It is only the latter which has got; 

to be consid,ered. Rat. Uo. Cr. C« 901 — Or. 
Rg. 10 of 1897, ■ .r 
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3, — Bombay Acts — continued. ! 

ActlY of 1868 (City Surveys and Survey 
and Settlement Amendment Act). 

[Rep. IMPART, Act xn OF 1873. residue | 
Rep. (locally). Bom. Act V of iS 79]. j 

See Bom. Act of 1873, s. 33, 15 B. 516. 

— S. 12— Sec BOM. ACT I OF 1865, Rat. Un. ‘ 
Cr. C. 67. i 

Act III of 1872 (municipal Act). 

[Rep., Bom. act III of 1SS8.] I 

(1) — S. 220, as amended by Act /T’ of JS78 — i 

Scope — Poicer to order structural alteration — l 
Contents of notice . — The legislature, in enacting | 
s. 220, could not have intended and did not 
intend, to invest the Municipal Commissioner 
with the power of directing structural altera- i 
tions. A notice requiring the owner of a range 
of buildings to provide ridge ventilation is not 
log.al, and disob^ience of such notice is not an 
offence. When a notice is required by law, it ' 
cannot prescribe something which the law itself 
docs not contemplate or involve. 8 B, 151. ! 

(2) — S. 225 — Storage of nool, u-ithout H- 
cense. — The accused was charged with using a . 
place within the City of Bombay for the | 
storage of wool, without a license from the i 
Bombay Municipal Commissioner, and fined 
Rs. 10 tinder s. 225 of Bombay Act III of 1872 i 
as amended by Act IV of 1878. Held that, ] 
notwithstanding that there is mention of 
“wool” for purposes of washing and drying ' 
in the first part of the section and none later 
on, the words “ other articles” may include 
the case of the storage of wool. Rat. Un. Cr. > 
C. 297«=Cr. Rg. 43 of 1886. 

(3)— S. 226--5ec ACT III OF 1880,- s. 22, 
Rat. Un. Cr. C. 413 = Cr. Rg. 80 of 1888. 

Act YI of 1873 (District Municipalities). | 

[Rep., Bom. act in of I90i] . | 

(1) — S. 3— Building or enclosure — Wattle- 
fetuie. — The “ building ” or “ enclosure ” re- 
ferred to in s. 3 of the Bombay District 
Municipal Act, is of a substantial kind. A | 
mere wattle-fence does not fall within the i 
definition. Rat. Un. Cr. C. 428 = Cr. Rg. 92 
of 1888. 

(2) — S$. 3 and 66 — Term **place" explain- 
ed— Market — Selling vegetables. — The word 
“ place ” as defined in s. 3 of the Act does not 
include a house or an ota of a bouse. Selling i 
vegetables on the ota of one’s house is not ■ 
using it as a market, but onlv as a shop, and ! 
is not an offence under s. 66. 9 B. 272. {Appl., 
Rat. Un. Cr. 0. 399 ; Expl., 11 B. 106 ; R., 10 
M. 216 = 1 Weir 748 ; Rat. Un. Cr. C. 797. ) 

13) — Ss.ll, 26 — Police officer— Suspension — 
Pther employment. -—ThovkS^ * police officer, 
under ss. .11 and 26 of Act .VI of 1873, should 
not engage himself in any other employment, 
yet. there is no objeotion to his doing so for his 
maintenanee during his period of suspension , 
till ho is restored to duty. Rat. Un. Cr. G. 88 

■»0r. Rg. 8--8r->ia7i. . . i 


J. — Bombay Acts — continued. 

Act VI of 1873 (District Municipalities)— c/d.. 

(4) — Ss. 14, S2 — Rules — ” }*ayable in 
advance" — Meaning. — The words, ” payable in 
advance,” in Rule I in s. 5 of Appendix B to- 
the Rules framed under s. 14 of the Bombay 
District ^lunicipal Act, do not mean that the 
taxes are payable on the first day of the year,, 
but on demand at any time of the year. Rat. 
Un. Cr. G. 868. 

(5) — Ss. 21, 27, cl. (7), 3‘<i — Tax when be- 
comes payable — Resolution at a Municipal 
special 7neeti7ig — Per7nissio7i of p7'esi(ling 
authority . — A tax can only be made payable 
from the date of its levy being sanctioned by 
Government under s. 21 of the Bombay 
District Municipal Act, and, under s. 32, it is 
payable duly at the expiration of the period 
for which it is declared payable. The liability 
to pay a tax arises only at the beginning of 
the official year next following the rule or law 
sanctioning it. — (Per Jarduie, J. ; Pai-so7is. J. 
co7itra). (7 M.H.C.R. 249 aud 1 M. 158, i?.). 
^Yhero some indication is given of the business 
of a Municipal special meeting, and a resolution 
is passed at such meeting where almost all the 
members of the Council are present, it must be 
assumed that the permission of the presiding 
authority was expressly or tacitly given. Rat. 
Un. Cr. C. 574 = Cr. Rg. 39 of 1891. 

(6) — Ss. 23, 35— See APPEAL— SPECIAL. 

ACTS, Rat. Un. Cr. C. 672. 

(7j — S. 26 — See No. 3, stipra. 

(8) — S. 33 — Power of Mu7iicipalit7j to call for 
sa7t7Uid tinder City Survey Act (Bor/ibay Act IV 
of 1868). — Under cl. 1 of s. 33 of Bombay Act, 
VI of 1873, a JIunicipality is empowered before 
granting permission to build, to call on the 
applicant to furnish information as to the 
limits, design, and materials of the proposed 
building. But it is not empowered to call for 
any san7iad issued under s. 10 of the City 
Survey Act (Bombay Act IV of 1868), although 
it may contain information as to the limits and 
tenure of applicants' bolding. 15 B. 516. [F.,. 
19B. 27J. 

(^)—S.33—Act in of 1901, SS.48, 96— 
Permission to erect a buildhig — Conditio7i . — A 
Municipality in granting permission to a person 
to erect a building can legally impose a condi- 
tion that he should leave a gully' of certain 
dimensions. 3 Bom. L.R. 842. [F., 27 B. 
221 ]. 

(10) — Re-building on old foundatiotis tvithout 
notice to Municipality — A person who, without 
giving notice to the Municipality, merely re- 
erects on the same foundation the part of a 
wall which has fallen down, does not contravene- 
the provisions of s. 38 of the Act, as ho does 
not, by so re-erecting it, begin to erect any 
building or to altOr externally or to add to any 
existing building with'in the meaning of that 
section. Bat. Un. Or. G. 402 = Gr. Bg. 63 of 
1888. 
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3, — Bombay Acts — continued. 

Act VI of 1873 (District Municipalities) —c^d. 

(11) — Re-erectionof fallen wall on same found- 
ation. — The re-orection on the same foundation 
of a wall which has fallen down is not an offence 
under s. 33. Rat. Un. Cr. C. 932. 

(12) — Extciuled door-step. — A katta, which is 
permanent in character and which serves as a 
broad extended door-step or raised platform in 
communication with the road, isan addition to 
the existing building within the meaning of 
-cl. 1, s. .33 of the Bombay District Municipal 
Act. Rat. Un. Cr. C. 483 = Gr. Rg. 47 of 1889. 

(13) — M all — Da}nboo fence. — It is a question 
whether a bamboo fence can be properly des- 
cribed as a wall so as to come within the terms 
of s. 33. Bombay Act VI of 1873. Rat..Un. Cr. 
-C. 932. 

(14) — iS. 33 (i) — “ Building " — Reed fencing. 
— A hard or reed fencing is not a building 
within the meaning of s. 33 (1) of the Bombay 
District Municipal Act, 1873. Rat. Un. Cr. C. 

145. 

(15) — S. 33 (^) — Scope. — The effect of clause 
2 of s. 33 which permits a person to erect the 
building, of which he has given notice, if, 
within the period prescribed, the Municipality 
has failed to issue written orders, is by implica- 
tion to prohibit the erection of any building 
within such period, unless in the meantime 
written orders have been passed. Rat. Un. Cr. 
C. 657 = Cr. Rg. 22 of 1893. 

(16) — 6's. 53 id, 39 (2) — Plan of building — 
Objection to site of privy — Building privy on 
the site proposed by applicant after one month. 
— The accused gave a notice to the Bandora 
Municipality, under s. 33 of the Bombay 
District Municipal Act, of his intention to build 
a house and submitted a plan of the proposed 
building. The Municipality replied that the 
site for the privy shown in the plan was 
objectionable, and that the plan was, therefore, 
returned with a view to an amended one being 
submitted. The acciised built a privy on the 
proposed site after one month had expired. 
Held that the action of the accused in building 
the privy came within the words of the penal 
•clause pf s. 39 (2) of the Act, as there was the 
construction of a privy, which was, as regards 
its site, contrary to the directions of the 
Municipality, and that the action of the accused 
properly came within the mischief at which 
s. 39 (2) strikes. Rat. Un. Cr. C. 819 = Cr. 
Rg. 65 of 1896. 

(17) — S. 33(3) — Order under the section — 
Non-compliance— Duty of Magistrate — In deal- 
ing with a case of non-compliance with a legal 
-order noade by a Municipality, under s. 33 (8) 
of the Bombay District Municipal Act, a 
Magistrate has no right to review the order 
from the stand-point of its propriety, and to 
consider what kind of structure would be suffi- 
cient for the purpose in view. Rat. Un. Cr. C. 
.3i0=»GF. Rg. 63 Of 1866. 

(18) ^fiiS..'33, 7^— External alteration^ what 
xtmounts to , — Opening a new^ external dooc is 
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Act VI of 1873 (District Municipalities)— cM. 

an external alteration of the building in which 
the door is opened, and such an act done with- 
out notice to the Municipality, contemplated 
by s. 33 of Bombay Act VI of 1878. isan offence 
punishable under s. 74 of the Act. But where 
such an act does not cause any inconvenience 
to anybody, a nominal fine is an adequate 
punishment. 9 B. 568. [tt., 2 Bom. L.R. 

572.] 


(J9) — Ss. 33, 74 — Permission to build — 
Exceeding time allowed, — The accused obtained 
permission from the Surat Municipality to make 
some alterations in his house under a razachilii, 
dated 12th May, 1892, which allowed him a 
year in which to carry out his work. There 
was no bye-law unlers. 33. of the District 
Municipal Act, providing a period within which 
works were to be carried on. Held that the 
accused could not be convicted of an offence 
under ss. 33 and 74 for having exceeded the 
period of one year. Rat- Un, Cr. C. 684 = Cr. 
Rg. 52 of 1893. 

(20) — S. 35— iSfe No. 6, supra. 

(21) — S. 36 — Omission to have printed copies 
of rules in vernacular. — The omission by ft 
District Municipality to keep printed copies 
the rules in the vernacular for sale, as required 
by s. 36 of the Municipal Act, does not affect 
the validity of the rules. Rat. Un. Cr. C. 
615 = Cr. Rg. 37 of 1892. 

(22) — Ss. 33. 39. 74~Notice issued under 
s. 36 or s. 39 (1) — Non-complia7ice, whether 
punishable. — Clause 1 of s. 74 of Bombay Act VI 
of 1873 applies only to the second clause m 
s. 39. Non-compliance with a notice issued 
under s. 36. or s. 39 (1) is nob, therefore, 
punishable under the Act, ass. 74 (1), does^t 
apply to either of these provisions. 2 B. 527. 


(23) — 5s. 39 and 74— Notice— Owner.-- 
Where a notice requiring the owner of a house 
to whitewash the privy was received and the re- 
ceipt signed by his nephew, held, that the neph^ 
could not be convicted for not having comphw 
with the notice, as the Municipal Act concemM 
itself only with the owner of the house. Ra*. 
Un. Cp. C. 973 = Cr. Rg. 23 of 1898. 

(24) — S. 39 (2)— See Nos. 16, 22, supra. 

(25) — S. 48 — Trial for an offence under the 
section in the absence of the accused — Grim. 

Code (1882), ss. 4, 205,— k woman was charged 
with causing obstruction, under s. 48 of Bom* 
Act VI of 1873. In her absence, her mothw- 
in-law appeared in Court on her behalf and the 
Magistrate proceeded with the case and con- 
victed her. Held, that the conviction was 
wrong, as the accused was neither present, net 
duly represented in the case by a pleader. «••• 
Un. Cp. C. 208 = Cp. Rg- 7—6—1884. 

(26) — Re'erection of old struetwe ,— The 
words used in s. 48 of Bmnbay Act, VI of 18^ 
should be so construed as referring to the ewt^ 
tion of a thing for the first timet and not t® tne 
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Act VI of 1873 (District Municipalities) —ctd. 

■simple re-erection of an old structure which 
had been taken down for a temporary purpose 
only. 23 B. 248. 

. (37) — Ss. 48, 74—AUotcvuj caiTiage with 
horses to stand on public road — Object oj 
Municipal Act and nature of sentences. — As a 
■carriage with horses is not one of the things 
contemplated in s. 48 of the Bombay District 
Municipal Act, a person cannot be convicted, 
under ss. 48 and 74, of causing obstruction to 
passers-by in having allowed his carriage to 
etand half an hour in a public street. Rat. 
Un. Cr. G. 324 = Gr. Rg. 11 of 1887. 

(28) — Object of Municipal Act and sentences 
under the Act. — The Municipal Act is intended 
to check many offences petty in their nature, 
"but which may cause grievous injury to the 
neighbourhood as by facilitating fires or 
eerious annoyance when a house-holder blocks 
a street. The sentence passed ought to be not 
only punitive but also deterrent, and the fine 
ehould also bear some proportion to the amount 
awardable at law. Rat. Un. Cr. G. 719 = Gr. 
Rg. 45 of 1894. 

(29) — Ss. 51. 74 — Conviction under s. 51 — 
Appeal. — Where a Second class Magistrate has 
dealt with a case as a Magistrate and convicted 
the accused under s. 51 of Bombay Act VI of 
1873, and sentenced him to pay a penalty 
under s. 74, the District Magistrate should not 
refuse to hear an appeal from the conviction 
and sentence. If the conviction does not pro- 
perly fall within s. 51, that is a ground for 
reversing it and not for refusing to entertain 
the appeal. Rat. Un. Gr. G. 368 = Cf. Rg. 6 of 
1888. 

(30) — S. 53 — Obeying calls of nature — Street. 
— To obey the call of nature elsewhere than in 
a street is not an offence under s. 53 of the Bom- 
bay District Municipal Act. Rat. Un. Cr. C. 
307 - Cr. Rg. 24 of 1890. 

(81) — Dirt — Back of house. — A person can- 
not be convicted nnder s. 53 of the Bombay 
■District Municipal Act for depositing dirt at 
the back of his house, since it is not **a street, 
public quarry, jetty or landing place, or 
any part of the seashore or bank of a tidal 
river,** as described in the section. Rat.Un. Cr. 
€. 477>»Cr. Rg. 37 of 18B9; 

(82) — S. 53 (2) — Cattle — Members of family. 
-battle are not members of a family or 
household within the meaning of s« 53 (1) 
of the Boml^y District Municipal Act, and 
a person cannot be convicted of an ofience 
under ol. 2 of the section for tying bis bullock 
near the street gutter so as to allow the dung, 
etc., to drop there. Rat. Un. Cr. C. 412 = Cr. 
Bg. 78 of 1888. 

(88)— S. 54 — Offensw water, what amounts 
fo*— word ** offensive * ’ ins. 54 does not 
include mere waste or dirty water. A per- 
son, therefore, who allows mere waste or dirty 
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water to pass to the public street is not liable 
to the penalty under s. 54 of the Act. 20 
B. 83. [D., 30 B. 558 = 8 Bom. L.R. 457=4 

Cr. L.J, 23.] 

(34) — S. 61 — Washv\g dirty clothes in a Hver, 
— .■\, person cannot be convicted under s. 61 of 
the Bombay District Municipal Act, on ac- 
count of his wife having washed some dirty 
clothes in a river, without finding (1) th.at the 
river in question was a stream, etc., belonging 
to the Municipality, or (2) that the accused 
caused clothes to be washed by his wife in such 
stream, if it appeared that he had simply told 
his wife to wash the clothes, without saying 
where they were to be washed. Rat. Un. Gr. 
G. 399 = Cr. Rg. 59 of 1888. 

(35) — S. 66 — Sale of fruits in private shop— 
Market. — What the Municipality have autho- 
rity to direct under s. 66 of Bombay Act VI of 
1873 is, that no place, other than the Municipal 
markets or other places licensed as markets, 
should be used by anybody as .a market. They 
have no authority to issue a notification affect- 
ing other places which may be used for selling 
vegetable.®, etc., otherwise than as a market. 
The act of selling fruits without a license in a 
private shop within six hundred yards of the 
Municipal market, even if it could be held to 
bo using the shop as a market, is not a violation 
of the provisions of s. 66, as the section 
contains nothing to warrant the inclusion of 
the case of fruit-selling within it. The Munici- 
pality of Ahmedabad issued a notification to 
the effect that no one was to use, within six 
hundred yards of the Municipal market, any 
place as a market, and that, if any one acted 
in contravention of this notification, he would 
be dealt with according to law. Held, that if 
the prohibition of the Municipality was meant 
to affect the private rights of persons to use 
their own places for selling any commodity, 
that wouldaixiount to an excess of the authority 
conferred by the Bombay Municipal Act. 
{Appl., 10 M. 216=1 Weir 748; U., Rat. Un. 
Cr. C. 797]. To constitute the use of a place 
as a market so as to interfere with any other 
market, it is not siifficient that it is used as a 
shop, but there must be something in addition 
to show that there has been a disturbance of 
the market rights. 11 B. 106. [R., U.B.E. 
(1903J, Municipal, 1]. 

(36) — Selling fish on road side. — A person 
who sold a small quantity of fish on the road- 
side on her way to the market cannot bo con- 
victed under s. 66 of the Bombay District 
Municipal Act, where it did not appear that 
the Municipality had issued an order that no 
place except the licensed one should be used as 
a market. Rat. Un. Cr. G. 606 = Cr. Rg. 24 
of 1892. 

(87) — Ss, 66 and 67 (2) — Selling meat at 
one's own house and at another's phitfo rm — 
Iiicense.'‘-The selling of meat in one’s own hoose 
would not, but the selling of meat on another 
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person’s platform abutting on a public road 
would be an offence under s. 67 of the Bombay 
District Municipal Act, 1873. Rat. Un. Cr. C. 
209. 

(38) — A person selling meat not in ,a public 

market, but at his house without permission 
or license from the Municipality, cannot be 
punished under s. 67 (2). Rat. Un. Cr. C. 397 i 
= Cr. Rg. 57 of 88. | 

(39) — S. 66 — Slnxighter-hmise, what amounts \ 
to. — A person who kills a goat in his own ; 
bouse for his own consumption cannot be said I 
to use the place as a slaughter-house within ! 
the meaning of s. 66, Bombay District Muni* 
cipal Act. Rat. Un. Cr. C. 399. 

(40) — S. 66 — 5eeNo. 2, supra. 

(41) — S. 67 (2) — See No. 37, supra. 

(42) — S. 68 — Crini. Pro. Code (1882), s, 29 — 
Jurisdiction of Third Class Magistrate. — S. 68 
of the Bombay District Municipal Act makes 
the offender liable to the penalty provided by 
-s. 273, I.P.C. A Magistrate of the Third Class 

has under s. 29, Crim. Pro. Code, jurisdic- 
tion to try an offence under s. 68 of Bom. Act 
Yl of 1873. Rat. Un. Cr. C. 763 = Cr. Rg. 24 
of 1895. 

(43) — Ss. 69, 74 — Order against future con- 
tinuance of offence. — An order cannot be made 
under s. 74 (2) in respect of a possible future 
continuance of the 'offence for which an accused 
person has been punished under cl..(c) of the 
section. In respect of any such offence, a 
fresh prosecution is necessary. Rat. Un. Cr. G. 
396 =Gr. Rg. 55 of 88. 

(44) — S. 70— Act II of 1884, s. 33—Btje-law 
prohibiting sale of fish or meat outside market. 
— A bye-law prohibiting the sale of fish or meat 
outside the market, purporting to be made by a 
Municipality under repealed s. 70 of Act VI 
of 1873, is ultra vires of that section and also 
•of 6. 33 of Act II of 1884. The bye-law cannot 
be treated as a direction under s. 66 (1), direct- 
ing that no place shall be used as a market, as 
it does not allude to any such use, there being 
no evidence that the road in question on which 
fish were sold was used as a market. Rat. Un. 
Cr. C. 797 = Cr. Rg. 55 of 1895. 

(45) — S. 72 — Dutf/ of giving information as to 
birth of c/tiid.— The duty of giving information 
to the Municipality about the birth of a child 
is imposed on the parent orguardian of a child, 
or in the case of the death, illness or inability 
of the parent or guardian, on the occupant of 
the house in which the child is born, and not 
on the servant of such occupant. Rat. Un. Cr. 

G. 373 = Cr. Rg. 20 of 1898. 

(46) — iS. 73Scope — Power to interdict caste- 
feast on the outbreak of cholera. — S. 73 of 
the Bombay Municipal Act (VI of 1873) em- i 
powers any Municipality “ threatened or visited 
with an outbreak of any epidemic -disease,” 

take such measures as. may be deem^ 
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necessarj' to prevent, meet, mitigate* or sufi- 
press any such outbreak,” with the previous 
sanction of the Govemor-in-Council or any 
officer authorized by him. The words ‘‘take 
such measures, etc.,” imply in themselves some- 
thing actively to be done by the ^lunicipality, 
rather than any limitation to be imposed on 
the private rights of citizens in their relations 
of daily life. Special measures for the health 
of the town — such as sulphur fumigation-, 
dailj* flushing of sewers, insistence on good 
house sanitation, isolation of infected districts 
and other similar steps to be taken by the- 
authorities themselves— come naturally within 
the meaning of the terms of the section. 
Under that section, a Municipality cannot 
prohibit the giving of caste-dinners within 
Municipal limits when more than thirty per- 
sons arc to assemble. A person disobeying 
such an order cannot be convicted under s. 188, 
I.P.C, The Court ought not to strain an act 
in favour of an interference with private right^ 
which is not justified by the primary sense of 
the language. 14 B. 180. 

(47) — S. 74 — Crim. Pro, Code (2898), s- 245— 
Sentence must follow co«i‘ic/io»i. - A Magistri^te, 
proceeding under s. 74 of the Bombay District 
Municipal Act, is bound by the provisions oj 
s. 245, Crim. Pro. Code. 2 Bom. L.R. 611. 

(48) -See Nos. 18, 19, 22, 23, 27, 29. 43. 
supra. 

(49) — S.82 — Right of private person to coinr 
2 )lnin, — S. 82 of the Bombay District Municipal 
Act does not prevent a private person from 
making a complaint to a Magistrate where oh 
offensive liquid was ' allowed to flow from the 
premises of the accused into the street without 
the permission required by s. 54. Rat. Uo.Gr. 
C. 680. (Rat. Un. Cr. C. 355, F.), 

(50) — S. 82— See CRIM. PRO. CODE (1898)', 
s. 190, Rat. Un.Cr. C. 355=:Cr. Rg. 44 of 1887. 

(51) — See No. 4, supra. 

(52) — Ss. 82, 84— Bom. Act II of 1384, s. 49 (i) 
— Failure to pay arrears of tax — Offence — Time* 
— The effect of the amendment of s. 84 of Bom. 
Act VI of 1873 by s. 49 (i) of Bom. Act. Tlof 
1384, is to make a failure to pay arrears of 
taxes an offence under s. 82 of the former Act. 

4 « 

An information of such failure laid before a 
Magistrate, though not asking for imposition 
of penalty, must be laid within three months 
after the date when the taxes were due and not 
paid. Rat. Un. Cr. C. 420 = Cr. Rg. 86 of 
1888. [«., SOB. 241=7 Bom. L.R. 951.] ^ 

(53) — 5. 84 — Proceedings under section,naturf 
of — Scope. — Proceedings before a Magistrate 
under s. 84 of Bombay Act, VI of 1873, af? 
criminal prosecutions. ' Such prosecutions must 
be conducted according to the rules applicable 
to summary trials prescribed in Gh. XXH 
the Code. The Magistrate is bound, therefor^ 
before sentencing a defaulter to pay a rafiev to 
^tisfy himself os :to the extent of his- 
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liability. 17 B. 731. [F., Rat. Un. Cr. C. 

559, 30 B. 241 = 7 Bom. L.R. 951 ; Appr. and 
D., 23 B. 446 ; R.. 109 P.L.R. 1909 = 23 PAY. 
R. 1909 ; D., 22 A. 111]. 

(54) — The sums that maybe due under a | 

contract to collect a tax due to a Municipality 
do not come within any of the matters provided 
for by s. 84 of the Bombay District ^lunicipal 
Act. 22B.709. [F., 26 M. 475 = 1 Weir 752 ; 

R., 130 P.L.R. 1903 = 23 P.R. 1903 Cr.] 

(55) — Pmcer of Magistrate to impose penalty. 
— Although under s. 84 of the Bombay District 
Municipal Act, a Magistrate has power to in- 
flict, in addition to arrears of cess or other taxes, 
a penalty, not exceeding in any case one-fourth 
of such arrears, he has no power to levy any 
penalty computed as an addition to the expenses. 
Rat. Un. Cr. C. 692 = Cr. Rg. 19 of 1894. 

(56) — Liability to penalty on non-payment of 
taxes — Penalty, meaning of the word — Imprison- 
ment in default — Penal Code, ss. 40. 64. — As 
non-payment of Municipal taxes entails liability 
to a penalty, it appears to bo an offence under 
s. 40, I.P.C. There is no distinction between 
the word “penalty” in the Bo^ibay District 
Municipal Act and the word, “fine” in s. 64, 
I.P.C. The word penalty is used in many 
places in the Municipal Act as equivalent to a 
fine or pecuniary punishment for an offence. 
Imprisonment cau, therefore, be awarded in 
default of payment of the penalty. 18 B. 400. 

(57) — Penalty in addition to arrears of rent. 
— S. 84 of the Bombay District Municipal Act 
allows penalties to be imposed in addition to 
arrears of cesses or other taxes, but it does not 
provide for the imposition of a penalty in addi- 
tion to arrears of rent. 22 B. 708. 

(58) — S. 84 of the Bombay District JIunicipal 
Act does not permit a Magistrate to impose a 
fine in addition to the payment of arrears of 
rent. 2 Bom. L.R. 674. 

(59) — The accused was convicted under s. 84 
for noi. -payment of house-tax. and ordered to 
pay Rs. 10 for house-tax, and a fine of Rs. 2-8-0 
and one anna as process fee, but it appeared 
that there was no rule on the subject framed by 
the Municipality. Held, ordering the return 
of the penalty and the tax levied, that, as 
admittedly the Municipality had not framed a 
rule for the sanction of Government as required 
by the Acts, and as nothing has been submitted 
to Government, except some general proposals 
sent up by the Collector, the conviction was 
illegal. Rat. Un. Cr.C.694 = Cr. Rg. 21 of 1894. 

(60) — Oc(rot duties on certain articles within 
3funtc^afZimif8.— A certain Municipality passed 
a rule or bye-law Imposing an octroi duty on 
certain articles when imported within Munici- 
pal limits. Where goods merely passed through 
the Municipal limits in the course of transit to 
Bombay, held, that the goods were imported, 
within the meaning of the section, and were 
liable to the duty* The only remedy was to 
claim a refund of the duty paid. 22 B. 843. 

80 
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(61) — Annual letting-value of house made by 
Municipality- -Jurisdiction of Magistrates. — By 
the rules framed under the Bombay District 
Municipal Act, the Municipality is empowered 
to levy house-tax on a certain scale according 
to the annual letting-value of the house. 
The “ letting value ” is defined to mean the 
annual rent for which the bouse might be 
reasonably expected to let from year to year, if 
the tenants w’ere liable for all repairs; and Rule 
3 provides that an estimate of the annual 
letting-value of each house shall be made by 
the Managing Committee and published not 
. later than the 15th March in each 5 'ear, and 
I that applications for the reduction of the 
estimate by persons made liable may be present- 
ed to, and shall bo disposed of by the Managing 
Committee. that the Magistrate should 

accept as conclusive the amount found by the 
I Managing Committee to be the letting-value of 
' the house and to hold the legal liability 
of the accused to pay the tax based on this 
amount to be proved. He has no power to 
; review the decision of the Managing Committee 
I and reverse it on fresh evidence taken before 
himself. 23 B. 446. [.42)p/,, 24 B. 607 ; It., 

35 C. 859=12 C.W.N. 709 = 7 C.L.J. 631]. 

(62) — Pendency of prosecution under the old 
Act, hoiv affected by the passing of the new Act — 
General Clauses Act, Bombay Act III of 1886, 
s. 6 — Bombay Act'III of 1901, s.2{l), (a), (6). — 
A Municipality instituted proceedings under 
Bombay Act VI of 1873. During the pendency 
of the proceedings, the Act was repealed and 
replaced by Act III of 1901. The Magistrate, 
thereupon, acquitted the accused on the ground 
that, under the new Act, he had no jurisdiction 
to dispose of the complaint. Held, reversing 
the order and directing the JIagistrate to re- 
hear the complaint, that, in the absence of any 
contrary intention in the new Act, the repeal 
of the old Act could not be deemed to affect 
any proceedings commenced before the new Act 
came into force ; that the Magistrate was bound 
to conclude the proceedings which had already 
been instituted before him under the old Act, 
and that he could not disclaim jurisdiction, be- 
cause the procedure laid down for proceedings 
instituted under the old Act was entirely 
different. 3 Bom. L.R. 584. 

(63) — Entries in shipping bills and manifests. 
— A person who imports timber by sea into a 
Municipal District is not bound by the entries 
in shipping bills and manifests as to its weight 
and measurement, for the purpose of calculat- 
ing the duty payable. He may dispute them 
and is entitled to demand a fresh weigliment, 
but, if ho does not do so and fails to prove- their 
incorrectness, he is bound by the entries. Rat. 
Ud. Cr. G. 541 = Gf. Rg. 15 of 1891. 

(64) — Jurisdiction of Magistrate to inquire 
into correctness of cess claimed. — In a prosecu- 
tion under s. 64 of the Bombay District 
Municipal Act for recovery of a tax, the Magis- 
trate has jurisdiction to determine whether the 
amount claimed is correct and to inquire into 
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all the conditions on which the rate of tax fixed 
is based. It is nowhere laid down that the 
statement of amount by the Municipality 
should be accepted as final. Rat. Uu. Cr. C. 
559 = Cr. Rg. 35 of 1891. 

(G-5 ) — Payment of arrears before hearing — 
Infiiction of penalty . — A Magistrate cannot 
inflict a penalty under s. 84 of the Bombay 
District Municipal Act, if the arrears are paid 
before the case comes on for hearing. Rat. 
Un. Cr. C. 618 = Cr. Rg. 42 of 1892. 

(66) — Ccs? upon houses — Tenn ''yielding a 
yearly rent ’’ erplaincd . — Where a rule pre- 
scri bes the levying of cess on ‘ ‘ every house yield- 
ing a certain annual rent, ” the expression 
means “capable of yielding a yearly rent.” 
Rat. Un. Cr. C. 658 = Cr. Rg. 23 of 1893. 

(67) — Sec No. 52, supra. 

(68) — S. 09 — Approval by Revenue Commis- 
sioner . — The approval by the Revenue Com- 
missioner of the rules is tantamount to appro- 
val by the Govcrnor-in-Council within the 
meaning of s. U9 of the Act. Rat. Un Cr. C. 
615=^Cr. Rg. 37 of 1892. 

See Magistkate, Jurisdiction of. 18 B. 
442. 

Act YII of 1873 (Salt). 

[REP., Bom. Act ll of 1890.] 

(1) — Officer of Salt Department whether Police 
officer — Evidence Act, s. 22.5. — Having regard to 
the distinction drawn throughout Act VII of 
1873 (Bombay) between a Police officer and 
an officer of the Salt Department, the latter can- 
not be considered a Police officer within the 
meaning of s. 125, Evidence Act, and m.ay, 
therefore, be compelled to say whence he ob- 
tained information as to the commission of an 
ofieuce. Rat. Un. Cr. G. 183 = Cr. Rg. 20 — 
7—1882. 

(2) — Ss. 3, 18, 19, 49 — Peon — Possessio7i of 
7int7irally formed salt. — S. 18 of the Bombay 
Salt Act does not apply to the case of a peon of 
the Salt Department being in possession of 
naturally formed salt for his private use. The 
act is, however, punishable as an offence under 
ss. 19 and 49. Rat. Un. Cr. G. 101 = Cr. Rg. 
10—1—1876. 

(3) — S- 16 — See No. 2, supra. 

(4) — S. 19 — See No. 2, supra. 

(5) — Ss. 35, 37 — Distance of ten miles, how to 
he measured . — The distance of ten miles men- 
tioned in ss. 35, 37 of the Bombay Salt Act is 
to be measured in a straight line "as the crow 
flics,” i.e., along the horizontal plane and not 
by the nearest mode of practical access. Rat. 
un. Cr. C. 138 = Cr. Rg. 20—2—1879. 

'■ (6) — S. 37 — See No. 5, supra. 

(7) — S. 49 — See No. 2, supra, 

(8) — S.54 — Charge under the section, — S. 54 
•of the Bombay Salt Act, 1873, is not an enact- 
ment under which, by itself, a charge can be 
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laid. There must, in addition, be reference to 
some other provision of the Act or some rule in 
pursuance Thereof according to the actual 
character of the offence imputed. Nor can a 
mere loose description of salt as contraband 
satisfy the requirements of the law as to what 
is contraband salt for the purposes of the penal 
sections of the Salt Act. The definitions given 
ins. 3 must, in each case, be satisfied by evi- 
dence of facts giving to the salt the character 
there indicated. Rat. Uu. Cr. C. 295 = Cr. Rg. 40 
of 1886. 

Act I of 1874 ( Tramways). 

[Rep, in part, Bom. act III of 1886, 
Rep. in part and amended, Bom. Act n 
OF 1895.] 

— S. 24 — Regulation for regulating theconduct 
of the Compamj's servants. — The words ‘‘re- 
gulating the travelling” in s. 24 of Bombay Act, 
I of 1874, can only mean laying down rules as to 
how persons shall tr.avcl, that is to say, rules 
for the conduct and behaviour of the persons 
who travel, and cannot be held to include rules 
for the conduct of the Company’s owji servants, 
prescribing what they shall do or what they 
shall not do, in the matter, for instance, of the 
issue of tickets, which rules are only framed by 
theCompany fortheirown protection against the 
possible fniud or dishonesty of their servants. 
22 B. 739. 

Act II of 1874 (Jails). 

[Rep, in part, act IX of 1894 ; Bom. 
Act III OF 1886. amended. Bom. act II op 

1882.;i 

— S.30 — Duties of jailor. — Thejailoris, under 
Bombay Act II of 1874, s. 30, rc.sponsible for 
the execution of a warrant for punishment, 
unless it bo one not within the competence of 
the Court. If anything prevents his executing 
a warrant, he should make a return or report 
to that effect to the Court whence the warrant 
issued. Rat. Un. Cr. C. 136 = CrRg. 5—8— 
1878. 

Act III of 1874 (Hereditary Offices). 

[Rep. in part. Act Xn of 1876 ; BOM. 
ACT III OF 1886. REP. IN PART AND AMEND- 
ED, ACT XVI OF 1895 ; BOM. ACT V OP 1886. 
Rep. in part, amended and supple- 
mented (LOCALLY) , Bom. Act VI of 1837.] 

— S. 85 — See SANCTION TO PROSECUTE, 
Rat. Un. Cr. C. 147. 

Act 111 of 1876 (Hamlatdars* Courts). 

[Rep. in PART, ACT XVI OP 1895 ; BOM. 
Act moF 1886.] 

(1) — 5. 10 — Jurisdiction of Mainlatdar to try 
possessory suits — Crim, Pro, Code {1898), s. 245, 
— The jurisdiction of a Mamlatdar to entertain 
a possessory suit, under Bombay Act III of 1876, 
is not taken away by the fact that the Magia~ 
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tratc has previously passed an order, regarding 
the same property, under s. 145 of the Crim. 
Pro. Code. 26 B. 353 = 3 Bom. L.R. 919. IR., 

12 C.W.N. 696 = 7 C.L.0.547.] 

(2)— S. 17— Sec PENAL CODE, S. 166, Rat. 
XJn.Cr. C. 764. 

Act lY of 1878 (Municipal Act Amendment and 
Continuance). 

[Rep., Bom. act III of isss.] 

See BOM. ACT III OF 1872, s. 225, Rat. Un. 
Cr. C. -297. 

ActY of 1878 (Abkari). 

[Rep. in p^vrt, Act XVI of 1895. Rep. in 

PART AND AMENDED, BOM. ACT III OF 1886. 

Amended, Bom. Act III of 1892 ; Bom. .act 

V of 1901] 

(1)— “ C/m7ui«Z ''—Preparation oj opium — 
Opium Act. — C/tn?idu/is a preparation of opium, 
and the provisions of the Bombay Abkari Act , 

V of 1873, cannot be applied to a person found in 
possession of it. He can, however, be dealt 
•with under tho Opium Act. 9 Cr. L-J. 254 — 1 
S«1 j.R. 8 Cr« 

[2)— Trial for offence under Dombai/ Abkari 
Act and acq_uittal—Rc-irial, whenallowed, Ju- 
risdiction of Magistrate.^AW oCeuces agamst 
the Bombay Abkari Act being cognizable by a 
Magistrate of the second class, a person tried for 
any such oSenco by any such ilagistratc and 
acquitted is not liable t6 be tried again for the 
same ofionce, unless the acquittal has been set 
nside by the High Court on appeal by the 
Government. Tho jurisdiction conferred by 
the Code of Criminal Procedure (ActX of 1882) 
doe.s not affect any special jurisdiction or power 
•conferred by any law in force at the time when 
the Code came into force. 10 B. i8l. 

1 Bom. L.R. 15] . 
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(6) — Juice Ml toddy-producing tree, if spirit. 
— Juice in toddy-producing trees is not spirit, 
which includes toddy in a fermented state onlv. 

9 B. 462. IF., 20 B. 764 ; R., 20 B. 803.] 

(7) — Ss. 2 (<S), 43 (a) — Liquor manufactured 
in Native States. — S. 43 (a) of Bombay .Act V 
of 1878 makes punishable the importing or 
exporting of foreign liquor, and the term, as 
defined in tho Act, does not include liquor 
manufactured in theNative States. 1 Bom. 
L.R. 158. 

(3) — Ss. 3 (9), 62 — Cocaine — Intoxicating 

drug — ^ledicatedarticle. — (a) The term “ medi- 
cated article ” in s. 62 of Bombay Act V of 
1878, applies to something which is manu- 
factured and by such manufacture is imbued 
with certain medicinal properties. Cocaine 
does not fall within that term as it is a medi- 
cine per se. 

(6) Tho word “ intoxicating ” as used in s. 3 
(9) cannot be confined to its derivative meaning, 
namely, “poisonous.” but must bo taken in 
its popular sense. Cocaine is an intoxicating 
drug in the popular sense. 27 B. 551 = 5 Bom. 
L.R. 498. 

(9)— Ss. 3 {W), 9 and 43 — ‘ Import ' meaning 
of— Sea Customs Act {VIII of 1378), s. 19. — 
The intention and requirement of s. 9 of the 
Abkari Act in the case of articles liable to duty 
are that the duty shall be paid. That intention 
and requirement can only be contravened, 
when reasonable opportunity to pay the duty 
has been afforded and evaded. The mere entry 
into the Bombay harbour of a ship conveying 
the dutiable goods, or mere tying up of such 
ship against thedockwall.isnot importing goods, 
under s- 43 of the Abkari Act, in contravention 
of the Act, that is, in contravention of the 
obligation to p.vy duty. The word ‘ import’ in 
the Abkari Act includes the conveying into any 
part of the Presidency of Bombay by sea. 11 
Bom. L.R. 221 = 33 B. 360 =1 Ind. Cas. 343. 


(3 ) — Third Class Magistrate, Jurisdiction of, 
to try cases under . — A third class 'lagistrato 
has no jurisdiction to try cases under the Abkari 
Act, 1878. Rat. Un. Cr. C. 184 = Cr. Rg. 5— 
10—1882. 


(4 ) — Prosecution under — Distillery Inspector *s 
report— Evidence . — In a prosecution under the 
Bombay Abkari Act. the report of a Distillery 
Inspector to the effect that certain liquor was 
illicit is not admissible in evidence, and there 
must be independent evidence to show that it 
was illicit; Rat. Un. Cr, G. 29S = Cr. Rg. 45 of 
1686. 


(5 ) — Breach of license — Keeping toddy where 
it was dravm . — Where the license provided 
that toddy drawn should be taken to the shop 
or distillery by a direct route, no obligation is 
imposed on the licensee to take the toddy at once. 
Keeping it at the place where it was drawn is 
not n breach of the license.- Rat. Ud. Cf. C. 552. 

• ^Rat. Un. Or. 0. 290, R.) 


{10)— Ss. 3 {11), 43 — Drawing toddy, not 
manufacturing liquor . — Drawing toddy is not 
manufacturing liquor as defined in cl. 11 of s. 3 
of Bombay Act V of 1878. The mere posses- 
sion of implements for the purpose of drawing 
toddy is not an offence punishable under cl. (/) 
of s. 43 of Bombay Act, V of 1878. 18 B. 428. 

( 11 ) — Ss. 4, 7 — Imprisonment in default cf 
payment of fine . — In passing a sentence upon 
conviction of more than one person under s. 4, 
the proper course is to direct that the fine be - 
paid by the prisoners generally, and that, in 
the event of non-payment by all co-partners, 
each should suffer the same term of imprison- 
meut, whether it be tho full period or any 
reduced period on part-payment of the penalty, 
and not to award payment in equal or unequal 
fixed portions. Cr. Rg. 23 — 11 — 1870. 

(12^— 5s. 6, 45 ;(a) and if) — Importatiem of 
bhang in Native State— No cess 'uxn of territory — 
Offence . — Whore an applicant was charged with 
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having imported 67inn{7 into the Bomba)* Presi- 
dency, owing to a parcel containing bhang and 
bearing his name and address being received at 
Kalol, a railway station in a Native State, it 
appeared that the criminal jurisdiction along 
the line of the Railway was ceded to the Gov- 
ernment of India, but there had been no ces- 
sion of territory. Held, that no olience was 
committed unless the importation was into the 
Bombay Presidency, that is, in territories 
which formed part of British India ; and, if 
the land upon which the offence was alleged to 
have been committed had not actually been 
ceded, it could not form part of British India. 
5 Bora. L.R. 873. 

(13) — S. 7 — See No. 11, supra. 

(14) — S. V — Importation of liquor — When 
complete . — Under s. 9 of the Abkari Act, the 
importation of liquor into a port is not complete 
till the person importing it has had an oppor- 
tunity of paying the duty thereon at the Cus- 
toms House. Rat. Un. Cr. C. 503 = Cr, Rg. 17 
Of 1890. 

(15) — Sec No. 9, supra, and No. 79, infra. 

(16) — Ss, 0. 23, 43 — Cocaine — Forwarding of 
cocaine from Lucknow to Bombay by rail with- 
out tranship/nent — Crossing the frontier . — 
Where the accused forwarded a large con- 
signment of cocaine from Lucknow to Bombay 
through railway, and the consignment reached 
Bombay direct without transhipment and tra- 
versed British territory the whole way, it was 
held that neither the mere fact that cocaine 
was consigned from Lucknow to Bombay city 
and conveyed thereto without transhipment at 
the frontier of the Bombay Presidency, nor the 
mere fact that the journey from Lucknow to 
Bombay was, throughout, through British 
territory, prevented cocaine from coming with- 
in the provisions of the Act, as soon as it crossed 
the frontier. 8 Bom. L.R. 601. 

(17) — Ss- 9, 43 — Carrying liquor from one 
village to another in a Native State through 
British India . — The bringing into British 
India from a Native State, of liquor without a 
pass or permit authorised by the Abkari Act is 
an offence punishable under it, notwithstand- 
ing that it was so brought only for the purposes 
of taking into another village of the same State; 
but where the importing of liquor is not from 
one portion of British India to another, there 
cannot be any offence of transporting liquor 
from one place to another within British India. 
Rat. Uo. Gr. C. 313 ^^Cr. Rg. 67 of 1886. 

(18) — S. 13 — See No. 16, supra. 

(19) — Ss. 14, HO, 64, 65, 66 and 67—*‘Tree^^ 
Toddy-prodticing iree^'-^-^eaning of, — The 

words “any tree” in s. 14 apd “every toddy- 
producing tree” in s. 20 of the Bombay Abkari 
Act, y of 1878, mean all trees in the Bombay 
Presidency to which the Act applies, from 
which toddy is drawn or produced: ^ese words 


3. — Bombay Acts — continued. 

Act Y of 1878 (Abkari) — continued. 

do not mean merely those in regard to whiefc 
no special rights of draw’ing toddy previously 
existed. 6 B. 398. 

(20) — S. 16— Selling toddy for liquidating a 
debt, if breach of license. — Where toddy is not 
sold but is given in liquidation of a debt, there- 
can be no breach of the license, w’hich provides 
that the licensee “ shall not receive wearing 
apparel, or ornaments, or any consideration, 
except coin, for any toddy he mav sell. ” Rat. 
Un. Cr. C. 586 = Cr. Rg. 47 of 1891. 

(2])--5s. 17, 47 — Mere possession of liquor . — 
Mere possession of liquor on which no duty 
has been paid, is not an offence under s. 47 of 
the Bombay Abkari Act, irrespective of the- 
quantity fixed by s. 17. Rat. Un. Cr. C. 593 = 
Cr. Rg.’8 of 1892. 

(22) — S. 20 — See No. 19. supra, and No. 79, 
infra. 

(-23) — 5. 38- Accused found with a bottle of 
liquor ivhen travelling — Crim. Pro. Code {1882), 
s. 103 — Evidence Act, s. 91 • — An Abkari 
officer searched the cart in which the accused 
was travelling and found a bottle of liquor. 
The trying Magistrate found that the search 
was not made in the presence of two or more 
persons or any list prepared of the things found, 
as required by s. 103, Crim. Pro. Code, extended 
to Abkari cases by s. 38, and. considering that 
under s. 91 of the Evidence Act, oral evi- 
dence was inadmissible, acquitted the accused. 
Held, that a cart is not such a place as is con- 
templated in s. 103, and. therefore, its provi- 
sions cannot be applied to the search of a cart, 
Cr. Rg. 18 - 6— 1885. 

(24) — S. 43 — Growing gauja without permit. 
— To grow ganja without a permit is not an 
offence within the meaning of s. 43 of the Act. 
Rat. Un. Cr. C. 190 = Cr.Rg. 26—4—1883. 

(25) — “ Sell,” 7neaning of. — The Abkari Act 
being a penal statute, it should not be strained 
in its interpretation against the subject. The 
word "sell” in s. 43 does not include exchange. 
Rat. Un. Cr. C. 415. 

(26) — S. 43 (2 ) — Possessing apparatus and 
material — Separate convictions. — The possession 
of apparatus and materials for the purpose of 
manufacturing liquor without a permit is one 
transaction, and there can be no separate ^n- 
viction for the possession of distinct materials* 
Rat. Un. Gr. C 876. 

(27l — S. 43 lb) — Transporting toddy— ^Tem- 
porary custody by a girl — Latter's liability — 
Removal of ganja from one field to another. — 
The accused, a girl of about 16 years of age, 
was charged with transporting toddy without 
a pass under s. 43 (6) of the Bombay Abkan 
Act, and, on conviction, was fined eight ann^. 
Her uncle, who held a pass for tapping todd'^ 
trees and carrying toddy to the shop, had told 
her to drive a buffalo laden with toddy, whil® 
be himself was busy searching for a runaway 
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Act Y of 1878 (Abkari) 

^ny. Fordoing so, she was convicted. Held, 
.that the girl should not have been considered 
as heiself transporting* .toddf/, seeing that her 
uncle who had but momentarily withdrawn, 
•mi ght, be deemed as still controlling the buffalo 
-laden with it. Rat. Un. Cr. C. 306 = Cr. Rg. 57 
of 1886. 

(28) — Where the accused removed ganjd 
^rown in one survey number to a threshing 
floor in the adjoining number for the purpose 
of preparing it, held that the act was not 
punishable under s. 43 (6) of the Bombay 
Abkari Act. Rat. Un- Cr. C. 465 = Cr. Rg. 23 of 
1889. 

(29) — S. 43 (c) — Ganja cultivation — “ Mann- 
faciure," meaning of . — Mere cultivation of 
ganja plants is not a process of manufacturing 
intoxicating drugs within the meaning of s. 43 (c) 
of the Bombay Abkari Act. Rat. Un. Cr. C. 
415 ^Cr. Rg. 82 of 1888. 


3. — Bombay Acts — continued. 

Act Y of 1878 (Abkari) — con/initrd. 

(34) — Manufacturing country liquor— Posses- 
sion of apparatus — Separate ojfences. — The ac- 
cused was charged with manufacturing country 
liquor from vihoicra flowers, and keeping in his 
possession soaked nt/ioifra flowers and apparatus 
for the purpose of manufacturing liquor from 
them. He was convicted and sentenced sepa- 
rately for each of the offences under clauses {e) 
and bO of the Bombay Abkari Act. Held, that 
the accused could, under the circumstances, 
only be convicted and sentenced for the offence 
of manufacturing country liquor from mhowra 

I flowers. 4 Boro. L.R. 720. 

I (35) — The possession of materials for manu- 
' facturing liquor and the act of manufacturing 
I liquor are two distinct offences punishable 
, uudcrcl. (f) and cl. {g) of s. 43 of the Bombay 
, Abkari Act, and separate sentences may, 

1 therefore, be passed on conviction for both 
1 offences. Rat. Un. Cr.C. 523 = Cr. Rg. 52 of 
; 1890. 


(30)— The word “ manufacture” in the Bombay 
Abkari Act includes the preparation of a 
spirituous liquor by admixture and is not limit- 
ed to processes \vhich result in the production 
of alcohol. The making of Eau-de-Cologne by 
adding some essential fragrant oils to rectified 
spirit water is manufacture of liquor within the 
meaning of s. 43 (c). Rat- Un. Cr. C. 834 = Cr. 
Kg. 77 of 1895. 

(31) — Selling of mhowra flowers. — It is no i 
offence to sell mhowra flowers, except in the area | 
in which Bombay Act HI of 1892 is in force. 
The^ere fact of a sale would not be in itself 
suEBcient to justify a conviction for abetment 
of the offence of manufacturing liquor, mention- 
ed in 8. 43 (c) of the Bombay Abkari Act, 1878. 
Rat. Un. Cr. C. 949 = Cf. Rg. 1 of 1898. 

(82) — Imprisonment in default of payment of 
fine — I.P.O.,s. 65. — Theaccused was convicted of 
an offence under s. 43 (c) of the Bombay Abkari 
Act and sentenced to pay a fine of Ks. 75, or, in 
default, to suffer rigorous imprisonment for 
throe months. Held, altering the sentence of 
imprisonment in default of payment of fine to 
six weeks, that the sentence passed was illegal 
under s. 65, I.P.C., the maximum term of 
imprisonment fixed for the offence being six 
months. Rat. Un. Cr. C. 979 = Cr. Rg. 37 of 
1898. 

(33) — iJ. 45, els. (c) and if)— Separate con- 
victions and sentences under both clauses — 
Orim. Pro. Code (2599), s. 35. — A person was 
4;onvicted under the Bombay Abkari Act, s. 43 (c) 
for the manufacture of liquor, and under 
s. 43 If} for being in possesion of utensils for the 
manufacture of liquor, and was sentenced 
separately for each of these offences. Held, 
reversing the sentence under s. 43 (/), that the 
^second offence was included in the former, and, 
under the explanation to s. 85 of the Grim. 
Pro. Code, they were not distinct offences. 1 
Jom. L.R. 344. 


(3e)_5. 45 {d)—Draxcing Juice from cashexo- 
nut tree.— The drawing of juice from a cashew- 
nut tree does not constitute the offence of 
drawing toddy, punishable under s. 43 {d) of 
the Bombay Abkari Act, under the definition 
of /oc/Jy fts given ill the Act, Rat* Un. Cr. C. 
308 = Cr. Rg.60 of 1886. 

{S7)— Payment of fees— Tapping toddy trees 
without license.— There is no provision in the 
Bombay Abkari Act which authorises a 
Magistrate, who convicts an accused person 
under s. 43 (d) of the Act, to order the payment 
by him of any fee that may bo leviable in 
respect of trees tapped by him wthout a 
license. Rat. Un. Cr. C. 535 = Cr. Rg. 4 of 
1891. 

(33) — s. 43 if) — Possession of apparatus — 
Intention — Responsibility of head oj house-— 
To support a conviction under s. 43 (/) of the 
Bombay Abkari Act, it is not enough to prove 
the possession by the accused of apparatus 
which can be used for manufacturing liquor, 
but it must also be proved that he had su^ 
apparatus for that purpose. Rat. Un. Cr. C. 
6lO«Cr. Rg. 29 of 1890. (9 B.556, R). 

(39) — Where apparatus for the manufacture 
of liquor is found in a house, the question who 
is to be proceeded against for the offence is not 
one to be decided by the principle of civil res- 
ponsibility, but one of fact. It is possible that 
a son may contravene the provisions of the 
Abkari Act, while the father, the head of the 
house in which the apparatus was found, may 
be innocent. Rat. Un. Cr. C. 504 = Cr. Rg. 18 
of 1890. 

(40) — S. 43, cl. {g)—Sale of liquor by servaxit 
of licensee without permit, and at rates not 
specified . — ^The penalty prescribed by s. 43f cl.((7) 
of the Bombay Abkari Act, 1878, attaches 
to the servant of a licensee, who sells liquor 
without a permit from the Collector. 11 Bom. 
L.R. 746. 
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(41) — The servant of a license-holder under 
the Bombay Abkari Act selling liquor at rates 
other than those specified in the license is guilty 
of an offence under s. 43 (9) of the Act. 2 Bom. 
L.R. 663. [R..& Bom. L.R. 947J. 

(42) — 6’. 43 {ri)--Tran$fer of ganja from one 
shop to another. — A trau^ter of (janjn liom one 
shop to another both shops belcnging to the 
same licensee, does not constitute an offence 
under s. 43 (r/) of the Bombav Abkari Act. 
Rat. Un. Cr. C. 214 = Cr. Rg. 1—10—1885. 

(43j — *S. 43 (h) — Finding of ganja jdants — 
Infcraxce of accused Icinfj its cxiUivntor. — The 
mere fact that three ganja plants were found 
growing in the accused's compound, without 
any proof of its having been cultivated by him, 
is not an oilence under s. 43 (h) of the Bombay 
Abkari Act, as it could not be inferred there- 
from that lie cultivated them. The inference 
which might be justifiable, if a large number 
of plants were found, did not arise from the 
existence of three plants alone- 4 Bern. L.R. 
98. 

(44) — S.v. 43 to 4G, 33 — ScrruJtrs offences. — 
Licensee, if liable. — The holder of a license 
under the Bt mbay Abkari Act can be held 
criminally liable for his servant’s act, under 
s. 53. only when the act, if committed by the 
master, would have been a breach of the condi- 
tions of the license. (Per Birdxcnod, J.). The 
second para of s. 53 applies only to act.-j. which 
would be offences under ss. 43 to 4G, if done by 
a person when actually in the employ or aating 
on behalf of a holder of a license, pass or 
permit. (Per Parsons. J.). Rat. Un. Cr. C. 
642 = Cr. Rg. 17 of 1891. 

(46) — To a servant not being the holder of a 
license, s. 45. Act V of 1878 (Bombay Akbari) 
has no application. Under that section, the 
sert'ant of the bolder of a license is not made 
liable for any breach of the conditions of the 
license. Though s. 53 of the Act provides that 
“ the holder of a license under the Act shall be 
responvible, as well as the actual offender, for 
any offence committed by any person in his 
employ or acting on his behalf under s. 43, 44, 
45 or 46. as if he had himself committed the 
same, unless he shall establish that all due and 
reasonable precautions were exorcised by him 
to prevent the commission of such offence,” yet 
s. 45 does not make “ the actual offender,” if 
he be the servant of a licensee, punishable, 
unless he is himself the holder of a license 
granted under the Act. 15 B. 45. [i?., Rat. 
Un. Cr. C. 542, 2 Bom. L.R. 663.] 

(46) — S. 43 (g). 45 (c) — Conviction of licensee 
and gomasia. — Where a licensee and his 
g&masta were both convicted under s. 45 (0) of 
the Bombay Abkari Act of selling a larger 
quantity of toddy than permitted by the rules, 
the High Court declined t6 interfere since the 
^masta was punishable at least nnder s. 43 (0). 
Rat. Un. Gf. C. 616 = Cp. Rg. 38 of 1892. 


(47) — Liability of servant holding a Naukar- 
nama from his master. — The servant of a coun-- 
try spirit farmer holding a naulcarnama i.ssued 
by bis master and countersigned by the Collec- 
tor, but not himself holding a license under the 
Act, is not liable to be convicted under s. 45 (c) • 
of the Bombay Abkari Act, but can be convicted 
under s. 43 (g) of the Act. Rat. Un. Cr. C. 
671 = Cr. Rg. 34 of 1893. 

(48) — Ss. 43 (5), 47 — Cocaine — Illegal posses- 
sion — Removal — Trnnsjjortation of cocaine . — 
Accused Ko. 1, who was illegally in po.ssession 
of cocaine, brought it from his room and gave 
it to accused !No. 2, who stood opposite to his 
house. The latter carried it to some distance 

I and delivered it to a Purdeshi. The two ac- 
I cused were, under these circumstances, charged 
I with transporting cocaine, an offence punish- 
I able under s. 43 (6) of the Bombay Abkari Act, 

' 1878. The Magistrate, however, acquitted 
I them of the offence and convicted them of 
^ illegal possession of cocaine, under s. 47 of the 
Act. Against this order of acquittal, the 
Public Prosecutor appealed to the High Court. 

! Held, that the Magistrate was right in declin- 
■ ing to convict the accused under s. 43 (5) of 
the Bombay Abkari Act. 1878, inasmuch as the 
I accused’s offence consisted, not in moving the 
cocaine from one place to another, but in the 
unauthorised possession of it at any place in 
contravention of the Act. S. 43, cl. (6), seems 
to contemplate rather the case of a person who 
is jn lawful possession of cocaine at one place, 
but is by law forbidden to remove it either part- 
' h or wholly to another place. 12 Bom. 

I 124 Cr- 

I 

(49) — Ss. 43, 47 — Illegal importation and 
possession of liquor, when distinct offences. —A. 
man who illegally imports liquor may keep it 
in his possession for some time after he imports 
it. The importation and possession in such a 
case would be distinct offences. But where the 
importation involves possession of liquor, the 
accused, if convicted already for possession, 
cannot again be convicted for the importation. 
14 B. 583. 

(50) — 5s. 43, 47, 53— Possession of liquor not 
accounted for . — If the evidence had shown 
that the accused had manufactured toddy, or 
been in possession of a still, or had transported 
toddy from one place to another, then there 
would be ground to presume such manufacture 
or transport to be illegal, and the ca.se would 
come under s. 43. The sole fact that the 
accused was in possession of liquor, in excess 
of that permitted by law, without being able to- 
account for its possession, would only lead to a 
presumption that the p6ssession was not legal, 
thereby constituting an offence under s. 47. 
14 B. 93. 

(51) — Ss. 43, 53 — Possessum of distilling' 
materials. — Mere possession without a license- 
of utensils for distilling liquor is not an offence 
punishable under s. 43. It is only in eases- 



477 


THE ALL INDIA DIGEST. 


476 


3,— Bombay Acfs— continued. 

Act Y of 1878 (Abkari)— cojUinnerf- 

wbere such possession is not satisfactorily 
accounted for, that under s. 53, it is to bo 
presumed, until the contrary is proved, that 
the accused person has committed an offence 
under s. 43. 9 B. 456. [F.. L.B.R. (1872- 

1892), 597.] 

(52) — Ss. 43 (/), 53 — Possession cf mhotvra 
flowers. — Where the accused, a dealer in vihoivra 
flowers was proved to have sold the flowers to a 
person who made an illegal use of them, held, 
that he was not liable to be punished under s. 43, 
Bombay Act V of 1878, if there was no proof 
that he had used those flowers for the purpose 
of manufacturing liquor. 9 B. 556. [/■..Rat. j 

Un. Cr. C. 510.] 

(53j— -Ss. 43(a), 54 — Importation oj liquor 
—Coninctiun.— The accused was convicted of 
importing liquor from Goa into British India 
W’itbout a permit. The bottle and the liquor were 
ordered to be confiscated but no other sentence 
was passed. Held, that the Magistrate was bound 
to have passed some sentence, however small, 
after convicting of the offence. Rat. Un. Cr. 
C. 29i = Cr. Rg. 33 of 1886. 

(54) — S. 43— See Nos- 7. 9.10,12, 16,17. 
supra. 

(55) — S. 44— See Nos. 44, 45, sKinn. 

(56) — Ss. 44 (a) and 45 ic)—Hj/drometer, 
failure to keep, if an offence — Quontilp of liquor 
— Accownfs. — The failure to keep a hydrometer 

. is an offence under s. 44 (u) of the Bombay 
Abkari Act. The omission to keep the prescribed 
quantity of liquor and to keep accounts is not 
punishable under s. 45 (cj of the Act, since 
these are not acts committed in breach of the 
terms of a license but mere omissions. Rat. 
Un. Or. C. 617. (Rat. Un. Cr. C. 284. U). 

(57) — S. 45 — Delivery of juke hy Ikensec to 
servajit of farmer instead of farmer himself- — A 
licensee was convicted of having broken the 
conditions of his license, which provided that 
the licensee should deliver the juice of the trees 
drawn to the farmer, inasmuch as he delivered 
the juice to a servant of the farmer who carne 
for the juice on behalf of the farmer as his 
agent. Held that the conviction was bad , since, 
under the terms of the license, a delivery to the 
farmer in person was not essential, but tbat 
the latter could depute a servant or agent to 
take delivery of the juice drawn. Rat. Un. Cr. 
G.754 = Cr. Rg.l7 of 189S. 

(68) — S. 45 — Omission to open shops and to 
keep accounts — Penal Code^ s. 33 — The accus- 
ed, a licensee under the Bombay Abkari Act, 
omitted to open shops at certain places and to 
keep accounts ; ho was, thereupon, convicted 
oi a breach of license under s. 45 (c) of the Act. 
ffeld that neither omission was an “ act'* in 
Aireach of any condition of the accused’s 
license, s. 83, 1.P.O., having no applicivtion to 
the case. Rat. Un. Gr. C. 284 = Gr. Rg. 19 of 
1886. [R., Rat. Un. Or. C. 617]. 


3.— Bombay /Icfs— continued. 

Act Y of 1878 (Abkari)— 

(69) — Omission to have vtviinnim quantity of 
liquor.— The accused was convicted of not 
keeping, according to bis license, the mini- 
mum quantity of certain kinds of liquor. Iho 
District Magistrate was of opinion that the 
negligence of the accused amounted to an 
omission, and not an act, and that, under 
s. 45 (c) of the Bombay Abkari Act. an act, but 
not an illegal omission, was punishable, lldd 
that the conviction should be upheld, and that 
an act failing to complv with the terms legally 
imposed is illegal in the aftinnative as well as 
in the negative sense. Rat. Un. Cr. C. 323 = 
Cr. Rg. 9 of 1887. 

(60) — The omission of the accused to keep 
the minimum quantity of liquor in bis shop is 
not “an act in breach of any of the conditions 

i of his license ” within the moaning of s. 45 (c) 

1 nf the Abkari Act. 16 B. 669. 1 Bom. 

L.R. 164, 1 Bom. L.R. 690. ] 

(61) — 6 ’. 45 (c). towhoin applies. — S. 45 (c) of 
the Bombay Abkari Act applies only to the 

i “holder of a license” and not to a more sor- 
! vant of the licensee. Rat. Un. Cr. C. 214 = 
Cr. Rg. 6—8—1885. [R., Rat. Un. Cr. C. 396.] 

(Q.2I—S. 45 (c)— Breaches of license by licen- 
see’s servants — Liability of licensee’ s ayent and 
that of servant. — An agent of a license-holder 
cannot be s.addled, under s. 45 (c) of the Act, 
with responsibility for the acts of the licensee’s 
servants. Only the license-holder is responsi- 
ble for such breaches bv bis servants. Rat. 
Un. Cr. C. 668 = Cr. Rg.'26 of 1893. 

(G3)— Under s 45 (e) of the Bombay Abkari 
Act, the servants of the holder of a license 
granted under the Act cannot be made liable 
for broach of the conditions of the license. 

Rat Un. Cr. C. 416 = Cr. Rg. 83 of 1888. 

(64)— Under s. 45 (c), the servant of a license- 
holder cannot be made liable for breach of the 
conditions of the license. Rat. Un. Cr. C. 406 
= Cr. Rg. 69 of 1888. 

((55) — Under s. 45 (c), the servants of the hold- 
er of a license granted under the’ Act cannot 
be made liable for breach of the conditions of 
the license. Rat. Un. Cr. C. 396 = Cp. Rg. 54 
of 1888. 

(66) — S- 45 (c ) — Failure to open toddy shop, 
etc. — The accused was convicted of a breach of 
the license under s. 45 (c) of tho Bombay Abkari 
Act, in that he did not establish toddy shops at 
certain places within a certain time. Held, 
reversing tho conviction, that tho license, by 
not specifying any time for opening of shops, 
left the matter to subsequent adjustment be- 
tween the Collector and the contractor who 
finally came to terms. Rat. Un. Cr. C. 290 = 
Cr. Rg. 30 of 1886. [R., Rat. Un. Gr. G. 552.] 

(67) — The omission by licensed liquor-con- 
tractors to open a shop, to affix a board and to 
keep accounts, does not come within tho mean- 
ing of 8. 45 (c) of tho Bombay Abkari Act. 1 

. Bom. L.R. 164. 
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Act Y of 1878 (Abkari) — continued, 

(68) The omission to keep true accounts is a 
breach of the conditions of the license. The 
receiving into the shops of liquor without keep- 
ing true accounts is an act in breach of such 
conditions. 6 Bom. L.R. 253. 

(69) A licensee holding a license under 
Bombay Act V of 1878, who omits to pay the 
sum fixed by the Collector on account of the 
costs of the Government establishment on the 
first of the month as required by cl. 15, is 
not liable to punishment under s. 45 (e), as the 
omission does not amount to an “act in breach 
of the conditions of the license.” 1 Bom. L R. 
690. 


(70) Breach of conditions of license — License 
Buie 20 — Sale — Sub-letting of contract — Con- 
struction of rule . — The accused agreed with the 
complainant to allow his name to be used as a 
contractor from Government, for two shops for 
the sale of country liquor. The funds for the 
contract proceeded from the complainant, and 
the accused was to be paid a certain sum by the 
complainant, for allowing his name to be used. 
The contract was knocked down to the accused ; 
and the licenses were issued in his name. One 
of the conditions of the licenses was as follows: 

The licensee shall not sell, transfer or sub- 
let his right of sale of country spirits under 
this license, nor enter into any agreement in 
connection with the exercise of the said right, 
which, in the opinion of the Collector, is in the 
natuie of sublease.” The shops remained in 
the complainant’s possession and were manag- 
ed by him. On these facts, the accused was 
proceeded against under s. 45 (c) of the Act, 
for the breach of a condition in the license. It 
was contended on behalf of the accused that the 
right of sale conferred by the license had been 
obtained through him as a beuamidar (and not 
from him as a person who had acquired that 
right for himself), and that, therefore, the 
offence charged had not been committed. Held 
negativing the contention, that, though, by 
supplying the neces-ary funds, a person, other 
than the licensee named in the license, might 
acquire a beneficial interest in the proceeds or 
profits of sales, he could not, by so supplying 
funds, acquire the right of sale through the 
licensee named— such right being conferred by 
virtue of the Act only upon the person named, 
and that the person named in the license could 
not set up as a defence that another person had 
acquired the right of sale through him as an 
agent or benamidar— instead of from him as 
the person who had that right in himself. 8 
Bom. L.R. 990^8 Cr. L.J. 10. 


3.~Bombay Mefs^-continued. 

Act Y of 1878 (Abkari) — continued. 

prevent the commission of such offences by his 
servants. Rat. Un. Cr. C. 691 = Cr. Rtf. 15 
of 1894. ® 

(y2) S. 45 — See Nos. 44, 45, 46, 47,,‘?wr>ra, 
and No. 56, infra. 

46 (a) — Mixhig water . — Mixing 
water with liquor is not an offence under s.46 (n) 
of the Bombay Abkari Act. Rat. Un. Cr. 
C. 597 = Cr. Rg. 16 of 1892. 

S. 46 — See Nos. 44, 45, sxtpra. 

**^5) — S. 47 — Possession of more than one 
gallon of liquor icithout permit . — The accused 
wasconvictedof thcoffenceof being in possession 
of more than a gallon of country liquor without 
a permit or pass from the Collector, under s. 47 
of the Bombay Abkari Act. Held that the 
conviction was. on its face, unsustainable, as the 
section did not make the possession of more 
than one gallon of country liquor penal. Rat. 
Un. Cr. C. 310 = Cr. Rg. 62 of 1886. 

^16 ) — Casual qyrcsence in and charge of shop 

Possession of more than prescribed qnantiUj. 
—Mere casual presence in and charge of a 
building containing liquor in illegal quantity 
does not constitute possession within the mean- 
ing of s. 47 of the Bombay Abkari Act. Rat. 
Un. Cr. C. 436. 

(77) — Under s. 47 of the Bombay Abkari 
Act, the possession of 2 gallons and 2^ seers of 
nihoura liquor is illegal, in the absence of any 
license, permit, pass or special order, and the 
law does not allow the bead of a family to 
exceed that limit, merely because he has a 
family of ten or twelve members, of whom five 
are adults. Rat. Un. Cr. C. 292 = Cr. Rtf. 34 
of 1886. 

(78) — The offence of possessing more than a 
particular quantitygof liquor within a certain 
local area or place, except under the authority 
of some license, permit or special order, obtain- 
ed under Bombay Act V of 1878, is rendered 
punishable by that Act ; and it is immaterial 
to consider whether the possession was illegal 
before the Act came into force. Rat. Un. Cr. 

C. 144 = Cr. Rg. 7—8—1879. 

(79) — Ss. 47, 9 and 11 — Kajxi liquor — Coun^ 
try liquor — Possession of the liquor — Here 
possession of the liquor under the ntaximum 
lirnits is no ojferwe. — The mere possession of 
Kaju liquor, on which no duty has been paid, 
but which is under the quantity fixed by s. 17 
of the Abkari Act, is not punishable under s. 47 
of the Act. 10 Bom. L.R. 284=^7 Cr. L.J. 307. 


(71) Ss. 45 (c), 53 — Breach of license by 
^rvant — Liability of tnasier . — The holder of a 
license for the sale of country liquor cannot be 
convicted of a breach of license, merely because 
ms^rvant, a liquor shop-keeper, has given 
short measure to a customer, where it is proved 
that the licensee has taken all reasonable pre- 
cautions such as Reasonable men would use to 


(80) — S. 47 — See Nos. 21, 48, 49, 50, supra* 

(81) — S. 53 — Principle to be applied to eases 
under the Act — Mens rea — Master's liability 
for servant's defaults, — The principle with re- 
gard to the Abkari Act, 1876. is that licenses 
to keep shops are only granted to persons of 
good phonal character, and it is obvions that 
the object of so restricting the grant of licenses 
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■3, — Bombay Acts — continued. 

Act Y of 1878 (Abkari) — concluded. 

-would be defeated, if the licensed person could, 
by delegating the control and management of 
the house to another person who was altogether 
unfit to keep it, free himself from responsibility 
for the manner in which the shop was conduct- 
ed. Mens rea is not required where the 
acts prohibited by a statute are not criminal in 
any sense, but are prohibited in the public in- 
terest, under a penalty. This principle is sub- 
•stantially adopted in s. 53 of the .\bkari Act, 
with the exception, that it is open to the 
license-holder, according to the section, to 
prove facts to show that he is not liable for his 
servant's defaults or acts. 10 Bora. L.R. 171 = 
'7 Cr. L.J. 191. 

(82) — See Nos. 44, 45, 50, 51, 52, 71, s«i?rn. 

(83) — S. 54 — See No. 53, supra> 

(84) — S. 55 — Order of coujiscation, when 
and by whom to be made. — Under the provisions 
of the Bombay Abkari Act, s. 55, the Collector 
•cannot make a valid order of confiscation before 
the expiration of one month from the date of 
seizure of the articles. 17 B. 154. 

(85) — A Magistrate is not competent to order 
•confiscation under the Bombay Abkari Act, the 

Collector alone being invested with such power 
by s. 55 of the Act. Rat. Un. Cp. C. 149 = Cr. 
Rg. 22—7—1880. 

(86) — Ss. 56, 60 — hand Revenue Code, Bom, 
Act V of 1879. s. 209— Conviction under s. 60 
of former Act — Appellate Court convicting 
under latter Act — Validity of convictions. — The 
accused was convicted by a second class Magis- 
trate of the offence of breach of a license under 
the Bombay Abkari Act, and fined Rs. 10. In 
appeal, the first class Magistrate, under s. CO 
•of the Act and s. 209 of the Bombay Land 
Revenue Code, enhanced the fine to Rs. 100. 
Held that s. 60 of the Bombay Abkari Act did 
not apply. The accused was convicted by a 
Magistrate under s. 56 of the Act, and, in 
appeal, the first class Magistrate could not make 
any order under s. 209, Land Revenue Code. 
Rat. Un.Cr. C. 294 = Cr. Rg. 14 of 1866. 

(87) — S. 59 — Reward — Apportionment of . — 
Under the rule under s. 69 of the Bombay 
Abkari Act, a Magistrate is bound to name each 
'person to whom a portion of the fine is to be 
given by way of reward. Rat. Un. Cr. C. 482 

= Cp. Rg. 46 of 1889. 

(88) - S. 60 — See No. 86, supra. 

(89) — S, 62 — See No. 8, supra. 

(90) — B- 64 — See No. 19, supra. 

(91) — S. 65 — See No. 19, supra. 

(92) — S. 66 — See No. 19, supra, 

(93) — S. 67 — See No. 19, supra. 

.Act VII of 1878 (Cotton Fraads). 

{Rep., Bom. Act I op 1882] . 

— Ss. 6 and 14, Act VIX of 1878 {Cotton 
JEVauds, Bombay), effect of. — The effect of the 

31 


3, — Bombay Acts — continued. 

Act YII of 1878 (Cotton Frauds) — concbided. 

new Cotton Frauds Act (Bombay), ss. G and'14, 
is to make possession of adulterated cotton 
liable to confiscation, punishable with fine, and 
it is immaterial where the adulteration takes 

place. 3 B. 384. 

Act Y of 1879 (Land Revenue Code). 

[Rep. in p.\.rt. Bom. act III of iS86. 
Rep. in part and amended— act xvi of 

1895 ; (LOCALLY), BOM. ACT I OF 1880, S. 39 ; 
(LOCALLY), BOM. ACT VI OF 1888, SS. 3 AND 
33. AMENDED, BOM. .ACT VII OP 1879, S. 2 ; 
BOM. ACT IV OP 1886. REP. (IN COORG), 
Reg. I OF 1899. S. 85 .AND PART OF S. 58 
DECLARED NOT TO BE IN FORCE IN THE 
PANCH MAH.ALS, ACT Xll OF 1885]. 

(1) — Possession of liquor in greater quantity 
than prescribed . — The Bomb.ay Abkari Act 
renders a man punishable for the offence of 
possessing more than a particular quantity of 
liquor within a certain local area or place, 
except under the authority of some license, 
permit or special order, obtained under that 
Act. It is, therefore, immaterial to consider 
whether the possession in any case was illegal 
before the Act came into force. Rat. Un. Cr. C. 
144 = Cr. Rg. 7— 8— 1879. 

(2) — Ss. 12, 87 — Distraint by Karkoon — 
Resistance — Proceedings of Lower Court — 
Presumption by High Court on review — See 
Penal Code, s. 183, Rat. Un. Cr. C. 325. 

(3) — S. 37— Sec CRIMINAL TRESPASS, Rat. 
Un. Cr. C. 393 = Cr. Rg. 49 of 1888. 

(4 and 5) — S. 67 — See No. 2, supra. 

(G)— Ss. 125, 214, 21.5— Rules 101 and 111 
made xinder s. 214 — Digging earth close to a 
boundary- -Boundaries and boundary marhs — 
Jurisdiction . — Rule 101 of the Rules made by 
the Government of Bombay under s. 214, Land 
Revenue Code, providing that “ the digging of 
earth close around an earthen boundary-mark 
for the purpose of repairing is prohibited, and 
a space of two cubits in breadth all round each 
such mark is to be left untouched, so as to 
prevent injury to the mark from water lodging 
in the cavities from which earth is taken for 
the repairs,” — is not such a rule as can legally 
be made under s. 214 ig) of the Code It is not 
a rule “for the administration of survey settle- 
ment.’’ Such a settlement is a settlement of 
the land revenue, and relates only to such 
matters as are referred to in Chap. VlII of the 
Code, and not to boundaries and boundary- 
marks. Boundaries and boundary-marks are 
dealt with in Chap. IX, and penalties for in- 
juring boundary-marks are specially provided 
by s. 125 of the Code, which gives no jurisdiction 
to Magistrates. 13 B. 291. 

(7) “Ss. 141, 142— Sec Penal Code, ss. 379, 
424, 1 Bom. L.R. 515. 

(8) — S. 142 — See No. 7, supra. 



483 


THE ALL INDIA DIGEST. 


484 


3. — Bombay Acts — contmued. 

Act Y of 1379 (Land Revenue Code) — contd. 

(9) — S. 1S9 — Inquiry for cippcinting Police 
Patel — Mamlatdar — Summons to attend — 
Penal Code, s. 171. — S. ISO o( the Bombay 
Laud Kevciiuc Code does not empower a 
Mamlatdar to summon any person to attend 
before a iX‘puty Collector who is making cer- 
tain inquiries about the appointment of a 
Patel for an inam village. A failure to attend 
in obedience to such a summons is not an 
ofience under s. 174 of the Penal Code. Rat. 
Un. Cr. C. 498 = Cr. Rg. 52 of 1889. (5 B. H. 

C. Cr. 33, !<.)> 

(10) — S. 209— BOM. ACT V OF 1878, 
S3. 56. 60, Rat. Un. Cr. C. 254 = 01. Rg. 14 
of 1886. 

(11) — S. mi—Iicrnoring slones tvith occu- 
pant's jjertnission — A person who has dug and 
removed stones from land in the possession of I 
a person having occupancy rights therein under | 
the Land Revenue Code with such person’s 
permission, canuot be convicted under cl. (d) 
of Rule III framed under s. 214 of the Code. 
Rat. Un. Cr. C. 531 = Cr. Rg. 68 of 1890. 

(12) — Pule Illy cl. 2 (d) — Od'euces under the 
Pule — Jurisdiction — Bom. General Clauses 
Act il6S0}, s. a (IJ). — An offence committed in 
contravention of Rule 111, cl. 1, item (d) of 
the Rules framed under s. 214, Land Revenue 
Code, 1879, is triable, having regard to the 
provisions of s. 3 (13) of the Bom. General 
Clauses Act, by any person exercising IMagis- 
torial powers under the Code of Criminal 
Procedure. Rat. Un. Cr. C. 68i = Cr. Rg. 46 of 
1893. (S B. 591, overruled), 

(13) — An offence under Rule III, cl. 1, 
item Id) of the Rules under s. 214 of the Land 
Revenue Code is only tri.able bv a Magistrate 
of the first class. 8 B. 591. [Dtss., Rat. Un. 
Cr. C. 68)0 

(14) S. 314, Pule III (6 ) — Cutting of trees 
from assessed occiipied survey number. — A per- 
son cutting a tree from un assessed occupied 
survey number cannot be punished under Rule 
III (5), framed under s. 214, of the Bombay 
Land Revenue Code. 4 Bom. L. R. 625. 

(15) S. 214, R. Ill, cl. 1 — Trees — Ques- 
tion of right. — There can be no conviction 
under cl. 1 of R, III made under s. 214 of the 
Land Revenue Code when there is no direct 
evidence as to the ownership of the trees being 
in the Government. The fact that the Gov- 
ernment has asserted ownership in other trees 
in other parts of the village is not such evi- 
dence, Rat. Un. Cr. C. 828 = Cr. Rg. 71 of 
1893. (18 B. G70, R.) 

(16) — S. 214 — See No. 6, supra. 

(17) — S. 215 — See No. 6, supra. 

(18) — Rufe.i 48 and 111, clause {2) (a)— A^n- 
croachment 07i public road, — The accused 
encroached on part of a public road and en- 
closed it in his own field with an embankment 
and cultivated it ; he was thereupon convicted 
of an offence under the Land Revenue Code 
s* 214, Rule 48, and sentenced to pay a fine of 


3. — Bombay Acts — continued. 

Act Y of 1879 (Land Revenue Code)— cW. 

Rs. 10 under Rule 111, clause 2 (a) framed 
under the same section. Held that, as the 
land encroached upon bj' the accused did not 
fall under the prohibition contained in Rule 
48, the conviction was illog.al. 1 Bom.L.R. 161. 

(19) — Pules 103 (i) and 40, Breach of. — 
Where a person removed stone from the earth 
for making lime, without the permission of the 
Revenue authorities, and was convicted under 
Rules 103 (1) and 40 of the Land Revenue 
Code. Held, reversing the conviction, that 
Rule 40 was permissive and merelyconferred cer- 
tain privileges on persons obtaining permission 
under it, and that failure to apply for such 
permission did not amount to a breach of the 
Rule. 9 Cr. L.J. 258 = 1 S.L R. 16 Cr. 

(20) — cl. {3) (d)— Excavating found- 
ation and building wall in village site ivithoui 
permission. — Excavating, without permission, 
a foundation on the site of a village and build- 
ing a wall upon it is not an offence under Rule 
III, cl. (2) (<U, of the Rules under the Land 
Revenue Code. The act of unauthorised occupa- 
tion can be taken notice of by the Revenue 
authorities and not by a ^lagistrato’s Court. 
Rat. Un. Cr. C. 200--=‘Cr. Rg. 8—5—1884. 

Act YII of 1879 (Irrigation). 

(Rep, in* pakt, Act XVI of 1895; Bom. 
ACT III OF 1880 ; Bom. Act HI of 1886.J 

— S. Cl, cl. 10 — Corivictinn — Court's duty 
to specify the sub-section— Practice. — Under 
cl. 10 of s. G1 of the Bombay Irrigation Act, a 
person cannot bo convicted, unless it is found 
that (i) he was responsible for the maintenance 
of a water course or used of w.ater course 
and (2) that there were certain proper precau- 
tions which should have been taken by him for 
preventing the waste of water, and that he neg- 
lected to taketheseprecautions. Held, further, 
that, in all convictions under a section of an Act 
which contains several sub-sections, the sub- 
section under which the accused is convicted 
must be stated in it, and it must be shown 
clearly how the act or omission complained of 
is an offence. 9 Cr. L.J. 271 = 1 S.L.R. 32 (Cr.)* 

*Act XYIIofl879 (Dekkhan Agriculturists’ 

Relief). 

[Rep. in part, act XII of 1891 ; act 
XVI OF 1895. Rep. in part and amended 
—ACT XXIII OF 1881 ; ACT XXH OF 1882 ; 
ACT XXIII OF 1886; ACT VI OF 1896.] 

— S. 64 — Person to grant receipt- — Under 
s. 64of the Dekkhan Agriciilturists’ Relief Act,. 
the person to whom the payment is made is tbe- 
person who is to tender the receipt. A clerk m 
a firm, to whom payment is made, is authorised 
to grant such receipt. Rat. Un. Cr. C. 903 ^ 
Cr. Rg. 12 of 1897. 

See ACT m OF 1877, s. 82 (d), Rat. Un, Cr. 
C. 761. ^ 

• This local Act was passed by the Imperial 
Legislature. 
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Act II of 1884i (District Municipalities 
Amendment). 

[Rep., Bom. act III of looi.] i 

(1)— S. SS-See BOM. ACT VI OF 1873, 3 , 
Bom. L.R. 842, Rat. Un. Cr. C. 7y7. , 

(‘2)— S. 33 (b)—Act III of 1901, s. 43 (6) (iii) [ 
— Scope of $ectio7i . — A bye-law fi*amcd by a i 
District Municipality provided that '* Every 
place used for drying fish or fins shall be 
surrounded by a wall not less than six feet in 
height or with a fence made of bamboo mats 
or double cadjan leaves.” Held, that the bye- | 
law was ultra vires of the powers conferred by j 
s. 33 (6) of Bombay Act, II of 1884, and s. 48 j 
(6) (iii) of Bombay Act, III of 1901, as both , 
these sections extended only to the regulation ] 
of business within the place used and gave no 
authority to require external structures. 4 : 
Bom. L.R. 585. • 

(3) — S. 36— See BOM. ACT VI OF 1873, 
Rat. Un. Cr. C. 615. 

(4) — S. 49— See BOM. ACT VI OF 1873, 
ss. 82. 84, Rat. Un. Cr. C. 420 = Cr. Rg. 86 
of 1888. 

(5) — S. 61 — Appeorance of accused by her ■ 
father-in-law — Crim. Pro. Code (16^2), ss. 4 
and205. — A woman wascharged with the offence 
of fouling water under s. 61 of the Bombay 
District Municipal Act. She being unwell, her j 
father-in-law appeared in Court on her behalf 
and the trj-ing Magistrate proceeded with the , 
case and convicted her. Held, that the j 
father-in-law of the accused might probably ' 
have been received by the trying ^Iagistri\.te as a i 
person appointed by her to act in the proceed- : 
ings before him consistently with s. 4 of I 
the Crim. Pro. Code. Rat. IJn. Cr. C. 206= j 
Cr. Rg. 26—8—1884. 

Sec Bom. act VI OP 1873, Rat. Un. Cr. 

C. 694. 

See Street, 20 B. 83. 

Act 111 of 1886 (General Clauses). 

[Rep. IN PART, (LOCALLY), BOM. ACT IV OF 
1890. Rep. in PART AND AMENDED, ACT 
XVI OF 1896 ; BOM. ACT I OF 1691. AMEND- 
ED, BOM. ACT I OF 1896.] 

(1) — Ss. 6, 43 (a), {b)~Jinporting of bhang 
into British tei'ritmy — Bcceipiin a Railway 
Station in Native State— No cession of territory 
to Oovernment — Offence. — The applicant was 
charged with having imported bhang into the 
Presidency of Bombay, inasmuch as a parcel 
containing bhang and bearing his name and 
address was received at a Railway Station in a 
Native State. It appeared that the criminal 
jurisdiction along the line of the Railway was 
ceded to the Government, but there had been 
no cessation of territory. Held, that no offence 
was committed unless the importation was 
into the Presidency of Bombay, that is, into 
territories which formed part of British India, 
and, if the land upon which the offence was 
alleged to have been committed badnotactuiilly 
been ceded, it could not form part of British 
India. 5 Bora. L.R. 873. 


3. — Bombay Acts — continued. 

Act III of 1886 (General Clauses) — concluded. 

(2) — S. S—See BOM. ACT VI OF 1873, s. 84, 

3 Bom. L.R. 584. 

(3) — S. 12— See BOM. ACT VIII OF 18C7, 
s. 15, G Bom. L.R. 357. 

(4) — S. 43 (n) (b) — See No. l,5»prci. 

Act IV of 1887 (Prevention of Gambling). 

[RFP. IN PART, ACT XVI OF 1895. AMEND- 
ED. Bom. Act I of 1890.] 

(1) — Amendmg Act I of ISOO — Gaming in- 
cludes icagering. — The word ‘ gaming ’ in the 
Act has now, under the provisions of Bombay 
Act I of 1890, to be read as including wagering. 

4 Bom. L.R. 297. 

• 

(2) — S.3 — Instrument of gaming— Paper for 
registering wager.- -A single page of paper used 
for r»»gistering wagers is an instrument of 
gambling within the meaning of s. 3 of Act IV 
of 1887. 29 B. 264 = 6 Bom. L.R. 1091. 

(3) — S. 3 — Common gaming house — Evidence. 
— In the absence of evidence that a house is 
used for profit or gain, it cannot be hold to be 
a common gaming house as defined in Bombav 
Act IV of 1887, s. 3. Rat. Un. Cr.C. 840 = Cr. 
Rg. 9 of 1896. 

(4) — Ss. 3 and 4 — Rain-betting. — The accused 
kept a certain shed. The people frequented the 
shed to bet on the quantity of rain which may 
fall in a given time. The instruments kept 
there and used for such purpose were a rain 
gauge and a gutter. The rainfall used to be 
registered by the accused, who, after deducting 
a commission on each bet, paid over the money 
to the winner. Held that, although the place 
was used as a common betting house and the 
instruments v/ere those of betting, there was no 
gaming, as there was no contest, no players, 
and no participation by the players, save as on- 
lookers ; and the place was not a common 
gaminghouse. The accused was not, therefore, 
guilty of an offence under s. 4 (6) and (c) of 
Bombay Act IV of 1837. It would be an 
undue straining of the word “ gaming ” to hold 
that it covered ” rain-betting.” 13B.681. [i?., 
16 B. 283 ; D , 4 Bom. L.R. 297, 31 C. 542 = 
8 C.W.N. 468]. 

(5) — Ss. 3, 4, 5 — Betting on figures of auction 
at Calcutta— Boohs of accounts for registering 
bets — Telegrams announcing whining nuvibet — 
Instruments of gaming. — Wagering was carried 
on the figures which denoted the prices in 
Calcutta of the auction-sales of opium chests. 
The wagers were recorded in books, the different 
page.s of which had the various units at the top 
of each page, and the betters were invited to in- 
scribe their names under the various units, stat- 
ing the amounts of their wagers. The winning 
numbers were communicated by means of 
telegrams from Calcutta. Held, that the books 
and telegrams were instruments of gaming” 
within the meaning of s. 3 and that the persons 
dealing with these were guilty under s. 4. Held, 
also, that this particular wagering was not a. 
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3. — Bombay Acts — continued. 

Act lY of 1887 (Prevention of Gambling) 

— continued, 

' game ' within the meaning of s- 5, and that, 
therefore, the presumption allowed by s. 7 of 
the Act was not applicable and that the accused 
could not be convicted under s. 5 of the Act. 

26 B. 533 = 4 Bora. L. R. 271. [2?., 5 Bom. L.R. I 
129. 6 Bora. L.R. 249. 6 Bom. L.R. 1091= ! 
29 B. 264.] 

(G) — 5. 4 — Instrument of gaming — Ank satta 
book — Inference. — During the course of a search 
instituted under s. 6 of the Prevention of Gam- 
bling Act, an ank satta book was found in the 
house of the accused. Held, that the book was 
4vn “ instrument of gaming,” and that the book 
having been found in the house of the accused, 
his house was a common gaming house. 5 
Bom. L. R. 129 [F., 5 Bom. L.R. 1047 ; R., 

6 Bom. L.R. 249; R., G Bom. L.R. 1091 = 29 
B. 264.] 

(7) — In execution of a warrant issued under 
s. G of Act IV of 1S87, an ank satta book was 
found in the house of the accused. It appeared 
that there was betting in the house and that 
the bets were recorded in the book in his hand- i 
writing. It was also show’n that he got one 
per cent, on the bets ; and he himself admitted i 
that the book w.is used for betting. Held, (1) j 
that these circumstances put together justified ■ 
the conclusion that the book was an instrument ■ 
of gaming kept and used in the house for the I 
purpose of profit by the accused, within the 
meaning of s. 4 (a) ; (2) that direct evidence 
was not necessary to prove the use of the book I 
in the house ; but such use might be inferred 
from the facts and surrounding circumstances ' 
found to exist. 5 Bom. L.R. 1047. 

(8) — Place where Jota business is carried on 

— Common gaming house. — A person keeping 
for his profit a place where brokers and others 
carry on Jota business, i.e., wagering from d.ay 
to day on the total sale of cotton bales in 
Liverpool, and where the wagering books are 
kept or used, is guilty of keeping a common j 
gaming house and is liable to be punished 
under s. 4 of Act IV of 1887. 6 Bom. L-R. ' 

249. (26 B. 553 = 4 Bom. L.R. 287 and 5 

Bom. L.R. 129, R.).[R., 6 Bom. L.R, 1091 = 29 
B. 264], 

(9) — Ss. 4 and 5 — Imprisonment in default of 
paifment of fine. — In awarding imprisonment in 
default of payment of fine under ss. 4 and 5 
of Bom. Act rV of 1887, the Court should keep 
in view the provisions of s. G5, I.P.C. 2 Bom. 
L.R. 1081. 

(10) — Common ^nminp house. — The accused 
opened a shop wherein he kept a table with a 
cover on it. The cover had on it numbers 6 to 
36. They were not consecutive numbers. On 
each number was placed an article such as a 
.clock, a watch, etc., of the values ranging from 
Rs. 1-8-0 to Rs. 15. Any customer who paid 
Rb. 2 was given by the accused six dice. The 
4ice had six sides, each of which bore marks 
xanging from one to six. The customer was 


3, — Bombay Ac/s— continued. 

Act lY of 1887 (Prevention of Gambling) 

— continued. 

allowed one throw of the dice, and the number 
of points thus obtained was to entitle him to 
obtain the article placed on the corresponding 
number on the cloth. Held that the shop was 
a common gaming bouse, and the persons 
keeping the house and playing therein were 
punishable under ss. 4 and 5 of Bom. Act IV 
of 1887. 4 Bom. L.R. 297. 

(11) — See Grim. Pro. Code (1898), s. 4 (?i), 
4 Bom. L.R. 271 = 26 B. 533. 

(12) — Ss.4,6, G, 7 — Keeping a common gaming 
house — Gaming »n a common gaming-house — 
Power to order search and arrest — Presumptwn 
under s. 7 of the Act — Criminal Procedure Code 
(.4c« Vof 1698), ss. 63, 103 . — The presumption 
under s. 7 of the Bombay Prevention of Gam- 
bling Act, 1887, only arises where there has been 
an arrest and a search under r. 6 of the Act. 
Under s. 6 of the Act, as a first-class Magistrate 
has pow'er to give authority under a special 
warrant, to a Police officer of the class desig- 
nated in the section, to make the arrest 
and the search, the legislature must be 
presumed to have intended that the ^lagistrate, 
First Class, should have the authority to make 
the arrest and the search himself, if necessary. 
For, when the legislature empowers an officer 
to delegate an authority to do a certain act to 
another person, it necessarily implies that the 
original authority to do such act is fully and 
completely in the officer himself, but that it is 
necessary for the exigencies of business that it 
should be done in the majority of cases by 
persons acting under authority derived from 
him. Where the Bombay Prevention of Gam- 
bling Act has provided for the manner or place 
of investigating or inquiring into any offence 
under it, its provisions must prevail, and the 
Criminal Procedure Code must give way. 
Accordingly, no provision of the Code as to the 
authority empowered to issue a warrant for arrest 
or search, or the persons to whom and the con- 
ditions under whichsucb warrantmay be issued, 
can apply for the purposes of s. 7 of the Gam- 
bling Act. The authority, the persons and the 
conditionsmust be respectively those specifically 
mentioned in s. 6 of the Act and no other. But 
the special provision in s. 6 of the Bombay Act 
would still be subject to the general provisions 
of ss. 65 and 105 of the Code. When a Magis- 
trate, First Class, or other officer mention^ in 
s. 6 of the Act, himself acts under its provisions, 
instead of acting through an officer of the 
particular class prescribed therein under a 
special warrant, he must act strictly m compli- 
ance with those provisions. The first condition 
necessary to make an arrest and seizure under 
the section legal, so as to bring in the operation 
of s. 7, is that, where the Magistrate is acting 
on information, there must be a compl^^ 
made before him on oath to set him in motion. 
When a Magistrate, First Class, or other 
officer mentioned in s. 6 himself docs the act 
specified in cl. 3 of the section, instead ofissu- 
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Act lY of 1887 (PreYcntion of Gambling) 
— continued. 


3. — Bombay Acts — continued. 

Act lY of 1887 (Prevention of Gambling)- 
— continued. 


ing a special warrant, be must give evidence, 
because he supplies the place of the warrant 
and the warrant is necessary part of the evi- 
dence for the prosecution. Where a Magistrate, 
First Class, himself makes an arrest and 
seizure under s. 6 of the Act, be must himself 
“enter” the “ house, room or place,” with, of 
coarse, the assistance of such persons as may 
bo found necessary. S. 6 of the Act must be 
construed strictly, because s. 7 gives to an 
arrest and seizure under it an operation 
difierent from that of the general presumption 
of innocence in criminal cases. 9 Bom. L.R. 
69S = 6 Cr . L. J . 60 = 31 B. 438 . 

(18) — Ss. 4, 5, 7— Common gaming house . — 
In order to establish an offence under s. 4 of 
keeping a “common gaming house.” it is 
necessary to show, in the first place, that the 
person charged is the owner, or occupier or a 
person “ having the use” of the place in ques- 
tion. It is not sufficient to show that the 
accused used the place for the purpose of gam- 
bling there. 29 B. 228 = 7 Bom. L.R. 16 = 2Cr. 
L.J. 26. [R., 167 P.L.R. 1905] . 

(14) — Ss. 4, e-^Common gaming /jomsc— 
When Police o^cer can am est under the Act 
Conviction under section, when sustainable. 

A conviction under s. 4 will be sustained, only 
if it be shown that the house in which the 
accused were found was a common gaming 
house. 4 Bom. L R. 946. 

(15) — Ss. 4, 12, object of— Gambling in Mach- 

wa hired by accused in harbour for the purpose. 
— Gambling in a Machwa, which was chartered 
by the accused and was used by them for the 
purpose in the Bombay Harbour, could not be 
said to be gambling in a public place, street, 
or thoroughfare, within the meaning of s. 12, 
Bombay Gambling Act. In s. 4, Bombay 
Gambling Act, the mischief aimed at is the 
practice of individuals making a profit by pro- 
viding a spot of their own selection, known as 
a place where gambling is to be carried on, and 
making a livelihood by attracting people to a 
place which they would not otherwise frequent. 
In a. 12 of the Act, however, the ofienco is, not 
that the individual members are making a 
profit at all, but simply that they are carrying 
on their gambling with such publicity that the 
ordinary passer-by cannot well avoid seeing it 
and being enticed — if his inclinations lie that 
way — to join in or follow the bad example 
openly placed in his way. In the one case, 
comparative privacy for profit, in the other, 
bad public example and accessibility to the 
public, would seem to constitute the gravamen 
of the offence. S. 12 aims at gambling in a 
public place or thoroughfare and ordinarily 
applies to persons sitting on or near a road or 
public place mth no intervenipg obstruction to 
the public view where there is voluntary publi- 
city 7 Bom. L.R. 333=29 B. 886 =2Cr. L.J. 
262. (17 A. 166, R.) [R., 30 B. 848 = 8Bom. 

L.R, 22 = 2 Or.L.J. 216] . 


(16) — S. 4 — See Nos. 4, 5. supra. 

(17) — -S. 5 — Commoyi gaming house. — S. 5 of 
Bom. Act IV of 1887 refers to persons found 
in a common gaming bouse ; it does not refer 
to persons who arc in the habit of assembling 
in various places for the solo purpose of gam- 
bling. Rat. Un. Cr. C. 763 = Cr. Rg. 25 of 
1895. 

(17-a)— S. 5— Sec Nos- 5. 9. 10,11. 12, 13, 
supra , 

(18) — S. 6 — Arrest by Policcofficcrs . — A Police 
officer cannot arrest a person, under the Act, 
unless he holds a warrant under s. G of the Act. 

4 Bom. L.R. 946. 

(19) — S. 6 — Endorsement of warrant by an 
oT^cer named therein to another , whether valid 

\ — Authority under warrant cannot he delegated. 

I — Where the officer, to whom a warrant was 
issued under s. 6 of the Act, endorsed it to 
another officer. that the warrant should 

specify the officer to whom the authority is 
given and that he alone can execute the war- 
rant. A “special warrant” >s a warrant, 
which specially authorises an officer to do a 
I particular act or acts. 3 S.L.R. 56 = 2 Ind. Cas. 

I 371. 

(20) — S- 6 — Inquiry by Magistrate — Issue of 
: warrant — whether informant should have knotv- 
' ledge — Money found on person of accused — 

Confiscation. — S. 6 of the Bombay Gambling 
Act does not make it obligatory on a Magistrate, 
before issuing a warrant, to make inquiry after 
receiving information. This section only en- 
joins the Magistrate to make “ such enquiry as 
he may think necessary,” and the words do 
not mean that he is to make an inquiry, even 
though he may not think it necessary to do so. 
This section does not require that the infor- 
mant should have knowledge ; it is sufficient if 
the informant testifies to a reasonable suspicion 
that any house, room or place is used as a com- 
mon gaming house. On the conviction of the 
accused, the ilagistrato cannot order the money 
on their person to be confiscated. 1 S.L.R. 64 
Cr.=8Cr. L.J. 182. 

(21) — S. 6 — Search — Police officer . — ^A Police 
officer of a lower rank than a Chief Constable 
cannot, under s. 6 of Bombay Act IV of 1887, 
enter a house with a search warrant. Rat. Un. 
Cr. C. 825 = Cp. Rg. 68 of 1895. 

j (22) — S, 6 — Warrant — 'Wlien valid , — Where 

j a warrant, issued by the Commissioner of 
Police under s. 6 of the Bombay Prevention of 
Gambling Act, contains a sufficiently accurate 
description of the house or room to be searched, 
it is net illegal, merely because it does not 
correctly specify the locality of the house or 
room to be searched. 6 Boro. L.R. 52. 

(23) — Ss. 4, 5, 6, 7 — Presumption under 
s. 7 — Warrant under s. 6 — Delay in execution of 
warrant — Previous conviction — Proof of — Ortm. 
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.3, — Bombay Acts — continued. 

Act lY of 1837 (Prevention of Gambling) 
— continued. 

Pro. Code (Act V of 189SJ, s. 34-^ — Evidence 
Act (1 of lS72)ySS. 10, 54. — Held by Chanda- 
varkar and .\ston, JJ., (Jacob, J., dissenting) 
that (1) the presumption created by s. 7 o£ 
the Prevention of Gambling Act (Bombay 
Act IV of 1SS7) can be applied to cases 
falling under s. 5 as well as to those falling 
under s. 4 of the Act. (2) NVhere a long 
interval elapses between the issue of a warrant 
under s. 0 of the Prevention of Gambling Act, 
1887, and its execution, the applicability of 
s. 7 of the Act is not by that alone taken away. 
(3) In a trial for the offence of keeping a 
common gaming house under s. 4 of the Pre- 
vention of Gambling Act, 1887, evidence that 
the accused had been previously convicted of 
the same offence is .admissible to show guilty 
knowledge or intention. Held, by Jacob, J., 
dissenting, (1) that the presumption created by 
s. 7 of the Prevention of Gambling Act. 1S87, 
is sutticient for the purposes of s. 5. It is also 
sufficient for the purposes of s. 4 (a) so far as 
regards the fact that the house, etc., is so used, 
but it is not alone sufficient for the purpose of 
showing that the house was so kept or used by 
any specified person ; (2) that in a trial for an 
offence under s, 4 (n) of the Prevention of 
Gambling Act, 1887. the evidence that he was 
previously convicted of a similar offence cannot 
be let in either under s. 54 or s. 11 of the Evi- 
dence Act, 1872. Per Aston, J: — “ It is opentoan 
accused to ask the Court to treat what the 
Legislature dbclaros in s- 7 of the Prevention 
of Gambling Act, 1887, to be incriminating 
’ evidence ’ to be reduced in weight by any 
unreasonable delay which may take place 
between the issue of a warrant under s. 6 and 
its execution.” “It is not competent to a 
^lagistrato to ask an accused, under s. 342 of 
the Cr. P.Cm 1893, before his conviction, about 
the previous conviction, either with a view to 
take it into consideration for the purposes of 
conviction or with a view to dispense with 
formal evidence as to the alleged previous 
conviction and as to identity of the accused, 
in the event of conviction.” 5 Bom. L.R. 803 
= 26 B. 129. 

(24) — Ss. 6, 7 —Presumption under s. 7, depend- 
ent tipon proper loarrant under s. 6 —Defence^ 
duty of. — Where the conviction was based upon 
the fact that instruments of gambling were 
found on the premises, such fact being treated 
as evidence that the premises were used as a 
conmon gaming house under the special provi- 
sions of s. 7, but the sworn complaint had not 
been put in, except that the Police Inspector 
■ had stated that the warrant under s. G was 
issued on information given on oath to the 
Magistrate, held, that the mere assertion of the 
Police Inspector that information was given on 
oath to the Magistrate granting the warrant, 
was not sufficient material for the trying Magis- 
trate to come to the conclusion that the 
warrant was properly issued under s. 6, and to 
• apply the provisions of s. 7 to the case. The 


3. — Bombay Acts — continued. 

Act IV of 1837 (Prevention of Gambling) 

— cont'.mied. 

mere finding of instruments of gambling in the 
house entered under the warrant is not proof 
that it was used as a common gaming house. 
3 S.L.R. 78. 

(25) — Ss.oand 7 — Validity of icarrant dis- 
puted — Proof. — Held, that before any pre- 
sumptions of guilt c.au be drawn against the 
accused under s. 7 of the G.ambling Act, it is 
incumbent on the trying Magistrate to be satis- 
fied that the warrant issued by the Police 
Officer under s. 6 of the Act was a valid one- Aixd 
where the Magistrate had merely referred to an 
uncertified copy of the statement made by the 
informer, without calling for further proof, 
held, that he had no sufficient materials to hold 
that the warrant was a valid one. 9 Cr. L.J. 
267 = 1 S.L.R. 27 Cr. 

(26) — Ss. 6. 7 ami 11— Warrant— Further in- 
quiry by Harjistrate before issuing one— 
Presunijdion under s, 7, token tvill arise 
Duty of Maqistrate — Motives of infonnant, 
relevancy of. — S. 6 of the Bombay Gambling 
Act docs not make it obligatory on a ^lagistrate 
to make, before issuing a warrant, further in- 
quiry after a complaint was made to him if he 
thinks it not necessary to do so. The presump- 
tion under s. 7 will notarise, unless it is shown 
thatthe warrant w.is issued under the provisions 
of s. 6, and. therefore, in every case it is 
necessary that the Magistrate should exhibit 
and bring on the record the complaint on oath 
and the warrant. The motives of the informant 
of an offence under the Bombay Gambling Act 
arc altogether irrelevant, and s. 11 of the .-^t 
shows that the Legislature recognised that the 
inforinant might be actuated only by the hope 
ofreward. 1 S.L.R. 67 Cr. = 8 Cr. L.J. 185. 

(27) — S. 6 — See Nos. 12, 14, supra. 

(28) — S. 7 — Onus of proof — Construction of 
—Bombay Act IV of 1887 must be strictly 

construed, as s. 7 departs from the ordinary rules 
of evidence and places the burden of proof on the 
accused. Rat. Un. Cr. C. 825 = Cr. Rg. 68 of 
1895. 

(29) — S. 7 — Common gaming house — Pre- 
sumption. — Where 13 persons were found in a 
room in the upper story of a house, sitting in a 
circle gambling with dice, and having a 
quantity of cowries and money before them, 
held, that the above facts would be evidence 
under s. 7 of Bombay Act IV of 1887, until 
the contrary was proved, that the room 
used as a common gaming house and that the 
persons found therein were then *pre3ent lof 
purpose of gaming. 22 B. 743. 

(30) — S. 7 — D(x:u»nen£s notformally exhi^^> 
though in possession of Court — Duty of Court. 
— Where both th^ complaint made under s- 
and the warrant issued thereon ate actually 
the file of the proceedings, if they are not 
mally exhibited and put on the record as 
dence, the Magistrate should, in the exercise 
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3, — Bombay /4c^s— continued. 

Act ly of 1837 (Prevention of Gambling) 
— co)itimted, 

of a wise discretion, before the close of the 
prosecution case, draw the attention of the 
prosecution to the fact that the documents 
have not been exhibited, and ascertain whether 
or not they are to be regarded as having been 
produced as evidence for the prosecution under 
s. 244, Cr. P,C. 3S.L.R. 84. 

(31) — S^ 7 — Search warrant— Presumption, 
nature of and token it arises. — Where a se;\rch 
warrant has boon issued under the provisions 
of s. 7, it is for the accused to prove that the 
bouse was not a common gaming house and 
that the articles found therein wore not there 
for the purpose of gaming. 4 Bom. L.R. 297. 

(32) — Whore the conviction was based upon 
the fact that instruments of gaming were found 
on the premises, held, that the presumption 
under s. 7 was rebuttable, and was rebutted in 
this case by the fact that the warrant for search 
was issued, on the sworn information of an 
avowed gambler, that the accused all belonged 
to the same caste, and were, at the time of 
search, preparing tea, that cricketting things 
were found, as well as a money box with a 
little cash, and that the accused •alleged that 
the premises were used bv them as a club. 3 
S.L.R. 80. 

(33) — A ^lagistrate issued a warrant under 
the Act to a MuJehtiarkar to arrest the 
appellant. Held, as the warrant was not issued 
to a Police officer, no presumption under s. 7 
of the Gambling Act arises, and that the 
prosecution must prove that the house in 
question is a common gaming house. 2 S.L.R. 
40 Cr. = 10 Cr. L.J. 205. 

(34) — A ba^telle board and billiard balls are 
capable of beiug used both for games of skill 
and games of chance, and no presumption can 
be drawn under s. 7 of the Prevention of 
Gambling Act. Rat. Un. Cr, C. 923 = Cr. Rg. 
28 of 1897. 

(35) — S. 7— See Nos. 12, 13,23, 24, 25,“*^, 
supra. 

(36) — S. 8 — Seizure of money found onpersoti 

in gambling house. — The power of seizing 
money, under s. 8 of Bombay Act IV of 1887, 
does not extend to that found on the persons 
of those who may bo at the time in the 
gambling honse. 26 B. 641 = 4 Bom. L.R. 
427. tJ?’.. 1 S.L.R. 64 Cr. = 8 Cr. L.J. 182]. 

(37) — S. 11 — See No. 26, supra. 

(38) — S. 12 — Conviction — Sentence.. — Where 
a person is convicted of an offence under s. 12, 
Prevention of Gambling Act, he can be sentenc- 
ed to pay a fine or to undergo imprisonment, 
but not to both. Rat. Un. Cr. C. 686 = Cr. Rg. 
6 of 1894. 

(39) — S. 12 — Public place, street or ihorough- 
'fare — Gambling in a second-class compartment 

in a special Pace Express running thro-Ugh — 


3, — Bombay Acts — continued. 

Act lY of 1887 (Prevention of Gambling) 

— concluded. 

Accused found gambling at ihe^ Bcicrsing Sta- 
tion, where the train stopped for enijine 
purposes — Public place — Interpretnlion. — The 
word “place” in s. 12 of the Act is quali- 
fied by the word public ” and having regard 
to its context and its position ia tliat con- 
text, it must mean .a place of the saine 
general character as a “ road or thoroughfare,” 
else it was pointless to use the words “ street or 
thoroughfare ” as they arc there used. A rail- 
way carriage forming part of a through special 
train is not a public place within the meaning 
of s. 12 of the Act. Per JENKINS, C.J. — “I 
would be slow to place on the section (s. 12) an 
interpretation that would curtail its legitimate 
scope, but I am unable to regard the railway 
carriage, in which the accused were, as possess- 
ing such characteristics of, or bearing such a 
resemblance to, a street or thoroughfare as to 
justify us in holding that it was a public place 
within the meaning of s. 12-'’ Per KUSSELL, 
J. — “ I am of opinion that to call or do.seribe 
cither the Railway line at the spot in question 
ii.e., at the Reversing Station, whore the train 
stopped for engine purposes only and where the 
public would not have any right, without 
the permission of the Railway Company, to bo 
on the lino at all) or the carriage (in a special 
train, which took no passengers between the 
two termini of the journey) in which the accus- 
ed were playing, as coming within any of the 
terms ‘ public street, place or thoroughfare ’ 
(ins. 12 of the .4ct) would be to place a wrong 
interpretation upon those words.” 8 Bom. L.R. 
22 = 3 Cr. L.J. 216 = 30 B. 348. 

(40) — S. 12 — See No. 15, supra. 

See Bom. Act I of 1800, s. 12, 16 B. 283, 

F.B. 

Act III of 1888 (City of Bombay Municipality). 

[Rep. in part. Act II of looi ; Bom. Act 

I OP 1897. Rep in paut and amended— 
ACT XVI OF 1895 ; BOM. ACT IV OP 1888. 
AMENDED, BOM. ACT I OF 1804, BOM. AOT 

II OP 1899, SS. 5 AND G ; BOM. ACT. II OF 
1900 ;B0M. ACT II OF 1901. SUPPLEMENTED, 
ACT XII OF 1988 ; ACT IIOF 1889 ; BOM. ACT 
V OP 1890 ; BOJI. ACT I OF 1898 ; BOM. A(’T 
11 OF 1899] . 

(1) — S. 3, cl. (w) — Street — Passage kept open 
having houses on both sides of it. — The owner of 
a large piece of land divided it into several 
small building sites which were sold to different 
persons. These sites were r.anged on cither side 
of two proposed roads, which ran through the 
land and which touched a high road at the one 
end and a dead wall on theother. Each of the 
purchasers entered into a covenant with the 
owner, whereby he agreed to prepare and keep 
free, for passage, so much of the road as lay in 
front of his site. Under these circumstances, 
the question arose whether the proposed road 
fell within the rneaning of the term “ street ” 
as used in the Act. Held, that the proposed 
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— Bombay Acts — contiaued. 

Act III of 1888 (City of Bombay Municipality) 

— continued. 

road would constitute a “ street ” within the 
meaning of the Act. 8 Bom. L.R. 457 = 4 Cr. 
L.J. 23 = 30 B. 558. 

(2) — Ss. .3 {10), 61 (b)~Public street — 
Stopping of rat-holes and resetting of stones . — 
The stopping up of rat-holes and putting stones 
right by the Health Department of the 
Municipality is no proof of repair within the 
intent of the definition of “public street” ins. 3 
(10) of the City of Bombay Municipal Act, but 
comes more appropriately under s. G1 {d) of 
the Act, the Corporation having to make 
many sanitary provisions and generally the 
abatement of all nuisances. Rat- Un. Cr. C. 
802 = Cr. Rg. 58 of 1695. 

( 3 ) — S. at}/,” meaning of. — In this 

section, “ city is not equivalent to the City 
of Bombay or the whole area to which the 
IMunicipai Act applies. 7 Bom. L.R. 726 = 30 
B. 126 = 2 Cr. L.J. 604. [R., 9 Bom. L.R. 1321]. 

(4) — S. 61 (fi) — See No. 2, supra. 

(5) — Ss. 68, 231, 471, 517 — Municipal offence 
— Competency to complain. — The ^lunicipal 
Commissioner is the only person empowered 
under the City of Bombay Municipal Act, 1888, 
to take proceedings against any person who is 
charged with any offence against the Act. He 
has powers under s. G8 to delegate his functions 
under s. 517 (/i) to any Municipal Officer by 
writing in this behalf and then such person can 
take proceedings, but no one else can. Rat. 
Un. Cr. C. 987 = Cr. Rg. 45 of 1898. 

(6 and 7) — Ss. 231, 471 — Failure to comply 
with notice toconstrnetdrain — Limitation — Pro- 
test against notice and reply thereto — Scope of 
2 Si , — The accused was convicted of an offence 
punishable under s. 471 of Act III of 1888. i.e., 
of failing to comply with the requisition 
of the Municipal Commissioner under s. 231, 
asking the accused to construct an open 
drain from bis premises and connect it 
with the Municipal drain. The notice directed 
the accused to construct the drain in a particu- 
lar part of his house and close to a particular 
wall thereof. The accused protested against 
the notice and the Municipal Commissioner 
replied that he would make enquiries. Finally, 
the Commissioner, seeing no reason to cancel 
the notice issued another notice asking the 
accused to carry out the work mentioned in the 
first notice ; the accused’s failure to comply with 
this notice resulted in the conviction in 
question. Held (1) that the complaint was not 
barred, the combined effect of the protest on the 
part of the accused and the reply on the part of 
the Commissioner, stating that he would make 
further enquiries, being to keep the first notice 
in abeyance pending further enquiries, and it 
being competent to the Commissioner, when 
the result of the enquiries was adverse to the 
accused, to start proceedings against him and 
issue a fresh notice ; time, therefore, began to 
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Act III of 1888 (City of Bombay Municipality)' 

— continued. 

run only from the second notice ; (2) that itwas- 
not competent to the Commissioner, under 
s. 231 (a), to direct the accused to construct a 
drain so as to adjoin any particular part orwall 
of his premises. Cl. (o) of s. 231 of the Act 
merely gives the Commissioner power to require 
that a drain should bo made " of such material, 
size and description, and laid at such level and 
with such fall and outlet as may appear to the 
Commissioner necessary, emptying into such 
Municipal drain or place aforesaid.” There is 
nothing in the language of the section authoris- 
ing the Commissioner to direct that a drain 
should be made so as to adjoin .any particular 
part or wall of the premises. The requisition 
was so far ultra vires of the Commissioner, and 
the notice was illegal. 29 B. 35 = 6 Bom. L.R- 
667. 

(8) — S. 231 — See No. 5, supra. 

(9 and 10) — S. 243 — Liability of fazendar . — 
Per Jardine, J : — The word “ owner ” in s- 3 of 
Bombay Act, III of 1888, does not primarily 
include the owner in fee entitled to ground-rent 
orquit-rent, where there isa lessee or other person 
in beneficial occupation actually getting the rent 
or capable of getting it, if he chooses to let the 
premises. Therefore a fazendar, who owns the 
land on which a house is built, is not the 
person liable, as the owner of the premises, to 
provide the privy accommodation, the bene- 
ficial oNvner of the house built on the fazendar' s 
land being the owner within the meaning of 
the statutable provision. Per Ranade, J. — 
The decision of the question depends not so 
much upon the proper construction of the word 
“ owner ’’ by itself, but on the words “ owner 
of such premises ” used in s. 248 of the Muni- 
cipal Act. If the word ‘ ‘ owner ’ ’ stood by itself, 
it might, as defined in cl. (ni) of s. 3, apply 
equally to the fazendar who owns the land as 
to the owners of the huts built on it, for, he 
receives the rent of his land just as much as 
the owners of the huts might receive the rent 
of the huts, if they let them to others and did 
not occupy them. Ss. 247, 249, 250, 251. seem 
to confine and narrow the more general mean- 
ing of the word “premises ” used in s, 248 to 
buildings, i.e., the huts on the land in dispu^ 
The words “such premises” must, therefore, w 
construed to refer to the huts for whose resi- 
dents privy accommodation is necessary. A 
fazendar is not, therefore, liable under s. 248. 
20 B. 6i7 = CF. Rg. 32 of 1895. 

(11) — S. 249— CoJtstructio7i.— The words “aw 
employed ” in s. 249 of the Bombay Municipal 
Act refer to employment of any kind or for any 
length of time. 23 B. 528 = 1 Bom. L.R. 12* 

(12) — S. 249-~Theatre— Place of 
resort — Latrine accommodation. — A theatre la 
a place of public resort within the mwmng ® 
8. 249 of the Act. 8 Bom. L.R. 115*3 W- 

I L-J. 236 *30 B- 392. 
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3* — Bombay Ac/s— continued. 

Act III of 1683 (City of Bombay Munici- 
pality) — coniinxied. 

(13) — S. 549 — Notice to construct ayi urinal 
— Legality of notice. — Whore a notice issued 
under s. 249, Bombay Act 111 of 1888, required 
u person to construct urinals in a particular 
place in his market, held, that the notice was 
ultra vires of s. 249, inasmuch as it required 
the accused to construct the urinals in a parti- 
cular place in his premises, and that the 
accused could not be convicted for disobeying 
such notice. 24 B. 75 = 1 Bom. L.R. §431- 
[f?., 29 B. 35 = 6 Bom. L.R. C67J . 

(14) — Ss. SOS, S15 — Scope of sectictis. — 
Ss. 303, 315 of the Act apply to private and 
public streets, so that the use by the Corpora- 
tion of its powers to remove projections and 
obstructions is not evidenoe that the streac is a 
public stresu.- Rat. Un Cr. C 892 =Cc. Rg. 

58 of 1895 

il5)— Ss. SOS, 309, 34^—Cnin. Pro. Code ' 
(ISOS), ss. 236, 237, 403 {1}— Acquittal on j 
charge under s. 342- — The accused was prosecut- j 
ed by the Bombay ilunicipality under s. 342 of 
the Bombay City Municipal Act, for adding two 
balconies to his house without the permission , 
of the Municipality. He was acquitted. The 1 
Municipality then served a notice upon the 
accused under as. 308 and 309, asking him to 
remove the two balconies and also two others 
which were not new ; and on the accused’s 
failing to comply with the notice, the Munici- 
pality prosecuted him again. The Magistrate 
referred to the High Court the question 
whether the previous acquittal of the accused 
precluded the Municipality from bringing the 
second charge against him. Held, that there was 
no bar to the second prosecution, as ss. 403 (1), 
286, 237, Grim. Pro. Code, had no applica- 
tion. The second ofleuco could not have been 
committed until the notice to remove was j 
served on the accused, and this notice was not 
served on the accused till the year following 
that in which ho was acquitted under the 
former charge. 4 Bom. L.R. 575. 

(16) — Ss. 337 (5), 342, 349-C—To erect a 
building — “ To re-erect,” " To re-cwistruct ” — 
Frame buildings — Height of — Notice to Munici- 
pality. — The term “ re-erection ” applies to all 
buildings which arc not included in s. 337 (2) 
of the Bombay City Municipal Act, 1888. A 
building with a ground floor, to which, after 
it has been in existence for some years, the 
owner wants to add one or more storeys, would 
fall within “re-erection,” provided it is not of 
the description mentioned in the definition of 
erection, 9 Boro. L.R. 932 = 6 Cr. L.J. 236. 

(17) — S. 309 — See No. 15, supra. 

(18' — S. 315 — See No. 14, supra. 

(19) .— S. 342 — See Noa. 16, 16, supra. 

(20) — S. 349-B -Height of buildings with 
reference to loidth of streeU — Construction of 
statute — Casus omissus. — The accused erected a 
building, which touched, on either side of it, 
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3. — Bombay Acts — continued. 

Act III of 1888 (City of Bombay Munici- 
pality) — continued. 

public streets which ran parallel to each other. 
The height of the house having exceeded the 
permissible limits, the ^lunicipality required 
the accused to reduce the height, conformably 
to the provisions of s. 349-B of the City of 
Bombay Municijjal Act. The accused dis- 
obeyed the requisition ; and ho was convicted 
and' sentenced for the disobedience. Held, (1) 
that the building of the kind in question must, 
at all events, fulfil the conditions prescribed in 
els. 1, 2 and 3 of s. 349-B with rcLrence 
to both the streets on which it abuts, even if it 
did not fall within cl. 4 of the section, (2) 
that the provisions in question of the Act were 
intended in the interests of public health, and 
the Court ought to so construe them as to 
advance that object. It is not permissible to 
create a casus omissus by interpretation s.ave in 
some c;ise of strong necessity. 9 Bom. L.R. 
363 = 5 Cr. L.J. 338. 

{2l)-^S. 349-B — Limit of height of buildiy^s 
— Reconstrxicting a house burnt down — Abutting 
on street. — Where the owner of a house destroy- 
ed by fire pulls down its remaining walls to six 
feet above the plinth, and the house abuts on a 
street, the height, to which ho can raise his 
new building, is governed by the provisions of 
s. 349-B of the City of Bombay Municipal Act, 
1838. Where, in reconstructing a house, the 
owner set it back by five inches from the street 
on which it originally abutted ; held, that the 
house should bo taken as abutting on the street 
notwithstanding the set back. 9 Bom. L.R. 
737 = 6 Cr. L.J. 80. 

(22) — S. 349-C — See No. 16, supra. 

(23) — S. 5.55 — Scope. — The word “com- 
pletion ” in 8. 353, Bombay .\ct III of 1838, 
must be taken in its ordinary meaning, and 
the Court must not read into the section “ in 
accordance with sanitary regulations” or 
“ Sanitary Officers’ opinions.” 19 B. 372. 

(24) — S. 377 — Municipal Comynissioner — 
Neglected premises — Notice to remove nuisance 
— Magistrate's discretion. — The accused was 
served with a notice of requisition under s. 377 
of the City of Bombay iVIunicipal Act, 1888, 
requiring him to remove filth, rubbish, heaps 
of cutchera and stable refuse from a large 
piece of vacant land belonging to him. Ho 
failed to comply with the requisition, and a 
prosecution was instituted against him. The 
Magistrate viewed the premises ; and having so 
viewed them, but without he » ring any evidence, 
acquitted the accused, as the premises did not 
appear to him to bo in a filthy condition. Held, 
that the premises haying appeared to the Com- 
missioner to be in a Mthy condition, the notice 
was validly issued under s. 377 of the City of 
Bombay Municipal Act, 18SS ; and that, there 
having been a non-compliance of the notice, 
the oflcnce was complete. Held, further, that 
the Magistrate was wrong in acquitting the 
accused on the sole ground that the premises 
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3* — Bombay Acts — continued. 

Act III of 1888 (City of Bombay Munici- 
pality) — continued. 

did not appear to him to be in such a condition 
as to justify the issue of a notice under s. 877. 
S. 377 of the City of Bombay Municipal Act, 
1888. enacts, that the only condition precedent 
to the valid issue of a requisition is that it 
shall appear, not to the Magistrate, but to the 
Commissioner, that the premises are in the 
condition specified in the section. 12 Bom. L. 
R. 126. 

(25) — S. 3S1 — Connniasioner's power to re- 
quire the oivner to fill up low ground. — S. 381 
of Bombay .-^ct HI of 1338 empowers the 
Commissioner to require the owner of a low 
ground to cleanse and fill up the same ; but it 
does not permit him to issue an order that an 
indefinite quantity of low-lying ground shall be 
filled up, much less that it shall be filled to 
some particular level or filled up with sweet 
■earth, or that it shall be sloped in a particular 
direction. 24 B. 125 = 1 Bom. L.R. 518. 

(26) — S. 390 — Factory, establishinf) of — 
MwnictpnZ Commissioner, permission of. — The 
Accused obtained the Municipal Commissioners’ 
permission under s. 390 (1) of the City of 
Bombay Municipal Act. 1888, to establish a 
hand-loom factory worked by an oil-engine : 
but by means of this oil-engine*ho also establish- 
ed a flour mill without any permission. The 
accused was. therefore, charged with the offence 
under s. 390 (1) of the Act. Held, that the 
accused was guilty of a technical offence under 
s. 390 (iJ of the City of Bombay Municipal 
Act. 1888 ; for, although the accused had leave 
to establish the hand-loom factory, he had no 
leave to establish the flour mill factory, which 
was, not the less, another and a separate factory , 
because it happened to bo worked by the same 
power which it was proposed to employ in the 
permitted factory. 12 Bom. L.R. 122. 

(27) — S. 394 — Scope — Storing ” — Intention 
— Exemptions. — The wording of the section 
requires that the premises, in order to attract 
the operation of the section, should be used for 
the purpose of storing. The phrase "for the 
purpose ” indicates that it must be the intention 
■of those using the premises to store, that 
storing must be the object aimed at, the final 
cause for which the premises are used. The 
actual use is by itself insufficient, in the 
absence of proof as to the object aimed at. 
The purp >se to store must be the dominant 
motive. There is nothing in the exemption, 
which sub-s. 3 declares in favour of the specified 
mills, to imply that sub-s. 1 was intended 
to include any use to which they might be put, 
which was merely incidental or subsidiary to 
the paramount purposes to which the premises 
are devoted. Where articles are kept on the 
premises, not because of the purpose of storing 
them, but merely because they have not been 
consumed as rapidly as anticipated or for other 
similar reasons, it cannot be reasonably said 
that the premises are used on purpose for stor- 
ing. The purpose or intention is the test. Snb- 


3. — Bombay Acts — continued. 

Act III of 1888 (City of Bombay Munici- 
pality) — continved. 

s. 3 of s. 394 is clearly intended only to give an 
-exemption to mills for spinning or weaving 
cotton, wool, silk or jute, in respect of those 
particular articles with which those mills are 
concerned, and is not intended to touch or in 
any way affect their liability in re.apect of 
anA- other articles mentioned in Sch. M. 29 B. 
193 = 6 Bom. L.R. 735. (20 C. 626. iJ.) 

I (28) — .\n owner of premises, who. without a 

: license, allowed cartmen to stable their carts 
and bullocks thereon receiving a fee of one rupee 
for each cart and a pair of bullocks, should be 
considered to use his premise-s for that, purpose, 
and so to contravene the provisions of the 
section. 4 Bom. L.R, 945, Note. [D., 4 Bom. 
L.R. 943.] 

(29) — 8'. 394 (J) (c)— S. 394 (1) (c) of 
1 the City of Bombay Municipal Act is not 
I intended to reach the landlord, but it aims at 
I the actual occupier or a tenant of the premises 

, who converts them to the use mentioned in the 
section without a license. 4 Bom. L.R. 943. 

(30) — S. 394 — Term “ premises ” explained. — 
The meaning of the word ‘‘ premises” in s. 394 
is not restricted to buildings ; it must also 
include open ground. 3 Bora. L.R. 436. 

(31) — S. 394 — Storing uood for bak-eJunises , — 
In s. 394 of Bom. Act III of 1888, the word 
“domestic” means “household” and connotes 
” dwelling” as opposed to manufacture or bake- 
house. The section aims at punishing people 
who, without a license or contrary to its terms, 
use premises in a way likely to endanger life, 
health, or property, or to create what the Act 
defines as a nuisance. When a baker having a 
bake-house in bis dwelling stores so much fire- 
wood in excess of his domestic requirements as 
may lead to such danger or nuisance, he may 
be punished, as the intention of law about 
licenses is to bring trades-factories and bake- 
houses under the eyes of the Commissioner in 
order that he may protect the public. Rat. 
Un. Cr. G. 793 = Gr. Rg. 51 of 1895. 

(32) — Ss. 394 (7), 471 — Unlicensed tise of 
premises for purposes mentioned in sub-s. 1 of 
s. 394. — A Presidency Magistrate may, under 
s. 471, convict and punish any person contra- 
vening any provision of s. 394, sub-s. 1, as, for 
instance, using any premises for any of the 
purposes mentioned in that sub-section without 
a license from the Commissioner. The questions 
whether the Municipal Commissioner refused 
the accused a license and whether the refusal 
was legally justified are irrelevant to the 
determination of a ease under the section. 
Rat. Un. Cr. C. 729 =Cr. Rg. 57 of 1894. 

(33) — S. 394— See ACT IX OF 1890, s. 7, U 
Bom. L-B. 1181. 

(34) — Ss. 398, 410 — Selling or exposing fof 
sale fish intended for human food — Sale frotn a 
basket placed on the foreshore of Chowpattr^ 
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3. — Bombay Acts — continued. 

Act 111 of 188B (City of Bombay Munici- 
pality) — continued* 

Place between high and low water-mark — Pri- 
vate market — Burden of proof r~City of Bombay 
— Bombay General Clauses Act{lof 1904)., s. 3 
(iO). — The accused was charged with selling or 
rexposing forsale, without license from the IMuni- 
cipal Commissioner, fish intended for human 
food on the Chowpatti foreshore, contrary to 
the provisions of s. 410 (1) of the Bombay Muni- 
cipal Act, 1888. The sale was from a basket 
which the accused had placed on the sand at 
some distance from the water, the place between 
the high and the low water-mark. The fish sold 
was fresh fish and it had been recently brought 
from one of the boats then in the back bay. 
Hefd.that the accused was liable under s. 410(1), 
■since it was impossible to say that fresh fish 
was sold from a vessel, when, as a matter of 
fact, it had been sold from the basket on the 
•shore, it having been brought from the vessel 
which was in the water. Held, in answer to 
the contention that the place where the fish was 
sold was a private market, that it was difficult to 
see how a p^ce like the whole of the foreshore of 
Chowpatti could be held to be a private market; 
And, even if this were not so, since the ^funici- 
pality started their case by showing that the 
place in question was the foreshore ofChoivpatti, 
that was sufficient to throw the onus upon the 
■accused to show that the foreshore of Chowpatti 
wasa'private market within the meaning of 
■s. 398 of the Bombay Municipal Act, 1888. Held, 
also, that the Bombay Municipal Act, 1888i 
applied to the spot in question. 7 Bom. L.R. 
726^30 B. 126»2Cr. L.J. 604. [«., 9 Bom. 
L.R. 1321] . 

(85)— Ss. 402, sub-ss. 1 and 2, 471— Punish- 
xnent. — The words of s. 471 of Bombay Act III 
of 1888 provide a punishment for contravening 
any provision of s. 402, cl. 1. A person, who 
does what is so distinctly prohibited by cl. 2, 
does, by usurping the powers vested in the 
Corporation by cl. (1), contravene the last 
mentioned clause. The two clauses must be 
read and interpreted together in order to give 
effect to the policy and object of the Legis- 
lature. Rat. Un. Cr. C. 733 = Cr. Rg. 64 of 
1894. 

(86) — S. 410 — See No. 31, supra. 

(37) — Sa. 429, 430^Bombay Public Convey^ 
ance Act V of 1863 — Penal ^Code, s. 209 — 
Carrying person suffering from dangerous 
disease in a public conveyance. — The driver of 
a public conveyance in the City of Bombay 
who carries, in his conveyance, a person suffer- 
ing from small-pox, offends against the provi- 
sions of s. 430 (3) of Bom. Act HI of 1888. 
Semble : — There exists an apparent antimony 
between s. 22 of Bom. Act V of 1863 and 
ss. 429 and 430 of Bom. Act III of 1888. 7 
Bom. L.R* 460«2 Cf. L.J. 439. 

(38) — S. 480 — See No. 37, supra. 

(39) — 8. 461 {d)— Bye-law relating to height 
o) building on Mte previously buiU upon — Bye- 
law 30. — The Municipality of Bombay has the 


3. — Bombay Aefs— continued. 

Act III of 1888 (City of Bombay Munici- 
pality)— 

power, under bye-law 30, to restrict the height 
of a now building on a site which has been 
previously built upon. 22 B. 980. 

(40) — S. 471 — See Nos, 5, 6, 32, supra. 

I 

I 

(41) — Ss. 471, 472 — Prospective punishment 
for continuing offence — Legality. — S. 474 of the 
City of Bomba)’ Municipal Act requires a 
separate prosecution for a distinct offence, a 
prosecution in which a charge must be laid for 
a specific contravention for a specific number 
of days, and for which charge, if proved, the 
Magistrate is to impose a daily fine of an amount 

; which is left to him in his discretion to deter- 
mine. Where a Presidency Magistrate, leaving 
convicted certain accused persons and fined 
them under s. 471 of the City of Bombay 
Municipal Act, proceeded in the same order, 
purporting to act under the provisions of s. 472, 
to fine them so much a day iu case they conti- 
nued the offence, held, that the order was 
illegal. 22 B. 766. [F., 22 B. 841 ; D., 7 C. 

W.N. 853.] 

(42) — S. 472 — See No. 41, supra. 

(43) — S. 517 — See No. 5, supra. 

(44) — s. 521— 5ee PUBLIC SERVANT, 6 Bom. 
L.R. 54. 

Act I of 1890 (Gambling). 

(1) — S.3 — Instrionents of gaming — Common 
gaming house. — A thing may be an “ instrument 
or means” of gaming or wagering, although 
not “devLsed or intended for that purpose,” or 
“ primarily used for that purpose, ” or ‘ ‘ destined 
for that purpose.” Any article that is made 
use of as a subject or means cf wagering, no 
matter of what nature that article may be, 
comes within the definition of instruments of 
gaming or wagering. (/?., 26 B. 533, 28 B. 129.] 
To bring a place under a ‘‘common gaming 
house,” as defined in s. 3 of the Gambling Act, 
the instrument of wagering must be in the 
place itself, either kept there or brought there, 
and used there for profit or gain, and it is not 
sufficient that wagers arc made in the place 
upon or by means of some article or other which 
is outside the place. 17 B. 184. 

(2) — S. 12 — Coins, lohether instruments of 
gaming — Powers of police to arrest without 
warrant — Construction of Act. — The provisions 
of s. 12 of Bombay Act I of 1890 apply only to 
instruments of gaming ” used in playing any 
game not being a game of mere skill.” 
The interpretation of the expression “instru- 
ments of g.iming ” as qualified by the words 
which follow it in the section is imple- 
ments devised or intended for that^ purpose. 
A coin is not an instrument of gaming. tR*> 
17 B. 184, 26 B. 633.] It is not lawful for a 
police officer to arrest without warrant the per- 
sons he finds playing, unless they are playing 
for money or other valuable thing. The 
Gambling Act must be construed strictly, 
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3. — Bombay Acts — continued- 

Act I of 1890 (Gambling) — concluded- 

because it interferes with the liberty of the sub- 
ject. and because in some of its provisions, 
it shifts the burden of proof on the accused. 
Moreover, if the words are ambiguously and 
obscurely worded, the interpretation is ever in 
favour of the subject. 16 B. 283. P B. fB. 
28 B. 129.] 

See BOM. ACT IV OF 1887, 4 Bom. L.R. 297. 


Act II of 1890 (Salt). 

[REP. IN PART, ACT XVI OF 1895. AMEND- 
ED. BOM. ACT II OF 1892; BOM. ACT I OP 
1901.] 


(1) — Ss, 3, 47 — Liability of principal for acts 
0/ Where it is not established that a 
principal has knowledge of or connivance in the 
illegal act done by the agent, on the principal’s 
account, he cannot be held liable under s. 47 
of the Bombay Salt Act. Rat.Un.Cr.C. 576 = 
Cr. Rg. 40 of 1891. 

(1-rt) — S, 3 (m) — See No. 5, infra. 

(2) — S. 3 (g) — ^lanufactuTc — Evaporation for 
purification. — The accused bought some dirty 
salt in the bazaar, dissolved it in water, re- 
moved the dirt and obtained a pure dry salt by 
evaporating the brihe.* IJeld that this was 
manufacturing salt within the meaning of s. 3 (g) 
of the Bombay Salt Act of 1890, but that 
the offence was of a very light character. Rat. 
Un. Cr. C. 528 = Cr. Rg. 60 of 1890. 

(3) — S. 47 (a) — Possessioiiof salt water, — The 
mere possession of salt water with the intention 
of manufacturing salt therefrom is not made an 
offence under the Bombay Salt Act. 28 B. 788 

Bom. L. R. 345. 


(4) — S. 47 (a ) — Gist of offence . — The provi- 
sions of 8. 47 (n) of the Bombay Salt Act, 1890, 
do not, in express terms or by' necessary impli- 
cation, make intention or knowledge an essen- 
tial ingredient of the offence ; hence, to support 
a conviction under the section, it is not neces- 
sary to prove dishonest intention on the part of 
the accused. 28 B. 346 = 6 Bom. L.R. 93. 


(5) jSs. 47 (c), 3 (?«) — Possession of contra- 
band salt . — It is illegal to possess, as well as to 
transport contraband salt, however small in 
quantity. 4 Bom. L.R. 83. 

(6) — S. 47 — See No. 1, supra. 


(7) — S 52 — Order of confiscation — Power of 
District Magistrate to alter, in appeal. -li. is not 
competent to a District Magistrate to alter or 
vary’ an order of confiscation in confirming a 
conviction recorded by a Subordinate Magis- 
trate under the Bombay Salt Act 1890 4 

Bom. L.R. 459. 


Act IV of 1890 (District Police). 

CREP. in part, act XVI OF 1895. AMENI 

ED, Bom. Act ni OF 1898.} • 

(1)— 34, 36—Witlidrawalfromduty—Meai 

tnff.—A Police officer who, having been trans 

ferrM from one jIa<^ to anotl^r, remains at th 

^ • 


3. — Bombay Acts — continued. 

Act ly of 1890 (District Police) — contimied. 

former place doing duty expecting a reply to a 
petition sent by him to his superiors, does not 
commit a “withdrawal from duty ” within the 
meaning of s. 34 of the Bombay Police Act. 
Rat. Un. Cr. C. 555 = Cr. Rg. 31 of 1891. 

(2) — S. 36 — Absence without leave . — A Police 
officer, who absents himself from his duties 
for a day without leave, commits an offence 
under s. 36 of the Bombav’ District Police Act, 
Rat. Un. Cr. C. 585 = Cr. ’Rg. 45 of 1891. 

(3) — S. 36 — Police officer leaving the hospital 
without permission.— A. police officer leaving 
the hospit.al, where he was placed being sick, 
is not guilty of an offence under s. 36 (d) of 
Bombay Act IV of 1890, because he cannot be 
considered to be on duty while in a hospital. 1 
Bom. L.R. 685. 

(4) — S. 36 — See No. 1, supra. 

(5) — S.43-Crim. Pro. Code {1882), s. 435 
i — Jurisdiction of High Court —The High Court 

has no jurisdiction to interfere with an order 
duly made by a District Magistrate under s. 43 
of the Bombay District Police Act. Rat. Un. 
Cr. C. 540 = Cr. Rg. 13 of 1891. 

(6) —Ss. 44, 68 and 71 — Order under s. 44 — • 
Valid order, what amounts to — Abetment . — 
Where the order of a Magistrate under s. 44 of 
Act IV of 1890 (Bombay District Police) clearly 
indicates that it is dealing with an existing 
dispute, between Hindus and Muhammadans 
of a certain place, about music in religious 
processions, likely to cause a disturbance of cho 
public peace, the order is made within the 
ordinary lawful duty of the Magistrate to 
prevent a particular disturbance of the peace,, 
and there is no occasion to construe it as an 
edict usurping the functions of the Legislature. 
The order does not interfere with the general 
rights of the subject for an unlimited time. 
The accused cannot go behind the order or 
question its expediency. In order to punish a 
person for an offence under s. 63, Act IV of 
1890, it is only necessary to prove the disobedi- 
ence and not the existence of danger or other 
occasion for making the order. Although the 
complaint was only under s. 68 of the Bombay 
Police Act, held that it was not unlawful to- 
convict under s. 71 of the Act. The mere 
presence of a person at a procession in which 
music was played in contravention of an order 
of the District I^Iagistrate under s. 44, Bombay 
Police Act, does not by itself constitute the- 
abetment of an offence under the Act. Rat. 
Un. Cf. C. 708 = Cr. Rg. 41 of 1894. 

(7) — S. 44 — See PUBLIC NUISANCE, H 
Bom. L.R.,372 = 2 Ind. Gas. 494. 

( 8 ) — S. 46 — Order duly made under section 
— Power of Sessions Judge to call for proceed- 
ings under s. 435, Grim. Pro. Code {1882).^- 
Where an order has been duly made under the 
jurisdiction conferred by s. 46 of Bom. Act IV of 
,1890| the Court, of Session^ has . no po wer to call 
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3m — Bombay Acts — continued. 

Act lY of 1890 (District Police) — continued. 

for such proceedings under s. 435, Grim. Pro. 
Code. As the person aggrieved by the order can 
petition the Governor-in*Council under whose 
control the prerogative of keeping the peace is 
worked by the Magistracy, it is unnecessary to 
determine the powers of the High Court. Rat. 
Un. Cr. C. 692 = Gr. Rg. 18 of 1894. 

(9) — S. 4? — Authority of police officer to be 
present at a race ground — Besistance — Penal 
Code, s. 353. — At a race meeting held at Poona, 
under the auspices of the Western India Turf 
Club, on enclosed ground lout for the purpose 
by the Military authorities, the complainant, 
an Inspector of Police, who was present there 
on duty in that capacity, came iuto the hrst 
enclosure over the ropes which were used to fence 
the enclosure, passing through the pickets of 
soldiers who were stationed along the ropes to 
prevent people from entering and leaving the 
enclosure otherwise than by one of the regular 
entrances provided. This entrance being re- 
ported to the Honorary Secretary of the 
Club, he directed two soldiers to put the In- 
spector outside the enclosure. These meu took 
hold of the Inspector, then let him go at his 
request, and escorted him outside the enclosure. 
Held that the Secretary was liable to be con- 
victed under s. 353, LP.C., as s. 47 of the 
Police Act empowered the Police Inspector to 
be present at the race ground, a place of public 
amusement and resort, for the purpose of 
preserving peace and order. 22 B. 746. 

HO) — S. 4H [a) (7) — "Conduct ” — Order as 
to ccstunie. — The word “ conduct,” ins. 43 (a) 
means the act or method of leading, guiding 
or mana^ng, the guidance or management (of 
a procession or assemblage), and does not mean 
the mode of action or behaviour of an assembly. 
The clause, therefore, does not confer a power 
to direct what costume shall be \vorn or not 
worn by the members of a procession. An order 
was issued by the District Superintendent of 
Police to the following effect ‘“No member 
of any sect can be permitted to proceed naked 
to the tirth to bathe, nor while there to bathe 
naked, nor to pass the streets naked on any 
account ; if any one does this, he will be dealt 
with according to law.” Held, that this was 
not an order or command, but a piece of advice 
or warning to the people, telling them in what 
light the authorities would view certain acts. It 
did not prohibit the act, so as to make the 
■commission of it punishable as a breach of the 
order ; but it only declared that proceedings 
would be taken against the perpetrator, on the 
ground that he has committed an offence by 
reason of xhe-^ cbmmiBSion of the act itself. 22 
B. 718. 

(11) — S. 48 (6 ) — Power of Police to regulate 
the playing of music in private houses. — The 
words about mueic ' 'kr the streets'of 'towns on 
occasion of festivals and ceremonies” in s. 48, 
cl. (5). do not empower a District Superinten- 
dent or Assistant Superintendent of Police to 
regulate the playing music in private houses. 


3. ~ Bombay Acts — continued. 

Act lY of 1890 (District FoUce)— concluded. 

The words “neara street” should bo construed 
as meaning opeu spaces by the sides or at the 
ends of streets. 19 B. 737. 

(12) — S. 6)i — ” Respondeat superior'' — Duty 
of police officer to shelter prisoner in custody . — 
Nothing but fear of instant death is a defence 
for a policeman who tortures a man or woman 
by superior order. The maxim respondent 
saiperior has no application to such a case ; the 
law is the only superior. A person legally 
bound to act in a certain manner by illegally 
omitting so to act is liable to punishment. 
Under s. 52, Bombay Police Act of 1S90. 
every police officer is bound to shelter every 
person in custody and to arrest persons com- 
mitting assaults likely to cause grievous bodily 
injury and an omission to perform this duty 
will make him guilty ofabetraent. 20 B. 394. 

(13) — Ss. 52 (2) and 65 — Refusal to attend to 
make a panchnanta. — Refusal to attend to 
make a 7 >rt>jc/turtnm regarding the obstruction 
to a public road, caused by a person in keeping 
his grain bags on the road, is not an offence 
punishable under s. 53 (2) or s. 65 of the Police 
Act. 22 B. 970. 

(14) — S. 61 id) -r" Contrary to Regulation," 
meaning of . — The words, “ contrary to any 
Regulation,” ih cl. id) 6f s. 61 of the Bombay 
District Police Act, refer to the words “ or by 
driving.” e/c., and not to the words “causes 
obstruction or injury,” ete.. in the first part of 
the clause. Rat. Un. Cr. C. 634 = Cr. Rg. 7 
of 1893. 

(15) — 5. 61 (m ) — Fishing in tank — Offence. — 
The mere act of fishing in a public tank, 
without proof that the bait is of a defiling 
character, is not an offence under s. 61 of the 
Bombay District Police Act. Rat. Un. Cr. C. 
865 = Cp. Rg. 30 of 1896. 

(16) — S.62 — Conviction under section — Evi- 
dence reguired. — To support a conviction under 
s. 62 of the Bombay District Police Act. it 
should be found as a fact that paiu or suffer- 
ing has been inflicted. Rat. Un. Cr. C. 738 = 
Cr. Rg. 6 of 1895. 

(17) — S. 65 — See No. 13, supra. 

(18) — S. 68 — See No, 6, supra. 

(19) — S. 71 — See No. 6, supra. 

(20) — S. 90— See Grim. Pro. Code (1898), 
8. 250, 26 B. 150 = 3Rom. L.R. 586, P.B. 

Act I of 1901 (Salt, amending Bom. Act II of 

1890). 

See Bom. act II of 1890, s. 47 (c), 3 (jh), 4 
Bom. L.R. 83. 

Apt lU of 1901 (District Hunicipalities). 

(1) — S. 2 (1) (a) (6)— See BOM. Act VI OP 
,1873, s. 84, 3 Bom. L.R. 584. 

(2) — S. 48 (6) (iii) — See BOM. ACT II OP 
1884, s. 33 (6), 4 Bom. L.R. 685. 
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3* — Bombay continued. 

Act 111 of 1901 (District Municipalities) — ctd. 

(3) — Ss. 43 and 98 — See BOM. ACT VI OF 
1873. 3 Bom. L.R. 842* 

(4) — S. 86 — Recovery of Municipal claims — 
Notice of demand — A2)peal — Magistrate — High 
Court — Revision — Crim. Pro. Code {Act 1* of 
1898), s. 435. — Under s. S6 of the Bombay 
District Municipal Act, 1901, a Magistrate 
hearing an appeal of the kind mentioned in the 
section, is merely an appellate authority having 
jurisdiction given by the Act to deal with the 
question of a civil liability. He is, therefore, 
not an inferior Criminal Court, to which alone 
the revisional jurisdiction of the High Court 
applies under s. 435 of the Criminal Procedure 
Code. 9 Bom. L.R. 1347. 

(5) — S. 96 — Jurisdiction of Mu7iicipality to 
call for information as to ounership—Time 
for commeixeing coxistruction. — The question 
whether, under s. 90. the Municipality has juris- 
diction or right to call for information,regarding 
ownership must be decided on the circum- 
stances of each case. Where a person produces 
the title-deeds and furnishes the information 
asked for, he is bound to wait for one mouth 
from that date for the orders of that Munici- 
pality before he proceeds to begin the intended 
construction. 6 Bom. L.R. 581. 

(6) — S. 9G — See No. 3. supra., 

(7) — Ss. 107 (2), 155 — Cess-pool — Order to | 
remove — Disobedience of the order. — A District | 
ilunicipality issued a written notice under 
s. 107 (2) of the Bombay District Municipal ; 
Act, 1901, to the accused, stating that the i 
cesspool of his house was a nuisance, and that, 
therefore, within seven days from the receipt of ; 
the notice, the pipe and the drain of the | 
cesspool should be removed, and that, if no ' 
steps were taken as directed within the time | 
fixed, steps would be taken according to law. ! 
The accused disobeyed this notice, for which I 
he was prosecuted under s. 155 of the Act. } 
Held, that, as there was no power given under 
s- 107 (2) of the Act to the Municipality to 
lawfully direct an owner or occupier to demolish 
or close a cesspool himself, there was no 
disobedience of any lawful direction on the 
part of the accused under s. 155 of the District 
Municipal Act. 11 Bom. L.R. 1349. 

(8) — S. 122 — Projection into public street — 
Building divided into two portions — Distinct 
offences. — A shop-keeper affixed to his shop a 
board which projected into the public street. 
The shop was divided into two portions ; one 
of them was occupied by the shop-keeper him- 
self and the other was let by him to a tenant. 
The shop-keeper was tried separately regarding 
the two projections and convicted and sentenced 
separately. Held, that the Magistrate was 
wrong in trying the two cases as two distinct 
offences ; it was one offence, because it related 
to one board. 4 Bom. L.R. 942. 

(91 — Ss. 122 and 161 — General authority to 
institute. prosecution under Act given to Munici- 
pal Secretary — No ^cial direction given to 


3. — Bombay Acts — continued- 

Act III of 1901 (District Municipalities)— cfd. 

institute varticular prosecutioxi — Validity of 
\ prosecution— Offence falling undei’ two sub- 
1 divisions of same section — Construction, princi- 
\ pie of. — S. 161 of the Bombay District Munici- 
I palities Act is merely a section empowering 
I the Municipality to expend Municipal funds on 
i the prosecution of Municipal offences and 
' nuisances generally. The prosecution of such 
' offenders is one of the means by which the Muni- 
! cipality performs its duties in matters of conser- 
vancy and the protection of public health and 
convenience. There are no negative words 
i directing that a prosecution may not be insti- 
; tuted in any other way. The general rule is 
I that any person having knowledge of the com- 
' mission of an offence may set the law in motion 
I by complaint. In Bombay Act III of 1901 
I there are no words which either directly or by 
implication take away the right that any 
: membjer of the public has to set the law ip 
motion by a complaint. It may bo that it is 
more desirable that the genera) power to prose- 
cute should not be delegated by the Municipal- 
ity, -but that is merely a matter of Municipal 
administration- The accused could have ap- 
I pealed to the general Board against the Secre- 
tary's action and asked that he be ordered to 
withdraw thccomplaint. The Magistrate, there- 
fore, had jurisdiction as soon as the complaint 
was filed by the Secretary. Though the offence 
of building a landhi on a public road without 
permission is covered by the more general words 
of cl. 3 of s. 122, yet as the more specific and 
particular words of the first-clause do so also, 
the clause containing the more specific and 
particular words should, as a principle of con- 
struction. be held to govern the case, and the 
accused should be convicted under s. 122(1). 1 

S.L.R. Cr. 88 = 6 Cr. L J. 213. 

(10) — iS. 125 — Master's liability for acts of 
servaxxt. — Where a person had a permit for the 
deposit of building materials within a certain 
area, but the contractor employed by him stored 
Ihfffgs outside those limits, and he was convict- 
ed under s. 125, Bombay Municipal Act. Held, 
that he could not be held responsible for the 
crimin.al act of his contractor. 9 Cr. L-J. 287 
= 1 S.L.R. 15 Cr. 

(11) -Ss. 131,135, 155— Notice by Municipal- 
ity — Alloo plantation — Nuisance. — S. 131 of 
the Bombay District Municipal Act renders the 
owner liable for non-compliance with a notice 
issued under it, not when the Municipality 
considers vegetation to be rank or noisome, but 
only when the vegetation is actually so. To 
support a conviction under the section for non- 
compliance with a notice, the prosecution must 
establish affirmatively the objectionable olwrac- 
ter of the vegetation. To support a conviction 
for non-compliance with a notice issued under 
8. 135 of the Act, it must be shown that tbew 

is some pool, ditch, tank, hole, water-channel, 
receptacle of foul water, etc., of the kind men- 
tioned in the section, the filling, clecmsing. 
drawing or removal of which the Municipality 
has directed by notice, or with regard to which. 
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3 . — Bombay Acts — continued. 

Act 111 of 1901 (District Municipalities)— 

the Municipality has directed such measures to 
be taken, as ic considers necessary to abate 
or remove the nuisance. 9 Bom. L.R. 247 = 5 
Cr. L.J. 252. 

(12) — S. 135 — See No. 11, siqjra, 

(13) — 5. 14^ — Prosecution by the Secretary 
having no authority under s. 14:i — Cnm. Pro. 
Code {1(>98), s. 537, Explanation— Whether 
merely irregular or affects jurisdictioii — Valtd- 
ity, — Where the Secretary of a Municipality, 
who was not authorised for that purpose under 
s. 142 (2j of the Bombay District Municipal 
Act (III of 1901), prosecuted certain persons for 
selling as ghi an article which was not ghi, and 
it was objected that the prosecution was illegal, 
on the ground that the Secretary had no 
authority to institute the prosecution, held, 
that the objection raised is not an averment of 
an irregularity to w’hich the Explanation to 
s. 537, Crim. Pro. Code, applies, but one of 
jurisdiction, and that, as the Municipal Secre- 
tary was acting uuauthorisedly, the Magistrate 
had no jurisdiction to convict the applicants. 

3 S.L.R. 13. 

(14) — S. 165 — Nos. 7, 11, sHjjrti. 

(15) — S. 159 — Notice under the section con- 

certain directions — Validity. — There is 
nothing in s. 159 of Bombay Act HI of 1901 
authorising a Municipality issuing a notice 
under that section to give any direction to the 
person to whom the notice is given to do any- 
thing that they may require. The notice has 
to be simply an intimation to the occupier of 
land that the Municipality will enter for the 
purposes mentioned in the section at a specified 
hour on a specified day. The power of the 
Municipality to enter no doubt carries with it, 
by necessary implication, an obligation on the 
part of the occupant of the land to whom the 
notice is given to give every reasonable facility 
to the Municipality to enter and not to 
obstruct. But, if the occupant docs anything 
to prevent the entrance, it cannot be said that 
he disobeys the notice, for, the notice is a mere 
condition precedent to the right of the Munici- 
pality to enter. Once the notice is given, the 
right arises, and if the occupant does any act 
to prevent its exercise, his act may amount to 
wrongful restraint or wilful obstruction, but it 
has nothing to do with the question of obeying 
or disobeying the notice. 6 Bom. L.R. 538. 

(16) — S. 161 — See No. 9, supra. 

See PENAIiCODE, ss. 21, 186, 10 Bom. L- 
R. 761 = 88 B. 218 = 8 Cr. L.J. 269 = 1 Ind. Cas. 
869. 

Act IV of 1902 (City Police). 

(1) — Ss. 12, 16 — Commissioner of Police — 
Orders issued by Police Commissioner in relation 
to discipline and general government of the 
police force — Construction of statute. — The 
order, which the Commissioner of Police is 
competent to issue under the head of discipline 
and general government, under s. 12 of the 


3. — Bombay /ic/s— continued. 

Act lY of 1902 (City Police) — continued. 

Bombay City Police Act, 1902, must lie one 
having reference to the conduct of the Police 
Officers in their capacity as such officers. Over 
their conduct in other relations of life, his 
disciplinary power docs not extend, so long as 
no element or question of their police duty 
outers into those relations. If it does enter, 
the controlling authority of the Commissioner 
comes into play and it becomes a matter of 
police discipline The meaninv of s. IG of the 
Act IS that, even when a Police officer is not 
actually at his pest discharging the duty 
assigned to him. he is. for the purposes of the 
Act, to be regarded as being at that post, with 
all the rights and obligations of his office attach- 
ing to him. In construing an expression of 
doubtful import occurring in a statute, the 
Court may well have regard to considerations 
outside the language of the Act. 9 Bom. L.R. 
681 = 6 Cr. L.J.47 = 31B. 480. 

(2) — S. 16 — See No. 1, supra. 

(3) — Ss. 28, 129 — Conditions for issuing 

notice to prostitutes — Act 1 of 1877 (Specific 
Relief), $. 45.- The Commissioner of Police 
at Bombay issued, under s. 28, Bombay City 
Municipal Act, 1902, a notice upon the appli- 
cants calling upon them to vacate the premises 
occupied by them, and notifying that “ failure 
to comply with this notice will render you 
liable to punishment under s. 129,” of the Act. 
The applicants moved the High Court, under 
s. 45, Specific Relief Act, 1877, for a rule 
against the Commissioner of Police to show 
cause wb}* the notice should not be cancelled 
and why he should not be restrained from 
carrying the same into effect. Held that the 
cancellation of the notice or the non-enforcing 
of it was an act clearly incumbent by law upon 
the Commissioner of Police, so as to bring it 
within s. 45 (6), Specific Relief Act. 1877. 
Under s. 28, the Commissioner of Police can 
only serve the notice upon the person who 
comes within the scepe of s. 28. He is not 
entitled to serve it upon any person whom he 
merely suspects to be guilty of the conduct 
therein referred to. The misconduct, or im- 
moral conduct, must be matter of fact and 
not a mere matter of suspicion. A Magistrate 
would not be justified in convicting any person 
und^r s. 129, unless and until he is satisfied 
that the notices were not only served and that 
they vvere properly and validly served, that is 
to say, until be is really satisfied that the 
women had really conducted themselves in the 
manner imputed to them under s. 28. 7 Bom. 

L.R. 161. 

(4)— S. 63- Crim. Pro. Code (1898), s. 162 
— Evidence Act, ss. 24 and 167 — Admissibility 
in evidence of a statement made by witness to, 
and taken down in writing by, a Police officer 
— Confession, admissibility of. — Held, that, 
having regard to s. 162 of the Code of Criminal 
Procedure (corresponding to s. 63 of the Bom- 
bay City Police Act, IV of 1902), a statement, 
taken down in writing, of a witness for the 
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Bombay >4c^s— -continued. 

Act IV of 1902 (City Police) — continued. 

prosecution and recorded by a Police officer 
cannot be admitted or used in evidence against 
the accused. Per Russel, Ag. C. J.—Such a 
document might be used to contradict the 
witness, not by putting the statement in as 
evidence, but by putting in the hands of the 
Police officer who has taken down the state- 
ment. to refresh bis meniorv therefrom and 
thereby to enable him to contradict the state- 
ment of the witness. Per Chnndnvarhar, J.— 
The use of the n riting as evidence against the 
accu^^cd IS opposed to the express terms of the 
section, but the statement contained in the 
writing could be used to impeach the credit of 
such witness in the manner provided by the 
Indian Evidence Act. Per Batty, J.— The writ- 
ing may be used for the purpose of refreshing 
the memory of the witne.ss cross-examined, as 
to the fact of the statement either on behalf of 
the prosecution or on behalf of the defence 
provided that it was treated by the prosecution 
only for the purpose of impeaching the credit 
or mcorroboration. of the witness who made 

«/•— The statement ought 
not to have been admitted at all. or its con- 
tents to have been allowed to be used by 
the prosecution, even for the nominal pur- 
pose of contradicting the witness. The distinc- 
tion between the "writing” and the “statement” 

which is embodied in the writing is a distinc- 
tion of form rather than of substance. If the 
statement” might proporlv be admitted and 
used to contradict the prosecution witness who 

‘^”0 reason in principle 
why that statement .should not bo provable in 
the usual way and by the best evidence of it 
namely, the written record of it. S. 162 
plainly constitutes .an exception to the ordinarv 
rule of evidence. The proviso engrafts an 
exception upon the exception. Before the 
present section was amended, statements made 
by witness(» to the police and recorded by the 
Police might not be used as evidence against 
the accused, but there was nothing to prevent 
^em from being used in favour of the accused. 
He can only obtain access to written statements 
made by the prosecution witnesses to the Police, 
at the discretion of the Court. It is no longer 

proviso is clearly 

limited to the purpose of this single conces.sion, i 
in derogation of the universal prohibition 
contained m the body of the section, to the 
accused. He can get a copy of the recorded 
statements of witnesses for the prosecution, for 
the only purpose of breaking down the evidence 
of the prosecution witnesses. The proviso does 
not cover the case of a witness for the defence 
whose statement may have been recorded by a 
policeman, nor allows the prosecution to 
impeach the credit of such a witness by examin- 
him upon any written statements he may 
W made to the police. A fortiori, the proviso 
could never have been intended to allow the 
prosecutipn to impeach the credit oHts own 

S purposes, and against the 

wsh of the loused, by reference to the police 
testimony, g Bom. t.R. ygg, p.B. = 6 Cp. 


3, Bombay idc/s—concluded. 

Act lY of 1902 (City Police) — concluded. 

‘ L.J. 164 = 2 M.L.T. 414 = 32 B. 111. fi?., 36 
I (I 281 = 9 C.L.J. 198 = 13 C.W.N. 197 = 5 
i M.L.T. 97J. 

i ” — Interpi-etation 

— Soliciting for the purpose of presiitution.— 

, The words " or otherwise ” in s. 120, cl. (a) of 
; the Bombay City Police Act, 1002, must be 
construed as having a limited signification, 
following as they do words of a limit^^d descrip- 
tion. They mean “ in a manner similar tothat 
j of words or gestures.” Therefore, merely 
I sitting at the window without auy act done of 
the nature indicated in the section, is not an 

offence. 10 Bom. L.R. 92 = 7 Cr. L.J. 118. 

I (6) S. 129 — See No. 3, supra. 

Act I of 1904 (General Clauses). 

S. 3 (10)— Bom. act HI OP 1888, ss. 398, 
410. 7 Bom. L.R. 726 = 2 Or. L.J. 604 = 30 B. 
126. 

Act II of 1904 (Motor Vehicles). 

(D— Ss. 9 and VA—Sce AltETMEXT, 9 Bom. 
L.R. 161=5 Cr. L.J. 176. 

(2) — S. Vi’-See Abetment, ^9 Bom. L.R. 
159 = 5 Cr. L.J. 173. 

(3) — S. 13 — See No. 1, supra. 

See Penal Code, ss. 81 aud 279. 8 Bom* 
L.R. 414=3 Cr.L.J. 494. 

Act II of 1906 (Mamlatdars' Courts). 

— S. 23—Crim. Pro. Code (1898), s. 295, cl. 7 
(3) — Perjury in a possessory suit — Sanction 
to 2>ros€CHte not given by Manilatdar — Appeal to 
District Judge — Collector has no jurisdiction to 
hear the appeal. — An appeal, from an order 
passed by a i^Iamlatdar refusing sanction to 
prosecute for perjury in a possessory suit under 
the above Act, lies to the District Court. The 
Collector has only the revisional power granted 
to him by s. 23 of the Act, for the limited pur- 
pose specified in the clause. Ho docs not on 
that account become the principal Court of juris- 
diction within the meaning of the expression as 
used ill sub.-cl. (3) of cl. (7) of s. 195 of the Crim. 
Pro. Code. 9 Bom. L.R. 896 = 6Cr. L.J. 225. 

4 , — Burma Acts. 

• Act II of 1873 (Ferries). 

[Rep., Bur. act ii of i89Sj. 

(1) — S. 14 — Crossing a ferry in a private 
boat not an offence. — It is not an offence under 
the Ferries Act fora man to cross the river at 
the ferry, or take bis cattle across, in his own 
boat or in that of a relative not plving for hire. 

L.B.R. (1872 -1892), 600. 

*Act YII of 1875 (Burma Fisheries). 

[Rep. in part. Act XII of 1876 ; act 

XIII OF 1898, S. 18. AMENDED, ACT XIIl OF 

1898. s. I6. Declared in forge in the 
Arakak Hill District, Reg tx of 1874, 

S. 3. AS AMENDED BY ACT VTTT OF 1898, 

S. 16.] - 


* These local Acts were passed by the Imperial 
X^egislaturg. 
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-rf . — Burma Agts — continued. | 

Act YII of 1875 (Burma Fisheries) — concluded, 

— S. 2 — "Fishery''’ — Burvia Fisheries Act, 
ss, 2 and 7 (a) and l6). — A temporary collection 
of water on one’s own land, the result of rainfall 
and overflow’, and not shown to be connected 
by any regular channel with waters of a per- 
manent nature, cannot be said to be a fishery 
within the meaning of s. 2 of the Fisheries Act. 
L.B.R. (1893—1900), 202. 

^ Act XYII of 1875 (Burma Courts!. ; 

fREP., ACT XI OF 1889.] ! 

(1) — Ti'ansfer of cose — Local Governvient, 
powers of — Crini. Pro. Code {lSH2)yS. ITS , — The 
local Government has no power under s. 178 of 
the Grim. Pro. Code to transfer for trial to the 
■Court of the Commissioner a criminal case ■ 
•duly committed for trial by the Court of the I 
Recorder of Rangoon, but the local Govern- j 
ment has the power to transfer a case from the 
District of Rangoon to the Sessions division of 
Pegu. IOC. 643. [i?., 10 B. 263) . 

(2) — S. 8 (1) (n) and (6)— See EUROPEAN 
British subject, i L.B.R. 158. 

I 

(3) — S. 35 —Special Court of British Burma, 

appeal to — Crim. Pro. Code {1S72), s. 6'4.---An ' 
appeal lies to the Special Court of British 
Burma from a conviction and sentence by the 
Judicial Commissioner, in a case transferred 
by him to his own Court from that of the 
Sessions Judge, under s. 64 of the (’rim. Pro. i 
•Code and s. 35 of the Burma Courts Act. 4 C. 1 
667. [R., 10 B. 274.] 

. . (4)— S. 80— Sec Charge to Jury, ll C- lO. 

^ Act n of 1876 (Land and Revenue Act). 

[REP. IN PART, ACT II OF 1880 ; ACT XTI 
OF 1882 ; ACT XIII OF 1898, S. 18. AMEND- 
ED, ACT XIII OF 1893, S. 16; BUR. ACT I 
OF 1901.] 

(D— S. 39. cl. (c) See ACT XII OF 1882, 

■8. 9, L.B.R. (1893—1900), 252. 

(2)— S. 67, cl. (c)— See False Evidence, 

2 L.B.R. 272. 

Sec Burma Act III of 1889. s. 9 (2). 4 
L.B.R. 150 = 7 Or. L.J. 450. 

* Act XIII of 1877 (Embankment). 

[Rep. in part, act XI of isso. amend- 
T:D, act XIII op 1898, s. 16.1 

— S. 3 — penal Code, s 138, — The accused were 
convicted under 8. 188, I.P.O., of disobeying 
the order of a public servant and were sentenced 
to pay a fine of two rupees each. The order 
disobeyed was an order, requiring them to 
•execute a work in connection with an embank- 
ment, purporting to have been issued under 
3 of Act Xin of 1877. HeWtbat s. 188, 
I.P.O., did not embrace cases of disobedience of 
orders issued under the above Act, and that 
the Embankment Act provided no penalty, for 
refusal of labour. L.B.R. (1872 — 18^2), 92. 

- * » II. ■ ■■ '■ “ 

* These local Acts wore passed by the Imperial 
Legislature. 


4, — Burma Acts — continued. 

* Act II of 1880 (District Cesses and Rural 
Police). 

[Rep. in part and ameneed (locally), 
Act III OP 1689, ss. 1 (c) and 4 ] 

— Confession to a police officer — Evidence Act, 
s. 25 — Act II of ISSO (Burma Bural Police ). — 
A confession to a village headman or gannq 
appointed under the Burma Rural Police Act 
is inadmissible under s. 25 of the Evidence Act. 
L.B.R, (1872—1892), 479. 

* Act Y of 1880 (Boundaries). 

[Rep. in part and ameneed, Act II of 
1895. amended, act VI OF 1900, S. 47. 
Declared in force in upper Burma 
(except the Shan States), act Xlll of 
1898. S. 4.] 

( 1 ) — 5s. 2, 17 and IS — Burma Municipal 
Act, 1S98, s. 94 (2) — Boundary OQicer’s deci- 
sion — Adverse possession, plea of, to be taken 
in appeal against Boundary Officer' siuctiion — 
Legality of leant of notice under s. 11 of the 
Act . — A Boundary Officer confirmed the Demar- 
cation Officer’s marks, which showed the 
proper limit of the petitioner’s land, and 
declared the extension of the bouse beyond that 
limit to be an encroachment. The petitioner’s 
house was in a Municipality. The petitioner 
did not appeal against the Boundary Officer’s 
order. The petitioner, haviug encroached be- 
yond the limit fixed by the Boundary Officer, 
was prosecuted by the Municipality. His 
answer was that the decision of the Boundary 
Officer was not binding on him, because the 
special notice, under s. 11 of the Boundaries 
Act, was not served on him and because he had 
obtained a title to the property encroached 
upon, by adverse possession before the Boun- 
dary Officer’s decision. Held, the Boundaries 
Act makes the decision of a Boundary Officer 
conclusive, subject to the appeals provided for 
under the Act ; that no appeal having been 
preferred against the Boundary Officer’s deci- 
sion, it was conclusive and the petitioner lost 
his right by adverse possession, even if he had 
any. by reason of the Boundary Officer’s 
decision. Held, further, the objection as to 
want of special notice under s. 11 was one which 
ought to have been taken against the decision 
of the Boundary Officer and could not be taken 
now. 4L.B R. 153=7 Cr. L.J. 462. 

(2) — S. 17 — Sec No. 1, supra. 

(3) — S. 18 — See No. 1, supra. 

* Act XIX of 1881 (Forest). 

[Rep. in part, act V of 1890, S. 21 ; ACT 
XII OF 1891. amended, act V OF 1890, 
SS. 15 TO 20, 22 ; ACT XIII OF 1893, S. I6.J 

( 1 ) — Chapter VI — Buie under the Act — Drift 
timber and timber in transit . — Chapter VI of 
the Act applies to breaches of duties in respect 
of timber floated down the Salween River, 

• These local Acts were passed by the Imperial 
Legislature. 
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^•~^Burnts Acts — continued. 

Act XIX of 1881 (Forest) — concluded. 

which, although treated departmontally as drift 
timber, is not drift timber within the meaning 
of Chapter ^ II of the Act, but actually timber 
m transit. Whoever makes the report, under 
Rule No. 17 of the Forest departmental rules, 
IS personally responsible for its correctness! 
L.B.R. (1893—1900), 57. 

(2) - S. dG—T'enal Code, ss. 40 and 67— 

— Imprisonment mnv be awarded in 
default of payment of a fine imposed under 
s. 36, but the imprisonment must be simple 
and must bo governed by the scale laid down in 

s. 67. I.P.C. L.B.R. (1872— 1892), 410. 

(3) — s. 64 -See APPELL.\TE COURT LB 
R. (1893-1900). 423. 

(4) — S- 66~See RESTOR.VTION OF PRO- 
PERTY. L.B.R. (1893—1900), 20. 

•Act XYI of 1884 (Gambling). 

[Rep., Bur. Act I of 1899.] 

(D— S. 6 — See ACT III OF 1867 ss 3 4 
14, L.B.R. (1872-1692), 486. ’ ’ ®' 

(2) — S. Q-See ACT III OF 1867 s 13 T 
B-R. (1872-1892). 317. ’ ’ 

•ActXYII of 1884 (Municipality). 

[Rep., act xiiiof ib98, s. is.] 

Prosecutions uiider the 
24 of the Rangoon Municipal Rules. 
Having mgard to the fact that the Rangoon 

by rules duly issued 
under the Act and sanctioned bv the Chief 

to the President of 
thoir Committee their executive authority in 

reject of s. 145 of the Burma Muaicipal Act, 

their previous sanction at a meeting is not 

offences under that 

1892^468.^ 

of h President 

\Vhf5 tu n ~ Axecuriw authority."-^ 
Wh^ the President of h Municipality delegates 
ins powers to the vice-president, the' delegation 

anTvicP 'nr prefident 
“ Avpnw continue in office. The words 

reference to s. 75 

^ municipal 

committee may do under that section. The 
determmatioii of the matters referred to in 
sub-sMtion (1) including the question of com- 

E sub-section (2), 

is not a demolished! 

R. (ISM-IMO), 37r"‘‘™ I-B- 

• 

of animals not in- 
^;^^ M a^;—SlaughteHng at other places.^ 

slaughter-house rules ought not 

P“°ishmLt for 
a^ghteringan animal outside the slaughter 




I 4, Burtno. ^Acfs— continued. 

Act XYII of 1884 (Municipality)— conc/i«fe<2. 

house premises. Slaughter-houses are establish- 
^ j'^^^iicipality under the provisions of 

slaughter of animals /o* 
sate. There is no penalty for slaughtering an 
animal not intended for sale at a place other 
than the slaughter-house, and the slaughter of 
an ammal intended for sale at another place 

(&-190S.l83""“" 

(4)— S. 84 — Interpretation of, “ or ’’.—For the 
^ke of brevity, “or” has been used in s, 84 
m the sense of “ or ’’and also in the sense of 
and. L.B.R. (1893—1900), 348. 

104— Sentence-Imposition of daily 
nnc. A Magistrate has no power to impose a 
daily fine by anticipation for an offence which 
not been committed when the order is- 
made. The proper cour?e would be to fix a near 
day for report, and, if it be found that the 
order has not been carried out, it is open to- 
prosecute the accused, and, on conviction, the 
daily fine up to the date of the report may be 
imposed, and so on until the order is complied 
with. L B.R. (1872—1892), 421. 


(6) S. 145 — See No. 1, supra. 

Act XX of 1886 (Upper Burma Laws). 
[Rep., ACT XIII OF 1898, S. 18.] 

U.B.R. (1897—1901). 

Vol. I. 368. 

7^ ®* 2. U.B.R. (1892— 

1896). Vol. I, 332. 

• Act III of 1889 (Lower Burma Yillage). 

(Amended, ACT XI OF 1894 : act xvm 

OF 1895 ; ACT XIII OF 1898, S. 16.] 

U)— Opener 7iot cognizable by Ywathugyi— 

Order direclingattendan€e—Ultt&vire?..—Iji8uli 

not being an offence cognizable by a Ywathugyi- 
or headman under the Lower Surma Village 
Act, the order issued by him compelling the 
attendance of the accused before him is ultra 
vires, and is, therefore, not legally binding on 

theaccused. L.B.R,.(1872— 1892), 938. 

(2)— Accused prev^isly convicted of theft— 
Subsequent commission of an offence punishable 
unth 3 years imprisonmnent— Liability to en- 
hanced sentence under s. 75, Penal Co(U.—1l 
^rsou duly convicted of theft under s. 7 of the 
I^wer BurmaVillage Act in case of a subsequent 
offence punishable with imprisonment for a 
of three years or upwards under Chapter 
XII or XVII of the Indian Penal Code isliaWa* 
to be dealt with under s. 76, Penal Code. LrB. 

R. (1872— 1892), 849. COvcrrwZed.L.B.B. (1893 
—1900), 378.J 

(8)— *S. 7 — See Sentence — Enhancement 
OF SENTENCE, L.B.R. (18 93—1900), 378. 

• These local Acts were passed by the 
Legislature, 
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4. — Burma Acts — continued, j 

Act HI of 1889 (Lower Buima Village)— cM, i 

(4) — S. 6' — Powers cf Deputy Commissu/uer, ! 
— Under s. 8 of tbe Lower Burma Village Act, 
a Deputy Commissioner can fine, suspend or 
dismiss a village headman for neglect of duty. 
\^ere. therefore, a Magistrate, citing s. 8 of ‘ 
the above Act as his authority, tried, convicted ] 
and passed a sentence of fine on a village head- ^ 
man for neglect of duty, though not authorized 
by any provisions of this Act. held that tbe 
Magistrate had no jurisdiction to do so. L.B.R. 

(1893-1900). 186. 

(5) — S. 9— Order of the village headman to 
"keep pigs i» enclosure — Disobedience to such 
order. — The issue of an order by a village head- 
man that the villagers should keep their pigs 
in enclosures to prevent their trespassing on 
the fieldsand destroyingthe paddy cropdoes not 
appear to be one of tbe public duties of a village 
headman whieb every resident of a village 
must, under s. 9. assist him in executing. L. 
B.R. (1893-1900), 4S0. 

g [2) ~Bur7na Land and Revenue .4c/, 
— Failure to pay ca2yitation tax at a certain 
place cn the demand of o tillage headman--- 
The accused ^\ere ordered by a Village head- 
man by repeated notices to come and pay their i 
capitation tax at a certain place. They failed 
to do so. Thev were thereupon prosecuted by 
the circle thug\ii- The accused wore convicted 
under s. 9 (2) of the Lower Burma Village Act. 
Held, the conviction was bad. The non-pay- 
ment of a revenue is a matter that can be dealt 
with under the Land and Revenue Act. The 
provisions of s. 9 (2j of the Lower Burm.^ Village 
Act are inapplicable. 4L B.R. 150 = 7 Cr. L.J. 
450. 

(7) — S. 9 (2)— Application of section- — The 
mere breach of one of the rules, issued under 
a. 6 (1» of the Act, cannot amount to an offence 
and docs not justify a conviction under s. 9 (2) 
of the Act. The essence of an offence, under 
that section, is refusal or neglect to comply 
with the i^equisition of a headman. To support 
a conviction under that section, it must, there- 
fore, be proved that the headman made a 
certain requisition to- the accused aud that the 
accused^ refused or neglected to comply with it. 
3 L.B.R. 66=3 Cr. L.J. 22. 


4.— Burma continued. 

Act III of 1889 (Lower Burma Village)— cM. 

imposed under s, 13, Lower Burma Village Act, 
is illegal. S. 5, General Clauses Act {18G8). 
makes ss. 63 to 70 of the Penal Code appli- 
cable. where impri?onment isawardable as well 
as fine. L.B.B. (1893-1900). 141. 

(11) — S. 13’A—P'ive, n-hat ccmstitules. — .\n 
assembly of villagers, at which there is music, 
and two'of the village girls dance, is not a pire 
under the Act as amended by Act II of 1904, 
unless the Local Government declare, by a. 
specific notificaiion under the Act, such an 
assembly to be a pice- 4 L.B.R. 43 = 6 Cr. L.J . 
280. 

(12) — S. 13-A — Foot races not pwes. — The 
accused, who were concerned in a foot-race, 
were prosecuted for holding an unlicensed pwe, 
under s. 13-A of the Act, as amended by Burma 
Act II of 1904, and convicted and sentenced to 
fine; held, on a reference to the Chief Court, 
that the general expression “ other like race,” 
in cl. 3 of s. 13-A, cannot cover foot-races, and, 
though it might be open to the executive, 
under the last portion of that clause, to declare 
them by notification to be pices in certain local 
areas, in the absence of such a declaration, it 
cannot be held that foot-races are pwes as 
defined in the V’illagc Act. 3 L B.R. 93 = 3 Cr. 
L.J. 18. 

(13) — 5. 13-A — “ Pwe,” yneaning of^Loicer 
Burma Totens Act, s. 7-A.— The term “pire” 
used in s. 1.3-A of the Lower Burma Village 
Act. 1889, and s. 7-A of tbe Lower Burma 
Town« Act, 1892, does not include such euter- 
tainments or gatherings as cart-races or 
pony-races. It merely refers to entertainments 

! of a theatrical nature, namely, zat-pwes aud 
yok-the-pives. 1 L.B.R. 110, F.B. 

! (14) — S. 19 — Scope of section- — S. 19 of the 

Lewer Burma Village Act refers to a complaint 
i of an act which constitutes an offence under 
tbe Penal Code or any other law, if such act 
is also punishable departmentally under s. 8 of 
i the Lower Burma Village Act. 1 L.B.R. 336. 
j (L.B.R., 1893— 19(X). 397, if’.). 

' See Evidence act, s. 25, i L B.R. 65, 3 
L.B R. 233=5 Cr. L.J. 421. 

*Act XI of 1869 (Lower Burma Courts). 


(8) — S. 9 (2)~See CONTEMPT OF LAWFUL 
AUTHORITY, L.B.R. (1693 — 1900), 218. 

(9) — S^. 9 [2). 20 (2)— Power of Deputy 
Commissioner to revise ywathugyi’s order .- — 
S. 20, cl. 2, empowers the Deputy Coinmis- 
sioner to revise the order given by the Village 
headman. The High Court will be in a posi- 
tion to deal with the conviction or sentence, 
under s. 9. cl. (2), only after the order of the 
Village Headman baa been cancelled. L.B.R. 
(1898—1900). 147. 

(10) — S. 13 — Imprisonment in defaultof pay- 
ment of fine illegal — General Clauses Act (J of 
1368). 8. 5 — Penal Code- ««. 63 to .70. — A 
sentence of more than one-fourth of 15 days’ 
imprisonment in default of payment of a fine 


[Rep., act VI OF 1900, s. 48.] 

(1) — Ss. 50 and 69 — Criminal case . — A 
petition presented to the Special Court under 
s. 50, cl, (5), Lower Burma Courts Act, by a 
person considering himself aggrieved by an 
order of tbe Reorder, sitting as Insolvency 
Commissioner, made under s. 60 of the 
Insolvent Act. comes before the Special Court 
as a criminal case, and is, therefore, to be 
dealt with, in case of difference of opinion 
between the members of the Special Court, 
under s. 69, cl. (c), of the Lower Burma Courts 
Act. The punishment, which can be awarded 

• This local Act was passed by the Imperial 
Legislature. 
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— Burma Acts — continued. 

Act XI of 1889 (Lower Burma Courts) — cld. 

under s. 50 of the Insolvent Act, is a punish- 
ment for something which the person to be 
punished has done, and is not inflioted in order 
to compel him to do something in the future, 
and the case in which it is int^ictcd is, there- 
fore. a criminal case. 19 C. 605. 

(2) — S. 69— SVe No. 1, supra. 

(3) — Ss. SO and 87 — Sec ADVOC.\TE. L.B.R 
(1872—1892), 2G0. 

(1)— S. 87— .SVe No. 3, supra. 

See. Sanction to prosecute, L.B.R. 
(1893—1900). 529. 


Act IX of 1892 (Lower Burma Towns). 

[AMENDED, ACT XVIII OF 1895 ; BUR. ACT 
III OF 1901, s. 3.] 


(1) S, ■%, cl, (At) Assistance by headman of 
a ward — Limit of assistance. — The general 
assistance which the headman of a ward is 
required oy s. 5 (A:) to give to all officers of the 
Government and Municipal officers in the 
execution of their public duties must be limited 

within the headman’s ward. 
L.B.R. (1893—1900). 454. 


4.— Burma .4c/s— continued. 

Act II of 1898 (Ferries) — concluded. 

one place to another — Sampans of those hired, 
whether ferry boats^Neither fraudulent cross- 
tng of public ferry nor user of landing place, 
without paying ferry toll, shown— Whether 
offence under Act committed.— Whexo the evi- 
dence, at most, showed that the first three 
accused employed the other three for hire to 
carry their betel leaves from one place to 
another within the limits of a ferry. Held, 
that the sampans of the accused, who were 
hired, did not thereby bec(*me “ ferry boats,'* 
i.e.j plying for hire between two fixed points 
for all comers indiscriminately, and that no 
offence was disclosed under s. 20 of the Burma 
Ferries Act. None of the accused having been 
shown to have fraudulently or forcibly crossed 
the public ferry or u.sed tbo landing place 
without paying the ferry toll, luild, there was 
no evidence of an offence under s. 26 (6). 14 

Bur. L.R. 22 = 7 Cr.L.J. 311. 

(6) S. 26 (5) — See No. 5, supra. 

(I) — S. 27 — See No. 1, supra. 

Act ill of 1898 (Municipality). 

[amended, act VI OF 1900, S. 47.J 


{'2)—S$. 6 {as amended by s. 4, Act XVIII of 
JbOo) and 8 — Village Headman refusing to assist 
—Offence triable Oy a Magistrate— Crim. Pro. 
Code {1882), s. 4 (p) — A village headman, refus- 
ing, without good reason, to assist at a search 
for opium, when required to do so by an Excise 
Sergeant, and thereby rendering himself liable 
to fine for an offence punishable under s. 6 of 
the above Act, commits an offence within the 
meaning of s. 4 (p), Crim. Pro. Code. Such 
an offence must be enquired into and tried by 
a Magistrate. S. 8 of the Act has no application 
to orders passed in criminal proceedings for 

offences under the Act. L.B.R. (1893-1900). 
329. 

(3) — S. 1-A—See BUR. ACT III OF 1889, 
s. 13 A, 1 L.B.R. 110, P.B. 

(4) — S. 8 — See No. 2, sujna. 

Act II of 1898 (Ferries). 

[I^p. IN PART, ACT II OP 1901. Amend- 
ed, Bur. Act ll of 1899.] 

(^) ‘5'S. I'i, 14, 15, 25 and 27 . — Isolated acts 

of conveying goods or passengers in a boat for 
hire within the limits of a ferry is not punish- 
able under the Ferries Act. U B.R. (1897 

1901). Yol.1.194. ' 

(2) — S. 14 — See'iAo. 1, supra. 

(3) S. 15 — See No. 1, supra. 

(4) 3. 26 — See No. 1, supra. 

{5)Ss.2S and 26 (b)— Some of the accused 
Hiring other accused to entry beUl le aves from 

by the Imperial 


(D— 5s. 92 (1) (2) (.?/, 180— Notice of inten- 
tion to build — Direction of Municipal Committee 
to leave space, disobedience of — Prosecution for 
disobedience of successive directions — Previous 
acquittals whether a bar to subsequent prosecu- 
tion— Crim. Pro. Code {1898), s. 4U3— Jurisdic- 
tion of Court to consider the reasonableness of 
lauful direction of Committee, Crim. Pro. Code 
{1898), s. 403 — A pplication of. — A, just before he 
began to erect a building, gave notice of his in- 
tention to doso to the Municipal Committee 
under s. 92(1). After he began to build, but 
within six months from the receipt cf bis notice, 
the ^lunicipal Committee issued, under s. 121-A, 
notice requiring A to leave space about the 
building for scavenging purposes. A disobeyed 
the notice. He was prosecuted and acquitted. 
Again, notice was issued under s. 92 (2) 
requiring A to leave space within a month. 
He was prosecuted for disobedience and acquit- 
ted again. Then the Committee issued a notice 
under s. 92 (3) requiring A to alter the building 
so as to leave space for conservancy and 
prosecuted him for disobeying such notice. A 
pleaded, inter alia, that (1) the two previous 
acquittals were a bar to the prosecution and (2) 
that the order of the Committee was not lawful 
or reasonable, there being sufficient means of 
access for scavenging purposes from the back, 
but he was convicted. Held, that, as he has 
now been ' convicted of disobeying a notice 
issued under s. 92 (3), the offence is not the 
same offence as cither of the previous offences, 
and that he has not been convicted on the 
same facts for another offence for which a 
different charge might have been made under 
8. 236, Crim. Pro. Code, at the previous trial, as 
some of the facts constituting the present offence 
were not in existence at the time of the former 
trials, and so, 3 . 403, Crim.Pro. Code, doesnok 
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— Burma Acts — continued. 


4»-^Burma Acts — continued. 


Act III of 1898 (Municipality) — continued. 

apply. Held, also, the notice given by the 
Committee was a lawful one, and, when it is 
lawful, the Court has no jurisdiction under 
s. ISO to consider whether such order is reason- 
ableornot. Obiter l — S. 403. Crim. Pro. Code, 
does not direct that a person slmll be acquitted, 
but that he shall not be tried. So, an order of 
acquittal cannot be passed under s. 403, on the 
ground that the accused had been previously 
acquitted. 5L.B.R. 12 = 9 Cr.L.J. 578 = 2 Ind. 
Cas. 357. 

(2)— S. 94 (2) — See BUR. ACT V OF 18S0, 
ss. 12, 17, IS, 4 L.B.R. 153 = 7 Cr.L.J. 4G2. 

(3» — Ss. 99, JOO and 164 — Points to he 
proved by prosecution. — In a prosecution under 
ss. 99, 100 and 154, Burma Municipal Act, for 
slaughtering au animal within the limits of a 
Municipality in a place not licensed for that 
purpose, the prosecution must prove not only 
that the animal was slaughtered in such a 
place, but it was slaughtered for the sale of its 
flesh. U.B.R. (1904), 2nd Qr., Municipal, 1. 

(4) — S. 100 — See No. 3, supra. 

(5) — S. 121 — Scope of section. — This sec- 
tion empowers the Committee to require an 
owner to allow the servants of the Committee 
reasonable access to, or passage over, his laud 
for scavenging purposes, whether these purposes 
concern the land in question or other land 
U.B.R. (1897—1901), 230. 

(6) — Ss. 130, 147 and ISO — Premises unfit for 
human luibitaiion — Notice by Municipal Com- 
mittee prohibiting use of premises until further 
orders — Renting of premises — Prosecution — 
Legality of order of Municipal Committee — 
“ Called in question" — Ultra vires — Magisr 
trate not Municipal Committee to decide if 
preniises fit for habitation- — An owner of a 
building was required by the Rangoon Munici- 
pal Committee under s. 130 of the Burma 
Municipal Act to refrain from using it as it was 
unfit for human habitation inconsequence of 
its insanitary condition, until the Committee 
should be satisfied that the said premises b.ad 
been rendered fit for such use. The owner 
carried out some repairs and reported that the 
house bad been thoroughly cleaned and painted 
and was open to inspection. The Health 
Officer replied that something further was re- 
quired to make the building sanitary but the 
owner lot the house to a tenant. He was pro- 
secuted under s. 180 of the Burma l^Iunicipal 
Act for disobedience of the notice and was 
convicted, the Magistrate bolding that s. 147 
enacts that no order made under s. 130 should 
be liable to be called in question otherwise 
than by an appeal to the Commissioner under 
8< 147. Held, that the words "no such order 
shall be liable to be called in question otherwise 
than by such appeal” in s. 147 of the Act 
should not be interpreted as preventing an 
accused person from challenging the order as 
ultra vires by way of defence to a criminal charge; 
held, also, reversing the conviction and sentence 


Act III of 1898 (Municipality) — continued. 

that the portion of the Committee’s order 
prohibiting the use of the house "until such 
time as the said Committee is satisfied (tc.” 
was ultra vires. S. 130 did uot make the Com- 
mittee the judge of the question whether the 
house had been made fit for habitation. It 
I was a question of fact to be decided by the 
I Magistrate if the Committee saw fit to prose- 

I cute. 4 L.B.R. 144 = 14 Bur. L.R. 125 = 7 Cr. 
L.J. 441. 

f 

I 

(7) — Ss, 133 (i) atid 160 — Construction of 
\ term " JfOoc/.”—S. 133 (1) of the Act prohibits 
the storage for trade purposes of wood in an 
i inflammable condition, and it is immaterial 
whether it is in a manufactured or uninanu- 
i factored shape. 2 L.B.R. 70. 

; i8)~Bije-law (2) umler s. 142 {e), s. ISO—Un- 
j licensed paion-broker-Definition of pawn-broker 
\ — Indian Coiitract Act, Ch. IX, — 'L'he mere 
; taking of goods as security for money lent 
1 would not make the lender a pawn-broker. To 
1 show that a person comes within the definition 
of pawn-broker, it must be proved that he 
carries on the business of lending money on the 
security of goods pledged to him, aud’tbat he 
t holds himself out to lend money on such 
security and is in the habit of doing so. 
\Ybere a person took goods in pawn for two • 
loans of Rs. 20 and Rs. 10 and took also an 
" on demand note” for the loan of Rs. 20, but 
uot for that of Rs. 10, which was explained by 
the fact that he was not in the habit of taking 
such a receipt for loans of less than Rs. 20 
I when property was kept with him as collateral 
i security, held, that the fact that the accused 
belonged to the Chetty community, who carry 
j on the business of money-lenders and hold 
, themselves out as such, and also the admission 
. of the accused, made the accused a pawn- 
1 broker, and, as such, he was guilty of an offence 
i punishable under s. 180 of the Burma Munici- 
j pal Act, in not having obtained a license from 
the Municipal authorities. In India, the 
j English Law on the subject of pawning and 
pawn-brokers is not applicable. But Ch. IX of 
the Indian Contract Act is the law in force in 
India. According to Indian Law, there can be a 
taking in pawn even though no fixed time be 
agreed on for repayment of the loan, on account 
of which goods are deposited as security. 4 L, 
B.R. 8 = 6 Cr.L.J. 118. 

(9)-Ss.l42 (/), 180- " Market," test of 
The test to find whether a market has been 
established without sanction in contravention 
of the bye-law is whether the use of the place 
constituted a disturbance of market rights. 
When a zayal is partitioned off into stalls, and 
the public are allowed to come there, and 
occupy stalls for daily fees for the purpose of 
sale of goods, that constitutes a disturbance of 
the market rights of the Municipality. It 
does not matter whether the number of sellers 
is three or thirty. If three can do so without 
question, there is no reason why thirty should 
not do the same. The only difference is that 
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4. — Burma Acts — continued. 

Act III of 1898 (Municipalities) - co)ic/h(?c(/. 

the disturbance of market rights is more appa- 
rent in one case chan in the other. 1 U.B.R. 
(1902—1903). Municipal. 1. (11 B. IOC, F.), 

(10) — S. 147 — See No. 6, supra. 

(11) — S 154— See No. 3, SM^rn. 

(12) — S. IGO — Sec No. 7, sujjra. 

(13) — *S. 103 — Mere letting off a fire-halloon, 
whether an o/Tence.— The letting off of a fire- 
balloon within a municipal town is not of it- 
self an offence, as s. 1G3 of the Municipal Act 
merely requires that the consent of certain 
officers shall be obtained previous to doing so, 
showing that the act in itself, under permis.sion, 
is nob a dangerous one. The mere letting off 
of a fire-balloon, therefore, in the absence of 
proof of rashness or negligence cannot be a 
ground>f conviction. L B.R, (1893—1900), 628. 

(14) — S. ISO — Disobedience to notice. — In 
prosecutions under s. 180, for disobedience to a 
notice issued under s. 114. legal evidence of the 
terms of the notice and of the period allowed 
by the notice for complying with it ought to 
be given. JIagistrate ordering a person to 
obey a notice issued by the Municipality under 
s. 114 acts ultra vires. 1 U.B.R. (1902—1903), 
Municipal. 3. 

(15) — Ss. ISO (J), 19j — Prosecution for not 
obcifing order of Municipality — Conviction — 
Fine for a contingent offence — Legality.— \n 
convicting a person under s. 180 (1) of the Act 
for not obeying an order of the Jlunicipal 
Committee to vacate his house in forty-eight 
hours, the Magistrate ordered the accused to 
vacate the house in five d.ays, failing which to 
pay a fine of Rs. 5 for every day of non-com- 
pliance. Held, (1) the Magistrate had no 
authority to extend the time granted by the 
Municipality, and to give five days’ time for 
the accused to vacate. (2) He had no authority 
to inflict a fine contingent on future events. 
If the disobedience continued, a fresh prose- 
cution might be instituted, and, if convicted 
in such prosecution, the Magistrate could in- 
flict a fine not exceeding Rs. 5 for every day of 
disobedience. 4L.B.R. 44 = 6 Cr. L.J. 281. 

(16) — S. 180 — See Nos 1, 6, 8, 9, supra. 

(17) — S. 195 — Prosecutions when legal. — No 
•Court can take cognizance of any offence punish- 
able under the Act except on the complaint of 
a person authorised by the Committee. 2 L B. 

R. 124. 

(18) — S. 195— See No. 15, supra. 

Act I of 1899 (Gambling). 

(1) — Abu^e to lohicfi it may be put — Care re- 
quired of Magistrates in administering it.~ 
There is great danger that the gambling law as 
it stands may be made a means by unscrupu- 
lous persons of harassing and oppressing persons 
on charges of gambling, and Magistrates should 
be careful to see that precautions are used to 
avoid unnecessary hardship, and to follow 
^rictly the procedure laid down by law, 1 h 
C.K. 49. 


4.— Burma >lc/s— continued. 

Act 1 of 1899 (Gambling) — continued. 

(2) — S. 3 — Ti Game — Raffle . — Though a 
game of Ti is not specific.ally defined in the Act, 
a raffle game comes within the definition of 
“ Ti or other game or pretended game ” of a 
like nature in s. 3. sub-sec. (3), cl. (b) of the 
Act and is, therefore, equally punishable with 
a game of Ti. U B.R. (1892— 1896),iYol. 1. 112. 

(2-rt) — S. 3 (o' — See No. 16, supra. 

(3) — Ss. 3 (a), 5, 10 — Arrest of gamblers by 

village-headman illegal — Coins not necessarily 
instruments of gaming . — A vill.age head-man 
not being a police officer is not empowered to 
arrest people whom he finds gambling in a 
public place, and it is illegal for the police to 
take cognizance of the offence on the head-man’s 
report’. Coins are uoc necessarily instruments 
of gaming, hut may be so in certain conditions. 
Coins found in the possession of a person 
arrested under s, 5 of the Act are not liable to 
seizure and forfeiture unless there is evidence 
to show that they wore usoi or intended for 
the purpose of gaming. The fact that the 
arrest is illegal does not invalidate a trial. 
2 L. B.R. 60. (L.B.R. 1872—1892, 281, L. B 

R., 1893— 19(X), 547. 1 L.B.R. 65, 1 U.B.R., 
211, L.B.R., 1893—1900. 3G9, R.). 

(4) — Ss. 4. 10, 11 nnd 12. — Game of gonnyixi. 
— The game of gonnyin is one of pure skill and 
does not, therefore, come under the provisions 
of the law against public gaming. U. B. R. 
(1897—1901), Yol. 1. 209. 

(5) — 5 -5 — Gambling in a public place — 
Power of police to arrest icxthout warrant . — 
T)ie procedure of a police officer in arresting 
an accused without warrant on the mere re- 
port of an Ayatok was held to be illegal. Under 
s. 6 of the Gambling Act, a police officer, who 
finds people gambling in a public place, may 
arrest them. He ha.s no power to arrest with- 
out warrant people who are reported to him to 
have so played, when he himself has not come 
upon them in the act. 1 L.B.R. 267. 

(6) — S. 5 — See No. 3, supra. 

(7) — 5’s. .5 and 10 — Gambling in licensed 
toddy-shop — Toddy-shop not a public place.-^ 

A licensed toddy-shop is not a place to which 
tbc public have acce.ss within the meaning 
ss- 5 and 10 of the Burma Gambling Act, 1899. 
Ss. 5 and 10 of the Gambling Act are aimed at 
gambling in streets and thoroughfares and 
other similar places to which the public have 
acces.s, and gambling in houses is dealt with 
in other parts of the Act and under different 
conditions. 2 L.B.R. 195. (4 B. L. R- 99, 

L.B.R., 1872—1892, 317. R). 

(8) — Ss. 5 and 10— Power of police officer^ to 
arrest . — If a police officer sees a man gamblmS 
in a place to which the public have access, h® 
himself may arrest Kim then and there, or, it 
he escapes for the time, subsequently. But it 
would not be legal for a police officer, who 
should come upon a number of persons gam' 
bling, sub^quentiy to arrest persons reported to 
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Act I of 1899 (Gambling) — continued, 

have been present but whom he himself did 
not see or recognise. U.B.R. (1897 — 1901), 
Yol. 1, 211. 

(9) — S. 6 — Isstleof icarrant — Further proce- 
dure . — When a warrant is issued under s.6of this 
Act, it should be executed in accordance with 
the provisions of that section. .All the persons 
found in the common gaming-house are not to 
be indiscriminately taken into custody and 
brought before a Magistrate for trial. U.B.R. 
<1892—1896), Yol. 1, 112. 

(10) — Ss. Sand 7 — Issue of ivarrant under 
sections . — Before the presumption under s. 7 
can be drawn, it must be shown that the search 
was made in strict accordance with the provi- 
sions of s, 6. The warrant must be issued 
after the information has been recorded, and 
the provisions of s. 103, Grim. Pro. Code, must 
be observed in the search. Held, also, that, as 
a matter of practice, the information and 
grounds of belief recorded under s. 6 should 
always be filed with the record of the trial. 
U.B.R. (1897—1901), Vol. 1, 213. 

(11) — Ss. 6 and 7 — Lower Burma ToumsAct, 

s. 4— Officer executing search warrant— ^Neces- 
sity for two respectable inhabitants of locality 
to witness search — Headmen of 7vard$, whether 
proper witnesses — Crim. Pro. Code iJ^'96), 

s. 103. — A house cannot be deemed to bo entered 
under the provisions of s. 6 of the Burma 
Oambl ng .Act, unless the Police Officer autho- 
rised by the warrant be accompanied by two 
respectable inhabitants of the locality within 
the meaning of s. 103, Crim. Pro. Code. The 
intention of the Legislature in framing s. 103, 
Ohm. Pro. Code, should be considered in decid- 
ing whether the word inhabitants” should be 
taken in its widest and ordinary sense, or 
whether it should be restricted so as to exclude 
a certain class of “inhabitants.” The inten- 
tion of the enactment seems to have been be- 
yond doubt to ensure that searches arc conduct- 
ed with decency and in order, and that no 
wrong-doing, such as the planting of articles 
by the Police in the house searched, should 
take place. The regularity and proper conduct 
of the search was to be secured by two nr more 
witnesses, and, this being sc, it seems to be 
obvious that the intention was that only those 
should be chosen as witnesses, who can be 
reasonably relied on to secure the desired re- 
sult, and whose trustworthiness and ability 
towards the carrying out of the particular duty 
required of them, can be felt. The intention, 
therefore, was to exclude from the category of 
inhabitants, those in whom confidence could 
not be felt and those against whom a reason- 
able suspicion arises that they may not carry out 
the duty required of them. Headmen of wards 
in the City of Rangoon are appointed by the 
Commissioner of Police, and it has become the 
practice to constantly use them as witnesses of 
searches. They further have certain police 
duties to do. They may be good and respect- 
able men , but, under the cirouznatances, it would 
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be dangerous to hold that they are of the class 
of those whom the law intended to be c.alled as 
witnesses of searches. While they have police 
duties, aroconstantly called on to attend search- 
es, and are appointed by the police, there 
csinnot be that confidence in their doing the 
duty lequired of them which there ought to be, 
and they belong to that class which the law 
never intended witnesses to be chosen from. 
The house, entered in the present case, there- 
fore, was not entered under the previsions of 
s.Gof the Burma Gambling Act and the presump- 
tion under s. 7 of the Act cannot be drawn. 
14 Bur. L.R. 81 = 4 L.B.R. 213 = 7Cr. L.J. 479. 

(12) — Ss. 6 and 7 — Cri^n. Pro. Code (1896), 
ss. lOii and 103 — Presumption from discovery of 
instruments for gaming — Common gaming- 
house - List of things seized in search ~ The ac- 
cused were convicted under the Gambling Act, 
some under s. 11 for being present in a common 
gambling house for the purpose of gaming, and 
others under s. 12 for keeping a common gam- 
ing house. When a house, entered under the 
provisions of s. 6 of the Act, is found to con- 
tain any instruments of gaming, the presump- 
tion under s, 7 is that such house is a common 
gaming house and that the persons found there- 
in were then present for the purpose of gaming. 
Under s. 6, the search must be made in accord- 
ance with the provisions of ss. 102 and 103 of 
the Crim. Pro. Code. Under s. 103 of the 
Code, unless the list of the things seized is signed 
by the witnesses mentioned in the section, the 
search would notabc legal. In the present case, 
a list was made upon three separate sheets of 
paper, the first of which was signed by the 
witnesses, while the rest were not signed. The 
first sheet did not contain any instruments of 
gaming. The search being thus illegal, the 
presumption under s. 7 does not arise and the 
convictions must be set aside. 4 L.B.R, 134 = 
7 Cr. L.J. 411. 

(13) — Ss, 6 and 7 — Search —Presumptimi — 
Articles liable to seizure. — In cases under ss. 11 
and 12, Gambling Act, it is only when the 
provisions of s. 6 are strictly followed that the 
presumption under s. 7 arises. The record 
containing the information received and the 
grounds of belief prepared under s. 6, Gambling 
Act, must form part of the trial record. Only 
articles specified in s. 6 can be seized 'in 
execution of a warrant under that section. 1 
L.B.R. 289. 

(13-a) — Ss. 6 and 7—Houseirregularly entered, 
— The provisions of sub-section 1 of s. 6 of the 
Burma Gambling Act arc all important, and, 
unless those provisions are strictly carried out, 
a house or place cannot be said to have been 
entered under the provisions of that section, 
and consequently the presumption specified in 
s. 7 cannot be made. ,A Magistrate or District 
Superintendent of Police, before he can issue a 
^ search-warrant, is required (1) to himself record 
' in writing the substance of the information he 
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Act 1 of 1899 (Gambling) — continued. 

has received, and (2) to record the grounds of 
his belief that the information is credible. 1 L. 

B.R. 120. 

(14) — Ss. G and 8 — Gambling — Evidence of 
accomplice — House not searched — Crim. Pro. 
Code (1898), S.33?. — S. 8 of the Gambling Act 
does not enable a Magistrate to call on an ac- 
cused person to give evidence in the case of a 
house not entered under the provisions of s. 6 
of that Act, and s. 337. Crim. Pro. Code, does 
not apply to such cases. 1 L.B.R. 62. 

(15) — Ss. 6, 8 and 9— Evidence of arrested 
person when ad)nissible-Ceriificate of indemniii/ 
to be given — Scope of such certificate . — If the 
evidence of a person arrested under s. 6 
of the Act is to be taken, hesbould be examined 
a.® a witness in accordance with the provisions 
of s. 8 of this .Act, and not otherwise. The 
person so examined should, under s. 9 of the 
Act. be given a certificate absolutely freeing 
him from all prosecutions under the Act for 
anything done before that time in respect of the 
game under enquiry. U-B.R. (1892 — 1896), 
Yol. 1.115. 

(IG) — S5. 6.10 (rt), io (y), 3 (a ) — Gainblhig 
in public streets — U'onnnf to whom to be 
directed and in what cases — Coins, whether 
instruments of gaming — Rewards . — It is only 
with regard to common gaming houses that it 
is now necessary for a Magistrate to direct his 
warrant tea police officer not below a certain 
rank. In cases coming under s. 10, he is not so 
restricted, and the provisions of s. 77» Crim. 
Pro. Code, will apply. It is not generally 
advisable to issue warrants to an informer for 
execution. Coins are now instruments of 
gaming under s. 3 (n) and under s. 15 (2) ; they 
can be seized and forfeited, even in prosecutions 
under s. 10 (n). Rewards can now be paid to 
any person who contributes to a conviction. 

L.B.R. (1893—1900), 547. 

(17) — .Ss. 6, 11 and 12 — Warrant to be on 
record — Their provisions to be strictly followed 
— The warrant issued under s. 6 of this Act 
should be on the record as a documentarv 
exhibit ivide Circular No. 6, Criminal, 7 (6) of 
1893). The procedure laid down for the trial 
of offences under this Act should be strictly- 
followed. The proceedings, as in the trial of 
summons-cases, should begin with the state- 
ments of the particulars of the complaint to 
the accused and the defence should come in 
after the evidence for the prosecution. U-B.R. 
(1892-1896), Yol, I 114. 

(181 — Ss. 6, 11, 12 and 15 — Seizure of 
moneys in comtnon gaming liouse. — There is no 
provision in the Burma Gambling Act, em- 
powering any person to seize moneys found in 
a common gaming house which is not entered 
under the provisions of s. 6, nor authorising a 
Magistrate to order that moneys so seized be 
forfeited. In this case, both the seizure of 
moneys and the order directing it to be 
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forfeited being illegal, the Chief Court S3b aside 
the order and directed the refund of the moneys. 
4L.B R.227 = 7Cr. L.J. 488. 

(19) — Ss. 6 and 14 — ^'Report'' meaning of 
— The expression “report or information “ in 
s. 14 of the Gambling Act has a very wide 
significance, and any report of a police officer 
is included in the term “report,” as used in 
that section. 2 L.B.R. 212. (2 L.B.R. 146, i2). 

(20) — Ss, C {sub-sections 3 and 4) and 14 — 
Search in common gaming house — Procedure. 
— A District Superintendent of Police making a 
search on his own initiative, under s. 6(1) of 
the Act, should comply with the provisions of 
s. 6 (4), in the s.ime way as if he were making 
thesearch under a warrant. He has no authority 
to release the accused on bail. The presumption 
under s. 7 does not arise if the provisions of 
s. 6 (3) are not complied with. 2 L.B.R. 13. 

(21) — S. 7— See CRIM. PRO. CODE (1898), 
ss. 102, 103, 3 L.B.R. 229 = 4 Cr. L.J. 390. 

(22) — S. 7— See Nos. 10. 11, 12, 13, supra. 

(23) — S. $ — -IccHsed found incommon gaming 
house — House not entered without warrant-^ 
Accused persons made wihiesses — Procedure 
illegal. — The procedure of a Magistrate, in a 
case where the evidence offered was insufficient, 
in making two of the accused persons witnesses 
in the trial of an offence under s. 10 of the Act, 
on the application of the police, w-as held to be 
illegal. S. 8 of the Gambling Act applies only 
to cases in which a house or place has been 
entered under the provisions of s. 6, that 
under a warrant issued by a duly empowered 
Magistrate or by the District Superintendent 
of Police. 1 L.B.R. 59. {Overruled, 2 L.B.R. 
146] 

(24) — S. 8— See Nos. 14, 15, supra. 

(25) — S. 9 — Evidence of accomplices absolved 
under s. 9, not invested with any special 

— Though s. 9 of the Gambling Act (I of 1899) 
by inference renders it admissible to examine 
persons who are accomplices to the accused, 
does not invest their testimony with any spcciw 
value beyond that which ordinarily attache to 
the evidence of accomplices. U.B.R. (1897 ’ 
1901), Yol. I, 224. 

(26) — S. 9 — See No. 15, supra. 

(27) — S. 10— Scene of offence to be a public 
place. ” — Setting birds or animals to fight in a 
cultivated field is no offence under this swtion, 
as such a place is a private and not a public one. 
U.B.R. (1892—1896), Yol. I, 117. 

(28) — S. 10—Qanibling in a Zayat — Za;^ 
is a ^*pUice to which Hie public have access, 

A zayat must be regarded as a “ place to whicn 
the public have access,” and persons foimo 
gaming in it are liable to a prosecution 

the said section. U.B.R. (1897—1901), YoL L 
218. IE., U.B.R. (1897—1901). Vol. I, 216-J 
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(29) — S. 10 — Encouragmg by their presence — 
Whether it is "aiding and abetting" — Fh-st 
conviction — Noniaxirnumsentence. — Sympathe- 
tic spectators at a cock-fight, encouraging the 
same by their presence, shouting and gesticu- 
lation, can rightly be convicted of being present, 
aiding and abetting.” On a first conviction 
under this section, the appropriate punishment 
is a small fine and not the maximum punish- 
ment provided for the offence, unless there is 
sufficient reason to satisfv that extreme severity. 
U B.R. (1892—1896), Vol. I, 119. 

(30) — S. 10 — Abetment — "Aiding nnd abet- 
ting." — Meaning of the words ‘aiding and 
abetting ’ in the above section do not include 
those who are present against their will or acci- 
dentally or for a legitimate purpose. U.B.R. 
(1892-1896), Yol. I, 117. 

(31) — S. lO—Sentence of both imprisonment 
and fine, legality of. — This Act does notallow 
a sentence of both fine and imprisonment to be 
imposed on an accused person. Either the one 
or the other should be awarded. U.B.R. (1892- 

1896), Yol. I. 114. 118 

(32) — S. 10 — Setting cochs to fight in a street 
— Proceedings of Legislature not an aid to inter- 
pret a statute. — The mere act of setting birds or 
animals to fight in a street, thoroughfare, or 
place to which the public have access, is an 
offence under s. 10 of the Burma Gambling 
Act, The section does not require that there 
should be any wagering on the result of the 
fight. The proceedings of the Legislature to wit, 
the statement of objects and reasons, which re- 
sulted in the passing of an Act cannot bo 
referred to as an aid to the interpretation of the 
Act. IL.B.R. 231. (22 C. 788, F.). 

(33) — S. 10— See GRIM. PRO CODE (1898), 
8S. 190 (1) (6) and 4 (1) (/t), 1 L.B.R. 18. 

(34) — S. 10 — See Nos. 3, 4, 7, 8, supra- 

(35) — S. 10 (a) — See No. 16, supra. 

(36) — Ss. 10, 11 — Gambling in a zayat in the 
compound of a monastery is an offence punish- 
able under s. 10, as the zayat was a place to 
which the public had access. U.B.R, (1897-1901), 
Yol. I, 216. (U.B.R., 1897-1901, Vol. I. 215. F.). 

(37) — Ss. 10, 11, 12 — Gambling in a thresh- 
ing-floor. — Gambling in a threshing floor is 
punishable under s. 10. such place being a place 
to which the public have access. U.B.R, (1897- 
1901), Yol. I, 217. 

(38) — Ss. 10, 11 and 12 — Card-gambling 
and cock-fighting under a tree near a village 
— Conductors tliereof, nature of ofience com- 
mitted by. — Card-gambling and cock-fighting 
were carried on by the accused under a 
tree near a village. Most of them wore 
convicted of gambling nnd setting animals to 
fight in a public place, under s. 10 of the Act. 
The others were convicted, on the same facts, 
with the additional fact that they acted as 
daim/s under s. 12. Held, that oven if the 

84 
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possession of cards could convert the space 
under the tree into a common gaming-house, 
the possession of cocks could not, because birds 
and animals are not mentioned in s. 3 (3). 
The Legislature could not have intended that 
the person, who organises offences, under cl. (n) 
of s. 10, for his own profit should be punishable 
under s. 12, while a pei'son, who organises 
offences, under the other clauses of s. 10, is 
not so punishable. Ss. 11 and 12 relate to 
offences committed in a common gaming-house, 
and s.lO to offences committed in a public place. 
It could not be said that the primary object of 
the Legislature was to make the conductor of 
gambling in a public place punishable under 
s. 12. Therefore, the conviction under s. l2 was 
altered to one under s. 10. U.B.R. 1905, Gam- 
bling- l:=2Cr.L.J. 471. 

j (39) —Ss. 10, 11 and 12— Gambling in a 
, public place, person conducting — Daing — Con- 
1 victionof. — If the place of gaming was a common 
( gaming-house, the persons who played cards for 
I money in it ought to have been convicted 
under s. 11 of the Act, nob under s. 10. If it 
! was a place to which the public have access, 

I the daings ought to have been convicted under 
s. 10. 4 L.B.R. 47 = 6 Cr. L.J. 285. 

I (40) — S. 11— Gambling — Evidence of infor- 

mei — Necessity for corroboration. — Convictions 
for illegal gambling cannot safely bohad on the 
mere word of an informer, corroborated solely 
by the bald statements of his near relations and 
' by no other evidence, direct or circumstantial. 

! U.B.R. (1897—1901), Yol. I. 218. 

I (411— S. iJ— See Nos. 4, 17, 18, 36, 37, 38, 

1 39, sujyra. 

(42) — Ss. 11, 12 —Common gaming-house, 
owner of, present for gaming — Double convic- 
tion, illegal. — The owner of a common gaming- 
house, who was present for the purpose of 
gaming and who received a small commission, 
is not liable to a conviction under s. 11, as well 
as under s. 12 of the .\ct. Double conviction 
is illegal in such cases. 1 L.B.R. 178. (I L.B. 
R. 33. F.) 

(43) — Ss. 11 and 12--lndian Penal Code, s. 71 
— .House-owner taking part in the gambling— 
Double conviction — Legality of the sentence . — 
The taking part in the game by the house- 
owner or occupant may be and often is, a part 
of the method of conducting or of assisting in 
conducting the business of a common gaming- 
house, and so it may be a part of the way in 
which the house is used as a common gaming- 
house for the profit or the gain of the owner or 
occupier. Where the Magistrate found that the 
accused had used her house as a common 

; gaming-house, and, also, that she had herself 
played cards for money in the house, held, that 

а. 71 of the Penal Code applied to such a case, 
and that the accused was not liable to bo sen- 
tenced for an offence under s. 11 of the Gam- 
bling Act in addition to being sentenced under 

б. 12. 4 L.B.R. 104 = 7 Cr.L.J. 76. 
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(44) — Ss. IJ and 1 'i — A sentence of imprison- 
ment in default of payment of a fine, under 
s. 11 or 12 of the Act, is limited to one-fourth of 
the maximum term of imprisonment for the 
offence. U.B.K. (1897—1901), Yol. I. 220. (U.B. 
R., 1897—1901, Vol. I. 221, F.). 

(46) — Ss. 11 andl2~See CUIM. PRO. CODE 
(1898), ss. 4 and 190, 1 L.B.R. 58. 

(4G) — S. 12. els. (rt) and \d) — OjJences under — 
Punishment. — Offences under the above two 
clauses of this section arc distinct and may be 
sep.arately punished. U.B.R. (1897 — 1901), 
Yol. 1, 224. 

(47) — S. 12 — Common gaming-house—^agis- 
irate, dutg of— Issue of 2 >rocess. — A Magistrate 
ought, before issuing process under s. 12, 
Burma Gambling Act, 1899, to satisfy himself 
by evidence that a house is used as a common 
gaming house. 1 L.B.R. 92. 

(48) — S. 12 — Limit of itnprisonment in 
default of paiiment of fine — Penal Code, s. 05. 
— S. 65, I P.C.. is intended to apply to offences 
punishable with imprisonment or fine, and 
imprisonment in default of the payment of a 
fine under s. 12 of Act 1 of 1899 must be limited 
to one-feurth of the maximum term of 
imprisonment awarded for the offence. U.B.R. 
(1897—1901), Yol. I. 221, 220- (U.B.R , 1992 
— 1890, Vol. I, 93, LB.R., 1893- 19(X). 
.385, R.). 

(49) — S. 12 — See CRIM. PRO. CODE (1898), 
s. 556, U.B.R. (1897—1901), Vol. I, 126. 

(50) — S. 12— SENTENCE, 1 L.B.R. 150. 

(51) — S. 12— Nee Nos. 4, 17. 18, 37. 38, 39, 
42, 43, 44, 45, supra. 

(52) — Ss. 12 and 14 — Jurisdiction of Magis- 
trate. — According to s. 14 of the Gambling Act 
(I of 1899), a Magistrate is precluded from 
taking cognisance of any offence under s. 12 of 
the Act committed more than a month before 
the offence is reported to him. U.B.R. (1897 — 
1901), Yol. 1,224. 

(53) — S. 13 — Stakeholder in a Ti game — 
Liability. stakeholder in a Ti game is liable 
to be punished under the provisions of p. 13 of 
this Act. U.B.R. (1892—1896), Yol. I, 122. 

(54) — S. 13— Arrest — Irregtilarity — Proceed- 
ings, lohether vitiated thereby. —As the law has 
prescribed no special mode of arrest as a neces- 
sary preliminary to a prosecution under this 
section, the manner of arrest is not an essential 
point of procedure, any substantial defect in 
which would vitiate the proceedings. U.B R. 
<1892—1896;, Yol. I, 123. (4 O. 659, R.). 

(55) — S. 14 — See Nos. 19, 20, 52, supra. 

(56) -S. 15— See No. 18, supra. 

(57) — S. 16 (2) — See No. 16, supra. 

(68) — S. 16 — Burma Judicial Department 
Notification, No. 286, dated 20th August, 1896, 
Rule 7. — The Rules contained in Judicial 
Department Notification, No- 286, dated 20th 
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August, 1896, do not affect the payment of rewards 
under the express provision of any Act, Regula- 
I tion or Rule having the force of law. S. 16 of 
the .Act expressly provides for the payment of 
such rewanls, and the limitation imposed by 
Rule 7 of the Rules under the former Act does 
not apply. L.B.R. (1893 — 1900), 684. 

(59) — S. 17 — Order requiring security— 
Appeal, maintainability of — Crim. Pro, Code 

: {1898), ss. 110, 117, 118 and 406.— S, 17 of 
I the Gambling Act empowers a competent 
I^lagistrate, who receives information that any 
I person in his jurisdiction earns his livelihood, 

I wholly or in part, by unlawful gambling, to 
j deal with that person as nearly as may be as 
1 if the information were of the description 
j mentioned in s. 110 of the Crim. Pro. Code 
and to pass an order under s. 118, Crim. Pro. 
Code. Held, that, inasmuch as an order under 
s. 17 of the Act, requiring security from a per- 
son, who has been found to earn his livelihood 
by unlawful gaming, is an order passed under 
s. 118, Crim. Pro. Code, an appeal lies against 
that order under s. 400. Crim. Pro. Code. 
3 L.B.R. 21 = 2 Cr.L.J. 378. 

(60) - ~S.17 — Procedure in demanding security 
with reference tos. 17 — Appeal. — In demanding 
security with reference to s. 17, the Magis- 
trate must be held to act under s. 118, Crim. 
Pro. Code (1898), and, therefore, an appeal lies 
to the District M'lgistrate under s. 406, Crim. 
Pro. Code, 1898. U.B.R. (1897—1901), Yol. I, 
227. 

(61) — S. 17 — Evidence of general repute as 
foundation for proceedings under — Order re' 

I quiring a bond— Acceptance of separate sureties 
improper, — The taking of evidence of general 
repute as a foundation for proceedings under 
s. 17 of the Act is warranted by the terms of 
the section. Where a Magistrate requires a 
bond for Rs. 3,000 under s. 17 of the Act, the 
acceptance by him of separate sureties for 
Rs. 3,000 and Rs. 2,0(X) is improper. It will look 
as if the sureties were given for Rs. 5,000. All 
that can properly be demanded is security 
amounting jointly and severally to Ks. 3,000 
or sureties severally bound for such sums as 
will make up Ks. 3, (XX). 1 L.B.R. 145. 

(62) — S, 17 — Points to be proved inprosecu- 
tion under the section. — In a prosecution under 
s. 17 of the above Act, what has tc be proved 
is that the applicant partially earned his liveli- 
hood by unlawful gaming, or by promoting, or 
assisting in the promotion, of unlawful gaming, 
and, under s. 117 (3), Crim. Pro. Code, these 
facts may be proved “ by evidence of general 
repute or otherwise." But the statements of 
the witnesses, who beard this or that, are not 
evidence of general repute. U.B.R. (1897 — 
1901), Yol. I, 228. (23 0. 621, F). 

(63) — S. 17— Sec CRIM. PRO. CODE (1898), 
s. 55, 3 L.B.R. 94. 

(64) - S. 17— See CRIM. PRO. CODE (1898), 
ss, 118 (3) and 562, 2 L.B.R. 168. 

(66)— S. 17.— See Gambling, 1 L3.B. 71. 
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4, — Burma Acts — concluded. 

Act lY of 1899 (Rangoon Police). 

(1)— S. 30—^00 ACT XI OF 1S7S, s. 19 (c), 

3 L.B.R. 218, F.B. 

(21 — Ss. 30, 31'A — Summary trial under 

5 . 30 — Order for security for yood behaviour 
Under s. 32 A, in addition to sentence nf 
imprisonment, whether it afects the right of 
appeal — Provisions of ss. 414 and 415, Crhu. 
Pro. Code, whether applicable — Appealable sen- 
tence passed on one only of the persons jointly 
tried — Whether others on whom no such appeal- 
able sentence passed, have also the right of 
appeal. — Where two persons were jointly tried 
at a summary trial under s. 30 of the Ran- 
goon Police Act, and one of them was sentenced 
to throe months’ rigorous imprisonment and 
•was farther ordered unilers. 31-A togive security 
forgood behaviour, held, the addition of such 
order to give security for good behaviour did 
render the sentence appealable ; and that the 
provision in s. 415, Grim. Pro. Code, will not 
Apply to an order under the Riingoon Police 
Act, s. 31-A. since (1) s. 415 has no reference to 
■securitv for good behaviour and (2) there is no 
•correspKjnding provision in the Rangoon Police 
Act restricting the right of appeal. 

Held, also, when more persons than one arc 
•convicted at one trial and an appealable sen- 
tence is passed onany of them, all the persons 
convicted at such trial have a right of appeal. 
i L.B.R. 359 = 9 Cr. L.J. 368. 

(3)— S. 31-A— See No. 2, supra. 

ActH of 1900 (Vaccination Law Amendment). 

See BUR. ACT XIII OF 1880, 2 L.B.R. 279. 

Act lY of 1901 (Lower Burma Courts Act, 
1900, Amendment Act>. 

— S. 12— Sec Grim. Pro. Code (1898), 
ss. 299 (a), 302, 303, 439, 537 (d), 3 L.B.R. 75. 

Act II of 1904 (Lower Burma Village Act 
Amendment Act). 

See BUR. ACT III OF 1889, s. 13-A, 3 L.B.R. 
93 = 3 Or. L.J. 18. 

S.— Central Provinces Acts. 

* Act XI of 1873 (Municipal Act). 

(1) — S. 21 — Dividing carcass of animal 
ivithin Municipal limits for cooking purposes. 

To bring the carcass of an animal into -he limits 
of a Municipality and divide it for the pupose of 
cookingi is not to dispose of it within Jlunici- 
pal limits, within the meaning of the Municipal 
bye-laws on that subject. Col. Dig. (Cr.) 84 of 
1877. (Central Provinces). 

• (2) — S. 74 — Wells within Municipal limits. 

— The Municipal Committee could not, under 
the above section, require the owner of a well to 
protect it, unless it was, for want of protection, 
-dangerous to persons passing by or dwelling or 
working in the neighbourhood. 8 C.P.L.R. 
87 Cr. 

•This local Act was passed by the Imperial 
Legislature. 


I 5. — Central Provinces Acts — continued. 

* Act XVIIl of 1889 (C.P. Municipality). 

' (1) — Playing music in a Munici2)al town, 

tuhen an offence. — Where a Municipal Commit- 
j tee has not issued any orders or made any rule 
against playing music at night, a conviction in 
such a case under the above Act is untenable. 
5 C.P.L.R. 92. 

(2) — S. S4, prosecution under — Burden of 
I proof — Evidence Act, s. 106. — Where an accused 

person is charged w'ith omitting to report the 
occurrence of death within the prescribed time, 
a conviction should not be set aside merely on 
the ground thatthe prosecution omitted to prove 
! that the occurrence was not reported. 16 C.P. 
L.R. 63. 

(3) — S. 97 — Nuisance. — The accused in this 
case w.\s charged, under s. 07 of the above .Act, 
of keeping swine in insecure enclosures, in dis- 
regard of orders given by the Municipal Com- 
mittee for preventing a nuisance. In addition 
to passing a sentence of fine, and alternative 
imprisonment on the accused, the Bench pass- 
ed the following order: — “ that he should take 
his swine outside the Municipal limits within 
5 days and demolish his enclosures, and, in 
case of f.vilure to comply with the orders, pay a 

i fine of Re. 1 per diem," Held that the order 
1 for the removal of the swine, and the demoli- 
tion of the enclosures were without jurisdiction 
and the order that, in case of failure to comply 
with that order, the accused should pa)* a daily 
fine was illegal- 6 C.P.L.R. 32 Cf. 

(4) — S. 120 — Public Nuisance. — The C.P. 
Municipal Act, XVIII of 1889, does not em- 
power a JIunicipal Committee to define public 
or common nuisances. Rules made under the 
previous Act of 1873 declaring what acts or 
omissions within the limits of the town should 
be declared to be public or common nuisances 
cannot be deemed to be any longer in force as 
law. 12 C.P.L.R. 16 Cr. 

(5) — S. 122 — Penalty for disobedience to orders 
of Committee not punishable under any other 
section of Act — The continuing breach contem- 
plated by s. 122 ts a past breach and not a 
possible future breach. — A Magistrate cannot 
legally, when convicting a person of di.sobedi- 
ence to a written notice issued by the Municipal 
Committee, direct that be shall obey the notice 
within a certain time and that, in case of non- 
compliance, he .shall pay a certain dailv fine. 
7 C.P.L.R. 4 Cr. 

Act II of 1891 (Bombay Boiler Inspection 

Act, as applied to Berar). 

— S. 29 (1) (6) — “ In direct and immediate 
management and charge ” — Constmtetion. — The 
words “ in direct and immediate management 
and charge ” in sub-s. (1) (6) of s. 29 of the 
Bombay Boiler Inspection Act, II of 1S91 (as 
applied to Berar), were not intended to mean 
that the qualified person or the Engineer should 
always be in the immediate presence of the 

* This local Act was passed by the Imperial 
Legislature. 
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S. — Central Provinces Acts — concluded. 


6,— Madras continued. 


Act II of 1891 (Bombay Boiler Inspection 
Act, as applied to Berar)— 

boiler and have his eyes fixed on it for the 
whole day. In ever>' case, it is a question of 
fact, to be decided from the circumstances, 
whether the Engineer can be said to be in direct 
and immediate charge. One may not take into 
consideration in interpreting an Act the proceed- 
ings of the Legislative Council which enacted 
it. 4 N.L R. 95 = 8Cr. L.J. 31. 

Act II of 1904 (Central Provinces Courts). 

— S. 6, aiib-s. 1 (a) and subs. 3“~^iules 
framed under .4cf. tcheyi applicable — District 
Magistrate receiving apjAications far licenses 
under Indian Arms Act, 1S78, icheVur a Cri- 
minal Court or executive officer . — When receiv- 
ing applications for licenses under the Arms 
Act. 1878, a District ^lagistrate is not acting 
as a Criminal Court, that is. judicially, but as 
an executive officer. Under these circumstances, 
an order by him, fining a person who writes 
applications for hire, as though that person had 
violated a rule made under cl. (n), sub-s. 1 of 
8. 8, Central Provinces Courts Act, 1904. is 
ultra vires, as he is not empowered to fine 
under .sub-s. 3 of s. 8 of the C. P. Courts Act. 
1904. The rules framed by the Judicial Com- 
missioner’s Court under cl. (a), sub-s. 1 of s. 8, 
C. P. Courts Act. 1904, apply only where the 
act complained of is done in a Court subordi- 
nate to it or in the latter Court itself. 4 N L 
R. 134. 


6. — Madras Acts. 


* Act XXIY of 1839 (Oanjam and Yiza^a- 
patam). 

[Rep. in part. Act XIV of i870; act 
X\’ l OF 1874 ; ACT XII OF 1891 ; MAD. ACT 
I OF 1805.] 

— S. S-SeeACT XIV OF 1874, 14 M. 121 = 2 
Weir 7. 

* Act XYII of 1840 (Salt Laws, Madras). 

LRep., Mad. act IV of 1889.] 

(1 ) — Breach of — Imprisonment in defatiU of 
payment of fine, whether legal.— Tho award of 
imprisonment in default of payment of fine is 
not allowable under the provisions of Act XVII 
of 1640. 4 H. 333. 


( 2 ) — Pnnishmentofwiprisonmentas substantive 

sentence, whether allowed by the Act— Madras 
Regulation lof 1805-- Act XTOof 1840 allows 
of either fine or imprisonment being impo.sed 
as a substantive punishment. 4 M. 335. note. 
P.B. Li?.. 4 M. 336]. 

(3)— Possessitwi of salt-earth.— Bemg in pos- 
session of salt-earth from which salt may be 
manufactured is an offence under Act XVII of 
1840. 4 MJRX. App. 53. 


Acts were passed by the Imperial 


Act XYII of 1840 (Salt Laws, Madras)— cW, 

(4) — Disa-etion of Magistrate regarding sen- 
tence of fine and imprisonment — Order of 
Government restricting such discretion^ effect of. 

An order of the Government prohibiting 
Magistrates from the exercise of discretion im- 
posed on them by law as to whether they shall, 
in the case of certain offences, pass a sentence of 
fineorasentenceof imprisonment, is ultra vires, 
as, in the absence of any provision conferring or 
reserving to the Executive Government such 
power, the Government cannot, by an excutive 
order, release the Magistracy from their obliga- 
tion to obey the enactments of the Legislature^ 
1 Weir 894, F.B. 

•Act IX of 1846 (Boats in Harbours, Madras). 

TRep., Mad. act I of 1893.] 

(1) — Rule VII of Rules made under Act — 
Liability oj owner of boat — Burden of proof . — 
Under Rule 7 of the Rules for the better 
management of boats and canoes, plying for 
hire at the out-ports of the Madras Pre.sidency, 
dated 30th September, 1867, the owner of a 
boat is liable to a fine, on proof of his “ allow- 
ing ” his boat to ply without the requisite 
complement of men. The word “ allow ” in. 
the rule creates a liability more extensive than 
would be implied in such werds, as “ if the 
owner neglects to ensure that the boat is fully 
m.annod, and therebycontruvenes the provisions 
of the rules, he shall be guilty of an offence 
under the rules, unless ho proves that he has 
taken all reasonable means to prevent such 
contravention.” The absence of proof by the 
prosecution that the owner was aware that the 
boat was plying without its proper crew is no 
bar to bis conviction. 9 M. 431 = l‘WeiF 852. 

(2) — Power of Local Government to make 
provision for the hearing of cases cognisable 
under Rules passed under the Act. — Act IX of 
1846 is an Act authorising the Government of 
Fort St. George to make, from time to . time, 
in respect of each port or other place of an- 
chorage in the Presidency, such regulations 
for the management of boats and catamarans, 
etc., and such other matters as are provided 
for by Act IV of 1842 in respect of the Madras- 
Roads as shall seem to them expedient, “ being 
similar in principle to the provisions contained 
in the said Act, but varying in detail as local 
circumstances required such variation.” Under 
the provisions of this Act, it is competent for 
the Local Government to provide that cases 
involving questions as to breaches of the regu- 
lations or rules shall be cognisable by Magis- 
trates not being Justices of the Peace. 9 tf- 
431 = 1 Weir 852. 

* Act I of 1658 (Compulsory Labour, Madras). 
[Rep. in part, act XVI of 1874. I>B‘ 

CL.iBED IN FORCE THROUGHOUT THE PRESI- 
DENCY OF M.ADRAS, EXCEPT AS REGARDS 
THE SCHEDULED DISTRICTS. ACT XV OF 
1874, S. 4]. 

• These local Acts were passed by the Imperial 
Legislature. 
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C.— yWarfras Acts — continued. 

Act I of 1858 (Compulsory Labour, Madras) 

— concJudcd. 

(1) — Labotiring classes. — By the term 
labouring classes ” in Act I of 1858, not only 

persons who let their labour for hire are in* 
eluded, but also persons who habitually engage 
in manual labour, although they may. at the 
same time, be employers of labour. 6 M. 199 
=1 Weir 784. 

(2) — S, 1 —Village “in the vicinity ." — 
Villages seven miles away faom the place where 
a breach has occurred are not within such 
distance as answers to the words “ vicinity ” or 
“ neighbouring'" in s. 1 of the Act. 1 Weir 
783 = 4 M.H.C.App. 20. 

(3) — Ss. 1 and 2 — Right to call labourers to 
help in stopping or preventing a breach. — To 
entitle the authorities to call upon labourers of 
neighbouring villages to help in stopping or 
preventing a breach of a channel, it is only 
necessary to sec that there has been or will 
be a breach. It is Jiot necessary to see that a 
loss of property has occurred or will occur. 
1 Weir 783 = 4 M.H.C. App. 20. 

(■4» -Ss. i, 2 and 6 — Jurisdiction of Magis- 
trates under the Act, — The only acts or 
omissions, over which a Magistrate has 
jurisdiction under Act I of 1958, are t^^ose 
specified in the first section, namely, where a 
tank or other irrigation work has been breached 
or is in imminent danger of being breached. 
Oases under s. 6 are not cognisable by a Magis- 
trate Ht all, but the section points out 
distinctly the only mode' in which the value of 
the labour withheld can be asses-sed or recover- 
ed. 1 Weir 783 = 4 M.H.C. App. 20. 

(6) — S. 2 — Offence under the section, what 
-Wheu persons -belonging to labour- 
ing classes are duly called upon by the head 
of the village to labour, as provided in s. 1 of 
the Act, a refusal or neglect to comply with 
«uch call, without any lawful excuse, con- 
stitutes an ofience under 8. 2. 1 Weir 783 = 4 

M.H.C. App. 20. 

(6) — S. 2— See Nos. 3, 4, supra. 

(7) — S. 0— See No. 4, supra. 

^ Act XXIV Qf 1859 (Police. Madras). 

[REP. IN PART, ACT XVII OF 1862 ; ACT 

XIV OF 1870 ; ACT XVI OF 1874 ; MAD. ACT 
I OF 1885 ; MAD. ACT V OF 1896. REP. IN 
PART AND AMENDED— MAD. ACT HI OF 
1889 (EXCEPT IN SCHEDULED DISTRICTS), 
Mad. ACT III OP 1895. AMENDED, MAD. ACT 
"V OF 1865. .SUPPLEMENTED, ACT III OP 1888. 
Declared in force throughout the 
Presidency of Madras, except as re- 
gards THE Scheduled districts, act 

XV OP 1874, s. 4 ] 

(D— 8. 1— See MAD. ACT TH OP 1864, 
s. 26, 9 M. 97. 

* This local Act was passed by the Imperial 
XiCgislature. 


6, — Madras Acts — continued. 

Act XXI Y of 1859 (Police, Madras) — continued, 

(1-a) S. 1— See MAD. ACT I OF 1886, s. 55, 
1 Weir 632 ; 836. 

(1-5)— Ss. J, 8 and 11 — Penal Code, ss. 21 
and 353 — Village talayari, whether a police 
officer — Under the Madras Police Act, a per- 
son, though assuming the functions of a police 
officer, is not a police officer in the execution 
of his duty so as to affect third parties, unless 
he has been enrolled and has received the certifi- 
cate of enrolment. A village talayari is not a 
police officer, unless so enrolled, and. if not a 
police officer, he is not a public servant acting 
in the execution of his office, while making an 
arrest of persons suspected of crime. 1 Weir 
342 ; 1 Weir 837. 

(2) — Ss. 8,10,21 and 14 — Village kavalgars. — 
S. 44 of Act XXIV of 1859 applies only to police 
officers enrolled and appointed in the manner 
prescribed in ss. 8, 10 and 11 of the Act. 
Village kavalgars, not being so appointed, are 
not punishable under s. 44. 1 Weir 836 = 7 M. 
H.C. App. 4. 

(2-n) — S. 8 — See No. 1-5, supra. 

(3) — Ss,10and44 — Departmental punishment, 
whether n bar to a pi'osecuticm under the Act . — 
Where the Government has not framed any 
rules under s. 10 of Act XXIV of 1859, the 
mere fact of departmental punishment having 
been awarded is not sufficient to exonerate from 
liability under s. 44, though tbe circumstance 
m.ay be taken into consideration in passing 
sentence. 17 M. 278 = 1 Weir 839. 

(4) — Ss. 10 and 44— Police constable leaving 

his post, when on duty at the central jail, if liable 
to punishment. — Where a police constable, who 
was on duty at the outer gate of a central jail, 
quitted bis post inside the gateway and, leaving 
tbe gate open, slept outside, held, that he was 
properly punished under s. 44, and that s. 10 
did not apply to the case. 1 Weir 837 = 7 M.H. 
C. App. 7. CJ’., 1 Weir 838.] 

(5) — Where a constable posted as a sentry 

over the jail went to sleep, while on guard, held, 
that ho was guilty under s. 10 and not under 
s. 44. 1 Weir 837, note = 6 M.H.C. App. 31. 

lOverruled, 1 Weir 837 = 7 M.H.C. App. 7]. 

(G) — A police constable falling asleep, while 
on guard, is guilty of a grave violation of duty 
and should, therefore, be dealt with under 
s. 44. 1 Weir 838. [F., 1 Weir 839 = 17 M. 

278]. 

(7) — Ss. 10, 44 — Temporary absence from 
duty. — The temporary absence of a constable 
' from duty is not such a cessation of duty as to 
be covered by the provisions of s. 44. The 
offence is clearly one punishable under s. 10 of 
the Act. 1 Weir 840. [D., 1 Weir 841.] 

(8J — Ss. 10, 44 — Wilful disobedience of an 
express lawfxd order. — Wherea Police Constable, 
who was directed by the Shxtion House Officer, 
to guard a certain place with instructions not. 
to leave his post until a week expired or until. 



539 


THE ALL IN-DIA DIGEST. 


540 


6. — Madras Acts — continued. 

Act XXIV of 1859 (Police, Madras) — continued* 

relieved meanwhile, left his post and was found 
at the police station, held, that the accused 
was guilty under s. 44, inasmuch as be wilfully 
disobeyed an express lawful order given to him 
and that s, 10 did not apply. 1 Weir 841. 

(8-a) 5. 10 — See No. 2, supra. 

(9) — Ss. 21 and 44 — Police o^cer — Appoint- 

ment. person, who has not been duly ap- 
pointed under s. 11 of Act XXIV of 1659, can 
beheld tc be a “Police officer” within the 
meaning of s. 44 of the Act. The distinction 
between the general Police and the village 
Police has been fullv recognised in the Act. 1 
Weir 836 = 7 App. 4. 

(10) — S. 11. — See Nos. 1-5, 2, supra. 

{11) — -Vi and 40— Procession likely to 
cause bleach of the pence — Powers of police — 
Removal of banners from jwrso^is in the proces- 
sion. — Where a procession of Hindus carrying 
certain banners made the Superintendent of 
Police apprehend that a breach of the peace 
would be occasioned, if these banners continued 
to be displayed, and, for the purpose of prevent- 
ing such breach of the peace, he bona fide took 
away the banners from certain persons in the 
procession, held, that the action of the Superin- 
tendent of Police was not justified by the Madras 
Police Act, ss. 21 and 49, and that he was 
accordingly liable for trespass. 17 M. 37. 

(12) — Ss 23 and 44— Omission to 6r:nj7 a 
})erson in custody without a icnrrant before a 
Magistrate .—'Ihe defendant, a deputy constable, 
was convicted under s. 44, Act XXIV of 1859, 
for neglect to bring a person in custody without 
a warrant before a Magistrate. On appeal, 
the conviction was set aside on the ground that 
the clause in s. 44 had been virtually repealed 
by the repeal of s. 23 in which the duty in 
question was provided. Held, that the word.s 
“ as hereinbefore provided” in s. 44, referring 
to s. 23, should be treated as mere surplusage 
and that s. 44 should be read as providing for 
the punishment of a police officer, “guilty of 
any wilful neglect of duty in not bringing any 
person who shall be in his custody without a 
warrant before a Magistrate.” Held, therefore, 
that the accused was guilty under s. 44. 1 

Weir 837. 

(19) — S. 44 — Scope of the section. — The 
provisions of s. 44 of Act XXIV of 1859, are 
intended rather for the punishment of depart- 
mental offences than of offences which can 
be properly brought under the Penal Code. 1 
Weir 642. 

(14) — S. 44 — Offence under the section — 
Jurisdiction. — A Sessions Judge has no jurisdic- 
tion to try a person accused of an offence under 
s. 44. of the Police Act. The trial should be 
before a Magistrate. 1 Weir 841. 

(16) — S. 44 — Police Constable staying away 
after expiry of casual leave, guilty of the offence 
under — Object of section . — If a police constable is 
granted casual leave for a limitedperiod and does 


6. — Madras Aefs— continued. 

Act XXIV of 1859 (Police, Madras)— 

not. at the end of that period, resume his duties, 
but stays away without obtaining fresh leave, he 
withdraws himself from his duties and “ceases 
to perform the duties of his office without leave” 
within the meaning of the above s- 44. The 
intention of the section is to render Police Con- 
stables liable to punishment for such neglect 
or breaches cf duty as are not punishable under 
s. 10 of the Act, such as desertion. Prima facie, 
a Constable, absent without leave is guilty, 
under the said s.44^of ‘ceasing to perform his 
duty, ’and the fact that ho has been permitted to- 
be absent on casual leave for a time immediately 
anterior to his absenting himself from duty, 
can make no difference in his offence. 29 M. 

192 = 3 Cr. L.J. 463. 

(16) — 5. 44 — Omission to go on beat . — 
Where the petitioner neglected to go on beat, 
when ordered to do so, and produced a false 
beat ticket alleged to have been attested by a 
Village Munsif to the effect that he had visit- 
ed a certain village, whereas, in fact, be had 
not done so. held, that the petitioner’s conduct 
was something more than remissness or negli- 
gence in the discharge of duty, punisb.able 
departmentally under s. 10 of the Act, and 
was, properly punishable under s. 44 of the 
Act. 1 Weir 840. 

(J7) — S. 44 — Refusal by constable an suffi- 
cient grounds to search a house, if a violation of 
duty. — Whore a constable is asked to search a 
house, he has also some discretion in the 
m.atter. If there are sufficient grounds for 
thinking that a search is not justified, he can 
refuse to search a house, and the refusal will 
not amount to a violation of duty. 1 Weir 
841. 

(18) — S. 44 — Duty imposed on constable 
without any authority — Violation — Liability . — 
Where a constable, apparently without any 
authority, asked another constable to watch a 
house, held, that the latter who left the place 
after some time, without having been relieved, 
was not guilt)- under s. 44 of the Act. 1 Wcir 
841. 

(19) — S. 44— Sec Nos. 2, 3, 4, 7. 8, 9, 12, 
supra. 

(20) — S. 46 — Section construed^- Gist of of- 
fence. — Under s, 46, it is an offence for any police 
constable to extort, exact, seek or obt.ain a 
bribe, etc., by means of any illegal threat or 
pretence. Further, it is also an offence for any 
Police officer to extort, exact, seek or obtain a 
bribe, etc., for doing or omitting to do any act 
which it may be his duty to do. The gist of 
the offence is the obtaining a bribe, not the 
neglect of duty, which last is punishable under 
s. ,44. Under s. 46, it must be shown that 
the bribe was taken for omitting to do an act 
which it may be the duty of the officer to do, 

1 Weip 842. 

(21) — S. 46— -Conviction under the secti^* 
when allowable. — In order that a conviction 
under s. 46 of Act XXTV of 1859 can be sop- 
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6. — Madras i4c/s —continued. 

Act XXI Y of 1859iPolice, Madras) — continued. 

ported, it must be shown that the accused 
obtained a bribe on the pretence that he would 
omit to do ft thing. 1 Weir 844. 

(22) — Ss 46, 60 — Charge of dacoitg under I 

s.SSdyPennlCode- Acguittal — Conviction u)ider 
s. 46 of tJie Act — Vaiidity. — A police ofticer was 
charged under s. 389, Penal Code. He was 
acquitted of that offence, but was convicted of 
an offence under s. 46 of the Police Act. The 
actual charge framed against him under s. 46 
of the Police Act was the same as the charge 
framed against him under s. 369, Penal Code, ■ 
i.e.. extortion, of which he was acquitted. Held, j 
that, having regard to s 50 of the Act, the ■ 
conviction was bad. 1 Weir 844. j 

(23) — S- 47 — Sanction whether necessary foi- 

lodging a complaint: — No sjrnction is necessary j 
for the entertainment of a complaint under ; 
.s. 47 of the Police Act. lWeir845. j 

(24) — S. 48 — “ Town," definition o/. —There 
is no Act of the Legislature which empowers 
either the Magistrate of the District or the i 
Local Government to define a “town ” for the 
purposes of s. 48, Act NXIV of 1859. I>i the I 
absence of any provision of law defining a 

“ town,” it rests with Magistrates to determine, 
on ft reasonable consideration of the circum- 
stances, whether or not a place is a town. 6 
M.H.C. App. 34. I 

(25) — S. 48, offences itnder — Crini. Pro. 
Code tl88a), s. 261 — Jurisdiction of Benches of 
Magistrates. — S. 48 of the Police Act, which 
relates to obstruction and nuisances in roads 
(within the limits of towns) is a general conser- 
vancy clause, and the offences committed there- 
under are within the cognisance of a Bench of 
Magistrate. 13 M. 142 = 1 Weir 910; 2 Weir 
327. 

(26) — S. 48 — Peywers of special Magistrate 
conferred upon Sub- Registrar— Whether the 
power continues on transfer of Sub-Registrar to 
another place.— k Sub-Registrar, who was 
invested with third-class powers for the trial of 
offences under s. 48 of Act XXIV of 1859 in a 
certain place was trahsforretl from that place to 
another. In the latter place, he took up cases 
in his file and tried a certain number of them. 
HeW.^that’the Sub-Registrar was competent to 
excrefse, on his transfer to another place, the 
powers conferred upon him as Sub- Registrar of 
the place from which he was transferred, unless 
the Local Government directed him not to 
exercise them- 15 M. 132 = 2 Weir 36. 

(27) — S. 48 — Punishment under the Act — 
Imprisonment in default of payment of fine— 
Penal Code, ss. 48 and 64 — Act V of 1865. — 
Persons punished under s. 48 of the Police Act 
cannot be sentenced to pay a fine with a period 
of imprisonment in default of payment. The 
procedure to be followed in ehforcing the fine, 
or in awarding imprisonment in default, is that 
laid down in Sladras Act V of 1865, by which 
a Ma^strate can only order imprisonment,' on 


6. — Madras Acts— continued. 

Act XXIY of 1859 (Police, Madras)— con/iu?<cd. 

being satisfied that the accused has not suffi- 
cient property whereon the fine can be levied. 
3M.H.C. App. 9.[J’., 7 M.H.C. App. 22; D.,1 
Weir 909= 18 M. 490..! 

(28) — S. 48 — Offence by a European British 
subject — Trial. — The Cantonment Magistmte 
has no jurisdiction to try a European British 
subject for an offence under s. 48 of .4ct XXIV 
of 1859. 6M.H C. App. 25. 

(29) — 6 '. 43 — Rigorous imprisonment under, if 
legal. — Under s. 48 of the Police Act, the award 
of rigorous imprisonment is not legal. 5 M.H. 
C. App. 34. 

(30) — S. 48 — Imprisonment in default of pay- 
ment of fine, — Imprisonment in default of pay- 
ment of fine for an offence under s. 48 of Act 
XXn* of 1859 is irregular. 7 M.H.C. App. 22. 

(31) — S* 48 — Whipping, sentence of, if legal 
under the Act. — The Whipping Act only autho- 
rises the punishment of whipping for offences 
of which the accused is convicted under the 
Penal Code, and s, 5 of the Whipping Act 
provides for juveniles convicted under the same. 
Therefore, a sentence of whipping cannot be 
passed for an offence under the Police Act. 1 
Weir 845. 

(32) — S- 46 (s. 3 of the Toums Nuisances Act) 
— Spreadiiuj raggi stalks in a pulic street.— The 
rhere spreading of raggi stalks to dry in the 
Streets of a village is not an offence under s, 46 
of Act XXIV of 1859 IS. 3 of the TownsNuisanccs 
Act). 1 Weir 912. 

(33) — S, 48 (i) — Town Nuisances [Madras 

Act lllof 1889), s. 3(1) — Riding on untrained 
btiUock in public — Hiding an untrained 

bullock on a public road, which the rider could 
not control, is an offence under s. 48 (1) of Act 
XXIV of 1859, and uuder s. 3 (1) of Act HI of 
1889. 1 Weir 84^ = 7 M.H.C. App. 10. 

(34> — S. 48, cl. 3 — Applicability of the 
section to the causing of obstruction by spreading 
fishing nets— Penal Code, s. 283.-- Cl. 3, s. 48 of 
the Police Act refers to obstruction of roads or 
streets caused by cattle or by conveyances, in 
certain circumstances therein detailed. The act 
of spreading fishing nets by the side of the road 
is clearly not punishable under that clause, nor 
is it punishable under s. 283, Penal Code, with- 
out proof that obstruction is caused to a 
particular person or persons by such act 4 M. 
235= 1 Weir 911. LF’-, 25 C. 275 ; R-, 1 Weir 
232.] 

(35) — S.46,cf. 6 — Heap of dirt kept in town, 
when amounts to an offence — Act 1 of 1885. — It 
is not the intention of the legislature to make 
it penal to lay down a heap of dirt or materials 
for building, in convenient places within the 
limits of a town. The last sentence in cl. 5, 
which makes it penal to cause any offensive 
matter to run from a dung heap into the street, 
contemplates the deposit of a dung heap near 
a street, or within the limits of a town as other- 
: wise than penal. 9 H. 167. 
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— Madrss ./4cfs— contiuued. 


j 6,— Madras /4c/s— continued. 


Act XXIY of 1859 (Police, Madras)— 

(36) — S. 48 — See MADRAS ACT III OF 1889 
s, 3, 1 Weir 912, 913, 914. 

(37) — S. 48- JURISDICTION OF CRIMI- 
NAL COURTS, 5 M.H.C. App. 25. 

(38j — 5, 49 — Processions — Pcxcers of the 

Police— Per Collins, C.J.— S. 49 of the Madras 
Police Act defines the powers of the police. 
They may direct the conduct of all assemblies 
and processions in the public streets, prescribe 
the routes by which and the time at' which such 
processions may pass, keep order in the public 
streets and prevent obstructions : they may 
also regulate the use of music lu the streets on 
the occasion of native festivals and may direct 
crowds of twelve or more persons to disperse, 
when they have reason to apprehend any breach 
of the peace. The powers thus given to the 
police are large and set out with particularity, 
but the Superintendent of I’olice has no power 
to remove from the processionists any banner 
belonging to them and order those banners to 
be taken to the Police Station. The Superintend- 
ent in taking possession of the banners commits 
a tortious act. Per Shephard, J. — Under the 
Madras Police Act, although the Superintendent 
may, as occasion requires, do certain things 
with regard to processions, yet, the Act does 
not say that he may take flags or obnoxious 
devices carried by members of the procession, 
nor does the Grim. Pro. Code confer anv such 
power. 3M.L.J.276. 

(39) — S. 49 — See No. 11, supra. 

(40) — 5. 50— Proviso to the section, tvlulher 

made inoperative by the provisions of Madras 
Act III of 1865 . — S. 1 of liladras Act, III of 
.1865, renders inoperative the proviso in s. 50 
of Act XXIV of 1859. Therelore, a native 
Magistrate has jurisdiction to try Police officers 
above the rauk of a private charged with 
offences under Act XXIV of 1859. 1 Weir 846 

[5"., 1 Weir 846] . 

(41) — After the passing of the Act III of 

1865, native Magistrates have power to try a 
Police officer above the rank of a private for an 
offence under Act XXIV of 1859. 1 Weir 846. 

(42) — S. 50— See No. 22, supra. 

(43) — S. 53 — Scope of the section. — S. 63 ha? 
reference only to acts done or intended to bo 
done under colour of the Act, but does not 
apply to any acts not professedly done in the 
oxercise of any power conferred by the Act. -4 
Weir 646. 

(44) — S. 53-Inspector toilhholding pay of 
Mead- constable — Saitf for recovery of the same. 

—The plaintiff, a Police Head-constable, sued 1 

the defendant, a Police Inspector, for his pay, 
which he alleged that the latter kept back. It 1 
appear^ that, before resorting to the Court 
the plaintiff complained of this to the Head 
Assistont Magistrate, who dismissed the com- 
plaint because the plaintiff’s allegations did not 
amount to an offence under the Penal Code, 


^ Act XXIV of 1856 (Police, Madras) — concluded. 

I After being discharged from the Police, the 
plaintiff gave notice to the Superintendent of 
Police, under s. 63 of the Police Act, asking 
him to direct the defendant to pay the money, 
but he declined to interfere. Hence, the present 
I suit was in.stituted. The defendant pleaded 
; limitation under s. 63. Act XXIV of 1859, and 
I that the plaintiff was estopped from denying 
that the section applied by reason of his ad- 
mission- in his notice to the Superintendent. 
Held, that the suit was maintainable as the 
I act alleged to have been done had nothing 
whatever to do with police duties and that the 
plaintiff was not estopped from standing on his 
, ieg.al rights, because he gave a notice under 
tho Act, -when it was not necessary. 1 Weir 
, 847= 5 M.H.C. 466. 

(45) — S. 53 — Conviction under the Acl— 

I Limitation. — A conviction under the Act is 
illegal if the prosecution is time-barred under 
j s. 53 of the Act. 1 Weir 848. 

See ACT V OF 1865, ss. 6 and 56. 1 Weir 
: 801=6 M.H.C. App. 20. 

See Penal Code, s. 223, 1 Weir 197. 

I Act I of 1863 (Subordinate Magistrates, second 
) class). 

[Rep., (in Madras). Mad. Act IV of 1867; 
(IN COORG), Reg. I OF 1881.] 

, (1) — Ss. 1 and 2— See CONTEMPT OF COURT. 

4 M.H.C. App. 51. 

(2) — S. 2 — See No. 1, supra. 

Act H of 1864 (Recovery of Arrears of 
Revenue). 

[Rep. in part. Act xii of 1873. amend- 
ed, Mad. act m of i884 : Mad. act I of 
1897.] 

See Theft, 1 Weir 421. 

— S. 8 — Removal of crops under attachment by 
the owner — Demand being made upon another 
person holding the patta — Charge of theft, 
whether maintainable. — Certain standing crop 
was distrained for arrears of revenue. The 
accused, the real owners of the land, carried 
away the crop and was charged with theft. 
The Deputy Magistrate acquitted the accused 
on the ground that no demand was served 
upon them and that no list of distrained pro- 
perty was furnished to them but were given to 
another person in whose name the pattas stood. 
Held, that the Deputy Magistrate was wrong 
ip acquitting the accused on the ground men- 
tioned. The case was directed to be retried on 
the point whetbeP the accused was in fact 
aware of the distraint, and with such. know- 
ledge dishonestly* removed the crop. 16 M. 

364 = 1 Weip 422 = 8 M.L.J. 178. 

Act Hi of 1864 .(AhkaFi). 

[Rep. in part, act XII op 1873 ; MaD‘ 
Act V OP 1879. Rep. (locally). Mad. 
ACT I OF 1886.] 
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6» — Madras Acts — continued. 

Act III of 1864 (Abkari) — contimicd. 

(1) — Ss. 2, 21, and 22 — Exposure of sweet 
jpalm juice — Manufacture. — Sweet palm juice, 
which, by exposure to the operation of natural 
causes, ferments and becomes toddy, is ns much 
mauufactured by the person who exposes it, as 
if the same result was produced by the process 
-of distillation. S M.H.C. App. 26. 

(2) — S. 2 — Payment of wayes by liquor, 
whether amounts to sale. — A payment of wages 
by liquor is not included in the general term 
“selling,” and, is, therefore, not an offence 
under the Abkari Act. 9 M. 141 = 1 Weir 645. 
CB., 25 B. 696 = 3 Bom. L.R. 384, 2 P R. 1903 
= 53P.L.R. 1903j. 

(3) — S, 8 — Selling liquor tvithout license, 

what amountsto — Wnere a person, whoso license 
was cancelled for some breach of the regula- 
tions, put forward another person as a proper 
person to be licensed for the shop in which he 
himself had been vending, and such person 
being duly approved and licensed by the Collec- 
tor, ihe former licensee under the cover of that 
license continued his old business, paying a 
monthly sum to that person, held, that the 
former licensee could not be convicted of selling 
liquor without license, as the Collector was 
estopped by his own . license and could not 
■enquire into the private arrangements between 
the licensee and the person conducting the | 
business. 7 M. 432 = 1 Weir 644. ! 

(4) — Ss. 24, 10, 22 -Valid permif.— There is 
nothing in Madras Act III of 1864 to restrict 
the validity of a permit to the actual person to 
whom it is issued, or to prevent it from protect- 
ing liquor conveyed by third persons on the 
licensee’s behalf. 5 ifl.H.C App. 29. 

(5) — Ss. IS and22~Sub-rente* 's servant con- 
voying toddy without a permit. — The conveying 
of toddy by servants of a sub-renter, without a 
permit, from the sub-renter’s trees to his shop 
would not amount to an oJIcuce under s. 22, if 
the quantity conveyed did not exceed that 
which a sub-renter’s permit would cover. 7 M. 
161 = 1 Weir 633. IB.. 11 M. 472]. 

(6) — S. 16 — See No. 4, supra. 

(7) — S. 17 — Ordur for confiscation. — Under 
R. 17, the Collector alone can confiscate, and not 
a Magistrate. 4 M. 240. 

(9) — Ss. 17, 21 — Coyiviction under s. 21 — Co7i- 
fiscation. — A Magistrate is not competent to 
order the confiscation of arrack found in pos- 
session of a person convicted by him under s. 21, 
when such person is a licensed vendor. 3 
M.H.C. App. 41. 

(9) — Ss. 17 , 23- A and 26-B — Power of Magis-- 
Irate to confiscate animals — Proceeds of property 
-confiscated by Collector, whether available for 
distritnition. — Although a Magi.strate cannot 
confiscate animala^ under e. 28-A of the Act, 
yet, in all magisterial cas^ falling for disposal 
- uhdifr s. 26-3, the -p'raceeds of whatever has 
been confiscated by the Collector, including 
animals, would be available for distribution in 
the manner therein prescribed. 5 M. 187. 


6 . — Madras Acts — continued. 

Act III of 1864 (Abkari] — continiwd. 

20 {ss. 55, 56 of Act I of lS80)—Sell- 
i ing of liquor by measures of less value than 
' prescribed by the Board of Hevenue. — Object of 
I section 20. —S. 20 of Act III of 1861 provides 
for the punishment of persons wilfully cou- 
braveuing any rule, regarding the manufacture 
and sale of liquor, prescribed by the Board of 
Revenue, under the authority conferred in the 
Act, or any person duly licensed who shall 
commit a breach of the provisions of his license. 

' The rules framed by the Board, under the 
authority mentioned, requires sellers to use a 
I drachm measure, 48 of which make an imperial 
, gallon. The meaning of the rule is that sellers 
' are to sell by the measure prescribed, not that 
they are to use cnly a one drachm measure. 

I The seller may use measures containing many 
drachms or pans of drachm, but he is to sell 
I by the drachm. Therefore, selling by measures 
of less capacity is not a breach of the rules or 
: of the provisions of the license. 1 Weir 643. 

' (11) — S. 21 — Selling toddy ivithout license — 

j Toddy, what is. — A person selling toddy with- 
out license is liable to be convicted uuder s. 21 
I of the Abkari Act without any evidence as to 
fermentation, as toddy primn jacicis fermented 
palm juice. 5 M.H.C. App- 36. 

(12) — The High Court in 5 M.H.C. B. App. 
XXXVI did not intend bo define toddy as' a 
matter of Liw. 6 M.H.C. App- 11. 

(13) — S. 21 — Brother of license-holder, his 
agent and his wife, whether protected by the 
license — Death of licensee, how ajfects the li- 
cense. — The license given to a person will 
protect the brother of the licensee, as also his 
agent. The license of the husband proteccs a 
wife who is selling liquor oo his behalf. A 
license expires on the death of the license- 
holder and cannot protect a subsequent sale by 

! a member of the deceased’s family. 1 Weir 
642. 

1 

(14) — Ss. 21 and 22— Expiry of license — 
Possession of liquor after period of license, 
ivhether an offence. — S. 21 must be read as an 
exceptiou to the general provision in s. 22. If 
so read, the liability of the licensed vendors 
whose license has expired is limited to the case 
in which they are found in possession of liquor 
for the purpose of sale. 5 M. 131. 

(15) — Ss. 21, 22 — Offences under the Act — 
Fine in default of imprisonment — Petuii Code, 
s. 64. — Fines under ss. 21 and 22 of Act III of 
1864 can be levied only by adopting the pro- 
cedure prescribed in ss. 30, 31 and 32. S. 64 of 
the Penal Code has, therefore, no application. 
6 M.H.C. App. 40. 

(16) — 5s. 21, 23-A and 55 {g) — Implement 
for the purpose of manufacturing liquor . — 
Where the accused was found in possession of a 
mixture of boiled xice, dry ginger and nuts of 
the marking-nut plant, and admitted that he 
bad prepared the mixture in order to manu- 
facture liquor, held, that the accused was not 
guilty, under Madras Abkari Act, III of 1864, 


s. N. DAR, • a ll. 

Vakil Htrli Ourt, 
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6. — Madras Acts — continued. 

Act III of 1864 (Abkari) — concluded^ 

inasmuch as the mixtuie in question was 
certainly not an “ implement” for the manu- 
facture of liquor. 1 Weir 640. [D., X Weir 

641 = 24 M. 417J. 

(17) — Ss. 21, 32—Xoii-realisati(m of penalty 
—Sentence of i)uprisonment.—''X\iereth& penalty, 
imposed on a person under s. 21 of Madras Act 
III of 18C4, is not fully realized by the distress 
and sale of his moveable property, s. 32 
authorises a sentence of imprisonment on him. 
7 M. 185. 

(18) — S. 21 — See Nos. 1, 8, supra. 

(19) -S. 22 — Abkari Amendment Act V of 
1879, s. 23 (rt ) — Boat used for carrying liquor 
without valid permit — Order tor confiscation of 
the boat — Xaluiity. — Where a second class 
Magistrate convicted certain persons under 
s. 22 of Act HI of 18G4, of conveying liquor with- 
out a permit, .ind ordered the con6scation and 
sale of the boat in whicli the liquor was found. 
held, that the ^lagistrate \vas not justified in 
passing such an order either under s. 23 (ai of 
Act V of 1879. or under s. 17 of Act III of 18G4. 
4M. 240. 


(20) — S. 22 See Nos. 1, 4, 5, 14, 15, supra. 

(21) — S. 23-A— jSee Nos. 9, 16, supra. 

(22) — S. 25 — Failure to produce a liquor 
license being called upon to do so —Order for 
confiscation of property— Act V of 1879, s. 26 (b). 
— The offence, under Madras Act III of 1864, 
of not having a liquor license re.idy to be 
shown to a Police Constable, when called upon 
to produce it, is not an offence for which a 
Magistrate could proceed under s. 26 (6) of 
IMadras Act V of 1879 to confiscate the pro- 
perty, and to award half of the fine and of the 
sale-proceeds to the Police. 4 M. 231. 


(23)— S. 26—'' Police Officer •'—Village 
policeman- Police Act {Madras Act XXIV of 
1859)^ s. 2.— The Abkari Act does not narrow 
the definition of the word “police” given in 
the Police Act. The term ” Police Officer," as 
used in s. 26 of the Abkari Act, includes an 
officer of the village police, e.g., moliatad. 9M. 
97 = 1 Weir 630. 


(24)— S. 26-B— 5e«No. 9, supra. 


(25)— S. 32— No. 17, supra. 


(26) - S. 55 {g)See No. 16, supra. 

(27) iS. 65 — Order for confiscation of pro- 
perty.— Where a person is convicted under s. 21, 
Act HI of 1864 (s. 65 of Act I of 1386), a Magis- 
trate is not competent to order the confiscation 
of the property in the possession of the accused, 
in respect of which no offence has been com- 
mitted. 1 Weir 651 


See Mad. Act I of 1876 
124 = 1 Weir 630. • 

See Mad. act I OF 1886 
5S (c), 11 M. 260=1 Weir 638. 


s. 34t 26 M. 
ss. 29 and 


6.— Madras Acte— continued. 

Act lY of 1864 fCess in lieu of Village Fees). 

[Rep., Mad. Act IV of 1893]. 

S. 7.— Confession, 7 M. 287 = 2 Weir 

735. 

Act III of 1865 (Offences against special and 
local laws). 

[Rep., Act XVI of 1874J. 

(1) — Jurisdiction of Magistrates. — The juris- 
diction which Madras Act HI of 1865 confers 
on i\Iagistrates is not repealed by the schedule 
to the Crim. Pro. Code, as amended by Act- 
Vm of 1869. 7 M.H.C. App. 6. 

(2) — Madras Act III of 1865 is not repealed 
by the schedule to Act VIII of 1869. 7 M.H.C. 
App. 8. 

(3) — Repealing Act, XVI of 1874, s. 1 — 
Ejffect of (he act on jurisdiction of Courts under 
special or local laws, — The repeal of Madras 
Act III of 1865 by Act XVI of J874 has not 
deprived Magistrates in the Madras Presidency 
of their jurisdiction over offences created by 
special and local law.s. 1 Weir 886, F.B. 

(4) — S. 1—See ACT XVIII OF 1854, s. 26, 4 
M.H.C. App. 9. 

Sec ACT XIII OF 1859, 4 M.H.C. App. 64. 

— Effect of repeal of this Act by Act XVI of 
1874— ACT XVI OF 1874, 1 M. 223. 2 M. 
161 = 1 Weir 887. 

See Mad. Act XXtV of 1869, 1 Weir 846. 

Act Y of 1865 (Police Amending Act XXIV of 
1859;. 

See Mad. ACT XXIV OF 1359, 3 M.H.C, 
App. 9. 

Act X of 1865 (Towns Improvement). 

[Rep., mad. ACT in OF 1871]. 

(l; — S. 108-A — Keeping a slaughter-house . — 
Slaughtering a beast in one’s own premises for 
the owner's private purpose does not amount- 
to using the same as a slaughter-house. 6 M> 

H.C. App. 16. 

(2) — S. 144 — Scope of the sectwn.—S. 114 of 
Madras Act X of 1865 applies only to the fresh 
dedication of premises to certain offensive trades. 
The continuing of an offensive trade in premises 
already used is not within the section. 5 M.H. 

C. App. 16. 

Act I of 1866 (Cantonment). 

[Rep,, ACT XIH OF 1889]. 

(1) — S. 19 — Cantonment Act Buies, ch. IV, 
s. 16 — Failure to report to Cantonment MagiS’ 
Irate the appearance of contagious disease . — ^No- 
penalty attaches to a failure on the part of a 
private individual to report to the Cantonment 
Magistmte the appearance of an epidemio or 
contagious disease, as directed by Gh. IV of 
the Cantonment Rules, framed under s. 19. 
Military Cantonment Act. 8 M. 428=1 Voir 
708.. 
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6. — Afadras Acts — continued. . 

Act 1 of 1866 (Cantonment) — concluded. 

(2)- N. 33 — Power of Cantonment Magistrate 
to award rigorous impt i$on)nent in default of 
payment of fine — General Clauses Act, I66ti, 
s. 5. — As the Cantonment Act was passed two 
years prior to ihe General Clauses Act, the 
provisions of s. 5 of the latter Act do not apply 
to the former, and the fact that rules and re- 
gulations framed under els. 4 to 11 of the Can- 
tonment Act did not receiNC the force of law 
until after 1868, can make no difference. 
Therefore, a Cantonment Magistrate cannot 
award rigorous imprisonment in default of 
realisation of fine imposed for broach of any 
rule or regulation made under the provisionsof 
s. 17 of Act I of 1866. 8 M. 350. 

(3)— S. 56*— AdnZ/ernfion of milk with water. 
—The mere addition of water to milk cannot bo 
said to be adulteration, so as to make the milk 
noxious as drink, within the meaning of Rule 
XXXI, Chapter HI of the Cantonment Rules 
made under Act I of 1866. 1 Weir 709.' 

30— Supplying liquor icithout license 
—Jurisdiction.— 'i'hG offence under s. 30 of the 
Madras Act I of 1866 of supplying liquor with- 
out a license is only punishable by a Magistrate. 
The words of the section exclude the jurisdic- 
tion of the Sessions Court in the Mofussil as 
well as a prosecution for the offence by indict- 
ment before the High Court. 5 M.If.C. 277. 
[R., 19 A. 465] . 

Act Yll of 1867 (Madras Port Dues). 

[Rep., act XII OF 1875.J 

—Mad.Boat Rules— s.U— Refusal by licensed 
owner of 6oa< to hire it. — It is provided by 
S.14 of the Boat rules that any owner of a licens- 
ed boat or person deputed by him refusing to 
let on hire his boat without assigning reason- 
able and satisfactory cause for such refusal 
should be liable to a penalty not exceeding 
Rs. 10. Ss.7 and 8 of the Rules pre-suppose that 
the person in charge of a licensed boat is able to 
count the number of passengers taken iuto the 
boat and to compare it with the number men- 
tioned in the license and to ascertain the 
quantity of cargo shipped and compare it with 
the quantity specified in the license. The 
refusal by the owner of a boat to take in certain 
goods on board unless a tally-man were provided, 
on the ground of his inability to count, was 
held to be not a refusal for a reasonable and 
satisfactory cause within the meaning of s. 14 
of the Rule. 10 M. 121- 

Act III of 1869 (Empowering Reyenue— 

Officers to summon witnesses). 

( 1 ) — S. 1 — Power of Tahsildar to issue suni’ 
mo 7 is. — Madras Act HI of 1869 does not 
authorise a Tahsildar to issue a summons to 
any person to appear before any other person 
than himself. 1 Weir 890=7 M.H.C. Ap. 10. 

{2)— Potver of Tahsildar to issue summons to 
JCamam — Disobedience to such summons 
Penal Code, s. 174 . — Summonses issued by 
Tahsildar to Kaniams to attend the Taluq 


6, — Madras Acts — continued. 

Act III of 1869 (Empowering Revenue- 
Officers to summon witnesses)— confd. 

Katchari for the purpose of preparing the 
census, jaiiiabu7idi, dowle, and other account?- 
are not within the purview of Madras .Act 111 
of 1869, as they are not summonses to give 
evidence or prouuce documents iu connection 
with the investigation of any matter in which 
the Tahsildar is authorised to hold an enquiry. 
Disobedience to such summons is notan offence 
under s. 174, Penal Code. 5 M. 377. [Oi't’i - 
ruled. 1 Weir 90 = 7 M. 197, F.B.j 

(3) — Whore a Tahsildar issued a uotice 
calling upon a kai'iwjn to appear before him 
on a certain day for preparing Permanent 
Registers, held, that the disobedience to the 
notice was not punishable under the Penal 
t Code as the Tahsildar was not conducting an 
! enquiry under Act III of 1369. 1 Weir 891. 

! (4) Whore a Tahsildar. under Act III of 

' 1869, summoned the shrotriemdars of a village 
to appear before him on a certain date to 
consider whom they proposed to appoint 
karnam of the village, held that the Tahsildar 
had no power to issue summonses for that 
purpose under Act 111 of 1869 and that, there- 
fore. a disobedience of the summons was not 
an offence. 1 Weir 892. 

(5) — There is no other provision of law, except 
Madras Act III of 1869, which authorises a 
Tahsildar to issue a legal summons. disobedience 
to which would constitute an offence. 7 M.H. 
C. App. 11; 7 M.H.C. App. 10. 

(6) — S. 1— See PENAL CODE, s. 174, 1 Weir 
95. 

(7) -S. 2— Penal Code, s. 174— Defective 
summons, disobedience of. — Where a summons 
has not been drawn up in conformity with 
s. 2, Act III of 1869, and the place where a 
person is required to attend is not stated there- 
in, a conviction for the disobedience of such 
summons is bad. 1 Weir 100. 

(8) — Ss. 2 and 3 -Proper service of summons 

Penal Code, s. 174. — The summons under 

Madras Act III of 1869 should be left with the 
person summoned. It is not sufficient to 
merely show it to him and to take it back. 
Therefore, a person disobeying such summons 
is not liable to be punished under s. 174, Penal 
Code. 11 M. 137 = 1 Weir 100. 

(3-a) — S. 3 — See No. 8, supra. 

( 9 ) — Power of Revenue Officers to issue sum- 
monses to subordinate officers — Disobedience to 
summons — Penal Code, s. 174, — Act III of 1869 
should be given a liberal construction. A sum- 
mons may be issued under it by a Revenue 
Officer for the purpose of any enquiry, however 
general, which the officer is empowered to make 
for the. purposes of administration. The ex- 
planation by a karnam of his dowl or other 
accounts or statements might be such a pur- 
pose. 7M. 197, F.B. = lWeir90. [R..4P.R. 
1907 Cr. = 6.Cr. L.J. 107= 37 P.L.R. 1907 = 
25 P.W.R. 1907 Cr.l 
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■tf.— /Marfras continued. 

Act III of 1869 (Empowering Revenue — 
Officers to summon witnesses)— cwicid. 

(10) -The intention of Act IH of 18G9 was to 
create a facility towards the settlement of mat- 
ters connected with Revenue administration, 

and the facility created consisted in empower- 

mg Revenue officers to summon persons to give 
evidence, which may appear to be necessary 

for the investigation of any matter in which 

they are authorised to hold an inquiry. Having 
regard to the rule of construction that, when an 
Act gives a special power, the power must be 
milted to the purpose for which it is conferred, 
the power conferred on Revenue officers must 
be confined to purposes connected with the 
Revenue or general administration. 12 M, 

297 = 1 Weir 98. [R., 4 N.L.R. 18 ]. 

'T t-nguin/ into conduct of 

Tahsildar~rl ower to issue surnmons to uitnesses. 

Where, on a complaint having been made to 
the Government against a Tahsildar of extor- 
tion from ryots, while engaged in collecting 
public revenue, the Government called upon the 
Collector to submit a report, and the Collector 
deputed a Sub-Collector to hold an enquirv’, 
/ic/d that the conduct of the Tahsildar was a 
matter on which a Collector was authorised to 
Hold an enquiry in virtue of the power conferred 
on him by Reg. IX of 1822 and the inquiry 
^’Oine under the terms of Act III of 1869. 
Meld, also, that the Collector was authorised 
to depute the enquiry to the Sub-Collector and 
the bub-Collector was compeceot to issue 
summonses for the attendance of persons whose 
evidence may appear to him necessary for in- 
vestigation. 4 M. 393 = 1 Weir 76. 

Contempt of Court, iw'eir 90 = 6 

M.H.C. App. 27 ; 7 M.H.C. App. 11. 

See PENAL CODE, ss. 173. 174. 1 W'eir 96. 

Sec .Penal CODE, s. 174, 1 Weir 93, 1 Weir 

on- l^Veir96. 1 Weir 97. 12 M. 

29 / =1 Weir 98. 

Sanction TO PROSECUTE, 24 M 121 = 

2 Weir 170. 


6.~~Madras A cfs— continued. 

Act III of 1871 (Towns Iroproveraont)— 

(2) Ss. 58 and 62 — Liability to profession 
^(dnre of- — A person, who commences 
the practice of a profession or the exercise of a 
calling in a JZunicipality, after the commence- 
ment of the official year, may be liable to pay 
the tax for that year. The payment of such 
tax cannot be enforced, unless the person charg- 
ed therewith has, for the space of two months 
in auy one official year, exercised his calling 
in the town, nor is a half-yearly instalment to 
be recovered in one Municipality from auy 
person who, in another Municipality, has paid 
the instalment for the same half-vear, unless 
he has exercised the calling in respect of which 
he is taxed within the same half-vear in both 
Municipalities; nor can the obligation be en- 
forced against a person who has not received a 
notice of assessment. The duty of paying pro- 
fession-tax is independent of the obligations of 
registration and of taking out a certificate of 
such registration. 3 M. 129. 

(3) — S. 61 — Interpretation of section. — The 
section must be given u wider construction and 
the Municipal Councillors have power to add 
new names of persons not in the town at the 
beginning of the year, and assess profession tax 
on them. 3 M. 129. 

(4) — S. 61 — See No. 1, supra. 

(5) — S- 02— Scope of the section — Trading 
companies, how fext-d.— The word “ person” in 
8. 62 must be construed to include any company 
or association or body of persons, whether 
incorporated or not, where- such construction. is 
not repugnant to the context. The schedule 
contemplates that the incidence of the tax on 
shop-keepers will be governed by the gross rental 
of the shop in which the business is carried on; 
and it was not intended chat each person 
should pay a licenso-tax on the full gross 
rental of the. shop. Trading companies are 
liable to pay the tax on trades; but it is not’ 
every member of the company, but the partner- 
ship, that is taxed. 7 M. 74. 


ActYlII of 1869 (Inam-deeds). 

See Mad. act III of 1865, 7M.H.C. App. 8. 

Act HI of 1871 (Towns Improvement). 

[REP., MAD. ACT IV OP 1884, s. 6.] 

(I) Ss- 27, 61 and 62 — Power of vice-presi- 
dent to revise profession-tax— Imposition of pro- 
fesston-tax—lnsu^icieiicy of ttoHce, whether 

amounts to an answer to a charge under s. 62 

Under s. 27 of the Act, the Vice-President,* in 
the absence of the President, can revise the list 

of tax-payers and act for the Commissioners 
m an emergency. Where the Vice-President 
revised the assessment list and included the 
name of the accused in that list without any 
emergencey, held, that the maxim, quod fieri 
non debut factum valet appUed to such a 
and the person charged cannot rely on the in- 
somoienoy of the notice of assessment as an 
answer to a charge under s. 62. 7 M. 66. 


(6) — S 62 — Washerman, whether an artiearu 
—A washerman is not an artizan within the 
meaning of Madras Act 111 of 1871, and so the 
conviction of the accused (a washerman by 
calling) under s. 62 was annulled. 1 M. 174» 

: 1 Weir 726. 

(7) — Ss. 62, 109 — Non-paipnent of profession- 
tax— Prosecution, when to be instituted . — 
Where a person was charged under s. 62 of 
Madras Act HI of 1871 for having exercised 
his profe.^sion for more than two months in a 
certnin official-year without paying-the tax, but 
the Magistrate dismissed the charge on the 
ground that the- prosecution was not instituted 
till more than 5 months after the last payment 
on account of the lax which became pa vable^and 

was, therefore, barred under s. 169, held, that 
the offence was a continuing offence, and tliat 
it was immaterial at what part of the year it 
was first completed, and that a complaint was 
within time, if laid within three months after 
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6. — Madras Acts — cootinued. 

Act III of 1871 (Towns Improvement) 

the close of the official year ; or, when the 
accused had before the end of the official year 
ceased to exercise his profession, within three 
months from the time at which he so cej^sed to 
exercise it. 9 H. 38- 

(8) — S. 6*2 — 5eeNos. 1, 2, supra- 

(9) - Ss. 63 to 73 — License for horses — Trans- 
fer of . — iTeW by Turner, C.J. and Hutchins. 
J., (Brandt. J., dissentinfj) : — The Act requires 
every particular vehicle or animal, used or kept 
for more than 30 days in the half-year, to bo 

' paid for ; a person becoming possessed of an 
unlicensed horse within the half-year, is not 
at liberty to transfer to it a license taken out 
for anoth^^r which has died or been sold. 8 
H.327. 

(10) — Ss. 64 to 72 — See No- 9. su 2 )ra. 

(11) — S. 109 — See No. 7. snjan. 

(12) — 5s. 127, 129 — Publication of byc-lotc 
with a penial chnise by Municipal Commission- 
ers — Bye-laws reqtiiring license. — A more 
publication of a bye-law with a penal clause at 
the end, which has not been passed by the 
Municipal Commissioners or approved by the 
Government as applicable to the bye-law in 
question, though it was so passed and approv- 
ed in reference to other bye-laws, cannot avail 
to legalize the infliction of the penalty. The 
bye-laws requiring licenses in cases in which 
the Act. by specifying the cases in which they 
should be required, has implicitly declared that 
they shall not be required, are in violation of 
the Act. 8M.H.C. App. 3. 

(13) — S. 129— Sec No. 12. snp^i’a, 

fl4)- 5. 148 (s. 179, Madras Act IV of 1884) 
— Re-thatching a shop — Renewal. — .A re-thatch- 
ing of a shop is a renewal of the shop within 
the meaning of s. 148, Act III of 1871. 1 Weir 
782 (a). 

(15) — S. 154 — Scope of the section — Crim. 
Pro. Code (1861), ss. 43, 66 and 68.— ^. 154 of 
Madras Act III of 1871 does not apply to omis- 
sions to take out licenses. It applies to the 
breaches of the Act which in a policeman’s 
view are offences, and regarding which, if com- 
mitted within his view, one of tw® courses is 
open to him, viz., to arrest without warrant, 
or to lay an information before a Magistrate 
and apply for a summons or warrant. 6 M.H. 
C. App. 49. 

(16) — Cl. 14), Sell. {b)—"Pleadii and prac- 
tising Vakil,” whether includes private prac- 
titioner in Magistrate's Court. — The term 
“pleader and practising Vakil’* used in cl. (4) 
6ch. (6) of the Towu Improvements Act includes 
also the case .of a person who, not having a 
sannad from a District or High Court, nor 
coming under the definition of “pleader” as 
used in s. 186, Crim. Pro. Code, defends 
prisoners in the Courts of the Magistrate with- 
in the Municipal limits. 6 M. 1(>0. 


Madras Acts — continued. 

Act III of 1871 (Towns Improvement) — cld. 

(17)— 5c7i. {c)—Tenn "horse.” udiether in- 
cludes ponies.- Tha sch. (c) of Act III of 
1871 is a part of the Act. The word “ horse ” 
includo.s pony, except when the articles of sche- 
dule (c), by reference to the number of hands, 
exclude the application of “horse” to pony. A 
four-wheeled carriage on springs drawn by one 
pony under 13 hands is not liable to be taxed 
under the Act. 5 M. 269. 

Act lY of 1871 (Local Funds). 

[Rep., Mad. act V of 1884, s. 4]. 

(1) “"' Ss. 62, 63, 64 and 68— Tolls where 
leviable— Carts entering circle by public road, 
tohereno tolls arc erected— Liability to pay toll. 
— A high way toll can only be levied at a toll- 
gate or toll-station. Where a cart uses a 
road, whether old or new. available to the 
public and on which there is no toll-station, 
and gels to the road within the circle, then, in 
the absence of a toU-shition at or near the 
point where it enters the road, there is no power 
to levy the toll and the cart is not liable to be 
seized. Qiuere. — Whether tolls are not leviable 
on a cart approaching a toll-station, and 
making a rfcfoi/r to evade the payment of the 
toll otherwise than by a road available to the 
public, and entering the road within the circle 
at a point beyond the station within the sight 
of the toll-contractor. 6 M. 37 = 1 Weir 797. 

(2) — S. G3 — See No. 1, supra. 

(3) — S. 64 — See No. 1, supra. 

(4) — S. 68- See No. 1, supra. 

• 

Act YI of 1871 (Salt Excise Act, Madras). 

[Rep., Mad. act r\’^ of 1889] . 

Sec also, MAD. ACT I OF 1882. 

„ „ Mad. ACT IV OF 1889. 

— S.15 (s.74 of Act IV of 1889) — Manufactuie 
of inferior stibstitutc for salt. — The manu- 
facture of an inferior substitute for salt, such 
as brine, is not an offence within the provisions 
of s. 15, Act VI of 1871. 1 Weir 835. [F 1 
Weir 896]. 

See Mad. Regulation I op 1905, 3 M 17 
1 M. 278. 

Act III of 1878 (License). 

[Rep., Act ii of 1886]. 

(1) — 5s. 14 and 15 {Income-Tax Act, II of 
1866, ss. 25 and 28) — Objections to assessment 
of income-tax — False statements — Penal Code, 
s. 193. In determining objections taken, under 
s. 14 of Act III of 1878, to the assessment of 
income-tax, the Collector has the same power 
as a Civil Court to enforce the attendance of, 
and to examine, witnesses on oath or affirma- 
tion, in order to ascertain the correctness of 
the fact alleged by the petitioner. If a false 
statement is made during such enquiry, the 
maker of it is liable to be prosecuted for an 
oflence under. s. 193. 1 Weir 782. 

(2) — S. 15 — See No. 1, supra. 
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6* — Madras Acts — continued. 

Act V of 1878 (City of Madras Municipality). 

;rep., JIad. Act I of 1884]. 

Sec also, :MAD. ACT I OF 1884. 

{l)—Sch. A, cl. l^Act I of 1884, Sch. A, 
cl. I— Profession’tax levied under Act V of 
1878— Increase of tax under Act I of 1884 for 
the second half-year — Where a 
person assessed at the beginning of the year, 
under Act V of 1878, under cl. I, sch. .A, 
\Nith the sum of Rs. 150 for the whole year, 
had paid a moiety thereof, viz.. Rs. 75, for the 
first half of the year, and he was assessed at 
Rs. 1'25 for the second half-year under Act I of 
1884, winch had come into force by that time 
and by which the tax bad been raised from 
Rs. 150 to Rs. 250 under cl. 1, sch. A, held 
that, the assessment was authorised bv law. 8 
M. 429. 

(2) — S. 71, els. XI and XV — Performance of 
music in a j^rivate place irith the object of 
collecting croivd — Obstruction of street, — On 
construction of rl. XI of s. 71. it cannot have 
been the intention of the Legislature that the 
person causing the obstruction should actually 
be on or in the street at the time of the alleged 
obstruction. The words of the clause are very 
wide, viz., “whoever in any way wilfully 
obstructs or causes obstruction, etc.*’ and it 
i.s clear that it was the intention of the Legis- 
lature to confer very extensive powers on the 
City Police for the control and regulation of 
street traffic. A person or body of persons, 
although not actually in the street, or on a 
piece of ground or in a house immediately 
abutting on or adjoining a street, has as much 
power of obstructing the traffic by collecting a 
crowd as if they were actually on the street. 
Where members of a Salvation Army played 
music and sang on a spot immediately adjoin- 
ing a street and thereby collected a large 
crowd, which obstructed the free passage of the 
public road, held, that the persons were guilty 
under cl. XI of s. 71, but not under cl. XV 
of that section. 14 M. 223 = 1 Weir 848. 

(3) — S. 103— Act I of 1884, s. 105— Profes- 
sion-tax, nature of. — Although the profession- 
tax, under s 103 of Act V of 1878. and under 
s. 105 of Act I of 1884, is described as yearly 
tax, the tax-payer incurs only a half-yearly 
liability. If he does not carry on his profes- 
sion during the first half-year, he is liable to 
pay the tax only for the second half-year. If, 
having carried on his profession during the 
first half-year, he ceases to do so, he cannot be 
charged with the tax for the second half-year. 

8 M. 429. 

(4) — S. 119—I^lace of public worship. — A mat- 
tam, used in part or whole for purposes other 
than those of public worship, is liable to be 
taxed under s. 119 of Madras Act V of 1878, 
and the feeding of Brahmans, although it may 
be meritorious, is not what the Act contem- 
plates as public worship. 6 H. 287. 

(5) — Ss, 120 and 123 — Annual value for pur- 
poses of assess7nent— Power to impose a fixed 
annual tax . — S. 123, defining annual value for 


6. — Madras /Icfs— continued, _ . 

Act Y of 1878 (City of Madras Municipality). 
— concluded, 

the purpose of assessment under the Act, has no 
reference to the alternative given to the Muni- 
cipal Commissioners by s. 120, by which the 
President is allowed a discretion, in lieu of the 
tax, to levy on lands unappropriated to build- 
ings or occupied by native huts a fixed annual 
tax not exceeding Rs. 4 per ground, iriespec- 
tively of the annual value calculated under 
s. 123. 7 M. 63. 

(6) — S. 123 — See No. 5, supra. 

Act Yill of 1878 (Coffee-stealing Prevention). 

[AMENDED, MAD. ACT II OF lOOO.j 

— S.IO — Scope of the sectii.n. — S. 10, Act VIH 
of 1878. does not reier to the owner of coffee 
removed by him from his own estate, nor his 
authorised agent. 1 Weir 719. 

Act Y of 1879 (Abkai'i Laws Amendment). 

[Rep. (loc\lly). Mad. act I of 1886-] 

(D— S. 23 {a)~See MAD. ACT HI OF 1864, 

4 M. 240. 

(2)-S. 26 (6)— Set* Mad. ACT HI OF 1864. 

4 M. 231. 

Act I of 1882 (Salt Laws Amendment)- 

[REP., Mad. act IV OF 1889.] 

See Mad. Act XVII of 1840. 

„ Mad. Act VI of 1871. 

„ Mad. act IV OF 1889. 

(1) — 5s. 2 and 20 — Possessicni of salt earth. — • 
The Act distinguishes between natural saline 
deposits and eHlorescence and earth impregna- 
ted with salt, and it confines the term “ earth 
salt ”, which it includes under the term “ salt,” 
to the former. Therefore, the possession of 
earth impregnated with salt, which is not a 
saline efflorescence, is no offence under s. 26. 

7 M. 163. 

(2) — Ss. 13 and 22 (ss. 5.9 and 5.S of Act lY 

of 1889) — Scope of s. 13 . — The proviso to s. 13 
provides that no Inspector or Assistant Inspector 
shall summon any person to appear at a greater 
distance than 20 miles, and no Sub-Inspector 
at a greater distance than 5 miles, from the 
usual place of residence of such persons. 
Having regard to the context of the section, 
and to the succeeding sections, and also to the 
terms of s. 22, there can be no doubt that the 
proviso to s. 13 cannot be imported into s. 22. 
Therefore, s. 13 applies only to persons required 
to attend as witnesses, and not to persons accus- 
ed or suspected of having committed offences 
under s. 22. 1 Weir 893. 

(3) — S. 22 — See No. 2, supra. 

(4) — S. 26 — See No. 1, supra. 

(6) — Ss. 26 and 27 — Importation of salt from 
foreign state in contravention of S(dt Laws.—" 
The Act docs not in express terms prohibit the 
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S* — Madras Ac/s -continued. 

Act I of 1682 (Salt Laws Amendment)— 

« 

importation of salt from Native States by any 
other than prescribed route, but it declares it 
to be an oSenee, under s. 2C, cl. 3 to import 
salt by anj* route not legally sanctioned for 
that purpose and so implies a prohibition 
against such importation generally. The Act. 
moreover, empowers the Government, inter 
alia to frame rules “for regulating the 
■export and import of salt by sea and land,*’ 
and so impliedly gives to the Government 
power to prescribe rules for the import of salt 
by land from foreign territories. But. in the 
absence of such rules, the implied prohibition 
contained in s. 27, cl. (e) nevertheless takes 
effect. 8 M. 342. 

(6) — S. 74 (d) — Possession of salt u'ater . — 
The mere possession of salt water is not an 
offence under s. 74 (d)of the Salt Act. 1 Weir 
ff96. 

Act y of 1882 (Forest!. 

[Confirmed, Act XXI of 1882 J. 

(1) — Ss. 5, 4, 6, 8 and 0~~Poxvers of Forest 
Settlement Officer to enter upon and demarcate 
land. -The power conferred upon a Forest 
Settlement Officer to enter upon any laud to 
survey, demarcate and make a map of the same, 
is limited to the purpose of the inquiry direct- 
ed by s. 8. i e-, as to “ claims made under s. 6,” 
namely, claims to “ any right referred to in 
s. 4 and the rights “referred, to in s. 4 ’’ are 
rights claimed or alleged to exist on, or over, 
any land comprised within the limits specified 
in the notification published under that section. 

14 M. 247 = 1 Weir 776. 

(21— Ss 2, 21 {f)— Stems of trees, if forest 
produce. — The stems of trees are forest produce 
within the meaning of s. 2, Madras Act V of 
1882, and, therefore, the act of removing them 
falls under cl. (/), s. 21. 1 Weir 757. 

(5) — Ss. 2 and 43 — Logs of wood permanently 
fastened to building, whether" timber." — Logs 
of wood, when they have become part of a 
house and permanently fastened to a building 
att^bed to the earth, cease to be timber, within 
the meaning of s. 2 of the Forest Act, and are, 
therefore! not liable to attachment under s. 43 
of that Act. 9 M. 373 = 1 Weir 757. 

(4) — Ss. 2 and 50 (d)— Applicability to 
ehrotriem lands. — The acts made punishable 
under cl. Id) of s. 60 are expressly limited to 
boundary marks of any forest lands, “ to wliicb 
any of the provisions of the Forest Act apply.” 
In the definition of “ land at the disposal of 
Government” ins. 2 , Shrotriemdars are express- 
ly mentioned as landlords, whose land is exclud- 
ed from the definition. 14 M. 247 = 1 Weir 776. 

(6) —S. 3 — See No. 1, supra. 

(6) — S. 4— 5reNo. 1, supra. 

(7) — Ss. 4, 7, 16 and 21— Clearing of reserved 
forest by claimant during pendency of appeal . — 
A person put forward a ^aim to a portion of a 
forest notified for reservation, but the claim 


6. — Madras Aefs- continued. 

Act Y of 1882 (Forest) —continued. 

was rejected by the Forest Settlement Officer. 
On appeal, the District Judge reversed the 
Forest Settlement Officer’s decision. The High 
Court set aside the order, and directed a re- 
hearing of the appeal. Pending the re-hoaring 
of the appeal, the accused, the lessee of the 
claimant, trespassed oti the forest and foiled 
trees. The Sub-Magistrate acquitted the accus- 
ed, on the ground that no order in writing was 
served on the accused by the Forest Department, 
prohibiting him from felling trees during the 
pendency of the second hearing of the appeal. 
Held, that the acquittal was wrong, inasmuch 
as s. 7 renders illegal any fresh clearing be- 
tween the date of notification under s. 4 and the 
date of notification under s. 16. 12 M. 338 = 

1 Weir 760. 

(8) — Ss. 4 and 21 — Absence of notification as 
required by s. 4, effect of . — Where no notifica- 
tion has been duly issued, as required by s. 4 of 
the Act. notifying that it is intended to con- 
stitute certain tracts as reserved forests, a 
person cutting wood, in such a tract, is not 
guilty under s. 21 of the .4ct ; but, it is open to 
prosecute him under the Penal Code, if it is 
thought desirable. 1 Weir 759. 

(9) — S. 6 — Holder of a tree patta, if an 
occupier of land. — The holder of a tree patta is 
a known occupier of land within the meaning 
of s. 6 of the Forest Act. 12 M. 203= 1 Weir 
758, F.B. IF., 12 M. 226 ; li., 21 M. 433.] 

(10) — Ss. 6, 10, 16 and 21 — Owner of tree 
patta — Charge of trespa'is into reserved forest, 
when could be made. — S. 16, Act V of 1882, 
lays down that the Governor-in-Couucil may 
publish a notification declaring a forest to bo 
reserved when certain events have occurred, 
and that such forest shall become reserved from 
the date specified in that notification. One of 
the events, which must have occurred before 
the Govcrnor-in-Council can declare that a 
forest is reserved, is the disposal of all claims 
made by owners or occupiers of land. Where 
the holder of a patta of certain trees on such 
lands was convicted of the offence of trespass 
under s. 21 of that Act, held, that the conviction 
was wrong inasmuch as it was not shown that 
the claim of the accused, who was an owner or 
occupier of land, was disposed of prior to the 
Government notification making the forest 
reserved, nor was there any proof to show that 
he had not preferred his claim within theperiod 
required by law. 12 U. 226 = 1 Weir 761. 

(11) — S. 6 — See No. 1, sitpra. 

(12) — S. 8 — See No. 1, suiira. 

(13) — S. 9 — See No. 1, sxipra. 

(14) — S- 10 — See No. 10, supra. 

(15) — S. 16 — See Nos. 7, 10, supra. 

(16) — S. 21 (rt) — Reserved forest-land — Culti- 
vating such land without removal of trees or 
shrubs, whether an offence . — “ Clearing," mean- 
ing of. — The word “clearing ” in s. 21 (a) of 
the Madras Forest Act means something in the 
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6. — Madras Acts — continued. 

Act Y of 1882 (Forest) — continued. 

n.'iture of the removal of trees or shrubs. The 
provision is a penal one and must be construed ' 
strictly. Where the accused admitted that 
they had cultivated a reserved forest-land, but 
maintained that it had been cultivated pre- 
viously, and there was no evidence on the part 
of the prosecution that the accused had removed i 
any trees or shrubs from the land, held, that 
the accused had not committed anv act prohi- 
bited within the meaning of s. 21.' 26 M 470 
= 1 Weir 760. 

(1»» iS. 21 {d) — Offence under the clause, ' 
what constitutes. — The act punishable under 
S.21 (d)is that of a person trespassing, pasturing 
cattle or permitting cattle to trespass in a re- 
served forest. \ person cannot be said to 
permit cattle to trespass into a reser\-ed forest, 
unless he knows that such trespass is likely to 
be committed, and neglects, with such know- ' 
ledge, to take measures to prevent it. The 
essence of the offence consists either in a mis- 
feasance, as in the case of one wilfully pasturing 
cattle, or in a non-feasance, as in his neglecting 
to take proper measures to prevent the cattle 
trespassing in circumstances from which it may 
^ reasonably inferred that such trespass might 
have been foreseen or known as the probable 
consequence of his negligence. 1 Weir 762 
[F., 1 Weir 702.1 

(18)— To sustain a conviction under s. 21 (d) 
of the Forest Act, there must be some evidence 
either that the defendant pastured the cattle or 
permitted them to trespass on the reserved 
forest. Where the prosecution merely proves 
that the defendant’s cattle were found in the 
reserve, such cattle may be impounded, but 
the owner cannot be held liable unless some 
overt act of his bo proved. 15 M, 156 = 1 Weir 
763. 


f?* — Madras Acts — continued. 

Act Y of 1832 (Forest) — continued. 

under the former Act are not impo.sed by way 
of punishment for an offence, of which the 
owner of the cattle that were impounded wtis 
convicted. 1 Weir 763. 

(22) — S. 21 (7i) — Preparation for killing 

Where the accused entered a reserved 
forest, and were prepared for killing game there- 
in without holding a license, held, that they 
were punishable, under s. 21 {h) for the offence 
of hunting, inasmuch .\s they had gone into 
the forest in pursuit of game. 1 Weir 764. 

(23) — S. 21 — See Nos. 2, 7, 8, 10, supra. 

(24) — S. 26 — Rules framed under s. 26 — 
Object of the rules. — The rules framed under 
s. 26 of the Act prohibit the sale of the produce 
to strangers. The term “ produce ” can hardly 
mean and include an article manufactured out 
of timber. A man who cut down a jungle tree 
within kumaki land, and fashioned it into a 
boat and attempted to sell the same, could not 
be convicted under the rules framed under 
s. 26 of the Act. 1 Weir 766. 

(25) — S. 26 — Cutting wood in Ooverninent 
forests — Liability. — S. 26 is an enabling section 
and does not in itself make any act mentioned 
by it penal. It is competent to Government 
to make a rule prohibiting the cutting of trees 
on land at the disposal of the Government and 
to aflBix a penalty to the breach of such rule. 

If such a rule is made, it must be shown that 
the land was at the disposal of the Govern- 
ment, in order to make a person liable under 
that rule. 1 Weir 768. 

(26) — S. 26 — Bat's dung, if natural — Produce 
of land and trees. — Bat’s dung is not the 
natural produce of laud or trees. 1 Weir 769. 


(19) S- 21 {d) — Conviction under the clause, 
whencouldbe made. — Unless the circumstances 
were such that a trespass complained of might 
have been foreseen, or it might have been 
known that the trespass complained of would 
probably be committed, a conviction under 
e. 21 id) could not lakeplaco. Where a trespass 
could not bo committed unless the cattle swam 
a river, nearly one-fourth of a mile wide, held 
that the owners of ihe cattle could not be con- 
vict^ under s. 21 (d) for trespass bv the cattle 
1 Weir 762. 


(20) S. 21 (d) Permitting cattle trespass . — 
The mere fact that, during the absence of the 
person in charge of cattle from the locality 
where the cattle were grazing, the c.attle stray- 
ed into a reserved forest is not sufficient to sup- 
port a ,^nviction under s. 21 of the Forest 
Act. 1 Weir 764. 


(21) Ss. 21 (d) and 54 — Levy of fines unde 
s. 12. Cattle Trespass Act, whether a bar t 
prosecution under s. 21 (d).— The levy of fines 
under s. 12 of the Cattle Trespass Act, is not i 
tor to a prosecution under s. 21 (d) of tb 
Madras Act V of 1882, inasmuch as the fine 


(27) — S. 26 — Kindling fire in reserved forests 
— Penal Code, s. 289. — Rule 8, framed under 
s. 26. Act V of 1882, refers to kindling fires 
within the areas placed under fire protection. 
Where the kindling of fires occurs at a place 
beyond that area, the accused cannot be con- 
victed under the Forest Buies, nor under 
s. 285, Penal Code, a.s that section refers to fires 
likely to cause injury to person, nob to such as 
are only dangerous to property. 1 Weir 769. 

(28) — S. 26 — Rule XII of the Forest Rules — 
Purchase of forest produce from another — Penal 
Code, s. 411. — Where the accused received a 
few seers of wild mace from a Pariah female in 
payment of a debt, and disposed of the same at 
the forest depot, held, that ho was not guilty 
of collecting or selling or using forest produce in 
breach of Rule XU of the Rules framed under 
s. 26 of the Forest Act. Per Shephard, 

The presumption that fi>rest produce is the 
property of the Government does not import 
the presumption of knowledge on the part of 
the person fonnd to be selling or buying it. It 
must be proved that the person buying knew 
that he was dealing with the produce of 
Govemmeat forest. 1 Weir 769, 770. 
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6, — /Madras Acts — oontinued. 

Act Y of 1862 (Forest) — continued. 

(29) — S. 26- FeUing trees tcith^it pennit . — 
Where u person was charged with offences 
against the rules made under s. 26 of the 
Madras Forest Act, for having felled trees in 
Government land without permit, held, that the 
prosecution was bound to prove that the land 
in question was land at the disposal of the 
Government. 1 Weir 771. 

I 

(30) — S. 26 — Rnles 3 nnd 9 framed under the 

section — Land included in patta granted by 
Government. — In order to constitute an offence 
under Rule 9, the alleged unlawful act must 
have been committed either on “ reserved or 
unreserved ” land. Unreserved land is defined, 
in Rule 3, as land at the disposal of the 
Government which is not set apart as “ reserved 
land,” or otherwise specially assigned by 
Government. Therefore, land included in the 
kwnaki pattah granted to the Moopars (a jungle 
tribe in Wynad) was held to be neither laud at 
the disposal of the Government, nor land not 
“specially assigned by Government " within 
the meaning of Rule 3 of Rules framed under 
s. 26 of Madras Act, V of 18S2. Therefore, a 
person who cut trees on such land without a 
permit would not be guilty of having acted in 
contravention of Rule 9. 1 Weir 772. 

(31) — S. 26 — Forest Ttules 7 and 12 — Ryot 
cutting classified trees to be used fo- purposes of 
trade. — It would be illegal for a ryot, without 
having apormit, to sell wood cut in his Jcutnaki 
land to another person as fuel. But, so long as | 
he converts the wood to his own use. he is pro- j 
tected by Rule 7 (2) of the Forest Rules, ; 
Therefore, a ryot, who cuts classified trees in j 
kuniaki land to be used as firewood for his still 
is protected by Rule 7. 13 M. 21 = 1 Weir 767. 

(32) — S. 26— Rules 7 and 12— Removal of 
leaves from classified trees. — The mere removal 
of leaves from classified trees on unreser\'ed 
laud is not alone suflBcient to constitute a 
breach of Rules 7 and 12, when read together. 
11 M. 139 = 1 Weir 765. 

(33) — Ss. 26 and 35— See PENAL CODE, 
s. 188, 1 Weir 140. 

(84) — Ss. 26 and 56 — Importing forest produce 
— Burden of proof . — Where a person is charged 
with having imported, without permit, forest 
produce from a certain locality, the prosecution 
should prove that the produce was imported 
from that locality. S. 56 of the Act does not 
provide for any such presumption. IWeir 773. 

(361— Ss. 35, 36— Rules 2, 3, 6 and 7~ 
Illicit possession of sandalwood. — Where the 
accused was charged by the Forest Department 
with illicit possession and removal of some 
billets of sandalwood punishable, under Rules% 
2, 3, 6 and 7 of Rules framed under ss. 35 and 
36 of the Act, and the ^lagistrato acquitted the 
accused on the ground that he had not obtain- 
ed possession of the sandalwood by illicit or 
clandestine means, held, that the Magistrate 
should have considered whether the accused 

36 


6» — Madras Acts — continued. 

Act Y of 1882 iForest) — concluded. 

* 

had committed a breach of Rule 3, or 7 of the 
Rules under the iladras Forest Act. 1 Weir 
774. 

(36) — Ss. 35, 30 — Rules 2, 7 and 10 of Rules 
by Local Goveimment — Form 2— Cutting of 
tree — ‘ Moving.' meaning of — Wlmther moving 
in the act of cutting constitutes an offence under 
the Forest Act. — S. 35 of the Forest Act, in em- 
powering Government to make rules as regards 
transit, audFormNo. 2, speakingof a transport, 
do not contemplate the moving which is involved 
in the cutting cf a tree, as comprised within 
the meaning of the word ‘ transit ’ or ‘ trans- 
port.’ Under Rule 2 of the Rules framed by 
the Government under thoi Forest Act, the 
word ‘moving’ has not the sense attached to it 
in the definition of ‘ theft ’ in the Penal Code. 
4 Ind. Cas. 405 Cr. 

(37) — S, 35 — See No. 33, supra. 

(38) — S. 36— Sfc Nos. 35, 36, supra. 

(39) — S. 43 — See No. 3, supra. 

(40) — Ss. 43 and 44 — Coniiscation of property 

by Govemment ami disposal of property in 
favour of Government, lohen legal. — A Magis- 
trate has no power to order the confiscation of 
certain property, under s. 43, if the person 
charged is not convicted. But an order dispos- 
ing of the property in favour of the Government, 
while the person charged is acquitted, would 
be valid under the last sentence of s. 44. 1 

Weir 775. 

(41) — Ss. 43, 47 — Appeal from orders under 
s. 43 — Crtw. Pro. Code {1882), $. 520, — An 
appeal from an order under s. 43 of the Forest 
Act does not lie under s. 520, Crim. Pro. Code 
(1882), but lies only under s. 47 of the Forest 
Act. IWeir 776. 

(42) — S. 44 — See No. 40, supra. 

(43) — S. 47 — A}ypcal under the section — Duty 
of Magistrate— Crim. Pro. Code [1898), s. 520. 
— Where an appeal is preferred under s. 47 
against an order of confiscation under s. 43, 
the appellate Magistrate should not refer the 
appellant to a Civil Court for redress. He 
should deal with the appellant's claim himself, 
and, following the direction in s. 620, Crim, 
Pro. Code, pass an order which would meet the 
justice of the case. 1 Weir 776. 

(44) — S. 47 — See No. 41, supra. 

(45) — S. 50 — Aefs done in good faith in 
exercise of a valid right. — S. 50 is inapplicable 
to a case in which any of the acts therein 
specified is done in good faith in the exorcise of 
a valid right. 14 M. 247 = 1 Weir 776. 

(46) — S, 50 (d) — Sec No. 4, supra. 

(47) — S. 54 — See No. 21, supra. 

(48) — S. 56 — Scope of the section. — S. 56 does 
not require a Magistrate to presume that forest 
land is the property of the Government. 1 

Weir 768. 

(49) — S. 66 — See No. 34, s«p?*a. 
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S. — Madras /lets— continued. 

Act 1 of 1884 (City Municipality). 

[Rep. part, act ll of 1901 ; act III 
OF 1888. Rep. in part and amended— 
M.AD. ACT VII OF 1884. SS. 1 TO 4, 10 TO 20, 22 
TO 26 ; Mad. Act ll of 1892. amended, 
MAD. ACT II OF 1899J. 

(1) — Ss. 103 and 109 — Liability of members 
of firm to pay Municipal tax, nature of. — A 

or a partnership is a person within the 
meaning of s. 103. The tax prescribed by 
s. 103 is a tax upon a profession or trade or call- 
ing and there can be but one tax, when several 
persons jointly carry on one trade or business. 
The partner of a firm is liable only to pay the 
tax payable by the whole firm. Each member 
of the firm carrying on one business should not 
be taxed as several distinct persons. Therefore, 
the assessment of one of the partners of a firm 
as agent of an absentee partner in his indivi- 
dual capacity as a member of the firm was held 
to be illegal. 14 M. 140. \_F., 23 M. 529] . 

(2) — Ss> 103 and 192 — Power of Magistrates 
to hear appeal from assessment of taxes. — Pre- 
sidency JIagistrates have jurisdiction under 
s. 192 to determine as well the question of the 
liability to be taxed as theque.stion whether the 
person taxed is placed in the proper class, on 
appeal against the decision of the President of 
the Municipality. 14 M. 140, [F., 23 M. 529 j. 

(3) — S. 103, Sch. A (7) (.4 and 23) — Benefit 
Societies, whether liable to be taxed. — The term 
“ benefit society” distinguishes it from a society 
of which the object is purely benevolent and 
charitable or the promotion of social intercourse 
and convivial enjoyment. Such society has the 
business of investment for interest resulting in 
gain and such business is a calling within the 
meaning of s. 103, and the fact that the gain 
is not personal, but that it redounds to the 
benefit of those, in whom the subscribers are 
interested, does not render it the less a calling 
or a business. A society established to provide 
by voluntary subscriptions of the members 
thereof, with or without the aid of donations, 
relief or maintenance, for the widows and 
legitimate children of subscribers is a “ benefit 
society” and is taxable under Sch. A, cl. I (a) 
of the Act. 11 U. 253. 

(4) — S. 109 — See No. 1, supra> 

(6)— Ss. 170, 174, 338 and 341— Liability of 
Government to pay tax for importing timber . — 
Where the Superintendent of the Government 
Gvm Carriage Factory in the City of Madras 
caused certain timber to be brought into the 
city without obtaining a license and paying the 
fees prescribed by s.841 of Madras Act I of 1884, 
held, that the Government was liable to pay 
duty on the timber imported and that the 
exemption in favour of the Government under 
s. 338 from taking out license for storing wood 
would not apply also to s. 341. Nor would 
s. 174 exempting Government property from 
payment of tolls, apply to s. 841, as the fee 
leviable under the latter section would not 
amount to * 'tolls’ ’ within the meaning of 8.174 


6, — Madras Acts — continued. 

Act I of 1884 (City Municipality)— confinued. 

as the tolls referred to in that section were 
those tolls which were leviable under s. 170 of 
the Act, such as specified in Sch. D. 25 M. 457 

= 12 M.L.J. 208 = 1 Weir 800. 

(6) — S. 174 — SeelAo. 5, supra, 

(7) — S. 192 — See No. 2, supra, 

(8) — S. 307 — Deposit of stable refuse in a 
dust-bin, whether an offence under the section. 
— Held, by Moore and O’Farrell, JJ. (Subrah- 
mania Ayvar, C. J., dissenting) : — A person, 
who deposits stable refuse in a Municipal dust- 
bin erected in a street cannot be convicted of 
an offence under the latter clause of s. 307 of 
^ladr.aij Act. I of 1884. inasmuch as the person 
who throws the refuse into a dust-bin cannot be 
considered to have deposited the refuse in the 
street within the meaning of s. 307, cl. 2. 28 
M. 164. 

(9) — 5s. 356' and 341— Scope of s. 341— 
Government whether exempted from paying the 
tax. — S. 341 is in no sense ancillary or depen- 
dent upon s. 338. It really imposes Octroi 
duties or Town duties on the importation of 
timber or firewood, the duty being regulated 
with reference to its weight. The primary 
object of s. 341 is the levy of import duty and 
that is entirely independent of s. 338. It is 
impo>sible, therefore, to connect s. 341 and 
.s. 338 in such a wa 5 ’as to justify the engrafting 
on the former of the exemption in favour of tho 
Government contained in the latter, 25 M. 
457 = 12 M.L.J. 208 = 1 Weir 800. 

(10) — S. 338 — See No. 5, supra. 

(11) — 5. 341—Crim. Pro. Code (1898), a, 197 

— Sanction to prosecute a public servant 
bringing timber without licejxse into the City of 
Madras. — The offence of bringing wood into 
the City of Madras without a license, as re- 
quired by s. 341 of the City of ]\fadras Muni- 
cipal Act, is not an offence which could be 
committed by a public servant only, nor does 
it involve as one of its elements that it has 
been committed by a public servant. There- 
fore, no sanction is necessary for the prosecu- 
tion of a public servant under s. 341 of tbe 
Municipal Act. Where the Superintendent of 
the Gun Carriage Factory in Madras caused 
timber to be brought wit hin the City of Madras 
without a license, as provided by s. 341 of 
Madras Act I of 1884, held, that no sanotion» 
under s. 197, was necessary to prosecute hitn 
under s. 341, Act I of 1884. 25 M. 15=** 

Weir 223. [R., 7 C.W.N. 750 = 30 C. 9*27]. 

(12) — S. 341— See Nos, 5. 9, supra. 

(13) — Sch. A — Mutual Assurance Company 
— Liability to pay tax. — ^In order to render a 
company liable to taxation under the Madrw 
Municipality Act, it is not necessary that it 
must be a company of the character defined 
in the Madras Joint Stock Companies Act. A 
Company carrying on business, as a b^eflt 
society, if it carries on business for gaizii is 
liable to taxation under the Act. In the case 
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Act I of 1884 (City Municipality)— 

of such societies, the aggregate of the sum 
■contributed by those associated for the common 
purpose, e.g.y in the Ci\se of industrial and pro- 
vident societies, for the relief and miintenance 
■during sickness and infirmity- of members and 
their families, or in the case of assnr.ince 
societies, premia paid by the insurers and the 
profits from the investment of such sums, 
would constitute the “capital” of the com- 
pany under the Act- 11 M. 238. 

(14) — Sch. (b) — Bicycle, ivhethcr liable to be 
taxed . — A bicycle is a vehicle with springs 
within the meaning of Madras Act I of 1S34 
And is, as such, liable to be taxed. 19 M. 83. 

See Mad. Act V of 1878, 8 M. 429. 

Act IV of 1684 (District Municipalities). 

( REP. IN P.4RT, ACT IX OF 1889 : ACT II 
DP 1901. Rep. in part and a.mended. 
Mad. act hi of 1897. amended, mad. 
ACT I OF 1899] . 

(1) — Rules under — Criminal Procedure Code 
(2598), s. 196 — Proceedings of Collector accord- 
ing sanction for prosecution — Appeal , — The 
Collector of a District, acting under the rules 
framed under the Madras District Municipa- 
lities Act, 1884, is not a ” Court ” within the 
meaning of s. 195, Crim. Pro. Code, and no 
appeal lies to the District Judge against an 
order passed by him under that section. 2 Ind. 
Cas. 426. 

(2) — Order to vacate a stall in public market, 
effect of . — An order to vacate a stall let for 
purposes of sale in a public market, clearly 
amounts to a direction not to sell from the 
date on which the stall is required to be 
vacated. 2 M.L.J. 206. 

(3) — Bona fide dispute ns to ownership of 
land . — Where there is a bona fide dispute as to 

• ^e ownership of the land, the person claiming 
the laud bona fide is entitled to put a sun-shade 
without the sanction of the Municipal Com- 
missioners. 1 Weir 732. 

(4) — S. 3 — Buildijig " — Addition of wing 
atid tower to a building . — A wing and a tower 
added to an existing building come within the 
definition of the term building in s. 3 of the 
Act. 1 M.L.J. 37. 

(5) — Ss. 3 and 60 — Wftal arc Municipalities 
— Exemption from payment of profession- tax . — 
A certain person claimed exemption under s. 60 
from payment of profession-tax to the Bellary 
Municipality on the ground that, during the 
half-year, he paid “profession-tax” to the 
Bellary Cantonment. Held, that the Bellary 
Cantonment, not having been declared a 
Municipality under cl. (14) of s. 8, was not a 
Municipality constituted under the Act ; and, 
therefore, the payment made by the defendant 
to the Bollary Cantonment, not having been 
made to any other Municipality, does not, 
under s. 60, exempt the defendant from his 
liability to pay to the Bellary Municipality. 
4U.L.T. 477 =0Gp.L.J. 91. 


d, Madras Acts — continued. 

Act lY of 1884 (District Municipalities) — ctd. 

I (6)— Ss. 3 (37). 169 and .283— txVeni of 
I public street" — Verandahs, etc., erected with- 
\ in the li?nits of adjacent property — License . — 

; Under the definition in s. 3 (27) of the Act, a 
public street extends only up to the bouiid- 
I aries of the adjacent property. Verandahs and 

, other coverings erected within the limits of the 

adjacent property do not require the special 
license under s. 169 of the Act. which is re- 
quired in the case of projection “ o\or pyals and 
I pavements in front of anv building or land in a 
public street.” 31 M. 181 = 8 Cr. L.J. 72. 

(7)— S. 10-B— Feeding rofers.— The feeding 
of voters which results in the procuring of 
' votes may amount to an offence under s. 10-B. 

1 Therefore, a Magistrate, who dismissed a com- 
^ plaint which charged a candidate for a municipal 
election with having fed the voters, on the 
ground that the allegation in the complaint, 
even if true, did not amount to an offence 
! under s. 10-B, was held to be wrong. 1 Welp 
j 726. 

■ (8)— 5. -11— Penal Code, s. 353— Municipal 

I Insjiector, whether a public servant. — A Munici- 
; pal Inspector is a public servant within the 
meaning of s. 41, Madras Act IV of 1881. If 
I he is assaulted in the execution of a distress, the 
I person assaulting is liable to be punished under 
s. 353, Penal Code. 13 M. 131 = 1 Weir 345. 


(9)— *5. 63, sch, A. 4 — Tax on 

, moneyde)tders.—The effect of the proviso to 
j the Schedule of the Act is not to make taxable 
• persons who. apart from the proviso, would be 
I in no class at all. A person, who carries on 
the business of a money-lender and whose in- 
come is below Rs. 30 a month, is not chargeable 
I with a tax under s. 53 of the Di.strict Municipali- 
ties Act. 11 M.L.J. 312 = 24 M. 644. 

(9-a)— Ss. 53 aiui 262— Tax on ” income " — 
Meaning of term “ income. ’’—The word ” in- 
come’’ which occurs throughout sch. A, of the 
Act must be taken to meau the “ net income” 
or profits derived from the business and not 
the gross income or receipts. Where a person 
IS assessed under s. 53 and sch A on his 
estimated gross income, the provisions of the 
Act have not been complied with and the 
jurisdiction of the Civil Court to question the 
legality of the assessment is not barred bv 
8.262, 8ub-s. 2. 27 M. 547 = 14 M.L.J. 410. 


vxv,, ou ana iVif—L,iability to be 

separately taxed for business carried on indiffer- 
ent capacities. — The appellant carried ou busi- 
ness as a trader in cotton, and also carried on 
business as a purchaser of cotton on commission, 
m other words, as a commission agent for an 
absent principal. In respect of this cotton 
occupation, he had already been assessed and 
paid tex which could be levied under the 
Act. Held that, as the appellant had already 
been pereonally charged under one de.signation, 
he could not be again charged under any other 
designation. Held, also, a merchant carrying 
on a business m one town cannot, by reason 
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&ct lY of 1884 (District Municipalities) — ctd. 

that be purchases cotton through a commission 
agent in another town, be hold to be carrying 
on business within the town in which the pur- 
chase is made. 1 Weir 726-A. 

(11) — S. 60 — See Nos. 5, lO, supra. j 

(12) — -S. 63 (3 and 3} — Taxon land. — Subject 
to the conditions mentioned in s. 63, a tax 
levied under sub-s. 3 of s. 63 on all lands 
within a Municipality indiscriminately is a 
legal tax. 24 M. 195 = 1 Weir 726-B. 

(13) — S. 63, cl. 3 — Madras District M'nnici- 
palities Aine/idtnent Act, III of 1897, s. ■19 — 
Lands used solely for agricultural purposes — 
Liabiiity to the tax — Meaning of the expression. 

Lands Jised for agricultural ptirposes ." — 

S. 63 of the Madras District Municipalities Act, 
as amended by the Madras Act, III of 1997, j 
exempts from the enhanced rate of taxation, 
that may be imposed in certain cases under 
sub-s. 3, lands used solely for agricultural pur- 
poses. Lands, on which potato, grain, vegetables, 
are grown, are lands used solely for agricultural 
purposes and are, therefore, exempt from the i 
enhanced rate of taxation. In construing the i 
words "lands used .solely for agricultural pur- 
po.ses.” the definition of the tenn "agricultural 
purposes ” given in English .Agricultural Rates ! 
Act and in Murray’s Dictionary may be referred 
to and followed ” 25 M. 627 = 1 Weir 727 = 12 
M.L.J. 393. 

(14) — S. 103 — Attachment of doors of houses, 

validity of. — The doors of a house are not 
moveable property and cannot be distrained 
under the first portion of cl. 1 of s. 103 of the 
Madras Act (IV of 1884). 13 M. 518 = 1 Weir 
730. [F., 14 M. 407.] 

(15) — S. 103 — Prosecutio7i under the section, 

whether barred by civil suit- — The fact that a 
civil suit has been brought docs not bar a prose- 
cution under s. 103. 1 Weir 731. 

(16) — Ss. 103 and 111 — Failure to pay tax — 
Procedure to be adopted before launching prose- 
cution. — A person cannot be prosecuted under 
g. 103 for default of payment of tax, unless it 
appears that the tax cannot be recovered by 
distress and sale of the moveable property of the 
defaulter. 9 M. 429. 

(17) — S. 103 — See No. 10, supra. 

(18) - S. Ill — See No. 16| supra, 

(19) — S. 167 {2) — Scope of the section. — The 
mere fact of a door opening into a public 
street is not sufficient to bring it within the 
8. 167 (2). If the door, though it opens in { 
the street, does not open outwards but inwards i 
into the house, the section does not apply. 1 
Weir 731. 

( 20 ) — s. 169 — See No. 6, supra. 

(211 — S. 173 — ObsfrMc/ioji to high road. — The 
depositing, by any one, of any article on the 
highroad except with the license of the Huni- 
oipality under s. 173, is an obstruction, inas- 
much as the public are entitled to the whole 
width of the road unimpeded by any article 
deposited thereon. 11 U. 343 =1 Weir 732. 
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(22) — S. 179 — '^Renewed'Hncludes also repair. 

— The word " renewed” in s. 179 of Madras 
Act IV of 1884 includes also repairing. 19 M. 
241 = 1 Weir 732 (h). [D., U.B.R. 1904. 3rd 

Quarter, Upper Burma Municipal Regulation, 

IJ. 

(23) — S. 179 —External roofs — Construction. 
— Where the facts of a case, beyond dispute, 
established, on the part of the accused, acts 
contravening the provisions of s. 179, District 
^luoicipalities Act, held, that the construction 
that s. 179 operates only when the roofs, etc., 
are constructed outside the house, i.e., exter- 
nally, was erroneous. 2 M-L.T. 499 = 7 Cr. L. 
J. 219. 

(24) - -S. 179— Inflammable material — Mats 

made of bamboos. — Bamboo mats used in the 
erection of a pujidaf are inflammable material 
within the moaning of s. 179. 1 Weir 733. 

(25) — S. 179 -Sec MaD. ACT III OF 1871, 
s. i48, 1 Weir 732 (a). 

(26) — S. 180 — Erection of building — License, 
itecessity for. — Either a license or permission 
iu writing from the Municipal Council is neces- 
sary under s. 180 before commencing to erect 
a building, except in the case of default on 
the part of tlie Municipal Council mentioned 
in cl. 5 of s. 180. 1 M L.J. 37. 

(27) — Constructing a pyal without having 
obtained a license from the Municipal Council 
and before the expiration of six weeks from the 
date of sending the application is an oflence 
under s. 180, cl. 5 of the Act- 9 M.L.J. 835. 

(2S) — Ss. ISO, 263 and 264 — Application for 
license to build thatched roof — Illegal refusal 
of sanction — Erection of roof with tiles after 
six weeks — Object of s. ISO. — A person applied, 
under s. 180, to erect a building with a thatched 
roof and the application was refused by the 
Municipality on the erroneous ground that the 
land was public land. At the end of six weeks, 
he erected the building with a roof of tiles and 
not of thatch. Held, that the sanction was 
illegally refused and the erecting of a roof of 
tiles, when the application was for erecting » 
roof of thatch, would not make him liable tu 
be convicted of an offence under s. 180 of 
Madras Act IV of 1884. 9 M.L.J. 337. 

(29) — It is clear, on a perusal of s. 180, 
no power is thereby conferred on the Municipal 
Council of depriving owners of the legitimate 
use of their land. The object of the section la 
no other than to ensure the safety and sanita- 
tion of buildings to be newly erected. What 
the Council has to consider under the section 
is the plan of the proposed building; and 
grounds on which the same can bo disapprove 
are such as are stated in cl. 4. A person intend- 
ing to build on his land made the 
application for a license, which the Municipality 
granted as regards a portion only of the appli- 
cant’s land, as they required the rest for wide^ 

iug a lane. The building was erected on the 

whole land, and the builder was convicted o 
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building contrarj’ to tlie terms o( license. Held 
that, as the order of the Municipality was not 
legal, no penalty cohld be enforced on the 
builder and no notice could be given to him 
requiring him to pull down the building. 16 
M. 230 = 1 Weir 733. [R., 2 Bom. L.R. 572, 27 
B. 221 ; D., 21 B. 187.] 

(30) — Ss. 187 and 364-A — Failure to comply 
icith notice issued under s. 187 {1} of the Act — 
Penalties prescribed Oys* 187 (3) and s. 304 oj the 
-Icf. — A party failing to comply with a notice 
issued by a Municipality, under s. 187 (1) of 
the District Municipalities Act, requiriug the 
removal of a building, renders himself liable 
to the penalty prescribed in s. 187 (2). The 
penalty prescribed under the general provisions 
of 8. 264'A is not applicable to such a case 17 
M.L.J. 560 = 7 Cr.L.J. 8 = 2M.L.T. 520. 

(31) — S.188[j) — License under the Ej:plosives 
Act, IV of 1884, whether sufficient . — There is 
nothing in either the District Municipalities Act 
or in the Explosives Act to show that a license 
under the latter Act exempts the licensee 
from the obligation, imposed by s- 188 {j) of the 
former Act, to take out a license from the 
Municipal authorities, if the explosives are kept 
within the limits of the Municipality. 1 Weir 
740. 

(32) — S.188 («) — Construction of words "offen- 
sive and dangerous trades" — Keeping more than 
ten head of cdttle without license- — The words 
*■ oliensive and dangerous trades ” in s. 188 Oi) 
of the Act are merely words of general descrip- 
tion to facilitate reference, and cannot limit or 
control the plain words of the section, which 
are, “no place shall be used for any one or more 
of the purposes specified in the section unless 
licensed.” A person keeps more than ten head 
of cattle in a private place without license is 
guilty of an offence under s. 188 (n), although 
the cattle are not kept for purposes of trade. But 
the High Court did not interfere with the 
acquittal of a person who kept temporarily 
more than ten head of cattle without a license. 
30 M. 220 = 2 M.L.T. 64 = 5 Cr. L J. 189 = 17 
M.L.J. 371 = 6 Cr. L.J. 128. 

(83) — Ss.idS and 189— Keeping an unlicensed 
private carl-stand. — Where, in the prosecution of 
a person under s. 189 of ’Madras Act IV of 1884 
for keeping an unlicensed private cart-stand, it 
was proved that some ten or fifteen carts from 
outside villages daily resorted to the premises 
of the accused, laden with produce and goods of 
various kinds intended for sale to the general 
public, but not specially to the accus^, the 
accused acting as broker between the owners of 
the produce and the public, and the carts were 
to stand on the promises until the completion 
of the sale and removal of the goods, held, that 
the premises wej^e used as a^art-stand under 
8. 1*88, Act IV of 1884, and the accused was guilty 
under s. 189 of the Act. 22 M. 456 = 1 Weir 
789. 

(84) — Ss. 188 and 189 — Separate licenses for 
each of the modes of user — Hack-stable, if a 


6, — Madras Ac/s— continued. 

Act lY of 1884 (District Municipalities) - ctd. 

livery stable — Lime-kiln. — The District Munici- 
palities Act requires a license for each of the 
modes of the user of the premises specified in 
els. (rt) to (g) of s. 138. The mere fact that 
a person has taken out a license for a tannery 
would not entitle him to use a lime-kiln with- 
out taking a separate license. although the latter 
may be merely a subordinate part of the busi- 
ness of tannery. Each separate kiln is a sepa- 
rate “place” and, therefore, requires a separate 
license- A back-stable is a livery stable within 
the meaning of s. 1S8. 1 Weir 737. 

(35) — S. 189 — Unlicensed private cart-stand — 
When a place becomes a “ ca} t-sta}ui." — To con- 
stitute the offence of keeping a private cart- 
stand, without a license, within the limits of a 
Municipality, under s. 189of Madras Act IV 
of 1884, it is not necessary for the prosecution 
to prove that it is “ offensive” or “ dangerous ” 
or that fees are levied in it Nor is a place a 
cart-stand within the meaning of the section, 
merely because one or more carts stand there. 
The term must be construed reasonably with 
due regard to all the circumstances of the case, 
e.g., how many carts use thu place from time 
to time, whether they belong to one or more 
pei'sous, whether fees are levied, how long the 
carts remain there, and the purpose for which 
they go there, whether for the sale of goods to 
the owner of the premises or to others, or for 
the purpose of being engaged for hire. 21 M. 
293 = 1 Weir 738. 

(36) — S. 189— 5ecNos. 33, 34, supra. 

(37) — Ss. 190 and 377 — Partner of fees levi- 
able under s. 190. —A farmer of the fees leviable 
under s. 190 is not a person employed by the 
Municipal Council to collect the fees on 
account of the Municipality. Where a farmer 
of the fees leviable under s. 190, in respect of 
carts laden with mp.nganese, demanded fees 
under s. 277 in respect of carts laden with 
chillies, held, that the cart-drivers, in refusing 
the payment, were not guilty under s. 277 of 
the Act. 1 Weir 753. 

(38) — 5s. 191 and 192 — Slaughter of animals 
in private premises for private consumption , — 
The slaughtering of a sheep by a person in his 
own premises for the purpose of private con- 
sumption is punishable under s. 192. 1 Weir 
742 (a). 

(39) — 5s. 191 and 197 — Using unlicensed 
private place as market — Sale of flesh without 
license. — Where a person sold mutton at a 
place, not licensed for use as a market, held, 
that he was punishable under s. 197 of the Act, 
if his use of the place, which was private pro- 
perty, was as a market, i.e., as a public place 
for buying and selling. Even if it wore other- 
wise, he was guilty of an ofience under s. 191, 
ol. 2 of the Act, for having sold without license 
“ flesh intended for food.” 29 M. 185 = 3 Or. 
L.J. 458. 

(40) — Ss. 191, 192, 193 and 194— License to 
keep a butcher*8 shop — Public market — Scope 
and nature of s. 194. — Persons keeping butcbec’a 
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shops, not used as slaughter-houses, when those 
shops are not licensed markets at the passing 
of the Act, and when they have not since 
been declared by the Municipal Council to be 
markets, are not bound to take out licenses 
under s. 191, cl. 2 of the Act. The Municipal 
Council will not also be justified in refusing to 
give them license, except on the condition that 
they should remove to a fixed market. 10 M. 
216 = 1 Weir741. 


(41) S. 191 |2) refers to a place other than a 
public slaughter-house used without a special 
license for the purpose mentioned therein. The 
very act of providing a public slaughter-house 
is a license to the public to use it as such, 
and there is no obligation to take out a special 
license under s. 191 (2). If. in providing a 
place as a public slaughter-house, a portion is 
set apart also for the sale of flesh, it is a public 
market within the meaning of s. 194. It is 
important to bear in mind, in construing 
s. 194, the fact that the property in the public 
market, the right of possession as owner, and 
its regulation aud control arc, for the purposes 
of the Act, vested in the Municipal Council. 
Reading s. 194 in the light of that fact, the 
clause which enables the Municipal Council to 
lev)’ rents, fees and tolls appears to be an 
enabling provision and it does not operate to 
take away any right which they have as owners 
of the public market. The view is confirmed 
by cl. 8 which pre-supposes a valid lease or 
tenure granted by them and empowers them to 
determine the lease at once in the event of 
there being a conviction for a breach of a 
byc-law. 2 M.L.J. 206. 


(42) S. 192 — See Nos. 38, 40, supra. 

(43) — S. 193 — See No. 40, sztpra, 

(44) — S' 194 — See No. 40, supra. 


(45) — S. 193 — Notice by Municipality on a 
tciiant of a stall jrrohibiting sale — Jttrisdidicn 
of Magistrate.— Vihete a tenant of the Munici- 
pal Council, holding a stall or shop, was pro- 
hibited from selling in the stall, held, that the 
tenant could not be prosecuted under s. 195, as 
the matter of the dispute between him and the 
Municipal Council was of a civil nature. 
Quare Whether a Municipality which has 
leased out a stall or shop to a person can, by 
giving a notice under s. 195 of Act IV of 1884, 
prevent the defendant from selling goods in the 
shop or stall so let to him by the Council and 
render him liable to the penalty prescribed bv 
that section. 1 Weir 746. 


(46) — S. 197 — See No. 39, supra. 

(47) — S. 203— Prohibition of a sale in streets. 
~A conviction under s. 203 is bad, if the noti- 
fication prohibiting the sale is not published in 
the District Gazette, and if such notification 
does not specify the street or part of the street 
in which the sale is prohibited. 1 Weir 746, 

(48) — 5s. 207 and 221 — Notice to erect a wall 
to secure privacy of neighbour’s backyard— 

y.Prospectwe ssnfsnce.— A Municipal Council is 
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not empowered by s. 207 or by any other sec- 
tion to require the owner or occupier of land to- 
erect upon his land a wall to secure the privacy 
of his neighbour’s backyard. A conviction 
and sentence under s. 221 can only relate to 
the offence actually charged and proved against 
the offender. He cannot be sentenced pros- 
pectively for any repetition of the offence. The 
latter words of the section merely denote the 
scale of punishment which may be inflicted 
on offenders who repeat the offence. There is 
nothing in them to obviate the necessity for a 
fresh prosecution. 1 Weir 747. 

(49) — S. 221 — See No. 48, supra. 

(50) — S. 222. Scope of —Its applicability to 
streets and lanes having no drains. — The provid- 
ing of drains by the Municipality is not a 
condition precedent to the obligation, imposed 
by s 222 of the Act. upon the owner or occu- 
pant of a house, of not letting dirty waters 
into the s'^rect. But the practical hardship 
in enforcing the obligation in particular cases, 
where no drains are provided, may be taken 
into account by the Magistrate in graduating 
the penalty. The words “except a drain" 
after “ street “ arc inserted in s. 222 by Act 

III of 1897, because a street, as defined in the 
Act, includes a drain where there is such in 
or on the side of a street, but they do not 
imply that any street, to be within the purview 
of the section, must have a drain, in or by the 
side of it. 3U M. 221 = 17 M.L.J. 372 = 6 Cr. 
L.J. 129 and 235. 

(51) — S. 222 — Allowing sewage tcater to run 
into street, if an offence. — An owner or occu- 
pier of a house, who lets sewage water in the 
street, commits an offence under s. 222, Act 

IV of 1884, although the JIunicipality has not 
provided drains. The section contemplates 
two classes of cases, in one of which the street is 
not provided with draius, and in the other such 
provisions are made. In the latter case, it 
wa.$ intended to secure that the offensive water 
should actually pass into the drain, and not 
be allowed to be soaked into the walls or 
ground at the side of the drain. 18 M. 91 = 

1 Weir 747. [F.. SOM. 221 = 17 M.L.J. 372.] 

(52) — S. 228 — Order by Municipality to drain 
off stagnant water and to fill up a pit. — Where 
a Municipality gave a notice to the accused, 
under s. 228, Act IV of 1884, calling upon him 
to fill up certain pits completely, so that water 
may not stagnate therein and also to drain off 
the stagnate water, held that the first part of 
the notice went beyond the powers conferred 
by sub-8. 1 or sub-s. 2 of s. 228, but that the 
second part of the order was clearly within the 
powers of the Municipality. But the notice 
should be treated ns bad in it.9 entirety, for. te 
hold otherwise would impose upon the accused 
the obligation of picking out from the notice 
the requirements which it was within the 
power of the Municipality to call upon him to 
carry out. i Weir 749. 
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(53) — S. 26*2 — See No. 9, supra. i 

(54) — Ss. 263 a7ul 264 — Encroachvicnt on ] 

public street , — Where person erects a fence in i 
a lane and, thereby, encroaches on the lane, ! 
without obtaining a license from the Munici* ' 
pality, he is liable to be punished under s. *263. ; 
District ^lunicip.alities Ai t, although, it may | 
be. he cannot be convicted under s. 264 in the 
absence of a resolution passed by the Municipal j 
Council. 21 M. 246 = 2 Weir 17. i 

(55) — S. 263 — See Nos. 6, 23, supra. ' 

(66) —S. 264 — Poicer to hnpose prospective i 
fine. — Though s. 264 prescribes a further fine, | 
a Magistrate is not empowered, under that see- | 
tion, tiC impose a tine prospectively on a person, | 
who is convicted under the section, in respect 
of the period during which he fails to comply 
with the order of a Magistrate directing the 
removal of a building constructed against the | 
order of the Municipality. The proper course i 
in such cases is to institute further prosecution, 
if there is occasion for it, and allow the accused 
an opportunity of defending himself before . 
the further fine is imposed. 16 M. 230=1 
Weir 733. [72., 171 P.L.R. 1903 = 13 P.R. 

1903J . 

(57) — S. 264—Non-co7n2)liance with notice 
issued by a Municipality. — '^^ here a prosecu- 
tion is instituted, under s. 264, cl. (1). (II) of 
the Act, for not complying v/ith a notice issued 
by a Municipal Council, requiring the accus- 
ed to prevent the flow into the street of waste 
and sewage water from certain houses belong- 
ing to him, the accused incurs a penalty for 
non-compliance with the notice, only if the 
issue of the notice is authorised by some pro- 
vision of the Act. 1 Weir 7S1. 

. (58)— S. 264— 3'ee Nos. 28, 54, supra. 

(59) — S. ■264-A — See No. 30, supra. 

(60) — S.269 — Money due on a toll contract. — 
Money due from a contractor under a contract 
with the Municipality by which he has assigned 
to him the right to collect tolls, in coiisider.ation 
of a money payment to the Municipality, docs 
not come within any of the provisions of s. 269 
and is neither a "rent” nor a “toll.” A 
contractor failing to pay money due under such 
contract cannot be convicted under that section . 
26 M. 475 = 1 Weir 752. 

(61) — Ss. 274 and 277 — Resistance offered to 
distraining officer — Penal Code, s. 99 (2) — The 
officer entrusted with the work of distraint is, 
under s. 109, Act IV of 1884, empowered to 
distrain the defaulter's property wherever the 
same may be found within the Municipal limits. 
No previous notice of the officer's intention to 
enter the house for the* purpose of making the 
distraint is required under s. 274. Even if the 
section were applicable, the defaulter, in offering 
resistance to the officer, is not justified under 
9. 99 (1), Penal Qode. 1 Weir 7S2. 

(62) — S. 277— See PENAI. CODE, s. 183, 

1 Weir 128. 
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(63) — S. 277 — See Nos. 37, 61, siqn'a. 

(64) — S. 284— Offence under sectiou, ivhat 
constitutes. — The objectof thesectiou, generally, 
is to prevent unauthorised persons collecting 
monies under colour of the Act. But where 
a person collects, in his own right, monies due 
to the Municipality who claim them as owners 
of the land, and not under any provision of the 
Act, he is not guilty of an offence under s. 284 
of the Act. 1 Weir 754. 

(65) — S. 284— Penal Code, ss. 44 and 384 — 

Illegal levying of toll. — Where certain cartmen 
who had paid loll legally leviable on empty 
carts on entering the town were prevented by 
the gumastha of a toll-contractor illegally from 
passing through the toll-gate, unless they paid 
an extra toll on leaving the town, held that 
such detention amounted to an injury under 
s. 44, Penal Code and that the accused was 
properly convicted under s. 384, Penal Code. 
Held, also, that the conviction might also have 
been sustained under s. 284 of Madras Act IV 
of 1884. 1 Weir 29 =1 Weir 444 ; 1 Weir 754. 

(GG) — 6’. 264 — Imprisonment in default of 
2 )ayment of fine. — There is no provision in the 
Act for imprisonment being awarded in default 
of payment of fine, and the procedure for levying 
fines is laid down in $. 286. 1 Weir 753. 

(67j — Bye-law Ko. 46 — Covering drains 
without permission of Municipality. — Bye-law 
No. 48 fnimcd under Madras Act IV of 1884 as 
amended hy Madras Act III cf 1897 is as 
follows " No public drain shall be covered 
without the permission ot the Municipal 
Council.” The bye-law applies to all drains 
which existed in a covered state at the time 
the bye-law came into operation. The word 
“ shall" is used throughout the bye-law in the 
imperative, and not with reference to time. 
This is the sense in which it is used in bye-law 
No. 48. Where a person had, prior to the 
coming into operation of bye-law No. 48, 
erected a covered drain without the permission 
of the Municipality, and there was an earlier 
bye-law in the same terms as the existing bye- 
law during the time of erection, held, that his 
conviction under the new byc-law was legal. 
23 M. 213 = 1 Weir 760. 

Act Y of 1884 (Local Boards', 

I REP. IN PART, ACT II OP 1901. REP. IN 
PART AND AMENDED, MAD. ACT VI OF 1900. 
AMENDED, Mad. ACT III OF 1890, SS. 1 TO 6.] 

(1) — 5. 43 — Sanitary Inspector appointed by 
Local Board, whether a public servant. — S. 43 
of the Local Boards Act runs as follows 
“ Every member or servant of aLocal Board, or 
of a Panchayat, every contractor or agent, to 
whom the collection of any tax, etc., is 
entrusted, etc., shall be deemed to be a public 
servant." The words "towhom the collection, 
etc., is entrusted" govern only the words 
“ contractor or agent " immediately preceding 
them.. A Sanitary Inspector appointed by the 
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Local Board, is, therefore, a public ser\'ant 
■within the meaning of s. 43 ol the Local 
Boards Act. 21 M. 428 = 1 Weir 792. 


(1-a) — S. 60 — SeeJ^o. 18, sujn'a. 


(2) Ss. 77, 78, SI. OA and 103 — Penal Code, 
ss. 99, ISO and 353 — liesistance to distraiyivuj 
officcr—Notice of demand of house-tax taWioui 
filling tip completely the lunise-rcgistcr — Illegal 
distraint of tools of artisan.— The accused, a 
potter, failed to pay the tax clue on his house 
after service of notice of demand, which was 
affixed to his house. There was an omission 
in the notice of demand in that, one column of 
the house-register was not filled up. The 
accused not having paid the lax. a warrant or 
distress was issued and a bucket and a 
spade belonging to him were attached. 
The distraint was resisted by the accused who 
recovered and retained hU articles. Held, 
that the omission to fill up one column of the 
house-register was cured by s. 155, cl. 1 of the 
Act and that the service of the notice was 
regular and that the accused, in resisting the 
distraint, b.ad committed an offence under 
ss. 186 and 353 of the Penal Code, inasmuch 
as the accused has no right of self-defence, the 
act of the officer being an act done in good faith 
and under colour of his cffice. 21 M. 296 = 1 
Weir 185. f/e.. 27 A. 10U = A.W.N. 1905, 74 

= 2A.L.J. 219J. 


(3) — S. 78 — See No. 2, supi-a. 

(4) — S. 81 — See No. 2, su/jrn, 

(5) — S 87 — Government 67or<?s and Equi- 
pa/fes-^Stores and carts belonging to Government 
Jail Liability to tolls. — Stores and carts 
belonging to the Government Jails come 
within the words “Government Stores and 
Equipages ” in s. 87 of Act V of 1884, and are 
free from tolls under the Act. 20 M. 16 = 1 Weir 
793 . 


(6) Ss. 89, 92 — A bsenxe of toll-gates.-^ 
Where a toll-gate has not been constructed 
under the provisions of s. 89 of Madras Act V 
of 1884, s, 92 does not apply. 1 Weir 794. 

(7) — Ss. 89 and 92 — Coninction under s. 92 — 
Necessary proof.— X conviction under s. 92, 
^ladras Act V of 1884, pre-supposes a liability 
to pay toll and an intention to avoid its pay- 
ment. It lies on the prosecution to prove 
everything necessary to support the conviction. 
Where the prosecution did not prove that a 
table of the tolls, as provided by s. 89 (2), had 
been put up at the toll-gate or station, held 
that a conviction under s. 92 was not sustain- 
Able. 1 Weir 793. 

(®) S, 92 — See Nos. 6, 7, supra. 

(9) — S. 94 — Tools of artisan, attachment of. 
— Spades and buckets belonging to a potter are 
tools of artisan or implements of husbandry, 
And are, therefore, exempt under s. 94 of Act V 

of 1884, from attachment. 21 M. 296=1 Weir 
188 « 
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i (10) — S. 94 — See No. 2, supra. 

I 

* (11) — S. 98— Building erected on poramboke 
i land. — Where a building is erected on a poram- 
; boke land, it is not competent to the Magistrate 
I to issue a notice under s. 98 as such land is not 
; a public street. A failure to obey the notice i.s 
! not punishable. 1 Weir 794. 

j (T21 — S. OS — Notice to remove obstruction on 

public road, — The Chairman of a Union is.sueda 
I notice, under s. 98 (2) of Madras Act V of 1884, 

! to the accused to remove an encroachment 
I alleged to have been made upon a public street. 

The power to issue notice was delegated to him 
: by the President, Taluq Bo.ard. Tbeencroach- 
I ment itself existed prior to the passing of the 
Act. The accused disobeyed the order, but 
; there was no evidence of obstruction. Held, 

I that the accused was nob guilty under s. 188, 
t Penal Code. 1 Weir 795. 

I 

(13) — S, 08 — Notice by Union to 

I remove a wall — Disobedience — Penal Code, 

I s. 1S8. -The accused, who had an open veran- 
dah in front of his house, euclosed it by build- 
ing a wall. Thereupon, a notice was issued by 
the Chairman of the Union, who was not so 
authorised, calling on him to remove the new 
erection. The accused, having failed to comply 
with the order, was convicted under s. 1S8, 
Penal Code. Held, that the conviction was 
illegal as there was nothing to show that the 
accused erected any obstruction on any public 
street, his enclosing his own verandah being no 

; such obstruction, and as the Chairman wa.s 
not competent to issue the notice. 1 WclP 
796. 

(14) — Bs. 98 and 100 — Penal Code, s. 188 — 
Disobedience to a notice ordering the removal of 
obstruction on public street. — Ss. 98 and 100 of 
the Local Bo.irds Act must be read together. 

It is clear that the notice prescribed by s. 98 is 
a mere preliminary to the action to be tivkcu 
by the President himself under s. 100. Where 
the President of a Taluq Board issued a notice 
to remove encroachments on a public road 
within a specified time, held, that the notice 
w.is merely a notice and nob an order of the kind 
contemplated in s. 183, Penal Code, and a per- 
son disobeying such notice could not be con- 
victed under that section. 20 H. 1 = 1 Weir IW. 
[J*,, 1 Bom. L.R. 166]. 

(151— Ss. 98 (2\ and 98-A ( 2 )— Penal Code, 
s. 188 — Notice issued under the said sections, M 
amended by Act VI of \900, — Neither a notice 
under s. 96-A, sub-s. 2 of the Madras Local 
Boards Act, as amended by Act VI of 1900, nw 
a notice under s. 98 ‘(2) of the amended Act, is 
an order within the meaning of s. 188, Penal 
Code. 1 Weir 1^. 

(16) --S. 9S^A (2) — No. 15, supra. 

(17) — S. 100 — See No. 14, supra. 
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6 . — Madras Acts — continued. 

Act Y of 1884 (Local Boards) — concluded. 

(18) — Ss. 155 and 60 — Notice of demand 

of house-tax— Omission to Jill up a column 
in House Register. — A notice of demand of 
house-tax is not irregular merely because 
there has been an omission to fill up one column 
of the house-register. Such omission may be 
cured by s. 155, cl. 1 of Act V of 1884. 21 M. 

296 = 1 Weir 135, 

(19) — S. 163 — Service of notice of demand of 
Iwuse-tax. — The affixing of a notice of a demand 
of a house-ta.\ under Act V of 1884 to the house, 
when the owner is in the village, is not a real 
departure from the procedure prescribed in 
s. 163 of Act V of 1884. 21 M. 296 = 1 Weir 135. 

(20) — S. 163— Sfe No. 2, supra. 

Act I of 1885 (Police, amending Act XXIY 
of 1859). 

[REP,, Mad. act III OF 1889.] 

See mad. act XXIV OF 1859. s. 45 (5), 

9 M. 167. 

Act III of 1885 (Out-ports Landing and Ship- 
ping Fees). 

— S. 6— Terms " oivner ” and " propertij " 
explained. — As the word “ owner ” in s. 6 of Act 
ni of 1885 includes an agent or consignee, the 
word “ property” in bye-law 2 of bye-laws 
fmmed under s. 6 includes goods of which any 
person is in possession as agent or consignee. 

1 Weir 851. 

Act I of 1886 (Abkari). 

See mad. Act III of 1864. 

{l)—Ss. 9, 11 aiui 55~License to carry toddy, 
—Where persons convey toddy from the licensee s 
trees to his shop within the limits of his farm, 
or where the licensee has a general permit and 
the persons conveying toddy act as his servants 
or persons employed by him, they are not 
liable to be convicted under s. 55 of Act I of 
1886. 11 M. 472 = 1 Weir 633. 

(2) — Ss. Ji, 55 {a)— Expired permit, if a 
permit. — An expired permit is no permit at all 
within the meaning of s. 11 of the Act. 1 Weir 
633. 

(3) — S. IX— See No, 1, supra. 

(4) — 5s. 12 and 55, cl. {c)— Delegation of Ow 

work of dratoing toddy. — The intention of the 
Legislature was to prohibit the drawing of toddy, 
but clearly not to prevent the delegation of the 
actual work to the servant or agent of the 
licensee. 1 Weir 637. {F., 1 Weir 638 = 11 

M. 250] . 

(5) — Ss. 13 and 55—Fosses$ion of arrack out- 
side the local limits defined in the license. 
Under s. 18 of the Madras Abkari Act, only 
persons not being licensed manufacturers or 
vendors of liquors are prohibited from having 
more than a certain quantity of liquor. Where 
a limitation in the license had reference to the 
place of' sale and not to the place of keeping, 
person may bring the liquor from outside his 
authorised place of sale, 1 Wolr 637, note. 

[D., 1 Weir 686], 

37 


6,— Madras Acts — continued. 

Act I of 1886 (Abkari)— coutinMcd. 

(6) — S. 29 (n) — Rule under, effect of — M(^is- 
trate' s power over conjiscated article. — By virtue 
of the rule made under the power? conferred 
by s. 29 \n) of the Abkari Act (I of 1886), the 
Magistrate who adjudges the confiscation has 
power to direct that the confiscated article may 
be sold or destroyed. The rule may reasonably 
be construed, as not only authorizing the Magis- 
trate to direct the sale of the article, but as 
also authorizing him to give directions as to 
the mode of sale. 5 M.L.T. 256 = 9 Cr.L.J. 149 
= 1 Ind. Cas. 79 = 19 M.L.J. 254. 

(7. — Ss. 29 and 55 [e)—Potcer of Govcin- 
ment to frame rules prohibiting delegation by 
licensee- — Under s 29 of the.4ct, theGovernor- 
io-Couucil published a rule for the drawing of 
loddy in the District of South Canara, which 
prohibited the license-holder from authorising 
any other person to draw toddy, except in the 
Ciise of his prolonged illness. Held, that the 
rule was ultra vires inasmuch as the intention 
of the Legislature was to prohibit the drawing 
of the toddy without a license, and not to 
prevent the delegation of the actual work to a 
servant or agent and the power given to the 
Govcrnor-in-Oouncil to frame rules '* to carry 
out the provisions of the Act” should be exer- 
cised within the limit which the Act would re- 
cognise. 11 M. 250 = 1 Weir 638. 

(8) — S. 30 —Spirituous liquor — Beer. — Coun- 
try beer is not included in the general term 
beer. 7 M.H.C. App. 15. 

( 9 ) _ 5 s. SI and 36 — Obstruction to a salt 
o^cer entering the house in search of property 
in execution of his duty. — .\lthough a Sub-In- 
spector of the Salt and Abkari department may 
be acting irregularly in making a search for the 
purpose of finding out the illicit possession of 
toddy, without a search warrant, persons ob- 
structing such search cannot claim the right of 
private defence inasmuch as s. 99 of the Penal 
Code does not allow the exercise of that right 
when an act is done by a public servant or under 
the direction of a public servant. 19 M. 349 = 1 
WeiF45. ti^’..2lM. 296 = 1 Weir 135 ; D., 17 
M,L.J.323 = 6Cr. L.J. 105.] 

(10) — S. 31— Power of Salt officer of one 

circle to make an arrest in another. — Where 
the Salt officer of one circle entered another 
circle for the purpose of arresting an offender 
against the Sait Laws and arrested him, the 
Magistrate, although believing the accused was 
guilty of an ofience under s. 55 of the Abkari 
Act, acquitted the accused on the ground that 
the Salt and Abkari officer of one circle bad no 
power to enter a village in another circle and 
to detect a case there. Held, that the question 
whether the officer who efiected the arrest was 
acting within or beyond his power in making 
the arrest did not affect the question whether 
the accused was or was not guilty of the offence 
with which be was charged, and that, therefore, 
the order of acquittal was wrong and should be 
set aside. 26 H. 124 = 1 Weir 630. 31G. 

657 = 7 C.W.N. 661]. 
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— Madras Acts — continued. 

Act 1 of 1886 (Abkari) — continued. 

(11) — S. 36— Setf No. 9, supra. 

(^2) ‘5* it3 — Magistrate enforcing a penaltg 

on Oie application of an Abkarilnspector—Crini 
Pro. Code {1882), ss. 514, 615 and 316— Proce- 
dure to be adopted . — A Magistrate enforcing a 
penalty on the application of an Abkari In- 
spector, who forwards. under s. 43 of Act I of 
18S6, a bail bond by reason of default of appear- 
ance of the person bailed to appear before 
him, must follow the procedure laid down in 
s. 514, Grim. Pro. Code. The Magistrate should 
proceed in the same manner as if the default 
had been made by a person bailed to appear 
before his own Court. He should call upon 
the defaulter to show cause why the penalty 
should not be enforced. 18 M*. 48 = 1 Weir 
631. 

(13) — S. 55 — Abkari peon, whether a Police 

officer -Madras Polxce Act. XXIV of 1850, s. 1. 
— An Abkari peon does not fall within the 
dehnition of “ Police” in s. 1 of Act XXIV of 
1859. 1 Weir 632 ; 1 Weir 8-30. 

(14) — .S'. 55 (a) — Temporari! deposit of spirit 
tn uniicensed place — License jor a certain local 
area ~ Possession of liquor outside that area— 
Licensee depositing liquor in out-house.— Where 
the accused held a license for a certain taluq, 
but was found in possession of a quantity of 
arrack in a place, which was not included in 
the limits covered by that license, held, that 
the accused was guilty of an offence under s. 55, 
cl. (a). Where a license prohibited thekeeping 
or sale of spirits at any place other than that 
specified in the license, and where the licensee 
deposited a few drams of spirit in an unlicensed 
phaco for safe custody during night, held (per 
Wilkinson, J.), that the act, although a viola- 
tion of the terms of the license, would not 
amount to such a violation as was contemplat- 
ed by s. 55. Per Shephard, J. — The act of the 
accused amounted to a violation of law. 1 
Weip 636. 

(15) — Where there is nothing in a toddy- 
drawer’s license prohibiting the licensee and the 
permit-holder from depositing the liquor in the 
out-house of his dwelling place while it is in 
transit, he cannot be punished under s. 55 (a) 
for doing the same. 1 Weir 635. 

(16) — S.ddfa) — Shop-keepers* licenses —Dura- 
tion. — Shop-keepers’ licenses are granted by 
the Collector on the motion of the renter and 
would inure until cancelled by the Collector or 
by the lapse of time. It does not cease on the 
cessation of the renter’s lease. 1 Weir 634. 

(17) S. 55, els. (a) and {g) — Possession of 
8k\n smelling arrack. — Where the accused was 
found in possession of a skinv whioh smelc 
of arraok and whi(!h was used for the convey- 
ance of the liquor, held, that the accused was 

offence under s. 56 of the Act. 

i 55 Qty— 'License, nature of-— Hheze 

IB nothmg m the Act which authorises ^ person 


6,— Madras Mefs— continued. 

Act I of 1886 (Abkari)— 

licensed to sell spirits to transfer his license to 
a person who purchases a spirit business, so as 
to continue the business under the license 
granted to the vendor. The license is personal. 

1 Weir 644. 

(19) — iS. 55 (/i) — Transfer of liquor by way 
of gift. Where toddy is given at an unlicensed 
place as remuneration for watching the trees, 
the transfer is punishable under s. 55 {h). [D., 
1 Weir 645]. Where it was found that a boy 
rendered some service to the accused, who 
thereupon made a pre.sent of some toddy, but 
there was no evidence to warrant the inference 
that there was a contract that toddy was to bo 
supplied as remuneration for work to be done 
for several days, as in the case reported in 1 
Weir 645, held, that the accused was not guilty 
under s. 55 (h) of the Abkari Act. 1 Weir 645. 

(^0) — 5. 55(h) — Sale of ganja without license. 
-—The notification of the i'2tli November, 1888r 
brought into force in the JIadras I’residency so 
much of Madras Act 1 of 1886 as relates to 
intoxicating drugs manufactured from the 
hemp plant. Ganja being a preparation of the 
hemp plant, persons soiling it without license 
are liable to be punished under s- 65, unless 
entitled to the exemption allowed in s. 71. 1 

Weir 646. 

(21) — S. 55 (9) — Material for manufacturing 
liquor — “ U'as/i.” — A liquid mixture named 
wash,” consisting of jaggery and babool 
bark, is ‘‘material” for the purpose of manu- 
facturing liquor, as it is fit to be used for dis- 
tillation. 24 M. 417 = 1 Weir 641. 

(*22) — Ss 55 and 68 — Imprisonment in default 

of payment of fine— Penal Code, ss. 65 and 67 . — 
An offence under s. 55. Act I of 1886, is punish- 
able with fine or imprisonment or both. S. 67. 
Penal Code, docs not, therefore, apply to it. 
There is no express provision, in Act I of 1886, 
to the effect that s. 65. Penal Code, does not 
apply, and under that section the imprisonment 
to be awarded in default of payment of fine can- 
not exceed 1^ months. 1 Weir 652. 

(23) — Ss. 55 (n), 69— Rules by Government 
framed under the Act— Rule directing immediate 
removal of toddy to shops. — The rules framed by 
the Govemor-in-Council, under the .Abkari Act, 
have the force of law, and in accordance with 
them, the holder of a tree-tapping license ia 
bound to convey the pots containing toddy 
immediately after removal from the trees, that 
is, within a reasonable time. A person omit-, 
ting to do so Ls liable to be punished under 
s. 55 of the Abkari Acts. 12 H. 450=1 Weir 
635. 

(24) — S. 55See Nos. 1, 2, 4, 6, 7, supra. 

(25) — 5. 56 (6 ) — License to keep toddy-shop-^ 
Omission to keep shop open and to pay kist *“■ 
The holder of a license to keep a shop for the 
sale of toddy was convicted by a Ma«istrat6r 
fpr havipg failed to keep hia shop open, in breach 
of one of the conditions of the license. JSeldt 
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6. — Madras Acts — continued. 

Act I of 1836 (Abkari) — continued. 

that there was nothing to show that the 
licensee was bound to keep a shop. Held, fur- 
ther, that even if he was so bound, an omission 
to do so did not amount to an act in breach of 
the conditions of the license. Omission on the 
part of a licensee to pay kist on the due 
date is not an act done "on breach of the 
conditions of his license,” and is not, therefore, 
punishable under s. 56 (6). 23 M 220, Foot-note 
= 1 Weil* 649. [i?., 1 Weir 649 = 23 M. 220 ; D., 

1 Weir 650.] 

(26) — S'. 56 (b) — License tvhether necessary 
to be carried on the person of tlw licensee. — It is 
not required by the Act that the person having 
a license should have it on bis person when 
carrying toddy under his license. 1 Weir 646. 

(27) — S. 56 l6) — " Holder of license " — .S'co;;c 
of the term. — The words " being the holder of a 
license” in s. 56 must be taken to include any 
person in his employ and acting on his behalf 
for the time being. 1 Weir 647. IE., 1 Weir 
648**2t M, 63. j 

(28) — S.56 (6) — 2'enns of iicense, constriictiofi 
of. — Where the words of the license required 
only that the toddy should be taken straight 
from the tree to the shop, it would not 
contravene the terms of the license to pour the 
contents of several pots into one pot m order to 
take the whole amount drawn to the shop iu 
the evening. 1 Weir 648. 

(29) — S.56 (b) — Contravention of the terms 
of a license- — Where a license expressly provides 
that the licensee is bound to see that bottles 
containing spirits manufactured in India are 
labelled “spirit manufactured in India,” a 
contravention of the provision is punishable 
under s. 56 (6) of the Act. 1 Weir 650. 

(30) — Ss. 56 and 6^~~ApplicabiHiy of s. 56 to 
a servant of the holder of a license. — Ss. 56 and 
64 of the Abkari Act must bo rcjid together, 
and the words " being the holder of a license “ 
iu 8. 66 must be taken to include any person in 
the employ, or for the time being acting on be- 
half of the holder of the license, as otherwise 
the words in s. 64, " for any offence committed 
by any person in his employ and acting on his 
behalf under 8. 56 ’’ would have no meaning or 
application. 21 M. S3 = l Weir 648. 


I 6» — Madras Aefs— continued. 

: Act I of 1886 (Abkari) — concluded. 

I The section intends that the person who answers 
this description as well as the license-holder 
I may bo punished. 1 Weir 647. 

(32) — S. 62 — Peon, whether an .-{hkari 
: Ojficer — .An Abkari peon is not an Ablcari 

otttcer within the meaning of s. 62 of the .Abkari 
Act. (1 of 1886). 4M.L.T. 107 = 18 M.L.J. 455: 

1 Weir 651. 

(33) — S. 62 — Oiutssiou fo apply for extension 
of leave. — The omission to apply for extension 

, of leave by an Akbari peon ai the proper time 
docs not constitute an offence. 1 Weir 650. 

(34) — S. 64 — Penal Code, s. 79 — Transport- 
j iiij7 liquor without license — Plea of ujnorance . — 

The act of carrying liquorover a gallon, without 
I a permit, is rendered penal by statute, and under 
I s. 64 of the Abkari Act, the onus of proving 
that the act was not an oficaice is thrown upon 
: the accused. To do this, they must show that 
I they acted in good faith, that is, with due care 
1 ana attention, since s. 40 of the Penal Code reii- 
I ders applicable the provisions of s. 79 to offences 
I punishable under special and locallaws. Held, 

I that the onus was discharged by proving that 
the accused, who was alleged to have convesed 
liquor without a permit, did so by reason of 
I believing, in good faith, that he was not ti*ans- 
I porting liquor, but was transporting mere 
casks containing water. 1 Weir 40. 

(35) — S, 64 — Gambling in arrack shop. — 
I Gambling in an arrack shop is not made an 

offence under the Act. 1 Weir 647. 

I (36)— S- 64 — See Nos. 30, 31, supra. 

(37) — S- 65 — Knife," whether an utensil , — 
Confiscation of money and liquor and measures. 
— A knife cannot be said to be an “utensil" 

I within the meaning of s. 65 of the Act, and 
should not, therefore, be confiscated. Money 
is not liable to be confiscated under s. 65 of the 
Act. Where, on the conviction of a person 
under s. 55 for possessing liquor without 
license, the Magistrate ordered the confiscation 
of the liquor and certain measures, held, that 
the order directing the confiscation of meiisures 
must be set aside, (because the provisions of 
s. 65 do not apply). 1 Weir 652. 

(38) — S. 68 — See No. 22, supra. 

(39) — S. 69 — See No. 23, supra. 


(31)— 58. 56 and 64 -Liability of license- 
holder for offences committed by employee 
his absence — Liability of manager of licensee . — 
A license-holder, though not present, is liable, 
under 8. 64, for any offence under s. 56, commit- 
ted by a person in his employ, unless be can 
show that ho has taken all due and reasonable 
precautions to prevent the commission of any 
offence under 8. 56. A person managing a 
shop on behalf of the license-holder is not 
prima facie punishable under s. 56 for an 
ofionce under s. 56 committed in the shop. 
Incidentally, however, such a person seems to 
be made punishable by s. 64 (2), for, he appears 
what is there called the actual offender. 


Act III of 1888 (City Police). 

[AMENDED, MAD. ACT III OF 1898.] 

(1) — S. 23 — See No. 6, infra. 

(2) — 5s. 42, 45 and 47— Gaming — Seizure' of 
money and securities for mcmey — Forfeiture — 
Magistrate, whether bound to inquire whether 
things seized were intended to be used for pur- 
pose of gaming. — The phrase “all or any of the 
articles seized” in s. 47 is large enough to cover 
money or securities for money when seized by 
the Police. S. 47, under which the Magistrate 
is empowered to order a forfeiture, does not 
require that he should make an inquiry whe- 
ther the money and other things seized were 
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6* — Madras Acts — continued. 

Act HI of 1888 (City Police) — cojvcluded, 

used or intended to be used for the purpose of 
gaming. It is sufficient that the articles havci 
in fact, been seized by the Commissioner of 
Police under circumstances of reasonable sus- 
picion entertained by him. The Magistrate has 
a discretion in the matter, and. while he is en- 
titled to presume that the action of the Police 
authorities have been regular, ho will, no 
doubt, not order a forfeiture in a case where he 
has reason to believe that the seizure has been 
irregularly made. 19 M. 209 = 1 Weir 850. 

(3)— S. 45— 5eeNo. 2, supra. 

(1) — S. 47 — Sec No. 2, supra, 

(5)— 5. 71, cl. XV— Music played inaprivate 
- The playing of music, where there is 
no wilful obstruction of a thoroughfare caused 
the^reby, is not in itself punishable under cl. 
X\ , s. / 1 of the Act when such playing takes 
place on private property. 14 M. 223 = 1 Weir 
848. 

— Arrackstiop xuhether a place 

of public resort- — Where the accused, charged 
under s. 75 of Madras Act. Ill of 1888. with 
being drunk and disorderly in an arrack-shop, 
were acquitted on the ground that an arrack- 
shop is not a place of " public resort” within 
the meaning of s. 75, held, that s. 75, read in 
connection with s. 23 of this Act, and with 
due advertence to tUe mischief which the section 
is intended to prevent, makes it clear that an 
arrack-shop is a “ place of public resort” within 
the meaning of the section, held, also, that the 
doctrine of ejusdem generis should not be 
applied in considering the scope of s. 75. 6 

496 = 2 Ind. Cas. 84 = 

33 H. 83. 

Act III of 1889 (Town Nuisances). 

(11—5*. 3— Spreading raggi stalks in a public 
st^reet-Act XXIV of 1859 {Police, Madras).— 
The mere spreading of a raggi stalk to dry in 
the streets of a village is not an offence under 
s. 48 of Act XXIV of 1859 ( = s. 3, Towns 
Nuisance). 1 Weir 912. 

*2) S. 3 (5) (6 ) — Obstruction to thoroughfare 
- What constitutes offence under the section.— 
The overhanging boughs of a hedge cannot be 
said to cause obstruction to the free passage 
of a thoroughfare. They may cause incon- 
venience to passers-by, but inconv’enience is 
not obstruction. Nor can it be said that the 
obstruction is caused, "wilfully,” i.e. , by design 
or set purpose. To constitute an offence under 
s. 3. cl 6 or 6, Act III of 1889, there must be 
evidbnce of obstfrucTioh. _ It is not enough to 
prove that the act complained of must in all 
probability cause obstruction, but it must be 
proved that obstruction to the free passage of 
the thoroughfare was caused. 1 Weir 912. 

(8)— 3, els. 5 dAA9 — Spreading cloths to 
drytn a public street.— Alloxoing the growth of 
rankvege^txon.—Tlhe spreading of cloths to dry 
m a public street can neither come under cl. 5 
nor under cl. 9 of s. 8 of Madras Act HI of 1889. 


6, — Madras Acts — continued. 

Act III of 1889 (Town Nuisances) — continued^ 

The allowing of the growth of rank vegetation 
in front of one’s house is not an offence. 1 
Weir 913. 

(4) — S. 3 {6) — Selling fish on the roadside — 
ObstructioJi — Offence. — Where the evidence 
proved conclusively that, owing to the accu.sed’8 
selling fish on the roadside near the market, 
numbers of people collected there and caused an 
obstruction, /icfd..this was an offence within the 

I section. 3 M.L.T. 400- 18 M.L.J. 329 = 8 Cr. 

‘ L.J. 149. 

(5) — S. 3, cl. 9— Act XXIV of 1859, s. 48 (-5) 
— Drying grain in a street — Nuisance caused 
by bullock. — The exposing of grain to dry in a 
street is not an offence under s. 3, cl. 9 of Act 
III of 1889, or under s. 48. cl. 5 of Act XXIV 
of 1859. 1 Weir 913. 

(6) — Nuisance caused by bullock in street.— 
Where the accused’s bullocks were alleged to 
have dirtied a place of public resort, but the 

I accused did not admit that they threw or laid 
down the dirt or tilth, held, that the accused 
could not be convicted under s. 3 (9). 1 Weir 

914. 

(_7)-5. 5, cl. 9 {s. 48, cl. 5, Act XXJVof 
1859} — Rubbish in front of a house — Allowing 
pigs to stray. — The presence of rubbish in front 
of a man’s house cannot be held generally a.s 
prima facie proof that the owner of the house 
threw it there. [Per Hutchins, J.) It may be 
presumed that any rubbish thrown in front of 
a man’s door was thrown there by himself or 
with his consent. This, however, is not a pre- 
sumption of law, but purely one of fact, which 
the Magistrates are at liberty to raise, and which 

they may well consider inconclusive. Per Kin- 
dersley, J. Aoperson cannot be convicted, under 
s. 3 (9i of Act III of 1889, of leaving pigs at 
large and causing them to commit nuisance on 
the public road. 1 Weir 914. 

(8) — S. 3, cl. {10) — Gainbling on py-'^l of 
private house, whether offence. — Where the act 
of gambling was committed, not in any public 
street, road, thoroughhire or phtce of public 
resort, but on the pyal of a private house, it 
was held that no offence under cl. (10) of s. 3 
of Act III of 1899, was committed. 3 M.L.T. 
137 = 7 Or. L.J. 130. 

(9) — S. 3 {10) — Public street — Verandah of a 
house. — A verandah of a house is not a public 
street for the purposes of Act III of 1889. 1 
Weir 915. 

(10) — S. 3 (10)— PENAL CODE, ss. 66 
and 67, 22 M. 238 = 1 Weir 32. 

(11) — S. 3 {12) — Throioing stones at a reli- 

gious procession.— X man, who throws a stone at 
a religious procession, is guilty of a disor^tly 
j|ct Tinder s. 3 (12) of Act Hi of i 

915. 

(12) — Ss. 3, 6 and 7 — Qaming »» n vac<r^ 
unenclosed site.— Where " gaming ’* took place 
in a vacant site belonging to one of the accused 
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6* — Madras Acts — continued. 

Act HI of 1889 (Town Nuisances)— 

persons, and the owner of the site was convict- 
ed under ss. 6 and 7 of the Act and the other 
accused persons wore cor\j'icted under s. 7 of 
the Act. held, that the conviction was wrong, 
inasmuch as the locality, in which gambling 
took place, could not be called as a “com- 
mon gaming house” which w'ould mean an 
“ enclosed place.” 18 M. 46 = 1 Weir 919. 

(13) — Ss. 3 and 11 — Penal Code, ss. 40 and 
64 — Jynprisanment in default of lynpnent of 
fine. — The effect of the amendment of the 
Penal Code by .^ct VITI of 1882 is to make 
ss. 40 and 64, Penal Code, applicable to offences 
under the Police Act XXIV of 1859. The 
incorponvtion of ss. 3 and 4 of Madras .\ct III 
of 1889 in Act XXIV of 1859 does not, therefore, j 
render the provisions of ss. 40 and 04. Penal 
Code, inapplicable. A Magistrate, convictiiig ] 
a person under s. 3 of Madras Act III of 1889, 
has the power to impose a fine and to award a 
sentence of imprisonment in default of the 
payment of fine. 18 M. 490 = 1 Weir 909. 

(14) — S. 4 — Letlinfi ojh'nsive matter into a 

' street '—Definition of ' street '—Discharge into 
'drain' or 'ditch' by the side of street.— The 
accused was convicted of letting offensive mat- 
ter from his house into a street, under s. 4 of 
Madras Act HI of 1889 (Towns Nuisances). It 
was found that the accused allowed the water 
to flow into a ‘drain ’ or ‘ditch ’ constructed 
alongside the road-way. Held, that the word 
* street ’ not being defined in the Act, it must 
be taken in its ordinary or popular sense : A 

street is, properly, a paved way or road but, in 
usage, any way or road in a city having houses 
on one or both sides,’ that such definition^ ex- 
cludes what is called a ‘drain’ or ‘ditch on 
either side of the road-waj' and that, therefore, 
the drain in question did not form part of 
the street. The conviction was, accordingly, 
quashed. 28 M. 17. 

( 15 ) _ 5 . 5— Scope of the section.— There is 

nothing in s. 5 of Act III of 1889 to restrict it 
to a place of public resort, nor is there any refer- 
ence to nuisance, much less public nuisance. 
Where the accused used a bullock with sore 
neck to his oil mill in his private land at a 
distance from the public street, held, that the 
accused would be guilty of an offence under 
s. 6. Act III of 1889. 1 Weir 917. 

(16) — Ss. 6 atid 7 — Common gaming-house.^ 
—Where there is evidence that gaming took 
place in a house, that instruments for gaming 
were found there, and that money was paid, to 
the owner of the house for allowing gaming 
therein, these facts were held to be sufiftcient 
to find that the house is common gaming-house. 
The mere fact of cards being played in a house 
is no ground for presuming it to be a common 
gaming-house. 1 Weir 918. 

( 17 ) — In the absence of any definition* of the 
term common gaming-house,” the term must 
at least imply that the house was one used as 
a place of public resort. Where there is no 


6» — Madras Mc^s— continued. 

Act III of 1889 (Town Nuisances) — concluded. 

evidence that a house was either open to the 
public or kept for the profit of any person as a 
place of public resort, a conviction under s- G 
or 7 of the Act is not maintainable. 1 Weir 

917. 

(18) — Ss. 6 and 7 — Conviction under the sec- 

tions, when maintainable. — Where there is no 
evidence that gaming in a house was carried 
on for the profit and- lucre of the proprietor or 
that ho supplied or charged for the cards, held, 
that the proprietor could not be convicted 
under s. 6 or s. 7 of Act III of 1889. 1 Weir 

918. [F., 1 Weir 918.] 

(19) — S. 6 — See No. 12, supra. 

(20) — S. 7 — See Nos. 12, 16. 18, supra. 

(21) — S. 11 — See No. 13, siqyra, 

See Mad. act XXIV OF 1859, s. 48, 13 M. 
142=1 Weir 910 = 2 Weir 3*27. 

Sec Mad. Act XXIV of 1869. 4 M. 235= 1 
Weir 911. 

See BENCH MAGISTR.ATES, 18 M. 394=2 
Weir 17. 

Act IV of 1889 (Salt). 

See Mad. Act I of 1882. 

„ Mad. act VI OF 1871. 

( 1 ) — Ss. Sand 74 (b) — Possessio7i of sea-water. 
— Sea-water is not “contraband salt “ within 
the meaning of ss. 3 and 74 of the ^ladras Salt 
Act. 1 Weir 896. 

(2) — iSs. 46 and 47 — Penal Code, $. 264 — 
Escape froin lawful ctistody— Arrest by a salt 
officer without a search warrant. — S. 47 of the 
Madras Salt Act empowers an officer of the 
Salt Department, whenever he “ has reason to 
believe that contraband salt is being kept in 
any place and that the delay in obtaining a 
search will prevent the discovery thereof,’’ 
after certain formalities, to search such place 
to seize any contraband salt therein, and to 
arrest any person in the keeping of such salt. 
The officer has power only within the limits 
allowed hy law, and must exercise his powers 
strictly in accordance with law. Where there 
could not have been any delay in obtaining 
a warrant from a Magistrate so as to prevent the 
discovery of contraband salt, the salt officer 
would be bound to take such warrant. In such 
a case an arrest, without the warrant, would 
be illegal, and a person escaping from it would 
not be liable under s. 224, Penal Code. 19 M. 
310=1 Weir 208=6 M.L.J. 173. ID., 21 M. 
296.] 

(3) —3. 41— See No. 2, supra. 

(4j — S. 74 (6) — PossessioJt o/ illicit salt— Proof 
of intention. — In order to convict a person under 
8. 74 (6), Act IV of 1889, it must be proved 
that the accused knew or had reason to believe 
that the salt in his possession was illicit. 1 
Weir 897. 

(5) — S. 74 (6) — See No. 1, supra. 
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6, — Madras Acts — continued. 

Act III of 1897 (District Municipalities Amend- 
ment Act). 

— s. 49— See Mad. Act IV of 1884. S. 63 13) 
-25 M. 627 = 1 Weir 727=12 M.L.J. -393. 

Act I of 1900 (Malabar Compensation for 
Tenants' Improvements). 

Licetisee ' whether cowies within the 
definition of ‘ tenant.' — A licensee does not come 
within the definition of tenant in s. 3 of the 
Act. and he is not, therefore, entitled lo the 
benefit of Act I of 1900. 7 M.L.T. 121. 

Act III of 1904 (City Municipality). 

(1)— S5. 3(8) and (22). 322 and 323 and Sche- 
dule— Conviction under s. 323— Storing iron 
without license. — As no license under s. 322 is 
required to be taken out for storing iron, a con- 
viction under s. 323 is unsustainible. Storing 
iron is not specified in the Schedule to the Act 
as a dangerous or offensive trade, and so does 
not come within the definition of dangerous 
and offensive trade in ss. 3 (8) and (22). 4 M. 

L.T. 321. 


6.— Madras Ac/5— concluded. 

Act III of 1904 (City Municipality)— coneZd. 

■ See Mad. Act I of 1834. ss. 170, 174, 338 
I and 341. 25 M. 457 = 12 M.L.J. 203 = 1 Weir 
: 800 . 

See Mad. act I OF 1884, s. 307, 23 M. 164. 

See Mad. Act I of 1884, S. 341, 25 M. 16 = 
2 Weir 223. 

See Mad. act I of 1884, sch. A, 11 M. 238. 
See Mad. Act I op 1884, sch. (6), 19 M, 83. 

Act II of 1907 (Hill Municipalities). 

—Order U7ider s. 23 (3)— Fin'ilitg— Appeal 
\ U7ider s. 23 — Party entitled to show canse^ 
i Criw. Pro. Code [Act V of 1898). ss. 435, 439.— 

I Held, that the find in" of the Chairman under 
s. 23 (3), Act II of 1907, that a certain work was 
not in accordance with the approved plan is 
final, subject to a riglit of appeal to the Council 
under s. 23 (4) of the same Act. The owner is 
entitled to show cans*' against an order under 
s. 23 (3) of the Act. 7 M.L.T. 183. 


(2) S. 120 Tradei' hxiying goods through 
servant at Madras— Shoj) in TinneveUy— 
Whether the trader can be said to carry on busi- 
Jtess at Madras— Profession tax— Liability to be 
taied under s. 120.— Held a person, who 

IS a trader in piece goods and has a shop in 
■TinneveUy where he sells the goods and earns 
his profits, cannot be said to carry on business 
at Madras, merely because he buys his goods at 
Madr.as (where ho has no office), through a 
servant, who. acting under his orders, buys and 
forwards them to TinneveUy and that he is not 
liable to be taxed under s. 120 of the Act 

7 M.L.T. 80 = 33 M. 82 = 5 Ind. Cas 44 


(3) S. 3*22 — See No. 1, supra. 

(4) — S. 323— 5ceNo. 1, siipra. 

(5) Sch. V “ Capital," meaning of — Indiar. 
Companies Act.— The Indian Companies Acl 
cannot be properly resorted to for determining 
the meaning of words in the Municipal Act, as 
the two Acts are not in pari materia. When 
sch. V of the Municipal Act is read as a whole, 
the underlying principle seems to be that tax- 
ation should be roughly proportionate to the 
professional incomes of individuals and the 
profits of companies. The word “CapiUl” in 
sch. V means paid-up capital 3 M L T 400 = 
18 M.L.J. 349 = 31 M. 408 = 9 Cp. L.J. 68. 

(6) — Sch. VI, cl, 1 — ‘ Traitor Cars ’ — Vehi- 
cles with springs— 'Propelled.'— TvAilot cars are 

vehicles with springs and are * propelled by 
electricity.’ within the meaning of the words as 
u^d in sch. VI. cl. 1 of the Madras City 
Municipal Act, 1904, and, as such, are liable to 

®*ch to the Municipality. 

IP m.Li.J. 149« 

See Mad. act V OF 1878, 8 M. 429. 

See Mad. act I op 1884. s. 103, 11 M. 253. 

14 l" ^ ““d 


I 7 . — Punjab A cts. 

* Act XIY of 1843 (Inland Customs — Salt— 
N.W.P.) 

LREP., ACT Viri OF 1875.] 

— And Act XXXVI of 1855— Possession of 
unlawfully manufactured salt — Rules of Ad- 
ministration Board. — Rule 32, of the Rules 
issued by the Punjab Board of Administration, 
dated 29th May. 1851. for the protection of the 
salt revenue, makes it an offence to be in 
possession of more than one seer of unlawfully 
manufactured salt. 9 P.R. 1872.iCr. 

• Act XXXYI of 1835 (Contraband Salt). 

(Rep., Act VIII of 1875.] 

See Act XIV of 1843. 9 P.R. 1872 Cr, 

• Act XXI of 1856 (Excise). 

(1) — Ss. 48 a}ui51 — District in which acreage 
on poppy cultivation had bee^i, introduced— Un- 
licensed vendors. — The prohibition of the posses- 
sion of opium by other than licensed vendors 
contained in s. 51 was held not to be in force 
in districts in which an acreage on poppy culti- 
vation had been introduced ; held also, that 
8. 48 applied to such cases ; but that the provi- 
sion of the latter section which made it an 
offence, for a person anthorized to supply 
licensed vendors, to soli opium to any person 
other than a licensed vendor was applicablo to 
such area. 14 P.R, 1869 Cr. 

(2) — S. 51 — See No. 1, supra. * 

* Act XY of 1867 (Municipal Coramitteofli 
Punjab, Oudh. Central Provinces). 

[Rep. (in Punjab), act IV of 1873; (in 
Central Provinces), act XI or 1873; 
(IN Oudh), 15 of 1973j. 

* These local Acts were passed by the Imperial 
Legislature^ 
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7. — Punjab Acts — continued. 

Act XV of 1887 (Municipal Committees, Pun- 
jab, Oudh, Central Provinces) — concluded. 

(1/ — Ss. 2, 3— Extension of the provisions of 
the -let to a Cantonment. — A notification pur- 
porting to have been made under s. 3 of Act 
XV of 1867, extending so much of the Act, as 
•was not inconsistent with the provisions of 
Act XXII of 1864. to a cantonment was held 
not to be ultra rires, although no Municipal 
Committee had previously existed in that 
cantonment, inasmuch as the objection was 
not taken before the Original Court, and as, even 
supposing that the Notification under s. 3 of 
Act XV of 1S67 was ultra rires, the Local Gov- 
ernment had authority to extend the Act to the 
■cantonment, under s. 2. 43 P.R. 1888 Cr. 

(2) — S. 3 — Sec No. 1, supra. 

* Act lY of 1872 (Punjab Laws). 

[Rep. in part, act I of 1S78 ; ACT VI OF 
1878; ACT X OF 1879 ; ACT IV OF 18S2 (WHEN 
EXTENDED TO THE PUNJAB); ACT X OF 1882 ; 
ACT XVII OP 1887; ACT VIII OF 1890. REP. 
IN PART -VND AMENDED, ACT XII OF 1878; 
ACT Xn OF 1891 ; ACT VII OF 1895. SS. 3 
AND 4. AMENDED, ACT XV OF 1875 ; ACT 
XXIV OF 1881 ; PUN. ACT IV OF 1900.] 

(1) — 5. 25 — Discharge not opposed by creditors 

— Imprisonment of insolvent. — When no objec- 
tion is taken by the creditors for the discharge 
of the insolvent, as prescribed by Rule 25. 
Chief Court Book Circular, No. TV-1753, the 
Court has no jurisdiction to award imprison- 
ment under s. 25 of Act IV of 1872. 24 P.R 

1873 Cp. 

(2) — S. 25 — Imprisonment of Insolvent — 
Power of Court to delegate to another the duty of 
examining the accounts. — Where a Court 
awards imprisonment to an insolvent, under 
e. 25, Act IV of 1872, the Court itself is bound 
to make the enquiry and is not competent to 
delegate its powers to a commissioner to in- 
vestigate the insolvent’s accounts. 24 P.R. 

1878 Gr. 

(3) — S. 39.— CBIM. PRO. CODE (1882), 
8. 512, 26 P.R. 1885 Cr. 

(4) — S. 39-A—Ruie 18 — Village officers— Duty 
of reporting movement of bad character. — Where 
a person, whose name was on the Police Dopart- 
mentRegisterNo.X, was absent from thevillage 
in company with the lambardar himself, held 
that it was not the movement of a bad character 
which it was necessary to report under Rule 18. 

11 P.R. 1893 Cr. 

(6)— S. 39-A- -RulelS— Duty of village officers 
to report the absence of a bad character from the 
village. — The rule imposes as an obligation upon 
the village officers the duty of reporting, from 
time to time, the absence of a bad character 
from the village. The rule does not require 
immediate or prompt report. A decision by a 
lower Court ■upon the question whether there 

* This local Act was passed by the Imperial 
Legislature. 


7.— Punjab Acts — continued. 

Act lY of 1372 (Punjab Laws)- -continued. 

has been a breach of the obligation to report 
from time to time is not revisable without 
strong ground, especially in the case of an 

acquittal. 37 P.R. 1887 Cr. 

(6) — S. 39-A — Rule 19 — Omission by lamh.ar- 

dar to report absence of bad character — In form- 
ation already given by village watchman . — 
When the prescribed information of the absence 
of a bad character has been given by the village 
watchman, the lambardars not be punish- 

ed for breach of the rule. 20 P.R. 1903 Cr. 

(7) — S. 39-A — Rule23 — Village oficers — Duty 
of reporting occurrence of an epidemic disease . — 
It is not a conclusive proof of a breach of the 
rule that an epidemic disease bad occurred and 
had not been reported. It must also appear 
that the accused were aware of it. The word 
any “epidemic” in Rule 23 means any epidemic 
disease and not any disease in epidemic form. 8 
P.R. 1893 Cr. 

(8) — S. 39-A — Rule 24 — Scope of the Rule. — 
Where the lambardar hskd no information that 
the offeuceof murder was about to be committed 
or no opportunity or means of preventing it, 
held that he could not be convicted under Rule 
24. The rule prescribes merely a certain mental 
attitude and a certain line of action as regards 
cognizable offences and does not make him res- 
ponsible that none are committed. 4 P R. 1895 
Cr. 

(9) — 5. 39-A — Rules 25, 32, 44 — Commission 
of cognizable offence — Omission by Village 
Headmen to give information. — In order to 
convict a Chaukidar for omitting to give 
information of a cognizable offence, it is 
necessary to prove that he received information 
of the commission of the offence, and that cer- 
tain circumstances existed which rendered it 
incumbent on him to report to the Police person- 
ally. 80 P.R. 1883 Cr. 

(10) — S. 39-A — Rule 28~Scope. — Rule 28 
does not apply to a case where there has been 
no refusal to arrest, but, at most, negligence in 
the pursuit of the offender which may be due as 
much to error of judgment or cowardice as to 

; corrupt motives. 4 P.R. 1895 Cr. 

(11) — S. 39-A — Rule 43 — Absence of Chaukidar 
from village vnthoutleave. — The mere temporary 
absence of a Ghaukidar from the village without 
leave is not, when taken alone and without 
proof of further circumstances, an offence 
punishable under Rule 43, either as being 
wilful misconduct or as being neglect of duty, 
or as being a withdrawal from the duties of bis 
office without permission. 23 P.R. 1894 Cr. 

(12) — S. 39-A— Rales 43, 44— Village Head- 
men — Illegal cwnission. — When the Village 
Headmen were charged and convicted under 
Rules 43 and 44 made under s. 39-A, for . 
allo.wiug the body of a person, who had 
committed suicide by throwing himself into 
a well, to remain in the well till the arrival of 
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7. — Punjab Acts — continued. 

Act IV of 1872 (Punjab Laws) — continv£d. 

the police, without taking auy steps to extricate 
it, held that they were not guiltj* of any offence. 

23 P R. 1882 Cr. 

(13) — Ss. 41, 42 — TrackLato — Responsibility 
of village , — The Act is intended to make a 
village responsible to an outsider and not to 
afford those of the same village a means of 
redress against one another. The Act applies 
only to a village to which the tracks lead from 
without. 11 P.R. 1870 Cr. 

(14) — S. 42 — Fine. — Under the Act, the 
Magistrate of the village is empowered to inflict 
a fine with the previous sanction of the 
Commissioner. 16 P.R. 1872 Cr. 

(15) — 5. 42 — Track Law — Nature of Pro- 
ceedings . — Proceedings under'the track law 
are judicial proceedingsgoverned by s. 539, Grim. 
Pro. Code, 1872. The Deputy Commissioner 
should not fine a village under the track law, 
upon evidence taken by the Tahsildar to whom 
the matter has been sent for enquiry. 28 P.R 
1873 Cr. 

(16) — S. 42 — Jurisdiction to impose a fine . — 
A fine under s. 42 can be impo.scd onlv by the 
Magistrate of the District, in which the 
offending village is situate, with the previous 
sanction of the Commissioner. 7 P.R. 1876 
Cr. 

(17) — S. 42 — Sanction of the Commissioner , 
when to be obtained . — The previous sanction 
of the Commissioner, mentioned in s. 42 of 
Act IV of 1872, means sanction given after the 
proceedings under that section have been 
completed, when the Commissioner will have 
sufficient material for deciding whether sanc- 
tion should be given or refused. 5 P.R. 1884 
Cr. 

(18) — S. 42 — See No. 13, supra. 

(19) Ss. 43, 30, 50-A, 50-B — Slaughter of 

kine . — A conviction, under s. 43 of Act IV of 
1872, by the District' Magistrate, Pohtak, was 
set aside on the ground that no rules had been 
prescribed as applicable by the Local Govern- 
ment to Pohtak since Act IV of 1872 was 
passed and before Act XII of 1878 came into 
force, or have been made and published since 
the Act of 1872 was amended by Act XII of 
1878. No penalty was attached to the slaughter 
of kine and sale of beef prohibited bv s. 43 
20 P.R. 1888 Cr. ^ 


(20)— S. 45— Order under — Executive ordei 
not judicial — Power of revision by the Chiej 
Court.— An order by the District Magistratt 
under s. 45 of the Act, which requited certain 
foreign vagrants to leave his district, is mad€ 
in an executive, not in a judicial, capacity, 
The Chief Court has no power to interfere with 
such an order by way of revision, even if such 
order bo illegal. The proper remedy is by way 
of appeal to the Looal Government. 9 P.R, 

Cp.=a6 P.W R 1907 =6 Cp. L.J. 879=42 
P.L.R. 1908. 


7» — Punjab Acts — continued. 

Act IV of 1872 (Punjab concluded. 

(21) — Ss. 47 and 50— Possession of Sarani . — 
The possession of a sarani or skin for crossing 
a river without a license was a punishable 
offence. 20 P.R. 1874 Cr. 

(22) — 5s. 48 and 50 — Timi or Rahh Rules 
for Jhang District. — The Tirni Rules for the 
Rakhs in Jhang District were held not to have 
the force of law, as they were not published in 
the Gazette. Breach of those rules would not, 
therefore, be punished under s. 50. 3 P.R. 1878 
Cr. 

(23) — S. 49— See ACT X OF 1971, ss. 78 and 
79. 6 P.R. 1877 Cr. and 23 P.R. 1879 Cr. 

(24) — Ss. 49 and 50 — Cultivator consuming 
his own opium. — The consumption by a culti- 
vator of his own opium is punishable under the 
rules framed under s. 49, Act IV of 1872. 7 P. 
R. 1875 Cr. [Overruled, 12 P.R. 1334 Cr.J 

(25) — S. 50, els. 1 and 2 — Penalty for 
breach of opium rules. — As Act XV of 1876 had 
repealed cl. 2 of s. 50, Act IV of 1872, a 
breach of the rules framed under the first clause 
of the section could not be punished with the 
penalty provided bv the .'^ccond clause. 4 P-R. 
1878 Cr. 

(26) — S. 50 — See Nos. 19, 21, 22 and 24, 
supra. 

(27) — S. 50-A — See No. 19, supra. 

(28) — S. 50-B — See No. 19, supra, 

(29) — Track larv— Appeal. — A Commissioner’s 
order refusing to impose a fine under s. 42, Act 
TV of 1872, is not appealable. 16 P R. 1872 
Cr. 

(30) — Rules under — Rules 29 and 44 — Lam- 
hardar — Choiokidar — Duty to give intimation 
of absence of bad characters from village , — • 
The headmen of a village were convicted under 
Rule 44 of the Rules framed under the Punjab 
Laws Act for not giving intimation, as required 
by Rule 19, of the absence at night of a noiO' 
rious bad character from his village. It 
appeared that the Choiokidar of the village had 
given timely intimation. Held, that the con- 
viction was illegal, for, when information 
duly given, the duty imposed by law, which 
was a collective duty and not an individual 
duty imposed on each headman and watchman, 

was discharged. 23 P.L.R. 1904. 

(31) — Sch. I -Rules for conservancy of 
forests and jungles. — No. 9 of the Rules for the 
conservancy of forests and jungles in the HiU 
Districts of the Punjab Territories is not a 
penal Rule. 7 P.R. 1893 Cr. 

* Act IV of 1873 (Honicipal Act). 

[Rep., ACT XII OP 1891.] 

(1) — Ss. 8,14, 21 — Bye-laxo providing againU 

evetsion of Octroi duty . — S. 8, Act IV of I8I®» 
does not affect the compotenoy of a Mnnicipal 

* This local Act was passed by the Imperil 
Legislature. 
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/• — Punjab Acts — continued. 

Act lY of 1873 (Municipal Act) — conchided. 

Committee to frame a bye-law providing against 
evasion of payment cf Octroi. The section 
merely authorizes the Local Government to 
make rules for collection and application of 
rates. Further, when a tax has been lawfully 
imposed, s. 14 authorizes the Committee to 
frame a bye-law with a view of checking the 
evasion of such tax and such a bye-law is not 
ultra vires. 43 P.R. 1888 Cr. 

(2) — S.14 — Public or common nuisance — Rule 
20— Penal Code, s. 268 — Police Act V of 1861 . — 
Where a person was charged for breach of the 
20th bye-law, in having proceeded to build a 
balcony after receiving a notice from the ^luni- 
oipal Committee not to proceed with the build- 
ing, lield, that he was rightly convicted of a 
breach of that bye-law and that the act of the 
accused was not punishable, under s. 268, 1.P.C. 
or under s. 84 of Act V of 1861. 6 P.R. 1874 
Cr. 

(3) — S. 14 — See No. 1, supro. 

(4) — S. 21 — Octroi duty, evasion of. — Eva- 
sion of Octroi duty is only an offence under 
Municipal rules. Whore there is no rule or 
bye-law providing for tbo tax, evasion of such 
tax is not punishable under the ordinary 
criminal law. 18 P.R. 1874 Cr. 

(5) — S. 2\—See PUN. ACT XIII OF 1884, 
s. 12, 10 P.R. 1887 Cr. 

(6) — Ss. 21, 22 — Object of sections. — The sole 
object of s. 22 was to enable a Committee to 
institute a prosecution, and was not intended 
to give an exclusive right to them and the per- 
sons authorized by them. On receipt of a peti- 
tion from an informer that the accused had 
been persistently evading payment of Octroi on 
grain, the Deputy Commissioner, who was also 
the President of the Municipality, directed the 
petition to be sent to the Tahsildar Magistrate 
for enquiry. Eventually the latter convicted 
the accused. Held, that, in the absence of 
proof that the President had authority from 
the Committee to institute a prosecution for 
the breach of the bye-law, it could not be taken 
that the prosecution was in.'^tituted by the 
Municipal Committee or by a person autho- 
rized by the Committee to institute it. 10 
P.R. 1884 Cr. 

(7) — S. 21 — See No. 1, supra. 

(8) — S. 22 — See No. 6, supra. 

(9) — Bye-law No. 23 — Notice issued by the/^ 
President on his own individual authority — 
Validity. — A person cannot be made liable to be 
convicted for a breach of the municipal bye- 
law, on a notice issued by the President of the 
Municipal Committee on bis own individual 
authority, and not by the Committee as required 
by law. There is no provision in the ^lunicipal 
Act, or in the bye-lawa framed under the 
Act, which would justify the Committee in 
delegating its powers, conferred upon them as 
Committee, to any person. 82 P.R. 1881 Cr. 

See Pun. ACT XIH OF 1884, ss. 117, 118 
and 119, 4 P.R. 1887 Or. 
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7. — Punjab .4c/s— continued. 

* Act XlII of 1884 (Municipal Act). 

[Rep., Act XX of 1891.] 

(1) — Removal of projections and obstruct ions 
— Penalty for disobedience to orders of Committee 
— The accused, with the permission of the 
Municipal Committee accorded since the pass- 
ing of Act XIII of 1884, built certain stops in 
front of his house. After the permission had 
been given, the Deputy Commissioner dis- 
covered that the Committee was not competent, 
without the sanction of the Commissioner, to 
grant permission to build anything encroaching 
upon public land ; consequently, the permission 
given was considered unlawful by the Committee 
and they desired in supersession of their 
previous order to x*evoke that permission, and 
accordingly issued notice to the accused to 
remove the steps, with a tender of compensa- 
tion. The accused paid no regard to the notice, 
and this prosecution was instituted. Held, 
that a prosecution would not lie on these facts. 
Assuming that the structure was of the kind 
described in s. 89 of the Act, it was built with 
the permission in writing of the Committee, 
and was, therefore, expressly excluded from 
the provisions of s. 89, cl. 1. and was a 
lawful structure. Clause 2 of the section 
cannot properly be construed as relating to 
structures lawfully erected under cl. 1, so 
as to entitle the Committee by a summary 
notice to require their removal or alteration ; 
and the proviso to cl. 2 is clearly inapplicable 
to a structure erected since the p.issing of the 
Act. 6 P.R. 1891 Cr. 

(l-n ) — Offences under the Act— Summary 
procedure. — Offences under Punjab Act XIII of 
1684 should be tried under the procedure 
prescribed for summons cases, under ss 242, 
243, 244, Crim.Pro.Code, 1882. 2 P.R. 1890 Cr. 

(2) — S.8 — Defamation by member of Munici- 
pal Committee — Sanction to 2 ^''osecute—C/im. 
Pro. Code (2882), s. 197.— Where a member of 
the Municipal Committee which passed a 
resolution, considered by the accused to be 
defamatory of himself, was charged for defama- 
tion without obtaining the sanction of the 
Government, held, that, as the accused was a 
public servant not removable from his office 
without the sanction of the Government, 
and as the act imputed to the accused was 
committed by him in the character of a 
member of the Committee, he was not liable to 
be prosecuted without the previous sanction of 
the Government. 14 P.R. 1890 Cr. (8 P.R. 
1879 Cr., 3 C. 758, D. ; S M. 439, R.). 

(3) — S. 12 — Bye-law framed under Punjab 
Act IV of 1873, s. 21. — A bye-law framed under 
Punjab Act IV of 1873, prohibiting conveyance 
of goods liable to any authorized ^lunicipal 
tax within the Municip.al limits, without first 
paying or tendering such duty, was held to be 
consistent with the powers conferred by Punjab 
Act XIII of 1884. Under Act IV of 1873, no 

* This local Act was passed by the Imperial 
Legislature. 
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7.--Punjab /lets— continued. 


Act XIII of 1884 (Municipal Act) -continued. 


penalty was attached in the Rule itseli nor 
was it necessary to attach any such penalty 
as. bys. 21 of Act IV of 1873. a penalty was 
attached to each of the bye-laws as soon as it 
was promulgated. 3ut Act XIII of 1884 
requires that every bye-law should have a 
penalty attached to it, with the confirmation 
of Government. A breach of the bve-law men- 
tioned above had no such penaltv'attached to 
it under Act XIII of 1884. 10 P.R. 1887 Cr. 

(4) — s. Z^—See Cheating, P.l.R. lOOO, 

p. 38 Cr. 

(5) — Ss. 49. 172 — Prostfcution for recovery of 
taxes Puiy of Magistrates . — Where a prose- 
cution is launched for recovering taxes, the 
Magistrate is bound to act, his power being 
limited to finding whether the amount is 
claimable or not. The Magistrate should 
satisfy himself that the Committee applying to 
him is legally constituted and that the amount 
claimed is claimed under a tax or assessment 
legally imposed. But it is not competent to 
the Magistrate to go into the merits and investi- 
gate the details of the sum claimed ; the remedy 
in such cases is by appeal under s 49 of the 
Act. 1 P.R. 1891 Cr. 


(6) Ss. 88. 144 — Order prohibiting a nro- 
posed erection.—li is not a condition precedent 
for an order under s. 88. prohibiting a proposed 
erection, that compensation should be paid. 
The Committee is not bound to set forth its 
reasons for refusal. The Courts cannot inter- 
fere with the discretion of the Committee if 
exercised bona fide. 24 P.R. 1390 Cr. 

^7 ^ — ^^—Steps constructed loith ConimiU 
tee s sanction Commissioner' s sanction found 
necessary — Subsequent order for removal — Dis- 

ohedience—ProsccHtion.—SlncQ the passing 
of Punjab Act XIII of 1884. the accused applied 
for and obtained permission to build a certain 
step in front of his house. Subsequent to the 
granting of the sanction, it wa.s found that the 
Municipal Committee had no authority to allow 
an encroachment, without the sanction of the 
Oommissioner. The Committee thereupon 
revoked the sanction aud issued a notice to the 
owner of the house to remove the steps with a 
tender of compensation. Held, that the 
accused could not be prosecuted for disobe- 
dience to the notice. 6 P.R. 1891 Cr. 


— Notice not signed 

th^ Present or Secretary.-K notice issu 
under s. 69 is materially defective^ if it is i 
signed by the President or Secretary. T 
defect is not cured by the provisions of the If 
clause of s. 162. 8 P.R. 1886 Cr. 
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— Punjab Acts — continued. 

Act XIII of 1884 (Municipal Act)— concZiidsdr 

Ss.dl7, 116, 119 — Bye-law — Validity, 
—A bye-law made under Act IV of 1873, prohi-. 
biting the use of certain localities or permitting • 
any special^ locality for any of the purposes 
mentioned in the bye-law, was held to be in- 
consistent with, and beyond the powers 
conferred by, ss. 117, 118 and 119 of Act XIII 
of 1884. 4 P.R. 1887 Cr. 

(11) ~S, 118 — See No- 10, supra. 

(12) S- 119 — See No. \Q, supra. 

(13) — S. 144 — See No. 6, supia. 

(11) S. 162 — See No. 8, supra. 

(15) — S. 172 — See No. 5, supra. 

(16) Bye-law No- 22 — Evasion of Octroi 
duty. — A bye-law to the effect that “any evasion 
or attempt at evasion of payment of Octroi dues 
shall render the offender liable to a fine of not 
exceeding R.s. 50” was held to be invalid, 
on the ground th.at it made no distinc- 
tion between lawful and unlawful, honest and 
dishonest evasion. Queere Whether any 
bye-law heretofore framed regarding evasion of 
Octroi dues has any validity in places where 
the Municip.U Act of 1884 is in force. 27 P.R. 
1889 Cr. 

* Act XVIII of 1884 (Punjab Courts). 

fREP. IN PART, ACT VII OF 1887, S. 10 ; 
Act XVI OF 1887 ; ACT XVII OF 1887 ; ACT 
VU OF 1889 ; ACT VIII op 1890 ; ACT XII OP 
1891 ; ACT I OP 1894, ReP. IN PART AND 
AMENDED, ACT XIII OF 1888 ; ACT XXV 
OF 1899. AMENDED, ACT XIX OF 1895 I 
act IX OF 1900], 

(1) S. 10 (2) (A) — Equal division in opinion 
among Judges — Competency of senior Judge to 
re-comider his opinion. — When the Judges 
constituting a Eull Bench are equally divided 
in their opinion, it is competent for the senior 
Judge, without affirming the judgment already 
recorded by him, to reconsider his opinion and 
write a fresh judgment if he finds reason for so 
doing. 15 P.R. 1897, F.B., Cr. 

(2) — S. 13— Sec ACT XVITT OF 1879, s. 13, 

41 P.R. 1888 Cr. 

(3) — S. 13— Sec ACT XVTII OF 1879, s. 36, 

3 P.R. 1900 Cr. 

(4) — S. 13— See REVISION, P.L.R. 1900, 
p. 17 Cr. 

(5) — S. 13— See TOUT, 27 P.W.R. 1909 
Cr. 

(6) — Ss. 13 and 70— See ACT XVIII OF 1879, 
s. 36, 115 P.L.R. 1909 = 11 P.R. 1909 Cr. 


(9) S. 92 (3) — Notice to remove a slaught 
Disobedience to a notice issued by t 
Municipal Committee calling upon the accus 
to close his slaughter-house at its prese 
position and remove it to another specifi 
place, without fixing the latter placed t 
only place for slaughter of animals was he 
not to be punishable under s. 92. 22 P.R. 18 


(7) — S- 14 — Petition-writers — Rules 20, 22» 
22, 29 - — Under the Rules regarding petition- 
writers, the District Judge alone has jurisdic- 
tion.^ As a petition-writer, who dictates » 
petition to a third person, does not write the 
petition, he is not guilty of any offence under 
the rules. 26 P.R. 1889 Cr. 

* This local Act was passed by the Impenal 
Legislature. 
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7* — Punjab Acts — continued. 

Act XYlll of 1831 (Punjab Courts) — coiicld. 

(8) — S. 23— Stje ACT XVIII OF 1879, s. 36, 
108 P.L.R. 1904. 

(9) — Ss. 33, 34, 36 — Powers of Chief Court — 
Sxercise by Division Dench of powers wider 

36. — The Chief Court cannot, under the 
general powers of superintendence conferred 
upon it by s. 13, Punjab Courts Act, revise 
orders passed by the Divisional Court in exercise 
of the powers conferred upon it under s. 36. 
31 P.R. 1888 Cr. 

(10) — S. 34 — See No. 9, supra. 

■(11) — S. 36 — See No. 9, supra. 

(12 and 13) — S. 70 — See No. 6, supra. 

* Act XVII of 1887 (Punjab Land Revenue). 

[REP. IN PART, ACT XII OF 1891. REP. 
IN PART AND AMENDED, ACT XVII OF 1S96. 
AMENDED, PUN. ACT I OF 1899, SS. 2 AND 3]. 

— S. as — Zaildar, lohether bound to give tu- 
formation of commission of a hebious offence . — 
Though a Zaildar is required by virtue of Rule 
25 of the Rules framed under s. 28 of the Punjab 
Land Revenue Act, to report heinous crimes 
to the Police and Magistrate, such Rule does 
not cast upon him a legal duty to report, such 
as is imposed by a direct and express enactment 
of the Legislature, so that he can be held mere- 
ly as a Zaildar to be “ legally bound to give in- 
formation” of the commission of a heinous 
offence. 25 P.R. 1894 Cr. ; 19 P.R- 1886 Cr. 

* Act XX of 1891 (Punjab Municipalities). 

[Rep. IN PART AND AMENDED, ACT XVIII 
OF 1896 ; PUN. ACT III OF 1900) . 

(1) — Ss. 15, 28, 169— Order of Committee- 
Validity. — A meeting presided over by a Presi- 
dent, neither elected nor appointed as a member 
of the Committee, nor its President as required 
by 6. 15, Punjab Act XX of 1891, is not a 
valid meeting. Disobedience to an order passed 
at that meeting is not, therefore, punishable 
under 8. 169. 46 P.R. 1905 Cr. 

(2) — Ss. 26, 122 and 169 — Issuing notice by 
President of the Municipality without any 
.emergency, validity of— Order ultra vires — 
Conviction for disobedienceof order cannot staiul. 
— Purporting to act under s. 26 of the Act, the 
President of the Simla Municipal Committee 
issued a notice, without any urgency, to the 
petitioner, under s. 122 of the Ajt, to make 
certain drainage improvements in a bouse be- 
longing to the petitioner. The petitioner was 
fined for disobedience of the order. Rut the 
record did not show that the notice was issued 
in pursuance of any resolution of the Committee 
or was even reported to the Committee as re- 
quired by proviso (6) to s. 26, or that the Com- 
mittee had, in any way, delegated its powers to 
the President, oven if it had power to do so. 
Held, that, in the absence of any proof that 

' These local Acts were passed by the Imperial 
Legislature. 
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Act XX of 1891 (Punjab Municipalities) — ctd. 

the matter was urgent, the notice was invalid 
; and the petitioner could not be convicted for 
disobedience the;*eto. 92 P.L R. 1905 = 2 Cr.L. 
J. 371 = 26 P.R. 1905 Cr. 

(3) — S. 28 — See No. 1, supra. 

(4) — Ss. 42 (i) (f), 201 — Mu7iiciyality — 

Boundaries, extension of — Octroi on goods stored 
at a place outside original, but within e.rtended 
boundariesat the date of extension — Attachment 
by order of Magistrate to recover octroi — Revi- 
sion — Criminal cases — Criminal Procedure 

' Code (Act V of 1898), s. 439 . — When a Munici- 
I pality moves a Magistrate to take action under 
I s. 201 of the Punjab Municipal Act, it is his 
I duty to see that, on the facts as stated by the 
I Municipality, the amount would be “claim- 
j able,” i.e., whether the claim is iuim vires or 
' ultra vires. If the Municipality is properly 
! constituted and competent to levy the tax in 
; the area in which it is sought to levy it, the 
j Magistrate is not competent to enquire whether 
the amount claimed under a tax duly and 
legally i»nposed and said to bo in arrears is due 
or not : the remedy as to that lies under s. 52. 
But if he finds that the sum claimed could not 
be legally claimed from any one and is beyond 
the power, ultra vires of the Committee, then 
he is bound to refu.se to act. 109 P.L.R. 1909 
==23 P.W.R. 1909 =2 P.R. 1910 Cr. 

(5) — S. 70— Sec Revision, P.L.R. 1900, 
p. 32 Cr. 

(6) — Ss. 87, 95, 164, 165 — Encroachment on 

public street — Order for its removal — iJisobe- 
dience. — When a plot of land alleged to be a 
part of a public street was not in the posses- 
sion of the Municipal Committee for a long 
time, but was in the occupation of the peti- 
tioner for more than 20 ye^irs, held, that no 
criminal proceedings regarding that plot could 
be instituted, without first establishing the 
Committee’s right of ownership, S. 87 does 
not apply to a structure built on a public street 
with the permission of the Municipality, 
although it may be on a site on a part of the 
public thoroughfare. The Committee cannot, 
therefore, proceed for its removal after a 
summary notice under s. 95. 11 P.R. 1904 

Cr. =66 P.L.R. 1904. 

17) — S. 92 — Building house without sanction 
after six weeks of petition. — Building a house, 
six weeks after the receipt of a petition by, but 
before receiving an order from, the Municipal 
Committee, is not an offence under the Muni- 
cipal Act. 9 P,R. 1901 Cr. 

( 8 ) — S. 92, cl. 6— Sanction for building — 
Obligation to begin work within the period fixed 
by the clause — Completion within siu 'i period 
not necessary. — Where a person obtains, from 
a Municipal Committee, the necessary sanction 
for a building, under s. 92 of the Act. the sec- 
tion does not make it obligatory on him to 
complete the building within a year of his 
obtaining the sanction nor even to have com- 
menced each separate part of the building 


3. ft. DAR, ■. A. ul. g., 

Vatrll 
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7. — Punjab Acts — continued. 

Act XX of 1891 (Punjab Municipalities) — ctd. 

within that time. He is bound onlv to com- 
mence some portion of the building within the 
period of one year from the date of sanction as 
is provided for by cl. 6. s. 9*2. and there c.innot 
be any rule or provision of law requiring that 
the building must be completed within any 
particular, nr a reasonable, time. 61 P.R. 
1905 Cr.=41 P.L.R. 1906 = 3 Cr. L.J. 344. 

(9) — S. 92 — Rule V of Rules of tlie Municipal 
Committee of Murrec — Scope. — Rule V of the 
Rules of the Municipal Committee of Murree 
has no application to subsequent additions to 
a house built on a site subject to the Rules. 
12 P.R. 1893 Cr. 

(10) — Ss. 92 and 9^ — Erecting a partition 
wall over a tharra — "Erection of a building " — 
■Sunc/iou of the Municipal Committee necessary. 
— The erection of a new partition wall over a 
tharra. if it affects the interests of the public 
and the Municipality, is. in so far a.s it affects 
such interests, an .act which causes a material 
alteration in the house, and so amounts to “the 
erection of a building*’ within the meaning of 
s. 94 of the .\ct; and requires the sanction of the 
Municipal Committee under s. 92 of the .-Vet. 13 
P.R. 1907Cr. = 39P.W.R. 1907 = 6 Cr. L.J. 342 
= 35 P.L.R. 1908. 

(11) — Ss. 92 and .9-3 -Encroachment on 
public street. — It is not lawful for the owner of a 
building to add to or place against or i») front 
of his building any projection or encroachment 
without the written permission of the Committee. 
27 P R. 1904 Cr. 

✓ (12) — S- 92, snb’S. 4 and s. 145, Infringe- 
ment of bye-law framed under — Whether such in- 
fringenient entails criminal liability — Bye-laio 
by kasur Mutiicipality— Whether affects s. 92. 
— Held, that non-compliance with the provi- 
sions of the first part of sub-s. (4), s. 92 of 
Act XX of 1891, does not make the defaulter 
criminally liable. It only enables the Com- 
mittee to issue a notice to him, calling upon 
him toalterordemolish the wall. Held. a,\so, that 
the bye-law framed by the Kasur Municipal 
Committee does not at all make it obligatorj* 
on the person, giving to the Committee anotice 
of his intention to erect or re-erect a building, to 
refrain from so erecting or re-erecting it within 
six weeks from the date of the notice, and that, 
therefore, a breach of the bye-law will not entail 
upon the notice-giver any penalty. The 
provisions of s. 92. sub-s. 4’ cannot'be read 
into the bye-law as framed by the Municipal 
Committee of lOisur. 13 P.R. 1909 Cr. 

(13)— Ss. 92, 150, 164 and i69.— The Muni- 
cipal Committee of Peshawar, bolding that the 
accused had constructed a new platform in front 
of his building contrary to the order sanctioning 
the erection of the building subject to the 
condition that no new sufa or thalla, that is, 
platform, should be ccnstructed in front of the 
building, served him with a notice to remove it 
and warned him that, if he did not comply, he 
would be prosecuted. The accused neither 
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complied with the notice, nor appealed against 
it under s. 150 of the IMunicipal Act. The 
^lunicipal Committee prosecuted him under 
ss. 164 and 169 of the Act, but the Magistrate 
acquitted him on the ground, that the accused 
had, on receipt of the notice, written to the 
Municipal Committee that the land on which 
the platform was constructed was his own 
property, that the platform had existed for 
years, and that the Committee had failed to 
serve the accused with a fresh notice in reply to 
his objections. — Held, setting aside the order of 
acquittal, that the Committee were not legally 
bound to seta'e thc accused with a fresh notice. 

3 P.L.R. 1900Cr. = 12 P.R. 1899 Cr. 

{13-a) — S. 92 — See No. 20, infra. 

^ (14) — S. 94 — See No. 10. supra. 

(15) — S. 95 — Encroachment upon Municipal 
land — Evidence — Btyth's map of Amritsar 
Municipality. — Held, that, in the absence of 
any direct evidence of encroachment upon the 
land of a Municipal Committee, a conviction 
under s. 95 of Act XX of 1891. is illegal. The 
evidence of an official, who has got no personal 
knowledge, based upon a comparison of some 
old Municipal maps is, after all, a mere opinion. 

31 P.W.R. 1908 Cr. 

(16) — Ss. 95 and 169. — For failure to complyA^ 
with a notice issued under s. 95 of the Punjab 
Municipalities Act, requiring the accused to 
remove a building erected without the permis- 
sion of the Municipality, he was convicted, 
under s. 169 of the Act, and fined Rs. 6, and, 

in the event of failure to remove the building 
within a week, he was further ordered to pay an 
additional fine of two annas a day till the 
building was removed. Held, that fine could 
not be imposed prospectively, and that, in such 
a case, the proper course was to institute 
further prosecution if there be occasion for it, 
and allow the accused an opportunity of defend- 
ing himself before the further fine should be 
imposed. 171 P.L.R. 1903. 

(17) — S. 95 — Nos. 6, 11, supra. 

(18) — S. 122 — See No, 2. supra. 

(19) — S. 128 — Power of Municipality to isstte 
notice directing owner to demolish and rebuild a 
new wall, iti place of the old. — The renewal of 
a wall built against a bill side, as a support to 
it, which was bulging out and had become 
dangerous was held to be nothing but repairs, 
within the meaning of s. 128, Punjab Munici- 
pal Act, 1891, to the bank or hill side, though 
it might necessitate the removal of the wall 
previously built. Therefore, a Municipal Com- 
mittee can, under that section, issue notice to 
a person directing the re-building of such a 
wall of specified dimensions and character, 
after pulling it down, as the object of the Com- 
mittee is to protect the bank or hill side from 
slipping down. 13 P.R. 1908 Cr.= 28 P.W.B- 

1908 =8 Cr. L.J. 258. 
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(20) — Ss. 128^ 169 aiid 92 — NotUe requiring 
removal of ruhtotis shed toithout optieni of repair 
— Legality — Noi%-covipliance with notice — No 
offence. ~k notice issued under s. 128 of the 
Act, requiring the owner to remove a ruinous 
shed, without the option to repair the shed, is 
defective and illegal, and non-compliance with 
it is no offence under s. 169 of the Act. 18 P. 

R. 1908 Cr. 

(21) — Si. 255, 255, 169 — Scope of the sections. 
— S. 135, Punjab Act XX of 1891, deals with 
unregistered and unlicensed places. S- 136 
deals with places registered or licensed. There- 
fore, there can bo no conviction with reference 
to one and the same place under both sections. 

S. 169 punishes disob^ience to written notices 

lawfully issued by a Municipal Committee 
only when such disobedience is not an offence 
punishable under any other section of the 
Act. A person convicted under s. 135 or s. 136 
should be punished under those sections and 
not under s. 169. 4 P.R. 1894 Cr. 

(22) — S. 136 — See No. 21, supra. 

(23) — S. 145 — See No. 12, supra.. 

(24) — S. 150 — See No. 13, sw^ra. 

(25) — S, 164 — Moras put up in front of a shop 
in a street — Right of the public to use of the 
entire breadth of the street — Obstruction to the 
public. — The accused, a shop-keeper, placed 
moras in front of his shop so as to prevent 
officials from getting at a sewer or drain. He 
was convicted of an offence under s. 164 of the 
Punjab Municipal Act and the conviction was 
confirmed on appeal. Held, on revision, agree- 
ing with the lower Courts, that, since the 
public was entitled to the whole breadth of the 
street to the last inch, the act of the accused 
in having placed the nior<u did amount to an 
obstruction under s. 164 of the Act. 45 P. R. 
1905 Cr.=^189 P.L.R. 1905 = 3 Cr. L.J. 130. 

(26) — S. 164 — Street, obstruction of — Crim, 
Pro. Code {1898), s. 403 — Acquittal — Bar to 
future prosecution. — The petitioners were sum- 
marily convicted of an offence under s. 164 of 
the Punjab Municipal Act for obstructing or 
encroaching upon a street. They were some 
years previously tried for and acquitted of the 
same offeuce. There was no evidence in the 
present case to show that the encroachment on 
the street for which the accused were convicted 
was in excess of the encroachment then effect- 
ed. Held that, in the absence of evidence 
distinguishing the facts before the Court in 
this case from those dealt with in the previous 
case, the conviction was illegal. 63 P.L.R. 
1904 . 

(27) — S. 164 — See Nos. 6, 13, supra, 

(28) — S. 165 — See No. 6, supra, 

(29) — S. 169 — Continuing breach — Prospec- 
tive fine. — Where a Magistrate passed an order 
lor payment of fine for not complying with a 
notice to remove a building, and, in the event 
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of failure to remove the building within a 
week, to pay an additional fine of two anuas 
a day for every day after the week’s time, held, 
that the order sentencing the accused to a daily 
fine prospectively was not valid. 13 P R. 1903 
Cr. (16 M. 230, «.). 

(30) — S- 109— See COMPL.VINT, 20 I-’.R 
1894 Cr. 

(31) — S. 169— See Nos. 1, 2, 13, 16, 20. 21. 
supra. 

(32) — S. 1S6 — Authority for — i 

Crim, Pro. Code {1882), ss. 4 and 191 . — Where a 
prosecution wasstarted under the Municipal Act 
against the accused on an informal letter 
addressed by the Secretary of the Municipal 
Committee, and the verbal authorization of the 

j Deputy Commissioner, the President of the 
Committee, was afterwards relied on, the 
Secretary not being examined on oath with 
I reference to the contents of the letter, held, 

\ that there was no complaint as required by 
' s. 186, Municipal Act, 1891. and by ss. 4 (a) and 
191, Crim. Pro. Code. 2 P.R. 1892 Cr. 

(33) — S. 256 — AutJujrity for 2^>'o^ccHtiun — 
Crim. Pro. Code (1882), ss. 4 atul J9l . — The 
complain.ant in a Municipal case was the Ins- 
pector of Sanitation. The petition coutained at 
the foot, written in Urudu, the following 
“Petition of Air. Webb, InspectorofSanitation, 
Civil Station. Lahore.” Below this was an 
English signature “ D. Jhonston, ” which ap- 
peared to be the signature of the Secretary of 
the Committee. HeUl, that this was not a 
complaint as required by .s. 18C, Municipal Act 
XX of 1891and ss. 4 («), 191, Crim. Pro. Code. 

3 P.R. 1892 Cr. 

(31)— S. 186— See COMPL.UNT, 1 P.R. 1S92 
Cr. 

j (35) — S. 188 — Magistrate — Jurisdiction to try 

' a case— Crim. Pro. Code {188'^), s. .3.5.5. — A 
member of the Alunicipal Committee, who has 
taken an active part in issuing an order under 
Punjab Act XX of 1891, is disqualified within 
the meaning of s. 555, Crim. Pro. Code, from 
trying a case of disobedience to that order. 3 
P.R. 1695 Cr. 

(36) — S. 188 — Municipal offence — Magistrate * 
Vice-President of Committee — Jurisdiction — 
Crim. Pro. Code \188:i), s. 55-5. — Alagistrato, 
who. as the Vice-President of a Alunicipal Com- 
mittee, has made a preliminary inquiry into a 
Alunicipal offence, and has recommended the 
prosecution, is not competent to try the case 
himself. 5 P.R. 1896 Cr. (3 P.R. 1895, F.). 

(37) — S. 201 — Recovery of monei/ due on a 
simple contract . — Arrears claimable under a 
simple contract, e.g., arrears of a contract of 
Alunicipal sewage,- do nob come within the 
provisions of s. 201, Punjab Act XX of 1891, 
and are not recoverable by the procedure pre- 
scribed by the section. The Chief Court has 
power, under s. 439, Crim. Pro. Code, 1898, to 
revise an order passed granting or refusing an 
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7. — Punjab Acts — concluded. 

Act XX of 1891 (Punjab Municipalities) — cld. 

application of the Committee under s. 201, 
Punjab Act XX of 1891. 23 P.R. 1903 Cr. = 130 
PX.R. 1903. (23 A. Ill, 1 P.R. 1891 Cr., 26 C. 
852. 2 P.R, 1899 Cr., 18 P.R. 1902 Cr., 22 B. 
709, R.) 

(38) — S. 203 — Arrears of rent not recoverable 
through a Magistrate- -Terrnination o/ Sapurd- 
dar’s linhilitg. — Claims for arrears of rent, 
which are not for any arrears of tax, fee or 
money claimable under the Punjab Municipal 
Act (XX of 1891). cannot be realized through 
the agency of a ^lagistrate under s. 201 of the 
Act. Held, al.so that the liability of the 
cu.stodian (Sapurddar) of attached property 
necessarily terminate.^, if the attachment falls 
through. 3 Ind. Gas. 638 = 9 P.W.R. 1909 Cr. 

(39) — S. 201 — Sec No. -1, sitpra. 

Act XXY of 1899 (Punjab Courts). 

[S. 6 Amended, Act IX of 1900J. 

— S. 40— See Pun. act XVIII of 1884. 
100 P.L.R. 1904. 

Act I of 1903 (Punjab Military Transport of 

Animats). 

— Ss. 20 and 30 — Failure to jiroduce animals 
of a particular desa iption — Conditions cs$en~ 
tial for criminal liability for failure. — Before 
owners of animals can be made criminally 
liable, unders. 29(6) of the Punjab Military 
Transports Animals Act, 1903, for failure to 
produce animals of a certain description, tlie 
prosecution must show clearly that the sanc- 
tion required to be previously obtained by 

8. 30 of the Act has been obtained, that the 
inspection held by the Transport Registration 
officer was one at which owners were legally 
bound to produce their animals, and that a 
legal notice was issued for the production of 
the animals and legally served upon the 
accused. 12 P.R. 1908 Cr. = 25 P.W-R. 1908 = 
8 Cf. L.J. 243. 

8, — United Provinces Acts. 

* Act VI of 1868 (Municipal Improvements). 

CRep., Act XV of 1873] . 

{])— S. 12— Sec U.P. Act XV OF 1883, 
ss. 69 and 71. 8 A. 677. 

(2) S. 33 , — Act XV of 1873, s. 43 — Evasion 
0/ octroi dufies.— The accused, the consignee of 
goods sent by Railway, submitted the Railway 
receipt to a Municipal octroi office and paid 
duty on the weight specified therein. It was 
subsequently found by the Railway authorities 
that the weighment was wrong and less than 
the real weight and the accused offered to pay 
the excess duty. Held, in a prosecution bv the 
^nicipality for an offence under s. 45 of Act 
XV of 1873 (evasion of octroi duty), that the 
under -payment was an evasion that the accused 

• This local Act was passed by the Imperial 
Legislature. 


S.^United Provinces .Acts— coniiuMod. 
Act YI of 1868 (Municipal Improvements) 

— concluded. 

would be liable for, only if he knew the weigh- 
ment in the Railway receipt to be wrong, but 
that, in the absence of proof of such knowledge, 
no e%'asion or abetment of evasion was commit- 
ted. A.W.N. 1882. 231. 


* Act XY of 1873 (N.W.P. and Oudh Munici- 
palities). 

[Rep. in part, act XVI of 1874. Rep. 
(IN AJMERE), Reg. V OF 1886, S. 17; (INN. 
W.P. .A.ND Oudh;, n. and 0. act I of 1900]. 

See U.P, Act XV OF 1883. 




,, I OF 1900. 


(D— 5. 22— Act XV of 1883, s, 56 (2)— 
Notification of Local Government approving 
bye- la w — Coiistruction of bye~la w . — Sanction 
was given by the Local Government to a rule 
to be passed by the several Municipalities in 
the N.W, Provinces to the following effect: — 
“ Every act or omission declared to be a public 
nuisance, or otherwise made punishable, under 
Act XV of 1873, by, or by virtue of, any rule 
in force in the Municipality under s. 22 of that 
Act immediately before the Act ceased to apply 

to the Municipality, is hereby made punishable 
with fine to the full extent that may bedirected 
by a Municipal Board, under s. 55 (2), Act XV 
of 1883.” Held, on a con.struction of this rule, 
that it was intended thereby to make all the 
offences therein alluded to punishable with fine 
which may extend to Rs. 50, the maximum 
fine, under s. 55 (2), Act XV of 1883, imposable 
for a Municipal offence, and that it was not 
necessary for the Municipal Beard in question to 
go on and direct with what particular amount 
of fine each offence specified in their rules was 
punishable. A.W.N. 1901, 1. 

(2) — S. 45 — Municipal rule framed about 
public markets . — To support a conviction under 
s. 46 of Act XV of 1873 for the breach of a rule 
prohibiting the establishment of a public market 
without the sanction of the Municipal Com- 
mittee, it is not enough to show that some 
shops were leased by the accused to people who 
sold gram therein, but also that a public market 
was established and that its establishment 
operated as a public nuisance. A.W.N. 1882. 
241. 

(3) — S. 45 — Evasion of octroi — Intention. 
Certain traders of Ludhiana consigned 333 ba^ 
of grain to the accused, traders residing 
Meerut. The bags were weighed by the 
Railway authorities and entered in the Railway 
receipt as weighing 527 maunds. The consign- 
ees submitted this receipt to the Octr^ 
office at Meerut and paid duty on 527 maun^ 
as mentioned in the receipt* Almost imme^*' 

ately after this despatch, it was discovered that 

the bags had been underweighed at Ludbian^ 
The accused were upon this discovery requim® 

• This local Act was passed by the 
Ijegislature. 
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— United Provinces Acts — continued. 

Act XY of 1873 (N.W.P. and Oudh Munici- 
palities) — concluded. 

to make good the balance of freight which they 
did. The next day the accused petitioned the 
Municipality offering to pay up the balance of 
the Octroi duty, lint the ilunicipality had 
already ou the same dale brought a charge 
against the accused for evasion of payment of 
Octroi duty under s. 45 of Act XV of 1873. 
Subsequently, the Railway authorities preferred 
a criminal charge against a clerk at Ludhiana 
in respect of the undet^veighment. Held, on a 
reference by the District Magistrate, that the 
Joint Magistrate was perfectly justified in 
discharging the accused on the finding that 
the prosecution had failed to prove that the 
conduct of the consignees (accused) was the 
result of a conspiracy with the Ludhiana con- 
signees or that they had any fraudulent 
intention. A.W.N. 1882, 231. 

(4 and 5)— S. 11—See U.P. ACT XV OF 1883, 
ss. 69, 71, 8 A. 677. 

(6) — S. 72 — Municipal rules — Public nuis- 
ance — The letting of 5 shops in an enclosure 
or sarai to persons who opened there the 
business of buying and selling grain was not 
establishing a public market. &c., within the 
meaning of the section, and, further, as it was 
not shown how the public order or convenience 
was affected it was held that the conviction 
must be quashed as bad. A.W.N. 1832, 241. 

• ActXYI of 1873 (N.W.P. Yillage and Road 

Police). 

[Rep. in part, act XVI of 1874 ; ACT 
XII OP 1876; ACT XII OF 1891. J 

(1) — S. 8 — See PENAL CODE, 8. 2-21, 3 A. 60. 

(2j— S. 11 — Village Chaukidar— ATc/ bound 
to give immediate information of an offence — Ho 
neglect of duty . — The village chauktdars did 
not give information of the occurrence of a 
dacoity committed in the village till the next 
day. They were charged and convicted of an 
offence under s. 11 of the Act. Held that 
under the Act the village chaukidars were not 
bound to give immediate information of an 
offence not committed within their village. A. 
W.N. 1886, 65. 

(3) — S. 11 — Wilful neglect of dw/y.— Where 
the chaukidar of a village was convicted under 
s. 11 of Act XVI of 1873 for having been present 
outside the house of th^chaukidar of another 
village, while illicit distilling was going on there- 
in, held that the village being one beyond the 
scope of bis duties, the accused had not com- 
mitted any misconduct in respect of bis duties, 
and that mere presence outside cannot be re- 
garded as an abetment of an offence committed 
inside. A.W.N. 1882, 160. 

See ACT Vin OF 1870, 6 A. 380. 


* This local Act was passed by the Imperial 
Legislature. 


8. — United Provinces Acts — continued. 

• Act XYIII of 1873 (N.W.P. Rent). 

[Rep., ACT xn of 1891]. 

Sec ARREST, 4 A. 27. 

• Act XIX of 1873 (N.W.P. Land Revenue). 

[Rep. in PART, ACT I OF 1879 ; ACT XIII 
OF 1882 ; ACT VIII OF 1890; ACT Xll OF 1891 ; 
N and O .\CT III OF 1899. AMENDED, ACT 
VIH OF 1879. SS. 1 TO 3. G TO 17, 25 TO 27 ; 
ACT XV OF 18S6 ; ACT XX OF 1890, SS. 3, 4 
AND 64] . 

(D— Pro. Code, -4cf X of 1SS2, s. 195 — 
Jurisdiction of Sessions JudgeandHigh Court . — 
The Collector and Assistant Collector exercising 
jurisdiction under the North-West Provinces 
Land Revenue Act XIX of 1873 are not sub- 
ordinate to the High Court or the Sessions Court 
for the purposes of s. 195 of the Grim. Pro. 
Code. A.W.N. 1891, 82. 

(2) — Chapter IV — Proceedings under, not 
judicial proceedings — Statements made therein 
not being declarations, not false evidence . — See 
PENAL CODE, SS. 193 and 199, A.W.N. 1885, 29. 

(3) — S. 15S—See PENAL CODE, s. 20G,A.W. 
N. 1888, 237. 

• Act Xil of 1881 (N.W.P. Rent). 

[Rep. in part, act IX of 1887. Rep. in 

P.\RT AND AMENDED, ACT XIV OF 1886. 
amended, act VI OF 1888, S. 10 (2) ; ACT 
XII OF 1891]. 

See Sanction TO prosecute, lo a. 582. 

• Act XY ;of 1883 (N.W.P. and Oudh Munici- 
palities). 

[Rep., N. and O. Act I of 1900.] 

See U.P. Act I of 1900. 

(1) — 5. 46 — Recovery of arrears of tax by 
distress and sale of moveable property belonging 
to defaulter — Duty of Magistrate. — S. 46 
provides for the distress and sale of moveable 
property of the defaulter for the purpose of 
realising arrears of tax by an application to a 
Magistrate having jurisdiction within the 
Municipality. The duty imposed by that 
section is purely ministerial and provides the 
means whereby the recovery of taxes could be 
enforced by a legal authority. He has no 
power to judicially hear and determine the 
question whether any such arrears are due at 
ail. 22 A. 111. [D.. 130 P.L.R. 1903]. 

(2) — S.55 — Rules — Orderfor demolition of wall 
—Crim. Pro. Code, Act V of 1698, s. 517. — An 
order for demolition of a wall on a conviction for 
building in contravention of Municipal rules, 
is ultra vires, and s. 517 of the Grim. Pro. Code 
has no application to a case of the kind. 
A.W.N. 1900, 81. 

(3) ~'S. 55 — Bye-laws of Municipality, 
validity of — Presumption. — The presumption is 
that the bye-laws of a Municipality have been 

• These local Acts were passed by the Imperial 
Legislature. 
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S,~-Un!ted Provinces >4 c^s— continued. 

Act XY of 1883 (N.W.P, and Oudh Manict- 
palities) — continued. 


passed according to the regular and lawful 
pro<^dure, and that the common course of 
business has been followed in that procedure. 
It is for the person raising the objection to give 
some evidence to show that it would not be 
safe to make such a presumption. It is no part 
of the duty of a Court exercising appellate or 
revisional jurisdiction, to take, of its own 
motion, the question whether the bye-laws 
have been properly and legally framed. 19 A. 
493. (20 B. 732. ii.) 

00 — Rules — Power to interfere with 
internal alterations of house.^X Munici- 
pality having given permission to raise the roof 
of a kitchen, has uo power to prevent the owner 
of the house from converting part of the build- 
ing covered by the roof into living rooms. 22 
A. 123 = A.W.N. 1900, 41. 


(5) — 5, 55 — Rules — Order for demolition of 
building. On a conviction for building in con- 
travention of the rules framed under Act XV 
of 1883, the Court has no power to order the 
demolition of the building so erected or to 
impose a recurring fine in default of compliance 
with such order. A.W.N. 1900, 8. [ii., A.W 
N. 1900, 81]. 

(6) — S. o5~ Rules — Continuing breach . — 
The maintenance of a chabutra, which has 
been directed to be removed under s. 42 of the 
Rules framed under s. 55 of Act XV of 1883, is 
not a “continuing breach” within the meaning 
of para 2 of s- 55 of the Act which could be 
punished as such. A.W.N. 1895, 226. 

(7) — S. 55 (2)— See U-P, ACT XV OF 1873, 

s. 22. A.W.N. 1901, 1. 

(8J S. 69 — Power of Municipal Board to 
delegate generally the authority to institute 
prosecutions.—S. 69 of Act XV of 1383 autho- 
rises the conferring of a general authority upon 
a person by a ilunicipal Board to make com- 
plaints in respect of Alunicipal offences ; such 
an authority need not be specifically given for 
each and every particular offence for which a 
complaint is to be made. Such general autho- 
rity will include not merely the formal or 
mechanical act of putting a complaint before 
the Magistrate, but, also, the power to deter- 
mine whether thorr should be a complaint at 
all. 22 A. 123, P.B. [ii., 26 A. 482] . 


(9) S, 69 Power of general delegation in- 
cludes power to present a complaint and power 
to exercise discretion to make a complaint . — 
8. 69 of the Act confers upon Municipal Boards 
in N.W.P. and Oudh the power to delegate 
generally their authority to make complaints 
in respect of Municipal offences. This delega- 
tion includes the authority to do the formal 
acts of presenting a complaint to the Court, and 
also the exercise of discretion as to whether in 
any given case a complaint shall or shall not 
be made. A.W.N. 1900, 18. 

(lOJ — 65, 71 — Rules framed under s, 12 
of Act VI of 186B—Act XV of 2575.— Rule 6 of 


— United Provinces Acts — continued. 

Act XY of 1883 (N.W.P. and Oudh Hunici- 

palities) — concluded. 

the Rules framed under s. 12 of Act VI of 1868 
runs as follows : — ‘‘ Any person evading or 
abetting the evasion of the Octroi duties im- 
posed in the schedule, shall be deemed to have 
committed an infringement of a bye-law.” 
Assuming that the rule to have been legally 
made under that section, which is far from 
clear, and that it was saved by Act XV of 1873, 
it would, as declared in s. 71 of Act XV of 1883, 
continue in force until repealed by new rules 
made under such last mentioned Act, and be 
deemed to have been made under that Act. Its 
operation is, therefore, subject to the provisions 
of Act XV of 1883, and among them, to that 
contained in s. 69, which makes it a condition 
precedent to the institution of a prosecution, 
that there should be a complaint of the 
Municipal Board or by some person authorised 
by the Board in that behalf. 8 A. 677. 

(11) — 5. 69 — Position of a District Magistrate. 
— The position of the Magistrate of the District, 
in connection with the terms of the s. 69, is 
neither better nor worse than that of any other 
member of the Board ; and unless be has been 
duly authorised by the Board as a Board, he 
has no more “ loctts standi ” to cause a prosecu- 
tion to be instituted personally than any other 
individual member. 8 A. 677. 

(12) — S. 71 — See No. 10, supra. 

(13) — S. 161— See PENAL CODE, ss. 425, 

426. 29 A. 565 = A.W.N. 1907, 170 = 6 Cr. 

L.J. 13, 

Act I of 1891 (N.W.P. and Oudh Water- 
Works). 

(Rep. in part and amended, N. and 0. 
ACT I OF 1901. AMENDED, N. AND O. ACT H 
OP 1895] . 

(1) — Ss. 34, 40, 41 — Unoccupied house — Pay- 
ment of water-rate, no evasion of. — When a 
person omits to give notice of re-occupation of 
a house previously reported to be vacant, but 
pays water-rate for the period during which the 
house remained unoccupied, he is not guilty of 
an offence under s. 41 of the Water-Works Act 
(I of 1891). S. 41 refers to a house, which has 
been exempt from liability to the payment of 
water-rate, and the penalty imposed by it 
nob incurred, where the rate has been paid and 
there has been no evasion of payment. The 
object of the section is to ensure payment of 
water-rate, by reason ^f non-occupation f^ 
three months. 4 A. L.J. 235 = A.W.N. 1907, M 
= 5 Cr. L.J. 283^29 A. 375. 

(2) — S. 40 — See No. 1, supra. 

(3) — S. 41 — See No. 1, supra. 

Act I of 1892 (N.W.P. andOadh Lod^ia^ 
House) . 

(1) — S. 5 (2) — Sou^s used by pragwol/*^ 
accommodating pilgrims — License. — Where it 
was found that the accused, a pragtoal, top* 
certain houses where he lodged p ilgrin tf 
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S. — United Provinces Acts — continued. 

Act I of 1892 (N.W.P. and Oudh Lodging 
House) — concluded. 

and received presents from them, though no 
part of the presents was expressly given as con- 
sideration for the accommodation afforded to 
them by the accused, held, that he was bound 
to take out a license under N.W.P. Act I of 
1892. as a portion of the value of those presents 
should be ascribed to the accommodation 
which was given and received. 20 A 534. 

Act III of 1892 (Village Courts). 

[AMENDED, N. AND O. ACT II OF 1894) . 

— S. 73— Sec Sanction to prosecute. 

6 A.L.J. 796-6 M.L.T. 98. 

Act I of 1895 (Municipalities, amending Acts 
XY of 1873 and XY of 1883). 

[Rep., n. and O. Act I of 19(X)] . 

— Offence under special Act. — Where the 
offence charged is one under a special Act, the 
guilt of the accused should be strictly proved. 

2 A.L.J. 411 = 2 Gr. L.J. 352. 

Act 1 of 1900 (N.W.P. and Oudh Municipali- 
ties). 

(1) — Punitive enactment, cwistruction of. — 
A punitive enactment must always be strictly 
construed. 2A.L.J. 26 — A.W.N. 1905,19**2 
€f. L.J. 19. 

(2) — Right of accused to challenge validity of 
order under s. 68 — Notice ~ Retrial. — An ac- 
cused person is not prohibited from challenging 
the validity of a notice issued under s. 88 of 
the Act, where the Board’s order is wholly 
ultra vires. 9 0.C. 29 = 3 Cr. L.J. 205. 

(3) — Ss. 3, 87 -Rules forbidding ' erection or 
rc'erection of any building ' without sanction, 
scope of — Bye-laws, interpretation of. — An 
occupier of a bouse in the Civil Station of 
Allahabad, who got inclosed, by means of 
hanauts, or canvas screens, a small piece of 
ground adjoining his house, without obtaining 
permission to do so from the Municipal Board, 
was charged and convicted of an offence under 
a rule made by the Municipal Board, with re- 
ference to s. 87 of the Act, which required that 
its previous sanction must be obtained to the 
Erection or rc-erection of any building in the 
Civil Station. Held, on revision, reversing 
the above conviction, tho mere inclosing of a 
space by canvas screens cannot be considered 
as ‘ erecting or re-orocting any building ' which 
words necessarily convey with them an idea of 
permanence with utility. If such a mere in- 
closing as tho above is an offence, the person 
inclosing would have, every time he puts up a 
shelter ie-g., for his pankha cooly or gardener), 
to go through the difficulty of applying to the 
Municipal Board and awaiting their sanction 
or refusal for a long time before he could ven- 
ture to make the enclosure in time. If the 
legislature intended to restrict the rights of 
Municipal citizens to such an extent, its 
intention should have been plainly manifested 
ftod put beyond reasonable doubt. It cannot, 
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Act I of 1900 (N.W.P. and Oudh Municipali- 
tiesi — continued. 

therefore, be that the said s. 87 has been in- 
tended to bring temporary enclosures of the 
above description within its purview and that 
of the rules framed under it. The recognised 
rule of interpretation in the case of such bye- 
laws is that any words contained in it should, 
as far as possible, be so interpreted as not to 
militate against and curtail the general rights 
of the subject as regards propertv. 28 A. 199 
= A.W.N, 1905, 262 = 2 A.L.J. 676, 

(4) — Ss. 55 (c), 168 — Acts on private drain 
not pjinishable, construction of Act. — The 
Municipalities Act is a local Act of a highly 
technical nature and one which touches the 
private rights of individuals. It has, therefore, 
to be most carefully construed, and if the 

j intention of tho framers of the .Act was to 

I include an act done upon private property, 

( which might result in some obstruction of 
public property at some distauco from tho place 
where the physical obstruction took place, it 
should have been provided for in a more parti- 
cular language than has been done in s. 163. 
Where, therefore, certain persons were convict- 
ed of having, without permission from the 
Municipality, obstructed a drain found to be 
their private property, held, that the conviction 
was bad. 6 A.L.J. 544 = 2 Ind. Gas* 408. 

(5) — S. 69 (2) — Offence U}tder Special Act 
— Evidence for the prosecution meagre . — 
Where a person is accused of an offence under 
a Special Act, the guilt of the accused ought 
to be distinctly proved. The Court should base 
its conviction not on the weakness of the de- 
fence. but on the strength of the prosecution. 
2 A.L.J. 411 = 2 Cr.L.J. 352. 

(6 and?) — Ss. 62 and 87 (5) — Application for 
permission to build — Implied permission — Patver 
to erect necessary scaffolding. — Where applica- 
tion for permission to build has been made to 
a Municipal Board, and the period mentioned 
in E. 87 (3) of the JIunicipalities Act. 1900, 
has expired, the applicant is in the same posi- 
tion as if the erection of the building specilicd 
in his application had been formally sanctioned 
by the Board. A sanction, express or implied, 
to the erection of a specified building, necessarily 
carries with it a right to put up such ordinary 
scaffolding as would be necessary under ordi- 
nary circumstances for the execution of the 
work. A.W.N. 1907, 251 = 7 Cr.L.J. 233 = 29 
A. 737. 

(8) — S. 87 {!)— "Public place ” defined.— ’Ihe 
term ‘‘public place" as used in s. 87 (1) of Act 
I of 1900, means a public place to which the 
public have a right of access by permission, 
usage or otherwise, not merely a place which 
any member of the public is physically able bo 
walk upon, or any place which lies open to 
public view. A.W.N. 1901, 66. 

(9) — Ss. (87) (1) (a) nndl32 — “ Abutting on a 
public street" meaning of. — The words "abutting 
on or adjoining a public sireeV' as used in 
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8.~Vnited Provinces continued. 

Act I of 1900 (N.W.P. and Oudh Manicipali- 
ties) — continued. 

t ‘‘‘nd Oudh Municipalities 

Act, IJOO, could not be construed as applicable 
to an erection which was distant at its nearest 
point some 20 or 25 feet awav from a public 
street. A.W.N. 1901, 203. * 

Ss $7 ,132 —Order binder s. 82— Appeal. 
No prohibition, notice, or order under s. 81 
of Act I of 1900, is liable to be called in question 

under s. 152. 26 

(11) S.^. 67ajid 132— Blocking up archwayf, 
of verandah abutting on public street. — A person 
converted an oi^n verandah abutting on apub- 
hc street into rooms by filling up the arches 
^ith bricks . held that this was clearly re-erect- 
ing his building and that, as he did not obtain 
the sanction of the Municipal Board to such 
re-erection, he committed a breach of s. 87, and 
was liable to punishment under s. 1.32, but not 

(12) — S. 87— See Nos. 3, 6 and 7. supra. 

■ 162 —Removal of build- 

ing Right of accused to challenge validity of 
order 5. 8S-Kotice-RetriaL-Hell 

' accused person is 

not prohibited from challenging the validity of 

a notice issued under s. 88 of the Act, where 

the Board s order is wholly ultra vires. 9 OX. 

^» = 3 Cr. L.J. 205. 

(14)— Ss anrf U7 Public place:' con- 

be legally enforceable 
* rpi^ omission under s. 147. 

a place to 

which the public havearightof access by per- 

otherwise, not merely 

place which any member of the public is physi 

^ f view. In orde 

to convict and sentence a person under s. 14 

snbfp«f <^0“Ply with a conditio! 

bv^jr„ R given to bin 

y the Board, it must be shown that the per 

mission was r^uired by law or the conditioi 

M 40S? 'vhich could be legally enforced. A.W 
N. 1901, 56. (17 A. 616, R.\. 

l^S (c), 132— Bye-laws frama 
under the Act— Their reasonableness.— AW bve 

the same nature have to'b. 

rule of law 18 that they are to be construed ii 
iZ ^ of the suhiect The rule of law prevail 
mg m England, that a bye-law may b< 
examined m order to discover whether it i* 
r^onable m itself, is a very sound rule, anc 
IS also applicable to bye-laws framed in tht 

Municipal 

Boards in India. Held, that a bye-law framed 

under s 128 (c) of N.W.P. and Oudh 

servants, 

attendance upon their master 
from using a particular road, is not a reasonablt 
byelaw and should not be given eSiTto “ 


^•—United Provinces >4 cfs- continued. 

Act I of 1900 (N.W.P. and Oudh Municipali* 

ties) — continued. 

(f®) *55. 128 (c), 132— Bye-law held to be 

unreasonable and its enforcement refused.— Tha 
English Law as to the necessity of bye-Iawa 
being reasonable is applicable to bye-lawa 
framed in the exercise of their statutory powers 
by Municipal Boards in India. The Muni- 
cipal Board of Naini Tal passed a bye-law 
under the powers conferred upon it by s. 128 (c) 
U.P. Act I of 1900 to the following 
effect: “No coolie, whether bearing loads or 
not, no servant, except in attendance on his 
master, and no prostitute shall use the upper 
North JIall (cne of two parallel roads running 
along the north side of the Naini Tal lake) at 
any time.” Held that, as regards the word 
no servant, except in attendance on his 
master,”— this was under the circum.stances 
an unrea.sonal)le bye-law, and the Court declined 
to give effect to it. A.W.N. 1902, 117. 

(17) — Ss. 132 andl47 — Conviction for failure 
to remove cei'tnin building — Sentence of daily 
fine on second conricfion for failure to remove 
the structure- Prospective pne—Bule {2) of 
ss. 128 and J32. — Held, that the imposition of a 
prospective fine is illegal. Held, further, thab 
the words “first conviction” in ss. 132 and 147 
of the N.W.P. and Oudh Municipalities Act 
make it clear that the Legislature contemplated 
a conviction for an original offence or disobe- 
dience of a lawful order and sub.scquent con- 
victions for a continuation of. or persistence in, 
an original offence or disobedience. 11 O.C. 122 
= 7 Cr. L.J. 454. 

(181— S. 132— See Nos. 9, 10. 11, 16, 16, 

SMpra. 

(19) — S. 147 — Fine in advance foracontin- 
uing breach, validity of. — The order for payment 
of so much fine per day as long as a building, 
not built in accordance with the plan submitt^ 
to the Municipality, continues to stand, passed 
in advance, whilst sentencing the offender ia 
respect of the original breach, is not a valid 
order. There must be proof of a continuing 
nuisance before the juri.sdiction of the Magis- 
trate to make such an order arises. 24 A. 809 
= A.W.N. 1902, 70. CB., 11 O.C. 1‘22=*7 Cr. 
L.J. 454J. 

(20) — S. 147 — Building erected without sanc- 
tion — Second prosecution. — One B-D. built a 
wall without the permission of the Mimioi- 
pality where the house was situate. B.D» was, 
therefore, prosecuted under s. 87 of the Act and 
convicted. He was sentenced to pay a fine o£ 
Bs. 20, but the Magistrate trying the case did 
not impose a recurring fine. During the pen- 
dency of these proceedings, the house was trans- 
ferred by B.D. to a minor, of whom S.D., the 
applicant, was the guardian. After a termi- 
nation of the above proceedings, the Municipal 
Board a^in lodged a fresh notice and order^ 
the applicant to pull down the wall. On a dis- 
obedience to the notice, the guardian was pro- 
secuted and convicted. Held that, in face of 
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8. — United Provinces Acts — continued. 

Act I of 1900 (N.W.P. and Oudh Municipali- 
ties) — concluded. 

tbe previous conviction, no subsequent convic- 
tion of the applicant was permissible. The 
maxim of “ nemo debet bis vexari " was applied. 

S O.C. 249==2 Cr. L.J. 511. 

(21)— S. 147— See Nos. 13, 14, 17. supra. 

(‘22) — S. 152 — .See No. 13, su 2 )ra. 

(23 and 24)— S. 167—CatUe-tre$pass—Legal’ 
ity of conviction — Construction of Acts . — The 
accused got a buffalo rele.ased from the povnid, 
at the instance of his master. Sometime after, 
the buffalo was found to have trespassed upon 
the land of a private person. The accused was, 
on these facts, convicted of an offence under 
s. 167 of this Act. Held that, trespass upon 
land not being within the contemplation of the 
section iu question, the scope of which is to 
prevent danger, alarm or annoyance to any 
person, the conviction was illegal. Punitive 
enactments must be strict! v construed. A.W.N. 
1905, 19 = 2 A.L.J. 26 = 2 Cr. L.J. 19. 29 

A. 565 = A.W.N. 1907, 170 = 6 Cr. L.J. 313.} 

(25) — S. 167— Penal Code, ss. 425 and 426 — 
Definition — Mischief. — Certain cattle belonging 
to one M. H., upon various occasions when in 
charge of a servant of M. H., strayed, or were 
driven, into the Government gardens at Saha- 
raupur and there caused damage. Held that 
M. H., could not, on these facts, he convicted 
of the offence of mischief. Held, also, that 
s. 167 of the Municipalities Act, 1900, did not 
apply, that section being one ‘^‘^aling with 
offences against tbe person. A.W.N. 1907, 170 
= 6 Cp. L.J. 13 = 29 A. 565. 

( 26 ) _ 5 . les— Order to vacate land, conviction 
on failure to comply with — Daily fine, legahty 
of. —Held, that s. 163 of the North-West Pro- 
vinces and Oudh Municipalities Act (I of 1^99^ 
does uot authorize the imposition of a daily 
fine. 11 O.C. 121 B = 8 Cc. L.J. 226. 

(27) — S. 168— Sec No. 4. supra. 

(28) — S. 183 — Jurisdiction of Civil Courts.-- 
A Municipal Board gmnted permission to B 
for building a temple. The District Magistrate, 
acting under s 183 of the Municipalities Act, 
made an order cancelling the permission given 
by the Municipal Board, and the Local Govern- 
ment confirmed this order of the District 
Magistrate. B brought a suit for a declaration 
that he had a right to build the temple. Held, 
that the suit was not maintainable ; held, 
further, that the Civil Court had no power to 
disturb the order of the District Magistrate, 
who acted within his jurisdiction, and whose 
order had been duly confirmed by the Local 
Government. 6 A.L.J. 458 = 81 A. 871 — 1 Ind. 
Gbb. 896. 

Act II ot 1901 (Water-works amending N. 
and 0. Act 1 of 1891). 

— S. 134— Power of amin to adjourn sale — 
Obstruction at adjourned sale — Penal Code, 
s. 184, offence under.— An amin, deputed to 


8. — United Provinces Acts — concluded. 

Act II of 1901 (Water works amending N. 
andO. Act 1 of 1891)— conefi/dcci. 

hold a sale under Chapter IX of the Act, ad- 
journed it to another date for paucity of bidders; 
the conditions laid down in s. 134 of the Act 
for an adjournment of sale did not exist in the 
case. On the adjourned date of sale, the Amin 
was obstructed. The obstructors were convict- 
ed of an offence under s. 184 of the Penal Code. 
Held, the Amin not having the power to 
adjourn the sale, under the circumstances, the 
obstruction did not constitute an offence under 
s. 184 of the Penal Code. A.W.N. 1905, 65. 

Act III of 1901 (U.P. Land Revenue). 

(D— Ss. 32, 46. 234 -See PENAL CODE, 
s. 176, 10 O.C. 238 = 6 Cr, L.J. 301. 

(2) — S. 46— Penal Code, s. 176— Facts to be 
proved for justifying conviction, — The accused, 
certain Zamindars, were convicted of an offence 
under s. 176, Penal Code, read with s. 46 of the 
above Act, for uot having given information to 
Putwaris, preparing the Jamabandis, regarding 
enhancement of rent of certain tenants. It 
was found that enhancement had been made. 
There was nothing, however, to show that the 
Putwaris or Kanangoes made any requisition of 
the accused for any particulars. Held, the 
convictions were wrong. To sustain a convic- 
tion, there must be evidence to show that a 
particular Putwari ' ot Kaiuingo called for a 
particular information from a particular 
Zamindar and that the latter either refused to 
give the information or gave information which 
was false. In the absence of such a requisition 
or compliance therewith or a compliance there- 
with truly, the Zamindar ought not to bo 
convicted. Mere abstinence, on the part of a 
Zamindar, to go to a Putwari ot Kanango and 
give him inforinatiou as to the rent of a certain 
tenant or tenants having been enhanced is no 
ofience. 8 O.C. 128 = 2 Cr. L.J. 207. 

(3) — S. 46 — See No. 1, siipra. 

(4) — Ss. 142, 143 and 149— Sec ESCAl’E FROM 
LAWFUL CUSTODY, 7 A.L.J. 21. 

(6) — S. 143 — See No. 4, supra. 

(6) — Ss. 147, 195, 196— See PENAL CODE, 
s. 173, 6 A.L.J. 111. 

(7) — Ss. 147, 227, 228— See PENAL CODE, 
8. 352, 29 A. 272 = A.\V.N. 1907, 42 = 4 A.L.J. 
132 = 5 Cr. L.J. 110. 

(8) — S. 149 — See No. 4, supra. 

(9) — S. 195— See No. 6, supra. 

(10) — S. 196 — See No. 6, stipra. 

(11) — S. 227 — See No. 7, supra. 

( 12 ) — s. 228 — See No. 7, supra. 

(13) — S. 234 — See No. 1, supra. 

Acts, construction of. 

See Statutes, construction of. 
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Act of State. 


— detention oj a Mahomedan 
subject of tlie Crown u^ider Reg. Ill of 2 i>dS, if 
act of State . — Where a Mahomedan subject of 
the Crown was arrested in Calcutta, taken into 
the Mofussil, and there detained in jail, under a 
warrant of the Governor-General in Council 
in the form prescribed by Reg. HI of ISib, it 
\sas }ield that such arrest and detainer were 
not acts of btate, but matters cogniicable bv a 
Municipal Court. 6 B.L.R. 392. 


Additional District Magistrate. 

SS.IO andl36 
\f)~ReUition beitceen Additional District 
Magistrate ami District Magistrate— Additionai 
District Magistrate inferior to District Magis. 
trate-Revision.—The Court of a Magistrate of 
^e I'lrst Class, appointed under s. iO r2), Crim. 
Pro. Code, to be an Additional District Magis- 
trate, IS an inferior Criminal Court, situate 
within the local limits of tbe jurisdiction of the 
Distnct Magistrate, for the purposes ofs. 435 (Ij 
of the Code. The Code of 1898 did not 
except Additional District Magistrates from 
su^n-ision by the District Magistrate and 
Additional District Magistrates are obviously 

Sub-Divisional Magistrates. 

25 P.R. 1908 Cr. = 9 Cr.L.J. 104. 


I Aden — concluded. 

j (S)— Tillage of Shaikh Othman , — The village 
. of Shaikh Othman is made, for the purposes of 
Act II of 1864, part of the Settlement of Aden 
, by Reg. II of 1891 and is placed under the 
I jurisdiction of the Court of the Resident at 
Aden. Or. Rg. 67 of 1895. 

(4j — Resident at Aden — Transfer of case— 
Resident's power of sentencing European 
British subject— Bom. Act [Ilof 1804).— The 
Resident at Aden, w’ho has a case committed 
to his Court uuder s. 447, Criminal Procedure 
Code, 1898, is not competent to transfer the case 
to the High Court of Bombay uuder s. 449 of 
the Code, when he feels that the accused being 
a European British subject canuot be ade- 
quately punished by him. The powers of the 
Court of Session conferred upon the Resident 
by the Aden Courts Act. 1864, are not merely 
such as are dehued in the Criminal Procedure 
Code, but such as are provided expressly in the 
Act itself; and s. 449, Crim. Pro. Code, can- 
not atiect those provisions. 7 Bom. L.R. 104 = 
29 B. 575. 

[5i — Political Resident at Aden— ACT 
XIV OF 1874, 10 B. 274. 

See BOM. ACT 11 OF 1664, 31 B. 335 = 5 Cr. 
L.J. 309 = 9 Bom.L.K. 331. 

Aden Courts Act. 

See Boil. ACT II OF 1864. 


Additional Sessions Judge. 

—Crim. I'ro. Code,188U andl8V8- 
—Additional Judge.— Held that 
sions Judge w.as invested with the 
Additionai Sessions Judge under 
1898, in virtue of the Government 
dated 28th May, 1898. Rat. Un. 


—Joint Juc 
a Joint S< 
powers of ; 
the Code 
Notifioatif 
Cr. C. 972 


I Adjournment. 

{11 — Crim. Pro. Code{28U$), s. 344 — Costs of. 
— S. 344, Crim. Pro. Code, entitles che Court to 
award costs to a party who has been put to 
unnecessary expenses by an adjournment grant- 
ed on the application of the other party. 28 A. 
207 = 2 A.L.J. 831 = A.W.N.1905, 256. (9 C.W. 
N, 18, F.) 


Sec Crim. Pro. Code 

IL.B.R. 119. 


(18981, ss. 435, 436 (Ih 


Aden. 


See Bom. act II of 1864. 

{IJ— Appeal from sentence of Political Resi- 
dent at Aden to the High Court of Bomba u in 
crxmirwl case arising at Perim.— The prisoner 
was charged witu having committed murder 
in the island of Perim. He was committed 

Perim to be tried before 
the Political Resident at Aden. He was found 
guilty and sentenced to death. He then appealed 
to the High Court of Bombay. By the Aden 
Act II of 1864, s. 29, it is provided that “ no 
appeal shall lie frorn an order or sentence pass- 
ed by the Resident in any criminal case.” The 

High Court, however, admitted the appeal, 
being doubtful as to whether the above provi- 

won applied to cases arising in the island of 
Perim. 10 B. 258. 


(2)~Penm, if part of Aden.— The island of 

under the control of the 
Political Resident at Aden, cannot be regarded 
as a oJ Aden, and the provisions of the Aden 
B 263°^^^^ are not in force at Perim. 10 


(2) — Costs of adjournment — Discretion of 
Magistrate. — A Magistrate has a discretion to 
require from the accused the costs of an 
adjournment, when he is not entitled to the 
adjournment asked for. 9 C.W.N. 18. 

A. 207 = 2 A.L.J. 831 = A,W.N. 1905, 256, 28 
A. 209 (N)=A.W.N. 1905. 257 (N).J 

(3) - — Criiu. Pro. Code s. 526 (5) — ' 

Application for adjournment for moving the 
Htgh Court Jot transfer — Bona tides of applica- 
tion, whether to be considered — Refusal, when 
does tiot vitiate the trial. — Where an application 
for adjournment under s. 626 (8), Crim. Pro. 
Code, was refused and the trial was proceeded 
with, held, that the trial was a good and valid 
trial imtsmuch as it was found that the accused 
still got reasonable time for applying to the High 
Court for transfer before they were required to 
enter upon their defeuce. Unreasonable delay 
or total abstention from moving the High Court 
might well be taken into account in considering 
the bona fides of the accused in notifying the 
intention to the trying Court. 31 C. 715 = 8 C. 
W.N. 910. \,F., 33 C. 1183 = 10 C.W-N. 793- 
3 C.L.J. 637J. 

(4)— CHm. Pro. Code (1898), s. 526 (8j— 
Application for adjournment to apply for a 
transfer. — 8. 626 (8) does not make it obli^tory 
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Adjoaroment — continued, 

to grant a special adjournment irrespective of 
whether the party has reasonable time to make 
his application to the High Court without such 
adjournment; but makes it obligatory only, if 
it is necessary to enable the petitioner under 
s. 5‘26 to make his application, before the 
accused is called on for his defence. It is, there- 
fore, competent to the Magistn\te, before grant- 
ing an adjournment, to proceed with the case 
up to the point at which the accused would be 
called on for their defence. 6C.W.N. 717. 
UpiJr., 8 C.W.N. 910 = 31 C. 715J. 

(5) — Omission to file list of .witfiesses for the 
defence — actuUy present in attendance 
— Application for adjournment . — Where there 
were many witnesses present on behilf of the 
accused, and at midday, when the Court, which 
apparently was holding a morning sitting, 
should have closed, the counsel for the accused 
wished to have au adjournment, so as to ex- 
amine tho.se witnesses, who were in attendance; 
and the Deputy Magistrate did not grant the 
adjournment and did not allow the examination 
of the witnesses, on the ground thiit the list 
of witnesses for the defence had not been given 
in ; held that the refusal to grant an adjourn- 
ment was wrong and that the conviction of the 
accused should be set aside. 7 C.W.N. 714. 

(6) — Application for postponement of case for 
obtaining its transfer — Refusal of application 
Bjfecf.— The duty of a Magistrate under s. 5'i6. 
Crim. Pro. Code, where a case falls within it, 
being to grant a postponement, and he having 
no power to proceed with the hearing of the case 
until a reasonable postponement had been grant- 
ed, the effect of his refusal to grant an adjourn- 
ment is that the subsequent proceedings are im- 
warranted by law and must be set aside. 8 C. W. 
N. 77.(z9 C. 211. F.) [i?., 8 C.W.N. 910 = 31 C. 
716J. 

(7) — Refusal to grant time for filing written 
statement. — A Magistrate has a discretion to 
refuse an application for time to file a written 
statement. 8 C.W.N. 642. 

(8 and 9)— Ad/oMrnm^nf of trial by public 
proclamation. — The adjournment of a trial by 
public proclamation is irregular and objection- 
able. Magistrate should give special notice to 
the parties of the date to which a case is ad- 
journed. 6 M.H.C. App. 29 = 1 Weir 83. 

(10) — Of trial — Reasonable cause Crim. Pro. 
Code {1H98), s. 344. — There is no authority for 
adjourning a case till all the absconders are 
found. An accused is entitled to have the evi- 
dence against him recorded as early as possible. 
The absence of some of the men suspected of 
gambling is not a “ reasonable cause ” for ad- 
journing the enquiry into the guilt of the accused 
who are present. 1 L.B.R. 60. 

(iD^Power of Magistrate to postpone 
mencement of a trial — Crim. Pro. Code {1S08), 
s. Under s. 344. Crim. Pro. Code, a 

Magistrate has power to postpone the commence- 
ment of a trial ‘‘from the absence of a witness or 
other reasonable cause,” but giving time to 
prepare the defence is not specifically mentioned 


Adjoarnment — concluded. 

as a reasonable cause. It mav sometimes be- 
right, in complicated and difficult cases, to- 
postpone a trial in order to enable the accused 
to engage an advocate, if he applies for such 
postponement, but, in ordinary cases and as a 
general rule, this should not be done. The 
object of the trial is to ascertain the truth ; 
examining the witnesses as early as possible is 
a far more likely way of attaining that end than 
postponing the trial to engage an advocate. 1 
L.B.R. 270. 

See COSTS, A.W.N. 1902, 59. 

See Crim. Pro, Code (1898), s. 257, 28 C. 
594. 

See Crim. Pro. Code{1898),s. 344. 2 A.L.J. 
747 = A.W.N. 1905, 254. 6 P.R. 1906 Cr. = 4 
Cr. L.J. 78. 

See CRIM. PRO. CODE (1898), s. 526 (8). 15 
C. 455. 19 M. 375, 29 C. 211=6 C.W.N. 251. 

SeeMAGISTR.4TE.DUTY OF, Rat. Un. Cr. C. 
694 = Cr. Rg. 14 of 1892. 

See SUM.MARY Trial, 5 L.B.R. 20 = 9 Cr. 
L.J. 683 = 2 Ind. Cas. 365. 

See TRANSFER OF CRIMIN.4L CASES. 2 Weir 
685, 19 M. 37.5 = 2 Weir 680 = 6 M.L.J. 195, 
2Weir68G, 9 Cr.L.J. 274 = 1 Sind L.R. 35 Cr. 

Administrator-General. 

See Crim. Pro. Code (1898), ss. 197 and 
423, 30 C. 927 = 7 C.W.N. 750. 

Admission. 

Sec ACCUSED. 

„ Confession. 

,, Evidence Act, ss. 17 to 30. 

(1) — Admissions of prisoners before Magis- 
trate. — The admissions of prisoners iu their 
own statements before the ilagistrate ought to 
bo given iu evidence at the trial. 4 W.R Cr. 18. 

(2) — Admissions made by a prisoner's vakil . — 
Admissions made by a prisoner's vakil cannot 
be used against him. 17 W.R. Cr. 49. 

(3) — Tbe admissions made by a pleader who 
is appointed by the Court to help the accused 
in bis defence are not binding on the accused. 

2 Bom. L.R. 251. 

(4) — Evidence Aci,s..5S — Ad7nission by accused' 
— Crim. Pro. Code {1882), s. 342. — An accused 
person is bound by an unqualified admission 
made at the trial by bis solicitor, In England, 
a formal admi.ssion by the Counsel at a trial 
has been allowed in order to dispense with 
mere formal proofs. In India there is nothing 
to prevent a prisoner, on being questioned 
under s. 342, to make an admission ; and it is 
obvious that some admissions on formal 
matters of law can be better trusted to his legal 
adviser, and there .seems to be no reason in 
principle why, when tbe admission has been so 
made in bis presence at the trial so as to 
dispense with the attendance of witnesses for- 
the prosecution, it should not be held to bind 
him. Rat. Un. Cr.G. 769 = Cf. Rg. 34 of 1899. 
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Admission — continued. 

(5) — .rlcZ?«isjiiou to police officer before arrest — 

Admissibility . — An admission to a Police officer 
made by an accused person before arrest is 
admissible in evidence. 6 C. 530 = 7 C.L.R. 
541. [R., L.B.R. (1893—1000), 42, 3 N.L.R. 

51] . 

(6) — Applicability of the term to civil and 
criminal proceedings . — It is impossible to hold 
that admissions only mean statements made 
by parties to civil proceedings, and that they 
do not include statements of accused persons 
in criminal proceedings. 16 P.R. 1886 Cr. 

(7) — Confession, definition and scope of. — A 
confession is an admission made at any time 
by a person charged with a crime stating or 
suggesting the inference that be committed the 
crime. 51 P.L.R. 1905 = 2 Cr. L.J. 230 ; 6 A. 
609, F.B. 

(S ) — All admissions by accused whether 
confessions . — All admissions of an accused 
person are not, in the eye of the law, confes- 
sions. 16 P.R. 1886 Cr. 

(9) — Test whether statement is admission or 
confession . — To ascertain whether a certain 
statement, made by an accused person is an 
admission only, or, amounts to a confession, a 
Tefcrence must always he made to the terms of 
that statement. 16 P.R. 1886 Cr. 

(10) — What are admissions and what are 
confessions . — Every statement, oral or docu- 
mentary, which suggests any inference as to 
any fact in issue or relevant fact, made by an 
accused person, is an admission under ss. 17 
and 18, Evidence Act, which is provable 
against the person making it, unless some provi- 
sion of the Evidence Act, or other law renders 
it inadmissible. Under s. 24 to s. 26, state- 
ments of accused persons are irrelevant subject 
to the provisions of ss. 27 to 29, when such 
statements are confessions. 16 P.R. 1886 Cr. 

(11) — A confession is also an admission of 
fact as well as an admission of guilt. 4 Cr. L. 

J. 471. 

(12) — Confessions must be considered as a 
whole. — A confession must be looked at as a 
whole, and it would not be right to take iso- 
lated portions of it, and to consider whether any 
of them, regarded separately, amounts to an 
admission of guilt or not, though it is clear 
that taken together they do not. 7 A. 646. 

(13) — A prisoner’s confession must be taken 
in its entirety. 8 W.R. Gr. 38. 

(14) — Where there was no reliable evidence 
of the prisoner’s guilt beyond his confessions. 
held his confessions must be taken in their 
entirety. 1 W.R. Cr. 17 ; 3 W.R. Cr. 55, 5 W 
R. Cr. 70, 25 W.R. Cr. 16. 

(15) — Statements of accused^co^istrued as not 
being admissions of guilt. — Where a prisoner 
pleaded guilty, but went on to say that he did 
not commit the offence with which be stood 
charged, the plea was held to be really one of 
mot guilty. 11 W.R. 53 Cp, . 


Admission — concluded. 

(IG) — In cases where an accused person, 
called on 1o plead to a charge before a Court of 
Session, instead of pleading guilty, makes a 
long r.ambling, statement, more or less, admit- 
ting guilt, it would be much safer if the Judge 
recorded a formal plea of “ not guilty ” and 
proceeded to try the case in the ordinary way 
recording the evidence. A.W.N. 1908, 54. (19 
A. 119. i?.). 

(17) — Trial — ^lagistrate— Admission by accus- 
ed of some fact alleged by prosecution — Plea of 
not guilty. — .4,n accused person may admit some 
or even all of the facts alleged by the prosecu- 
tion, but if he pleads not guilty, the Court 
trying him is bound to proceed according to 
law by examining the witnesses and giving an 
opportunity to the accused to cross-examine 
the witnesses for the prosecution and adduce 
his own evidence 9 Bora. L R. 1346. 

(18) — Confession of culpable homicide not 
amounting to murder. — Whore a prisoner con- 
fessed that he did not suspect his wife’s fide- 
lity, that he left home on business, that on his 
return he saw what convinced him of his wife’s 
infidelity, and that, maddened at the sight, he 
killed ))oth her and her paramour, held that ho 
was guilty of culpable homicide not amounting 

I to murder, and that the case was one in which 
he ought to be treated with lenity 8 W.R 
Cr. 38. 

(19) — Admission by person required to fur- 
nish security.— An admission by a person re- 
quired to furnish security expressing willingness 
to give security should be duly recorded under 
s. 243 of the Code of Criminal Procedure, 1898. 
17 M L.J. 438. 

See ACCUSED, 5 C P.L.R. 11 Cr. 

—by Vakil— GRIM. PRO. CODE (1393;. 
s. 145, 7 C.W.N. 351. 

— Admission in evidence of certain state- 
ments recorded by police officer regarding the 
I commission of a cognizable offence. — See 
Crixi. Pro. Code (1898), s. 164, U-B.B. 
(1892—1896). Vol. I, 24. 

See Crixi. Pro. Code (1898), sa. 221 (7), 
342. 412 and 511, 4 N.L.R. 163 = 9 Cr L.J. 56. 

See Evidence, L.B.R. (1872—1392). 350. 

See Penal Code, s. 318, 1 C. P.L.R. 163. 

Adultery. 

See PENAL CODE, s. 497. 

I ID—Crim. Pro. Code 11872), s. 478— Charge 
\ of adultery— C&tnplaintby husband. — If acrimi- 
ual charge of adultery is to be preferr^, 
formal complaint of that offence must be insti- 
tuted in the manner provided by law, 
it is not, s. 478 will not have been ^tisfi^. 
When the husband preferred a^nst the 
accused a complaint of rape on his wife, but not 
of adultery, held that the mere circumstan^ 
of the husband appearing as a witness ^ 
the prosecution for that offence could not be 
regarded as amounting to the institution of » 
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JIdaltery — continued. 

complaint for adultc-rv in the sense of s. *178. 
6 A. 233. [J’., 29 C.‘415, 27 M. 61=2 Weir 

236, 10 A. 39=7A.W.N. 264, 80 C. 910 = 8 
C.W.N. 17]. 

(2) — Quccre. — Is the formal assent of a hus- 
band to a charge of adultery, added al the end 
of his deposition, a proper compliance with 
s. 478, Act X of 1872. W.R. Cp. 18. 

(3) — Condonation of adultery — Penal Code, 
s. 49 /. — The Appellate Court will not vipbold a 
conviction for adultery whexi the hushxnd has 
shown that ho has condoned the oSence. 1 
Ind. Jur. N.S. 8 ; 4 W.R. Cr. 31. 

(4) — Proof of marriage — Charge of adultery. — 
Before a person charged with adultery can be 
convicted, strict proof of the marriage is 
necessary. 1 Ind. Jur. N S. 8 ; 4 W.R- Cr. 31. 

(5) — Penal Code, s. 497 — Proof of marriage — 

Evidence Act . s. 60. — Where the accused was con- 
victed of adultery with the complainant’s wife, 
the evidence as to the marriage between the 
complainant and his wife consisted of statements 
by them that they were married to each other, 
and a statement by the accused, when examined 
by the committing Magistrate, that the woman 
was the wife of the complainant, held, that the 
evidence, having regard to s. 50 of the Evidence 
Act, and also to the principle that strict 
proof should be required in all criminal cases, 
was altogether insufficient to prove the marriage, 
and the admission of the prisoner xvould not 
strengthen the position, because if, as a matter 
of fact, there had been no marriage, no convic- 
tion would stand against him under s. 497. 
5 A. 233. \F., Rat. Un. Cr. C, 190; Apin'., 

18 A.W.N. 7 ; R., 18 A.W.N. 186, 3 O.C. 312, 
31 B. 218 = 9 Bom. L.R. 148 = 5 Cr. L.J. 164 ; 
PisciLssed, 9 M. 9 = 1 Weir 572; Not F., 5 
P.R. 1894 Cr.]. 

(6) — Pennf Code, s. 497 — Adultery— Proof of 
marriage. — In a pro.secution for adultery, the 
marriage of the complainant with bis alleged 
wife must be strictly proved. Rat. Un. Cr. C. 
839 = Cr. Rg. 12 of 1891. 

(7) — Proof of marriage — Evidence Act, 
8. 50 . — Whore marriage is an ingredient in any 
offence, e g., adultery, bigamy and the like, 
there must be, according to s. 60 of the Evi- 
dence Act, strict proof, in the regular way, of 
the fact of the marriage 5 C, S66 = 5 C.L.R. 
897, F.B. (8B.L.R. App. 63, overruled.) [,F., 5 
A. 233, Rat. Un. Cr. C. 190, 3 O.C. 342 ; 
Not F., 5 P.U. 1894 Cr. ; Discussed. 9 M. 9=1 
Weir 672; R., 18 A.W.N. 186, 31 B. 218 = 9 
Bom. L.R. 148 = 6 Cr. L.J. 1G4, 20 A. 166 = 18 
A.W.N. 7J. 

(8) Penal Code.s, 498 — Conviction under the 
section — Proof of valid marriage — Evidence 
Act, s. 60, In order to oonvict a person under 
8.498, I.P.C., mere statements of witnesses 
that the complainant and his wife lived as 
husband and wife are not sufficient ; it is 
necessary that the facts constituting a valid 
marriage should be proved in accordance with 
8. 60 of the Evidence Act. 13 C.L.R. 125. 


Adultery — continued. 

{0)— Proof of adultery -Sexual intercourse — 
Presumption of knowledge that u'oman is mar- 
ried . — In a case of adultery, sexual intercourse 
must be proved : the sexual intercourse required 
for adultery being the same identical thing as 
the sexual intercourse required for rape. The 
difference lies in the mode of proof; in rape, 
no presumption of sexual intercourse can be 
made ; in adultery, it can be from evidence 
pointing strongly to in inference of guilt. It 
is not necessary, therefore, that there should 
be direct evidence of an act of adultery, nor 
that the adulterer should know whose wife tlie 
woman is. provided be knew she was a married 
woman. 21 W.R. Cr. 13. 


(10) Co-habitation if necessary for complete 
marhage— Penal Code, s. 497.— It is not neces- 
sary to make a marriage complete, that there 
should be co-habitation, i P.R. 1874 Cr. (48 
P.R. 1867 Cr., overruled) 

(11) Sagai wives, whether legal wives . — 

Sagai marriages, that is. the custom of re- 
marriage of widows, prevails among certain 
low castes of Behar, and is legal and valid. 
Persons committing adulterv with asaeni wife 
are punishable. 3 C.L.R. 410. 10 C. 

138 : i?., 5 C. G92.J 

{12)— Marriage illegal by Hindu Law-Custom 
of caste Penal Code, s- 497 — Dissolution of 
marriage at will and marriage {natra) with 
another man— Custom.— of the Tala- 

pada Hah caste that a woman should be 
permitted to leave the husband to whom she 
has been first married and to contract a second 
marriage (natra) with another man during 
the lifetime of her first husband and without 
his consent is invalid, as being entirely opposed 
to the spirit of Hindu law ; and the man with 
whom the woman so married, having had 
sexual intercourse with her. and it being found 
that he did not honestly believe that she had 
become his wife, was held* to );e guiltv of adultery 
under s. 497, Penal Code. 2 B.H.C. 124: 2nd 
Ed., 117. 


(13)— Marriage contrary to Hindu Law- 
Custom of caste — Penal Code, s. 497 . — Where a 
prisoner accused of adultery sets up in defence 
a marriage contracted with the woman 
with whorn ho is alleged to have committed 
adultery, in accordance with the custom of his 
caste, the question the Court has to determine 
is whether or not the accused honestly believed 
at the time of contracting the natra marriago 
that the woman was the wife of another man. 
5 Cr« 17* 

_ (14) Adultery ivith Mahomedan's sixth wife, 
xf offenxe— Penal Code, s. Where, in a 

case of adultery with the complainant’s wife, 
the complainant, a Mahomedan, alleged that, 
in order to legalise his marriage with his 5th 
aiid 6th wives and to keep within the law, 
which only permitted him to have four wives, 
he kept two of the first four of his six wives 
partially divorced by uttering the words of 
divorce only once or twice, held that the woman 

complainant’s wife. 1 

Ir.K. 1875 Cr. 
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Adultery — continued. 

(15) — Penal Code, s. 49S — Offence, when 
complete, — The offence contemplated by s. 498, 
I.P.C., is complete if it appears that the accused 
went away with the woman in such a manner 
as to deprive her husband of his control over 
her ; the fact that the woman accompanied the 
accused of her own free will does not diminish 
the criminality of the act. 4 Bom. L R. 433. 

(16) — Adultery and re-marriage — Joinder of 
charge. — The offences of adultery aud marry- 
ing again during the life-time of the husband 
should not be tried together. Rat. Un. Cr. 
C. 4. 

(17) — Penal Cede, ss. 497, 498 — Previous 
conviction for adiiltery^Subsequent adultery — 
Second punishment. — If a man. who has been 
convicted of adultery with another man’s wife, 
continues his adulterous intercourse, he will bo 
liable to a second conviction and punishment 
for the fresh act. notwithstanding that the 
woman had not returned to her husband's 
protection after the conviction of her paramour. 
Rat. Un. Cr. C. 150 = Cr. Rg. 28-10-1880. 

(18) — Suit for dissolution of marriage — Delay 

— Divorce Act (IV of 1SG9), s. J4.— Though 
there is no absolute limitation in the case of a 
petition for dissolution of marriage, yet the 
Courts will always look whether there has been 
such delay in preferring the charge of adultery 
as to lead to the conclu.siou that the petitioner 
had either connived at the adulter}’ or was 
wholly indifferent to it. But, any presumption, 
arising from apparent delay, may be rebutted 
bv an explanation of the circumstances. 3 C. 
688. [R., 17 B. 624, F.B.] 

(19) — Enticing away woman — Penal Code, 
ss. 497, 498 — Form of conviction. — A prisoner 
need not be convicted both of adultery and 
enticing away the woman ; the former would 
include the latter, if there bean enticing awav. 
2 W.R. Cr. 35. 

(20) — Charges of adultery, enticing away and 
theft — Acquittal on the first two — Trial of 
theft. — Where a person w.as charged with adul- 
tery and enticing away a, married woman and 
of theft of the husband’s property with the con- 
nivance of the latter, held, that the acquittal 
of the accused on the first two charges would 
not entitle him to a discharge without trial on 
the charge of theft. It would still be open to 
the Jury to find that the accused was present 
and dishonestly removed or took part in the 
removal of the property of the husband. 5 
H.H.C. App. 22. 

(21) — Partnership, dissolution o/.— Adultery 
of one partner with the wife of his co-partner 
is a sufficient ground for dissolution of the 
partnership. 5 B.L.R. 109. 

(22) — Penal Code, s. 497 — Attempt to commit 
adultery . — Adultery being an act which requires 
the consent of both the parties, it is not suffi- 
cient, in order to convict a roan of an attempt 
to commit adultery, that he was found in a 
place in which adultery might have been com- 
mitted and he was minded to commit it. 


Adultery — concluded. 

Because he was so minded and had entered the 
1 woman’s room, it does not necessarily follow 
i that, but for some interruption, the offence 
would have been consummated. 1 Weir 869. 

(23) — S. 199, Crim. Pro. Code (1861), 
Prosecutioyi for adultery —Death of husband, 
effect of. — The law only requires that the 
prosecution on a charge of adultery should be 
instituted by the husband. Although it is 
desirable that such charges should be with- 
drawn by the prosecution on the death of the 
aggrieved party, it cannot be said that the 
death necessarily puts an end to the prosecu- 
tion. 2 Weir 235 = 4 M.H.C. App. 55. 

(24) — Crim. Pro. Code (1861), s, 199 — Prose- 
cution for adultery — Minor husband. — minor 
husband cannot be represented by another in a 
prosecution for adultery. 2 Weir 235. 

(25) — Proo/ of — Penal Code, s, 497. — In '"a 
criminal case, adultery must be proved in the 
same degree as in a divorce suit. If the woman 
and the alleged adulterer are not caught in the 
act. criminal intention and opportunity must 
be proved, and all absence of consent or con- 
nivance must be shown on the husband’s part. 

1 P.R.1874 Cr. 

Sec ABATEMENT OF PROSECUTION, 4 
M.H.C. App. 55 = 2 Weir 236. 

See ATTEMPT, 13 P.R. 1879 Cr., 25 P.R* 
1002 Cr. 

Sec COMMITMENT TO SESSIONS COURT. 
4 A. 150. 

• -Charge of adultery — Withdrawal of charge 
by husband — Revisional powers of High Court. 
— See Compounding offence, 5 B.H.C. 
Cr. 27 ; also. 2 N.W.P. 234. 

See CRIM. Pro. CODE (1899b ss. 4 and 
488, 17 M. 260 = 2 Weir 641 = 4 M.L.J. 83. 

— Mother of a miuor husband, if aggriev^ 
party— See Crim. PRO. CODE (1893), s- lw» 

2 Weir 231. 

See CRIM. PRO. CODE (1882), s. 438, *20 M. 
470 = 2 Weir 643 = 7 M L J. 303, F.B. 

See EVIDENCE, 40 P.R. 1882 Cr. 

See Maintenance, 30 M. 332 = 2 M.L.T. 
166 = 17 M.L.J. 279 = 5 Cr.L.J. 359. 

See MahOMED.AN LAW, L.B.B. (1372— 
1892), 596. 

See Penal Code, s. 45i, 19 A. 74. 

See PENAL CODE. s. 498, 1 C-W.N. 498- 
See Rape, 29 C. 415 = 6 C.W.N. 677. 

Advocacy. 

See WITNESS, 5 M.L.T. 58, P.C.=9 <>* 
L.J. 172 = 13 C.W.N. 370=11 Bom. 

196 = 31 A. 116 = 19 M.LJ. 186 = 1 Ind. Caa. 

128. 
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Advocate. 

See 1. ACT X^^II OP 1879. 

2. Advocate-General. 

3. attorney. 

4. Barrister, 

5. Counsel. 

6. Legal Practitioner. 

7. Mukhtear. 

8. Pleader. 

9. Pleader .and client. 

10. Vakil. 

(1) — Right to appear for prosecution in Ses- 
sions Court . — An advocate of the High Court 
may appear on behilf of tho prosecution in the 
Court of Sessions and conduct the prosecution 
without being specially empowered by the 
^lagistrate of the district for the purpose. 23 
W.R. Cr. 14. 

(2) — Right to appear — Crimin tl Courts — 
Prosecution . — A counsel or pleader is entitled 
to appear and act on behalf of the prosecution 
in the Criminal Courts. 5 B L.R. App. 70 ; 14 
W.R. Cr. 23. 

(3) — Prosecution by advocate or attorney 
before Presidency Magistrate— Presidency Magis- 
trate's Act {IV of 187?), $. 1:19. — With the 
exception of certain officers, such a.'* the 
Advocate-General, Standing Counsel, Govern- 
ment Solicitor, &c., no counsel or attorney can 
claim tho right of conduct of a prosecution 
before the Presidency Magistrate without his 
permission. 6 C. 59 = 6 C.L.R. 374. 

(4) — Act XI of 1889 {Lower Burma Courts), 
SS.86 and87 — CHin.Pro. Code {1881). s. 340 . — 
Sessions Judges are permitted to allow third 
class Advocates to appear, plead and act before 
them in criminal appeals. L.B.R. (1872 — 1892), 
260. 

(5) — Attorney — Advocate— Competent witness- 
—An attorney who has acted as advocate for 
one of the parties, and pleaded his case in 
Court, can be examined as a witness in the 
case. 5B.L.R. App. 28. 

(6) — Defamation — Privilege of an advocate . — 
An advocate speaking in a Court of Justice in 
England is not liable either civilly or criminal- 
ly for defamatory words spoken in his office if 
they are pertinent to the inquiry. Similarly, 
an advocate in this country h.as and should 
ha%’e the same privileges in respect of liberty of 
speech which he has so long enjoyed in Eng- 
land. An advocate in this countrj* cannot, 
therefore, be proceeded against either civilly or 
criminally for words uttered in his office as 
advocate. lOU. 2B.F.B. Ci2-. 17 M. 87 = 3 M. 
L.J. 94, 19 B. 340, 2 Bom. L.R. 3. 3 L.B.R. 
265, 9 Bom. L.R. 1287]. 

(7) — Privilege of speech, — Question of the 
extent of the privilege of speech accorded to 
advocates and counsel considered. 8 B.H.C. 
Cr- 126. 

(8) — Crtjji. Pro. Oode {1872), s. 186 (s. 340 of 
the Code of 1898) — Accused defended by 

40 


Advocate — concluded . 

authorised pleader — Vahnlatnamoh. — An advo- 
cate or attorney of the High Court or an 
authorised pleader, appe.\ring in defence of an 
accused person, under #. 186, Crim. Pro. Code, 
1872, is not required to file a vakalatnamah. 2 
Weir 402 = 7 M.H.C. App. 40. 

(9) — Unprofessional conduct of — Special leave 
to appeal to the Privy Connei/. -Case in which 
the Privy Council granted special leave to an 
Advocate to appeal against his dismissal on t he 
ground of unprofessional conduct. 4 Cp. L.J. 
236 P.C. 

(10) — Suspension of advocate —Burma Courts 
Act, VII of 1872, s. .56 — Entering into contract 
contrary to public policy- — In a case in which an 
advocate of the Recorder’s Court at Rangoon 
was suspended by the Recorder under .Act VII 
of 1872, s. 58, for having entered into a con- 
tract, which was contrary to public policy, the 
High Court, though reprobating such a practice 
as improper and mischievous, yet cousidered 
that a serious warning was all that was called 
for under the circumst.ances, inasmuch as it 
appe.arcd that the advocate in this instance did 
that which was done by other advocates, even 
by persons to whom he might fairly look for 
an example. 21 W.R. 297. 

(11) — Conduct of —Endeavouring by irregular 
means to injluence evidewe of witness — Credibi- 
lity of. — A jailor and an advocate elandestinely 
got into communication with some witnesses 
and offered them money as a rewax’d to speak 
the truth after they admitted having been paid 
money to speak falsely. Held there is much to 
condemn in tho conduct of any person, who 
endeavours to influence, by irregular means, tho 
evidence of a witness, in a case pending before 
a Court of Justice, and. especially so, when 
this is done by an advocate professionally 
engaged in the case, in which such witness is 
produced ; there is no real reason why the con- 
duct of such advocate and jailor, though it 
might bear the complexion of tampering with 
witnesses, should be treated as rendering their 
evidence entirely unworthy of credit. L.B.R. 
(1893—1900), 263. 

(12) — Difference between advocate's ordinary 
and back fees — Whether receipt for ordinary 
fees requires to be stamped. — Held, {per Roe, 
C.J., Priscelle and Roid, JJ.,) that no stamp is 
necessary for tho receipt given by a barrister in 
respect of his ordinary fees ; and {per Frizolle, 
Stogden and Roid, jj.. Roc, 0.5-, dissenting) 
that no difference in principle exists between 
an ordinary fee and a “back fee. ” {Per Stogden 
J.) • — A barrister cannot enter into a contract 
of hiring, as au advoc itc ; he can enter into a 
contract to servo any one as an advocate in 
consideration of the money paid or to be paid 
to him, and a fee so paid or to bo paid to him 
is for consideration and needs a stamp, whether 
it is an ordinary or a back-fee. 15 P.R. 1897 Cr.» 
F.B. 

See Defailation, 19 B. 340. 

„ Letters Patent, s. lo, lO M. 23, F.B. 
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Advocate-General. 

(1) — The Advocate-General and Officiating 
Advocate-General for the time being a'-c en- 
titled to similar pre-audience as the Attorney- 
General in England. Bourke O.C. 224. 

Sec Letters P.\tent, ss. 25 and 26, 9 
Bom. L.R. 789. 

— Certificate by Advocate-General, when 
yrantable.—See LETTERS P.\TENT, S. 26, 4 
C.W.N. 433, F.B. 

AdYocate-GeneraU' Powers Act. 

See Act X of 1875. 

AfiQdavit. 

(1) — Affidavits, use to be made of. — Though 
affidavits may be used to show a want of juris- 
diction, even though such affidavits contradict 
for this purpose the finding of the Court, it is 
quite clear that they cannot be used as afford- 
ing materials for reviewing the ^Magistrate’s 
decision. Where the charge is such that, if 
true, it would give the Magistrate jurisdiction, 
his decision is final. 10 B.H.C. 102. 

(2) — Crim. Pro- Code {IStiS), s. 342 — False 
statement in an affidavit attached to an applica- 
tion for revision. — Where, inanaffidavitattach- 
ed to an application for revision from an order 
convicting him, the convict makes a false 
allegation, he could not be prosecuted for per- 
jury, as it was not competent to put him upon 
oath at all. 19 A. 200. fF.. A.W.N. 1906, 
42 = 3 A.L.J. 98 = 28 A. 331 = 3 Cr. L J. 225 ; 
E., 3 L.B.R. 265]. 

(3) — Penal Code, ss. 193 and 199 — Affidavit 
before a Deputy Magistrate— Power to administer 
oath — Perjury. — A Deputy Magistrate has no 
power to administer an oath to a person making 
a declaration in the shape of an affidavit. 
Such person cannot, therefore, be prosecuted 
for perjury under s. 199 or s. 193. 14 G. 653. 

See Defamation, 8 C.W.N. 292. 

— False statement in affidavit supporting 
the application for transfer — See PENAL (’ODE, 
ss. 193 and 199, 1 Weir 176. 

— of accused, if admissible in High Court 
to show tb.at he had not pleaded guilty. See 
PRACTICE AND PROCEDURE, 19 M. 209=1 
Weir 850. 

See SANCTION TO PROSECUTE, 11 Bom. 
L.R. 1164. 

See Transfer of Criminal cases, 8 C. 63. 

Affray. 

See PENAL Code, ss. 159, 160. 

(1) — Penal Code, s. 159 — Affray defined. — If 
two or more persons, by fighting in a public 
street, disturb the public peace, they may be 
guilty of au affray, though it is not clear which 
particular person struck which particular per- 
son. It is sufficient to prove that they fought 
together in a public place and thereby disturb- 
ed the public peace. 1 Weir 71. 


Affray — concluded. 

(2) — Penal Code, ss. 159 and 160 — Affray, 
what constitutes. — To constitute an affray 
under s. 160, Penal Code, there must be a 
“fighting in a public place ’’ and consequent 
disturbance of the public peace. Mere exc^nge 
of words without fighting, in consequence of 
an obstruction in the public way, caused to 
some of the accused, would not amount to an 
affray. 1 Weir 71. 

(3) — Evidence as to, nature cf. — In an affray, 
specific evidence as to the acts of each fighter 
cannot be expected, but only general evidence 
as to the accused taking part in it. and persons 
who. as in this case, punted the boats on which 
the fight took place, were held to be just as 
blameworthy as the men who struck blows. 21 
C. 392. 

(4) — Penal Code, ss. 159, 160 — Affray in a 

jyublic place. — Where it appeared from the evi- 
dence that a chabutra was not accessible to the 
public, by right or by possession, or by usage 
or otherwise, held, that it was not a public place 
under s. 159, I. PC., although any member of 
the public walking along the street could walk 
on to it as it adjoined the public street. 17 A. 
166. [B., A.W.N. 1904, 92. 31 0. 542 = 8 

C.W.N. 458, 29 B. 386 = 7 Bom. L.R. 333 = 2 
Cr. L.J. 252] . 

See Crim, Pro. Code (1898), ss. 244, 250, 
Rat. Un. Cr. C. 403. 

bVeHURT, 4 L.B.R. 237 = 7 Cr.L.J. 498- 

Sec Rioting, l N.W.P. 293, 1 Weir 68. 

Affrays (Bengal) Act. 

See Ben. Act IV of 1840. 

Africa Order in Council. 1889, 1892, 1893. 

(1) — Spheres of influence — Significance— 
African orders in Council. — The (Consular 
Court, by various Articles of the orders in 
Council of 1689 and subsequent years, is given 
some jurisdiction over spheres of influence 
under its command. But this is not the same 
as the jurisdiction which tho Consul has as 
Commander and does not extend over foreign- 
ers. Occupation for purposes of war is not 
annexation, and has no significance nor docs it 
affect the law of the state so occupied- Thust 
the Consular Court of Uganda had no jurisdi^ 
lion over offences by foreigners committed 
within its sphere of influence but beyond the 
Protectorate. Rat. Un. Cr. C. 880 = Cr. Rg* » 
of 1897. 

See Jurisdiction of Criminal Courts, 

22 B. 54. 

Agent. 

(1) — Deioan. — A dewan may be an agent 
during the absence of his master ; but not a 
dewan who acts only under the orders of 
resident master. 4 C. 603 = 3 G.li.R. 87. 

(2) — Khasanchi. — A khasanchi of the 
dar of a village is not an agent under s* 

Crim. Pro. Code, 1872. Per Markby, J. • 

603 = 8 C.L.R. 87. 


629 


THE ALL INDIA DIGEST. 


630 


Agreement. 

— Not to prosecute for giving false evidence 
—See FALSE EVIDENCE, 3 N.W.P. 166. 

Akbar’s Coin. 

See Counterfeiting coin, ii B.H.C. 172. 
Alibi. 

(1) — Failure to prove, u'hetiter etuVfence sup- 
porting prosecution. — Failure to prove an alibi, 
or even proof that an alibi is false, can rarely 
be regarded as evidence supporting the case for 
the prosecution. L.B.R. (1893 — 1900), 349. 

See Charge to jury, 4 M.L.T. 194. 

Alteration. 

(1) — Entry, alter-ation of. — With reference to 
entry No. 1 of the list of crimes in Circular 
Order No. 5, dated 6th July, 1865, ss. 325 and 
626 may be substituted for ss. 323 to 326, as it 
was never intended to include ss. 323 and 324, 
Penal Code, in the list in question* 11 W.R.Cr. 
*Cir. 3. 

(2) — Alteration of columns 24 to 16 of state- 
ments No. 1, Part I and No. 2, Part 1 — With- 
drawals, Discharges and Acquittals. — Nos. 9 and 
25 of the Rules for the preparation of Magistrates’ 
Statements and Nos. 93 and 134 relative to the 
preparation of memo A. 1 W.R.Cr. Cir. 3. 

Alteration of Judgment. 

See Judgment, 2 A. 177. 

Alteration of Sentence. 

See Sentence. 

(1) — When Magistrate may alter sentence . — 
A Magistrate is at liberty to alter his sentence 
at any time before the despatch of the Calendar 
to the appellate authority. 5 U.H C. App. 19. 

Alternative Charges. 

See Charge. 

SeeCRiM. Pro. Code (1898), s. 477, S.C. 
Oudh, 206. 

See False evidence, Rat. Un. Cr. C. 336 
-=Cr. Rg. 26 of 1887. 

See Penal Code. ss. 182, 193, 5 A. 17. 

See Penal Code, s. 193, 17 A. 436. 

See Penal Code, ss. 201, S02, and 314, 
S. C. 138, Oudh. 

Alternative flnding. 

(1) — Alternative findings, when not to be 
made. — When there is no reason to doubt which 
of two offences specified in an alternative charge 
the accused has committed, there should not bo 
an alternative finding. L.B.R. (1872—1892), 
436. 

(2) — Crim. Pro. Code {1861), s. 382 — Alterna- 
tivefindings under same offence — Legality* — The 
Code of Criminal Procedure only contemplatesan 
alternative finding when the facts are ascertain* 
ed and it would follow beyond a doubt that the 
facts proved constitute one of two offences under 
one section of the Indian Penal Code ; or when 


Alternative finding — concluded. 

the evidence proves the commission of .an offence 
falling within one of two sections ofthefJodo 
and it is doubtful which of such sections is 
applicable. So, an alternative finding that the 
accused committed dacoity in A’s house or B’s 
house is illegal, where it cannot be determined 
which house was entered, since tbc not com- 
mitting dacoity in one house would not be con- 
clusive of the commission of the offence in the 
other. Rat. Un. Cr. C. 20 = Cr. Rg.6— 9— 1869. 

See Ch.\RGE, L.B.R. (1872-1892). 436. 

See False evidence, Rat. Un- Cr. c. 26. 

Alternative sentence. 

See Sentece. 

Sec Imprisonment. 

See Penal Code, s. 294, L.B.R. (1872— 
1892). 309. 

Ameen. 

(1)— Misconduct of The Court is 

bound to enquire into charges against the Civil 
Court Amoeri (such as can be readily enquired 
into and their truth either disapproved or prov- 
ed). 8 W.R. 172. 

See Ben. Act VIII of 1876, ss. 112 and 116, 
22 C. 286. 

See Dispute as to possession op im- 
moveable property, 4 C. 378. 

See Penal Code, s. 167, l Weir 74. 

See Penal Code, s. 193, 17 A. 436. 

Amending Act XXI of 1867. 

See ACT XXIX OP 1867. 

Amending Act II of 1890. 

See Bom. Act T of 1901. 

Amending the Code of Criminal Procedure 
Act. 

See ACT XV of 1862. 

Americans. 

—Penal Code, s. 56— Penal servitude.— 'Iho 
punishment of penal servitude is only appli- 
cable to Europeans and Americans. ” 19 M. 

483 = 1 Weir 298. 

Angling. 

— in a tank, whether an offence — See PEN.4L 
Code, s. 277, l Weir 231. 

Animals. 

(1) — Wfmt are animals. — The word “ani- 
mal” ordinarily means an organised or living 
being having sensation and power of voluntary 
motion, an inferior or irrational being as dis- 
tinguished from man, and crabs are “ animals” 
within the definition of s. 2 of Act XI of 1890 
(Prevention of Cruelty to Animals). 24 C. 381. 

See Penal Code, s. 273, 3 P.R. 1908 Cr.= 

5 P.W.R. 1908 Cr.=7 Cr. L.J. 278=139 P.L. 
R. 1908. 

See Penal Code, s. 289, i a.l.j. 605. 


s. N. DAR< •. A.LV ■., 

Vaktl CcKirt, 

SK/NaQAR rfemsbimM I 
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Animals — concluded. 

— Wounding — See Penal Code, ss. 426 
and 429, 3 Bom. L.E. 503. 

— “Bull” and “Cow" and “any other 
animal,” meaning of — Sec PEN.\L CODE, 
s. 429, 22 C. 457. 

Anonymous communication. 

See Complaint. 3 C.W.N. 65. 

Appeal. 

1. — GENERAL. 

2. — Cases where appeal lies. 

3. — Cases where appeal does not 

LIE. 

4. — APPEAL — Acts. 

5. — Appeal from acquittal. 

6. — APPEAL— Practice and Proce- 

dure. 

7. — Appeal to Pr^^y Council. 

See 1.— appellate Court. 

2. — Crim. Pro. Code. 1898, ss. 404 TO 

431. 

3. — Reference. 

4. — Revision. 

1. - (General). 

(11 — Crim. Pro. Code {1898), ss. 421, 423 — 
Appeal from conviction — Duty of appellant . — 
An appellant is not precisely in the same 
position before an appellate Court as he is 
before the Court trying him. but must satisfy 
the Court that there is sufficient ground for 
interfering with the order of conviction. If no 
sufficient ground is shown, it is the duty of the 
appellate Court not to interfere. 5 A. 386. 

(2) — Crim. Pro. Code {1898), s. 421 — Sum- 
mary rejection of appeal, without opportunity 
given to pleader. — On the presentation by a 
pleader of a criminal appeal, the Tilagistrate, 
who received the appeal, called upon him to 
argue it at once and, on the latter praying for 
an adjournment to enable him to acquaint him- 
self with the evidence in the case and then 
argue, rejected, the appeal summarily. Held, 
that the order rejecting the appeal without 
affording an opportunity to the pleader of being 
heard in support of the appeal, was illegal. 7 
Bom. L.R. 89 = 2 Gr. L.J. 58. 

i^) — Disposalofappealwithoui hearing pleader 
— Practice. — Where a Sessions Judge, not 
knowing the fact that the appellant was re- 
presented by a pleader, disposed of the appeal 
in chambers, the High Court directed the re- 
hearing of the appeal. Rat. Un. Cr. G. 914. 

(4)— Crim. Pro. Code {1882), s. 421 — Dismis- 
sal of appeal toithoui hearing appellant. — The 
dismissal of an appeal without giving the appel- 
lant an opportunity of being heard is a material 
irregularity. The Magistrate in such cases 
should re-hear the appeal and follow the 
procedure prescribed by s. 421, Grim. Pro. Code. 
Rat. CJn. Gr. G. 703 = Cr. Rg. 34 of 1894. 

(6)— Crim. Pro. Code (7595), s. 421 {proviso)— 

Reasonable opportunity of being heard in 


A ppeal — continued . 

1. — (General) — continued, 

support of the same,'* what amounts to . — ^Where 
the pleaderpresenting a criminal appeal informed 
the ^lagistrate that he was not prepared to argue 
it, but that some other pleader would do so, 
and the Magistrate did notquestion the pleader’s 
good faith, it cannot be said that the Magistrate, 
when be required the pleader to argue the 
appeal, at once gave him a reasonable oppor- 
tunity of being heard in support of it and his 
order rejecting the appeal after calling upon 
that pleader to argue is illegal. 6 M.L.T 399. 

( 6 ) — Crim. Pro.Code {188 i), s.421 — Dismissal 
of appeal without perusing record, for non-ap- 
pearance of appellant. — It is not competent to a 
Sessions Judge to reject an appeal under s. 421 
wichout perusing the record, on the ground 
that there is no appearance for the appellant 
cither by counsel or in person, because if the 
appellant is content to leave the question of 
admission or rejection to be determined by the 
Sessions Judge on the papers, the Sessions Judge 
is bound to peruse them, and the appellant 
is not bound to appear a .second time, either by 
counsel or in person. Rat. Un. Cr. C. 739 = 
Cr, Rg. 7 of 1893. 

(7) - Crim. Pro. Code {1882), ss. 367, 424— 
Failure of Court of appeal to deal fully with 
emdence. — In a case where the appellant was 
placed in jeopardy by the failure of the Court 
of appeal to deal fully with the evidence by the 
light of the established rules applying to cri- 
minal cases in a proper judgment, in the form 
which ss. 367 and 424, Crim. Pro. Code, require, 
the High Court set aside the order confirming the 
convictionand sentence and directed the Sessions 
Judge to re-hear the appeal. Rat. Un. Cr. C.- 
772 = Cr. Rg. 36 of 1895. 

(8) — Appellant, right of, to be heard by 
mukhtear — Crim. Pro.Code {1872), s. 278. — The- 
appellant in a criminal case has a right to be 
heard by a mukhtear. 6 B. 14. 

(9) — Crim. Pro. Code {1898), ss. 421, 423— 
Right of applicant’s pleader to be heard a 
second time after records are sent for. — Where 
a District I^Iagistrate heard the applicant s 
pleader in support of the appe.al, and then 
sent for the records of the case, but disposed of 
the case without hearing the applicao® s 
pleader a second time : held, that, as the 
was never fixed for hearing under s- 423, the 
Magistrate was not under any obli/^tionto- 
give the pleader a second hearing. 2 Sind L.K. 
Cr. 39 = 10 Cr. L J. 204. 

(10) — Right of complainant or of person 
interested in prosecution to be heard by couwei- 
— The appellate Court, iu an appeal 
conviction, is only bound to hear the appeUao 
or his pleader, and the Public prosecutor if ® 

appears. The complainant or a person interesteo 

in the prosecution, or a pleader or other pers^ 
appointed on his behalf, is not eiititl^ to . 
heard as of right, as there is no proviso ^ 
the Code which confers this privilege. 29 r.»- 
1886 Cr. 
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Appeal — continued. 

1 . — (Q eneral) — contimied. 

(n) — Appeal — Crim. Pro. Code (ISSS), 
s. 123(1) — Right of accused to be heard through 
ccninsel — Amount of security . — When a reference 
has been made to the Sessions Judge under 
•s. 123 (1), Crim Pro. Code, and disposed of, no 
appeal lies to the District Magistrate. (9 C. 
^78, F). — When such a reference is made to a 
Sessions Judge, he is bound to hear the 
Accused’s Counsel {16 B. G61, 23 C. 493, F.). 
Held, alsw, that the olqect of requiringsecurit}’ 
for good behaviour is to place habitual criminals 
under the surveillance of persons who may, 
more or less, be able to control them, and who 
become their guarantors. If possible, imprison- 
ment should be avoided and the security 
demanded should be as low as possible, provided 
that the object of the law can be attained. 
P.L.R. 1900, 59 Cf. 

(12) — Crim. Pro. Code, Act Xof 1882, ss. 412, 
416, 424 — .Idwiission of appeal for limited 
purpose. — Except when there are express words 
as in ss. 412, 418, the Crim Pro. Code docs not 
provide for an appeal for the- limited purpose of 
reviewing only a part of the sentence. The 
appellant has a right to be heard fully on the 
merits and the Judge is bound by s. 424 to 
record a complete judgment. .\n omission 
to do so is a material irregularitv. Rat. Un. 
Cp. G. 826=^Cr. Rg. 69 of 1895. 

(13) — Summary rejection of appeal — Prac- 
tice- — Where important questions of fact and 
law are involved, the Sessions Judge should 
not summarily reject the appeal but it should 
be heard fully and decided. Rat. Un. Cr. C. 
916. 

(14) — Crim. Pro- Code {18-95) , s. 421 — Sum- 

mary dismissal of the appeal of one of the 
accused — Adinis^on of the appeal of the other 
accused, validity of. — The law gives to the 
appellate Court the power of summarily dis- 
missing an appeal upon going through the 
judgment, if the Court is satisfied that there 
is no sufficient reason shown for its interference. 
The fact that the Court admitted an appellant’s 
appeal does not afifect his order dismissing 
summarily a co-appellant’s appeal . 5 G.W.N. 

332. 

(16) — Accused sentended to four years' rigorous 
imprisonment — Co-accused sentenced to impri- 
sonment for a term exceeding four years — Forum 
of appeal — Crim, Pro. Code (1898), s. 408 (6). — 
Where an accused is sentenced, by a Magis- 
trate specially empowered under s. 30, Crim. 
Pro. Code, to rigorous imprisonment for a term 
of fouryear^andin .^hQ same proceeding another 
accused id also sentenced to imprisodment for 
a term exceeding four years, the appeal lies to 
the High Court and not to the Court of Session, 
under s. 408, proviso (6), Crim. Pro. Code, 
1898. L.B.R. XlSfifr-^OO), 516. 

(16) — Crim. Pro. Code (1892), s. 412-- 
Appeal — Rejection of appeal on ground of 
accused pleading guilty. — The fact that an 
accused person has pleaded guilty before 


Appeal — continued. 

j 1. — (General) — continued. 

' the Magistrate may be a ground for rejecting 
au appeal where the conviction has been by a 
! Court of Session or a Presidency Magistrate, 

I though even then the extent and the legality 
! of the sentence would have to be considered. 
But where the conviction is by any other 
Magistrate, an appeal lies on fact as well as on 
law, and, when made, should be disposed of in 
a legal manner. Rat. Un. Cr. C. 954 = Cr. Rg. 
5 of 1898. 

(17) — Appeal — Rejection — Duty of Appellate 
Court. — An appellate Court, on receiving an 
appeal, is bound, although the appellant’s 
agent does not appear, to peruse the petition of 
appeal and the judgment of the lower Court, 
in order to see whether there is any ground for 
interfering with the conviction and sentence. 
21 P.R. 1895 Cr. 

(18) — Crim. Pro- Code (2595), s. 480 — Appeal 
— Duty of Sessions Judge, — A Sessions Judge 
cannot decline to interfere on appeal merely 
because in his opinion “ the matter is a mere 
trifle.” He is bound to hear the appeal and 
come to a finding whether the conviction is 
legal or illegal. Rat. Un. Cr. C. 978 = Cr. Rg. 
35 of 1898. 

(19) — Rejection of appeal — Stating of points 
for determination and finding thereupon, not 
necessary. — Where an appeal is rejected under 
s. 278, Crim. Pro. Code, it is not necessary to 
state the points for determination or thefinding 
thereupon, or the reasons for such finding, as 
s. 464, Crim. Pro. Code. 18S2, does not apply to 
judgments In appeal. 31 P.R. 1881 Cr. 

(20) — Summary dismissal of appeal — Writ- 
ing judgment unnecessary. — A Sessions Judge or 
Magistrate, dismissing an appeal summarily, 
need not write a judgment or give anv reasons. 

1 L.B.R. 270. 

(21) — Cri7«. Pro. Code (1882), a. 421 — Rejec- 

tion of appeal — Judgment, — In rejecting an 
appeal under s. 421, Crim. Pro. Code, the ap- 
pellate Court is not bound to write a judgment. 
20 B. 540. [F., 2 Weir 473 = 25 M. 534 ; B., 

U.B.R. (1906), 2nd Qr., Crim. Pro. Code, p. 49 
= 4 Or. L.J 264]. 

(22) — Appeal — Duty of Appellate Court — 
Crim. Pro, Code, s. 557.— Where the law allows 
an appeal, the appellant is entitled to have an 
explicit opinion of the Court of appeal on the 
questions of fact involved in the case. An omis- 
sion to do so cannot be cured by s. 537 of the 
Code. 22 C. 241. 

(23) — Appeal — Power of Appellate Court to 
remand a case. — On an appeal from a convic- 
tion under ss. 147 and 349, Penal Code, tbo 
Sessions Judge, without disposing of the appeal 
qn the merits of the case, merely remarked that 
the Magistrate was wrong in having convicted 
the accused under the above sections without 
arriving at any finding as regards the common 
object of the unlawful assembly and remanded 
the case to the Magistrate with instructions to 
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Appeal — continued. 

1. — (General) — continued, 

write out a proper judgment. Held, on revision, 
that the Sessions Judge bad no authority under 
any section of the Grim. Pro. Code, to pass the 
order, which he did. If the Deputy Magistrate’s 
decision was not as satisfactory as he thought 
it should have been, it was his duty a's Ses- 
sions Judge to go into the whole facts fully and 
dispose of the case ; he could not devolve his 
duty on the Deputy Magistrate who tried the 
casein the first instance. 32 C. 1069. 

{'^■1 ) — Presentation to Superintendent of jail 
sufficient — Limitation— Time for obtaining copies 
to be excluded. — A petition of appeal presented 
to the Superintendent of the jail is equivalent, 
for purposes of limitation, to presentation in 
Court. In computing the period of limitation, 
the time required to procure a copy of the sen- 
tence or order appealed against should be 
deducted. U.B.R. (1892—1896). Yol. I, 130. 

(‘-^5) The presentation of a petition of appeal 
by a prisoner in jail to the officer in charge of 
the jail is, for the purposes of limitation, equi- 
valent to presentation in Court, whatever delay 
there may be in forwarding it. 29 P.R. 1890 Cr. 

(26) The time requisite for obtaining a copy 
of the sentence appealed against must be ex- 
cluded under s. 12 of the Limitation Act in 
computing the prescribed period of limitation. 
The presentation of a petition of appeal to the 
officer in charge of the jail, in which a convict- 
appeliaut is confined, is, for the purposes of 
limitation, equiv’alent to a presentation in 
Court. {Vide Burma Circular, No. 13Crl. of 
1890). U.B.L. (1892—1896), Yol. 1, 129. 

[TJ)— Prisoner in jail— Appeal— Delay in 
furnishing copy of judqment— Limitation- 
Magistrate's duty-Sxiperintendent cf jail may 
send an appeal without copy of judgment . — 
When a prisoner in jail applies through the 
Superintendent for a copy of the judgment in 
order to prefer an appeal, it is the Magistrate’s 
business to procure and forward the copy ap- 
plied for or to arrange that this should bo done. 
It is not proper for a Magistrate to return any 
such application for keeping it for nearly two 
months and a half, with an endorsement that 
a copy had been already supplied to the accus- 
ed’.s daughters. Any delay, thereby caused, 
will be excluded in the computation of the 
period of limitation for the appeal. U.B R. 
(1892— 1896), Yol, I, 5. 

i^S) — Transmission of, by prisoners against 
sciences or orders of Sessions Judge. — The peti- 
tions of appeal against the sentences or orders 
of Sessions Judges, presented to officers in 
charge cf jails, should be forwarded by such 
officers direct to the High Court, intimation of 
the fact being at once given, in each instance, 
and in the form prescribed, to the Judge whose 
sentence or order is appealed against. 8WR 
Or. Cir. 8. 

(29)— of~by prisoners.— The 
pMitions of appeals against the sentences or 
orders of Sessions J adges presented to officers 


Appeal — continued. 

1 • — (General) — contimied, 

in clfarge of jails should be forwarded by such 
officers direct to the Registrar of the High 
Court, intimation of the fact being at once 
given, in each instance and in the form 
pre.scribed, to the Judge whose sentence or order 
is appealed against. Petitions of appeals must 
be presented within the period allowed for 
appeal, as provided by s. 413, Crim. Pro. Code, 
1861, and must be accompanied by a copy of 
the sentence or order appealed against as 
provided by s. 416. Petitions not presented in 
time or uot accompanied as above arc to be 
returned to the petitioner with an endorsement 
oy the officer in charge of the jail showing the 
date of presentation. 8 W.R. Cr. Cir. 7. 

(30) — of prisoners— Order of Appellate Courts 

Communications from the officer in 
charge of the jail to the Sessionj* Judge, relative 
to the appeals of prisoners to him, should be 
made to the Judge direct, and not through the 
Magistrate of the District, who has no concern 
with the decision of the Court of Session made 
on appeal, unless when the appeal happens to 
be from bis own Court. The appellate Court 
should certify its decision to the Court or 
Magistrate from whose decision the appeal has 
been preferred, and the Court or Magistrate 
should inform the appellant in writing ,ihto\xzh 
the officer in charge of the jail, of the result of 
his appeal. 12 W.R. Cr. Clr. 2. 

(31) — Forwarding of petitions of, from 
prisoners in unappealable cases. — Officers in 
charge of jails should uot forward petitions of 
appeal from prisoners to the High Court in 
cases in which sentences or orders have already 
been passed by an appellate Court on appeal, 
such sen tenccs or orders being finiil under s. 428. 
Crim. Pro. Code, 1861. In such cases parties 
should apply to the High Court by motion made 
by a pleader in open Court. 12 W.R. Cr. Cir. fl* 

(32) — Delay in furnishing copies — Duty_ of 

Mac^strate to prevent— Special arrangements-'^ 
In order to prevent delays in furnishing a copy 
of a judgment duo to remoteness of the Court 
from the jail in which the appellant may Iw 
imprisooe<L the Magistrates of Courts so situated 
should ascertain from convicted prisoner 
whether they desire to appeal or not, and, « 
they do, should transmit a copy of the j'udg- 
ment along with them to the jail. U.B.K. 
(1892—1896). Yol. I, 129. 

(33) — Limitation — Deduction of time occupied 
in obtaining copies. — Where an accused, con- 
victed on the 6th June, applied for a copy of 
the judgment through the Superintendent of 
the Jail on the QTthJuneand the copy was ^n» 
to the jail on the 4th July and was delivered w 
the accused’s Mukhtear on the 11th 
accused giving his Mukhtamama on the Jtfa 
held, that the accused was fairly entitled w 
deduct the period from the 27th June, the^*o 
of his application, to 11th July, the of tw 
delivery of the copy to his Mukhtear, in 

ing the period of limitation. 5 PA i®®® 
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Appeal- 


ontinued. 


1- — (General) — cojitinued. 

(34) — — Suffich:7it caitse for p}'c- 
scntitig an appeal out of fiwc.— The fact that 
one of several persons convicted together was 
acquitted cn appeal was held to be a sufticient 
cause for admitting the append of the others 
presented out of time. 7 P R. 1871 Cr. 

(35) — Cri)«. Pro. Code (i^/JV), ss. 419, 420, 421 
— Appellaiit in jail — Notice — Right to be heard. 
— S. 419 is a general section embracing the case 
of all appellants whether in or out of jail, and 
there is nothing in s. 420 to indicate that 
s. 419 was intended to deprive the appellants 
who are in jail of the opportunity of being hoard 
on their appeal Therefore, even when an 
appellant is in jail, reasonable notice should be 
given either to him or to his pleader, so that 
he may have a reasonable opportunity of being 
heard in support of the appeal. In cases whore 
an appellaur. is in jail, if the jail is at the .same 
station as the appellate Court, there is nothing 
to prevent the prisoner applying to be heard in 
person, and, in all cases, a person so situated 
mav require that he shall be heard by a pleader. 
2 Weir 472. 

(36) — Pro. Code, s. 419 — Appeal by 
accused in jail and by those not in Jail - Sta}np, 
— ^Vlle^e certain persons, who were undergoing 
imprisonment, presented an appeal with an 
unstamped copy of the judgment of the lower 
Court, Jield, that those appellants, who were not 
in custody, were not entitled to take advantage 
of that xmstamped copy. They should be 
required to put in a stamp of 8 annas {vide 
Notification in G.O. of the 6th June, 1S73). 
2 Weir 467. 

(37) — CVi»i. Pro. Code {1882), s. 419 — Appeals 

sent by post. — The trasmission of an appeal by 
post is not a sufticient compliance with s. 419. 
The practice of accepting appeals transmitted 
by post, otherwise than under s. 420, is ir- 
regular. But there is nothing in the Code 
w'hich renders it illegal for a Mngistratc to take 
cognis.ance of complaints of ofiences reported by 
post. 2 Weir 467. [F., 2 Weir 463 = 15 M. 

137J. 

(38) — An appeal transmitted by post by a 
convict in jail cannot be considered as an appeal 
properly presented under the Criin. Pro. Code, 
But, where the Court has proceeded to deal with 
it ns duly presented, it cannot dismiss it with- 
out hearing the complainant. Rat. Un. Cr. C. 

(39) — Crim. Pro. Code {4861), s. 412 — Magis- 
trate — Proclamation. — There is no reason why 
the Government should in every case specially 
empower a Magistrate to hear appeals under 
8. 412 of the Code The Government can by a 
proclamation declare that an Assistant Col- 
lector shall bo the officer charged with the 
executive administration of the District in cri- 
minal matters. 3 B.H.C. Cr. 18. 

(40) — Trial by jury — Illegal evidence admitted 
— Procedure— Critn.Pro.Code,Aci XXV of 1861, 
s. 426.-1x1 a trial by jury, where the appellate 


1. — (General) — co7itinu€d. 

Court finds that evidence not properly admissi- 
ble has been admitted, the Court should con- 
sider the appeal on the same principles as 
apply to cases of misdirection to the jury. If 
it finds that the accused has been prejudiced by 
the error committed in admitting improper 
; evidence, and that the evidence on record is of 
such a character that its value can be appre- 
ciated only by the Court which heard the 
evidence, the proper course is to direct a retrial 
by a different jury. If there is clear evidence 
oil record to sustain a verdict, the case is to be 
treated as one tried with the aid of assesors 
and the conviction may be confirmed (Uorden, 
J. was for confirming the conviction in this 
case, but a retrial was ordered). 6 B.H.C. Cr. 
47. (i?., 9 B.H.C. 358, 10 B.H.C. 497, Rat. 
Un. Cr. C. 245, 19 B. 749, 27 B. 626 j. 

(41) — Crim. Pro. Code (1398), s. 419 — Appeal 
by seve7'al accused perso}is — Separate copies of 
Judgme7it not te7idered — Rejection of appeal, 
validity of. — Two accused persons made together 
with another co-accused a joint appeal to the 
District Magistrate with which a copy of the 

• judgment appealed against was filed. The two 
I accused subsequently tendered the stamps re- 
I quisite for the separate copies of the judgment 
appealed against, conditionally necessary under 
Criminal Circular No. 74 ; but the District 
Magistrate refused to dispense with the separate 
copies of the judgment appealed against. Held, 
that the District Magistrate would have exercised 
a sounder discretion if he had, in virtue of the 
power given by .s. 419, and cited in Criminal 
Circular No. 74, dispensed with separate copies 
of the judgment appealed against. 5 Bom. h. 
R. 704. 

(42) — Crim. Pro. Code {1882), s. 422— Absence 
of appellant— Service of notice. — Whore the ap- 
pellant in a criminal appeal cannot be found at 
the address given by him, the notice of hearing 
of the appeal should be left at such address. 
Rat. Un. Cr. C. 869 = Cr. Rg. 40 of 1896. 

(43) — Crim. Pro. Code {1872), s. 278 — 
Li77iitatio7i Act, IX of 1871, s. 5, art. 152— 
Appeal prese7ited out of time — Hearmg. — An 
appeal presented out of time, without sutficient 
reason for the delay, may be rejected as time- 
barred without hearing the appellant. S. 278 
of the Crim. Pro. Code does not apply to such 
appeals. Rat. Un. Cr. C. 90 = Cr. Rg. 28—1 — 
1875. 

(44) — Cri7n. Pro. Code {1882), ss. 514, 515 — 
Appeal frwi second class Magistrate. — A first 
class Magistrate, not being a District Magistrate, 
has no jurisdiction under s. 515, Crim. Pro. 
Code, to hear an appeal against an order of a 
second class Magistrate under s. 514 of the Code. 
Rat. Un. Cr. C. 384 = Gr. Rg. 33 of 1888. 

(45)— Crim. Pro. Code {1872), s. 278— 
Criminal appeals — Duty of Court to fix a date 
for admission of appeals. — A general notice 
posted in a Sessions Court that appeals will be 
heard for admission only on the first Court day 
next after presentation is not in compliance 
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-4 ppea/— continued. 

1.- (General) — continued. 

■with the provisions of s. 278, Crim. Pro. Code. 
The Sessions Judge should fix a time as direct- 
ed by that section in each case so as to enable 
the appellant or his agent to appear and to be 
heard. 5 M. 11 = 2 Weir 472. 

(46) — Vv^here the appellate Court failed to 
fix a reasonable time for the appearance of the 
appellant or his counsel as required by s. 278, 
Act X of 1872, it was held that the error was 
one that would invalidate the proceedings. 24 
W.R.Cr. GO. 

(47) — Under s. *279 of the Code of 1872. notice 
of the date fixed for the hearing of an appeal 
should be given to the appellant hiiUBelf, 
notwithstanding that the pleader engaged bv 
the appellant has been verbally informed of 
the date. 7 P.R. 1883 Cr. 


Appeal — continued. 

1.-- (General) — continued. 

{5i) — Crim. Pro. Code, s. 419—Appeal 
petition, presentation of, by VahiVs gumasta . — 
Where a vakil bad signed an appeal petition, 
having been duly authorised by a vakalut- 
namah, Jield, that the presentation of the peti- 
tion by the vakil’s gumasta was sufficient, 

, 2 Weir 469. [F., 2 Weir 470 (Cr. Rev. Case No,50 
I cf 1895), 2 Weir 470 (Cr. Rev. Case No. 652 of 
1695), 2 Weir 470 = 20 M. 87]. 

(65) — Crim. Pro. Code, s. 419 — Presentation 
of appeal memorandtnn by vakil for one of tke 
. accused . — Where an appeal memorandum was 
' prepared on behalf of three accused and signed 
; under a vakalui by their pleader, held, that its 
] presentation by another pleader, who held a 
! vakalut only from one of the accused, was a 
proper presentation. 2 Weir 470. 


(48) — Change of place (f hearing of appeal — i 

to accused or his pleader. — An appeal ' 
posted for he.aring at one place cannot be heard I 
and dismissed in another, without giving 
notice either to the accused or his pleader of | 
such change of place. 7 P.R. 1891 Cr. 

(49) — Dismissal of appeal for appellant's 

default — Crimi}ial appeal not to be disynissed 
for default of appellant. — When notice is issued I 
to an appellant, in a criminal case, to appear 
at head-quarters on a date fixed and when, on 
that date, the ^lagistrate moves out into camp, j 
it is not competent for him to dismis.s the case 
for default, even though there may be a general 
order to him to the eltect that parties ought 
to go to him in camp. 11 P.R. 1905 Cr. =-117 
P.L.R. 1905 ^r.= 2 Cr. L.J. 66. (21 P.R. 

1896 Cr., F.). 

(50) — Transmission of appeal records. — In 
cases of appeal to the High Court from the 
sentence or order of a Sessions Judge, the record 
should be forwarded to the High Court by the 
Sessions Judge immediately on receipt of the 
notice of appeal. If public inconvenience 
would arise from the transmission of the origi- 
nal record, the Judge should forward a certified 
copy ol his reasons for making or passing such 
sentence or order, stating at the same time why 
the original re-sord has not been immediately ; 
sent. 9 W.R. Cf. Cif. 13. 

(51) — Transmission of appeal. — Cases under 

s. 434, Crim. Pro. Code, 1861, referred by 
Magistrates should be sent up through the 
Sessions Judge and should not appear in his 
statements 1 and 2. 11 W.R. Cr. Cir. 5. 

(62) — Opinion of senior J udge to prevail . — 
When two Judges, sitting as a Division Court, 
hear a criminal Appeal, and they differ in opin- 
ion, the opinion of the scaiior Judge must 
prevail. 2 B.L.R, F.B. 25 = 10 W.R. Cp. 45. 

(53) — Evidence before Magistrate — Appeal . — 
Evidence taken before a Magistrate, but used 
at the trial, cannot be referred to on appeal. 

8 B.L.R. Ap. 63 = 17 W.R. 5 Cp. 


(56) — Appeal under s. 421, Crim. Pro. Code, 
tight of counsel to refer to certified copies of 
evidence at the hearing of — Evidence, certified 
copies cf. — At the hearing of an appeal under 
s. 421 of the Code, counsel for the appellants 
proposed to refer to certified copies of the 
evidence in order to show that the conviction 
was erroneous. The Judge declined to allow 
this to be done and dismissed the appeal. The 
appellants applied for revision of the order of 
the Sessions Judge. Held that, at the hearing 
of an appeal under s. 421, counsel for the 
appellant was entitled to refer to certified copies 

of the evidence. 11 O.C. 360 = 9 Cr. L.J. 65. 

(57) — Appeal heard by a Jiulgein a case tried 
by hvn as a Magistrate— Validity. — The Grim* 
Pro. Code of 1872 did not prevent a Judge, 
sitting as an appellate Court, from hearing an 
appeal from an order p.assed by him when 1 ^ 6 * 
siding over an inferior Court. 22 P.R. 1873 Cr. 

(58) — Crim. Fro. Code {1898), s. 407—TrUil 
begun by Magistrate holding second class poivers 
— Magistrate getting first class potcers before 
conclusion of trial — Appeal. — Where a trial >vas 
held by a Magistrate holding second chws 
powers, the fact that he was appointed a 
Magistrate of the first class, before the conclu- 
sion of the trial, was held to make no different, 
with reference to the question ol appeal^yhich. 
therefore, was held to lie to the Distnc 
Magistrate. 4 L.B.R. 239 = 8 Cr. L.J. 48. 

m)— Magistrate of Full Power— Jurisd-ietienh 
to hear appeals — Jurisdiction of District MagiS’ 
Irate not excluded. — The power conferred 
a Magistrate of Full Power at Broach to nea 

appeals does not exclude the jurisdiction wme 

the Magistrate of the District has by law. A 
proceedings in any case in which the . 

made to the Magistcate of the District . 
decision of a Magisti’ate subordinate to ni 
must be forwarded to him. 5 B.H.C- Cr. 8. 

(60) — Disqualification of Judge to hear 
in cases where prosecution has been or^^ ^ 
him. — A Sessions Judge is not diaqualmoo ko 
bearing an appeal from the conviction oi 
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Appeal — continued. 

i . — (G eneral) — tied. 

accused, merely because he has himself direct- 
ed the prosecution of the accused for the offence, 
though it is notdesirablc that the Judge should, 
under such circumstances, hear the appeal. 

39 P.R. 1884 Cr. 

(61) — Heai'ing of nn appcol by a Judge per- 
sonally interested — Cri»H. Pro. Code 

s. 556 . — A Judge, who has directed a prosecu- 
tion, should not take upon himself to determine 
the appeal of the accused when convicted, even 
though the appeal is only against the severity 
of the sentence. His duty is to report the case 
to the High Court for orders. 2 L.B.R. 302. 

(62) — Fewer of High Court to interfere . — 
Where the High Court on appeal found the 
evidence against the prisoner iusufficient to 
support the conviction, and would, if the case 
bad been before them on the facts, have revers- 
ed the conviction if the case had been tried 
without a jury, they ordered the verdict to be 
set aside, and the prisoner to be discharged, 
though, where a verdict is set aside cn appeal, 
they can order a new trial. 6 B.L.R. Ap. 108 = 
15 W.R. Gr. 37 Cr. 

(63) — A High Court Judge sitting alone ou 

the Appellate side has power to hoar and dis- 
pose of appeals in criminal c.\se5. 9 B.L.R. 

5 = 17 W.R. Cr. 47. 

(64) — When a Civil Court directs that crimi- 
nal proceedings be taken against a party to a 
suit before it for perjury or forgery, it is open 
to the High Court, on an j\ppeal being preferred 
against the decision of that Court, to direct 
that such prccecdiogs bo stayed until the appeal 
shall have been heard and determined. B.L. 
R. Sup. Yol. 426. 

(65) — Crim, Pro. Code (2861), ss. 402 aitd 405 
•~^Error as to probative force and effect of evi- 
dence — High Court's penver of interference . — 
When there is evidence to be considered and 
weighed by the Court, which is called upon to 
determine whether a person charged with an 
offence is guilty or not guilty, an error as to 
the probative force and effect of the evidence is 
one of fact and not open to correction except 
upon appeal in the case of a conviction. 5 M. 
H.C. App. 10. [ylppf., 2 M. 38, 31 M. 3.3 = 3 

M. L.T, 230 = 18 M.L.J. 67 = 7 Cr. L.J. 267J. 

(66) — Acquittal by Sessions Judge where he 
might have convicted under a different section of 
Penal Code — Crim. Pro. Code {1872), 5. 272. — 
The High Court refused to interfere with a case 
where the Sessions Judge might, upon appeal, 
have convicted the defendants under a 'section 
of the Penal Code different from that under 
which they were convicted by the Magistrate, 
but where instead of doing so he acquitted 
them. 7 M.H.C. 339 = 2 Weir 476. [F., 7 

N. W.P. 196: B., 3 C.W.N. 663, 17 C.P.L.B. 
76]. 

(67) — Sentence, when can be enhanced by Ap- 
pellate Court. — An appellate Court is not em- 
powered to enhance, under s. 280, Grim. Pro. 

41 


Appeal — continued. 

1. — (General) — continued. 

Code, 1672, any punishment awarded to the 
accused whose appeal is rejected under s, 278, 
Crim. Pro. Code. Such enhancement can only 
be awarded when the appellate Court, having 
decided to he.ar the appeal, issues notice to the 
appellant under s. 279, Crim. Pro. Code, 1872. 
14 P.R. 1877 Cr. 

(68) — When the appellate Court rejects an 

appeal under Act X of 1872. s. 278, it cannot, 
under Act XI of 1874, 26, enhance the sen- 

tence. 24 W.R. Cr. 29. 

(69) — Crim. Pro. Code s. 423 (6), sub- 

s. 3 — Enhancemetit of sentence — Power of 
AppellateCourt — Penal Code, ss. 147 ami 379. — 
A person' was convicted by a Deputy Magistmte 
of rioting and theft and was sentenced for the 
first offence to four mouths' and for the latter 
offence to two months’ rigorous imprisonment. 
The District Magistrate, on appeal, acquitted 
the accused of rioting, but upheld the conviction 
for theft and the sentence of six mouths' rigor- 
ous imprisonment. Held, that the effect of 
the order was to enhance the seutcnce under 
s. 379, Penal Code (theft), which he had no 
authority to do under s. 423, cl. (6), sub-s. 3 
of the Code of Criminal Procedure. 24 C. 
316. [i?*., 1 M.L.T. 403 ; B., 3 N.L.R. 67J- 

(70) — Enhancement of sentence — Power to add 
imprisonment to fine. — The power of an appel- 
late Court to '* enhance any punishment award- 
ed” under s. 280 of the Cnm. Pro. Code of 1872, 
enables the appellate Court to add a sentence 
of imprisonment to one of fine. 8 P.R. 1875 
Cr. 

(71) — Enhancement of sentence — Appeal . — 
No appeal was held to lie, under the Code of 
1872, from an order of the appellate Ccurt 
enhancing the sentence of the Court of the first 
instance. 6 P.R. 1873 Cr. 

{fl2)— Conviction by Honorary Magistrate — 
Enhancement of sentence by Chief Court on the 
case being reported by the District .Magistrate — 
Appeal. — Where a seutence of fine by the Board 
of Honorary Magistrates at Amritsar was en- 
hanced by six months’ imprisonment by the 
Chief Court, to which, in the absence of any 
appeal by the accused, the case was reported by 
the Magistrate of the District ; held, that the 
appeal from the enhanced conviction lay, under 
s. 266 of the Code, to the Magistrate of the 
District. 24 P.R. 1878 Cr. 

(73) — Crim Pro. Code {1898), s. 423 — Altera- 
tion of finding on appeal — Notice to appellant , — 
The Magistrate charged the accused with 
offdnees under s. 406, l.P.C. Ho found all of 
them not guilty of an offence under that section, 
but without framing any charge against them 
of having committed any other offences, he 
convicted some of them of offences under 
8. 417. On appeal, the Sessions Judge held that 
thb 'Magistrate was irre^lar in convicting the 
accused of offences under s. 417, but he found 
that the evidence recorded disclosed that the 
appellants had committed offences under s. 406, 
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— (General)— 

and he accordingly altered the findings, without 
giving, however, any opportunity to the accused 
of showing can^e against being convicted by him 
of offences, of which they had been acquitted 
by the Magistrate. Held, that the Sessions 
Judge’s order must be set aside and the appeal 
re-heard. 3 L.B.R. 283 = 5 Cr. L.J. 420. 

See abatement OF APPEAL. ‘2 B. 564 19 
B. 714, 16 P.R. 1878 Cr. 

— Against acquittal — See ACQUITTAL. 

L.B.K. 11893—1900;, 42. 

— Acquittal on appeal to Sessions Court re- 
versed — Proper tribunal for retrying appeal — 
See Acquittal, 9 A. 134, F.B. 

See ACT V OF 1861, 5 W.R. Cr. Cir. 1, 6 W. 
R. Cr. 22. 

See ACT XIV OF 1868. s- 11, 17 W.R. Cr. 11. 

See ACT IX OF 1869, ss. 24 and 25, 2 N.W- 
P. 113, 14 W.R. Cr. 71. 

See ACT I OF 1871, s. 22, 3 N.W.P. 200, 
15 C. 712, 11 M. 359 = 1 Weir 712, 19 M. 238 
= 2 Weir 4G1. 4 L.B.R. 10 = 6 Cr. L.J. 121. 

Sec ACT I OF 1871, s. 23. 22 P.R. 1886 Cr. 

See ACT IX OF 1872, 3 C. 379. 

Appeal to High Court on conviction by 
Agent to Governor of Bombay in Khandesh — 
See ACT XIV OF 1874. s. 70, 15 B. 505. 

See ACT III OF 1877, s. 82, 12 C.W.N. 47. 

See ACT IV OP 1877, s. 41, 2 C. 466. 

See ACT IV OF 1877. s. 167, 2 M. .30 = 1 Weir 
325, 5 B. 85. 


^ Exclusion of time in obtaining copy of 

3Udgmeut--i>ee Act XV OF 1877, s. 12 10 0 
642* * 


—Appeal by persons in jail— Time taken in 

obtaining copies of judgment— ACT XV OF 

1877, s. 12, Sch. II, Art. 154, 9 M. 253 = 1 Weir 

789 , 

—Limitation for— from Resident’s Court 
Bangalore ACT XV OF 1877, Art. iss’ 
15 H. 414. ’ 

See ACT I OP 1878. s. 11, 1 Weir 835. 

T, S'*. 1897 Cr.. 40 

•Xv* x884 

—Conviction for escape from lawful custody 
—Apical— Sec ACT XIV OP 1882, ss- 588 (29) 
and 661, 5 A. 318. 


See ACT XTII OF 1889, ss. 94, 104, 23 P.R. 
1905 Cr. = 168 P.L.R. 1905=3 Cr. L.J. 301. 

— Jurisdiction to interfere with orders under 
a. 16. Reformatory Schools Act, 1897 — See 
ACT Vm OF 1897. s. 16, 21 A. 391. P.B., 18 

P-W.K. 1907 = 55 P.i:.R. 


A ppeal — con tin ued . 

1. — (General) — continued. 

See Ben. ACT XXXVII OF 1855, s. 4. cl. 1, 
12 C. 536. 17 W.R. Cr. 11. 

Sec Bom. ACT XI OF 1846, 15 B. 505. 

See BO.M. ACT XXXV OF 1850, s. 16, 6 B. 
H.C. Cr. 45. 

See Bom. ACT IX OF 1863, s. 2, 3 B.H.C. 
Cr. 12. 

See Bom. Act II OF 1864, 10 B. 258. 

See Bom. ACT VI OF 1373, ss. 51, 74, Rat. 
Un. Cr. C. 363. 

See Bom. Act III of 1901, s. 86, 9 Bom. 
L.R. 1347. 

See Bom. Act II of 1906, s. 23, 9 Bom. 
L.R. 896 = 6 Cr. L.J. 225. 

Sec Bur. act XVII OF 1875, s. 35, 4 C. 
667. 

See Bur. Act I of 1899, s. 17, U.B.R. 
(1897—1901), Vol. 1, 227. 

See M.\D. Act II OF 1907, s. 23 (3), 7 M.L. 
T. 183. 

See PUNJ. ACT IV OF 1872, s. 45, 9 P.R. 
1907 Cr. = 36 P.W.R. 1907=6 Cr. L.J. 379 
=^42 P.L.R. 1908. 

See U.P. ACT I OF 1900, ss. 87 and 132, 26 
A. 386. 

— Case triable with assessors tried by jury — 
Appeal on facts — Sec ASSESSORS, 3 C. 765. 

See Bench of Magistrates. 9 C. 96-11 
C.L.R. 423. 

See COMPENS.\TlON, 29 M. 187 = 3 Cr. L.J. 
452, 5 M.L.T. 262 = 17 M.L.J. 130 = 1 Ind- 
Cas. 79 = 19 M.L.J. 130. 

— Confession — Plea of torture urged in appeal 
— Record — Procedure — See CONFESSION, 8 B. 
H.C.Cr. 126. 

See Criminal Proceedings, 16 B- 729 ; 

4 C. 18 = 3 C.L.R. 44. 

See GRIM. PRO. CODE (1898), ss. 7 (3), 408, 
435, 16 M.L.J. 444=4 Cr. L.J. 443 = 30 M. 
136 = 1 M.L.T. 402. 

See Grim. Pro. Code (1898), ss 30, 34, 408, 
410, 423, 2 A. 63. 

See Crim. Pro. Code (1898), ss. 30, 349, 
408, 4 L.B.R. 53 = 6 Cr. L.J. 289. 

See Crim. Pro. Code (1898), s. 35, U.B-B' 
(1897—1901), Vol, I, 13. 

— Against order under s. 106, Crim. 

Code— See CRIM. PRO. CODE (1898;, ss. 10» 
and 423, 30 C. 101 = 6 C.W.N. 422. 

— ^From orders to keep the peace — See CBiMi 
PRO. CODE (1893), ss, 107, 406 and 438, 32 O, 
948 = 9 C.W.N. 860 = 2 Cr. L.J. 650. 

— ^From orders requiring security for 
behaviour — See Gbim. ^O, CODE (189o), 
ss. 118, 123, 406, 439, 2 O.C. 307. 
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1. — (General) — coniinued. 

See Grim. Pro. Code (1898), s. 123, 9 c. 
878, 

Sec Grim. Pro. Code (1898). ss. 190 (i) (c) 
and 191, 12 C.W.N. 438 = 7 Cr. L.J. 224. 

See Grim Pro. Code (1898), ss. 195, 404, 
439, 15 A. 61. 

See Grim. Pro. Code (1898), ss. 198, 195, 

6 N.W.P. 124. 

Sec Grim. Pro. Code (1898), ss. 227 and 
537, 20 P.W.R. 1909 Cr. 

See Grim. Pro. Code (1898), ss. 238, 418, 
636, 26 M, 243 = 2 Weir 463. 

See GRIM. PRO. CODE (1898), ss. 247, 404, 

2 Weir 308. 

See Grim. Pro. Code (1898). ss. 253, 437, 

2 Ind. Cas. 825. 

See Crim. Pro. Code (1898), ss. 264, 407, 
9 M. 36 = 2 Weir 4C0. 

See CRIM. Pro. Code (1898). ss. 367, 369. 
421, 422, 423, 5 N.L R. 76 = 9 Cr. L.J. 553 = 2 
Ind. Cas. 247. 

See Crim. Pro. Code (1898), ss. 404, 406, 

2 Weir 460. 

See-CRIM. Pro. Code (1893). ss. 404, 408(6). 
423 (6), 439, 518, 519, and 520. 17 C.P.‘ 

L.R. 107. 

See Crim. Pro. Code (1898), ss. 404, 522, 
25 0. 630 = 2 C.W.N. 225. 

— Acquittal in appeal by Court without juris- 
diction— Rearrest — See Crim. Pro. Code 
( 1898), s. 407, Rat. Un. Cr. 0. 17. 

Sec Crim. Pro. Code (1898), s. 407, 18 jr. 
L.J. 89 = 31 M. 277=7 Cr. L.J. 329. 

See CRIM. Pro. Code (1898), s. 408, cl. (6), 
proviso, 1 L.B.R. 57. 

See CRrtl. Pro. Code (1898), ss. 408 and 
413. 4 L.B.R. 354=9 Cr. L.J. 356. 

See Grim. Pro. Code (1898), ss. 408, 562, 
U.B.R. 1904, IstQr., Crim. Pro. 7. 

See Crim. Pro. Code (1898), ss. 410, 486, 
4 M.H.C. 146. 

SeeCRIM. Pro. CODE (1598). s. 412, 3 C. 
L.R. 511. 

— Whore prisoner convicted on her own plea 
See Crim. Pro. Code (1898), ss. 412, 413, 
Colm. Dig. Cr. 31 of 1876. 

See Crim. Pro. Code (1898), s. 413, 1 

N. W.P. 302. 

See Grim. Pro. Code (1898), s. 417, 16 
B. 414. 

See Grim. Pro. Code (1898), s. 417, 2 
L.B.R. 303. 

See Grim. Pro. Code (1698), s. 418, 17 

O. P.L.R. 76. 


• Appeal — continued. 

1. — (General) — coiitviticd. 

j — Trial by jury instead of with the aid of 

assessors— CRIM. PRO. CODE (1898), ss. 418, 
439, 536, 25 B. 680 = 3 Bom. L.R. 279. F.B. 

^ — Presentation of petition of, by appellant in 

jail to officer in charge of jail — CRIM. 
Pro. Code (1898), ss. 419 and 420, 9 M. 258 = 

1 Weir 769. 

— by prisoner in jail — Sec CRIM. Pro. Code 
( 1898), ss. 420, 421, 422, 423. 13 A. 171. 

See Crim. Pro. Code (1898), s. 421, 32 C. 
178, 9 C.W.N. 623 = 2 Cr. L.J. 344. 2 Weir 
475. 

See CRLM. Pro. Code (1898), ss. 421, 422. 
Rat. Un. Cr. C. 384. 

See Crim. Pro. Code (1898), ss. 421, 423, 
exetp. 1 id). Rat. Un. Cr. C. 304 = Cr. Rg. 53 
of 1886. 

— Difference between its rejection and dis- 
missal — Grounds of rejection — See CRIM. Pro. 
CODE (1898), ss. 421, 423 and 424, GC.P.L.R. 
24 Cr. 

— Disposal of appeal before the date fixed for 
hearing— CBIM. PrO. CODE (1893), s. 422, 

2 Weir 475. 

Crim. Pro. Code (1898), ss. 422 and 
423, excep. 1 (rf), 2 Weir 475. 

See Crim. Pro. Code (1898), s. 423, 13 B. 
506. 

See CRIM. Pro. Code (1898), s. 423. 2 Weir 
486, 2 Weir 487. 

— Whether superior Court could alter find- 
ing of Lower Court, on appeal or revision — See 
Crim. Pro. Code (1S98), ss. 423, 439, 3 L.B.R. 
232. 

— Powers of High Court to act under s. 562 
on— See Crim. Pro. Code (1898). ss. 423 (d) 
and 562, 24 A. 306 = A.W.N. 1902, 69. 

See Crim. Pro. Code (1898), s. 428, 27 C. 
372=4 C.W.N. 497. 

See Crim. Pro. Code (1898). ss. 435, 107 (i). 
2 M. 169. 

—from acquittal not preferred by Government 
— Revision— See GRIM. Pro. CODE (1898), 
ss. 435, 438, 439, 24 A. 346. 

See Crim. Pro. Code (1898), ss. 435, 439. 
7 M.L.T. 182. 

— From acquittal— See CRIil. PRO. CODE 
(1898). 8. 438, 25 A. 128 = A.W.N. 1902, 200. 

See CRIM. Pro. Code (1898), s. 488, 121 
P.L.R. 1903. 

See Crim. Pro. Code (1898), ss. 452, 408, 
404, 14 B. 160. 

“Hearing an appeal presented within juris- 
diction of a Sessions Court at a place outside 
tho jurisdiction— See Crim. Pro. Code (1898),. 
8. 531, 17 A. 36. 
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!• —(General) — contimied. 

See Grim. Pro. Code (1898), 5.550, 14 
P.W.R. 1909 Cr. 

Sec Crhi. Pro. Code flS98), s. 556, 36 C. 
869. 

See Grim. Pro. Code (1898), s, 560 8 
C.P.L.R. 13 Cr. 

See Eviden-CE, 21 W,R. Cr. 1.8. 

See High Court, Jurisdiction of, il.B. 
R. 68* 

See Judgment, 13 c. lio, 17 A. 241 . p.b. 
See Jurisdiction of Criminal Courts 

32 C. 1069 — 3 Cr. L.J. 119. 

Patent (Bom.), lecs, d. is, 

14 B. 566. 

Rat Un.'croflfo""""" 


s Patent (mad.), isss, 

— 0 Cr. L.J. 288. 

ij.K. 893 = 6 Cr. L.J. 221. 

72! J'^^'SDIOTION OP, 29 C. 

476^ ^^•^“'^'I'bate, Jurisdiction op, 6 C. 
gjec Plea op guilty, l.B.r. ( 1893-1900), 

and procedure, 13 c W 

s.'irs'sr—’'-'-'-"-''"' 

186 Reference, 18 C. 

See Restoration of property lo b 
197, Rat. Un. Cr. C. 957. 

—Summary rejection of criminal appeal— See 
Revision, 8 A. 514, 4 a. L.J. 805 = 6 Cr.L.J. 
464 = A.W.N. 1908,28 = 3 M.L.T. 116 = 30 A. 
109, 4 B. 101, Rat. Un. Cr. C. 977, 9C. 613 = 
12 C.L.R. 500, 1 P.R. 1909 Or = C P.W.R. 

1909 Cr. = l Ind. Cas. 506. 

See Sanction to prosecute, a.w.n 
1908, 290 = 81 A. 48 = 6 A.L.J. 1=6 M.L.T. 55 

— 9 Cr.L.J, 63 = 1 Xnd. Cas. 5, 19 A. 1‘21, 10 
Bom. L.R. 28 = 32 B- 184 = 3 M.L.T. 116 = 7 

10 Bom. L.R. 95 = 32 3.203 = 3 

Un. Cc. 0. 

= 9 O.W.N. 321, 12 C.W.N. 248 

12 M.L.J. 408, 

o 123 = 5 Cr. L.J. 288. 

f^Oan 18S6Cr., 24 P.W.R. 

F.B.=A.WN. 1904. 10. 
^ M. 311 = 2 M.L.T. 84 = 17 M.L.J. 123=5 

S?V 382 = 17 M.L.J. 266 = 2 

M.L.T. 289 = 6 Cr. L.J. 102, F.B. 


Appeal — continued. 

1. —(General)— coRcZM^fed. 

See Security for good behaviour, 
L.B.R. (1893—1900). 381, 15 P.R. 1905 Cr., 1 
Sind L.R, Cr. 98. 

See Security to keep the peace, 16 C. 
779. 1 M.L.T. 343 = 4 Cr.L.J. 493 = 30 M. 182, 

21 P.R. 1908 Cr. 

See SENTENCE, 30 M. 103 = 1 M L.T. 375 
= 5Cr. L.J. 36 = 16 M.L.J. 560, F.B.,Rat. Un. 
Cr. C. 545 = Cr. Rg. 19 of 1891. 8 M.H.C. App. 
8, 1 B. 223, L.B.R. (1893—1900), 310. 

Sec Sessions Judge, Jurisdiction of, 

22 B. 759. 1 M.H.C. 4. 

— Record in appeal — See SUMMARY TRIAL, 
4 L.B.R. 3.38 = 9 Cr. L.J, 23, 6 M. 396 = 2 Weir 
328. 

See Transfer of crlminal cases, Bat. 
Un. Cr. C. 973. 

See Trial by jury. 3 S.L.R. 102. 

2. — (Cases where appeal lies). 

(1) — Order umler s. o62, Crim . Pro- Code * — 
An appeal lies from an order under s. 563, 
Grim. Pro. Code. 24 P.R. 1904 Cr. 

(2) — Crim, Pro. Code fJ898), $, C>17 — Appeal 
•to Sessiojw Judge . — An appeal lies to the Ses- 
sions Judge from an order under s. 517 of the 
Code. 14 C P.L.R. 60. (9 M. 448, 3 C. 379, 2 A. 
276, n.) 


(3) — Crim. Pro. Code (289S), ss. 30?, 388. 
491 and 456 — Refusal to issue ivrit of Habeas 
Corpus — Order by single Judge of High Court 
in exercise of ordinary original criminal jury- 
diction — Appeal — Letters Patent, s. 15 — "Juag’ 
ment." — An application by a person for release 
from alleged illegal custody under a sentenw 
of imprisonment passed by a Division Ben^, 
under s. 307, Crim. Pro. Code, may, in accoi^ 
ance with the practice of the High Court, be 
made to a single Judge exercising the ordina^ 
original criminal jurisdiction of the High Court. 
An order refusing such an application, not 
being a sentence or order made in any crimina* 
trial, is a “judgment” within the meaning o 
ol. 16, Letters Patent, and is, as 
appealable. Appeals provided for under cl. 1 
of the Letters Patent, are not limited to ciw 
matters, but cover criminal matters as weU* 
29 0.286 = 6 C.W.N. 254, P.B. [D., 1 Weir 
788-A.} 

(4) -Crim. Pro, Code (1861), s- 4 S-~AccU^ 
sentenced wMle another' sentence in force 
peal — Practice. It appears to be 

the provisions of s 48 of the Crim. Pro. Lw » 
1861, to make a sentence passed on a 
already undergoing another sentence cone 
reiit.with the latter. Bflt. ia such 
though one of the sentences may be inopa^ 
tive, the accused has a right to appoM ■ 
either conviction. Rat. Un, Cr. C. 18 = 0f. *• 
3- 8—1869. 
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Appeal — continued. 

2. — (Gases where appeal lies) — continued. 

(5) — Order of Maynlatdar— Appeal. — .\n appeal 
from an order passed by a Mamlatdar refusing 
sanction to prosecute for perjury, committed in 
a possessory suit under theMamlatdar’s Courts 
Act, lies to the District Court. 9 Bom L R. 896 
= 6 Or. L.J. 225. (5 Bom. L.R. 206, F). 

(6) — Conviction by Munsiff in contoupt cases 
—Appeal. - For the purposes of s. 4S6. Grim. 
Pro. Code, the Court to which decrees or orders 
made in a Munsiil’s Court are ordinarily 
appealable is, in the Punjab, the Divisional 
Court. 16 P.R. 1887 Cr. 

(7) — Sentence by o£icer in Non-regulation 

District— Crim. Pro. Code {lS6D, ss. Hi-A, 
445-C.— Under s. 445-C of Act VIII of 1SG9. an 
appeal lay only to the High Court from a 
sentence passed by an officer in a Non-rt:gulation 
district invested with the powers mentioned in 
s. 445-A. 14W.R. Cr. 18. 

(8) — Two concurrent sentences for four years' 
imprisonment by Magistrate empowered under 
s. 30, Crim. Pro. Code (1832} — Court of 
appeal . — In cases of two sentences of four years 
each ordered to run concurrently by a Magis- 
trate specially empowered under s. 30, Crim. 
Pro. Code, the appeal lies to the Sessions 
Court and not to the Chief Court, as, in such 
cases, there can be no aggregation of sentences. 
25 P.R. 1901 Cr. 

(9) — Sentences aggregating for more than four 
years by a Magistrate empoivered under s. 30, 
Crim. Pro. Code — Sentences not confinned by 
Sessiens Judge — Appeal to whom lies . — Where 
persons charged with three separate offences of 
dacoity and tried at one trial were e.ach con- 
yicted and sentenced on the aggregate for 
more than fouryears’ rigorousimprisonment. by 
a District Magistrate with enhanced powers 
under s. 30. Crim. Pro. Code, held, tliat such 
sentences were, under s. 35, Crim. Pro. Code, 
single sentences requiring con6rmation by the 
Sessions Judge. Held, also, that the omission 
of the District Magistrate to submit them for 
conffrmation would not give appellate juris- 
diction to the Sessions Judge. Held, further, 
that the Sessions Judge, when the matter came 
before him as an appeal, should have exercised 
his confirmatory jurisdiction under s. 380 of the 
Crim Pro. (5ode. 18S2. The appeals then 
would lie to the Chief Court. 3 P R. 1898 Cr. 

(10) — Conviction by District Magistrate with 
enhanced powers . — In cases where the impri- 
sonment awarded does nob exceed two years or 
where the offence is nob exclusively triable by 
a Court of Session, an appeal lies from the 
District Magistrate to the Sessions Court and 
not to the Chief Court, even when the Magis- 
trate acts under s. 36. Crim. Pro. Code, 1872. 
10 P.R. 1875 Cr. 

(11) — An appeal under s. 270, Crim. Pro. Code, 
1872, lies to the Chief Court only when it. appears, 
from the sentence awarded , that the Magistrate 
of the District has, in trying the particular 


Appeal — continued. 

2. — (Cases where appeal lies) — concluded,. 

case, exercised his enhanced powers unders. 36. 
Crim. Pro. Code, 1872. In all other cases the 
appeal lies to the Court of Session unler s. 269, 

8 P.R. 1877 Cr., F.B. 

(12) — Where it did not appear from the 
sentences passed for two offences jointly tried 
(one ye,ar’s rigorous imprisonment on the first 
charge, and two years’ rigorous imprisonment 
on the second) that the Magistrate was not 
.acting within his ordinary powers, but within 
his special powers unders. 36, Crim. Pro. Code. 
1872, held, that the appeal would lie to the 
Court of Session. 23 P.R. 1881 Cr. 

(13) — Where a Magistrate invested with powers 
under s. 80. Crim. Pro. Code, convicted two 
accused tried jointly on their admission of the 
commission of the offence to persons who 
assisted the police in the investigation, and 
submitted the case to the Sessions Judge for 
confirmation of the sentence against one of them 
only, the other also filing an appeal before the 
latter Court and where the Sessions Judge 
confirmed the sentence of the one and acquitted 
the other, held, that the appeal of both the 
accused lay to the High Court and not to the 
Sessions Judge. 12 P.R. 1900 Cr. 

(14) — Crim. Pro. Code (i6'9S),s. 408 — Sentence 
by Assistant Judge — Concurrent sentences under 
four years — Appeal to Sessions Court . — When 
an Assistant Sessions Judge passes sentences 
upon an accused, each of which is four years 
or under, and they are ordered to run concur- 
rently, the appeal from the conviction and 
sentence lies to the Sessions Court and not to 
the High Court. 11 Bom. L.R. 544 = 10 Cr. 

L. J. 250 = 3 Ind. Gas. 171. 

(15) — Crim. Pro. Code (i6'98), s. 408, cl. (6) 
— Appeal against senteyice of Assistant Sessions 
Judge . — Under s. 408(6), when any sentence of 
over four years’ imprisonment is passed by an 
Assistant Sessions Judge, in any case, the appeal 

ies to the High Court. The words of the- 
section seem to require that an appeal by any 
person convicted in a case, in which an Assistant 
Sessions Judge has passed a sentence of iniprisou- 
incnt of four years or upwards on any one of 
the accused, whether he be the appellant or any 
other person tried with him in the same case, 
shall lie only to the High Court; and the 
Sessions Judge has no jurisdiction to hear an 
appeal from the persons sentenced to less than 
four years’ imprisonment in the same case. 17 

M. L.J. 248 = 5 Cr. L.J. 496. 

3. — (Cases where appeal does not He). 

(1) — Crim. Pro. Code (1882), s. oGO —Appeal 
against order of . — An order awarding compensa- 
tion to the accused, passed by a JIagistrate of 
the 1st class, is not appealable. 9 C.P.L.R. Cr. 
2T* 

(2) — Crim. Pro. Code, Act X of 1882, s.250— 
Appeal . — There is no provision in the Crim. Pro. 
Code for an appeal from an order unders. 250. 

Rat. Un. Cr. G. 409 = Cr. Rg. 75 of 1888. 
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Appeal — continued. 

3. — (Cases where appeal does not lie) 

— continued, 

(3) — Order of Magistrate dismissbig minis- 
terial officer. — The order of the Commissioner 
passed in an appeal from the order of a Magistrate 
dismissing a ministerial officer from his post is 
final and no appeal lies to the High Court. 3 
B.L.R.A.C. 370 = 12 W.R. 320. 

(4) — Order to furnish security under s. US, 
Crim. Pro. Code — Co)ifirmation by Sessions 
Judge under s. l‘JS. —Where an order to furnish 
security under s. 118, Crim- Pro. Code, has been 
affirmed by the Sessions Judge, no appeal lies to 
the Magisti-atc of the District. 23 P.R. 1886 Gr. 


I Appeal — continued. 

3. — (Cases where appeal does not lie) 

— continued, 

(9) — Order refusing to recall witness for cross- 
examination. — There is no appeal to the. Ses- 
sions Judge from the order of the Deputy 
Magistrate refusing to recall the witnesses for 
the prosecution for the purpose of cross-exami- 
nation. 19 W.R, Cr. 53. 

(10) — Decision of Jury as to nuisance. — No 
appeal lay from the decision of a jury appointed 
to try w’hether the order of a Magistrate for 
the removal of a nuisance under s. 308 of the 
Crim. Pro. Code. 1861, was reasonable and 
proper. 16 W.R. Cr. 66. 


(5) — There was no appeal to the High Court, 
under ss. 267 and 286. illus. (d) of Act X 
of 1872, from an order passed by a Magistrate 
of the district requiring a person to give 
security for good behaviour. 22 W.R. 68 Cr. 

(6) — No appeal lies to the High Court from I 

an order by a District Magistrate unders. 123 of ^ 

the Crim. Pro. Code, confirmed bv the Sessions 
Judge on reference, detaining a person in 
prison till he should provide securitv for good 
behaviour. 9C.878. fComp^j-ed, L.B.R. (1893- 
1901), 381; F., P.L.R. 1900. p. 59, Cr. = 15 
P.R. 1900 Cr.). I 

I 

(0 Detters Patent, s. 15 — Appeal from order 
to furnish security— * Judgment." — Petitioner 
was ordered by the Head Assistant Magistrate 
to furnish security for keeping the peace under i 
€. 107, Crim. Pro. Code. The District Magis- I 
trato confirmed the order. An application to 
the High Court for revision of the order was 
also rejected by a single Judge. Thereupon, 
the petitioner appealed to two Judges of the 
High Court. Held, that no appeal lay under 
s. 15. Letters Patent. Per Boddam, J.— There 
is no “judgment” in this case, and, therefore, 
there is no appeal, under s. 15, Letters Patent. 

27 M. 510 = 1 Weir 787. 

(8)- Crim. Pro. Code. Act XXV of 1861, 
ss. aSO, 409, 434 — Order for penal recognisance — 
Appeal to Sessions Court. — There is no appeal 
under s. 409 of the Crim. Pro. Code to the 
Sessions Court from an order of a Magistrate, 
under s. 280, requiring 'a person to furnish a 
penal recognisance to keep the peace for a cer- 
tain period. The Court of Session may call for 
the records under s. 434 and refer the matter to 
the High Court. Where in an appeal from a 
^jonviction by a first-class Magistrate for tres- 
pass, the District Magistrate reversed the con* 
yiction and sentence but passed an order requir- 
ing the accused person to enter into a recog- 
nisance bond undertaking not to eater a cer- 
tain bouse for a year, held that the order was 
illegal under s. 280 of the Crim, Pro. Code, 
since the conviction was not for an ofience men- 
tioned in the section. Held, also, that such an 
order should not be passed in the absence of the 
party ^ected by it, and by way of a postscript 
after the order reversing the conviction was 
passed. 8 B.H.C. Cr. 1. 


(11) — Order of Sessions Judge fining assessor 
xoxder Crim. Pro. Code (1861), s, 354, — No 
appeal lay from the order of a Sessions Judge 
under s. 354, Crim. Pro. Code, fining an asses- 
sor. 8 W.R. Cr. 83. 

(12) — Illegal conviction — Appeal on the 

merits. — There cannot be entertained an appeal 
upon the merits from a conviction which was 
based on no leg.al evidence, and which was 
absolutelj' bad inlaw. 8 W.R. Cr. 59. (2 W. 

R. Cr. 13, D.) 

fl3) — Order directing prosecution for forgery. 
— There is no appeal from an order of a 
Civil Court directing a prosecution for forgery 
committed before it. 5 W.R. Mis. 18. (1 Marsh, 
270=2 Hay 236, F.). 


(14)— Crim. Pro. Code (Jd95), ss.517 and 520 
— Restoration of property in respect cf which no 
offence has been committed— Appeal. — An order 
directing the restoration of property, in respect 
of which no ofience has been committed, to the 
person in whose possession the property was 
found, is not an order under s. 617, and 
therefore, not appealable. 30 C. 690 = 7 C.W» 

N. 634. [Dws., 5 C.L.J. 44 = 5 Cr.L.J. 48=34 

C- 347). 

(15) — Orderfor maintcnaxice. — There is no right 
of appeal from the order of a Magistrate under 
s. 316 of Act XXV of 1861, directing a man to 
pay a monthly allowance for the support of 
his illegitimate child. 2 Ind. Jur. N.S.88-7 
W.R. Cr. 10. 


(16)— Crim. Pro. Code {1882). s. 307— Judg- 
ment of High Court — Appeal. — No appeal lies 
to the High Court from its own judgm^t 
passed unders. 307. Rat. Un. Cr. C. 691 — 
Gr. Rg. 14 of 1894. 


(17)— Crirn. Pro. Code, Act XXV of 18Sh 
s. 422 (amended by Act VIII of 1869)— Appeal.-^ 
Where an Appellate* Court, under s. 422 of the 
Crim. Pro. Code, directs the first Court to 
take additional evidence, and passes a 
on such evidence, no appeal lies to the 
Court on the merits from such judgment 
the amendment of the section by Act VIII ox 


1869. 6 B.H.C. Gr. 64. 


(IS)— Crim. Pro. Code, Act XXV of I86h 
s. 411 — Appeal from sentence oj imprisanmeM 
and fine. — In an appeal from a sentence» x 


i ' 
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Appeal — continued. 

3. — (Cases where appeal does not lie) 

— continvcd. 

rioting of fifteen days* imprisonment and an 
additional term of fifteen days i»i default of 
payment of fine, held, there was no appeal 
under s. 411 of the Crim. Pro. Code, since the 
aggregate term did not exceed a mouth. 3 
B.H.C. Cr. 15. 

(19) — CWm. Pro. Code, Act XXV oflSGl, 
•s. 411 — Sentence against some accused appeal- 
able and not against others — Appeal. — In a case 
where, among several persons jointly tried and 
convicted of rioting, some were sentenced to a 
fine of Rs. 50 or in default to one month’s 
rigorous imprisonment, and others to a severer 
punishment ; held that the whole case was not 
appealable under s. 411 by reason of an 
appealable sentence having been imposed on 
some of the accused. 7 B.H.C. Cr. 35. 
[Diss., 4 L.B.R. 354] . 

(20) — Dismissal of comjdaint — Procedure . — 
Tn a case where the complaint was dismissed 
by the Deputy Jlagistrato, held that the 
prosecutor had no right to appeal, but that the 
proper course for him would be to have moved 
the Magistrate to procure, under s. 434 of the 
Code of Criminal Procedure, a reversal by the 
High Court of the order of dismissal. W.R. 
1864, Cp. 23. 

(21) — Crim. Pro. Code, s. 417 — Convictioyi 

by Presidency Magistrate. — No appeal is allowed 
from a conviction by a Presidency Magistrate, 
where the sentence is six months’ rigorous 
imprisonment and a fine of Rs. 125. or, in 
default, a further period of throe months’ 
rigorous imprisonment. 20 B. 145 [R., 3 

Ind. Cases, 285]. 

(22) — Crim. Pro. Code(189S), s.411 — Appeal 

not enteitainable — Point of law involved — 
Appeal heard as a revision — Penal Code, 
ss. 405 and 408 — Breach of trust by servant — 
Failure to give correct account — Dishonest 
intejition tiof shown — No appeal lies against a 
conviction by a Presidency Magistrate, where 
the sentence awarded is only one day’s simple 
imprisonment and a fine of Rs. 150. non- 
appealablecase may be entertained asa revision, 
if a point of law arises upon the findings. 
Where the master was in debt to the servant 
for a sum exceeding Rs. 3(X), held, that the mere 
failure of the servant to give a correct and true 
account of the manner m which the servant 
had spent a sum of Rs. 32 in numerous Court 
proceedings did not necessarily imply adishonet 
intention. Unless dishonest intention is shown, 
an offence under s. 405, Penal Code, cannot be 
made out. 3 Ind. Cas. 285. (20 B. 145, R). 

(231 — Dismissal of — toithoui giving an oppor- 
tunity to the appellant to be heard — Review. 
— An order dismissing an appeal under s- 421, 
Grim. Pro. Code, 1882, without giving the 
appellant an opportunity to be heard, owing to 
a mistakeas to the date of the hearing, is a final 
order in aceordance with the provisions of 
fl. 430, and is not liable to be reviewed by the 
same Court. 24 P.R. 1887 Cp. 


I Appeal — continued. 

I 

3. — (Cases where appeal does not lie) 

— concluded. 

(24) — Consolidation of separate sentences — 
Penal Code. ss. 143, 447, 211 - Crim. Pro. Code 
(1861), s. 4i7.— Whore a person was convict- 
ed of offences under ss. 143, 447 and 211. Penal 
Code, and sentenced to one mouth’s imprison- 
ment for each offence, it was bold that the 
separate sentences could not be taken together 
and combined into one sentence soastogivea 

I right of .appeal. 1 B.L.R. A. Cr. S = 10 W.R. 
Cr. 3. (6 W.R. Cr. 51, R.) 

(25) — There is no right of appeal because the 
united sentences in three separate cases amount 
to more than a month’s imprisonment. 6 W 

R. Cr.51. 

(26) — Crim. Pro. Code, 187‘i, s. 272— 
Amendment by .4cf XI of 1874, s. 23— Six 
months expiring on date of operation — 

Whore the six months provided for an 
appeal against acquittal by the Government 
expired on the day when the Amending Act 
XI of 1874 c;ime into operation, held that a 
I law of limitation being one of procedure, an 
I appeal presented after that dav was barred. 

I 11 B.H.C. A.C.J. 117. !.R., 2 C. 436, 6 B. 2G] . 

4. — (Acts). 

I (1 ) — Award of compensation under the Cattle 

j Trespass Act ( I of 1871), s. There is no 
appeal from an order of compensation passed 
under s. 22 of Act I of 1871. 3 N.W.P. 200. 

(2) — There is no appeal from an order passed 
under s. 22, Act I of 1871, awarding compen- 
sation for illegal seizure of cattle. 10 B. 230. 

(3) — Convictions under Police Act. — Convic- 
tions under the Police Act (V of 1861) are 
appealable like other convictions. 5 W.R. Cr. 22. 

(4) — Act XI of 1846, Rules framed under the 
Act — Act XIV of 1874 (Scheduled Districts), 
Conviction by Agent to Governor of Domoay in 
Khandesh — Appeal to High Court. — (1) The 
accused were convicted by the Agent to the 
Governor of Bombay in Khandesh, under s. 201, 
I.P.C.,and sentenced to five years’ rigorous im- 
prisonment. The offence was alleged to have 
been committed in the village of Gulamba, in 
the Mebwas Estate of Nal in the District of 
Khandesh. The agent tried the case under the 
Rules framed under Act XI of 1846, by which the 
estate of Nal was excluded from the ordinary 
criminal jurisdiction. The accused appealed to 
the High Court under Rule 44 of the Rules 
framed under s. 3 of Act XI of 1846. Held 
that no appeal would lie to the High Court, as 
the sentence passed by the Political Agent was 
within the limits of the absolute jurisdiction of 
that officer. Per Birdwood. J. — There is no pro- 
vision of the Act (XI of 1846) which constitutes 
the Sadar Faujdari .a Court of appeal from 
the decisions of the Agent in criminal trials. 
That Court is only contemplated by s. 4, as a 
Court of reference in criminal trials. No power 
is given to the Government to confer appellate 
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A ppeBi — continued . 


Appeal- continued. 


4. — (Acts) — continued. 


4. — (Acta) — continued. 


powers on it, as is practically done by Rule 44 
of the Rules of the 3lst July, 1895. That rule | 
is, therefore, ultrn vires of the Government, and 
cannot be regarded as a valid rule under the 
Act. Jardine. J. agreed with Dirdwood, J., 
in his view that Rule 44 was ultra vires, and 
expressed an opinion to the effect that after the 
enactment of Act XIV of 1874, which repealed 
Act XI of 1846, those rules under the old Act 
ceased to be in force, so far as they had refer- 
ence to the powers of the High Court. S. 7 of 
Act XIV of 1874 did not continue these rules 
except so far as they related to the Political ! 
Agent and his officers, as they could not be i 
regarded as being in force at the time when .\ct | 
XIV of 1874 was passed, and they were in i 
conflict with the Letters Patent of the High i 
Court. 15 B. 505. [Diss., 25 B. 667 ;R.. 1 
Rat. Un. Cr. C. 939]. | 

(5) — Transfer of North Ca7iara District to the j 
Presidenciioi Boinbax! — Crivi. Pro. Code. ss.l9, ' 
40H—Re(i.IIoflS‘>7,'s. 16{2)—16a7ull7Vic.,C. , 
95—21 and 22 I'tc.. C. 106 — 24 and 25 Vic., C. 
67, 104 , — A proclamation was issued by the ■ 
Governor-General in Council, on the 15th April, 
1862. in pursuance of an order made by the 
Secretary of State for India in Council under 16 ' 
and 17 Vic., C. 95. s. 18 and 21 and 22 Vic., C. 
106, declaring that the District of North Canara, 
with the exception of the taluq of Candapur, 
should be detached from the Presidency of 
Madras from the 16th day of April. 1862. Sub- 
sequent to this, the Legislative Council of ; 
Bombay pas.sed an Act, No. Ill of 3863. which | 
received the assent of the Governor of Bombay 
on the 4th January. 1863 and of the Governor- 
General on the 25th March, 1863, By s. 6 of : 
that Act ; “ The district of North Canara, with i 
the exception of the taluqa of Candapur, as j 
transferred from the Presidency of Fort St. : 
George, shall, from and after the 16th day 
of April, 1862, be subject to the Regulations 
and Acts which are, or shall .at any time 
hereafter be. in force within the territories 
subject to the Presidency of Bombay.” S. 7 | 
provided that nothing in the Act is to 
affect any acts done, or proceedings held, or 
order made, in the District previously to the 
passing of the Act. The accused who was I 
convicted by the Sessions Judge of North 
Canara on the 18th day of September. 1862, 
appealed toth*^ High Court of Bombay, and the 
question whether that Court or the High Court 
of Madras bad jurisdiction being raised, held, 
per Fo>'bes, J : — S. 7 of Act III of 1863 must 
be so read as to bo not incompatible with 
s. 6 of the same Act. Beld that apart from 
that Act. the High Court of Madras could have 
no jurisdiction within the Presidency of Bom- 
bay, of which North Canara had become apart 
on the 16th day of April, 1862. Held, further, 
that the order of the Secretary of State, detach- i 
ing North Canara from the Presidency of Fort 
St. George and annexing it to the Presidency of 
Bombay, was complete in every respect except 
as to the time from which the annexation was i 


to take effect. All that was left to the Govern- 
or-General in Council was the authority to 
declare that time by proclamation. The annex- 
ation was the Act r.f Her Majesty’s Govern- 
ment. not that of the Government of India ; 
and regarded in that light, should be con- 
sidered as having itself changed the law of 
the annexed district from the date of an- 
nexation, and introduced therein the law 
of the Bombay Presidency. Per Couch, J : — 
The proviso to s. 47 of the Indian Councils 
Act, 24 and 25 Vic,, Chap. 67, appliesto laws 
and regulations made by the Governor, or 
Lieutenant-Governor in Council of the 
Presidency, Division or Province. The casein 
question being governed by the Crim. Pro. 
Code, an Act of the Legislative Council of 
India in force in both the Presidencies, the 
right of appeal in this case was transferred to 
the High Court of Bombay, with the transfer 
of the district to the Bombay Presidency. In 
this view of the matter. Act III of 1863, could 
be imjnaterial. Per Newton, J . — The District 
of North Canara having been severed from the 
Presidency of Madras, before the trial of the 
case under consideratiou, and having passed 
from one Presidency to the other with the 
Code of Criminal Procedure in uninterrupted 
operation within its limits, the provision of 
s. 408 of the Code should be interpreted as 
making the decision in such cases appealable 
to the High Court of Bombay. 2 B.H.C. 106. 
[R., 12 B.H.C. App. 1, 10 B. 274. J 


(6) — Public Co7iv€yancc Act {Bom. Act 
[67,?). 5 S. 23, 35 — Conviction of owner of ptibltc 
onveya7icc — A ppea I - — W hero a n accused pereon, 
he ow’ner of a public conveyance, was convictw 
)yu first class Magistrate, under s. 22 of the 
Public Conveyances Act, on the ground that he 
vas responsible for the act of his servant, who 
iad refused to let the conveyance for hire, the 
iigh Court held, that it was not preoluded by 
.. 35 of the Act from interfering in revisi^. 
or the person punishable under s. 22 was the 
Irivcr or other attendant, and the accused 
hereforc, not a person punishable unders. 
md that the conviction must bo reversed. The 
vords of s. 35, “ no conviction under this Ac 

..shall be open to appeal or reversal by ahy 

)ther Court ” must be taken to mean h 
conviction of any person punishable 

let.” Rat. Un. Cp. C. 672 = Cp. Rg- 37 oi 
:893. 


See Act IX OF 1869, 14 W.R. Cr. 71. 

See ACT VH OF 1870, s. 31. 20 0. 687, 26 
M. 421. 

See ACT I OF 1871, 22 P.R. 1686 Cr. 

See ACT rv OF 1877, s. 167, 5 B. 85- 

See ACT HI OF 1880, 40 P.R. 1884 Cr. 

See ACT IV OF 1887, s, 41. 2 C. 466- 

See ACT Xm OF 1889, ss. 2, 5 and 7. 1 P-®- 
1897 Or. 
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i4ppea/~continued. 

—4. — (Acts) — concluded. 

See PUNJ. ACT IV OP 1872, 16 P.R. 1872 
Or, 

SccCRiii. Pro. Code (1898), ss. 403, 423(6), 
22 C. 377. 

— MaRiRtrate’s order declaring road public — 

See Jurisdiction ofCivil Courts, 7 w.r. 
96, 

8.— (Appeal from acquittal). 

(1) — Riplit of appeal front acquittal— Object of 

liint^tng it to the Local Government. — The law, 
by limiting the right of appeal against judg- 
ments of acquittal to the Local Government, 
prevents personal vindictiveness from seeking 
to call in question judgments of acquittal by 
way of appeal, and evidently intends that such 
interference shall take place only in cases whore 
there has been a miscarriage of justice so grave 
as would induce the Local Government to move 
in the matter. 22 C. 164- [I?-. HO P.L.R. 

1904 = 12 P.R. 1904 Cr.. 17 C.P.L.R. 751- 

(2) — The exercise of the discretion to prefer 
an appeal under s. 417 of the Crim. Pro. Code, 
against any order of acquittal made by a Court 
other than a High Court, rests with the Local 
Government concerned, and cannot be question- 
ed by the High Court in dealing with such 
appeal. 17 C.P.L.R. 75. 

(3) — Crim. Pro. Code (iS^S), s. 4l? — Differ- 
ence between appeal from acquittal and from 
conviction. — There is no difference between an 
appeal from an acquittal and from a conviction. 

7 P.R. 1904 Cr. 

(4) — There is no distinction in the Crim. Pro. 

Code between tlic right of appeal against an 
acquittal and a right of appeal against a con- 
viction. 20 A. 459. [R., 97 P.L.R. 1904=7 

P.R. 1904 Cr., 2 L.B.R. 303 = lCr. L.J. 10221. 

(5) — There is nothing in s. 417, Crim, Pro. 
Code, which indicates that an appeal from an 
acquittal, allowed in the interests of public 
safety, peace and order, by the statute-law of 
the country, should receive any different treat- 
ment from any other appeal or class of appeals. 
But when an accused person bus been acquit- 
ted by a Magistrate after hearing all the evi- 
dence against him, the presumption is that 
there was at least reasonable doubt, and tbo 
Appellate Court must be positively convinced 
that there was no such reasonable doubt, the 
benefit of all doubt shown to exist being against 
the appellant, whereas, in an appeal from a con- 
viction, the benefit of all reasonable doubt has 
to be given in favour of the appellant. This 
appears to constitute the only distinction 
between an appeal from an acquittal, and one 
from a conviction. 15 P.R. 1908 Cr. 

(6) — The Government has the same right 

of appeal against an acquittal as a convicted 
l&erson has against bis conviction. The Code 
makes no distinction as to the procedure to bo 
adopted, or as to the principles upon which 
Bixbb'appeaU are to be decided. 2 Weir 462.- ' 

42 


Appeal — continued, 

5.— (Appeal from acquittal) — contimied, 

(7) — In an appeal from an acquittal, the 
Government is placed in a position neither 
better nor worse than a private person appeal- 
ing from his conviction ; and to require the 
Government to show that the lower Court 
“obstinately blundered” or has so “gone wrong 
as to produce a result mischievous at once to 
the administration of justice and the interests 
of the public" is to legislate and not to inter- 
pret the law, as contained in s. 417, Crim. Pro. 
Code. 29 P.R. 1885 Cr. (4 A. 148, Diss.). 

(8) — Appeal — Appeal against order of acquittal 
— Appellate Court, duty of. — The Code of 
Criminal Procedure makes no distinction be- 
tween an appeal from an acquittal and one from 
a conviction. Any rule of Court which differ- 
entiates their position would be tantamount 
to an usurpation of legislative functions by the 
Court. If there is any difference in the res- 
pective positions of Government as appellant 
under s. 417 of the Code of Criminal Procedure 
and a convict appealing from the judgment 
convicting and sentencing him, it takes its rise 
from the principlo.s of judicial construction 
and adjudication in Criminal case.=, with which 
the Statute Law has no concern. Tbo Indian 
Penal Code provides the substantive Criminal 
Law administered by the Indian Courts while 
the Code of Criminal Procedure regulates their 
procedure in the trial of criminal cases. But 
apart from these, there are certain rules of ad- 
judication and conduct which Criminal Judges 
in India invariably follow and which are mainly 
derived from the Criminal Law of England. 
They are founded on natural justice and sound 
sense and are not inconsistent with, but ex- 
pressly or tacitly recognised by, the Indian Law. 
One of these is, that every man is to be presum- 
ed innocent until his guilt is established ; 
another, that if there is a reasonable doubt, the 
accused must have the benefit of that doubt. 
These are principles of the English Criminal 
Law of evidence which arc clearly in accord 
with the provisions of the Indian Evidence Act 
under the heads of Proof and Burden of Proof, 
and their value lies in their being clear state- 
ments of the lawof evidence applicable in Crim- 
inal judicature which are very convenient for 
the practical guidance of the Courts. An appel- 
lant from a judgment of conviction can always 

j invoke the support of these principles, if he can 
t show that the facts of his case come within 
, theirpurview. If he makes out that the essen- 
i tial evidence against him is not sufficiently 
reliable, as the Lower Court thought, or that all 
reasonable doubt as to his guilt is not removed 
thereby, he is bound to succeed on the strength 
of these principles. An appellant from a 
judgment of acquittal has, on the contrary, to 
work in the f.aco of these principles and to 
satisfy the Court that the accused can derive 
no benefit from them on the facts of the case 
under appeal. His task thus is naturally more 
difficult than that of the convict appellant. In 
all questions of fact, the Court of first instance, 
which has the witnesses before itself, has a great 
advantage over the Court of appeal, which deals 
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Appeal — continued. ' 

5. — (Appeal from acquittal) — cont'mued. 

^N’ith the evidence second-hand ; great regard 
is, therefore, as a rule, paid to the opinion of 
the first Court on the oral evidence, and a Court 
of appeal is ordinarily reluctant to differ from 
its opinion, unless for cogent grounds. In an 
appeal from a conviction, this regard is temper- 
ed somewhat by con.siderations of fairness to 
the accused in deciding the question of his guilt, 
which the highest principles of Criminal Law 
enjoin on the Courts, liutsuch considerations 
have.no application in an appeal from an ac- 
quittal where, naturally, the Court is chary of 
disturbing a finding of the first Court rejecting 
the c>’idence against the accused as unreliable 
and declaring his innocence. The cumulative 
efiects of these considerations create a consider- 
able difference between an appo.il from a 
conviction and one from an order of acquittal 
as regards the decision of their subject-matter, 
though both appeals are placed on the same 
footing in the statute law of procedure. In 
order to justify interference with a judgment 
of acquittal on a question of fact, it is sufh- 
cieut, if the finding is clearly wrong on the 
evidence and unreasonable in the opinion of the 
appellate Court, whether or not the unreason- 
ableness amounts to perversity, stupidit}* or 
incompetence, or the Court below can be said 
to have obstinately blundered in coming to it ; 
but upon sound principles of Criminal Juris- 
prudence the indications of error in the 
judgment of acquittal ought to bo clearer and 
more palpable and the evidence more cogent 
and convincing in order to justify its being set 
aside than would be neces-sary in the case of a 
judgment of conviction. An appeal from an 
acquittal is not substantially different from an 
appeal from a conviction. Lull weight must 
be given to the advantages possessed by the 
first Court in hearing the evidence and having 
the trial slowly developed before itself, but if 
due weight is given to this, and the appellate 
Court is still satisfied that the first Court was 
wrong, and that the accused is guilty, the 
appellate Court is bound by law to convict the 
accused. 97 P.L.R. 1904. 

(9) — Criw. Pro. Code {1898), s. 417^Acqtiit- 

Utl, appeal against.— Following i All. 148, 
the Chief Court would decline to interfere with 
orders of acquittal passed by a subordinate 
Court after careful consideration of questions 
of fact and without any display of incompe- 
tence or perversity, although sitting as a Court 
of original jurisdiction, it might arrive at a 
different conclusion. 142 P.L.R. 1903. (4 A. 

148, F.). 

(10) — Crtwi. Pro. Code {1882), s. 417 — Right 
■of appeal in criminal cases by Government from 
judgment of acquittal— Acquittal 6?/ assessors. 
—Under the Code, the Government have the 
same right of appeal against an acquittal, as a 
person convicted has to appeal against his 
conviction and sentence. No distinction is 
made in the Code as to the mode of procedure 
which governs the two kinds of appeals or as to 
the principles on which they are to be decided. 


Appeal — continued. 

5. (Appeal from acquittal) — coniinued,- 

Both appeals are governed by the same rules 
and are subject to the same limitations. [F., 
2 Weir 462. Rat. Un., Cr. G. 756 ; R., 17 C,P. 
L.R, 75, 97 P.L.R. 1904]. In all cases of 
appeals, the Judges of a Court of appeal are 
naturally ver^* cautious in interfering'with the 
judgment of a Judge and assessors before whom 
the witnesses were examined both on the ground 
that a Court before whom witnesses are examin- 
ed has superior advantages in estimating the 
' value of their testimony, and also, in case of an 
acquittal, ou the additional ground, that, in 
all criminal cases, the .accused is entitled to 
have the advantage of any doubt which may 
arise in the case; but, after giving the accused 
every benefit which he can derive from such a 
decision in his favour, if the High Courtis still 
of opinion, that he is guilty of the offence with 
which he has been charged, there is no discre- 
tion loft to the Court as to whether to find him 
guilty or not. 17 C. 483. [/?.. L.B.R. (1893- 

1900), 42, 19 B, 51]. 

(11) —U.gh Court — Acquittal — Appeal — 
Crim. Pro. Code {1872), s. 272 . — In a case 
tried by assessors, in which the accused 
was charged with culpable homicide not 
amounting to murder, he was acquitted by the 
Sessions Judge and one of the assessors, while 
the other assessor was for a conviction. The 
Government of Bengal having appealed under 
s. 272, Grim. Pro. Code, 1872, the High Court 
on a consideration of the evidence, .set aside the 
order of acquittal, and convicted the accused 
of the offence charged. 23 W.R. Cr. 50. 

(12) — By the Local Government. — It is not 
because a Judge or a Magistrate has taken a 
view of a case in which the Local Govern- 
ment docs not agree, and has acquitted the 
accused persons, that an appeal by the Local 
Government must necessarily prevail or that 
the High Court should be called upon to dis- 
turb the ordinary course of justice by putting 
in force the arbitrary powers conferred on it by 
s. 272, Crim. Pro. Code. The doing so should 
be limited to those instauccs in which the 
lower Court has so obstinately blundered and 
gone wrong, as to produce a result mischievous 
at once to the administration of justice and 
the interests of the public A.W.N. 1892, 64. 

(13) — Appeal in ivhat cases to be made — Crim. 
Pro. Code {1882), s. 417.— Held that the Govern- 
ment should prefer an appeal from an acquits 
only in cases of some importance. 15 P.R* 
1898 Cr. 

(14) — Condition for acceptance of appeal from 
acquittal. — In an appeal against an order of 
acquittal, the Chief Court must be satisfied not 
merely that the correctness of the judgment 
appealed against is open to doubt, hut that it 
so clearly wrong as to amount to a miscarriage 
of justice. 10 P.R. 1897 Cr. [Diss., 7 P*®* 
1904 Cr.] . 

(15) — Condition of interference leith acgi^' 
tal^Cnm. Pro., Code {lS98h a. 417 .— An. 
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Appeal — continued. 

S. — (Appeal from acquittal) — continued. 

order of acquittal, made after a careful consi- 
deration of the facts without any manifest in- 
competence or perversion, will not bo disturbed 
by the Chief Court, though it might consider 
that a different conclusion would have been 
drawn by it if it sat as a Court of original juris- 
diction. * 11 P.R. 1903 Cr. (4 A. 148, F.). 

(IG) — An acquittal on a question of fact will 
be disturbed if the lindiug is clearly wrong on 
the evidence and unrciisonable in the opinion 
of the appellale Court, whether or not the un- 
reasonableness amounts to perversity, stupidity 
or incompetence, or the Court below has ob- 
stinately blundered in arriving at it. Tlie 
indications of error in the judgment of acquit- 
tal ought to be clearer and more palpable and 
the evidence more cogent and convincing before 
the acquittal can bo set aside than would iie 
necessary in the case of a conviction. 7 P.R. 
1904 Cr. (11 P.R. 1903 Cr.. 10 P.R. 1807 Cr.. 
^ A. 148. 9 A. 528. 16 A. 212. Diss. and 29 
P.R. 1835 Cr., 17 C. 485. 19 R. 52. 20 A. 459, 
11 C.L.R. 25, 23 C. 347, F.). 

(17) — Crim. Pro. Code {18S2),ss, 4-17. 4:i7 — 
Appeal from acquittal in capital case — -In rsf of 
tJic accused . — IVr Edge, C.J. — In capital cases, 
in which the Government is appealing under 
s. 417, it is generally speaking, and without 
laying down any inflexible rule, undesirable that 
the prisoner’s fate should bo discussed, while ho 
yemaius at large. In such cases, the Govern- 
meut should apply for the arrest of the accu-sed, 
under s. 427 of the Code. 9 A. 528. 

(18) — Crim. Pro. Code {2S8:i), ss. 417,421 — 

Appeal by Government from acquittal, conditions 
of. — Inconsideringan appeal by the Government 
against an order of acquittal, it is not for the 
High Court to say whether, if it had been try- 
ing the case, it might not have taken a view op- 
posed tochat of the lower Court. In respect of 
pure questions of fact, the power of Government 
to appeal from an acquittal should be limited to 
those cases where, through the incompetence, 
stupidity or perversity of a subordinate tribu- 
nal, such unreasonable and distorted conclu- 
sions have been drawn from evidence as to 
produce a positive miscarriage of justice. 
Where the decision of the Subordinate Court 
is an honest and not au unreasonable one, of 
>vhich the facts were susceptible, the High 
Court will not interfere. 16 A. 212. (4 A. 

148, R.) [R., 21 A. 122, 7 P.R. 1904 Cr.=97 

P.L.R. 1904, 2 L.B.R. 303=1 Cr. L.J. 1022; 
Diss., 17 C.P.L.R. 75]. 

(19) — The High Court, exercising its juris- 

diction in the matter of appeals against 
acquittals, should confine its exercise to the 
particular acquittal complained of by the 
Government. At the sanio time it would not 
he proper for the High Court to consider the 
appeal on grounds not contained in the objection 
urged on behalf of the Government. 19 B. 51. 
IF., 17 C.P.L.R. 76 ; R., 7 P.R. 1904 Cr. =97 P. 
L.R. 1904]. . . 


Appeal — continued. 

I 4 

5.— (Appeal'from acquittal)— con/jnwed. 

{2.0)— Per Straight, tl.— Where the Sessions 
Judge has overlooked the main and crucial 
circumstances which go to corroborate the 
evidence of an accomplice and has acquitted 
the accused, the High Court will not be depart- 
ing irom. or doing violence to, the principle 
laid down in 4 148, by entertaining the 

appeal by the Government, and determining 
one way or the other the guilt of the accused. 
9 A. 528. C-R., 20 A. 459 = 18 A.W.N. 117, 97 
P.L.R. 1904 = 7 P.R. 1904 Cr.] 

(21) — It is not because a Judge or Hagistrato 
has taken a view of a case in which the Govern- 
ment does not coincide, and has acquitted the 
accused persons, th.u an appeal from his deci- 
sion must necessiirily prevail, or that the High 
Court should be called upon to disturb the 

course of justice, by putting in force 
the arbitrary powers conferred on it by s. 272. 
The doiug so should be limited to those in- 
stances, in which the Lower Court has so 
obstinately blundered and gone wrong as to 
produce a result mischievous at ouce to the 
udmiuistratiou of justice and the interests of 
the public. 4 A. 143. [F.. 16 A. 212 = 14 A. 

W.N. 49, 142 P.L.R. 1903 = 11 P.R. 1903 Cr.; 
R., 9 A. 62, 19 B. 51. 20 A. 459, 7 P.R. 1904 
Cr = 97 P.L.R. 1904 ; D., 9 A. 523, P.B., 21 A. 
122 : Diss., 29 P.R. 1886 Cr., 17 C. 485. 2 Weir 
462, 2 L.B.R. 303 = 1 Cr. L.J. 1022, 17 C.P. 

L.R. 75] . , 

(22) — Crim. Pro. Code{l$72), s. 272— Appeals 
from acquittals by Government.— WhatG a person 
was convicted or criminal breach of trust by a 
public servant under s. 409, I.P.C., but the. 
Sessions Court acquitted him on the ground that 
the breach oft rust was not committed by him 
in his capacity as public servant, the High 
Court, on appeal by the Government, directed 

j a new trial under s 406, I.P.C., under the 
provisions of s. 272, Crim. Pro. Code. 7 N.W P 
196- (R.. 17 C.P.L.R. 75]. 

(23) — Crim Pro. Code{lS82),ss. 247,404,417 
and 423— .Appeals from acquittals— Poicers of 
District Magistrate. —S. 417, providing for 
appeals against orders of acquittal, requires 
that such appeals shall be (1) directed by 
Government and (2) presented to the High 
Court. Therefore, cl. (a) of s. 423 can only 
apply to the High Court. A second class Magis- 
trate trying a case of mischief, having held 
that there was a ^rimn/acie case against the ac- 
cused, adjourned the trial, to enable the accused 

' to adduce evidence. On that day the Magistrate 
acquitted the accused under s. 247, as the 
complainant was not present. The District 
Magistrate on appeal reversed the order of the 
Subordinate Magistrate and directed a re-hear- 
ing. Held, that the District Magistrate bad no 
power to make such an order. 7 M. 213 = 2 
Weip 477. 

(24) — Potoersof Government — How to beexer- 
cised.—Tho right of appeal vested in the Local 
Government is aright which should be advanced 
with care and caution. Where a Sessions- 
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Appeal — continued. 

—5.— (Appeal from acquittal)— 

Judge, sitting as a Court of Appeal, erred upon 
a question of law, and his error of law led him 
to set aside the conclusion of the Magistrate 
convicting the accused upon facts that ho him- 
self would probably have accepted, but for the 
error of law into which he had fallen, Jield, 
that the High Court could exercise the powers 
vested in it. 21 A. 122. 

(25) — "Appellate judgment of acquittal," 
meaning— Crim. Pro. Code {18/2), s. 272.— The 
words ‘ appellate judgment of acquittal ’ in Act 
X of 131 2, s. 272, wore meant to iiicludeall judg- 
ments of an appellate Court by which a convic- 
tion is set aside. 24 W.R. Cr. 41. 

(26) — Criiu. Pro, Code {1861), s. 277— Acquit- 
tal bg appellate Court without any appeal before 
it against Subordinate Magistrate’s order . — 
Where, on two persons being convicted, the 
ease of one was submitted to the District 
Magistrate for enhanced punishment, and the ! 
latter enhanced the sentence, and at the same ! 
time acquitted the other, held that the District I 
Magistrate had no jurisdiction to acquit in the ' 
absence of any appeal before him. 5P.R. 1869. ' 
Gf. 

(■27)— Cj-im. Pro. Code {1872), ss. 272, 207— 
Arrest pending appeal.— Attez the admission of 
an appeal from an acquittal by the High Court, 
the Court can order the arrest o£ the accused 
pending the appeal. 2 A. 340, F.B. 

(28) — In a criminal appeal by Government to 
the High Court, the arrest of the accused may 
be ordered pending the appeal. 1 C. 281. [F., 

2 A. 340. F.B.; 2 A.386J. 

(29) — Crim. Pro. Code {1872), ss. 149, 272— 
Person under ajresf pending appeal — Admis- 
sibility of evidence against pe»'sons concemied in 
the same q//e;ice.— Where a person accused of 
an offence was discharged by the Ses.=ions Judge 
and he was re-arrested by the Magistrate pend- 
ing an appeal from the acquittal to the High 
Court, and before the appeal was admitted, 
held that the re-arrcst whs lawful and abso- 
lutely necessary in the interests of justice, and 
his statement, after his re-arresL and peuding 
hisapp&\l, was admissible in the trial of another 
person who was arrested subsequently to the j 
arrest of the former as being concerned in the 
same offence- {Per Stuart, C.J.) Assuming 
that the re-apprehension after an acquittal and i 
on the same charge was unlawful, his state- 
ment and evidence although admissible, was 
not such evidence, as the Court would place 
much reliance upon. If his re-arrest was 
lawful, he was in the position of an accused 
person and Magistrate should not have exa- 
mined him as a wituess in the trial of the 
other accused. Per Spankie, J. 2 A. 386. 

(30) — Acquittal-Appeal— Crim. Pro. Code 
{J.872), s. 297— Retrial-— High Court has no 
TOwer to disturb an acquittal save on appeal by 
the Government. The provisions of s. 297 only 
^ermt the High Court to interfere and order a 


Appeal — continued. 

“I — 5. — (Appeal from acquittal) — continued, 

new trial where an accused person has been dis- 
charged without being put on his trial. 6 N. 
W.P. 357. [D.. 1 A. 139, F.B.] 

(31) — Crim. Pro. Code {1882), s. 404 — 
Acquittal, appeal from. —A third class Slagis- 
trate in trying a case under ss. 426 and 352, 
Penal Code, took the evidence of the complain- 
ant and adjourned the case for the examination 
of witnesses. On the day fi.xed, the witnesses 
on both sides appeared, but the complainant 
did not. The Magistrate, thereupon acquitted 
the accused under ss. 247 and 250, Crim. Pro. 

. Code, and ordered the complainant to pay a 
compensation of Rs. 5. On appeal the District 
Magistrate cancelled the order of acquittal and 
directed that the case should be tried de novo. 
Held that the order of the District Magistrate 
was ultra vires ; also held that the third class 
Magistrate was not justified in acquitting the 
accused. A.W.N. 1891, 120. 

(32) — Crzm. Pro. Code. Act X of 1872, 
ss. 297. 460 — Improper acquittal — Retrial — Pro- 
per course. — When the accused person has been 
improperly acquitted by a Magistrate having 
jurisdiction, the High Court will not interfere 
in revision and order a retrial on a fresh charge. 
The proper remedy in such a case appear? to 
he for the Local Government to direct an 
appeal under s. 272 of the Crim. Pro. Code. 
Rat. Un. Cr. C. 73. 

(3-3)— Crim. Pro. Code {2872), s. 272 ( -=s. 417 
of the present Codf^)- Limitation Act 7.Y of 
1871, Art. 163 { = Ari. 165, Act XV of 1877)— 
Appeal by Government — Acquittal. — An appeal 
by a Local Government, against an acquittal, 
will be in time if presented within six months 
from the date of the acquittal, though more 
than 60 days from that date. 2 C. 436, F.B. 

(34) — Trial by Jury — Accused charged with 
murder acquitted of that charge but convicted 
of culpable homicide not amounting to murder 
— Apjyeal by Government-— in a case 
tried by a Jury, an accused charged with mur- 
der, is acquitted of that charge but is convicted 
of culpable homicide not amounting to mar* 
der and an appo«il is preferred by the Govern- 
ment Pleader at the instance of the Legal 
Remembrancer, held, an appeal did lie by 
Government so far as the charge of murder 
was concerned. 2 C. 273. 

(35) — Crim, Pro. Code, ss. 417, 418 and 
423 — Order of acquittal passed in a trial by jury 
— Appeal on questions of fact. — The provisions 
of s. 423 clearly show that an appeal against an 
order of acquittal in a case tried by jury 
be support^ upon a ground, which is covered 
by s. 418 of the Code, which provides, in cases 
of trial by jury, for an appeal on a matter m 
law only. Where the Local Government appl*^ 
to the High Court, under s. 417 of the Code, 
against an order of acquittal, the grounds 
which the appeal was sought to be preferred 
being all questions of fact, the High Coitf* 
rejected the application. IOC. 1029. 

C.P.L.R. 75]. 
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A ppeal — continued. 

3. — (Appeal from acquittal) — concluded. 

(36) — Appeal from acquittal — Conviction — 
Commencement of sentence. — Whore on the 
appeal of the Government, an order of acquittal 
is set aside and sentence passed, the sentence 
will commence to run from the date of the 
committal of the accused to the jail, and not 
from the date of their arrest or of the sentence 
on the appeal. 6 C.L.R. 349. 

(37) — Crim. Pro. Code (1898), ss. 423, cl. 3 

and .537 — Apveal by Government from an ac- 
quittal by a verdict of jury — Power of High 
Court to go into the evidence of the — In an 

appeal by Government from an acquittal by a 
verdict of jury, the High Court cannot alter 
the verdict of the jury, unless it is of opinion 
that such verdict is erroneous owing to a mis- 
direction by the Judge or to a misunderstanding 
on the part of the jury as to the law laid down 
by him. If, on that ground, the High Court 
is to alter or reverse the verdict of the acquittal 
by the jury, its powers, under s. 4*23, ci. («>, 
are to reverse such order and direct that fur- 
ther inquiry be ni.adc or thw accused be re- tried 
or committed for trial as the case may be. or, 
finding guilty, to pass sentence on him according 
to law. In order to determine if the verdict 
is erroneous, and, if so, which of these p iwers 
the High Court should exercise, it is ab.soiutc- 
ly necessary for it to go into the facts and to 
consider the evidence in the case before passing 
orders in it, (Per Davies. J.) As soon as the 
verdict of the jury is reversed, the Court has 
the same power to deal with the case tb.at it 
has to deal with a case triable by assessors as 
soon as the order of acquittal by the Judge is 
set aside ; that is, the Court may order a re- 
trial or may dnd the accused guilty and pass 
sentence on him according to law. The High 
Court ought not to order .v retrial on the ground 
of misdirection unless it is satisfied that the 
misdirection has, iu fact, occasioned a failure of 
justice. [Per Be)ison, J.) 26 M. i —2 Weir 521. 

See ACT XV OF 1877, s. 5, Art. 157, 1 Weir 
791. 

See Crim. Pro. Code (1893), ss. 404 to 417, 
22 C. 877. 

See Crim. Pro. Code (1898), ss. 417, 428, 3 
L.B.R. 114. 

See Crim Pro. Code (1898). s. 439, l 
P.L.R. 1904. 

Sec Penal Code, s. 193, 9 C.L.J. 373. 

See Penal Code, s. 223, P.L.R. 1900, p. 12, 
Or. 

See Penal Code, ss. 425, 430, 14 P.R. 1909 
Cr. 

See REVISION, 14 M- 8G3=2 Weir 571, 157 
P.L.R. 190S:=22 P.W.R. 1908, 13 P.W.R. 
1907 Cr.=5 Cr. L.J. 438 = 72 P.L.R, 1903. 

6. — (Appeal— Practice and Procedure). 

See PRACTICE AND PROCEDURE. 

(1) — CriminalappeaU-Procedure. — Thesound 
rule to apply in trying a criminal appeal, 
where questions of disputed fact are in issue. 
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6. — (Appeal— Practice and Procedure); 

— continued. 

is to consider whether the con\iction is right, 
and in this respect, a criminal appeal differs 
from a civil one. There the Court must bo 
convinced, before reversing a finding of fact by 
a lower Court, that the finding is wrong. 11 
C.L.R. 25. 23 C. 347 ; R., 20 C 353, 7 

P.R. 1904 Cr. =97 P.L.R. 1904]. 

(2) — Cn'w. Pro. Code (1672), ss. 279 and 280 
( = ss. 422 and 423 of the Code of 189S) — Right 
of complainant to be heard on appeal. — Under 
ss. 279 and *280 of the Code of 1872, a complain- 
ant cannot claim as of right to be heard in the 
appeal. The matter was one which was left 
in each case to the discretion of the Court. 2 
Weir 476 = 7 M.H.C. App. 42. 

(3) — Crim. Pro. Code (1898). s. 419 — Presen- 
tation of petition of appeal. — The word "pre- 
sented " in s. 419 of the C-.'de, evidently means 
that such petition shall be delivered to the 
proper officer of the Court either by the 
appellant or by his pleader. In order to secure 
this, it is necessary that the presentation he 
made in person. Held, that a petition of 
appeal found in a petition box was rightly re- 
turned for legal presentation, inasmuch as the 
petition might have been deposited there by a 
third person who could not legally present it. 
19 M. 354 = 2 Weir 468. 

(4) — Crim. Pro. Code {1898), s. 419— Presen- 

tation of appeal, by posf, validity of. — A peti- 
tion of appeal sent by post is not presented to 
the Court within the meaning of s. 419, Crim, 
Pro- Code. The word “presented” in that 
section means that such petition shall be deli- 
vered to the proper officer of the Court either 
bv the appellant or by his pleader. 15 M. 137 
= 2 Weir 488. (^’•.2 Weic 469=19 M. 354; 

Appl., 8C.P.L.R. 93]. 

(5) — Crim. Pro. Code (i^98), s. 419—Pre'Sen^ 
tation of appeal by pleader's clerk. — Presen- 
tation of an appeal petition by the appellant’s 
pleader's clerk is equivalent to a presentation 
by the pleader himself, when the petition of 
appeal is signed by the pleader and he is duly 
authorised. 20 M. 87 = 2 Weir 470. 

(G) — An authorised pleader may present a 
petition of appeal by the hand of his clerk, and 
such presentation is equivalent to a presen- 
tation by a pleailer himself. But a pleader is 
not competent to present an appeal by a person 
who is not his clerk and over whose conduct 
and action he has no control. 21 U. 114 = 
2 Weir 470. 

• 

(7) — Rule to show cause —Discretion of Court 
hearing the rule— Duty of appellate Court . — 
Although rules to “show cuvuse, why the convic- 
tion of a person should not be set aside” are 
frequently granted on particular grounds, it is 
very unu.sual to tie the hands of the Court which 
is to hear the rule as to the action it should 
take if the conviction is set aside. This is a 
matter which should be left to the discretion 
of the Court which hears the rule. Rule was 
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: 6.— (Appeal — Pra,ctice and Procedure). 

— C07iti7iued. 

granted by a Division Bench of the High Court 
calling upon a Magistrate “ to show cause why 
the conviction of the petitioner should not be 
set aside and the case sent back for retrial ” 
Held, that the Judges who granted the rule 
did not intend to say that the Court hearing 
the rule should have no power to discharge the 
accused person. An appellate Court is to come 
to a conclusion for itself upon the evidence 
on the record, assisted so far as it might be bv 
such reasons or arguments as it might elicit 
from the conclusions and reasons contained in 
the judgment of the original Court. If the 
Judge of the appellate Court entertain any 
doubt about the correctness of the conviction 
or the commission of the offence, he .should 
discharge the accused. It is not necessary in 
criminal cases that the appellant should cl’ei^r- 
ly establish that the order of the Lower Court 
was wrong, and in thisrospect a criminal appeal 
differs from a civil appeal. 23 C. 347. [i?.. 97 
P.L.R. 1904=7 P.R. 1904 Cr. 21, 17 C-P.L.R. 
75, 17 C.P.L.R. 97J. 

(8) — Crwi. Pro. Code .•?. 476-Cnnviciio7i 

for graver offe7ice on ojypeal—Withdrannlof peti- 
tic7i of appeal . — The appellate Court should not 
alter a conviction so as to find the appellants 
guilty of a graver offence than that with which 
they had been charged bn their trial, unless they 
are allowed an opportunity of defending them- 
selves against thecharge so altered. [li., 26C. 
863 = 8 C.W.N. 653, 3 L.B.R. 232. Although 
a petition of appeal can be withdrawn, at the 
option of the appellant, before the appellate 
Court has decided to hear it. a petition for 
Withdrawal, presented at the last moment does 
not debar the appellate Court, which has 
perused or had heard the evidence read, from 
dealing with the appeal on the merits. 6 C.L.R. 
427. 

(9) — Cr«H. Pro. Code, s. 423 — High Cg»i7’s 
power on ajrpeal to alter the fi7uU7ig of the 
Lower Coint.— lt is doubtful, whether the 
High Court has power, under s. 423. Grim. 
Pro. Cede, on holding that the conviction of a 
person for. an offence charged in the sessions 
trial was not sustainable, to alter the finding 
to a conviction for some other offence, e.g., 
under s. 161, for which the accused had not 
been charged or tried. 8 A. 120. [P., .3 L.B.R. 
232 ; D., U.B.R. 1903, Third Quarter, Penal 
Code. 9]. 

(10) — Appellate Court's power to alter a sen- 
temce of fine into one of inxprisoninent . — A Ses- 
sions Judge has no power to enhance a sentence 
in.appeal, by altering a sentence of fine into 
one of imprisonment. 18 B. 751. 

(11) — Crim. Pro. Code (1883), s. 423 (6) (3) — 
Enhancement of seyitenccs — The alteration by an 
Appellate Court of a sentence of fine of Rs. 50, 
br in default two months’simple imprisonment! 
to one of six months’ rigorous imprisonment is 
hn enhancement of the sentence. 18 A. 301. 


/I ppea/— continued. 

6. — (Appeal — Practice and Procedure). 

— C07lti7iucd. 

(12) — Petition of appeal, unthdrawal of — En-^ 

ha7icc7nent of sentence. — A petition of appeal 
presented for admission may be withdrawn. A 
Judge who disallowed such withdrawal and 
enhanced the sentence was held to have acted 
wrongly, and the enhancement order was set 
aside. 6 C.L.R. 372. [D., 6 C.L.R. 427J. 

(13) — Crhn. Pro. Code (1882), s. 423 (6), mb- 
s. 3 — E7iha7ice7ucnt of sente/ice bg appellate 
Court — Power of High Court — Penal Code, 
ss. 323 n7id392. — The accused was convicted of 
robbery (s. 392. Penal Code) and hurt and sen- 
tenced for the former offence to ten months’ 
rigorous imprisonment, and for the latter to 
one day’s rigorous imprisonment. On appeal, 
the Sessions Judge set aside the conviction on 
the charge of robbery, but, confirming the con- 
viction for hurt, sentenced the accused to six 
months’ rigorous imprisonment. Held, that 
the Sessions Judge had no power to pass such 
sentence, hut the High Court could confirm such 
sentence if it would meet the ends of justice. 
24 C. 317, note. [F., 3 N.L.R. 67; i?.,24C. 
316]. 

(14) — Acguittal — Co77ipctency of appellate 
Court to convict accused of njTences 7iot charged. 
— Where, on an appeal from a conviction under 
s. 302, I. P C., the appellate Court came to 
the conclusion that the offence under s. 30'i 
was not proved ag.ainst the appellants, but it 
was brought to the notice of the Court that 
there was evidence on the record which might 
support, as against some of the appellants, a 
conviction under s. 404 or s. 414, I.P.C., the 
appellate Court acquitted the accu.sed, but de- 
clined to enter into the question whether they 
were liable to be convicted under s. 404 or 
s. 414. I.P.C. 20 A. 107. 

(15) — Crim. Pro. Code. ss. 280, 297— Death 
of appellant — Abatement of apiTeal. — The Code 
has not made any pro^ ision for tbe continuance 
of the appeal cither by the heir, devisee, or 
executor of the deceased convict or by any other 
person. The appeal abates upon the appellant s 
death. But the High Court has the right to 
call for the record, and make such order thereon 
as it may deem just. 2 B. 564. 

(16) — CriH/. Pro. Code (1898), s. 423— Power 

of appellate Court to 07-dcr 7'e-trial. — There is 
nothing in the terms of s. 4*23 (1) (5) to limit 
the powers of an appellate Court to order a re- 
trial, the only restriction imposed being that it 
cannot enhance tbe sentence on an appeal from 
a conviction. Therefore, the power of an 
appellate Court to order a new trial is not 
confined to a case where the conviction ano 
sentence are set aside for want of jurisdiction m 
the Court that tried the case. 27 C. 172=*4 w. 
W.N. 166. (15 A. 205, 23 C. 975. F. \ 8 A. 

Diss.) [R,, 7 C.W.N. 301, 17 C.P.L.R. 97]. 

(17) — Crim. Pro. Code (1872)^ s. 278 ( = s. 42t 
of the Codedf 189S\ — De-admission ofoppeo 
rejected for default of appearance . — When a<j 
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appeal has been rejected without hearing the 
appellant's pleader, because of his default, and 
ft is afterwjvrds pros’ed to the satisfaction of 
the appellate Court that an adequate excuse 
has been made out for the pleader’s non-appear- 
ance, it is open to that Court to rc-hear the 
appeal on its merits. 2 Weir 471 = 7 M.H.C. 
App. 29. 

(18) — Ci'im. Pro. Code (ISr^), ss. 27S, 279— 
Notice to appellant of day of heat imj of appeal. 
— The fact that the appeliunt's pleader is present 
in Court, when an order admitting an appeal 
is passed, will not save the necessity of giving 
separate notice to the appellant, Since s. '279 
lays down that the notice is to be given to the 
appellant, asubstituted notice to the appellant’s 
pleader or mukhtear is not sufficient. 10 C.L. 
R. 57. 

(19) — Crim. Pro. Code, ss. 517 and 520 — 
Order for disposal of property rcnardiiiQ xchich 
offence is committed — Sessions Judge, jurisdic- 
tion of. — An appeal lies against an order passed 
under s. 517 of the Code, though there be no 
appeal against the finding in the case in which 
the order was passed, inasmuch as the words 
“Court of Appeal ” in s. 520 are not to bo read 
as restricted to “ a Court of Appeal before which 
an appeal is pending.” [ii., 14 C.P.L.R 60, 
17 C.P.L.R. 107.] 

(*20) — The wording of s. 520 is sufficient to 
show that the Sessions Court, as the Court to 
which appeals ordinarily lie from the decisions 
of the first-class Magistr.ite, has power to 
modify, alter or annul an order under s. 517, 
made by the Magistrate. 9 M. 448 = 2 Weir 672. 

(21) — CriniinaZ appeal — Presentation by per- 

8wi authorised by appellant — lAmitation Act 
{IX of 1371), Art. 152. — A petition of Criminal 
appeal may bo presented by any person autho- 
rised by the appellant to present it. Such pre- 
sentation is sufficient for the purposes of Sch. 
n. Art. 152, Limitation Act (IX of 1971). 1 

M. 304. [It., 6 B. 14.] 

(22) — Presentation of appeal — himiiation — 
Delay in obtaining copies. — In order to compute 
the period of limitation for the presentation of 
an appeal, ever)* day of delay in obtaining 
copies not attributable to the party should bo 
deducted. 6 H.H.C. 349. 

^ (23) — Appeal presented out of time -liejec- 
tion. — Under s. 416 of the Crini. Pro. Code, 
1861, an appeal preferred out of time and with- 
out any explanation of the delay may be re- 
jected at once. 5 W.R. Gr. 80. 

See Crim. Pro, Code (1898), ss. 418, 423, 
21 C. 965. 

7. — (Appeal to Prliry Council). 

(1) — Leave to appeal to Privy Council in 
criminal cases. — In criminal cases, the High 
Court will not, in general, grant leave to 
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^7. — (Appeal to Privy Council) — continued: 

appeal to the Privy Council, unless some impor- 
tant question of law or practice, or jurisdiction, 
is involved. Considerations that guide the 
Court in granting leave to appeal in such cases 
stated, and instances in which such leave has 
been granted, mentioned. 10 B.H.C. 75. 

(2) — On an application for leave to appeal 
from the sentence of the Sudder Nizamut 
Adawlut (the chief native criminal Court of 
appe.al in Bengali, the Judicial Committee, 
though of opinion that justice bad not been 
done in the Court below, declined to determine 
the question of the prerogative of the Crown to 
admit an appeal in criminal matters and to 
advise such admission, on tlie ground ihatsuch 
course might be detrimental to the general 
administration of criminal justice in Her 
Majesty’s colonial and foreign possessions : 
but suggested an application by the petitioner 
to the executive authorities for relief, with an 
intimation of their Lordships’ opinion of the 
hardship and injustice of tlie particular case. 
1 W.R. 13, P.C.=9 M.I.A. 168. 

(3) — Where leave to appeal to the Privy 
Council from a conviction under s. 1'24-A, was 
applied for before the Privy Council, their Lord- 
ships refused to accord permission, holding that 
no case had been made out consistently with the 
rules by which their advice to Her Majesty had 
been hitherto guided in giving leave to appeal 
in criminal cases. 22 B. 528, P.C. [R., 34 C» 
991]. 

(4) — Leave to appeal to the Privy Coiuicil in 
criminal cases — Grave and substantial injustice 
to be shown — Crim. Pro. Code (Acf V of 1393), 
ss. 233, 2.34, 235 , 230, 237 and ‘439— Joinder of 
charges . — Before granting leave to appeal, in 
criminal cases, to the Judicial Committee of 
the Privy Council, the High Court must be 
satisfied that, by a disregard of the forms of 
legal process, or by some violation of the prin- 
ciples of natural justice, or otherwise, substan- 
tial and grave injustice has been done. Ss. 234, 
235, 236 and 239 of the Crim. Pro. Code, 
referred to as exceptions in s. 233, arc not 
mutually exclusive ; otherwise, the i)rovisious 
of s. 236 or s. 237 can never bo invoked to prevent 
a miscarriage of justice arising from a failure 
to make good all the details of a charge joined 
with two ether charges under s. 234. The 
Legislature hardly intended that a joint trial 
of three offences under s. 234 should prevent 
the prosecution from establishing at the same 
trial the minor or alternalivo degrees of crimi- 
nality involved in the acts complained of. 
Ss. 235 aud 236 may Vje resorted to in framing 
additional charges where the trial is, under 
s. 234, of three ofiences of the same kind com- 
mitted within a vear. 10 Bom L.R. 973 = 
4 M.L.T. 450. 

(5) — Right of appeal. — No right of appeal 
exists in any matter of criminal jurisdiction to 
the Privy Council, and the High Court has not 
got the power to grant leave to appeal in such a 
case. 18 W.R. 407 ; 18 W.R. 407, noU. 
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(6) — An order of the High Court at Calcutta, 
under s. 26. cl. ‘i of Bengal Regulation V of 
1831, dismissing a ^lunsiff for corruption in 
the exercise of his functions as Judge, is final, 
and there is no jurisdiction in the Judicial 
Committee to admit a special appeal therefrom. 

13 M. I. A. 343. 

(7) — Upon a petition, praying for leave to 
appeal from a conviction for felonv, held by 
the Judicial Committee of the Privy Council, 
that there was no power reserved to the Crown 
by the Charter of the Supreme Court, Bombay, 
to allow appeals in criminal cases, such appeal 
being confined to civil caics only. 3 M.I.A. 
468. 

(8) — Leove to appeal to Privt/ Council on the 
ground of misdirection of jury. — Although 
there are very special and exceptional circum- 
stances in which the Privy Council grants 
leave to appeal in criminal cases, yet it would 
be contrary to its practice andvery mischievous, 
if any countenance were given to the view that 
an appeal will be allowed in every case in which 
it is shown that the Judge has misdirected the 
jury. 15 A. 310. P.C. [i?., 2 L.B.R. 237, 2 
A.L.J. 71SJ. 

(9) Conviction for murder — Application for 
special leave to appeal — Misdirection. — An 
application was made to the Privy Council for 
special leave to appeal from a judgment of the 
Supreme Court of Ceylon, in its criminal 
jurisdiction, upholding the conviction and 
sentence, in a trial for murder at the Colombo 
Criminal Sessions, on the ground, inter alia, 
that the Judge, instead of directing the jury 
as to the absence of corroboration, made the 
general remark that if juries were to throw up 
acaseon account of contradiction and false- 
hoods, there would be an end to the criminal 
law of the island ; an application was also 
made for the mitigation of punishment pend- 
ing the appeal, and for the admission of the 
accu.sed to bail. Special leave to appeal 
was granted, directing the petitioners to address 
the Ceylon Government or the Supreme Court 
as to the mitigation of punishment or bail. 

14 Bur. L.R. 148, P.C. 

(10) — Leave to appeal to Privy Council^ 
Crijn. Pro. Code, s. 40i—I.etters Patent, 1865, 
cl, 42. “The High Court has no power, under 
cl, 41 of the Letters Patent, to grant leave to 
appeal to Her 3»Iajesty in Council from an order 
made or decision given by it in a case decided 
by a Full Power Magistrate and referred to it 
by the District Magistrate, under s. 404 of 
the Grim. Pro. Code. (N.B.—This was an ap- 
plication by the Government for leave to appeal 
from 7 B.H.C. Cr. 6). 7 B-H.C. Cr. 77. 

See ADVOCATE, 4 Cr. L.J. 236. P.C. 

See Bail, 24 M. 161 = 2 Weir6S7, 19 P.W.R, 
1908 Cr, = 15 P.R. 1908 Cr. = 3 Cr. L.J. 89. 
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See Penal Code, ss. 188, 290, 7 M.L.J, 
33, P.C. 

See Practice .and Procedure, 10 Bom. 
L.R. 973 = 4 M.L.T. 450 = 9 Cr. L.J. 226. 

Appellant. 

See Appeal. 

See Crim. Pro. Code, 1898, ss. 420, 421, 
422, 423, 13 A. 171. 

See REVISION. 19 B. 714. 

Appellate Court. 

(1) — Orim. Pro, Code, Act X of 1883, s. 106 
— Appellate Court— Power to order security to 
be given. — An appellate Court cannot, in an 
appeal from a convictioji, order .security to bo 
furnished under s. JOG of the Grim. Pro. Codo. 
A.W.N. 1890, 170. 

(2) — Court of Appeal — Competency to alter the 
finding of the Lower Court. — Per Brodhurst, J, 
— A Court of appeal is not competent to alter 
the finding of a Magi.strate, so as to convict an 
accused person of an offence which the Lower 
Court is not competent to try. 7 A. 414. [Com- 
mented upon, 8 A. 570, F.B.J 

(3) — CniH. Pro Code {18S2), s. 423—Poiversof 
appellate Court — Whether competent to alter con^ 
viction by adding conviction for another offence- 
— The accused were convicted by a second class 
Magistrate under s. 323, I. P.C. On appeal, the 
appellate Court confirmed the conviction under 
s. 323, I.P.C., and also convicted the accused 
under s. 147, for which they were not tried by 
the second class Magistrate: /leWtbat, as the 
accused were not tried for an offence under 
s. 147, the appellate Court could not legally con- 
vict them of it- Rat. Un. Cr. C» 353 = Cr. R^» 
41 of 1887. 

(4) — Power of — to alter finding limited by pro- 
visions of s. 233. Crim. Pro. Code. — The power 
of altering the finding, while maintaining the 
sentence, conferred on appellate Courts by 
s. 423 (1) (6), Crim. Pro. Code, does not em- 
potcer those Courts to act in contravention 
the provisions of s. 233. Crim. Pro. Code. 38 
P.R. 1905 Cr. = 115 P L.R. 1905. 

^5)— Crim. Pro. Code {1882), ss. 233, 423 
(.2) — Charge of offence under s. 457. 

Ccmxnction by appellate Court under s. 414% 

I. P.C . — The accused was convicted, bya sec<«a 
elas.s Magistmte of house-breaking by nignt, 
under s, 457, I. P.C. In appeal, the first 
filagistrate altered the conviction to one onde 
s. 414 of the Code. Held, (1) that 9. 457, 

0., applied to a composite offence, and, 
s. 238, Crim. Pro. Code, an accused may 
convicted of any element of the compps*^ 
offence ; (2) that under s. 423 (6) (2) of 
Grim. Code, it was com^tent to a Con« 
of appeal to record a new finding and sentence. 

Rat. Un. Cr. C. 298=Cr. Rg. 37 of 1888. 
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(6) — CWirt. Pro. Code (iSS^y), s.433 — Pti/iaJire- 
ment o/sett^erice by AppelUUe Court — Appellate 
Court guashiug conviction on one charge but 
CGjuitling on the other~~^Sentence» — An appellate 
Court Las no power to maintain the entire sen- 
tence passed by the original Court, when it 
reverses the conviction on one of the charges, 
such a maintenance being an enhancement of 
the sentence. 22 B. 760. [F.y 1 M.L.T. 403 = 5 
Cr. L.J. 88 = 30 M. 48; li., 3 N.L.R. 67=6 
Gr. L.J • 43J . 

(7) — Solitary coHyiu^.’»^^^n^ — Enhnnceniettt. — 
When an appellate Court reduces the term of 
the imprisonment but orders a term of solitary 
confinement, this is au enhancement of the 
sentence and is illegal. A.W.N. 1890, 170. 

(8) — Remission cf sentence. — A Sessions Judge, 
as a Court of appeal, is not competent to remit 
the remainder of the appellant’s sentence, on 
the ground of the youth of the appollai'Jt, and of 
his father’s services. It is an usurpation of 
the powers of Government. 11 P.R» 1869 Cr. 

Pro. Code, s. 4 - 41 — Rejection of 
appeal — Judgment. — In rejecting an appeal 
under s. 421, Criin. Pro. Code, the appellate 
Court is not bound to write a judgment. 20 
B. 540. [F . 2 Weir 473 = 25 534; R., 

U.B.R. 1906, Second Quarter, Crim. Pro. Code, 
49 = 4 Cr. L.J. 284J. 

{\Q)— Judgment o/.— Courts subordinate to 
the revisioual jurisdiction of the High Court 
should incorpor.ite in their judgments materials 
to enable the High Court to grasp the nature 
of the case without reference to the record. 18 

P.R. 1897 Cr. (19 A. 506, R.) 

(11) — Summary dismissal 0 y~‘\\iiting of 
judgme^ii 6//» if necessary — Alteration or reduc- 
tion of sentence— Crim. Prot Code (1882), 
ss. 421, 423, 424 atul 367.— U is not necessary 
for au appellate Court to write a judgment " hue 
summarily dismissing an appeal under s. 421, 
Crim. Pro. Code. That section does not provide 
for any material alteration or reduction of any 
sentence. A sentence can only be reduced after 
an appeal is admitted and orders arc passed 
under s. 423. In that case a judgment should 
be written as required by s. 367 read with s. 424. 
L.B.R. (1893—1900). 606. (22 C. 214, F.) 

il2)—Pouer of^ReJection of apijeal.—Held, 
that an appellate Court would not be exercising 
its discretion properly, if it was to reject an 
appeal by the accused, merely after perusing 
the Lower Court’s judgment and the^ grounds 
of appeal and hearing the appellant s agent, 
without any reference to the Lower Court s 
record, which the appellate Court had not 
before it. Such a procedure would be a ground 
for revision by the High Court. Per Rattigan, 
J. — What is contemplated by s. 278 is that the 
appellate Court exercising the discretionary 
powers of rejecting an appeal conferred by the 
section should do so, not arbitarily. but on some 
sound judicial principles. An appellate Court 
which omits to send for and peruse the pro- 
ceedings of the first Court, when the grounds 
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of appeal impeach the findings of that Court, 
and raise objections which cannot fairly be 
disposed of without a reference to the record, 
commits an error of a material kind ; the error 
consists in omitting to exorcise a power which 
the Legislature has conferred in the interests 
of the accused person where a proper ease for 
its exercise is shown to exist, and it is material 
because it affects the merits of the case and 
possibly occasions a failure of justice. Per 
Beverley, J. — As it did not appear that the 
appellate Court could have si\iislied itself ou 
ail material grounds of appeal without examin- 
ing the records of the case, it would not be 
acting properly in rejecting the appeal without 
so doing. Per Elsmie, J. (Contra) — As the 
judgment cf the Lower Court was sufficiently 
full and detailed to satisfy the appellate Court 
that the material points in the case, including 
those raised in the appeal, have been rightly 
disposed of, and as there was no prim a facie 
ground for questioning the correctness of the 
Magistrate’s conclusion or the legality of his 
proceedings, the appeal was properly disposed 
of, without sending for the record. 35 P.R. 
1882 Cr. (35 P.R. 1832 Cr., note, 31 P.R. 1881 
Cr. and 5 P.R. 1876 Cr.,i?.) 

(13) — Appellate Coui t — Order for re-trial — 
Crim.Pro.Code (1882),s.423.- S. 423, Crim. Pro. 
Code, 1SS2, gives a discretion to the appellate 
Court to order a re-trial when the circumstances 
of the case require it. Rat.Un. Cr.C. 245 = Cr. 
Rg. 12 of 1886. 

(14) — The power of an appellate Court, in an 
appeal from a couvictiou, is not restricted to 
making an order for the committal of the 
accused person, when the case is triable 
exclusively by the Court of Sessions. The 
section authorises the appellate Court to order 
a re-trial where necessary. Rat. Un. Cr. C. 
938 = Cr. Rg. 49 of 1897. 

(15) — Under the provisions of s. 423 (1) (5), 
the rc-trial, it ordered, must be by a Court of 
competent jurisdiction subordinate to the 
appellate Court ; the appellate Court cannot 
order the re trial to proceed before itself. Rat. 
Un. Cr. C. 982 = Cr. Rg. 42 of 1898. 

(16) - In an appeal from a conviction, the 
appellate Court is competent, after reversing 
the conviction, to order the re-trial of the 
appellant by a Court of competent jurisdiction, 
on the ground that the original Court, although 
possessing jurisdiction to try the case, had not 
the competency to adequately punish for the 
offence. 16 P.R. 1895 Cr.(15 A. 205 and 16 B. 
580, F\ 8 A. 14, Not F). 

(17) — Under s. 423 (6j of the Crim. Pro. 
Code, an appellate Court, being competent to 
order a re-trial of the accused by a subordinate 
Courtof competent jurisdiction, or to order him 
to bo committed to the scs.sions, should, instead 
of rejecting an appeal, referring the case to the 
High Court, reverse the finding and deal with 
the case under the powers conferred upon an 
appellate Court by the section above quoted. 
ii.B.R. (1893— 1900)» 123. 



675 


THE ALL INDIA DIGEST. 


676 


Appellate Court— continued. 

(IS) — Duty of— to give the benefit of doubt 
to the appellant. — The law of appeal constitutes 
the appellate Court a Judge of the facts as 
completely as the Court of first instance, and 
the former Court should give the benefit of 
the doubt to the accused, if it feels any doubt 
about the guilt of the accused. 5 P.R. 1876 
Cr. 

(19) — Though in criminal cases, an appellate 
Court should be guided in its estimate of the 
evidence of a witness by remarks recorded by 
the first Court under s. 363, Criiu. Pro. Code, 
as to the demeanour of that witness, such 
appellate Court is bound to independently con- 
sider the facts of the case, and the prisoner is 
entitled to the benefit of a reasonable doubt in 
the appellate no le»s than in the first Court. 
6 P.R, 1898 Cr. 

(20) — In every appeal, and a fortiori in every 
reference under s. 3i of the Code of Criminal 
Procedure, it is obviously the duty of the Ses- 
sions Judge to carefully weigh the evidouce 
himself and not to rely solely upon the v.oight 
attached to it by the Court whose order is ap- 
pealed against or is referred to for confirmatiou. 
No doubt an appellate Court is right in attach- 
ing in all cases a certain weight, and in some 
cases very con.siderablo weight, to the fact that 
the Lower Court believed the witnesses for the 
prosecution ; but even in such ctses the appel- 
late Court is not justified in placing complete 
reliance upon the Liwer Court’s view as to the 
credibility of the witnesses. It is bound to 
look into all the circumstances of the case and to 

tr in aiiv wav impugn the .state- 
ments made by them. L'B.R. (1872—1892), 
516. 

{•ID— Appellate Court not fully going into the 
evidence — Power cf revision. — Where the ap- 
pellate Court di.<misses the .appeal, and its 
order betrays little or no indication chat it has 
examined the evidence or brought an indepen- 
dent judgment to bear on the main points, it 
becomes necessary to examine the case in 
greater detail than Nsould ordinarily be justified 

on revision. 16 P.W.R. 1907 Cr = 6Cr. LJ 
137. 

(22) — Misquoting of section by Court-Duty 
of appellate Court— If a Judge or Magistrate 
misquotes Che proper section which is applica- 
ble to the conviction, it is the duty of the 
superior Court, before which the matter mav 
come afterwards, to look to the proper section 
Of the law rather than, by attributing the con- 
viction to the wrong section, cause a failure of 
justice. Rat. Un. Cr. C. 338 = Cr. Rg. 29 of 
1887. 

(23) — Proceedings involving further mqxiiry 
or the taking of atlditional evidence. — Any pro- 
ceedings involving further enquiry or the taking 
of additional evidence under s. 422, Grim. Pro. 
Code, should be promptly completed by the 
Lower Courts of criminal appeal. 4 W.R. Cr. 
CiP. 1« 


Appellate Court— continued. 

(24) — Crim. Pro. Code 0.S9S}, s. 428— Appel- 
late Court — Examination of further witnesses— 
Proceedings to be adopted. — If a Sessions Judge, 
hearing an appeal, thinks that the evidence ofc 
some more witnesses, who were nob examined 
in the Lower Court is necessary, he should pro- 
ceed under cl. (1) of s. 423, Grim. Pro.' Code. 
31 C. 710. 

(25) — Poicers of — Setting aside order for pay- 
ment of Court-fees under s. 31 of Court Fees- 
Act — Sentexicc.— The order, directing the accus- 
ed convicted of a non-cognisable offence, to re- 
pay to the complainant the fee paid by him on 
his complaint, does not form part of bho 
sentence passed upon the accused for the offence. 
An appellate Court is not, therefore, competent 
to set aside the order of the trying Magistrate 
under s. .31 of the Court Fees Act. 31 M, 847 
Cr.=5M.L.T. 223 = 9 Cr. L.J. 83. 

(26) — Order of confiscation by, where no such 
order is made by convicting Court —Alteration 
of sentence of fine to one of imprisonment — 
Enhancement of sentence — Crim. Pro. Code 
{188U), s. 423- Forest Act, s. oi. — S. 54 of the 
Forest Act empowers the convicting JIagistrate 
to order confiacatiou of timber in respect of 
which a Forest offence has boon committed, and 
his order is subject to appeal. The Act does 
not empower the appellate Court to confiscate 
timber when no confiscating order has been 
made by the convicting M.igistrate. Assuming 
that the Sessions Judge had the power of con- 
fiscating the timber, his power would bo limited 
by the provisions of s. 423, Crim. Pro. Code, 
which prevents au appellate Court enhancing a 
sentence on appeal. To alter a sentence of fin© 
to one of imprisonment is an enhancement 
which an appellate Court is not competent to 
order. L.B.R. (1893-1900), 423. (18 B. 751, F.) 

(27) — Function of--Crim. Pro- Code {1898}p 
s. 637 — Evidence Act, s. 167 . — It is not a mere 
Court of error, bub the Court, ns a Court of 
reference, appeal or revision is enjoined by 
ss. 637, Crim. Pro. Code, and s. 107, Evidence 
Act, not to reverse or alter the finding or 
sentence passed by a Court of competent juris- 
diction on account of any error, omission, 
irregularity, improper admission or rejection of 
evidence, unless, in its judgment, such 
omission or irregularity has, in fact, occasioned 
a failure of justice or ujilcss independently of 
the evidence objected to and admitted there 
was not sufficient evidence to justify the deci- 
sion, or if the rejected evidence had been 
received, it ought to have varied the decision- 
24 M. 523. (15 B. 66, F.). 

— Procedure in deciding appeals against w- 
quittal — See ACQUITTAL, L.B.R.fl893— 1900)» 

42. 

— Power of, to order payment of fees — Sef 
ACT Vn OF 1870, s. 31, 1 Weir 723. 

— Power of appellate Court rejecting appeal to 
enhance sentence — See ACT XI OF 1874, s. 36, 

24 W.R. Cr. 29. 
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— Power of appellate Court to p.ass ordot for 
detention in a Reformatory School — See ACT 
VIII OP 1897, ss. 8, 9 and 11. 4 C.W.N. 
225. 

— Substitution of imprisonment for an order 
of detention in Roformatorv Schools hv — Set* 
ACT vm OF 1897. s. 16. SC.'W N. 576, 18 P.R. 
1907 Cr.=43 P.W.R. 1907=55 P.L.U. 1908. 

— Power of appellate Court to add ch.arge — 
Sec CHAUGE. 7 N.W.P. 137. 26 C. 863 = 3 
C.W.N. 653, 27 C. 990 = 5 C.W.N. 31. 

— Power of — to acquit the accused of theft 
and convict for distinct offence — See CHARGE, 
27 0. 660. 

—Power to interfere with verdict of Jury — 
See Charge to jury — misdirection. 23 C. 
252, 25 C. 711=2 C.W.N. 369. 

— Power of appellate Court to direct commit- 
tal— C ommitment to Sessions court, 
23 0. 350, 8 A. 14. 

See Compensation. 3A.L.J. 382 = A.W.N. 
1906, 145 = 3 Cr. L.J. 441 = 23 A. 625. 

—Powers of— CRIM. PRO. CODE (1893), 
ss. 106 and 423. 29 C. 393 =6 C.W.N. 678. 

— Power of, to sot aside order under s. 106, 
Crim. Pro. Code— See CiUM. PRO. Code 
( 1893), ss. 106 and 423, 30 C. 101 = 6 C.W.N. 
422. 

— Jurisdiction of appelLato Court to try case 
itself, instead of ordering retrial by sub* 
ordinate Court — See CRIM. PRO. CODE (1898), 
ss. 190, 191, 423 (1) (6) and 528, 30 M. 2*28 = 
16 M.L.J. 546 = 2 M.L.T. 46 = 5 Cr. L. J. 104 
= 6 Cr. L.J . 133. 

-Power of, to alter finding — Sec CRIM. PRO. 
Code (1898), ss. 195, 198, 423, 25 A. 434 = 
A.W.N. 1903, 100. 

See Crim. Pro. Code (1898), ss. 22i (7), 
342, 412 and 511, 4N.L.U. 163 = 9 Cr. L.J. 
56. 

— Conviction in absence of charge — Now trial, 
power of appellate Court to order — See CRIM. 
Pro. Code (1898), ss. 232 and 423, 28 C. 63 = 
5 C.W.N. 819. 

See Crim. Pro. Code (18981, ss. 253, 437, 
2 Ind. Cas. 825. 

See Crim.PRO.CODE (1808), ss. 367.369, 421, 
422. 423, 5 N.L.R. 76 = 9 Cr. L.J. 553 = 2 Ind. 
Cas. 247. 

See Crim. Pro. Code (1898), s. 402, 116 

P.L.R. 1904. 

» 

— Power's of — Sec CRIM. PRO. CODE (1898), 
Bs. 403 and 423 (6), 22 C. 377. 

See Crim. Pro. Code (1898), s. 421, 32 C. 
178, 25 M. 684 = 2 Weir 473. . 

■See Grim. PRO. Code (1698), ss. 421, 423, 
exept. 1 (d), 2 Weir 473. 

1 See Crim. Pro. Code (1898), ss. 422, 423, 

2 Weir 474. 
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See Crim. Pro. Code (1898), s. 423, 17 
C.P.L.R. 97, 26 M. 478 = 2 Weir 483 = 13 

M.L.J. 263. Col. Dig. Cri. 26 of 1875, 23 

C. 976, 2 Weir 480, 484, 485. 

Sec Crim. Pro. Code (1898), ss. 423 exept. 

1 (rf), 428, 2 Weir 481. 

Set? Crim. Pro. Code (ISOS), ss. 423 and 
522, 7 O C. 208. 

— Powers of High Courtto act under s. 562 on 
appeal — See CRIM. PRO. CODE (1898), ss. 423(5) 
and 562, '24 A. 306 = A.W.N. 1002, 69. 

See Crim. Pro. Code (ISOS), s. 4'24, 2 Weir 
o3o • 

See Crim. Pro. Code (1898), ss. 424 and 
867, 2 Weir 536. 

See Crim. Pro. Code (ksos), ss. 423,437, 
439, 6 C.L.J. 251 = 6 Cr. L.J. 357. 

See Grim. Pro. Code (189S), s. 520, 2 Weir 
674. 

See Crim. Pro. Code (189$), s. 522, 5 

C.W.N. 432. 

See CRIM. Pro. CODE (1898), s. 537, 2 Weir 
709 = 7 M.H.C. App. 25. 

— European British subject not claiming trial 
by jurv— See EUROPEAN BRITISH SUBJECT, 
27 A. 397=2 A.L.J. 20 = A.W.N. 1905,5 = 2 
Cr. L.J. 17. 

See IRREGUL.ARITY, 19 M. 3 = 2 Weir 40. 

See JOINDER OF CHARGES, 25 M. 61 = 11 
M.L.J, 233 = 3 Bom. L.R. 540=28 I. A. 257 = 

5 C.W.N. 866 = 2 Weir 271 = 10 M.L.J. 147, 
P.C. 

— Judgment of appellate Court, form and 
contents of— See JUDGMENT, 19 A. 606, F.B. 

See Judgment, 21 G. 92. '22 C. 241, 23 C. 
420, 12 C.W.N. 114, 12 C.W.N. 134=6 Cr. L. 
J. 427 = 35 C. 138. 

See Penal CODE, s. 289, 3 N.L.R. 90 = 6 
Cr. L.J- 100. 

— Duty of appellate Court to write judgment 
— Sec Practice and procedure, 2 Weir 
473. 

— Rc-trial, power of appellate Court, to order 
— See Re-trial, 7 C.W.N. 301, L.B.R. (1893- 
1900), 233. 

— Appellate judgment di.smissiug appeal as 
time-barred — See RE5TSION, 6 Bom. L.R. 360. 

— Application for sanction to an appellate 
Court — See SANCTION TO PROSECUTE, 16 A. 
80. 

— Power of appellate Court to grant sanction 
— See SANCTION TO PROSECUTE, 31 C. 811. 

— Revocation of sanction by appellate Court 
— See SANCTION TO PROSECUTE, 2 Weir 195. 

See SANCTION TO PROSECUTE. 56 P.R. 1905 
Cr. = 180 P.L.R. 1905 = 3 Cr. L.J. 121, 2 Weir 
160. 
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See Security to keep the peace, 10 
Bom. L.R. 759 = 8 Cr. L.J. 267, 4 A. 212, F.B., 
16 C, 779, 29 M. 190 = 3 Cr. L.J. 461,7 C.L.J. 
602 = 12 C.W.N. 752 = 35 C. 434 = 8 Cr. T..J. 9 
= 4 M.L.T. 340, 1 M.L.T. 343 = 4 Cr. L.J. 

498 = 30 M. 182, 10 0.0.287 = 6 Cr. L.J. 302, 
127 P.L.R. 1901, 6 P.R. 1907 Cr. = 23 P.W.R. 
1907 = 6 Cr. L.J. 276, 21 P.R. 1903 Cr. 

>Vhat amount? to enhancement of sentence 
by appellate Court — See SENTENCE. 23 B- 439. 

See Sentence, 1 M. 54, 30 TM. 4S = 1 M.L. 
T. 403 = 5 Cr. L.J. 88 = 8 M.H.C. App. 8, 3 
N.L.R. 67 = 6 Or. L.J. 43, 30 M. 103 = 1 
M.L.T. 375 = 16 :\I. L.J. 560, F.B = 5Cr. L.J. 
36. 

See Sessions Judge, Jurisdiction of 

18 B. 751, 20 A. 181, 22 B. 759. 

See Unla'Uful assembly, 35 C. 718 = 8 
Cr. L.J, 203. 


Application to High Court. 

‘■'^pplicciiion to Court — Scandalous or defa- 
matory matter — Return . — Whore an application 
made to the High Court contains defamatory 
or scandalous matter about the trying Magis- 
trate .and other officers of the Government, it 
cannot be placed on the record and may bo re- 
turned to the party. Rat. Un. Cr. C. 480. 

Apprentice. 

See Penal Code, s. 33l, 157 P.L.R. 1905 
= 50 P R. 1905 Cr. = 3 Cr. L J. 70. 

Approver. 

See 1. Accomplice. 


2 . accused. 


3. Charge to jury. 

4 . Commitment. 


5. Confession. 

6. Chim. Pro. Code (1898), ss. 337-339. 

7. Evidence act, ss. ii4, 133. 

8. Pardon. 


Approver— continued. 

pardon and, upon his acceptance, was taken as 
approver. The Magistrate at Calcutta, holding 
that there was no sufficient corroboration of 
the accused’s evidence, discharged the persons 
charged in that case, and there was nothing in 
the record to show that the ^lagistrate was 
dissatisfied with the statements made by the 
approver, or considered that be had not com- 
plied with the conditions on which the tender 
was made. Thereafter the accused was brought 
back to Benares to have his trial for offences 
under ss. 471, 472 and 474, Penal Code, com- 
pleted. In that trial ho pleaded not guilty, but 
did not specially plead the conditional pardon as 
a bar to the trial and was convicted and sen- 
tenced. Held that, as both sets of charges were 
closely connected and mixed up, and as it was 
not shown that the conditional pardon granted 
by the Calcutta Magistrate had ever been with- 
drawn, the accused was protected from trial at 
Benares in respect of the offences under ss. 474, 
471, 472, I.P.C., and was not liable to be pro- 
ceeded against in respect of them. (2) Although 
it is clear that s. 337, Cr.P.C. , does not in terras 
cover a case in which a JIagistrate holding a 
preliminary enquiry for committal against 
several persons, tenders a conditional pardon 
to one of them, examines him as a witness, 
and sub.sequently discharges all the accused for 
want of a prima facie case to justify a commit- 
tal ; yet, the words “every pei'son accepting a 
tender under this section shall be examined as a 
witness in the case” mean that, for all purposes, 
subject of course to his failure to satisfy the 
conditions of his pardon as provided by s. 339, 
he ceases to be triable for the offence or offences 
under enquiry, or, looking again to s. 339, for 
“any other offence of which he appears to have 
been guilty in connection with the same matter 
while making a full and true disclosure of the 
whole of the circumstances within his know- 
ledge relative to the offences “ directly under 
inquiry. (3) When a pardon is tendered, the 
approver should be encouraged to give the fullest 
details, so that points, capable of corroboration, 
may be found in bis evidence. 11 A. 79. 


. 0-h -"Accomplice"— Circumstances constitut- 

tny a person an accomplice. — Persons, who 
alleged that they had no other object than that 
of getting the deceased a beating, but who was 
eventually murdered, were treated as accompli- 
ces in the offence of murder, having regard to the 
part they took in disposing of the body, to their 
silence for three days and to their finally going 
to assist in removing the body from the place 
of concealment to the railway line, the body 
having been mutilated on the way on being 
deposited on the rails. 6 Bom. L.R. 481. 

Crim. Pro. Code (1882), ss. 337, 339— 
Conditional pardon, effect of.—{l) The accused 
being charg^ with offences under ss. 471, 472 
and 474, I.P.C., made a statement to’ the 
Magistrate of Benares, implicating others in 
Calcutta. He was in the meanwhile sent to 
Ciucutta and was charged along with four 

charges under ss. 467, 473 and 
476, Penal Code. He was offered a conditional 


(3)— Crim. Pro. Code (2882), s. 337— 
drawnl of conditional pardon and trial of the 
person vnth the other accused, validity of.—h. 
person, to whom a pardon has been granted in 
connection with an offence, should not be tried 
for an alleged breach of the conditions upon 
which the pardon was tendered, or for any 
other offence of which he appears to have b^n 
guilty in connection with the offence for which 
he had received the pardon, until the oripnw 
case has been fully heard and determined. 
14 A- 336. fF., 23 B. 493, 27 C. 137, 13 C. P- 
L.R. 123; B.,22 O. 50, 14 Bur. L.R. 306* 
7Cr.L.J. 245 = U.B.R. (1907), 4th goarter. 
Grim. Pro. Code, p. 7 ; Diss., 20 A. 529—13 
A.W.N. 152. 3 A. L.J. 615 = A.W.N. (1906), 
258 =29 A. 24]. 

(4 ) — Tender of pardon to — Withdrawal of 
pardon — Joint trial of, tvith eo-accused.- —^ 
accused person to whom a pardon was tendered 
and who was examined as a witness under (hn* 
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pardon against the co-accused, should, if such 
pardon is subsequently withdrawn, be tried 
separately after the trial of the co-accused. 

A joint trial of tho approver with the co-accused 
is bad. A.W.N.1891, 182. 

(5) — Approver — TFif/jdrait’aZ of conditioiuil 

pardon — T’afidt/i/ of trial along with other 
prisoners. — It is unfair to put an approver, 
whose conditional pardon has been cancelled, 
on trial along with the other prisoners, in the 
course of whose trial such approver has given 
evidence. The proper course is to defer taking 
action against the approver until the conclusion 
of the trial then proceeding. 15 M. 352 = 2 Weir 
39i. [F.. 22 C. 50, 23 B. 493; li., L.B.R. 

(1393—1900), 536, 6 O.C. 236J. 

(6) — CHm. Pro. Code {1862), $s. 338. 339— 

Withdraioal of pardon tetidered to an approver 
and subsequent trial. — Where a man has given 
evidence upon a tender of pardon, and such 
evidence is considered by the Sessions Judge 
to bo false evidence in which he has wilfully 
concealed something essential, he ought not to 
be put back into the dock at once and tried, but 
the trial against him on the original charge 
ought to be a subsequent proceeding. 14 A. 
602. [P.,23B. 493, 20 A. 529=18 A.W.N. 

152L 

(7) — Tender of pardon — Withdrawal of par- 
don — Trial of accwied. — An accused person was 
committed to the Court of Session for trial on 
a charge of murder ; and an approver was sent 
along with him. At the trial of the accused, 
after one witness for the prosecution was ex- 
amined, the approver was put into the w’itness- 
box, and at the end of his examination, the 
Sessions Judge, being of opinion that he had 
given false evidence, withdrew tho pardon, 
drew up a charge against him aird convicted 
him on his plea of guilty. The sentence, how- 
ever, was postponed. The trial of the accused 
then went on with the result that he was found 
not guilty and discharged. The Judge, there- 
after, sentenced the approver to death. Held, 
that the approver had no legal trial, as he had 
no opportunity to defend himself, and there 
was nothing to show that the charge was 
explained to him. 3 Bom. L.R. 489. 

{i^)— Withdrawal of pardon granted to approv- 
er and order of coniiniinieni after judgment 
Legality — Crtm. Pro. Code {Act X of 1872), 
$. 349. — Where the Judge, at a sessions trial, 
after acquitting the prisoner, withdrew the 
pardon granted to an approver, ordered his 
commitment and put him on his trial, held, he 
acted contrary to the provisions of s. 349 of the 
Code and that the trial was illegal ; the words 
“before judgment has been passed” in the sec- 
tion limiting tho time before which the power 
to direct commitments may be exercised — Per 
Mitter, J. It is not necessary that the commit- 
ment order should be made before judgment is 
passed, it being enough if it appears to the 
Judge, before passing judgment, that the con- 
ditions of the pardon have not been complied 
with,— Per itfoc/tfan, 8 C. 560 = 10 C.L.R. 
889 . 


Approver — continued. 

(9) — It is doubtful whether the deposition 
of an approver, taken before the committing 
Magistrate, may bo used as evidence against, 
his accomplices on their trial before tho Ses- 
sions Court, the conditional pardon of the 
approver having been withdrawn. 7 C L.R. 66 
[P., 13 C.L.R. 326]. 

(10) — On the withdrawal of tho conditional 
pardon of an approver, the Judge would be exer- 
cising a sound discretion, if he waited till tho 
conclusion of the trial of the other prisoners be- 
fore him, and then, before passing judgment on 
them, proceeded, under s. 349. Crim. Pro. Code, 
against the approver. 7 C.L.R. 66. [2-’., 22 B. 
493 ; P,. 22 C. 60]. 

(11) — A party charged along with others with 
murder, having had a conditional pardon, 
granted to him by tho Deputy JIagistratc, re- 
tracted before the Sessions Judge the statements 
ho had made before the Deputy Magistrate. On 
being scut back to the Deputy Magistrate, that 
officer committed bim for trial on a charge of 
giving false evidence. The Sessions Judge con- 
sidered that the Deputy Magistrate was bound, 
under s. 349, Crim. Pro. Code, to commit on 
the original charge of murder, and not on that 
of giving false evidence, and be recommended 
that the order of commitment should be quash- 
ed and tho Deputy Magistrate directed to com- 
mit on the charge of murder. The High Court 
declined to interfere as there was evidence on 
the record tending to support the charge for 
giving false evidence, and as s. 349 did not have 
the effect of taking away from the JIagistrate 
the power to entertain a charge of this kind. 
23 W.R. Cr. 12. 

(12) —Withdraxval of conditional pardon and 
prosecution — Proof of wilful concealment and of 
giving false evidence — Right of approver. — When 
a person who has accepted a tender of pardon 
is subsequently prosecuted for the offence, in 
respect of which the pardon was tendered, it must 
appear that he either wilfully concealed some- 
thing essential, or that be gave false evidence 
and thus failed to comply with the condition 
on which the pardon was tendered, and if the 
prosecution docs not aver such failure, it is at 
least open to tho accused to plead that he did 
not either wilfully conceal anything essential 
or give false evidence ; and this plea, if produc- 
ed, would be a bar to the trial. The mere order 
by tho Court, before which the person gave 
evidence that be was prosecuted for not comply- 
ing with the condition of bis pardon, docs not 
preclude tho Court before which the prose- 
cutioD is instituted from enquiring into the 
question of fact involved in the plea, the 
opinion of the Court directing the prosecution, 
even if relevant, not being conclusive, especial- 
ly when the order is made, as in practice may 
occur, without the accused person having any 
opportunity of showing cause against the order. 
6 P.R. 1889 Gp. 

I 

(13)— Oriwi. Pro. Code [1872); s. 349— With- 
drawal bf pardon, grounds for. — Where a 
Sessions Judge withdrew a patdon, on the 
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ground that the person to whom the pardon 
was tendered had not conformed to the condi- 
tions, but had given an utterly incredible 
account of the circumstances, and he came to 
that conclusion, not after a patient hearing of 
the whole of the evidence, or upon proof that it 
was inconsistent in any but the most immaterial 
and trifling degree with his previous statement’s 
or that it was contradicted by other evidence, 
baton the Judge’s own responsibility, and 
before any evidence affecting his veracity had 
been given, held, that the withdrawal of the 
pardon was not proi>erly made. 12 C.L.R. 226. 

i \\)- Grant of pardon to ayi accomplice, Revoca- 
lion of , after trial . — An accomplice was granted 
a conditional pardon and was sent as a witness 
to the Sessions Court, which considered his 
evidence to be false. After the trial, the District 
^lagistrate revoked the pardon and committed 
him to the Sessions for trial. Held, that the | 
commitment was contrary to law, inasmuch 
as the District Magistrate had no power to 
revoke the pardon after the conclusion of the 
trial. A.W.N. 1895, 163. 

(15 ) — Tender of pardon to accomplice — Retrac- i 
tion of statenient . — The statement made before j 
the committing JIagisbrate by an accused, who i 
was examined as a witness after the offer and ^ 
acceptance of a pardon and retracted before 
the Court of Session as having been made on 
the intimidation of the police, should not be 
used and acted upon by the Court of Session, 
but should bo discarded as being involuntary. 
The proper course would be to call his attention 
to the various passages of his deposition seria- ' 
tim before using it to contradict him. A.W. •! 
N. 1831, 74 and A.W.N. 1882,31. i 

(IG)— Cri»K. Pro. Code {1882}, s. SdS—Tender j 
of pardon to accomplice, loliennot permissible.— ' 
The word “supposed,” in s. 338, must be taken 
merely as intended to exclude the case of a man 
who has actually been convicted of the crime, 
and not the case of a man, who, although 
admitted to be a party to the crime, is uncon- 
victed. Where pardon was tendered to, and 
accepted by, a person, who, being charged with 
others with the same offence, pleaded guilty, 
and such person was examined as a witness 
against the other accused, held, that the pardon 
was properly tendered and that his evidence 
was admissible. 7 A. 160. Rat. Un. Or. 

C. 750; R., lOM.L.J. 147, P.B., 2Weir 276 
j=26 M. 61, P.C.] 


(17 ) — CommiUnent of approver — Crim. Pro. 
•Code (1898), $. 339 . — A Sessions Judge is com- 
petent to order the commitment of an accused 
person to whom a conditional pardon has been 
tendered, if he finds that the conditions of the 
pardon have not been fulfilled. But, in such a 
case, one of the questions of fact to be tried and 
decided at the trial will be whether the accused 
has or has not forfeited his pardon 31 P R, 
1904 Cr. (6 P.R. 1889, P.B., Cr., 1 P.R. 1889 
Or., F.; 26 C. 492, 19 P.R. 1901 Cr., D. : 6 P.R. 
1899 Cr., 24 P.R. 1902 Cr. doubted.) 


Approver — continued. 

(18) — Commitment of person to whom pardon 
had been tendered along with others — Crim. Pro, 
Code (1898), s. 337. — Where a person, who bad 
been tendered a pardon by the District Magis- 
trate, was subsequently committed for trial 
jointly with the other accused, his version of the 
affair not being believed either by the District 
Magistrate or by the committing Magistrate, 
held, that, as the approver was throughout the 
proceedings treated as an accused person, and 
not as a witness, his commitment and trial 
along with other accused w.is legal, he being at 
the date of bis commitment not a person accept- 
ing a tender of pardon. 5 P.R, 1899 Cp. 

• (19) — Commitment of an approver in a ease 
of murder. — Where a person who has accepted a 
lender of pardon in a case of murder, was, on 
the acquittal of the accused, directed by the 
Sessions Judge to be committed for trial on a 
charge of murder, held, that the order of the 
Sessions Judge should be regarded as one under 
s. 43C. 1 P.R. 1898 Cr. 

(20) — Withdrawal of pardon — Power of Ses- 
siorw Court to try approver forthwith on i/a 
own charge. — S. 477, Crim. Pro. Code, 1882. 
docs not empower a Sessions Court to try 
forthwith on its own charge,' under s. 193, 
I.P.C., a person from whom it has withdrawn 
a pardon under s. 439, Crim. Pro. Code, unless 
and until the Chief Court has sanctioned the 
pro.«ecution. 42 P.R. 1864 Cr. 

(21) — Examined as witness and tried as 

accused in the same trial-- Procedure irregular 
—Crim. Pro. Code (1898). s. A Sessions 

Judge is incompetent to examine an approver 
as a witness, then withdraw the pardon grant^ 
to him, and try him as an accused person in 
the same trial. He should complete the trial 
against the other accused persons and then 
direct the Magistrate to commit the approver 
iu regular course. A Court of Session can only 
take cognizance of an offence as a Court of 
original jurisdiction ouly on a commitment 
made by a Magistrate duly empowered in that 
behalf. L.B.R. (1893— 1900), 536. (22 C. 50, 

F; 15 M. 352, R.). 

(22) — Accomplice — TFi/^tess erroneously treat- 
ed as accomplice. — \Vhere a Magistrate treated a 
mere witness as an accomplice and granted 
him a conditional pardon, held that his eviden^ 
did not require corroboration. 5 B.H.C. Cp. 85. 

(23) — Evidence of accomplice — Practice.— 
evidence of an acocmplice must bo very strictly 
watched, especially, when the offence spoken 
to relates to public officials. The evidence 
must be corroborated by independent testimony* 
Rat. Un. Cp. C. 844 = Cr. Rg. 13 of 1896. 

(24) — The uncorroborated testimony of an 
approver is not sufficient to convict a 
charged with an offence. 3 B.L.R.A. Cp. 6®- J* 
W.R. Cr. 8. 8 W.R. Cr. 19, 8 W.R. Cr. 57, 

12 W.R. Cr. 6. 

(25) — A Sessions Judge should warn the jo^ 
of the infirmity which attaches to the evideno® 
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Approver — continued, 

of an approver and lie should Msd tell them (if 
the fact be so) that the approver is speaking 
tmder the influence of an offer of conditional 
pardon. 8 W.R. Cr. 19. 

• (26) — If the jury find a prisoner guilty on 
the uncorroborated evidence of an approver, 
after the Judge in his summing up had pointed 
oat to them the desirability, under the circum- 
stances. of such corroboration, the High Court 
on appeal would refuse to set aside the convic- 
tion. 6 B.L.R. Ap. 108 = 15 W.R. Cr. 37. (5 
W.R. Or. 80, B.L.R. Sup. Vol. 459, li.) 

(27) — The evidence of persons who are them- 
selves liable to punishment should bo carefully 
sifted and tested before they can be relied on 
in any Court of law. 6 W.R. Cr. 77. 

(28) — Confesawns of some prisoners — Evidence 
of approvers — Corro6ora(iyr value. — Confessions 
of prisoners, made in the absence of their 
fellow-prisoners, as well as the statements of 
approvers, are always regarded as tainted and not 
entitled to the same weight as the evidence of 
ordinary witnesses. [R , 6 Bom. L.R. 4Sl, 3 
P.R. 1904 Cr.] Such confessions would not be 
corroborative evidence of the statement of the 
approver such as to justify the conviction of 
the other prisoners, nor would they be of any 
weight against them. 10 C. 970. 

■ (20) — Approver' s evidence — Corroboration — 
Confession by co-prisoner. — Approver's evidence 
should be corroborated as to the identity of the 
accused person. The confession of a co-prisoner 
implicating the accused cannot be accepted as 
evidence to corroborate the testimony of the 
approver. 1 B. 475. 


Approver — continued. / 

(32) — Where the evidence of .an approver is 
j entirely uncorroborated by any evidence to 
' show that it was the accused who committed 
the offence with which he is charged, tho ac- 
cused cannot be convicted. Tho approver’s 
evidence must be corroborated by material 
facts tending to point to tho accused as tho 
guilty person. Where the evidence against an 
i accused person charged with murder consisted 
1 of only tho testimony of tho accomplice or 
I approver, and the Sessions Judge convicted tho 
j accused on the ground that the medical certi- 
; ficato was consistent with the approver’s state- 
i ments and that marks of blood were found at 
I the spot which the approver pointed out as the 
the place where the deceased fell, held, that 
j the conviction was bad and should be set aside. 

I Observations on the duty oF Sessions Judges to 
’ sift facts in Sessions trials, when this is not 
; suflicienlly done by pleaders for the pro.secutioh 
and defence. 4 Ind. Cas. 391. 

f 

1 (33) — The corroboration of the evidence of an 

I approver should arise from other evidence re- 
lative to facts which implicate the prisoner in 
the same way as the story of the appros-er 
does. 10 W.R. Cr. 17. 

I 

(34) — Accomplice — Degree of corrobor'ition 
tu’cessary. — The evidence of an accomplice, 
here as under English practice, requires corro- 
boration not only as to facts but also as to the 
identity of each and every one of the accused 
whom iie implicates. The evidence should not 
weigh at all as against those whose identity is 
not corroborated. 3 B.H.C. Cr. 57. [R., 6 

B.H.C. Cr. 57 (58), 14 B. 331, Rat. Un, 
Cr. C. 840, 848]. 


(30) — When evidence is given by an approver, 
it is not important to consider whether a 
story told by the accused to him tallies with 
that made to another person. 1 Ind. Jur. N.S. 

171. 

(31) — Accomplice, evidence of — Nature of 
corroboration required. — As regards the nature 
of the corroboration required to convict a per- 
son on the testimony of an accomplice, it must 
be confirmatory of some of the leading circum- 
stances of the story of the approver as against 
the particular prisoner. Facts, which do not 
show the connection of the prisoner with the 
commission of the offence with which ho is 
charged, are no corroboration in tho sense in 
which the word is used in such cases, although 
they may tend to show that certain portions of 
what tho accomplice says is true. Courts ought 
hot to convict upon an accomplice’s testimony, 
unless it is confirmed not only as to the offence, 
but as to the identity of the individual prisoner 
as the person or one of the persons, who parti- 
cipated in the offence, and juries ought to be 
so advised and directed. It will bo an error in 
summing up, if a Judge, after pointing out the 
ganger of acting upon the uncorroborated evi- 
dence of an accomplice were to tell the jury 
that the evidence of the accomplice was corro- 
borated by a fact, which did not amount to any 
oprxpboration at all, 29 C. 782=6 C.W.N. 653. 


(35) — Evidence of approver — Correspondence 
of details, value of. — The exact correspondence 
in detail of several statements made by an 
approver in the course of a trial, is not corrobo- 
rative evidence such as Courts ordinarily re- 
quire to make it safe to convict any particular 
prisoner upon. 10 C. 970. 

(30) — Crim. Pro. Code USS2). s. 3Sfi — Evi- 
dence of approver. — Where an approver, under 
conditional pardon, gave a deposition before 
the committing ^Magistrate, and the Sessions 
Judge, after the denial of it by the appj-over, 
retracted the pardon, it was held doubtful 
whether the deposition before the committing 
Magistrate could be used in evidence against 
his accomplices. 13 C. L.R. 326. [R., 22C. 50]. 

; (37) — Evidence of an accused person in police 

custody who has confessed and been admitted as 
an approver. — Where an accused person in 
police custody has confessed and has been ad- 
I mitted or is likely to be admitted as an approver, 

; any evidence that he might afterwards give is 
open to the greatest suspicion that the police 
have arranged his statements so as to fit in 
with the ovidenxKj that they may have obtained 
elsewhere. 7 C.W.N. 457. 

{38)^Approver, evidence of — Admissibility in 
Sessi^ Court of such evidence talcen by Sub- 
Magistrate. — A Sessions Judge should not 
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Approver — continued. 


Approver — concluded. . 


allow an approver’s evidence before a Sub- 
Magistrate to be laid before the jury. 4 H H. 

C. App. 21. 

(39) — Approver's evidence — Corroboration 
necessary for — Retracted confession hoiv far 
evidence against co-accused — Accomplice, evi- 
dence of. — Held, that, before a conviction can be 
based on the evidence of an approver, it must 
be corroborated as to the identity of the person 
or persons accused. Held, further, that the re- 
tracted confession of an accused ha.s very little 
weight as evidence against the other accused 
persons, and does not constitute the indepen- 
dent evidence of corroboration of the statement 
of an approver which is necessary to base a 
conviction thereon. 12 O.C. 418. 

(40) — Evidence of accomplice — Penal Code, 
s. 400 Possessio7i of stolen proyerty, whether 
sufficient corro6oru/iou.— Criminal Courts deal- 
ing with an approver’s evidence, in a case 
where several persons arc charged, should re- 
quire corroboration of his statements in re- 
spect of the identity of each of the individuals 
charged. Where five persons were charged 
un.'lers. 460, I.P.C., and the only direct evi- 
dence against the accused was that of an ap- 
prover, but as to the first three accused, there 
was the further proof that they produced, or 
caused to bo produced, certain portions of the 
property stolen on the night of the crime, from 
the house where the crime was committed ; 
as to the fourth, it was proved that he was 
present when the second accused pointed out 
the place where some of the property was dug 
up ; but he did not appear to have said any- 
thing or given any direction about it ; and as to 
the fifth, no property was found with him or 
produced through his instrumentality ; held, 
that the recent pos.session by the first three 
accused of part of the stolen property, soon 
after it had been stolen, was not such corrobo- 
ration of the approver’s evidence of their parti- 
cipation in the dacoity and that, as to the 
fourth and the fifth accused, there was not 
sufficient material to warrant the inference of 
guilty knowledge on their part. 8 A. 509. [i2.. 
Rat. Un. Cr. C. 750J . 


(41) Evidence not sufficient to corrohorati 
his statement — Retracted confession good evi- 
dence against the person making if, but noi 
against others . — that evidence to prove thal 
certain accused persons were seen on certair 
occasions with the gang of the dacoits before 
and after a dacoity, and p.articularlv where th.al 
evidence is unsatisfactory, is not sufficient tc 
corroborate the approver’ s statement so as tc 
make it admissible against the said accused. 
Held, also, that it is a recognized rule of the 
Law of Evidence that a retracted confession 
may be used against the person making it, but 
not against others jointly accused with him. 
28 P.W.R. 1907 Cr. =7 Cr. L.J. 227. 


(42) False evidence^ Application for sanc- 
tion to prosecute— Proper procedure . — An appli- 
^tion for sanction to prosecute an approver 
for giving false evidence should be made by 


motion on behalf of the Crown in open Court, 
and not by a letter of reference. 24 C. 492, 
{Cited. 10 P.R. 1904 Cr.; R.. 30 B. 611 = 8 
Bom. L R. 740]. 

(43) — Prosecution — Application for sanc- 
tion. — An application to the Chief Court for 
sanction to prosecute an apnrover for giving 
false evidence should be bj’ motion on behalf 
of the Crown in open Court, and not by a letter 
of reference. 10 P.R. 1904 Cr. (24 C. 4^2, cited). 

(44) — Dacoity. — Corroboration of the evidence 
of an approver is required in a case of dacoity 
under s. 400, I.P.C. IIW.R. Cr. 21. 

(45) — Acco77ipHcc of accused person — Corrobo- 
ration when not necessary. — The evidence of an 
accomplice may be admitted without corrobora- 
tion, if the witness is not open to the same 
charge as the accused. 13 W.R. Cr. 24. 

See Commitment to Sessions Court, 42 
P.R. 1884 Cr. 

See Confession, 5 N.w. P.217, 12 P.W.R. 
1907 Cr.=5 Cr. L.J. 4.37, 

See Grim. Pro. Code (1898), ss. 193, 287, 
288, 339 and 349, 15 M. 352 = 2 Weir 894. 

See PARDON, 32 173 = 9 Cr. L.J. 671 = 2 

Ind. C.as. 343, 5 N.L.R. 1.34, 5 A.L.J. 691 = 
A.W.N. 1908, 259, 4 U.B.R. Crim. Pro. 7 = 7 
Cr. L.J. 245 = 14 Bur. L.R. 306. 

See Revision. 157 P.L.R. 1903 = 22 P.W.R- 
1908. 

See SECURITY FOR GOOD BEHAVIOUR. 5 
L.B.R. 72. 

Arbitration. 

(1) — Award in criminal matter — Civ. Pj^o. 
Code {1S59). s. 327.— In this case, a complaint 
was preferred to a Criminal Court and th® 
Magistrate directed the subject matter of the 
complaint to bo referred to arbitration. If the 
parties consent and proceed to such referenMf 
held that the award might be enforced 

the provisions of s. 327, Civ. Pro. Code, 1859. 

1 Agra 45. 

(2) — Consent to refer to arbitration Addi- 
tional property — Mutual mistake. — A succtf* 
sion dispute was referred to arbitration. * 
was found after the award that there was 
property than was supposed to exist at t 
time of the reference. It was held that a 

to such reference is not debarred from 
ing his share in the additional property. «• 

R. (1872—1892), 196. 

See ACT 11 OF 1899, s. 62, 7 A.L.J. 180. 

— Reference to arbitration of disputes atont 
land— C rim. PRO. CODE (1898), s. 145. 7 o. 
W.N. 461. 

— Power of Presidency Magistrate to 
dispute to arbitration — See CRIM. 

(1898), ss. 403 (1 to 4 and Expl-), 436, 437, 

(1 to 4), 1 C.W.N. 49. 

. See PENAL CODE, 8S. 21 and 434, 30 C. 1084- 
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Arbitration — concluded. 

— Suit in Court of Small Causes referred to 
arbitrator — Fabrication of evidence, forgery 
and using forged document before sucharbitra- 
tor-^Sanction of the Court of Suiall Causes — 
See Sanction to prosecute, 17 M.L.J. 
420 = 6 Cr. L.J. 331 = 2 M.L.T. 496. 

Arms. 

fl) ^rms — Definition. — armcs, in 
the common law signified anything that a man 
striketh or hurteth withal.” U.B.R. (1897-1901). 
Vol. 1, 1. 

(2) — XJnlaxcful possession of — Master sending 
7its servant with a giin for shooting. — A master, 
who was licensed to carry a gun. sent his ser- 
vant with his gun to shoot some game with it. 
The servant bciug found in possession of the 
gun while carrying out his master’s orders was 
convicted by the District Magistrate and the 
gun was confiscated. On reference to the 
High Court, it was hold, that, under the cir- 
cumstances of the case, the conviction and 
confiscation were bad. A-W.N. 1881, 7. 

Arms Act. 

See Act XXXI of 18G0. 

„ ACT XI OF 1873. 

Arrest. 

(1) — Crim. Pro. Code (1682), s. 5i — Powers of 
arrest. — S. 54 authorizes the arrest not only of 
persons against whom a reasonable complaint 
has been made or a re:isonable suspicion ezi.sts 
of their having been concerned in a cognizable 
offence, but also of persons against whom 

credible information ” to that effect has been 
received. 10 B- 606. [i?., U.B.R. (1892—1896), 
172]. 

(2) — Crim. Pro. Code (1898), s. 79 — Warrant 
of arrest, without endorsement of any naxne . — 
Under the terms of s. 79, the endorsomont 
should be regularly made by name to a certain 
person in order to authorise him to make the 
arrest. If not, the person resisting the arrest 
is not liable to be punished under s. 224, I.P.C. 
4C.W.N. 85. 

(3) — Criwt. Pro. Code (1898), ss. 56 and 80 — 
Arrest in accordance with an order in writing 
wider s. 56 — Police officer making the arrest, 
whether hound to notify the authority to arrest . — 
S. 60 should not be extended to an arrest made 
by the Police on an order in writing under 
s. 56 so as to require any information to be 
given to the person arrested in order to make 
it an arrest warranted by law. The order in 
writing is an authority to the Subordinate 
Police officer to make an arrest which the 
superior Police officer, if present, could himself 
make on his own responsibility. It may be 
desirable or even obligatory that, if called upon , 
the Police officer making such an arrest should 
show the person arrested the authority under 
which he is acting ; but to hold that he is bound 
to do so before he can properly arrest and de- 
tain in custody such a person, so as to make the 
arrest and the detention lawful would be to 

44 


Ari’est — continued. 

extend the law beyond what the Legislature 
has thought proper to declare it 27 C. 320 = 4 

C.W.N. 311. 

(4) — Crim. Pro. Code (1898), ss. 68 and 79— 
Warrant of arrest addressed to a Police officer — 
Endorsement by another Police officer to process 
serving peons, legality of — Obstruction to erecu- 
tion of warrant —Pei sons competent to e.vccute 
warrant. — Where a warrant of arrest addressed 
to a Court Sub-Inspector was bv an order in 
writing, signed by the Court Head Constable, 
endorsed to two procoss-sorving peons for execu- 
tion, held, that the execution of the warrant by 
these persons did not constitute a lawful arrest, 
inasmuch as the officer to whom the warrant 
was directed did not lawfully endorse it to these 
persons, and held, further, that, even if it had 
been lawfully endorsed, the persons to whom 
the warrant was endorsed, not being Police 
officers, wore not competent to make the 
arrest, under the provisions of s. 79 of the 
Code. Therefore, persons rescuing the persons 
arrested under such warrant and obstructing 
the e.xecution of the warrant cannot bo punished 
under the Penal Code. 

(5) — The terms of s. 79 expressly provide 
that no other person, except a Police officer, is 
competent to execute a warrant of arrest under 
an endoi-semcnt from another Police officer. 

27 C, 457 ; 4 C.W.N. 822. 

(6) — Crim, Pro. Code (id96’), s. 59 — Arrest by 

a private person for theft— Handing over the 
person to a village Choivkidar — Penal Code, 
s. 225 — Rescuing from lawful custody. — Arrest 
by a private person for alleged theft, not com- 
mitted in his view, is not lawful. Tlio person 
so arrested and delivered to the custody of the 
village Chowkidar cannot be regarded as being 
in lawful detention, and. therefore, a person 
rescuing him from such custody is not guilty 
of an offence under s- 225, Penal Code. 27 C 
366 = 4 C.W.N. 252. [R.. A.W.N. 1907. 94 = 

29 A. 377 = 5 Cr. L.J. 277], 

(7) — Crim. Pro. Code (1898), s. 80 — Warrant 
of an-est— Notification of substance — Penal 
Code, s. 225~D. Whore a Police officer arrests a 
person for an offence, for which he is not com- 
petent to make the arrest without warrant, and 
does not notify the substance of the warrant to 
the person, held, that an arrest so made is not a 
lawful arrest, and a resistance to such an arrest 
does not. therefore, amount to an offence under 
8. 225 -B. Penal Code. 26C. 748 = 3 C.W.N. 741. 
[R., 16 P R. 1904 Cr.] 

(8) Re-arrest- The re-arrest on the same 
charge of a prisoner who has been discharged is 
illegal. The officer making it may be guilty of 
wrongful confinement. 19 W-R. Cr. 27. 

(9) Rescue from illegal arrest. — Whore the 
arrest is illegal, rescue from that arrest is not 
an offence punishable under the Penal Code. 

12 P.R. 1896 Cr. 

■D '"‘^QO-rding — Handcuffs, use of — 

Bailable offetwe — Resistance to unlawful force, 
no offence under s. 224, Penal Code—OHm. Pro, 
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Arrest — continued. 

Code {1S98), ss 46 and 50 — to be checked 
hy 2dagistrates. — All that is necessary to consti* 
tute an arrest is that the arresting officer shall 
touch the body of the person to be arrested ; 
even the touching of the body is not necessary 
when the person to be arrested submits to 
the arresting officer’s custody by word or 
action. The arresting officer should intimate 
to the person he intends to arrest that he is 
about to do so, and, if he touches him, he 
docs so in pursuance of his intention. In the 
case of persons charged with minor offences 
and even in some cases of persons charged 
with grave ofiences, an opportunity should be 
given to the person to be arrested, of “submit- 
ting to the custody by word or action.” It is 
by no means necessary that a Police officer 
should, in arresting the accused immediately 
proceed to put handcuffs on him, or to tie him 
with cord or chain. After an arrest has been 
effected in either of the above ways, the accused 
is thereafter in the arresting officer’s custody, 
even if that officer does not actually hold or 
confine him. and if the accused intentionally 
escapes or attempts to escape from that officer’s 
custody, or from any other officer’s custody 
before he is duly released, he commits an offence 
punishable under s. 224 of the I.P.C, 1 L.B.R. 
173. 

(11) — Irregularity in the arrest. — When ac- 
cused persons are brought before a Criminal 
Court, it is the duty of the Court to try them 
for the offences with which they are charged, 
and any irregularity in the arrest is not in 
■itself a ground for acquitting them. U. B. R. 
(1897—1901), Yol. I. 211. (U.B.R.. 1892—1896, 
Vol.I, pp.2, 123, 153 and 317 and U.B.R., 1897 
—1901, Vol. I, 182, F.). 

(12) — Warrant not addressed to the Bailiff- 
Resistance, lohether punishable under s. 225-B, 
J.P.C. — Where a warrant of arrest is not ad- 
dressed to a bailiff as required by Form No. 154 , 
Soh. IV of the Crim. Pro. Code, a person 
resisting the execution of such warrant cannot 
be convicted of an offence under s. 225-B of 
the Penal Code. 16P.R.1904 Cr. (23 0.896, 
26 0. 748. 28 C. 399, Jt.). 

(1^)— Arrest under s. 100, Crini. Pro. Code 
{1882) — Penal Code, s. 99 — Right of self de/etice, 
— Held, that a Police officer was justified in 
arresting a person who in midnight worked 
around in a village inhabited by professional 
dacoits. Held, further, that, even if the arrest 
were not strictly justifiable, the accused had 
not, under the circumstances of the case, the 
right of private defence. 7 P.R. 1869 Cp. 

(14) — Right of arrest a^id private defence of 
property— Limit. —Hhe accused was watching 
his field, the grain of which had, on previous 
occasions, been stolen ; he saw a thief cutting 
com in it, and gave chase. The thief ran his 
head against a tree and fell. The accused hit 
liim recklessly with a stick while on the ground, 
and fractured his skull into pieces, causing his 
death. The thief when he fled did not carry 
any com vnth him. Held, that the right of 
pnvate defence of property and the right of 


Arrest — continued . 


arrest provided by s. 59, read with s. 46, Crim. 
Pro. Code, were exceeded by the accused, who 
must have known that he was likely to cause 
death, and that he was guilty of an office 
under s. 304, Penal Code. 29 P.R. 1902 Cp. = 2 
P.L.R. 1903. 


(15) — Gambling in public places — Offender 
escaping immediate arrest — Arrest by police 
without warrant — Prosecution — Process of Cri’ 
minal Court — Public Gambling Act, s. 13 . — 
S. 13, Public Gambling Act, gives no authority 
to the police to apprehend, without warrant, any 
person committing any of the acts made punish- 
able by that section, except at the time and 
place where such act is committed. But this 
section does not protect any such offender, who 
may escape arrest at such time and place, from 
being prosecuted in acompotent Criminal Court, 
nor does it place such offender beyond the 
reach of the ordinary process of a Criminal 
Court, which, in such a case as the present, 
would be a summons and not a warrant, h. 
B.R. (1893-1900). 256. 

(16) — Crim. Pro. Code {1882), s. 54 — Co»i- 
plaint of cognizable case to police — Paver to re- 
frain from arresting person charged, — A police 
officer to whom a complaint of a cognizable 
offence is made, ought, if there be circumstances 
in the case which led him to suspect the inform- 
ation, to refrain from arresting persons of 
respectable position, and leave the complainant 
to go to a Magistrate and convince him that tbe 
information justifies the serious step of the issue 
of warrants of arrest. Rat. Uo. Gr« G. 79d>=Cr. 
Rg. 53 of 1895. 

(17) — Finding person icith stolen property. — 
It is open to the police without any formal 
complaint to apprehend any person found with 
stolen property. 8 W.R. Gr. 28. 


(18) — Arrest of Government brig , — In a case, 
where a Government brig employed in supply* 
ing pilots to vessels at the sand beads, was 
arrested under a proceeding in rem, it was 
held that the brig, by 21 & 22 Vic., Ch. 126, 
had become the property of tbe Crown, and as 
such was entitled to the same exemption from 
arrest os all other Queen’s ships, and that the 
proceeding in rem was therefore illegal. 1 Hyo* 

258, 

(19) — Reg. XXI of 1827 —Jttrisdiction to try 
offence und^ the Regulation — Limit of 

to fine — Power to arrest xoithout warrant — Crvn^ 
Pro, Code (id6i).s. J05.— ADistrictMagistrate s 

Court is the proper tribunal to try an offei^ 
under Reg. XXI of 1827, relating to tM 
smuggling of opium. He has, under s. 21. 
Crim. Pro. Code, 1861, power to inflict any 
fine which he may be competent to ^ 
under the Regulation* His pecuniary jurisdJ^ 
tion is not in such cases limited to one thousano 
rupees. An arrest withont a warrant for W 
offence under Reg. XXI of 1827. is 
illegal, though, under the provisions of s. IW, 
Crim. Pro. G^e, it is competent to him, unde 
the circumstances therein named, to arres 
without a warrant. 9 B.H.C. 8i8. 
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(20) — Arrest of jiuignient debtor going to 
Court . — Where ad arrest under civil process of a 
judgment-debtor, going to a Court in obedience 
to a citation to give evidence, was made within 
the precincts of that Court and with some show 
of violence and contempt of Court, held such 
circumstances d*d not entitle theofficers making 
the arrest to protection under s. 78, I.P.C. 3 
W.R. Cr. 53. 

(21) — Ciuif Procedure Code. s. 64-JSxemp- 
tion from arrest — Arrest under the Rent Act, 
XVIII of 1S7S.— The privilege conferred by 
s. 642. Civ. Pro. Code, is the privilege from 
arrest under such process only as may have 
been issued Under the Code of Civil Procedure. 
Therefore, the protection from arrest afiotded 
bys. 642, docs not apply to an arrest under 
a Revenue Court process under Chap. VII of 
Act XVIII of 1673. 4 A. 27. 

(22) — Privilege of witness. — In this case it 
was held that, on the facts sho\vn in the 
affidavit, tbe prisoner was privileged as a 
witness at the time of his arrest. 1 C. 78. i 

(23) — Attachment for contempt of Court. — The 
tight of privilege from arrest while proceeding 
to the Court or leaving the Court on the hearing 
of the suit does not apply against whom a writ 
of attachment for contempt has been issued. 

4 B.L.R.O.G. 90. 

(24) — Arrest on Sunday. — Arrest under civil 
process of a mofussil Court on Sunday is legal 
in this country. 4 M.H.C. App. 62 ; 1 B-L.R. 
Ap. Cr. 17; 3 W.R. Rec. Ref. 2; 7 M.H.C. 
235. 

(25) — Government of India Notijicaiion, 
No. 11431, daUd 22nd March, ISSH^Effect.- • 
Jurisdiction to arrest persons along the line of 
the Railway in the Hyderabad State for offence 
committed in British India. — The jurisdiction 
which H.H. the Nizam of Hyderabad conferred 
upon British India is the Civil and Criminal 
Jurisdiction along the line of the Kaihyay as is 
thccase on other lines running through indepen- 
dent states. Held, therefore, that the arrest 
of a person charged with the abetment of an of- 
fence under ss. 116 and 161, committed in the 
British territory, at a place within H.H. the 
Nizam’s territories, but also within the Rail- 
way limits defined in the Notification, wa.s not 
legal, meroly because the accused at the time 
of arrest happened to be physically present on 
a portion of that line of Railway over which 
jurisdiction was given for the purpose of Crimi- 
nal and Civil jurisdiction. 6 P.R. 1897 Cr.P.C., 

on appeal from 1 P R. 1896 Cr. 

{26)— Warrant of arrest to be executed in 

Hyd^abadr— Valid warrant— Government of 

India — Notification, 22nd March, No. 11431 
Grim. Pro. Code {1382), ss. 77, 82, 83, 191 (c), 
.205 and 537.— Where a warrant is issued 
under s. 191 (c) and not under s. 200, Grim. 
Pro. Code, the Magistrate may issue the warrant, 
without examining the complainant. Under 
that section the District Magistrate can act 
on information received from any pereon 
-other than a Police officer or on his own 


Arrest — continued. 

knowledge or suspicion that the ofTence for 
which he issues the warrant has been commit- 
ted. Held, that the omission in a warrant to 
sufficiently specify the person against whom it 
was directed was remedied by a Police officer 
being sent out to point out and identify the 
accused and s. 357, Crim. Pro. Code, cured 
any such defect. Where the warrant of arrest 
of an accused porsou, a subject of His Highness 
tbe Nizam of Hyderabad for the abetment of an 
offence punishable under ss. 116 and 161, I.P. 
C., committed in British territory was issued to 
tbe resident at Hyderabad, held, that tho 
warrant should have been addressed, according 
to the Govornmeot of India Notification, No. 
11431. dated 22nd March 13$8, to the Railway 
Magistrate or the Superintendent of the Rail- 
w.iy police, but as it was delivered and exe- 
cuted by the proper Magistrate, the irregu- 
larity was cured by s. 537, Crim. Pro. Code. 
Held, further, as in the place where the ac- 
cused was arrested full jurisdiction had been 
ceded over British subjects as well as H. H. 
The Nizam’s subjects, the fact that the accused 
was a subject of H.H. The Nizam did not 
affect the arrest. 1 P.R. 1898 Cr. {See on 
appeal, 6 P.R. 1897 Cr., P.C.]. 

— Power of — See ACT XIII OF 1857, s. 24, 24 
C. 691, 

— Without warrant for offence under Opium 
Act, s. 0—See ACT I OP 1878, s. 9, 24 C. 691. 

— Warrant of arrest to be in possession at time 
of arrest — See ACT XIV OF 1832, s. 651, 5 A. 
318. 

See Ben. Act IV of 1866, ss. 46, 72, 4 C. 
L J. 92 = 4 Cr. L.J. 71. 

See Ben. Act VI of 1870, s. 39, cl. (2), 12 
C.W.N. 367 = 7 Cr. L.J. 189 = 35 C. 361. 

See Ben. ACT VII OF 1878, ss, 39, 40, 4 C. 
W.N. 245. 

See BOM. ACT VIII OF 1867, s. 12 (1), Rat. 
Un. Cr. C. 26. 

See Bom. Act IV of 1387, s. 6, 4 Bom. L, 
R. 946. 

— Of person pending appeal — See APPEAL- 
APPEAL FROM ACQUITTAL, 2 A. 386, 2 A. 340, 
F.B., 1 C. 281. 

See BAIL, 6 M. 69 = 2 Weir 413, 14 A. 45. 

See Cognizable offence, L.B.R. (1893— 
1900), 390. 

— Validity of, by reason of illegal arrest — See 
Conviction, 17 P.R. l906Cr.=5Cr. L.J. 89 = 
60 P.L.R. 1907. 

See Crim. Pro. Code (1898), s. 46, 29 P.R. 
1694. 

See CRIM. Pro. Code (1898), s. 55, 3 L.B. 
R. 94 = 3 Cr. L.J. 20. 

See Crim. Pro. Code (1B98), s. 56 (i), lO 
C.W.N, 287=3 Or. L.J. 201. 

See Crim. Pro. Code (1896), ss. 37, 88, 90, 
3 L.B.R. 116. 
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Arrest — concluded. • “ • 

, See CRIM. Pro. CODE (1861), s. 140, 11 W. 
R. Cr. 20. 

See Crim. Pro. Code (1882), ss. 177 and 
252. G P.R. 1S99. 

See Crim. Pro. Code, s. 437, U.B.R. (1892 
—1896), Yol. I. 48. 

See JURISDICTION OF CRIMINAL COURTS 
25 C. 20 = 24 LA. 137 = 2 C.W.N. 1. P.C. 

See Native St.vte, 7 B.H.C.O.C.J. 172. 

Arrest by a private person — See Pen\L 
Code. ss. 224, 225. 29 A. 575 = A.W.N. 1907 
179=4 A.L.J. 4S3=GCr. L.J. 10. 

See Penal Code. s. 225, 5 L.b.r. 21 = 2 

Ind. Cas. 619. 

See Security to keep the peace, g a. 

132% 

Of a witness, during course of trial, im- 
proper— Effect of such avvest—See Witness 

L.b.r. (1893-1900). .355. 

Arrest of judgment. 

See ACT XVIII of 18G2. s. 41, 1 B.L.R.O. 
Cr, 1, 15 — 15 W.R. Cr. 71, note. 

Artificers. 

Artisan. 

~^Persa)t drivino€uoiu€.—A person driving an 
engine on board a steamer i.s an artisan within 
the meaning of the Indian Emigration Act. 9 
Bom. L.R. 1059 = 32 B. 10 = 7 Cr^,L.J. 238. 

Washerman, whether — See MAD. ACT III 

OF 13 il, 1 M. 174 = 1 Weir 726. 

Assam Labour and Emigration Act. 

See Ben. Act VI of 1901. 

Assault. 

See Penal Code, ss. 349—358. 

(1)-As5««ff - Term defi,ied.~Any gestures 
calculated to excite in the party threatened a 
reasonable apprehension that the party threat- 
enmg intends immediately to offer violence, or 
IS about to use criminal force to the person 
threatened, constitute, if coupled with a present 
ability to c.yry such intention into execution, 
an assault in law. Mere words do not amount 
to as.sault. But the words which the party 
threatening uses at the time may either give to 
bis gestures such a meaning as may make them 
amount to an assault, or on the other hand 
^ay prevent, them from doing so. 1 B.K-C! 


stitiites. To substantiate a charge of assault 
upon a particular person, it is necessary that a 
^sture or -preparation should be made by a 

apprehend ^thar^the MrKm Ppson to (7) — As&ault on a public servarit— Collector^ 

cnminal forceto '^se peadah— Penal Code, s, 555.— Persona assault 

to nun then and there. It would. 


Asaault — continued. 

not be enough to prove that the words used and 
the preparations made were calculated to cause 
that person to apprehend that criminal force 
would be used to him, if he persisted in a 
certain course of conduct. 30 C. 97 = 6 C.W. 
N. 342. 

(^) —Penal Code, ss. 351 and 336~Throwing 
missiles at human beings — Assault. — For throw- 
ing a bottle into a house, the accused was con- 
victed of a rash and negligent act under s. 336. 
Held, that such an act, done with the intention 
of hurting or frightening the inmates, con- 
stitutes the offence of assault under s. 351. and 
not an offence under s. 336. 4 Cr, L.J. 201 = 
3 L.B.R. 194. 

(1) — Joint assault — Cause of action. — An 
assault made by parties proceeding together and 
acting in conjunction as to time, place, .and 
assault is a single act, and the cause of action 
one common to all the parties. 14 W.R. 419. 

(o)— Penal Code, ss. 114, 34, 326 and 352— 
Abelmeyit 0/ assault — Grievous hurt with dan- 
gerous weapon — Knoivledgc of abettor — Offence 
committed in presence of abettor. — A person 
urged another to attack the complainant ; and 
such other person cut the complainant in the 
fore-arm with .a clasp knife, while the former 
threw sticks at him. It appeared from the 
evidence that there was no proof that the latter 
had the knife in his hand at the time of the 
former’s urging him on ; nor wa.s there evidence 
that the former knew in any other way that 
the latter would bo likely to use the clasp knife. 
Held that the former could not be convicted of 
abetting the offence of causing grievous hurt 
with a dangerous weapon under s. 326, Penal 
Code, but that he could only be convicted of 
abetting an assault. S. 114 of the Penal Code 
only applies where, the abetment having been 
made beforehand, the abettor is also present 
when the offence abetted is subsequently 
committed. 4 L.B.R. 271. 


(6 ) — Assault on a woman — Act causvig slight 
harm, no offence . — The complainant, a young 
woman, went after sunrise with an earthen jar 
through a public thoroughfare to fetch water 
from a well, when the accused standing at his 
door caught hold of her hand, which prevented 
her from proceeding in the direction in which 
she was going. The Magistrate convicted the 
accused of an offence under s. 352, Penal Code. 
The Sessions Judge who was of opinion that 
the complainant was a woman of loose morab 
and did not offer any resistance to the acco^ 
and, therefore, no offence had been committed, 
referred the case to the High Court. Held that, 
though there was evidenco to sustain a convio^ 
tioQ for an offence under s. 352, Pena! Code, 
the barm complained of was so slight that it 
would be absurd to treat it very seriously* 
A.W.K. 1887, 73. 
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Assault — continued. 

to keep the pcaco during a distraint arc guilty 
under s. 363 of assaulting a public servant 
while in the execution of his duty. 13 W.R. 

Cr. 49. 

{8} Assault on vaccinator — Assaulting vacci- 
nator taking lymph from nrm of person objecting 
to it. — An attempt by a vaccinator to take the 
lymph from the arm of a person who objects 
to it, notwithstanding the objection, is unlaw- 
ful, and resistance to such an attempt will not 
be an offence under s- 353, Penal Code. 3 
C.W.N. 627. 

(9) — PnuilCode, s. 3o3— Assault on a proctss- 
server while executing a warrant— Kecessitg of 
producing the icarrant in ex'idence — Evidence 
Act, s. 91— Duty of Magistrates towards getting 
at the facts of a case. — The accused were con- 
victed of assaulting a process-server in order to 
deter him from discharging his duty of arrest- 
ing a person under a warrant issued by a 
Civil Court. The warrant was not produced, 
nor was there any legal evidence of the contents 
of the warrant. t)n behalf of the accused, this 
defect was pointed out and it was contended 
that, without production of the warrant, there 
could be no conviction, but the Magistrate 
convicted them ruling that the production of 
the warrant was not necessary at all. Held, 
on appeal, the evidence on the record did not 
support the conviction. The fact, that the 
process-server was attempting to discharge his 
duty as a public servant, is an essential part 
of the offence and of that fact there was no ] 
legal evidence of any kind on the record. As j 
required by ss. 250 and 251 of the Civil Proce- 
dure, the warrant must have been in writing, 
and, therefore, under s. 91 of the Evidence Act, 
the fact, that the warrant gave authority to 
the process-server for making the arrest, could 
not be proved except by the production of 
the warrant or by secondary evidence of its 
contents and no circumstances appeared on 
the record which could render secondary evi- 
dence admissible. 3 L.B.R. 128. 

(10) — Criminal complaint no bar to a civil 
sxiit. — The fact that a person, who was assault- 
ed. brought a criminal complaint does not pre- 
vent him from subsequently bringing a suit for 
damages in respect of such assault. A.W.N. 
1893. 62 ; A.W.N. 1887, 104. 

See ATTEMPT, 45 P.R. 1882 Cr. 

See Compounding offence, G N.W.P. 
302. 

See Cbim. Pro. Code (1898), ss. 244, 250, 
Rat. Un. Or. C. 403. 

— Right of police constable to enter houses of 
suBpeoted ppTso.a 9 ‘- 7 A&sault on^the constable — 
See Criminal trespass, 27 M. 62= l Weir 
629 and 346= 18 M.L.J. 285. 

See JOINDER OF CHARGES, 26 iL 454 = 2 
Weir 296. 

— On public servant — See PENAL CODE, 
S3. 852 and 353, 9 B. 568. 

See MAD. REG. XI OP 1816, s. 10, 1 Weir 
928. 


Assault — concluded. 

See S.VNCTION TO PROSECUTE, 17 M.L.J. 
559 = 31 M. 43 = 7 Cr L.J. o = 3 M.L.T. 113. 

See SECURITY TO KEEP THE PEACE, 3 
N.W.P. 96, 7 O.C. 338. 

Assessors. 

Sec 1. Charge to jury. 

2. Judge and jury. 

3. Jury. 

4. Verdict of jury. 

t 

\ (1) — To be elected " from persons summoned" 

\ — Number oj — Crim, Fro. Ccxle s. '^46. 

— Out of six assessors summoned to appear at a 
criminal sessions, three absented themselves, 
two wore discarded by the Sessions Judge as not 
appearing to be intelligent and only one was 
appointed to act as assessor. Two new persons 
were sent for to fill up the places of the discard- 
. ed persons. They were neither summoned tc 
' act as assessors nor competent to act as such. 

I Held that, under the above circumstances. 

■ there having been only one properly appointed 
assessor, all the proceedings conducted with his 
aid were void and a new trial should be ordered, 
i A.W.N. 1894, 207. 

j (2) — Liability to serve as — Penally for )ion- 

I attendance — Crim. Pro. Code (i-Si'i/). ss. 3'JO 
and — Placing gentlemen of high position 
such as hereditary Rajas on the list of assessors 
and fining them for non-attendance when sum- 
moned to serve as such are contrary to the 
usages of the country and consequently highly 
undesirable. A.W.N. 1897, 167. 

(3) — Cri»t. Pro. Code {LSb'-i), ss. 203, 272, 284, 
285 — Trial with aid of oxie assessor only. — After 
the accused claimed to be tried, pleading not 

' guilty, the Sessions Judge chose two assessors ; 

! but, as one of them was suffering from fever, the 
I Judge at oncedispensed with his attendance and 
j proceeded with the trial with the aid of one 
only. Held, that the procedure was clearly 
opposed to ss. 284 and 285 of the Code. [E. , 3 
Bom. L.K. 274=25 B. 694]. In a Court of 
Sessions, the trial “ with the aid of assessors ” 
does not commence with the reading of the 
charge, as the assessors arc chosen under s. 272, 
only if the accused has refused to, or does not 
plead guilty to the charge, or claims to bo tried. 
13 B. 514. 

(4) — Crim. Pro. Code (i6'95), ss 2S4, 285, 537 
— Trial with the aid of assessors— Trial with the 
aid of one assessor only. — Where a trial before 
the Court of Sessions begins and ends with one 
assessor only, it is not a legal trial and the 
whole proceedings are vitiated bv the error. 25 
B. 694 = 3 Bom. L.R. 274. 

(5) — Case triable ivith assessors tried by jury 
— Appeal on facts. — The trial by jury of a case 
properly triable with assessors is not invalid on 
that ground ; but, in such a case, the prisoner 
does not lose his right of an appeal on the facts, 
which he would have had, if the case had been 
tried with assessors. (MiTTER, J., dxtbiiante). 
3 C. 763. [Cons., 6 M.L.J. 14 ; R., 4 C.L.R. 
405, 3 Bom. L.R. 278, P.B., 26 M. 243] . 
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Assessors — continued. 


(6)— Crim.Pro. Code {18S2),s. 285— Assessors— 
Trial with the aid of two assessors, one of them 
being deaf — Validity.— Bciore a Sessions trial 
began, it was found that one of the three 
assessors who attended was deaf, and the trial 
proceeded with the aid of two assessors. . It 
■was found, after the Public Prosecutor had 
closed his case, that another assessor was so deaf 
as to be incapable of understanding the proceed- 
ings. Held, that the proceedings were null and 
void, as the trial was held with the aid of only 
one assessor who was capable of acting as such, 
and that s. 285 did not apply, as the section 
applied only to a case of a trial which bad 
commenced with the aid of two or more 
assessors, who at the commencement of the 
trial were capable of acting as assessors. 21 
A. 106. (P.. 3 Bom. L.R. 274 = 25 B, 694* 

i?., 24 ll, 523j. 


(7)— Cri7«. Pro. Code (1882), ss. 266, 285— 
Irial with the aid of assessors— Abseyice of 
assessor, effect of.— The first part of s. 285 expli- 
citly provides- that the assessors shall attend 
throughout the proceedings, that is to say, that 
there shall beno break in theirattendance, which 
shall be exactly commensurate with the entire 
continuance of the trial down to the time when 
the finding is made. At the early stage of a Ses- 
sions trial, one out of three assessors died, and 
later on. another became too ill to take any 
further part in the trial. The third assessor 
was obliged to be absent on account of illness 
during the address of the accused’s pleader ; 
held, that the trial should be set aside, because 
it was before a Court without jurisdiction, a 
portion of the trial having been conducted 
without the aid of any assessor. 13 A. 337 
[P., 24 M. 523 = 2 Weir 345.] 


{8)—Crim. Pro. Code{189ii), ss. 268 and285— 
Trial with the aid of assessors — Abseiiceof an 
assessor — Trial withemt aid of assessor. — When 
a trial is resumed by a Sessions Judge in the 
absence of one of the assessors, but still with 
the aid of the other assessor or assessors pre- 
sent. the absent assessor ceases to occupy the 
position of an assessor aiding at the trial. It is 
clear that what the law requires is that a Ses- 
sions trial should be held, under exceptional 
circumstances, by the Sessions Judge with the 
aid of at least one assessor sitting through- 
out during all the proceedings, 6 C.W.N. 715. 


(9)— Cnm. Pro. Code {1882), ss. 268, 426 
637 — Recording evidence in the absence of as 
sessors. — Where in a trial for murder, the Ses 
sions Judge, relying on a statement mad 
by the deceased, convicted the accused, bu 
there was evidence to showthat the atatemen 
was not recorded by the Judge until after th 
assessors had been discharged, held, that th 
error vitiated the trial, and it was not covere< 
by the provisions of s. 637. In only one in 
stance is a Court of Sessions authorised to recori 
evidence in the absence of the jury or the as 
sessors, and that is, when additional evidence i 
called for by the appellate Court. 15 A. 136 
£i?., 24 M. 523 = 2 Weir 346] , 


I (10) — Procedure — Assessors — Plea of guilty. 

' --Where a prisoner pleads guilty, a convic- 
j tion upon that plea is valid, although there 
are no assessors. 10 W.R. Cr, 43. 

(11) — Where, after pleading guilty, the 
: accused makes an addition to the plea of guilty, 

I to the effect that he was really not guilty of 
I the offence charged, as he was out of mind 
* when he committed it, and it becomes neces- 
! sary to have a formal tri.al, and to take evi- 
dence before a conclusion on the issue raised 
j can be arrived at, then, the trial cannot proceed 
I without the aid of assessors. S N.W.P. 110. 

I fP*, Rat. Ln. Cr. C. 698] . 

i (12) — Crim. Pro. Code (1898), s. 309 — Sessions 

trial — Assessors, opinion of — Grounds. — Asscs- 
, sors should be invited and encouraged by the 
I Judgeto state briefly thegrounds of tlieiropinion 
as well as the result. 2 Bom. L.R. 322. 

(13) -An accused cannot be legally convicted 
I unless the opinion of the assessors is taken on 
the whole of the evidence in a case. IS W.R- 
Cr. 3. 


(14) — Crim. Pro. Code {1698), s. 309— Sessions 
; trial — Opinion of assessors, recording of. — The 
! Sessions Judge should record fully the opinion of 

the assessors. The reasons for the opinion 
should be briefly stated and not merely the 
result of the opinion. Where one of the asses- 
I sors merely found the accused not guilty of the 
offence charged and the other concurred with 
him, heW. that such opinion could not be of 
any assistance to the Sessions Judge at the 
trial or to the High Court on appeal. 2 Bom- 
L.R. 323. 

(15) — The grounds given by each assessor for 
his opinion should be distinctly recorded by 
the Judge. 3 W.R. Cr. 6. 


(16) — Grounds of opinion — One assessor con~ 
curring with the other. — In a case where 

the two assc.ssors said that he thought it proved 
that a war was waged against the Queeu, that 
there was a conspiracy to carry on that war, 
and that the prisoner was guilty of all the acts 
oharged. aud the other assessor concurs with 
him, held that it could not be said that the 
assessors have no reason for their opinion. • 
B.L.R. 63 = 15 W.R. Cr. 23. 

(17) — Assessors differing from 
Grounds of opinion- — Assessors must give tne 
grounds of their opinions when they differ m 
opinion from the Judge. 3 W.R. Cr. 31. 

( 18) — Opinions of assessors, how to be 
— Summing up of evidence, record of. 
Sessions Judge should require each 

state his opinion orally. If the Sessions Ju“^ 
is not able to record the substance of b 
summing up of the evidence in a case, b 
should employ an independent person 
record it and not ask the Public Prosecutor 
doit. 9 G. 875 = 12 C.L.R. 506. 

(19) — Although the old Criminal 

Code did not expressly provide for the sumiw 8 
UD of the evidence in a trial with the aW* 
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assessors yet there was nothing in the Code to 
prevent a Judge from summing up the evidence 
to the assessors. 7 B.L.R. 63 = 15 W.R. Cr. 25. 
But see 7 B L R. 67. note = ll W.R. Cr. 39. 

(20) — CHm. Pro. Code { 1861 ), s. 3L'4— Case 
tried ioith assessors — Absence of evidence against 
the accused — Procedure.— In a case tried with 
assessors, if the prisoner pleads not guilty and if 
the Public Prosecutor is not able to ofler evi- 
dence in support of the charge, the Judge should 
instruct the assessors that they are bound to 
find the prisoner not guilty. 4 M.H-C. 
App. 39. 

(21) — Crini. Pro. Code (1882), ss, 309^ 537 
— Case tried with the aid of assessors — Owiissiou 
to record judgment.- omission of a Judge 
to record a judgment, in a case tried with the 
aid of assessors, is an irregularity that is 
covered by s- 537 of the Code. 2 Weir 392. 

(22) — Tnal with assessors — OMiission to state 
reasotis for judgment — Crim. Pro. Code, Act 
XXV of 1861, s. 379.— In a trial with the aid 
of assessors, the Judge’s omission to state the 
reasons for his judgment is an irregulf^i^ 
which does not vitiate the finding. 6 B.H.C. 

Cr SS. 

(23 & 24)— Criw. Pro. Code, Act XXV of 1861, 

S. 372 — Acquittal — Opinion of assessors — 
lice. — When a judgment of acquittal is recorded 

under s. 372 of the Crim. Pro. Code, 1861, it 
is not necessary to take and record the opinions 
of the assessors. 7 B.H.C. Cr. 82 ; Rat. Un. 
Cr. C. 3S. 

(26)— Where there is any evidence to support 
the charge, the opinions of the assessors should 
be taken, even though the Sessions Judge may 
consider such evidence to be unworthy of 
belief. 9 C.P.L.R. 24 Cr. (10 A. 414 ; 16 B. 
414, R.). 

4 

(W)— Crim. Pro. Code (2872), ss 255, 265, 
Scope oy.— The intention of the Legislature in 
ss. 255 and 265 of the Criminal Procedure Code, 
in a case in which the accused was tried on two 
charges, was that the assessors should give a 

definite opinion whether the prisoner is guilty 

of either of the oficnccs charged, and, if so, of 
which of the charges preferred against him. and 
that the Judge, on delivering judgment, should 
give it with advertence to the opinion of the 
assessors. 22 W.R. Cr. 34. 

(27) — View by assessors cf scene of offawe. 

As to a view by the assessors of the scene of an 
alleged oSence, the Judge could not delegate 
his own function of examining witnesses on the 
spot to the assessors, who cannot under s. 348, 
Crim. Pro. Code, 1861, speak to or communi- 
cate with any person other than the officer 
appointed to conduct them to the place. 5 
W.R. Cr. 59. 

(28)— CHw. Pro. Code (1682), ss. 321, 325- 
Bolding Sessknts in another District. — The Sos- 
aions Judge of Canam asked the High Court for 


Assessors — continued. 

special permission to hold his Court at Sirsi. 
instead of at Karwar, for the Sessions of 
September 1886. Held that, as the assessors can 
only be chosen from the list prepared uuder- 
s. H21, Crim, Pro. Code, which can only be 
revised once a year (s. 325, Crim. Pro. Code), 
the Court should, therefore, decline to grant the 
permission asked for, there being no assessors 
available for the Sessions at Sirsi. Rat. Un. 
Cr. C. 304 = Cr. Rg. 52 of 1886. 

—Order of Sessions Judge fining — See AP- 
PEAL, 8 W.R. Cr. 83. 

—Offence triable both by jury and assessors — 
Proper procedure — See CRIM. PRO. CODE 
(1898), ss. 269 (3j and 309, 2 Weir 334. 

See CRIM. PRO. CODE (1898), ss. 269,409, 
536, 24 M. 641 = 2 Weir 458. 

See Crim. Pro. Code (1898), s. 285, 2 Weir 
340, 8 C.P.L.R. Cr. 9. 

See Crim. Pro. Code (1898), ss. 285 and 537, 
24 M. 523 = 2 Weir 340. 

See Crim. Pro. Code (1893), s. 289, lO A. 

414. 

See CRIM. PRO. CODE (1898), s. 307, 8 Bom. 
L.R. 599 = 4 Cr. L.J. 192. 

See Crim. Pro. Code (1898), s. 309, 48 P.R. 
1905Cr. = 192 P.L.R. 1905 = 3 Cr. L.J. 132. 

— Trial by jury instead of with the aid of 
assessors— SeeCRIM. PRO CODE(1898), ss. 418, 
439, 536, 25 B. 680 = 3 Bom. L.R. 279, F.B. 

See Crim. Pro. Code (1898), 8. 536, cl. 2, 
23 M. 632 = 2 Weir 331. 

See Crim. Pro. Code (1898), ss. 536 and 
537, 26 il. 248, note. 

See Crim. Pro. Code (1898), s. 637, l A. 
610. 

See SESSIONS JUDGE, JURISDICTION OF, 
22 C. 805. 

—Opinion of assessors — See WITHDRAWAL 
OF PROSECUTION, Rat. Un. Cr. C. 307 = Cr. 
Rg. 58 of 1886. 

% 

Assistant Sessions Judge. 

— Crim. Pro. Code (1882), s. 193 — Assistcent 
Sessions Judge— Taking cluxrge — Jurisdiction- 
— An Assistant Sessions Judge, who has been 
directed by the Government to take over charge 
of the duties of Judge and Sessions Judge 
during the temporary vacancy of the office, 
is not an officer appointed to act as a 
Sessions Judge and has no jurisdiction to try 
any case even as Assistant Sessions Judge, unless 
it was made over to him under a general or 
special order under the last para of s. 193 of the 
Crim. Pro. Code. Rat. Un. Cr. G. 500 = Cr. 
Rg. 12 of 1890. (14 C. 887, RO- 
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Attachment. 

SeeCniM. Pro. Code, ss. 87. 80 and 146. 

obtained during the attachment 

tobe delivered— Crim. i^ro. Code {1882), s. 146. 

A Magistrate attaching immoveable pro- 
perty under s. 146. Grim. Pro. Code, pending 
the decision of a Civil Court in respect thereof 
should not, after the decision of the Civil Court’ 
retain in his hands the profits derived frorn 

during the attachment. A.W.N. 

1893, 100* 

Bona fide interest. — X Magis- 
trate must inquire judicially into and decide a 
claim to property attached under his orders in 
attempting to recover a fine. A claimant must 
be given an opportunity of showing a bona fide 
interest in such property before it was attached. 
L.B.R. (1872—4892). 332. 

{^)~Attachmeni of property of abscondina 
accused Attachment and sale in eiecution of 

money-decrce^Sale by Magistrate.— Where 
the property belonging to an absconding accused 
was attached, under s. 172, Crim. Pro. Code 
and subsequently sold, and the same property 

was in the meantime also attached and sold in 

execution of a money-decree, held, the title 
conferred on the purchaser at the Magistrate’s 
sa e was the superior one. So long as the 
attachment by the Magistrate continued, no 
title could be conferred by any attachment 
subsequently made. 9 C. 861 = 12 C.L.R. 411. 

s. 8S-Attach- 

^tent of property— Claim by third person— Duty 

o/c/rtiwa«f— Cii-iZ suit. 
Where the Di.stnct Magistrate attached the 
property of an absconder under s. 88 of the 
Crim. Pro. Code, a claim made to such pro- 
perty cannot be investigated by the Magistrate. 
But the Magistrate should stay the sale to give 

the clannant time to establish his right; and. 

If the Magistrate errs, the remedy of the 
aggrieved party is by civil suit and not by 
criminal revision petition. 4 L.B.R. 109. 

(6)— Power of Magistrate to enquire mto 
claims to property attached as belonging to the 
(wcused Order as to disposal of property respect- 
vng which a^sed appears to have committed an 
o^^nce—Crim. Pro. Code {1882), ss. 68, 89, 523, 
512 and 5i7.--Ss. 88 and 69, Crim. Pro. Code, 
do not provide for any enquiry into the claims of 
other persons to the property attached as belong- 
ing to an accused, and a Magistrate should be 
very <^reful only to attach property belonging to 
the absconding accused person. S. 623 does not 
apply to property produce.l under a search 
warrant issued by a Criminal Court, or produced 
by the police m carrying out the order of a 
^gistrate. When an accused person has 
absconded, the only enquiry which a Magistrate 
make mto the truth of the complaint made 
against hnn le an enquiry under s. 5K2, Crim. 
Bro. Code, and, if any offence appears to have 
been committed regarding any property 
produced before the Magistrate at such enquiry 
Peraissible and proper to make an ord« 

l-.B.R. (1893—1900), 824. (17 Bom. 748, F) 


Attachment — concluded . 

. . ■Af'f'^chment of the undivided interest in the 

joint famih* of an absconding party — See 

Crim. Pro. Code (1898), ss. 87 and 88, 2 Weir 
^ 3 • 

Where parties fail to appear after proclama- 
tion— C rim. Pro. Code (1898), ss. 87 and 
88 , 6C.P.L.R. Cr. 38. 

SecCRIM. Pro. Code (1898), s. 88, 28 C. 
540 = 6 C.W.N, 175. 

See Crim. Pro. Code (1898). ss. 88, 189, A. 
W.N. 1904, 169. 

—Possession delivered by Civil Court— Dis- 
pute concerning lands so delivered — Attachment 
of land by ^fagistrate, legality oi—See CRIM. 
PRO. CODE (1S98), ss. 145 and 146, 32 C. 796 
= 2 Cr. L.J. 761. 

Order of, of crops belonging to tenants of 
the land in dispute under s. 145. Cr. P.C.—See 
Crim. Pro. Code (1898), ss. 145 and 146. 5C. 
W.N. 105. 

— Conditions essential for passing order for 
attachment of property — i»VeCRiM. PRO. CODE 
(1898), 8. 146. 2 A. L.J. 149. 6 Bom. L.R. 723, 
90.W.N. 837 = 1 C.L.J. 331 =2 Cr. L.J. 408, 
26 M. 410. 

I 

! — Under s. 146, if valid where Magistrate un- 

' able to satisfy himself who was in possession — 
See Crim. Pro. Code (1898), ss. 146 and 435. 

' 7 Bom. L.R. 18. 

See Pexal Code, ss. 183, 186, 27 A. 258 = 

1 A.L.J. 595 = A. W.N. 1904, 229. 

Attempt. 

See Penal Code, s. 511. 

(1) — Attempt defined.-- Xu attempt is an in- 
tentional preparatory action which fails in 
object— which so fails through circumstances 
indepenjdeut of the person who seeks its accom- 
plishment. 2 Bom. L.R. 286. 

(2) — When a man does an intentional act 
with a view to attain a certain end and fails in 
his object through some circumstances inde- 
pendent of his own will, he has attempted to 
effect the object at which he aimed. 2 Bom* 

L R. 304. 

(3) — Penal Code, s. 511 — Attempt, what cen^ 
slitutes. — S. 511 does not cover only the penulti* 
mate act towards the completion of an offence. 

It also covers acts precedent, if those acts are 
done in the course of the attempt to commit 
the offence, with the intent to commit it and 
towards its commission. The question whe- 
ther an .act is an act of preparation, or an act 
in the attempt and towards commission, is • 
fact ’to be determined upon the evidence. It is 
rin most cases a question for the jury to distin- 
guish between an act beforeattempt has begun, 
anact'after attempt begun, and towards' tire 
commission of the offence attempted, and an 
independent of the attempt altogether. 

173. iE., 25 B. 90, 3 A.L.J. 718). 
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Attempt — continued. 

(4) — Per Pannde, J. — S. 511. I.P.C., docs 
not relate only to the penultimate act, but to 
all preceding acts if they were done with intent 
to commit or facilitate the commission of the 

act. 25 B. 90 = 1 Bom. L.R. 653. 

(5) — A person cannot be convicted of attempt- 
ing to commit an offence, unless the offence 
■would have been committed, had the attempt 
proved successful. 22 C. 131. 

(6) — To constitute an attempt to commit an 

offence, there must be something “ commenced 
which would have ended in the crime if not 
interrupted.” 7 C. 352 = 8 C.L.R. 572. [i^., 

1 L.B.R. 264 ; Di&s., 15 A. 173 ; i?.. Rat. Un. 
Cr. C. 470, 22 C. 131]. 

(7) — Between the preparation for the attempt 
and the attempt itself, there is a wide differ- 
ence. The preparation consists in devising or 
arranging means or measures necessary ^or the 
commission of the offence : the attempt is the 
direct movement towards the commission after 
preparations are made- The law allows a locus 
peni(e7tfioe find will not hold that a person has 
attempted a crime, until he has passed beyond 
the stage of preparation. 3 M. 4=1 Weir 543. 

(8) — Pencil Co(le,ss, 75, oJl—ApvUcnbilily 

cf s. 75 to nfteuipt under s. 511. — S. 75 does 
not apply to cases which are confined to s. 611. 
The offences which come under s. 511 must be 
punished entirely irrespective of s. 75. 17 A. 

123. 

(9) — S. 75, T.P.C.. is restricted to offences 
under Chapters XIT and XVII of the Penal 
Code, when the term of imprisonment award- 
able is three years' imprisonment and up- 
wards. and does not refer to an attempt to 
commit any of those offences, nor can any 
case be brought within it, merely because the 
punishment that may be giveri for it extends 
to three years and upwards. 21 W. R. 
Cp. 35. 

(10) — Codecs. 51 l~Attentpt distin- 

{fuished from preparation. — To constitute the 
offence of attempt under s. 511. there must be an 
act done with the intention of committing an 
offence and for the purpose of committing that 
offence, and it must be done in the 

commission of the offence. Although the pro- 
visions of the section extend to a much wider 
range of cases than would be deemed punish- 
able under the English Law, they would not 
extend to make punishable as attempts acts 
done in the mere stage of preparation. Although 
such acts are done towards the commission of 
the offence, they are not done in the attempt to 
commit the offence. The term “ attempt ” in- 
dicates the actual taking of those steps which 
lead immediately to the commission of the 
offence, although nothing be done, or omitted, 
which of itself is a necessary constituent of the 
offeooe attempted. 4 N.W.P. 46. [B.,16A. 
409 ; ExpL, 16 A. 178 ; D., 2 A. 105]. 

(11)— There is a distinction between the corn- 
mission of an offence, the attempt to commit 

46 


Attempt — continued. 

it, and a preparation to commit it. Prepa- 
ration, or providing an opportunity to com- 
mit an offence, is a stage of the proceeding 
short of attempt, and is not punishable by law. 

7 P.L.R. 1903. 

(12) — Preparation to commit an offence is 
punishable only when tlie preparation is to 
commit dacoity. Preparation to commit an 
offence and an attempt are distinct; if the 
I actual transaction has commenced and would 
' have aided in a crime, if not interrupted, there 
is an attempt. 18 P.R. 1886 Cr, 

I (13) — The act of a milk-man in going in the 

direction of the place where the cows are about 
to be milked with about three gallons of stale 
milk in his possession, the milk being in a can 
I similar to the cans in which the cows arc 
■ milked, amounts only to a prcp.iration to 
I adulterate the milk intended for sale as food 
or drink, but not to an attempt. 40 P. R. 

' 1885 Cr 

(14) — Attempt to abet nti offence. — An offence 
; can be abetted, within the meaning of s, 109, 

1 I.P.C., though the means which are intended 
to be employed are such that it is physically 
I impossible that the effect requisite to consti- 
tute the offence should be caused bv them. 

; 20 P.R 1885 Cr. {Contra, 7 C. 352). 

1 (15) — It is not legally impossible to attempt 

the abetment of an offence, which is provided 
for in s. 511. There is. therefore, no legal 
obstacle to punishing such an offence. 49 P.R. 
j 1887 Cr. 

I (16)— Code, ss. 467, 5Il~Attem2)t to 
commit forgery . — Where the first appellant 
i personating another person, accompanied by the 
I second appellant, purchased from the stamp- 
vendor a stamp paper in the name of the person 
personated, and thereupon requested a petition- 
I writer to engross on the stamp paper a bond by 
\ which the person personated acknowl- 
; edged that he had borrowed a certain amount 
' from the second appellant and the petition- 
writer look them to the thnna, his suspicions 
being aroused, held, that the second appellant 
i was guilty of an attempt to commit an offence 
under s, 467, and that the first appellant was 
guilty of an abetment of the same. 16 A. 409. 

, [i?.. 25 B. 90). 

I 

I (17) — Penal Code, 8- 307 — Attempt to commit 

murder. — Whore a woman of 20 years adminis- 
tered datura to her parents and brother, held, 
t that it should be presumed that she was aware 
that death might bo caused by the administra- 
I tion of dn/Mrcf, although she might not have 
intended to kill them. 20 A. 143. ii^ot F., A. 
i W.N.'l908 . 243 = 30 A. 568 = 4 H-L.T. 402 = 
8 Cr. L.J. 383.) 

! (18) — S. 307 of the Penal Code was not 

, intended to exhaust all attempts to commit 
murder which, cpuld be punishable under the 
Code, but applies only to acts done which are 
capable of causing death in the natural and 
I ordinary course of things, if the act took effect, 
i In considering, however, an attempt under 
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s. 51l.it is unnecessary to see whether the caus- 
ing of death was possible or not. if the act was 
completed. In this case, the prisoner was 
about to pull the trigger of a loaded gun which, 
however, was not capped, though the prisoner 
believed it to be so. when the gun was pulled 
from his hands^ Held, there was an attempt 
to murder, not under s. 307, but under s. 611 
coupled with ss. 299 and 300 of the Code. 4 B. 
H.C. Cr. 17. [Diss., 14 A. 38; R., 30 P.R. 
1904 Cr.]. 

(19) — The mere act of bringing a sword is 
not an act of such an approximate nature as 
would amount to an attempt to commit murder 
or grievous hurt, although it may be a prepar- 
ation towards the commission of some such 
offence. But, under the circumstances of the 
case, it was held that the prisoner’s act might 
amount to an assault, as it was likely to cause 
the complainant lo apprehend that the prisoner 
was about to use criminal force to hi“n. 45 P 
R. 1882 Cr. 

(20) — The fact that the illegitimate child of 
a Brahman widow was found wrapped up in a 
cloth and with a pot turned over its bead, 
when the police rushed into the room just 
opened, and the suggestion that the mother 
was interested in killing the child, are not 
sufficient evidence to support a conviction for 
an attempt to murder. 6 B.H.C. Cr. 164. 

(21) — Held (Ormond, J., dissenting) that the 
offence, which is called shortly, in the margi- 
nal index to s. 307, Penal Code, “attempt to 
murder," does not depend at all on the nature 
of the hurt actually inflicted ; it is an offence 
which may be committed without inflicting 
any hurt at all, as will be clear from the first 
illustration to the section. Though, in most 
cases, the nature of the injuries inflicted 
is of considerable assistance in coming to a 
finding as to the intention with which the 
accused acted, yet, such intention must also be 
deduced from a consideration of the whole 
facts of the case and may even be ascertained, 
in some cases, without reference to the wounds 
at all. 4 L.B.R. 311. F.B. 

(22) — Attempt to murder --Attempt to cause 
grievous hurt, — Where the accused ran .after 

the complainant with an axe in his hand and 

raising it to the shoulder when about four 
hadams from the complainant, but the axe 
was snatched away before be could do any 
thing in pursuance of that object, held, that 
the accused was not guilty of an attempt to 
commit murder, but was guilty of an attempt 
to cause grievous hurt under s. 511 read with 
e. 326. 80 P R. 1904 Cr. 

(23) — An attempt to murder must not be con- 
founded with causing grievous hurt with 
dangerous weapons. 32 P.R. 1886 Cr. 

{2A)— Raising a knife in a threatening man^ 
n^y but without trying to stab, if attempt— Penal 
CodeyS. 611, — In order to constitute an attempt 
p\im8hable under s. 611. Penal Code, there 
must be an intention to commit a particular 
crime, a commencement of the commission and 
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an act done towards the commission. The act 
of raising a knife in a threatening manner, 
manifesting an intention to stab, but without 
actually trying to stab, the complainant, falls 
short of an attempt to stab. 1 L.B.R. 264. 
(7 C. 352, F.) 

(25) — A ttempt to commit murder — Preparation. 
— A request to a native doctor by the accused for 
medicine for the purpose of poisoning her son- 
in-law was notan attempt to commit murder, but 
was merely a preparation. But the act could 
be held to be an instigation of the doctor to 
abet the accused in the commission of murder, 
punishable under s. 302 road withs. 116, 1.P.C. 
24 P.R. 1882 Cp. 

(26) — Attempt to commit suicide — Causing 
grievoxis hurt to himself. — A person cannot be 
convicted under s. 309, for emasculating him- 
self. 22 P.R. 1878 Cr. 

(27) — Attempt to commit dacoity. — S. 5il, 
Penal Code, docs not apply to a case of dacoity. 
7 W.R. Cr. 48. 

(28) — Attempt to commit house-breaking. 
Removing some projecting tiles from the toot 
of a bouse is not a step towards committing 
house-breaking and consequently is not an 
attempt to commit house-breaking. A.W.N. 

1886, 290. 

(29) — Attempt to commit house irespassy 
after previous conviction under Chapter XVIIr 
Penal Code — Enhanced punishment, — A person 
previously convicted of an offence under Chapter 

j XVII, I.P.C., cannot be convicted under s. 76, 
I.P.C-, and sentenced to an enhanced punish- 
ment for an attempt to commit an offence 
punishable under s. 456, I.P.C. 27 P.R* 1872 
Cr. [E., 37 P.R. 1882 Cr.J 

(30) — Attempt to commit an offence under 
s. 215, PenalCodcy when complete — Proposal and 
contract distinguished. — In order to constitute 
an attempt to commit an offence under s- "SIS, 
Penal Code, it is not necessary that the per^o 
who is willing to take and the person whe 
is willing to give, the illegal gratification 
should agree both as to the object for wbiob 
the gratification is to be given and also ^ 
the shape or form the gratification is to taw. 
When once a proposal has been made for the 
payment of an illegal gratification, whether it 
is completed by an agreement or not, the offence 
of an attempt to commit an offence 

s. 215 is complete. Proposals as defined in s* 
of the Contract Act are attempts to compl®*® 
an agreement, or in other words, to arrive * 
the mutually expressed view of two 
whereby the legal bond, called a contract " 
constituted. 2 L.B.R. 810* (20 A. 389, xHt*-/ 

(31) — Penal Code, ss, 379, 51 l-~AUempi ifr 
commit theft* — Trying to open a gate fortn 
purpose of stealing some paddy is an 
towards the commission of the offence of tn^^ 
which was admittedly their object. 

be convicted, therefore, under s. 611 and 
of I.P.C. U.B.R. (1892—1898), ¥ol. I, 
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I 

(32) — Fabricating false evidence — Attempt . — . 
Where the facts showed that the accused had 
dug a hole, intending to place salt therein, so i 
that the discovery of the salt so placed might 
be used in evidence against his enemy m a 
judicial proceeding, he would be guilty of an 
attempt to fabricate false evidence. 4 N.W.P. \ 

133. I 

(33) — Public servant preparing an incorrect 
document — Attempt to cheat. — If after framing | 
an incorrect document coming under the pro- 
visions of s. 218. I.P.C.. the public servant 
submits the document, with intent thereby to 
procure credit for payment of more than, to his 
own knowledge, is due to him, all the elements 
of an attempt to cheat, in its simple or aggra- 
vated form, would be present ; but it does not 
follow that, because there was no complete 
offence to cheat, there was no complete offence. 

13 P.R. 1881 Cr. 

(31)— Code, s. S21— Attempt to cheat— 
False claim for payment of lost currency notes. 

An accused person sent to the Currency 
Office at Calcutta a letter enclosing two half 
currenev notes, stating that the other halves 
were lost, and asking what stops should be 
taken for the recovery of the money. The 
Currency Office caused a' search to be made 
and came to know that the amount of the notes 
had been paid to the holder of the other halves. 
However, the usual form of claim was sent to 
the accused person to be filled up and sent to 
the office, although the office never contem- 
plated payment. The accused, after filling up 
the form, sent it to the office. Held, that the 
accused was guilty of an attempt to cheat by 
sending up the claim form filled up, although 
the first letter was a mere letter of enquiry and 
did not amount to an attempt. 16 C- 310. 
IB , 8C.VV.N. 784]. 

{%S>)—Atte7npt to cheat where person fore- 
warned. — A man may attempt to cheat, 
although the person he attempts to cheat is 
forewarned and is, therefore, not cheated. 16 

G, 310. 

(36)— PcTwi Code, ss. 417, 511— Attempt to 
cheat — Attevtpt distinguished from prep(^atv>n. 
— Th^ accusejif at the Central Octroi Office in 
Mathura, falsely represented that three 
(skin vessels), which were then and there 
produced, contained ghi^ whereas only two 
contained ghi and the third contained oil ; the 
object of this false representation w'as to obtain 
a certificate entitling him to a refund of 
duty on the three kuppas of ghi, which would 
have amounted to 30 ann.as, instead of the 
proper refund, which would have been 25 annas 
only. It was alleged by the prosecution tb^, 
prior to granting the refund certificate, the 
octroi officers found out. after examining ^^e 
contents of the three kuppas, that the awused s 
statement was false. The procedure in case 
of a refund of octroi at Mathura was, that the 
Central Office, on satisfying itself that the 
articles produced were, what they were said to 
be, granted a oertifioate which used to he 
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endorsed by the outpost clerk, when he passed 
the goods out of the town. The owner would 
take back the certificate so endorsed to the 
Central Office, whore these certificates used to 
be encashed once a week. Held, that oven 
assuming that the accused had falsely reproseut- 
ed the contents of the kuppas as alleged, ho 
had not completed an attempt to cheat, but 
onlv had made a preparation for cheating, for, 
before the time of presentation on a Saturday, 
he might have altered his mind even from 
prudence, if not from penitence, and torn up 
the certificate, and no cheating could then have 
happened. 8 A. 303 [P., 15 A. 173, U.L.R. 
(1892— 1896), 191, 25 B. 90, 2A.L.J.7l8j. 

( 37 ) — Attempt distijiguished from preparation 
— Attempt to commit adultery. — Preparation or 
providing an opportunity being a stage of the 
providing, short of an attempt, is not punish- 
able by law. An opportunity made for sexual 
intercourse by a married woman going to the 
accused’s shop, the object being frustrated by 
people following her and besieging the shop, 
was held to be a mere preparation. 25 P.R. 1902 
Cr. (13 P.R. 1879 Cr., F.) 

(38) — From the moment when an intention 
is formed to commit an offence, every act done 
to facilitate the commission of the offence with 
that object is in one sense “an act done towards 
the commission of the offence,” but the doing 
of every such act does not constitute an attempt 
to commit the offence. It is in every case a 
question depending upon the circumstances 
whether a particular act done (with the re- 
quisite intention) towards the commission of 
an offence, is sufficiently proximate towards 
its commission to constitute an attempt, or is 
so remote as to merely constitute a preparatiou 
for its commission. [jP., 25 P.R. 1902 Cr.] 
Where a woman, brought to a house for the 
purpose of having sexual intercourse with the 
accused, was taken out of the bouse by her 
husband, before the accused had sexual inter- 
course with her, held, that the accused had 
not passed beyond the stage of preparation, 
and that the conviction, therefore, for attempt 
to commit adultery was not legal. 13 P.R. 
1879 Cr. 

(39) — Attempt to commit mischief . — The pos- 
session of an instrument to commit mischief by 
fire and the going about of the person with it 
are sufficient to raise a presumption that he 
intended to commit the act, and had already 
begun to move towards the execution. These 
facts are s\ifficient to constitute an attempt. 3 
B^L.R.A.C. 55, 

(40) — Penal Code, ss. 376, 511 — Attempt to 
commit rape — Proof of potency. — In India, the 
potency of a person who is charged with com- 
mitting rape or attempting to commit rape has 
to be proved by evidence in each case. A per- 
son proved to have the power of erection must 
be presumed to be p^sically capable of com- 
mitting rape. Rat. Un. Cr. C. 865 = Gr. Rg. 31 
of 1896. 
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Attempt — continued. 

(41) Penal Code, s. 494 — Attempt to commit 
bigamy— Publishing the banns.— MhQ causing 
of the publication of the bann^) of marriage is 
not an .attempt to marry, but on!v a prepar.a- 
tion for such au attempt. 8 1 A. 316. 

U-2)— Penal Code, ss. 328 ami 5ii.— An 
attempt to commit an oflence. as defined in 
s. oil, I.P.C., means not mcrelv an act with 
the intention to commit an offence which is un- 
successful because it could not possiblv result 
in the completion of the offence, but an act 
done towards the commission of the offence, 
that is to say, the offence remains incomplete, 
only because something yet remains to be 

person intending to commit 
the offence is unable to do by reason of circum- 
stances independent of his own volition- An 

action complete in itself and not constituting 
an offence did not constitute an “nftemnf ” to 

commit an offence, e.g., as the adminis- 
tration of a harmless substance which the 
accused wrongly believed to be poison. 9 C.P.L. 

fv oo** B.H.C. 17 Cr. Diss. ; 11 B. 376. 
14 A. 38, R.) 

(iZi—Attemid to evade payment of Railway 
fare — Attempt to cheat— Railway Act XVIII of 
1834, A mere attempt to evade the p.ayment 
of fare is punishable under the provisions of 
the Railway Act (XVIII of 1854). But to 
evade payment by the production of an old 
pass, altered as to the date and the number of 
persons, amounts to the offence of attemptin<r 
to cheat 6 P.R. 1868 Cr. 

{44)— Attempt to commit anoffence— IV/iiopino 
s. S. 2 of the Whipping Act refers to 
the commission of offences and not to at- 
tempts to commit offences. e.g„ an attempt to 

commit theft. 12 C.P.L. R. Cr. 1. 

P-R- 18S7 Cr,. 24 P.R. 

1882 Ct$ 

See ACT XVIII OP 1851, s. 3. Rat. Un. Cr. 

T 3 B.H.C. Cr. 37, 

L.B.R. (1872—1892), 399. 

—Attempt to cheat— Sec CHEATING. 9 C. 

2 A.L.J. 718 = 2 Cr. 

See Criminal Intimidation, ii B. 370. 

Sec Grim. Pro. Code (1898), ss. 236, 237 
I JU.13.R, 221. 

—Attempt to commit suicide — See Grim. 
Pro. code (1898), s. 439 (5), 2L.B.R. 209. 

See Criminal Trespass, is p.r. 1907 Cr. 

-44 P.W.R. 1907 = 6 Cr, L.J. 444 = 56 P.L.R, 

H7U8* I 

See House-breaking by night, 8 Bom 

L.R. 855 = 4 Cr. L.j. 450. 

See Penal Code, ss, 75,511 , 14 p.r. 1906 

Cr 

Code, -ss. 107, 109, 379, 3S2 

and 39S, 18 P.R. 1879 Cr, 

See Penal Code, ss- 124, 124.A. 153. 153-A 

14 P.W«Rj. Cr. 1907 = 5 Cr L J 
489 = 2 M.L.T. 272 = 10 P.R. Cr 1907. 


Attempt — concluded. 

« , 

See Penal Code, s. I6I, 2 A. 253. 

See Penal Code, ss. 302, 307, 15 B. 194. 

See Penal Code, ss. 307, 511. 14 A. 38. 

See Penal Code, s. 309, 8 5 = 1 Weir 

330. 

See Penal Code, ss. 354, 375 and 511, 5 B. 
403. 

See Penal Code. ss. 417, 468, 511, 25 M. 
726 = 1 Weir 481 = 12 H.L.J. 68. 

— Previous conviction for theft — Subsequent 
charge of attempt to commit theft — Enhanced 
punishment— See SENTENCE, 5 B. 140 ; also 
rr A. 120. 14 C. 357. 

See SENTENCE, 14 P.R. 1906 Cr. = 5 Cr L. 
J. 85=12 P.L.R. 1907 = 15 P.W.R. 1907 Cr. 

See Waging war against the Queen, 
L.B.R. (1872-1892), 158. 

Attorney. 

See 1. ADVOCATE. 

2. Barrister. 

3. Counsel. 

4. Pleader. 

5. Vakil. 

(1) — Crim, Pro. Code (1872), s. J86( = 3-3I0 
I of the Code of 1898) — Accused defended by 

authorised pleader — Vakalathnama, — An ad- 
vocate or attorney of the High Court or an 
authorised pleader, appearing in defence of an 
accused person, under s,186, is not required to 
vakalathnamah. 2 Weir 402 = 7 M.H.C. 
App. 40. 

(2) — Striking off the. rolls— Power of High 
Court — The High Court in Calcutta is not 
authorised in striking an attorney off the rolls, 
when such a step would not be sanctioned by 
the practice of the Courts in England, i 
B.L.R. P.C. 55 = 10 W.R. P.C. 43. 

(3) — Suspension Jor negligence. — Where 
attorney had been guilty of negligence in allow- 
ing his clerk to act in his absence and filo a 
false affidavit and adopted it without inquiring 
into its character, ho was suspended from 
practising in the High Court in its original 

' jurisdiction for one year, but he was at liberty 
to practise as a vakil on the appellate side. 
had not been proved that the clerk was acting ^ 
an attorney without a license, or had a share in 
the profits. Had this been so, the attorneys 
name would have been struck off from the rolls. 
Bourke O.C. 377. 

( 4 ) — Prosecutipn before Presidency Mggi^ 
irate by .advocate or attorney — Presider^ 
Magistrate'^ Act {IV of 1877), s, 129. — 

the exception of certain officers, - such as - W*® 
Advocate-General, Stmading-Coiizw^l, Go»^' 
ment Solicitor, etc., no counsel or attorney 
can claim the right to conduct a proseent:^ 
before the Presidency Magistrate without ms 
pcrmi&sion. 6 C. 59 = 6 C.L.R. 374. 
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Auction. 

i 

— Betting on figures of auction — See BOM, 
ACT rV OF 1887, ss. 3, 4, 5, 26 B. 533 = 4Bom. 
L.R. 271. 

Autrefois Acquit, Plea of. 

See CuiM. Pro. Code (1898), s. 403. 

(1) — Act XXV of 1S61, $, 55 — Principle . — 
\Vhere the accused was once acquitted of an 
offence, held that he was not liable to be tried 
again for the same offence and that his second 
conviction was, therefore, unders. 55. Act XXV 
of 1861, illegal. 2 Agra 3 Cr. 

(2) — Where a former trial is set aside on the 
ground of want of jurisdiction and illegality, 
such a setting aside is not a bar to a second 

trial. 2 W.R. Cr. 10. 

(3) — Discharge of a prisoner by the Sessions 
Court for illegality and irregularity of procedure 
is no bar. under s. 55 of the Code of Criminal 
Procedure, to his being subsequently tried and 
convicted of the same offence. 13 W.R. Cr. 42. 

(4) — An order for the release of the accused, 
as being not guilty, amounts to an acquittal 
and not a discharge ; such an order would 
exempt the prisoner from a second trial for the 
same offence. 18 W.R. Cr. 10. 

(5) — Stealing mul receiving stolen p,ropcrt}j . — 
The mere fact of a person’s having once been 
acquitted of the charge of stealing any pro- 
perty does not of itself prevent his trial at any 
future time on the charge of receiving the 
same property knowing it to be stolen. 25 
W.R. Cr. 47. 

(6) — Rioting and criminal tresiyass.— The 
dismissal by one Court of a charge of rioting 
instituted by the police is no bar to the trial 
by another Court of a charge of criminal tres- 
pass instituted by a third person, although the 
two charges may substantially refer to the 
same occurrence. 6 W.R. Cr. 51. 

(7) — Forgery.— P was tried on a charge of 
forging, etc., document A. and acquitted. In 
order to prove the charge, evidence was given 
in respect of another document B, which was 
also alleged to have been forged, and the prose- 
cutor mainly based his case on the alleged 
exact resemblance between the signatures to A 
and B, both of which, it was said, exactly re- 
sembled a third signature admitted to be 
genuine. Held that the acquittal in respect of 
A did not operate as an acquittal in respect of 
the document B, so as to enable the accused to 
plead autrefois acquit- 2 Ind. Jur R. S. 67 = 
7 W.R. Cr. 16. 

(8)— Crim.Pro.Code (1872), ss. 455,456,460— 
Previous acqtiittal of sot)ie of the accused and 
committal of others — High Court's order for re- 
trial <m appeal from convicted persons, effect 
of. — Where a Magistrate acquitted some of the 
accused and ctmvioted the remaining two of 
grievous hurt, and the Sessions Judge, on ap- 
peal by tho latter, bolding that- they bad been 
guilty of an attempt to ntirrdefr, referred the case 


Autrefois Acquit, Plea of — concluded. 

to the High Court, which ordered a new trial,. 
held that the proceedings taken against all the 
I five accused, though the order referred only to 
' the two who appealed from their conviction 
! was valid, and the plea of autrefois convict and 
I autrefois acquit could not be urged by any of 
I them as an answer to the charge of an attempt 
to murder. 7 N.W.P. 371 

i 

i (9) — Crim. Pro. Code (1898), ss. 1 and 403 — 

! Bombay Act V of 1878, ss. 3 (5), 56 — Acquittal 
by coynpetent Magistrate — Retrial.— Where a 
Magistnvto of the second class, who has, under 
ss. 3 (5), 56, Bombay Act V of 1878, jurisdiction 
I to try an offence against Act V of 1878. has 
' acquitted tho person so charged, no retrial can 
be held on the same charge, unless the acquit- 
I tal has been set aside on an appeal by the 
Government. 10 B. 181. [R., 1 Bom. L.R. 
15]. 

Sec Acquittal, l W.R. Cr. Letters, 10. 

See BUR. ACT III OF 1898, ss. 92 (3, 2, 3), 
180, 5 L.B.R, 12 = 9 Cr. L.J, 578 = 2 Ind. Cas. 
357. 

See Grim. Pro. Code (189S), ss. 247, 403 {!), 
2 C.L.J. 622 = 3 Cr. L.J. 115. 

Crim. Pro. CODE (1898), ss. 253, 366, 
367.437, 31 M. 543 = 5 M.L.T. 184=9 Cr. L.J. 
80. 

See Crim. Pro. Code (1898), s. 403 (i). 6 
A.L.J. 262 = 9 Cr. L.J. 526 = 31 A. 317 =2 Ind. 
Cas. 219. 

See Cbim. Pro. Code (1398), s. 423, 22 C. 
377. 

See DISCHARGE OF ACCUSED, 31 M. 543, 
12 M. 35. 

See PENAL Code, s. 352, 7 B.L.R. App. 25 
= 16 W.R Cr. 3. 

Autrefois Convict, Plea of. 

See CBIM. PRO. Code (1898), s. 403. 

— Departmental punishment — Subsequent 
punishment by Magistrate — Competency, — A 
fine judicially inflicted cannot bo remitted, if it 
is not in itself an improper one. Departmental 
punishment cannot withdraw a wrong-doer 
from the cognizance of the ordinary Courts, or 
relieve him from the penalties provided by the 
law. The fine imposed departmentally can 
probably be remitted departmentally. Rat. 
Un. Cr. C. 318 = Cr. Rg. 6 of 1887. 

See Act XIII op 1859, 21 0. 262. 

See AUTREFOIS ACQUIT, PLEA OF. 7 
N.W.P. 371. 

See Cbim. Pro. Code (1898), ss. 235 and 
403, A.W.N. 1906, '32 = 3 A.L.J. 2 = 3 Cr. L.J. 
93. 

Award. 

See ARBITRATION, 1 Agra 45, L.B.R. 
(1872—1892), 196. 
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Bad character. 

See 1. Evidence. 

2- Evidence act, ss. 53-o5. 

(1) — Helevnncy of evidence of accused's 
jirevious character . — Where evidence of the good 
character of an accused person has not been 
given, evidence of his previous bad character 
is irrelevant at any st.age of a criminal proceed- 
ing as covered by the explanation to s. 54, 
Evidence .\ct. 15 P.R. 1888 Cr., F.B. 

( 2 ) — Relevancy of previous conviction — Evi- 
dence Act. ss. 14. 43, 54. — Except for the pur- 
pose of awarding enhanced punishment in cases 
falling within the provisions of s. 75, Penal 
Code, evidence of previous convictions now 
stands upon the same footing, as regards 
admissibility, as other evidence of bad character. 
Such evidence is only relevant where the 
accused has shown that he has a good character 
or where the bad character of any person is 
itself a fact in issue (s. 54, Evidence Act), or 
where the existence of the judgment of convic- 
tion is itself a fact in issue, or relevant under 
some other provision of the Evidence Act {vide 
s. 43), such as s. 14 or s. 8, and possibly certain 
other sections referring to the relevancy of 
facts. 7 P.R. 1895 Cr. 

Bail. 

See 1. Bail Bond. 

2. Crim. Pro. Code (1893), ss. 497- 
498. 

{!)— Granting of hailin appeal — Practice . — 

A convicted person should not be admitted to 
bail where the chance of his acquittal depends 
on a mere technical ground. Rat. Un. Cr. C. 
480. 

{2)—Release on bail of accused — Qroxuxdsupon 
which release may be ordered. — The question, 
whether an appeal should be admitted is not 
the same as the question whether an appellant 
should be released on bail, and Criminal 
Courts, to which applications for release on bail 
are made before the appeal is heard, must 
alw.iys be on guard, lest they should fall into the 
error of prejudging the case before the appeal 
is heard, or lest, to avoid this danger, they 
should fall into the habit of passing indis- 
criminate orders for release on bail without 
any real consideration of the grounds upon 
which such release may be properly ordered. 
The main questions for consideration when an 
application for release on bail is made by an 
appellant who stands convicted and sentenced 
by a (5ourt of competent jurisdiction are 
•where, upon perusal of the judgment or the 
record and the petition of appeal, prima facie 
ground is disclosed for substantial doubt whe- 
ther the conviction or sentence can be main- 
tained, or, secondly, whether circumstances 
beyond the control of the appellant are likely 
to delay the decision of the appeal for an un- 
reasonable time. L.B.R. (1B93 — 1900), 235. 

(3) — Grim. Pro. Code (J89S), s, 497 — Bail 

Grant of hail in non-hailable offences | 


Bail — continued. 

Practice. — The rule in respect of non-bailable 
offences is that bail is not to be taken except in' 
special circumstances. 8 Bom. L.R. 420=^3 Cr. 
L.J, 499. 

(4) — Grim. Pro. Code (iflPtf), s. 498— Bail — 
Non-bailable offence. — An accused person ought 
to be released on bail until reasonable grounds 
are made out on the evidence fer believing him 
to be guilty. 10 C.W.N. 1093-4 Cr. L.J 221. 
[i?., 13C.W.N. 43, 13 C.W.N. 51 = 4 M.L.T. 
432J. 

(5) — Discretion of High Court or Court of 
Session as to granting of bail — Crim. Pro Code 
{1898), s. 493. — S. 498, Grim. Pro. Code, 
gives the High Court or Court of Session an 
unlimited judicial discretion with an applica- 
tion for admission to bail. 1 L.B.R. 62. 

(6) — S. 498 of the Code of Criminal Procc* 
dure gives the Court of Sessions and High 
Court very wide powers to admit an accused to 
bail even when he is charged with .a non-bailable 
offence. The admission to bail is a matter 
within the discretion of the Sessions Judge. 
In this case the Judge having exercised bis 
discretion with proper care, the High Court 
refused to interfere. 5 A. L.J. 419 Cr. = A.W.N. 
1908, 195 = 8 Cr. L.J. 49. 

(7) - -Orvn.Pro.Code (18/3), s. 125 — Non-bail- 
able case — Admission to bail by Police officer.-^ 
APoliceolficer reports for the orders of a Magis* 
tratea non-bailable Case under s. 125 , Grim. Pro. 
Code, admitting the accused to bail, there being, 
in the Police officer’s opinion, no sufficient 
evidence to justify the immediate transmission 
of the accused to the Magistrate. The Magis- 
trate, however, considers that the evidence 
does establish a prima facie case, and he, 
accordingly, orders its committal to him B*' 
solved, that the admission to bail by the Police 
under s. I‘i5 of the Code being a purely 
provisional arrangement, when the Magistrate 
determines that there is a prima facie case of a 
non-bailable offence, the accused should be re- 
arrested and forwarded to the Magistrate in 
custody. Rat. Un. Cr. C. 121. 

(8) — Sufficiency of bail — Duty of the 

— If the Court admits a man to bail, it is of 
course at liberty to call for, a report from the 
Police as to the sufficiency of the bail, but the 
duty of deciding as to the sufficiency or other- 
wise is with the Court itselL and not with tM 
Police. If such duties arc irregularly entrusted 
to the Police, two dangers are likely to an»e : 
first, a Police officer may sometimes be un- 
scrupulous enough to take advantage of the 
power entrusted to him for the purpose ci 
extortion, secondly, the bringing of false cha^e® 

against the Police. 15 C. 455. 

(9) — Bai7( effect of, — A person who is releas- 
ed on bail cannot be regard^ as under 

ment so long as he is on bail, though it 
not have the effect of restoring compl®** 
freedom. 30 C. 872, P.C. =30 LA. 154*7 0* 
W.N. 729 =5 Bom. L.R. 490. 
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Bail — continued. 

(10) — Arrest of accused person — 
for bail — Evidence necessary to revuind the 
acctised person to custody. — Where an accused 
person, after hisarrest, applies for bail, evidence 
should be Riven on which the Magistrate could, 
in the exercise of his discretion, determine 
■whether for the ends of justice it is necessary 
to detain the accused in custody. It will not 
be necessary on the first occasion accused 
persons are produced before the Court to go 
fully into the charge ; it is ordinarily sufficient 
to show by the evidence of a police officer that 
the police are in possession of information 
which they believe to be reliable, that an ofience 
has been committed and that the accused are 
concerned in its commission. When the 
accused are brought up after a remand, some 
direct evidence of the connection of the accused 
with the crime should bo required to justifj’ 
the Magistrate in refusing bail, and with each 
remand the necessity for the production of 
implicating proof becomes more strong. 6 M. 
69 = 2 Weir 413. [B., Rat. Un. Cr. C. 892). 

(11) — Cri>«. Pro. Code {1872). ss, 160. 352, 
355 and 185 ( = ss. 76, 90, 93 of the Code of 
1898) — Arrest of tcitnesses — Bail. — A Magistrate 
is competent to admit to bail recalcitrant 
witnesses arrested under ss. 352 and 355 (s. 90) 
of the Grim. Pro. Code. 2 Weir 39. 

(12) — Act XVIII of 1850 {The Judicial 

Officers' Protection) — Refusal of bail. — Theduty 
of a Magistrate in accepting or refusing bail is 
not merely a ministerial but a judicial duty. A 
mistake in the exercise of that duty, without 
malice, will not sustain an action. 2 M.H.C. 
396. [R., 6 M.H.C. 423]. 

(IS)— Crim. Pro. Code {1882), s. 55~02>tion 
of the person arrested to furnish bail. — When the 
Police act under s. 55, they are bound to give 
the person arrested the option of bail, and the 
bail should not be excessive, but in accordance 
with the position in life occupied by the person 
arrested. 14 &. 49. 

(14)— Crtm. Pro. Code, s. 107— Proceedings 
“-~Bail. — ^No bail should be called for from a 
person, against whom proceedings under s. 107 
of the Crim. Pro. Code, are contemplated, but 
not actually initiated. The most that can be 
required of him is to furnish recognizance, and 
that only where there is any likelihood 
absenting himself from Court. 11 C.W.N. 
419=6 Cr. L.J. 194. 

Contempt of Court— Criminal Proce- 
dure Code (iddi), 8. 163.— It sufficient bail is 
tendered in a case of contempt, the Court 
before which the offence is committed is bound, 
under s. 168, Crim. Pro. Code, 1861, to 
accept it. 12 W.R. Cr. 18. 

(16)— Crim. Pro. Code (1872), s. 390— Power 
of Sessions Court to admit convicted person to 
bail, — The Court of Sessions is not competent 
to make an order, under s. 390, Crim. Pro.C^de, 
1872, directing the admission of a convicted 
person to bail, as a convicted person is not an 
accused person.l A. 181, 17 B.834j. 


Bail — continued. 

(17) — A Court of Sessions acting under s. 29G, 
Crim. Pro. Code, 1872, has no power to admit a 
convicted person to bail. 3 C.L.R. 404. 

(18) — A Sessions Judge has-:no jurisdiction to 
release an accused on bail after convicting him, 
pending his appeal to the High Court. Crim. 
Pro. Code (1898), s. 498 indicates generally 
the powers of a Sessions Judge to release on 
bail all prisoners who he thinks may be found 
to have been wrongly convicted, and wlmso 
case he can either deal with, himself or has 
power to refer to the High Court. It does not 
give him power in any w'ay to alter or vary his 
own order. 4 Bom. L.R. 55. (i?-, 15 *P.R. 
1908 Cr. = 19 P.W.R. 1908 Cr. = 8Cr. L.J. S9] . 

(19) — S. 390, Crim. Pro. Code, 1872, refers 
only to the period during which a case is under 
enquiry and when the party concerned is still 
in the position of an accused persoo, and, there* 
fore, the Sessions Judge cannot admit him to 
bail after he is sentenced and convicted. 24 
W.R. Cr. 8; 23 W.R. Cr. 40 ; 3 C.L.R. 404; 

3 C.L.R. 405 (note), [i?., 17 M. 334] . 

(20) — Power of Sessions Judge to give bail 
pending reference to High Court. — Pending a 
reference to the High Court under Act X of 
1872, s. 296, a Sessions Judge cannot release on 
bail persons convicted bv the Magistrate. 24 
W.R. Cr.7. rCoTW., 22 C. 6C9 ; B., 17 B. 3343. 

(21) — A person sentenced to one month’s 

imprisonment by a Magistrate, from which 
sentence no appeal is allowed under s. 411 of 
Act XXV of 1861 , is not an accused person with- 
in the meaning of s. 436 of the same Act, so as 
to bo admitted to bail by the Court of Session, 
when his case is referred to the High Court 
under s. 434 of the same Act. 1 B-L.R.A. Cr. 
7 ; 10 W.R. Cr. 16. [R., 17 B. 334 ; D., 2 C. 

L.J. 379]. 

(22) — Power of Single Judge of High Court 
pending appeal — Release on bail. — Pending the 
hearing of an appeal, a single Judge of the High 
Court mav order the release of a prisoner on 

bail. W.R. 1864 Cr. 18. 

(23) — Crim. Pro. Code {1882), s. 497 — Order 
granting bail — Power of DistHct Magistrate to 
revise the order. — The discretionary powers 
vested in a ^lagistrate of granting bail arc not 
revisable by the District Magistrate. If he 
considers the order to be wrong, the proper 
course is to refer it to the High Court. 22 B. 
549. 

(24) — Crtm. Pro. Code, Act X of 1882, s. 497 
— Discretion of Magistrate — Interference of 
High Court. — The High Court will be very 
cautious in interfering with the discretion of a 
Magistrate in case of bail under s. 497 of the 
Crim. Pro. Code, especially where the prosecu- 
tion has not tendered evidence to connect the 
accused with the ofience. Rat. Un. Cr. C. 892. 
(6 M. 63 and 6 M. 69, R.) 

(26)— Crim. Pro. Code (1872), s. 297— Pro- 
ce^ings on an application for bail, whether judi- 
cial proceedings — High Court's powers of inter- 
ference,— llhe proceedings in which it is or has 
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Bail — continued. 

to be determined whether bail from an accused 
person should be taken falls within the definition 
of “ judicial proceeding ” and the High Court 
has power to interfere with orders made in such 
proceedings when they prove to bo illegal. 6 M. 

63 = 2 Weir 409. [F., Rat. Un. Or. C. 802] . 

{20) - Convictio)i of pe>so}i by High Court 
Sessions — Appeal to Privy Council — Jurisdiction 
of High Court to release the accused on bail. — A 
person was convicted and sentenced by the 
Criminal Sessions of the Madras High Court. 
Upon a certificate beinggranLcd bytbe Advocate- 
Genera) under s. 2G of the Letters Patent, 
the High Court bad reviewed the case and 
determined that the conviction on certain 
counts ought not to bo uphold and therefore 
reduced the sentence. The accused obtained 
special loavcto appeal to Her Majesty in Council 
and was asked by the Judicial Committee to 
apply for bail to the High Court. On his 
applying to the High Court to be released on 
bail, held, that the High Court had jurisdiction 
to make an order, iu the circumstances of the 
case, releasing the accused on bail, pending the 
decision of the Privy Council. Having also 
regard to the rule laid down by the Privj' 
Council as to the circumstances iu which an 
appeal in a criminal matter will be admitted 
by the Privy Council tEx-parte Carew, 1S97, 
A.C. 790), the accused ought to be released on 
bail in the present case. 24 M. 161 = 2 Weir 
657. 

(27) — Crim. Pro. Code {189S), s. 498 — Chief 
Court has no power to release a prisoner on his 
expressing intention of appealing to the Privii 
Council.— Held, that, after deciding a criminal 
case, whether on the Original, Appellate or 
Revision side and upholding the conviction of 
a prisoner, the Chief Court, Punjab, has no 
power under s 498, Crim. Pro. Code (.\ct V 
of 1898), to suspend the operation of his sen- 
tence and to release him on bail, on his assert- 
ing his intention to appeal to His Majesty in 
Council, because ; — (a) the section does not 
refer to a case where the Court is functus officio 
but refers to cases whore the Court has still 
some power left as regards the sentence of the 
accused ; (6) the Crim. Pro. Code, docs not 
provide for an appeal to the Privy Council and 
does not provide for the release of the accused 
appealing to the Privv Council. 19 P.W.R. 
1908 Cr, = lS P.R. 1908 Cr. = 8 Cr.L.J. 89. 

(23) — Crim. Pro. Code (1898), ss. 497, 496, 
167 and 344 — Explosives Act {VI of 1908) —Bail 
when to be granted— Likelihood of absconding 
—^Evidence of complicity— What evidence suffi- 
ciejit— Police-officer swearing to existence of 
evidence— Delay in production of evidence — Re- 
mand — Bail, cancellation of, — On a question 
whether bail should be granted by the High 
Court to certain persons undergoing trial 
under the Explosives Act (VI of 1908), 
held that the decisions of English Courts are 
not necessarily a safe guide in interpreting sec- 
tions of the Criminal Procedure Code. It is 
not correct to say that, in exercising its discre- 
tion uudet s.^93 of the Co^e in granting bail to 
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under-trial prisoners, the High Court should 
confine itsaltention only to the question whether 
the prisoner is> or is not likely to abscond. 
There may be other circumstances also which 
may affect the question of granting bail to 
accused persons w’ho are alleged to have com- 
mitted crimes of a grave and serious nature. 
It is the right of an accused person to 
demand that the charge against him should 
be tried without any unreasonable delay, and 
such delay will dispose the Court to grant bail. 
Under s. 167 of the Code, a Magistrate, on the 
mere perusal of the entries in the police diaries 
relating to the case to which the accused have 
no access, may. from time to time, authorize 
the detention of the acoused in custody for a 
term not exceeding 15 days on the whole. 
Thereafter, he can, under s. 344, by a warrant 
remand an accused for any term not exceeding 
15 days .at a time, if sufficient evidence has 
been obtained to raise a suspicion that the 
accused may have committed an offence and it 
appears likely that further evidence may be 
obtained by such remand. Where, on the ac- 
cused being placed for trial, a police-officer of 
superior rank swore to the existence of evidence 
implicating the accused, and it did not appear 
that the production of the evidence was being 
unreasonably delayed, bail was refused. Bail 
was allowed, however, to those in regard to 
whom the production of evidence was being 
unreasonably delayed. A Magistrate may 
commit an accused person who has been re- 
leased on bail, if a prinui facie case is made out 
against him by the sworn testimony given 
before him. 13 C.W.N. 43 = 36 C. 166 = 9 Cr. h. 

J. 375 = 1 Ind. Cas. 738. 

(29)— Pro. Code 11898), s.s. 497 ajid 
49S— Explosives Act {VI of 1908)— Bail, wh^ 
to be granted — Object of bail — Non-hailabU 
offence — Likelihood of abscoiiding — Seriou^^ 
of offence charged — Evidence of complicity 
What kind of evidence sufficient — Prosecutiw, 
opportunity to, to produce evidence — 

Conspiracy, case of — Cancellation of bail. The 
petitioners who were charged with offences 
under the Explosives Act (VT of 1908), which 
are non-bailablc and of a very serious natuWi 
were refused bail by the enquiring Magistw*®* 
Held, {per Mitra, J. ; Coxe, J., dissentientej 
on an application to the ffigh Court, unde 
s. 498 of the Crim. Pro. Code, for haii. 
that the main question for considerati<^ 
whether there were reasonable grounds w 
believing that the petitioners were 
offences of which they were accused. ^ 

considerations must also arise, and one o 
those, which has always guided 
Justice both in England and India, is, whetn ^ 
there are any grounds for supposing , 

accused, if released on bail, would 
attempt to escape justice by avoiding 
ing an enquiry or trial. An acoused - 
ordinarily be released on substantial ban, ud 
reasonable grounds are made out for 
his guilt. If, after remand, evi<^c« <» ^ 
incriminating character is not adducede an 
the prosecution had already sufficient, W® 
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adduce sucb evidence, the Court would reason- 
ably come to the conclusion that such evidence 
was not forthcoming at the time. It should 
then, under s. 497, cl. (2) of the Code, release 
the accused on bail, whatever be the nature of 
the offence, though the preliminary enquiry 
should proceed. Whether there are reasonable 
grounds or not for believing that the accused are 
guilty of the offences charged must be decided 
judicially, that is to say, there should be tangi- 
ble evidence, on which, if unrebutted, the Court 
might come to the conclusion that the 
accused might be convicted. The statement 
by a witness in the witness-box that he has 
seen a certain act done— *an act of an incri- 
minating character— may bo sufficient. As to 
whether the witness can be fully relied on or 
not is a question for subsequent consider.vtion. 

But if there be no evidence whatsoever or evi- 
dence of a very flimsy character on the face of 
it, the inference would naturally be, after a 
reasonable time has elapsed since the begin- 
ning of the enquiry, that there are no ro.ison- 
able grounds for supposing that an accused is 
guilty. The prosecution must, however, have 
a fair opportunity, according to the nature of 
the case, of adducing evidence of a really in- 
criminating character. The detention of an 
accused uuder trial is not intended to be 
penal, but its object is to secure attendance. 

The seriousness of an alleged offence and some 
evidence of its perpetration by the accused 
would, however, justify detention. 
od to an accused person may be cancelled d> 
the Magistr.ite. if, upon further evidence pro- 
duced. a case is made out against b>ni- 
C.W.N. 51 = 4 M.L.T. 432 = 36 C. 174 = 9 Cr. 
L.J. 409 = 1 Ind. Cas. 910. 

(30)— Ss.49dand 124, Crim. Pro. Code {1S82), 

— IV/u) can apply for 6aif.— where a person 
arrested under s. 114, Grim. Pro. Code, "fas 
refused bail on the ground that he could claim 
it under no provision of the Code, held that, 
under s. 496, Crim. Pro. Code, “ any person j 
other than a person accused of a non-baiiabie 
offence " who “ is arrested or detained without 
warrant by an officer in charge of a police 
station, or appears, or is brought before a ; 
Court ” may claim it. It is extremely unsa e 

to trust to a marginal note as giving the full 
purport of the section to which it relates, o 

C.P.L.R.aiCr. I 

{Ql)~LiabiHly of sureties— Crim. Pro. Code, j 
ss. 498 and 499.— Before any person is released : 
on bail, a bond for such sum of money js 
thought sufficient shall be executed by the 
accused, and in the case of a releare on 
one or more sureties. The penalty of the 
bond should bo a specific sum which the princi- 
pal and the sureties bind themselves jointly 
and severally to pay in case of default. Mom 
than the penalty of the bond cannot to 
recovered from one or all of them. 2 L.B.K. 
289 . (1 L.B.R. 79, 1 U.B.R., 1897—1901, 26, 

il.) 

(32)— Discftdtrge /o** want of 
minaf Procedure Code {Act XXV of X861), 

46 


Bail — concluded. 

s. 212 -Act X of 1872, s. 5S9.— Where the 
accused in a case of dacoity and as&inlt wore 
discharged by the Magistrate for want of oyi- 
dence, but were ordered to give certain security 
to appear before him any time within six 
months if called upon, held that the order for 
securitv was illegal and should be quashed. 

1 B.L.'R.S.N. 26 = 10 W.R. Cr. 34. 

S^eACT XV OP 1903, ss. 7 and 8, 33 C. 1032 
= 4 Cr. L.J. 366. 

ACT XIV OF 190S, ss. 12, 14 (1). 14 
C.W.N. 512, 516. 

See BOM. ACT VIII OF 18G7, s. 12. Rat. Un. 
Cr. C. 26. 

— Bail for personal appearance at a future 
date of accusedpennitted to appear by agent. — 

Sec Crim. Pro. Code (1893), s. 50, Col. Dig. 
Cr. 9 of 1873. 

See CRIM. PRO, CODE (1398), S3. 75, 76. 13 
C.W.N. 1091. 

See CRIM. PRO. CODE (1393), ss. 106, 226. 
354, 7 M.L.T. 104. 

See Crim. Pro. Code (1398), ss. 1-25 and 476, 

14 C.W.N. 306. 

See CRIM. Pro. Code (1393), ss. 439 and 
497, 10 M.L-J. 411. 

See CUIM. PRO. CODE (1893), s. 496, 5 
N.W.P. 366. 

—Of persons appearing before Magistrate and 
I rele.ased on bail. — See CRIM. PRO. CODE (1898), 

I s. 496. 32 G. 80 = 8 C.W.N. 779. 

See Letters P.\tent (Madras), cl. 15, 

1 4 Ind. Cas. 871 Cr. 

See Practice and Procedure, is B. 
488. 

See Security to keep the peace, 4 
Cr. L.J. 456 = 11 C.W.N. 121. 

See sentence, 7 C.L.R. 393. 

Bail Bond. 

See 1. Bail. 

2. Grim. Pro. Code (1893), s. 514. 

3. Security to keep the peace. 

4. Security for good beha- 
viour. 

5. Security Proceedings. 

(1) — Crt»i. Pro. Code (1898), s. 514 — Bail 
bond — Guarantee by surety for appearance 
of accused — Non-appearance of accused 
before a different Magistrate — Forfeitxtre of 
bond. — Where a person stood as a surety for 
an accused and executed a bond guaranteeing 
> the appearance of the accused before the 
Deputy Magistrate before whom the case was 
pending, and the accused did not appear before 
the District Magistrate to whom the case was 
subsequently transferred, held, that there was 
no breach of the condition of the surety bond 
so as to make the surety liable to pay the 
penalty. 30 C. 107=6 C.W .N. 885 . 

If, N. D AR, ■, XHTir 

Vakil High Court, 


723 


THE all INDIA DIGEST. 


724 


Bail Bond-— concluded. 


Bailiff. 


(2)— Crim. Pro. Code (1S08), s. 5l4:~Bail 
bonds for production of accused before Sessions 
Court on a certain date — Requisition to appear 
before District Magistrate — Non-appcaratice^ 
Liability of sureties.— A bail bond recited, “ we 
hereby stand surety for the production of the 
above named persons in the Sessions Court, on 
the 1st December next in the sum of Rs. 200 
each, and in case of default, we shall forfeit the 
amount of the surety to the King-Emperor.” 
The accused appeared in the Court of Sessions 
on the 1st December, 1903, and on the other 
dates of the hearing. After the appeals were 
dismissed by the Sessions Court, the District 
Magistrate ordered the sureties to produce the 
persons named within 14 days. They did not 
do so. Then the District Magistrate ordered 
forfeiture of ten per cent, of the amounts of the 
bond. Meld, that the condition of the bonds 
was satisfied when the accused appeared before 
the Sessions Court on the 1st December, 1908, 
and that the subsequent proceedings of the 
District Magistrate were not valid. Such a 
bond should conta.in a clear proviso for the 
production of the accused persons before the 
Court or officer who is to take measures to 
secure the surrender of the accused and to 
recommit them to jail in terms of the warrant : 
(sec General Rules and Circular Orders Criminal 
of the High Court, Chap. I, Rule 119). 36 C 
749 = 10Cr. L.J. 251 = 3 Ind. Cas. 188. 


(3) — Bail bond — Forfeiture of bond — Terms 
of bond — Evidence to explain /erms.— Where 
the petitioner was released on bail pending the 
decision of his petition for revision against his 
conviction under s. 409, I.P.C., and the bail 

his surety provided that the 
petitioner shall attend before the Chief Court 
on the day or days that he may be ordered 
therefor in order to prosecute his case in 
obedience to the order of the Court, and in 
case of his making default therein, the surety 
bound himself to forfeit the sum of Rs. 2,500 
and the petitioner failed to surrender to his 
bail after the decision of his petition, held 
that the surety vouched for the appearance of 
the petitioner only on the dates he might be 
ordered to attend in order to prosecute his 
case, which means the date fixed for his 
hearing ; in the absence of notice to the peti- 
tioner that he should remain in attendance 
until bis appearance was dispensed with the 
surety committed no breach of his bond when 
the petitioner disappeared without the leave of 
the Court ; a bail bond must be interpreted 
with reference to its own language, if it is 
plain, and no external evidence will be admit- 
ted to explain its conditions. 55 P.L.R. 1902. 

See Contract act, ss. 23 and 24, 10 Bom. 
Xi>Ri 653* 




Sec Notice, 4 M.H.C. App. 45. 

See SURETY BOND. Rat. Un. Cc. a 126. 



Illegal resistance to attachment of pro- 
perty by bailiS— 5ee PENAL CODE, s. 183. 15 
B. 664. 

Balance Sheet- 

Balance sheet under the Indian Companies 
Act, naturd of— 5ee ACT VI OF 1882, s. 215. 
16 A. 88. 

Cheating by finishing false balance sheet— 
See Penal Code, ss. 109, 415, 418, 16 A. 
88. 

Banke 

See ACT VI OF 1832. 16 A. 88. 

Banker. 

(1) — Loss of hundi — Negligence — Criminal 
Act of Bank servant. — A person sent a hundi by 
post to a bank, and the bank presented it for 
payment by one of its servants, who brought 
it back reporting that payment had been 
refused. The manager of the bank with the 
intention of returning it to the owner placed 
it in an envelope, sealed and stamped, which 
was laid upon the table ready for the post, in 
accordance with the custom of the bank. 
The hundi did not reach the owner and it 
afterwards appeared that the bank servant 
presented it for payment the following day, 
and obtained cash for it. Held that the bank 
was guilty of such neglect as to render it lia- 
ble for the amount of the hundi. 2 Hyde 57. 

See ACT VI of 1882, 16 A. 88. 

— Use by banker of customer’s money — See 
Crimin.vl breach of trust, 32 P.R. 1901 Cr. 

Banker and Customer. 

See Criminal breach of trust, 135 P. 
L.R. 1901. 

Bankers’ Books Evidence Act. 

See Act XVIII OF 1891. 

Barrister. 

Seel, advocate. 

2. attorney. 

3. Counsel. 

4. Pleader. 

6. Vakil. 

(1) — Suspension from practising — Malus 
animus — Ground for suspension. — An order of 
a High Court suspending a barrister from P^' 
tise for five years was set aside, the ground 
being that there was no malus animus to show 
an intention to commit a fraudulent act, a 1~ 
though there had been grave irregularity, 

B.L.R. 8S = 17 W.R. 35 = 14 M.I.A. 267. 

(2) — Barrister or pleader appearing as ^*7*' 
gant in person — Practice. — ^In cases where » 
barrister or pleader appears before the Coi^ 
as a litigant in person, he must not address the 
Court from the Advocate’s table or in robes, 
but from the same place and in .the same 

as any ordinary member of the public. 9 A. 189» 

See Act XIV OF 1908, 13 C.WJI. 

See Advocate, 15 P.R. 1897 Cr^ - 
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Bastardy Proceedings. 

See 1. Grim. Pro. Code (1898), s. 4SS. 

2. Maintenance. 

— Pro. Code (1883), s. 4SS—Bastnrd7j 
proceedings — Their nnture — Evidence Act, 
s. Bastardy proceedings, under s. 488, 

Crim. Pro. Code, aro civil proceedings within 
the meaning of s. 120 of the Evidence Act, and 
the defendant thereto may give evidence on 
his own behalf. 16 C. 781. 

Battle-axe. 

See ACT XI OF 1878. s. 4 (3), 1 Weir 054. 

Bazaar. 

See ACT V OF 1361, U.B.R. (1892—1896), 
Vol. I. 296. 

Beggar. 

—Liability of a beggar to pa> maintenance— 

See Maintenance, 2 Weir GiO. 

Begin. Right to. 

See CRIM. PRO. CODE (1898), s. 434, 8 B. 
200 . 

See Reference, i9 C. 380. 

Bench of Magistrates. 

( 1 ) — Bench of Magistrates, powers of — Crim. 

Pro. Code (X of 1872), ss. 50, 530 .- -A Bench 
of Magistrates, being empowered only to try 
ofienoes. is not competent to deal with the 
miscellaneous matters mentioned in s. 530 of 
the Crim. Pro. Code of 187*2. 3 C. 754. 

(2) — It is not competent to a Bench of 
Magistrates to deal with a c.ase under s. 530. 

2 G.L.R. 263. 

{S)--Bench of Magistrates, decision of— 
Appeal - Summary procedure- — No appeal lies 
to a District Magistrate, in a case tried under 
Chap. XVin of the Crim. Pro. Code, from the 
decision of a Bench of Magistrates consisting of 
an Assistant Magistrate with second class 
powers and two or more Honorary Magistrates. 

« C. 66 = 11 G.L.R. 423. 

(4)-Jrre<7uZar order by Bench of Magistrates 
— Case partly heard by one Bench and decided 
by another. — Where, in a sumniary case, no 
member of the Bench of JIagistrates, that 
heard the evidence for the prosecution, was on 
the Bench that recorded, on another day, the 
evidence for the accused and acquitted them, 
held, by the High Court, that the order of 
acquittal was irregularly made and should be 
set aside and the case should be tried de novo, 
12 G. 588. 

(5) «_Wtere a prosecution was commenced 
before a Bench of Magistrates, and on a subse- 
quent day the trial was proceeded with before 
a Bench which contained only one of the Magis- 
trates, who heard the case on the previous 
occasion and the ivccused was convicted, the 
High Court set aside the conviction and ordered 
a new trial* 18 M. 394 = 2 Weir 17. 

(6) — Where evidence for the prosecution was 
taken before two Honorary Magistrate.^ and, 
on a subsequent day> the evidence for the 
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1 

defence was taken before one of them and 
another Magistrate who delivered the judgment 
and convicted the accused, the High Court set 
aside the conviction and ordered a new trial. 

20 C. 870. [F., ‘23 C. 194, 18 M. 394 = 2 Weir 
17 ; D., 21 M. 246 = 2 Weir 17]. 

( 7 ) — Iq the absence of any provision of law 
providing for a change in the constitution of 
Benches of Magistrates, only those Magistnites, 
who have heard the whole evidence can decide 
a case. S. 350 of the Code does not apply to 
cases of this description. A decision given by 
a Bench consisting of three Magistrates, only 
two of whom heard the entire evidence, was 
set aside. 23 C. 194. [R.. 1 N.L.R. 187 ; D., 2 
Weir 17 = 21 M. 246, 3 N.L.R. 67]. 

(gj — Trial by Beyich of Magistrates — Absence 
of some of the members at the adjourned trial, 
effect of. — Where a case triable by a first class 
Magistrate was at first tried by a Bench exer- 
cising first class powers, but the individual 
Magistrates having no such power, the case was, 
at the adjourned trial, tried before only one of 
them, held that he was not competent to try 
the case alone. 2 C.L.R. 348. 

( 9 ) — Bench of Magistrates — Absence of one of 
them during a portion of the trial. — Where a 
person was tried by a Bench consisting of a 
stipendiary and two Honorary [Magistrates, and, 
in the course of the trial, one of the Honorary 
Magistrates, was absent, and important evidence 
was recorded in his absence, but on the following 
day he resumed his seat and joined with, the 
other Magistrates, in signing the order for the 
conviction of the accused, held, that the convic- 
tion was bad. 13 C.L.R. 212, 23 C. 194; 

R.. 20 C. 870, 25 C. 233]. 

(10) — Whore three out of the six Magistrates 
constituting a Bench, who had heard only the 
defence part of the trial, expressed their judg- 
ments in the case, as well as the three who had 
tried the case throughout, and came to the 
same conclusion as the latter three Magistrates 
on a question of law, held, that, as the conclu- 
sion they had arrived at was a correct one, the 
irregularity was not of such a nature or degree 
as to vitiate the proceedings, or to require the 
interference of the High Court. 2 Weir 18. 

(11) — Crim. Pro. Code (1882), s. 16 — Bench of 
Magistrates — Highl of an absent member to vote. 
— A I^Iagistrate who has been absent from the 
Bench during a material part of the trial of a 
case is entitled to vote with his brother-Magis- 
trates, when a difference of opinion arises. 2 
Weir 13. 

(12) — Crim. Pro. Code (1882), s. 261 — Offence 
urider s. 48, Police Act (XXIV of J859) — Juris- 
diction of Bench of Magistrates. —S. 48 of the 
Police Act. which relates to obstruction and 
nuisances in roads (within the limits of 
towns), is a general conservancy clause, and the 
ofiences committed thereunder are within the 
cognizance of a Bench of Magistrates. 13 M. 142 
= 1 Mreir910=2 WelF327. 
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(13)— Cri;«. Pro. Code {1882). $s. 15 and 16— 
Coyix'iction hy a Bench of Magistrates consisting 
of an appointed Chairman and onotJier Special 
Maoistrate—Poicer of Chaimnnn to convict, 
availing himself of his right to a casting vote.— 
Paragraph 1 of the Rules made by the Govern- 
ment, dated 5th April, 1SS9, under ss. 15 and 16, 
Grim, Pro. Code, as amended bv the Govern- 
ment Order, dated ISth July. 1889, lays down 
that, in the absence of a salaried Magistrate, 
the Bench could not consist of less than three 
members. Government order, dated 30th July, 
1890 merely empowered the Benches of Magis- 
trates at Madura and Dindigal to try, even in 
the absence of a salaried :Magistrate,the offences 
under the Penal Code specified in clause 1 
of paragraph 1 of the Rules, dated 5th April, 
1889. a class of offences, which was theretofore 
triable by them only in conjunction with a 
salaried Magistrate, and it appointed specially 
designated Presidents for the trial of such 
but the power was given and the Chairman 
appointed subject to the Rule contained in the 
pros’iso to paragraph 1. Where .a person was 
tried by a Bench of Magistrates at Dindigal 
consisting of a pensioned District Munsiff. who 
had been appointed the Chairman of the Bench 
and one Special Magistrate, for an offence 
punishable under s. 352 of the Penal Code and 
the Magistrates differing as to the guilt of the 
accused, he was convicted by the Chairman 
availing himself of his right to a casting vote, 
fields that the Court was not legally constituted 
and that the conviction was wrong. 16 M. 410 
= 2 Weir 14. 


^'^^)~^'^nicipal offence— Salaried officer of 
Municipality — Disqualification — Crim. Pro. 

Code(1882), S.555.--A convictionfor a Municipal 
offence, by a Ben<;h of Magistrates including a 
salaried officer of the Municipality, is bad in 
spite of the provisions of s. 555 of the Crim 
Pro. Code. 10 C. 194. 18 B. 442: D 

15 A. 192]. 


(15) Bench of Magistrates — Conviction in 

absence of two members of the BertcA.— Where a 
case was tried by a Bench consisting of seven 
Magistrates and when the judgment was pro- 
nounced and the accused w.as convicted, only 
five out of those seven Magistrates were present, 
held, that the mere circumstance that two out 
of the seven Magistrates were absent on the 
day when the accused was convicted did not 
affect the legality of the conviction. 21 M. 246 
= 2Weir 17. (fi., 3 N.L.R. 67]. 

(16) Trial by — Alteration in constitution of, 
during frtaf— ‘Quorum.’— Where a Bench of 
Magistrates consisted of four members, but 
only two of them, who constituted a quorum 
of the Bench, sat throughout the trial, heard 
all the eridence and decided the case, the re- 
moval from the Bench, during the trial, of two 
other Magistrates, who were supernumerary to 
the quorum necessary to constitute a valid 
Bench, does not invalidate that Bench or 
vitiate the trial. 8 N.L.R. 67 = 6 Cp. L.J.48. 

(17) —Bench 0 / MagiatraUs— Powers of mem- 
ber to act vndependeniXy of the Bench.— An 


Bench of Magistrates— concluded. 

Honorary Magistrate, who is a member of an 
independent Bench, which exercises third class 
powers, cannot act independently, that is to say, 
when not sitting on the Bench, unless he is 
authorised to act independently. 29 0.483 = 
6C.W.N. 596. 

See Mad. Act XXIV OF 1859, s.48, 13 M. 
142 = 1 Weir 910 = 2 Weir 327. 

See Crim. Pro. Code (1898), s. 15, A.W.N. 
1902. 148. 

See Crim. Pro. Code (1898), s. 16. cl. (d), 
3 C.L.J. 492, P.B. = 10 C.W.N. 642. 

See Crim. Pro. Code (1898). ss. 16 and 350, 
20 C. 870. 

— Power of Bench of Honorary Presidency 
Magistrates to take action under s. 106, Ciim. 
Pro. Code— St’c BENCH OF HONOR.VRY 
PRESIDENCY MAGISTRATES, 7 Bom. L.R. 
833. 

See Crim. Pro. Code (1898), s. 21, 8 C.W. 
N. 862. 

See Crim. Pro. Code (1893). ss. 264, 
407, 9 M. 36 = 2 Weir 460. 

— Municipal Councillor reporting a case for 
prosecution- -His competency to be one of 
Bench of Magistrates to try the case— 
Crim. Pro. Code (1898). s. 558, 2 Weir 728. 

Sec SUMMARY TRIAL, 4 L.B.R. 277. 


Bench of Honorary Presidency Magistrates. 

— Crim. Pro. Code {1898), ss. IS, 21, 106 — 
Bench of Honorary Presidency Magistrates . — 
S. IS of the Code confers the full powers of a 
Presidency Magistrate on a Bench of Honorary 
Presidency Magistrates under the Code ; and 
the Bench can, therefore, take action under 
s. 106. 7Bom.L.R.833 = 2 Cr.L.J.770. 


Benefit of doubt. 

(1) — Principle explained. — Where the 
abilities in favour of the prosecution outweigh 
those in favour of the defence, but, looking to all 
the circumstances, there remains a reasons^ 
doubt in favour of the accused, the accu^ 
must get the benefit of that doubt. Rat. Un* 
Cp. C. 127. 

(2) — The accused must be given the benefit of 
the doubt, but that doubt must be a reasonable 
or substantial one, such as a jury would 
effect to, in their ordinary every day’s action as 
men of business, and not the mere erwture ox 
speculative ingenuity or mental timidity. * ti- 

W,N. 465. 

(3) — The doubt of which it is usual to 
accused person the benefit is a reasonable doubt- 
Slight doubt of his guilt is jiot a proper 

for reversing his conviction. L.B.R. 

1900), 149. 

(4) — The doubt which entitles aii 
person to an acquittal is a reasonable doubt aiwi 
no other. S. C. 221, Ondh. 
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Benefit of doubt — concluded. 

(5)— A Court should carefully consider the 
evidence for the prosecution and the probability 
or improbability of the statements made by the 
witnesses being true, and if that evidence left 

/irMihi in its mind as to the guilt of i 
the accused, it should give them the benefit of 1 
thatdoubt. L.B.R. 11893— 1900), 349. 

of proof— Guilt of accused— 
Benefit of doubt. — WhenL was convicted of the 
ofienee of murder and K of abetment, the Chief 
Court sot aside the conviction of K. holding 
that evidence against L was overwhelming, 
but the police report and the surrounding 
circumstances showed that probably Iv was 
implicjited owing to his being extremely 
unpopular in the village. 90 P.L.R. 1909. 

See APPELtiATE Court, 5 P.R. 1876 Cr., 

6 P.R. 1898 Cr. 

See CRIM. Pro. CODE (1898). ss. 253. 254. 
2 P.R. 1906 Cr. = 37 P.L.R. 1906 = 3 Cr. L.J. 
3454 

See PENAL CODE. s. 467. 1 P.L.R. 1907 = 1 
P.W.R. 1907 Cr. 

Benefit Society. 

—Whether it is liable to be Uxed— See 
MAD. ACT I OF 1884, 11 M. 253. 

Bengal Acts. 

See ACTS— Bengal acts. 

Bengal Abkari Act. 

See BEN. ACT XXI OF 1856. 

Bengal Affrays Act. 

See Ben. ACT IV OP 1840. 

Bengal Civil Courts Act. 

Sec Ben. Act Vi op 1871. 

Bengal Excise Acts. 

See 1 Ben. Act HI of 1873. 

2. Ben. act II OF 1876. 

3. Ben. ACT vn OF 1878. 

4. BEN. ACT IV OF 1881. 

Bengal Municipal Act. 

See BEN. ACT V OF 1876. 

Bengal Survey Act. 

See Ben. Act V of 1873. 

Bengal Tenancy Act. 

See BEN. ACT VIII OP 1885. 

Berar Criminal Procedure Code. 

See Grim. Pro. code (Berar). 

Berar Penal Code. 

See Penal Code (Berar) . 

Betting. 

See 1. GAMBLING. 

4 

2. Gambling acts. 

8. (UMINO. 


Betting— concluded. 

— Gaming. — A bet cannot, for the pur- 
poses of criminal law, be tr&itcd as a game. 
Under the Indian Law, mere betting is not 
punishable. 13 B. 681. [Doubted, 31 C* 542 
= 8 C.W.N. 453). 

—On rainfall— S('e BOM. ACT IV OF 1S87, 
ss. 3 and 4, 13 B. 681. 

— On figures of auction — See BOM. ACT IV 
OF 1887, ss. .3, 4, 5, 26 B. 533 = 4 Bom. L.R. 
2il. 

— Distinction between gaming and betting 
— St?c G.AMING, 31 G. 542 = 8 C.W.N. 458. 

Bhagdaree and Narvadaree Act. 

See BOM. ACT V OF 1862. 

Bicycle. 

—Bicycle, if n vehicle.- bicycle is a vehicle 
with springs — under the Municipal Acts. See 
19 M. 83. 

Bigamy. 

See Penal CODE, ss. 494, 495. 

( 1 ) — Penal Code,s. 194 — Bigamy— Essentials 
of the offence. — S. 494 requires proof of a second 
contract of marriage in the lifetime of the 
husband or wife of the party as the case may 
be, and of the invalidity of such contract by- 
reason of the husband or wife being alive. 
Polygamy is not permitted to women by the 
general Hindu Law. 1 Weir565, F.B. (R., 

3 Weir 563] . 

(2) — Penuf Code, s, 494— Right of Hindu 
U'omanto marry second time. — The Hindu Law, 
which recognises the right of a Hindu husband 
to contract a valid second marriage, notwith- 
standing the continuance of a former marriage, 
does not recognise a correlative right on the 
part of a Hindu wife. In cases under s. 494, 
the point for determination is whether there 
was a valid subsisting marriage at the date of 
the second marriage. 1 Weir 563. 

{S)— Penal Code, ss. 52, 79, 494, 497— Cus- 
tom of caste authorising dissolution of marriage 
ivithoul husband's consent and second mar- 
riage. — A woman of the Talapad Koli caste was 
convicted under s. 494 of contracting a marriage 
with another, during the lifetime of her first 
husband. The bigamous husband was con- 
victed of committing adultery with that 
woman. The defence was that a natra mar- 
riage had been solemnized between them, and 
that it was the custom of the caste that a 
woman may, without the consent of her 
husband, leave him and contract a valid mar- 
riage with another man. Held that such a 
custom as that set up, even if it be proved to 
exist, WAS invalid as being entirely opposed to 
the spirit of the Hindu Law, and that a mar- 
riage entered into in accordance with such a 
custom was void. 2 B.H.C. 117. [R., 10 

B.H.C. 381 (382), 1 B. 97 (117), 2 B. 140 
(141), 4 B. 330 (332), 4 B. 545 (567), 12 C. P. 
Jj,R. 19 Cr. ; D., 6 B.H.C. 17 Cr., 17 B. 400). 
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Bigamy — continued. 


(1) dngai or uikkxi tnavricige — Relitiquish- 
vient of wife— Penal Code, s. 494.— A convic- 
tion under s. 494, Penal Code, cannot be J^up- 
ported whore there is evidence to show that, by 
the custom of the caste, sagai or nikka mar- 
riage was admissible and that the husband had 
relinquished his wife. 19 C. 627. (7 C- L R 

354. 

(5) — A nikka marriage falls within ss. 494 
and 495. I.P.C. 6 W. R. Cr. 60. 

(6) — Jhingara 7nnrriage .— The Jhingara 
cereinony of marriage does not bv custom 
constitute a valid marriage within the mean- 
ing of s. 494, I.P.C. 25 P.R. 1888 Cr. 

{7)—Mohoi}iedan Law— Absence of husband 
for four years.— The fact that a certain 
school of Mahomedan lawyers have declared 
that a NS'oman is competent to marry again, if 
her husband has been absent for 4 years, will 
not bring a case under the exception to s.’ 494 
I.P.C. 27 P.R. 1878 Cr. 

{6)— Continuous abseyice of husband for 
seven years — Second marriage , — In order toon- 
title the accused to the benefit of the exception 
to s. 494, I. P. (^, it is only necessary to prove 
that the other party to the imrriage has been 
continuously absent from, and not been heard 
of as alive by, the accused for the space of seven 
years, it being immaterial under such circum- 
stances, whether or not the accused made any 
inquiries or had reasonable grounds for believ- 
ing the other party to bo dead. 1 P. R. 1900 Cr. 


(9)- Mahomedan Laiv — Second mariiaqe 
during trfdaf.— Under the Mahomedan Law 
a second marriage contracted with a woman 
who is in the state of observing her iddat 
subsequent to the death of her husband, viz, a 
period of 4 months and 10 days from such 
death, is not valid, unless a special custom to 
the contrary has been recognised as valid and 
binding upon the parties. 43 P.R. 1882 Cr. 


j Code, s. 494— Conversion of Hind 

wife to Mahotnedanisin and re-marriage with 
Mahomedan— Bigamy.— The conversion of 
Hindu wife to Mahomedauism does not operal 
to dissolve her marriage with the Hindu hus 
band, with whom she has lived up to the tim 
of her conversion. She cannot, therefore, du) 
lifo-time of her Hindu husband, marr 
a Mahomedan husband. 4 B. 330 \Not IP 
17 M.L.J. 476 = 30 M. 650 = 2 M.L.T 345 = 

Cr. L.J. 338 ; i?., 9 M. 466. 18 C. 264 25 P 


apostacy of a Hindu wife does 
not dissolve the marriage union. 32 P.R, 1870 
Cr, 


^ .Ji.2)]“According to Mahomedan I.aw, whe 
a Hmdu^fe ^comes a convert to the Mussal 
faith, and the husband is an unbelievei 

u application, is to cal 

u^n him to embrace Islam, and if he does sc 
woman continues, as his wife, but if h 
refuses, the Magistrate must separate them 


Bigamy — continued. 

and if the wife embraces Islam in a foreign 
country and the husband is an unbeliever, 
separation takes place on the expiration of three 
te^s of the wife's courses. British India not 
being a foreign country within the meaning of 
the intention of the above rules, a Hindu wife, 
on conversion to Mahomedanism, must, before 
she marries a Mahomedan, cither give the 
notice through a Magistrate, or seek the 
intervention of the Court by instituting a suit, 
after notice to the husband, for a declaratory 
decree that, under Mahomedan Law, her former 
marriage is dissolved, and that she is competent 
to marry again. If she does not do so, her 
marrying a Mahomedan husband during the 
lifetime of her former Hindu husband would 
make her liable under s. 494 of the Code- 18 
C. 264. [D., 17 M. 235], 

(13) — Penal Code, s. 494 — Maniage of minor 
Mahomedan girl— Second marriage after attain- 
ing puberty while the former husband was in jail 
— Repudiation of marriage — Proof of marriage 
under Mahomedan law — Option of puberty . — 
The first prisoner, a Mahomedan girl, when 
only 5 years old, was given in marriage by her 
mother, to the complainant. Before the girl 
had attained puberty, the complainant was 
sentenced to a term of imprisonment for the 
offence of theft ; and whilst be was in jail, the 
girl attained puberty and married tho second 
prisoner. It was found that the second prisoner 
was aware of the first marriage with the com* 
plainant. The only proof of marriage between 
the complainant and the first prisoner offered 
in the case was tho evidence of the complainant 
and tho girl’s mother and of two witnesses who- 
were said to have been present on the occ.asion* 
Held,on appeal from the conviction for an offence 
under s. 494 of the Code, that, on the facts of the 
case, there was not any valid marriage between 
tho first prisoner, inasmuch as there was no 
proof of the presence of a Mollah , with neces- 
sary witnesses and vakils at the ceremony or 
that the sigha was recited, or the akd per- 
formed. Held, also, that her second marriage 
was a sufficient indication that she never 
ratified the unauthorised marriage, which 
never consummated, and that, even suppo.'ung 
that the girl was governed by the sunni law, 
it was not necessary to signify her assent or 
dissent, inasmuch as the complainant was m 
jail when she attained puberty. The convic- 
tion was accordingly set aside. In a 
marriage, according to tho Mahomedan Law, a 
Mollah would be present, with the 
witnesses and vakils to read the sigha, 
sigha would be recited and the akd performo^ 

If there is no proof of these, it cannot 
that there has been a valid marriage. 
prosecution for bigamy, if proof of 
marriage is unsatisfactory, there ought to 
no conviction. [R,, L.B.R. (1893— 1900), 

8 C.W.N. 705 = 81 C. 849 ; D., 10 C-WJJ- 
Under the Mahomedan Law, when a 
given in marriage by any person other *^*®.P* 
father or grandfather, he dr she has the o]^® 
of either ratifying' or repudiating it, ®o «- 
ing puberty. This is called the option 
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Bigamy — continued . 

puberty. The only difiererce between the Sunni 
Snd the Shiah Law, on the question of option 
of puberty, is that whereas, according to the 
latter school, a marriage contmctcd for a minor 
bv a person other than the father or grand- 
father is wholly ineffective, until it is 

ratified by the minor on attaining puberty, it 
continues, according to the sunni school, 
effective until it is cancelled by the minor. 
Both schools give to the minor an absolute 
power, either to ratify, or to cancel the un- 
authorised marriage. In criminal proceedings 
under s. 494 of the Code, where a conviction 
can take place only if it is found conclusiselj 
that the former marriage is still binding and 
effective, ihe accused may plead the exercise 
of the right of option. *' 19 C. 79- 

(14)— Priwi Code, ss. 109 and - Abetment 
of bigamy of a young girl - — A Hindu father 
giving his married daughter, who, on account 
of her youth has not the knowledge and in- 
telligence to commit an offence under s. 494, 
again in marriage to another in the lifetime of 
her husband, is guilty of the abetment of 
bigamy, although the girl herself cannot be 
convicted under s. 494. 6 C.W.N. 343. (4 C. 

10, D.) 

{\5)— Penal Code, ss. 83, 495— Bigamy^ 
Child of ten years.— A girl of ten years of age 
should be deemed not to have attained sufficient 
maturity of understanding to judge of the nature 
and consequences of her act in going through a 
second marriage, which marriage and the pre- 
vious one were negotiated by her mother. Rat. 
Un. Cr. C. 876 = Cr. Rg. 5S of 1896. 

(16)- Validity of second marriage.— VfhcTO & 
widow, charged with bigamy, contended that 
her second marriage was invalid, as she was 
married when she was a minor without the 
consent other relations, held, that the marriage 

was legal. 2 P.R. 1869 Cr. 

Code, s. 494— Bigamy— Proof of 
first marriage .— substantiate a charge of 
bigamy, the first marriage of the complainant 
and his alleged wife must bo strictly proved. 

Rat. Un. Cr. C 190. 

{lS)—ConsvmTnation of marriage.— Cousum- 
mation is not required to complete a marriage. 
4 P.R. 1874 Cr. (48 P R. 1867, overruled.) 

{19)— Bigamy— Invalidity of second marriage. 
—Where during the subsistence of a first mar- 
riage, a person goes through a form of marriage 
recognised by law, he is guilty of bigamy, 
although the second marriage may be 
for other reasons than that of its being 
bigamous. 19 P.R. 1876 Cr. 


(20) — Question of marriage — Duty of Crimi- 
nal Court.— k Criminal Court is bound to 
decide the question of marriage when it is 
essential to the decision of the question 

an offence has been committed or not. 27 P.K. 
1878 Cr. (2 P.R. 1879 Cr.) 

(21) — Validity of marriage— Decision of a 
Civil Court.— In arriving at a decision as to 


Bigamy — continued. 

whether there has been a valid subsisting first 
marriage, the Criminal Court is not bound by 
the fact of the decision of a Civil Court for 
custody of the wife, or by proceeding in execu- 
tion of that decree. 18 P.R. 1881 Cr. 

(22)— Penal Code, s. 49i— Second marriage 
with a Hindu woman by a person relapsing 
from Christianity to Hinduism— Bigamy . — 
held hy Holloway and limes, JJ. — A Hindu 
Christian convert'relapsiag into Hinduism and 
marrying a Hindu woman cannot be convicted 
of bigamy on the ground that ho has another 
wife living whom he married while a professing 
Christian. Per Holloway, J.- A second marriage 
of a Hindu is not void in consequence of a pre- 
vious valid Hindu marriage. It is manifest, 
therefore, that the second marriage cannot be 
tendered void in consequence of a previous 
marriage which the Hindu Law could not have 
recognised, it not having been performed with 
any reference to its provisions. If again, the 
accused is to be treated as still a Christian, the 
union entered into with a Hindu woman, can- 
not, in the view of any law governing Christian 
unions, be considered a marriage at all. Per 
limes, J.— Although doubtless the tendency of 
Christianity is adverse to polygamy, polygamy 
as an offence exists only by statute, and there 
is no statute applicable to India except the 
Statute 9, Geo. IV., c. 74, s. 70, which makes 
polygamy an offence. But that Statute applies 
to a second marriage, not by an apostate from 
Christianity to Hinduism, but by one still pro- 
fessing the Christian religion at the time of 
the second marriage- Therefore, there is, by 
Statute, uo obligation imposed on an apostate 
to Hinduism to observe monogamy, and, there- 
fore. nothing in the Statute Law which renders 
void the second marriage by reason of the first 
wife being alive. 1 Weir 561 = 3 M.H.C. App. 
7. [D.. 4 M.H.C. App. 3. 1 Weir 563; Diss., 

2 M.L.T. 345 = 17 M.L.J . 476 = 6 Cr. L. J. 338 
= 30 M. 5)5. 

(23. 24)— Penaf Code, s. 494 - Bigamy— Mar- 
riage according to Hindu rites of relapsed cor.vert 

Subseqite^il conversion and marriage to 

Christian — Ohms of pi oving dissolution of first 
marriage. — A, in her childhood, was with her 
parents baptized into the Roman Catholic 
Church, but after her father’s death, the family 
relapsed into Hinduism. A was then married 
to a Hindu. The husband, after sometime, 
discarded her on the ground of her former 
baptism, which was not known to him at the 
time of the marriage. She was then re-admit- 
tod to the Roman Catholic Church by the second 
accused and was married by him to a Roman 
Catholic Christian. Held, that the woman 
was guilty of bigamy under s. 494, Penal Code, 
and the second accused of abetting the same. 
[R..18C. 264,17 M. 235, F.B. U.B.R. (1897— 
1901), Civil, p. 488, 49 P.R. 1907, 17 M.L. 
J. 476 = 2 M.L.T. 345 = 6 Cr.L-J. 338 = 30 M. 
550.] When ouce a marriage in fact has been 
proved, there arises a presumption, in the 
absence of any evidence to the contrary, that 
there has also been marriage in law. There 
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Bigamy — continued. 

can he no such presumption as to a form of 
marriage gone through, when a former valid 
subsisting marriage has been proved. In such 
a case, the onus is entirely upon the defence to 
show that the earlier subsisting marriage has 
been validly dissolved. 10 M. 218 = 1 Weir 
566. 

(25)-Bigamij~PenaJ Code, s, 494— Means 
of acquiring knouledge if the husband was alive. 

Meld that, where there was no evidence that 
the woman knew that her husband was alive, 
but she had the means of acquiring knowledge 
of the fact had she chosen to make use of such 
moans, a convictiou could not be supported. 
The English law as to the absence of the hus- 
band or wife is the same as that embodied in 
the exception to s. 494, Penal Code. 1 P.L.R. 
1900 Cr. = l P R. 1900 Cr. 

^ i26) Pe)X4xl Code, s. 494 — Attempt to commit 
bigamy Publishing the 6on)ts.—The causing 
of the publication of the banns of marriage is 
not an attempt to marry, but only a prepara- 
tion for such an attempt. 1 A. 316. 

(27) — Grim. Pro. Code {1898), s. 198— Mean- 
ing of the term ‘'aggrieved person" — Penal 
Code, s. 494 — Complaint by the husband. — It 
cannot be said that the only “ person aggrieved” 
under s. 494 is the person with whom the 
second ceremony was gone through. The 
husband is also a “ person aggrieved ” under 
s. 19S, Grim. Pro. Code and the Court should, 
therefore, take cognisance of an offence under 
s. 494, Penal Code, on a complaint by the 
husband. 26 C. 336. (10 B. 340, 1 C.L.R. 
523, B.) iR., 3 C.L.J, 33]. 

(28) -“Iii a case of bigamy, the person aggriev- 
ed is either the first husband or the second 
husband, and not the father. Hence, where, 
in such a case, a complaint was preferred by 
the father of the husband, but not by either 
of the husbands, held, there was no valid 
complaint before the Court and that the com- 
mitment was bad. 7A.L,J. 10. 

(29) — The brother of a lunatic, whose wife 

as charged with having committed bigamy, is 
not a “person aggrieved by such offence,” 
within the meaning of s. 198, Grim. Pro. Code. 
10 B. 340. [R., L.B.R. (1872—1892), 617. 26 

€.336, 26 A. 132 = 22 A.W.N. 193, 3 C.L.J. 
38 = 3 Cr. L.J. 197, 11 O-C. 148 = 7 Cr.L.J. 
467]. 

(30) —Pe7uil Code, s. 494 — - E vidence neces- 
sary for conviction under the section.— In order 
to sustain the conviction of a woman under 

494, it must be proved (1) that the accused 
had a husband living ; (2) that she married 
during the lifetime of the first husband ; and 
(3) that such second marriage is void by reason 
of its taking place during the life of such hus- 
band. Where there is proof that such second 
mamages are not uncommon among persons 
of the caste to which the accjised belonged 
and instances are given of such matTiages 
having occurred, a conviction under the section 

cannot behad. 7 C.L.R. 854. [P., 19 c. 627 ]. 


Bigamy — concluded. 

(31)— Pena/ Code, ss. 496, 494 — Marriage, 
fraudulently going through form of — Essence of 
offence — Shotv of marriage — Ulterior fraudulent 
purpose — Practice — Trial by jury — Charge 
under one section, if can be converted into 
another by High Court. — Under the Hanifi 
Law, where the father of a minor girl is 
present at her marriage and is a consenting 
party, no .«.pecial recitations are necessary to 
make a valid marriage. Semble — The marriage 
is irrevocable and cannot be repudiated by the 
girl on the attainment of puberty. The essence 
of an offence under s. 496 of the Code, is that 
the marriage ceremony should be fraudulently 
gone through and that there should be no law- 
ful marriage. The accused must have the 
knowledge that there is no marriage. A case 
of bigamy is not contemplated by s. 496 of the 
Code. Where it is intended that there should 
be a valid marriage and not that there should 
be only a show of marriage for some ulterior 
and fraudulent purpose, the case does not come 
under s. 496 of the Code. Where the trial was 
by jury, the High Court refused to convert the 
charge from one under ss. 496/109 to one 
under ss. 494/109 of the Code. 10 C.W.N. 
982 = 4 Cr. L.J. 152. 

— Charge of — Persons competent to complain 
—See CRIM. PRO. CODE (1698), s. 198, 25 A. 
132 = A.W.N. 1902, 198, 25 A. 209, 3 C.L.J. 38 
= 3 Cr. L.J. 187, 11 O.C. 148 = 7 Cr. L.J. 467. 

See PENAL CODE, S. 496, W.R. 1864, 13 Cr, 

Bill in Legislative Council. 

— Bill in Legislative Council, if guide in 
construction of statutes — See STATUTES, CON- 
STRUCTION OF, 3 A. 283. 

Billiard Saloons. 

See BOM. REG. XII OF 1827, s. 19, 
Rat. Un. Cr. C. 490. 

Boat Rules- 

— S. 14— See Mad. ACT VII OF 1376, 10 M. 

121 . 

Boats in Harbours Act, Madras. 

See MAD. ACT IX OF 1846. 


Boat Theft. 

— Summary trial — Boat and cattle thefts* 
Boat thefts and cattle thefts call ordinarily for 
a severe sentence of two years’ rigorous 
imprisonment ; a summary trial is not suitable 
for them. L.B.R. (1893—1900), 198. 

Boiler Inspection Act (Bombay) as applied 
to Berar. 

See C, P. ACT II OF 1901. 


Bomb. 

— Bomb found in house — ^Possession.— When a 
bomb was found in a baitakkhana ghar in a 
house to which all the members of the 
had access, it could not be held that any 
culi^ niember was in possession of the 
9 C.L.j. 663 = 13 C.W.N. 861=3 Ind. ^ 

681. r ' 
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Bombay Acts. 

See ACTS— Bombay acts. 

Bombay and Madras Land Customs Act. 

See ACT XI OF 1869. 

Bombay Boiler Inspection Act, as applied 
to Berar. 

See C.P. Act TI OF 1891. 

Bombay Coasting Vessels Act. 

See Bom. Act XIX of 183S. 

Bombay Cotton Frauds Act. 

See BOM. act VII OF 1878. 

Bombay District Municipalities Act. 

See 1. BOM. ACT VI OF 1873. 

2. BOM. ACT III OF 1901. 

Bombay District Police Act. 

See BOM. Act IV OF 1890. 

Bombay Hereditary Officers’ Act. 

See 1. bom. act XI OF 1843. 

2. BOM. Act III OF 1374. 

Bombay Irrigation Act. 

See BOM ACT VII OF 1879. 

Bombay Land Revenue Code. 

See BOM. ACT V OF 1879. 

Bombay Municipal Act. 

See BOM. ACT III OF 1388. 

Bombay Municipal Amendment and Con 
tinuance Act. 

See BOM. ACT IV OF 1878. 

Bombay Salt Act. 

See BOM. ACT II OF 1890. 

Bombay Salt Revenue Act. 

See BOM. ACT XXXI OF 1850. 

Bombay Spirituous Liquors Act. 

See BOM. ACT III OF 1852. 


Bona Fides — concluded. 

See DEFAM.4TION, 3 A. 342, 3 A. 664, 3 A. 
815, 6 A. 220. 22 A. 234, 2 N.W.B. 473. 

4 B. 298, 9 B. 269, 15 B. 351, 9 Bom. L.R. 
230=:5 Cr. L.J. 237=31 B. 293 , 8B. H.C. Cr. 
168, 11 Bom. L.R. 638, 4 C. 124 = 3 C.L.R. 
122. 15 M. 214 = 1 Weir 617 =2 Jl.L.J. 127. 

See Nuis.\NCE UNDER Grim. Pro. Code, 
23 C. 499. 

\ See UNLAWFUL ASSEMBLY, 21 M. 249=1 
! Weir 310. 

Bond. 

— Acknosvledgmont of debtiittestcd by witness* 
j whether a— ACT 1 OF 1879, s. S (i) [b), 

\ C. 757. 

See Recognizance, 4 M.H.C. App. 44. 

Books. 

i See Penal Code, s. 436, 26 C. 232 = 3 C.W. 

I N. 97. 

Booth. 

I See bom. ACT VII OF 1867, s. 33, 22 B. 742. 

' Boundaries Act. 

See Bur. act V of 1880. 

. Boundary Officer. 

Sec BUR. Act V of 1880, ss. 2, 17 and 18, 4 
1 Ij.B.R. 153 = 7 Cr. L.J. 462. 

Boycott. 

‘ See COMPLAINT, 5 M.L.T. 1 = 32 M. 3 = 9 
I Cr. L.J. 108 = 1 Ind. Cas. 22. 

Breach of bond. 

See Crim. Pro. Code (1898), Ch. VIII, 

; U.B.R. (1892—1896), Vol. I, 21. 

' Breach of contract of service. 

1 — By workman — See PENAL Code, s. 490, 

! U.B.R. (1392—1896), Vol. I. 288. 

I Breach of Etiquette. 

' See Murder, 4 L.B.R. 132. 

I 

! Breach of the peace. 


Bombay Town Police Act. 

See 1. Bom. Act XIII of 1856. 

2. BOM. ACT XLVin OP I860. 

Bona Fides. 

See 1. Grim. Pro. Code (1898), s. 133- 

2 DEFAMATION. 


il)— Good faith.— The question cf good faith 
is one of fact. It must be considered wiUi 
reference to the position of the accused anj ^be 
circumstances under which he * 

S77. B. 293=9. Bom. L R. 230J . 

. See ACT XVin OP 1850, 8.C. 19, Oudh. 


— ‘ Bona fide ’ transfe rof case under s. 145 by 
Magistrate not so empowered— GRIM. 
Pro. Code (I898j, ss. 146, 

O.W.N. 696. 


192, 629 (/). 5 



See 1. Grim. Pro. Code (1898), ss. 10(5 — 
123. 

2. Crim. Pro. Code (1898), s. 145- 

8. DISPUTE AS TO POSSESSION OF 
IMMOVEABLE PROPERTY. 

4. POSSESSION. 

5. RECOGNIZANCE TO KEEP THE 

PEACE. 

6. SECURITY TO KEEP THE PEACE. 

7. SECURITY PROCEEDINGS. 

(1) — Likelihood of breach of the peace — Crim. 
Pro. Code, Chapter VIII. — Where a Magistrate 
apprehends a breach of the peace, he is to 
adopt the procedure prescribed by Chap. VIII, 
Grim. Pro. Code, and to take security. 14 B. 
25. 
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Breach of the peace — concluded. 

{2)—Crim. Pro. Code {1898}, s. lU— Breach 
of the peace apprehended— Poiver of a Criminal 
Court to take property in dispute into custody — 
High Court's power to interfere— Restoration of 
matters to the original condition . — Where dis- 
putes and diOerences having arisen between 
head members of a Church and its Secretary, 
the Magistrate drew up a proceeding under 
s. 144, Crim. Pro. Code, and passed an order for 
biddinganything that might tend to disturb pub- 
he tranquillity, and at the same time directed, 
with the consent of both parties, that certain 
articles concerning which the parties were 
in dispute be removed into the custody of the 
Court and should remain there for two months 
or until the decision of a civil suit regarding 
the same, which was then pending before the 
High Court ; held, that the Court’s custody of 
the articles was wholly without jurisdiction 
and the High Court has power to order that 
matters should be restored to exactly the same 
condition as the Magistrate found them in, 
before he passed the order removing them into 
Court s custody. 12C. W. N. 1044 = 8 Cr. L.J. 
230* 

(3)— Crim. Pro. Code {1808), ss. 144 and 
140— Order under s. 14o— Omission to state 
the groimds of dispute — Non-service of notice to 
a party admitted to be in possession —Legality 
of the order. —Wherein order by a Magistrate, 
under s. 144, did not state the grounds on 
which he came to the conclusion that there 
was a dispute likely to cause a breach of the 
peace, held, that the omission w’as not a ground 
for holding tnat the proceedings were void, that 
It would, at the most, be an irregularity, and 
that the High Court would not interfere in 
revision, unless either of parties had been pre- 
judiced by such omission. An order passed 
under s. 145 would not be improper even 
though some person admitted to be in pos- 
session was not served with notice, if such per- 
son did not question the order. 3 M.L.T 18 = 
30 M. S48 = 7 Cr. L. J.28. 

—Procession likely to cause breach of the 
peace— Power of police— Removal of banners 
from persons in the procession — See Mad. 
ACT XXIV OF 1859, ss. 21 and 49, 17 M. 


Bribe. 

Alleged offer of bribe to Police officer con- 
ducting search — Confiscation without fitrthei' 
enquiry — Validity. — Where money found in 
the petitioner’s house by the police during the 
search of a house was alleged by the police offi- 
cer conducting the search to have been offered 
to him as a bribe by the petitioner’s brother 
and was, therefore, confiscated to the Govom- 
nient by the District M.agistrate, without any 
further enquiry at all, held, that the money 
should be refunded to the petitioner. 16 P.R. 
1896 Cr. 

See Crim. Pro. Code (1898), ss. 234, 235 (1), 
2 Weir 299. 

See Evidence act, ss. ii 4 and 133, 14 B. 
331. 

Bribery. 

See ILLEGAL GR.ATIFICATION. 

(1) — Penal Code, ss. 161, 165 — Bribery . — .4 
police officer employed in a Criminal Court to 
read the diaries of cases investigated by the 
police, and to bring up in order each case for 
trial with the accused and witnesses, brought 
up, in the usual manner, a case in which two 
persons were charged with the offence of theft. 
After the conviction and sentence of the accus- 
ed in that case, a sum of money, the proceeds 
of the theft, was made over to the complainant. 
The police officer asked for and received from 
the prosecution a portion of that money. There 
was no evidence that the money was given with 
any of the objects mentioned in s. 161, Penal 
Code. Held, that the police officer could not 
be convicted under s. 161, I.P.C., as the money 
was not promised and given as a reward for his 
performance of his duty in Court, but was 
liable to be punished under s. 165. 1 A. 530. 

(2) — Person giving bribes — Accomplice.^^. 

person who gives bribes is an accomplice of the 
person who receives them ; and, while it is 
usually unsafe to convict public servants oa 
the uncorroborated evidence of persons who 
say that they have given bribes, the question 
as to the amount of corroboration depends on 
the circumstances of each case. 26 B. 193— » 
Bom. L.R. 694. [R., 6 Bom- L.R. 443. 10 C. 

W.N. 669 = 33 C. 649 = 3 Cr. L.J. 452 j. 


—What amounts to— See CRIM. Pro. Coi 
(1898), s. 107. 31 C. .350. 

— Mode of taking evidence as to the likeliho 
of— See Crim. Pro. Code (1898), s. 1C 
Col. Dig. Cr. 16 of 1374. 

See Crim. Pro, Code (1898), s. 147, s.C.e 
Oudh. 

See Crim. Pro. Code (1898), ss. 45i is 
7 B. 42. ’ 


See Dispute as to possession of 
immoveable property. 33 C. 362 F B = 
9 C.W.N. 1068 = 2 C.L.J. 259. 


See Penal code, s. 
1896), Vol. I, 290. 

Breach' of trust. 


504, U.B.R. (1892— 


See 1. Criminal breach op trust. 
2. Criminal Misappropriation. 


{8}— Penal Code, s. 193— Crim. Pro. Code 
{1882), s. 161 — Answet' toanincriminatingqMS^ 
lion . — A Police Patel in an investigation by a 
Police officer, stated that ho had paid Rs. 6 to 
a Revenue officer as a bribe for not increasing 
the assessment on his land, and subsequently 
stated before the Magistrate that he had pni® 
the sum for provisions. On a prosecution 
under s. 193 for false evidence under 
tive charges, held, that the offer of a 
being a punishable offence and .also exp^iDe 
the patel to dismissal from office, be could no 
be required to answer truly a question resp^t' 
ing that, put to him by the Police officer, imder 
s. 161, Crim. Pro, Code. He could not, 
foro, be convicted under s. 193 of the 
Code, unless the statement before 

r trate was clearly proved to be false. R^f* ' 

Cr. C. 488 = Gr. Rg. 57 of 1889. 
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Bribery — concluded. 

( 4 ) — Charge of bribery against an o^ccr — 
Complaint by the officer against ivitnesses for 
conspiracy to bribe him — Poicer of High Court to 
interfere on the ground that the complaint was 
vindictive in its nature — Evidence Act, ss. 80, 
13:i—Xn officer, in the Revenue Settlement 
Department, who was convicted of an attempt 
to receive a bribe from certain laiyats, wao 
gave evidence against him in the triaU subse- 
quently charged the raiyats who deposed J'ga^st 
him with having conspired to bribe him. ^he 
District Wogistrate transferred the compUun- 
antfordisposalto the Deputy Magistrate, who. 
after examining the complainant, issued proce^. 
Held, that there was nothing illegal on the 
part of the Deputy Magistrate in cutertauniig 
the complaint and issuing process and that it 
was premature for the High Court to interfere 
on the ground that the complaint was vindictive 
in its nature. Held, also, that, in the case 
mentioned above the depositions of the riU>ats 
given in the case of bribery, against the officer. 

incriminating themselves, were admissible under 

s. 80 of the Evidence Act. 15 M 63 = 2 Weir 

794. 

See ACCOMPLICE. 14 B. 115. 20 M. 1-2 
Weir 621. 

See BOM. ACT II OF 1864, ss. 29, 30. 9 Bom. 
L.R. 331 = 6 Cr. L.J. 309 = 31 B. 335. 

See GRIM. PRO. CODE (180S). s. 478, 15 M. 

36 = 2 Weir 218. 

See Penal Code, s. 94, 14 B 115. 

See PENAL Code, s. 214, 1 Weir 194. 

See PENAL CODE, ss. 420 and 161. 1 C P. 
L.R. 24 Cr. . 

See PUBLIC Servant, 28 C. 344 =4 C.W.N. 
798. 

Brief. 

See ACT XVIII OF 1879, ss. 13 and 14, 12 
C.W.N. 381. 

British Baloochistan. 

See Jurisdiction of Criminal Courts, 5 
P.R. 1907 Cr.=6 Cr.L.J. 108 = 41 P.L.R. 1907 
= 26 P.W.R. 1907. 

British India. 

See ACT T OF 1868, s. 2 (8), 6 P-R. 1378 Cr. 

— Jurisdiction to dispose of case outside 
tish India.— See DISTRICT MAGISTRATE, Rat. 
Un. Cr. C. 376. 

See Jurisdiction of Criminal courts, 
8 C. 985 = 10 O.L.R. 241, F.B. 

British Seaman. 

See High Seas. Offences committed 
in, 21 C. 782. 

British Subject. 

See Jurisdiction of Criminal Courts, 
2 Weir 11 = 6 M.H.C. 7. 

See Wrongful Confinement, 19 B. 72. 

Brothel. 

See Ben. Act in op 1906, s. 2, 6 C.L.J, 
710. 


Buddhist Law. 

1. General. 

2. Divorce, 

3. Marri.ige. 

1. — (General). 

See Penal Code, ss.363 and 366, 1 U.B. 
R. (1902—1903), Penal Code, 15. 

2. — (Divorce). 

See CRIM. Pro. Code (1898), s. 488, L.B.R. 
(1872 — 1892), 362, U.B.R. (1897—1901), Vol. 1. 
106 and 108. 


3.— (Marriage) . 

— Bight of husband to chastise wife. — Hu.s- 
bands have no right whatever to chastise their 
wives, even with small cancs or bamboos. 
L.B.R. (1872—1892), 421. 

Sec Penal Code, ss. 303, 3GG, U.B.R. 
(1897—1901), Vol. I, 328. 

See Penal Code, s. 366, L.B.R. (1872 
1892), 202. 

Sec MAINTEN.4NCE, 4 L.B.R. 146 = 7 Cr. 
L.J. 444, 4 L.B.R. 340, F.B. 

Building. 

See Municipal Acts. 

Power to erect building. — Sanction by a 

Municipality to erect a building carries with it 
power to put up such ordinary scaffolding as 
would bo necessary under ordinary circum- 
stances for the execution of the work. A.W.N. 

1907, 251. 

See BEN. ACT III OF 1899, ss. 372, 383 and 
449 (1). 12 C.W.N. 271 = 7 Cr.L.J. 110 = 7 
C.L.J. 243. 

—Demolition of buildings, order for— See 
BEN. ACT III OF 1899, ss. 449. 450, 452, 579, 

3 C.L.J. 571 = 3 Cr.L.J. 465 = 33 C. 646, 3 C. 
L.J. 90=10 C.W.N. 182 = 3 Cr. L.J. 211 = 33 
C. 287, 11 C.W.N. 30 = 4 Cr. L.J. 408 = 34 0. 
341. 

See Bom. ACT VI OF 1873, s. 33(1), Rat. 
Un. Cr. C. 145. 

See Bom. ACT III OF 1888, s. 353, 19 B. 
372. 

See PUNJ. ACT XX OF 1891, s. 92 (6), 61 P. 
R. 1905 Cr = 41 P.L.R. 1906 = 3 Cr. L.J. 344. 

See Nuisance under Grim. Pro. Code, 

4 M.H.C. App. 34. 

See PENAL CODE, s. 442, 6 N.W.P. 307. 

Bull. 

—dedicated to idol— See CRIMIN.VL MIS- 
APPROPRIATION, 11 M. 145 = 1 Weir 498. 

— Killing of a bull set at largo at Sraddha — 
See Penal Code, ss. 295, 378, 403, 425, 17 C. 
852. 

—“Bull” and “Cow” and “any other 
animal,” meaning of — See PENAL CODE, 
s. 429, 22 C. 457. 

— Set at largo upon relative’s death— See 
Stolen property, 9 A. 348. 
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Burden of proof. 

See 1. Evidence act, ss. 101—114. 

2. Presumption. 

(l)-—Offe}ice — liule as to. — It is the first 
principle of criminal law, that where a statute 
<ireates a criminal offence, the ingredients of 
that offence must be strictly proved, and that 
•where the doing of an act without authority or 
without consent is made a criminal offence, and 
the statute does not expressly put upon the 
accused the proof of such consent or authority, 
it is a necessary part of the case for the prose- 
cution to negative by evidence such consent or 
authority. 19 A. 74. 

{'2)—Evi(Uyice Act, $. lOl -Criininal enses— 
Conviction — Burden of proof. — In a criminal 
case, the burden of proof is on the prosecution 
under s. 101, Evidence Act, and a conviction 
must be based on evidence which excludes the 
theory of innocence ; not on circumstances of 
suspicion, or on mere probabilities. Rat. Un 
Cr. C. 779 = Cr. Rg. 43 of 1895. 

(3)— Person accused of offence— Exceplicnis 
under the Penal Code — Burden of proof . — When 
a pereon is accused of an offence, the burden of 
proving the existence of circumstances bringing 
the case within any of the general exceptions in 
the Penal Code is upon the accused, and it is 
directed by the statute that the Courts should 
presume the absence of such circumstances 20 
A- 459. 

(^) — The burden of proving the exception of 
good faith is on the accused. A mistake of law 
does not make an exception under s. 79, 1. P.C., 
even when due care and attention under s. 52 
is proved. Asa rule, when the act done comes 
within the words of the Penal Code, proof of a 
general or special exception is required to take 
it out of the same. Rat. Un. Cr. G. 820 = Gr 
Bg- 66 of 1895. 

(6) — Since the Evidence Act, the burden of 
proving the existence of circumstances, bring- 
ing the case within any general or special 
exceptions in criminal trials in the Mofussil, 

lies on the accused. 4 C. 124 = 3 C.L.R. 122. 

. (3) Suit for damages for malicious prosecu- 
tion. — In a suit for damages for malicious 
prosecution, the plaintiff must, in the first 
instance, make out a prima fade case that the 
defendant had no reasonable or probable cause 
for the prosecution and acted maliciouslv. The 
acquittal of the plaintiff by the Criminal Court 
is not alone sufficient proof of this. L B R 
(1893—1900), 387. i- n n. 

(7) — Jn case of theft— Pacts which may be 
presumed— Strong presumption — Absence of evi- 
dence as to oxener, whether rebuts the presump- 
t%on and shifts onus— Evidence Act, ss. 4 and 
JI4.— When persons are discovered dealing 
with property of a sort which can be easily 
pilfered where it passes in large quahtitT^ 
from one possessor to another for transport and 

strong presumption which arises 
that the property was stolen by the accused and 
his compamons, or dishonestly received by them 
caftuqt be. treated as in any^ degree rebutted by 


Burden of proof — concluded. 

the absence of evidence as to whose property it 
was that was stolen. S. 114, Evidence Act, read 
together with s. 4 of the Evidence Act, shifts 
the burden of proof at a certain stage in the 
evidence on to the accused, and a Court may, 
therefore, in the absence of any credible expla* 
nation or satisfactory rebuttal, well regard the 
existence of a recent theft as proved, when 
property (for the possession of which no satis* 
factory explanation is forthcoming) is surrepti- 
tiously conveyed by persons whose conduct 
renders it so highly probable as to leave no 
room for reasonable doubt that they are cither 
thieves or receivers of stolen property. L.B.R. 
(1893—1900), 276. 

(8) — Onus of proof — Suit for land attached 
under s. 3 of Ben. Act IV of 1S40. — la a suit 
for the possession of land attached by the 
Magistrate under s. 3 of Act IV of 1840, the 
onus probandi is on the plaintiff. W.R.P.B. 

7 = 1 Ind. Jur. O.S. 35. 

See ACT IX OF 1872, s. 23, 11 W.R. 313. 

See ACT I OF 1878, 2 O.C. 99. 

— Criminal cases - Shifting of onus from pro- 
secution to the accused — See ACT I OF 1878, 
Rule 1 (XX), U.B.R. (1892—1896). Vol. I. 144. 

See ACT XII OF 1396. ss. 3 (1) (n). 30, 51. 

5 L.B.R. 62, F.B. = 2 Ind, Cas. 643. 

See ACT XII OF 1896, s. 51. U.B.R. (1906). 
Excise, 30. 

See BOM. ACT XIII OF 1S56, s. 35 (1). 20 
B. 348. 

See BOM. ACT III OF 1888, ss. 398. 410, 7 
Bom. L.R. 726 = 2 Cr. L.J. 604 = 30 B. 126. 

— Of omission to report death to municipal 
authorities— C.P. ACT XVIII OF 1889, 
s. 84, 16 C.P.L.R. 63. 

See CRIMINAL BREACH OF TRUST, Ra*- 
Un. Cr. C. 860, 872. 

See Culpable Homicidb, l Weir 288. 

See Defamation, 6 A. 220. 

See Easement, ii G. 13. 

— Where provocation alleged for murder — Si^ 
Murder, 14 C.P.L.R. 188, L.B.R. (ISOa— 
1900), 452. 

See Penal Code, s. 84, Bat. Un. Cr. 0. 818. 

See Penal Code, s. 467, 1 P.L.B. 1907*1 
P.W.R. 1907 Cr. 

See Regulation vn op 1891. s. 40, 33 C. 

895 = 4 Cr. L.J. 206. 

See Revision, Bat. Un. Cr. C. 794. 

See SHCUBITY to KEEP THE PEACE, 9 A. 
462, 2 N.W.P. 43i: 

Burial. 

See GRIM. PRO. CODE (1898), ss. 144» 1^®* 
133,^ Weir 64. 
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Burial ground. 

— CHm. Pro. Code il89S), s. 133—Btirial 
gvowtd, order closing- — An order prohibiting 
the use of a graveyard is not such an order as 
can he made under s. 133, Grim. Pro. Code. 

12 C.W.N. 70. 

See Bex. Act II of 1888, ss. 381, 382, 24 C. 
492. 

—Cultivation of burial ground— Sec CRIMI- 
NAL TRESPASS, 1 Weir 513 = 6 il.H.C. App. 25, 

3 M. 178=1 Weir 286, 

— Trespass on burial place — See PENAL 
CODE, s. 297, 18 A. 395, 1 Weir 2S7. 

Burma Acts. 

See ACTS— Burma acts. 

Burma Forest Act, 1902. 

— S 63 — Burning fireivood u'Uhotit paying 
first royalty —S. 63 (= s.C7 of Burma Forest 
Regulation V of 1898) cannot apply, and ^yas 
never intended to apply to a case of burning 
firewood without fii-st payinc the royalty. 1 U. 
B.R. (1902—1903), Forest, 1. 

Burman. 

See ACT I OF 1878, Rule I, cl. XX. U.B.R. 
(1892—1896), Vol. I, 144. 

Burman Buddhist Law. 

See Buddhist Law. 

Burning ghat. 

See CRIM. PRO. CODE (1898), ss. 133. 140, 
25 C. 425 = 2 C.W.N. 113. 

Butcher. 

—License to keep butcher’s shop-See Mad. 
Act TV OF 1884. ss. 191, 192, 193, 198, 10 M. 
216 = 1 Weir 741. 

Bye-law. 

— Fencers of Corporations to viake Brjedaws 
Act XXVI of JH50~Municipaht^i— Bye-law 
partly good~Ejfeci.—k corporation or company 
or other public body, whether created by Act of 
Parliament or by Charter, has no P<>wer of 
making bye-laws beyond what is clearly gisen 
to it by the Act or Charter. And such rules or 
bye-laws, if inconsistent with the express or 
implied provisions of the Charter or Act. would 

bo void as ultra vires, thou^ oln 

Executive Government, [it., 6 13. looJ ; 
power to make rules given to 
missioners under Act XXVI of 1850 and to 
provide penalties for breaches thereof does not 
carry with it the power to adjudicate or oven to 
determine who shall adjudicate whether a 
person has broken the rules. Rules, therefore, 
nving power to a committee of the Municipal 

Council to try and puni^ ? ? 

ultra vires and void* C-Bm 8 BeH.C. 

218.] (5 B.H.O. Or. 10, A*.) 06 t^.— TJe 
effect of English decisions appears to be that a 
byo-law, though ultra vires as to a part, is good 
as to the remainder, if the good part is <Lvi8i- 
blo from the bad and unconnected with it. b 
B.H.O. Or. a9,F.B. 


Bye-law— concluded. 

— Adyninistration of Bye-laws. — Laxity in 
the administration of the Rules and Bye-laws 
of the Municipality bv the officers condemned. 

4 C.L.J. 411 = 4 Cr. L.J. 394. 

See Ben. Act VI op 1863, Bourke O.C. 
412. 

See Ben. Act V of 1876, 21 C. 837. 

See Ben. act III OF 1885, ss. 139, 78, 11 
C.W.N. 1099 = 6 Cr. L.J. 319. 

Sec Ben. Act II of 1883, ss. 412, 417. 
419, 20 C. 605. 

S, 1 — Sec Ben. act III OF 1899, cl. 18. 
ss. 559,561 (6), 631, 10 C.L.J. 623. 

See Bom, act n OF 1884, s. 33 (6). 4 Bom. 

L.R. 585. 

See Mad. act III of 1871, ss. 127 and 129, 

8 M H.C. App- 3. 

Sec PUNJ. Act XX OF 1891. ss. 92 (4) and 
145, 13 P.R. 1909 Cr. 

—Of Municipality, validity of— Presump- 
tion — See U.P. Act XV OF 1883, s. 55, 19 A. 
493. 

— to be reasonable — Unreasonable bye-law 
will not be enforced by Court-— See U.P. ACT 
I OF 1900, A.W.N. 1902. 117. 

Calcutta Abkari Act. 

See BEN. ACT XI OF 1649. 

Calcutta Municipal Act. 

See Ben. act VT op 1363. 

See Ben. Act III OF 1899. 

Calcutta Municipal Consolidation Act. 

See 1. Ben. ACT IV OP 1876. 

2. ben. ACT II OF 1888. 

Calcutta Police Act. 

See Ben. Act IV op 1866. 

Calendar. 

— Destrxiciion of duplicates of calendars .- — 
The calendars and proceedings of the Magis- 
tracy sent to the- Court of Sessions are not, 
properly speaking, records. The originals 
which are retained in the Magistrate’s Courts 
are the only official records. But any how the 
duplicates should be retained for a period of 
three years and can then be destroyed or re- 
turned to the Magistrate’s office, if required. 
6 M.H.C. App. 6. 

Canals Act* 

See Ben. Act V oP 1864. 

Canal and Dpainage (Northern India) Act, 

See ACT Vm OF 1873. 

Canara Forest Rules. 

— Rule 7 (2)— S'cc MAD* ACT V OP 1882, la 

M. 21 = 1 Weir 767. 
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Cancellation. 


— Cancellation of an order for maintenance 
on the ground of a disputed compromise — See 
Maintenance. 2 Weir G49. 

Ganongoe. 

Sec Ben. Act V of 1875, s. 45, 6 C.W.N. 

120 . 

Cantonments Act. 

See 1. ACT XXII OF 1864. 

2. Act III OF 1880. 

3. ACT XIII OF 1889. 

4. Bom. Act HI of 18G7. 

5. JilAD, ACT I OF 18G6. 

G. Cantonment Code, 1899. 

Cantonment Code, 1899. 

(1) — Ss.6, 89, 283 — Building without permis- 
sion of Cnn tonvicnt Magistrate. — Theofiicce cem- 
manding a regiment in the Cantonment is not 
the authority whose permission, to build with- 
in Cantonment limits, is sufficient under the 
Cantonment Code. Building a hut with the 
permission of the Commanding Officer, but 
without the permission of the Cantonment 
Magistrate, is an offence, under ss. 89, 283, Act 
XIII of 1889. 1 A.L J. 608. 


i2) — S. 7 — See No. 29, infra. 

(31 Ss. 22, 282~Failio'e to pay hackney 
carriage fee . — Failure to pay hackney carriage 
fee to the Cantonment authority is not 
punishable either under s. 22 or s. 282 of the 
Cantonment Code. 22 P.L.R. 1907. 

(^)“S. 66 (a), (xi ) — Shaking down leaves 
from roadside tree^' Defacing. '—The shaking 
down of Icave.9 from a road-side tree does not 
amount to defacing the same within the 
meaning of s. G6 (a), (xi) of the Cantonment 
Code. 2 Bom. L.R. 540. 


(5) S. 66 ( 1) — Carrying meat exposed topxib' 
Ixc view—ServanVs offence— Master's liability. 
— The offences aimed at by s. 66 (1) of the 
Cantonment Code are personal offences, and not 
offences which can be committed by delegation. 
Hence, a master cannot be punished under the 
section for an act of his servant in carrying 
meat in a bullock cart exposed to public view, 
which is not proved to be committed with his 
knowledge or authority. 10 Bom. L.R. 1052 = 
0 Cf. L.J. 182. 


(6) S, 66 (i), (g) — Gambling — Common 

gamxng house, use of.— Held, that persons found 
gambling in a common gaming house cannot 
be said to bo using the house as a common 
gaming bouse within the terms of s. 66 (1) la\ 
of the Code. 167 P.L.R. 1905 = 3 Cr. L J 78. 


(7) — Ss. 79 and 96— Notice — Power delegat 
to two members— Notice by one . — Where tl 
Cantonment Committee delegated the power 
iMue notices to a sub-committee of two men 
bers, any single member has no power to issi 

a notiw to a house owner to repair his hous 

J A.L.J. 694 = A.W.N. 1907, 276 = 6 Cp. L . 


Cantonment Code, 1899— continued. 


(8) — Ss. S3, 63, 2S3 — Notice, nature of . — 
Where a Cantonment Magistrate issued a notice 
under s. 83, Cantonment Code, to the accused 
to the effect that a house belonging to the 
latter being declared both ruinous and insani- 
tary by expert opinion, be was thereby directed 
to carry out the repairs indicated in an attached 
report which recommended general repairs, and 
the accused having failed to comply with the 
notice was prosecuted and convicted, held, 
that for the purposes of a prosecution under 
s. 85 read with s. 83. Cantonment Code, 1899, 
it is not necessary for the prosecution to begin 
by proving that the authority which issued the 
notice was duly constituted, that the Court 
ought to presume, until some evidence is given 
to destroy the presumption, that the Canton- 
ment authority used the regular and lawful 
procedure, that the common course of business 
was followed in its procedure, aud that it was 
for the person raising the objection to give some 
evidence to show that it would not bo safe to 
make such a presumption ; held, also, that the 
phrase, “ insanitary state ” in s. 83 did not 
mean an insanitary state generally, but an in- 
sanitary state as qualified by the preceding 
words, that is, an insanitary state resulting 
from the ill-construction or dilapidation of the 
building. The word “defects" in that .section 
means “sanitary defects” and the repairs which 
the notice may require the owner to execute 
must, therefore, be such repairs as are necessary 
to remove the sanitary defects resulting from 
the ill-construction or dilapidation of the build- 
ing. Held, therefore, that the repairs which 
the accused was required to carry out were 
repairs of such a nature as to put the house 
into habitable order generally, and not merely 
repairs to remove the .sanitary defects of the 
nature contemplated in s. 83 ; that the Canton- 
ment authority was not authorised by the prO' 
visions of s. 83 to issue a notice for general 
repairs ; that it did not exercise a legal discr^ 
tion in directing under that section such 
repairs to bo carried out, and that the notice 
was bad and invalid in law, 7 O.C. 51. (19 A. 


493. 20 B. 732, B ). [P.. 7 O.C. 68J. 

(9)— 5s. 83, 85, 233—Petuxlty for failure to 
comply ivith notice for repairs . — Where a Can- 
tonment Magistrate, by a notice purporting to 
have been issued in accordance with s. S-3, C«* 
VI, Cantonment Code, directed the accused to 
carry out certain general repairs in a house as 
recommended by a Committee of Arbitratioi^ 
but the accused having failed to comply with 
the notice, was convicted under s. 283, Canton- 
ment Code, held that, s. 83, Cantonine^ 
Code, did not authorise the procedure adopted 
by the Cantonment Magistrate, that therejwiW 
ordered to be carried out were not the kind m 
repairs contemplated by s. 83, and that the 
notice purporting to have been issued 
that section was bad and invalid in law. Held, 
further, that as a penalty for failure to coinw 
with a notice under s. 83, was expressly 
ed for in s. 85, the conviction under a. 2o»» 
was bad. 7 O.C. 68. (7 O.C. 67, J*-) 

(10)— S. 85 — See Nos. 8, 9, supra. 
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I Cantonment Code, 1899— continued. 



(11) — S. 89 — See No. 1, supra. | 

(12) — S. 9-i^Jurisdiction of Court to inter- 

fere with the discretion given by the section . — 
Civil or Criminal Courts b.'ive no jurisdiction 
to interfere with the discretion given to the 
Cantonment authorities under s. 94. unless it 
is exercised corruptly or maliciously. 19 P.R. 1 
1904 Cr. (13 P.R. 1903 Cr., ci/cd). 1 

(13) — Ss. 94 ayid 104 — Notice by Cantonment 
authority — The remains of a building to be 
rentoved — No option given of repair. — The peti- 
tioner, the liquidator of the club of Northern 
India, was required by the Cantonment Com- 
mittee, by notice under s. 94, to demolish , 
certain roofless walls of the club, which remain- ! 
ed standing, after being destroyed by fire, since ! 
they wore, in the opinion of the committee, 
dangerous to the public safety. On the peti- 
tioner denying apprehension of danger by way j 
of reply, he was directed to appeal to the 
General Commanding Officer under s. 104. 
The appeal was rejected summarily without a 
hearing. The Magistrate convicted the peti- 
tioner. Held, on revision, that the conviction 
must be set aside, as it was illegal for the 
General to decide the appeal summarily, and 
as no option was given to the petitioner to 
repair or to remove, whereas s. 94 gives the 
option. 23 P.R. 1905 Cr. = 168 P.L.R. 1905 = 3 
Cr. L.J. 301. 

(14)— Ss. 94, 104, 291^Notice issued by Can- 
tonment Magistrate, on his own authority, 
wider Rule 94, validity of. — Whore the autho- 
rity to issue notice under Rule 94 is vested by 
the Code in a constituted Committee or Sub- 
Committee, a notice issued by the Cantonment 
Magistrate, on his own single authority, with- 
out any reference to or direction or considera- 
tion by the Sub-Committee, of which he was 
only one of the members, is ultra vires. And 
a conviction under Rule 104 for disobedience of 
such notice is illegal. The defect in authority 
to issue the notice is not a defect or irregularity 
not affecting the merits of the case, and so, 
cannot be condoned by Rule 291. 3 P.R. 1907 
Cr. = 9Cr. L.J. 498 = 47 P.L.R. 1907. 

(15)— Ss. 94, 104, 240— Repair of buildings 
dangerous to “ public safety," order issued by 
Cantonment authorities as to, coftviction for 
disobedience of — Power of Chief Court to inter- 
fere on revision. — It is for the Cantonment 
authority to issue the notice under Rule 94, and 
an appeal lies from that decision under Rule 
240 ; and with these orders the Court cannot 
interfere ; but, when there is a criminal pro- 
ceeding under Rule 104 for not complying with 
the notice and a conviction* it is open to the 
Chief Court to review the proceedings and 
decide the legality or otherwise of the convic- 
tion. Also, the provisions of s. 94 apply only 
to such repairs as may be necessary for the 
“ public safety,” i,e., the safety of tho general 
public and not of a particular person, as a 
tenant of a bungalow or his guest. So, where 
tho Cantonment authority, before issuing a 
notice, had not decided that the step was neces- 
sary in view of the public safety, it was ?ield 


that the Chief Court might hold tho notice to 
have been illegal and might, on revision, sot 
aside the conviction and sentence for not hav- 
ing complied with such notice. 1 P.R. 1906 
Cr. =48 P L.R. 1906 = 3 Cr. L.J. 346. 

(16) — S. 96 (5) (a) and (bj — ''Cantonment 
authority" Cantonment Magistrate, whether — 
Order issued by him — Validity. — Held, that, 
under sub-sections (2) (a) and (6) of s. 96 of the 
Cantonment Code, the “C.antonment autho- 
rity,” i.e., the Cantonment Committee, is the 
only authority that can require tho owner of 
land to remove a boundary wall, and, that, 
before an order can be legally issued even by a 
Cantonment Committee, the members of that 
body must form tho opinion that the wall is 
unsustainable, unsightly or otherwise objection- 
able. Held, also, that, under s. 17 of the Code, 
the Cantonment Magistrate is declared to be 
the executive officer of the Cantonment autho- 
rity, and all orders must bo issued through 
• him, but /ius no authority, of his own ini- 
tiative, to issue an order under s. 96. and that 
an order, not being based on an opinion formed 
by the Cantonment Committee, or one issued 
by them, had m legal validity as an order 
under s. 96(2) {a) and (6). 3 S.L.R. 11=9 

Cr. L.J. 447 = 1 Ind. Cas. 940. 

(17) — S. 96 — See No. 7, supra. 

(18) — S. 104 — Prospective daily fine. — S. 104, 
Cantonment Code, 1899, does not allow 
a prospective daily fine for failure to comply 
with an order under the Cantonment Code 
irrespective of the period between the date of 
the conviction and the date on which the order 
may be complied with. 19 P.R. 1904 Cr. (13 
P.R. 1903 Cr.. cited)\,R., 23 P.R. 1905 Cr. = 168 
P.L.R. 1905]. 

(19) — S. 104 — See Nos. 13, 14, 15, supra. 

(20) — Ss. 131, 283 — Contract of renting a 
atall from Cantonment authorities— Failure to 

j pay rent, whether an offence under s. 283 . — 
S. 283 provides a penalty, in cases not otherwise 
provided for, for failure to comply with any 
notice under, or for breach of, any of the 
provisions of the Cantonment Code. But, in 
a contract of renting a stall, notice to pay 
stallage or rent is not a notice under the Code, 
and failure to pay such stallage or rent is not a 
breach of any provision of tho Code, within the 
terms of s. 283. 15 P.R. 1906 Cr = S Cr. L.J* 
87 = 45 P.L.R. 1907. 

(21) — S.141 — Obstructiiigpublicroad — S. 141, 
Cantonment Code, 1899. — In this case the 
accused were convicted of the offence of obstruct- 
ing the public road, under s.141, Cantonment 
Code, 1899, and sentenced to rigorous imprison- 
ment- for eight days. The Sessions Judge 
submitted the proceedings for revision to the 
Chief Court with the remark that the extreme 
sentence of 6 days’ rigorous imprisonment, for 
the very petty offence to which the accused 
pleaded guilty, was excessive. The Chief 
Court remitted, the uoexpired part of the 
sentence. PX.R. 1900* 5 Or. 
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Cantonment Code, 1899 —continued. 


(22) — 5. 141 (a ) — Carriage $tanding on a 
public read . — The accused went in his own 
bullock-carriage to see his son who was ill, and 
during his visit left the carriage standing at 
the door in the street. The evidence showed 
that the carriage stood there for about 20 
mintites. Held, 'get Batirf and WhilwnrUi, JJ, 
{FiiUon, J., dissentientc) that the accused was 
liable to be punished under Rule 141 (n), as it 
would be straining language to say that it was 
necessary to wait nearly 20 minutes to take up 
or set down any passenger, and, therefore, the 
rule laid down in s. 141 (a) seemed technically 
to have been infringed. Per Fulton, J : - In 
every case in which a person is charged under 
Rule 141 (n) with causing a carriage to remain 
in the street longer than may be necessary for 
taking up passengers, the Magistrate must 
decide whether the detention was really for the 
purpose aforesaid. If ho finds that the carriage 
was sent to stand in the street long before the { 
time when it could be required, he will prob- ' 
ably hold that there has been an infringement | 
of the rule. But when he finds that it was ; 
kept standing merely whilst the owner was pay- 
ing .a visit or transacting business fora reason- 
able time, he will come to the conclusion that | 
it has not been caused to remain longer than 
was necessary for the purpose of taking him 
up. Per Batty, J . — The phrases “taking up“ 
and “ setting down ” are correlative, and as ' 
‘‘setting down” could extend to nothing 
further than the mere alighting of the passen- 
gers, so “ taking up ’’ would include nothing 
t^yond his getting in and taking his seat, and : 
would not include waiting for passengers while 
they are engaged on business or pleasure. Per ! 
Wkitivorth, J . — The words “taking uporsetting ’ 
down passengers” in Rule 141 (n) of the Can- ■ 
tonment Code cannot properly be extended to j 
any purpose distinct from the two named. The j 
making of a visit, which was the occasion in 
the present instance of the carriage standing ! 
in the street, was not a purpose incidental to 1 
the taking up or setting down of passengers, I 
but was a purpose distinct from and beyond ^ 
those two acts. 2 Bom. L.R. 918. 


sale of jerated waters in a Cantonment and for 
having sold serated waters manufactured by a 
firm not approved of by the Cantonment Com- 
mittee ; he was charged with and convicted of 
the breach of a condition in the license, which 
restricted him to vend aerated waters manu- 
factured by certain manufacturers approved of 
by the Cantonment Committee. Held, on 
revision, that, as s. 168 of the Code only 
authorised the Committee to lay down the 
sources from which the water used in the 
manufacture is procured, and as there was no 
provision in the Code empowering the Com- 
mittee to select manufacturers for the license, 
the condition in the license in question was 
ultra vires and the conviction was wrong. 47 
P.R. 1905 Cr. = 191 P.L.R. 1905 = 3 Cr.L.J. 131. 

(25) — S. 163 — See No. 24, supra, 

(26) — S. 173— See No. 24, supra. 

(27) — S. 203— Meaning of section— Informa- 
tion by Medical officer of one caniomnent to 
another, whether amounts to “ prima facie 
grounis for believing.'' — Information forwarded 
by the ^Icdical officer of one cantonment to the 
authorities of another, to the effect that a 
woman is believed to have a venereal disease, 
amountsto "prima /ncte grounds for believing, 
within the meaning of s. 203 of the Cantonment 
Code. The section does not moan that the 
authorities issuing the notice must 
something in the nature of legal evidence before 
them ; on the contrary, the vague and 8®“®^ 
wording employed in the section seems intended 
to cover all such matters as would reasonably 
justify an executive officer in taking action. 5 
S.L.R. 184. 

(28) — S. 212 — Returning to Canion^t 

without permission . — S. 212, Cantonment Cod^ 
1899, deals with harbouring and concealingft 
person who has been required to remove fm 
the Cantonment, and not with returning 6^ 
Cantonment without permission. 2 Bom. 

338. 

(29 and 30) —S. 240— See No. 15, supra. 


(22-a) — S. 1G7 — See No. 34, supra. 

(23) — S, 167, cl. (/) — Article of "perishable 
nature ” — Brown sugar — Crim. Fro. Code {V of 
1898), ss. 190, 191. — Where a Cantonment 
Magistrate institutes a prosecution, under the 
Cantonment Code, against the accused, he 
ought to inform him that the latter is entitled 
to have his case tried by another Magistrate, 
and his not doing so is an irregularity which 
will vitiate the proceedings. Brown sugar is not 
an “article of food which is of a perishable 
nature,” within the meaning of s. 167, cl. (;), 
of the Cantonment Code and the person selling 
it within the Cantonment is not guilty of any 
offence. 3 A.L.J. 694 = 4 Gr. L.J. S74 = A.W.K^. 
1906, 303. 

(24) — Ss,167, 168, 173 — lAc^ise for sale of 
elated waters — An invalid coTtdition in the 
license, breach of, no offence . — ^The accused 
held a license under s* 167 of the Act for the 


! (31)— S. 282— See No. 3, supra, 

(32)— S. 283, fine under, for bre^h 
conditions of a license— No notice to the accu^ 
— Legality of fine — Proceedings, 
ceedings — Revision — Accused entitled to 1 
proceedings in the suintTiary register. VV 
I the accused was fined under s. 233 ® ^ 
Cantonment Code for breach of the _ 

of his license, and there was no * ke 

notice was issued to the accused and tn 
failed to comply with any such notice ®'^ . jjg 
wise committed a breach of the pro 
thereof, held that s. 2S3 of the C^o 
applicable, there being no notice to ch eacc^ .^^ 

that the proceedings were that 

and, as such, revisable by the Chief ComrS . 
the only lawful penalty was the 
suspension of the license ; and that to® ^ 
was entitled to a copy of lAxe proce^ing® 
summary registerr 9 P*R* 1909 Cf. 
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Cantonment Code, 1899— concluded. 

(33) — S. 283— Nos. 1, 8, 9, 20, supra. 

(34) — Ss. ass and 167. — Reading together 
S.167 of the Code and the proviso to it, a person 
wishing to start a dairy cannot be held to have 
infringed the Rule, until and unless it is shown 
either that he has not applied for a license, or 
that, having so applied, he has failed to obtain 
it by reason of his unwillingness to comply 
with the conditions imposed under s. 168. 
Hence, whore the accused applied for a license 
and his failure to obtain it resulted, not from 
any fault of his own, but from the illegal action 
taken by the Cantonment authority in prohi- 
biting him from starting the dairy, held that 
the prohibition was ultra vires and could bO| 
disregarded. 14 C.P.L.R. 135 Cp. 

(35) — S. 291 — See No. 14, supra. 

(36) — Rule 241 (d) — Obstruction to public 

street. — The accused had kept for years past a 
wooden box in front of his shop for use as a 
step to facilitate access to his ota which was 
three feet above ground. The wooden box was 
placed upon a stone slab covering the gutter at 
the side of the road adjoining the accused’s 
shop. Held that the accused was not guilty of 
causing wilful obstruction to the free passage 
of a street under Rule 141 (d) of the Cantonment 
Code. 5 Bom. L.R. 741. 

Cantonment Magistrate. 

See 1. Act III OF 1880. 

2. Act Xtn OF 1889. 

3. MAD. ACT I OP 1866. 

4. BOM. ACT m OP 1867. 

6. CANTONMENT CODE, 1899. 

^Cantonment Rules^ Rule 9 — Magistrate's 
order to build privy — Rule 7 of the Cantonment 
Rules does nob empower a Cantonment Magis- 
trate to order any person to construct a privy, 
and a failure to comply with such an order is 
not an offence. Rat. Un. Cp. C. 341 = Cp. Rg. 
16 of 1891. 

— Power to cancel license — See BEN. ACT 
VH OF 1878, s. 14, 15 C. 452. 

See Mad. Act XXIV of 1S59, s. 48, 
5 M.H.G. App. 25. 

See Mad. Act 1 of 1866. s. 19. 8 M. 
428 = 1 Weir 708. 

See MAD. ACT I OF 1866, s. 22. 8 M. 
350. 

Cantonment Officer. 


Cantonment Rules — concluded. 

state, is not sufficient to support a conviction 
under Rule 7. To justify a conviction under 
the Rule, it must be found that the accused, 
being the owner or occupier of the house, had 
allowed dirt, filth, refuse, rubbish, or noxious 
or ofiensive matter, to be kept for more than 
24 hours on the ground attached to and occu- 
pied with the house. Rat. Un. Gr. G. 398 = 
Cp. Rg. 58 of 1886. 

(2) — Rule 57 — A person, who neglects to 
repair his house which is within the Canton- 
ment limits, does not commit an offence 
punishable under Rule 67, Chapter ITI of the 
Cantonment Rules. Cr. Rg. 33 of 1891. 

(3) — Rule 67, Chapter III, Notification 759, 

dated 25th March, 1876 — Public place. — A place 
in the open air, between a barrack wash-house 
and kitchen by the side of a path leading from 
the public road, and visible from the public 
road, is not a “ public place,” within the 
meaning of Rule 67. 1 P.R. 1873 Cr. 

(4) — S. 74 — Keeper of house — Meaning. — The 
owner of a house who lets it to prostitutes who 
use it for prostitution, but who docs not live in 
it himself or exercise control over its inmates, 
is not ” the keeper of a house, etc.” within the 
meaning of Rule 74 of the Cantonment Rules. 
Rat. Un. Cp. C. 572 = Cp. Rg. 38 of 1891. 

Capitation Tax. 

See BUR. ACT ITT OF 1889, s. 9 (2), 4 L.B.R. 
150 = 7 Cr. L.J. 450. 

Carcase. 

— Theft of the civrcase of a buried bullock— 
See Theft, l Weir 381 = 4 M.H.C. App, 30. 

Cards. 

See 1. Gambling. 

2. Gaming. 

3. Gambling Acts. 

—Playing at — Sec GAilBLING, L.B.R. 
(1872—1892), 57 and 59. 

— Gambling with cards in a public road — 
See PENAL CODE, s. 290, 1 Weir 239. 

Carelessness. 

— How it differs from dishonest misappro- 
priation — See Criminal breach of trust, 
1 Weir 464. 

Carrier. 


See Act XVHI op 1850. S.0. 19, Oudh. 
Cantonment Rules. 

See Acts XXn op 1864, Ul OP 1880. XIII 
OF 1889. 

See Cantonment Code, 1899. 

See CANTONMENT MAGISTRATE. 

(1)— Rttlc 7— Oojwicfton.— The mere finding 
that the compound of a house, of which the 
ncous^ is the landlord, was kept in a dirty 

48 


See Penal CODE, s. 407, 9 Bom. L.R. 229 = 
5 Cr. L.J. 235. 

Cash. 

See Evidence Act, s. 27, 2 S.L.R. 27 Cr. 
= 10 Cr. L.J. 239. 

Caste. 

See 1. Defamation. 

2. CONVERSION. 
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— Caste matters — Jurisdiction of Courts . — 
If caste matters fall within the exclusive 
cognisance of a caste assembly, it is clear that 
the Courts will not interfere, on the ground that 
the procedure of such assemblies is not strictly 
or even approximately “judicial” as to the man- 
ner of recording either evidence or resolutions, 
when there is no evidence that, according to 
custom or otherwise, it is necessary to keep 
such a record. For the same reason, it is not 
open for the Courts to determine whether or not 
the evidence on which the caste assembly acted 
is such as a Court of Justice would act upon. 
1 Weir 614. 

See Bom. Act VI of 1873. s. 73, 14 B. 180. 

See Bigamy, 2 B.H.C. 117. 

— Threat to put a person out of caste — See 
Criminal intimidation, Eat. Un. Cr. C. 37. 

See PENAL CODE, s. 499, Rat. Un. Cr. C. 
387 = Cr. Eg. 39 of 1888. 

Caste Disabilities Removal Act. 

See ACT XXI OP 1850. 

Cattle. 

See 1. ACT III OF 1857. 

2. ACT I OF 1871. 

3. CATTLE TRESPASS. 

— Trespass of cattle on accused's land — Ac- 
cused receiving money payment on threat of 
impounding the cattle — See EXTORTION, 
1 Weir 440, 1 Weir 433. 

— In a forest under re-settlement — See MIS- 
CHIEF, 8 Bora. L.R. 549 = 4 Cr. L.J. 93. 

Cattle Theft. 

— Boat and cattle thefts — Summary trial of 
such thefts. — Boat thefts and cattle thefts call 
ordinarily for a severe sentence, e.g,, of two 
years’ rigorous imprisonment and a summary 
trial is not suitable for them. L.B.R. (1893- 
1900), 198. 

— Whether an offence in Upper Burma — 
See Crim. Pro. Code (1898), s. 45, U.B.E. 
(1892—1896), Vol, I, 19. 

Cattle Trespass. 

See also 1. Act HI OF 1857. 

2. ACT I OP 1871. 

(1) — Otoner’s neglect to keep cattle from stray- 
ing. — Mere neglect on the part of an owner of 
cattle to keep them from straying into fields is 
not causing them to enter a compound within 
the meaning of s, 425, I.P.O. The section re- 
quires that, before the owner is convicted of the 
offence, it must be proved that he actually 
caused the cattle to enter, knowing that, by so 
doing, he was likely to cause damage. 6 B.L.R. 
Ap. 3. 

(2) — Trespass by cattle when amounts to 
tnwjw/.— In order to constitute the offence of 
mischief, it is not sufficient to show that the 


Cattle Trespass — concluded. 

accused was guilty of carelessness, in allowing 
her goat to stray. The prosecution was bound 
to show that there was an intention to cause 
wrongful loss or damage. 7 B. 126. 

(3) — Cattle causing damage to crop — LioW- 
lityofoioner. — The owner of an animal which 
strays on to another’s land and causes damage 
to the crop thereon, does not, unless he has 
wilfully driven it upon the land, commit the 
offence of mischief under s. 426, Penal Code. 
9 B. 173. 

(4) — Order by a Magistrate prohibiting the 
straying of cattle. — An order by a Magistrate, 
prohibiting the straying of cattle within certain 
local limits, is not an order within the mean- 
ing of s. 62 of the Criminal Procedure Code 
(Act XXV of 1861). 9 B.L.R. Ap. 36. 

— Permitting cattle to stray upon Railway — 
See ACT IX OF 1890, s. 125 (1), 18 M. 228 = 1 
Weir 874. 

See U. P. ACT I OF 1900, 2 A. L.J. 26 = A. 
W.N. 1905, 19 = 2 Cr. L.J. 19. 

Cattle Trespass Acts. 

See 1. ACT III OF 1857. 

2. Act I OF 1871. 

Census Register. 

See Evidence Act, s. 74, 6 Bom. L.R. 535. 

Central Provinces Act. 

See Central Provinces Act. 

C. P. Courts Act. 

See C. P. ACT IT OF 1904. 

C. P. Municipal Act. 

See C. P. ACT XVIII OF 1889. 

Certificate. 

— Certificate of administration — Possessitpi- 
— The grant of a certificate of administration 
under Act XXVH of 1360 does not decide aiy 
question of title to the possession of the bnd. 

2 B.L.R. A. Cr. 27 ; 11 W.R. Cr. 18 ; 9 W.B. 
Cr. 18. 

— Certificate by Political Agent — See 
PRO. CODE (1898), s. 188, 24 A. 256, W- 
Un. Cr. C. 253 = Cr. Eg. 13 of 1886. 

See Jurisdiction of Crimin.vl courts* 
A.W.N. 1884, 85. 

Certificate of Administration. 

See Certificate. 

Certificate by Political Agent. 

See Certificate. 

* Certiorari,' Writ of. 

(1 ) — Writ of certiorari — 

The right of a defendant to a writ of cerwr^^ 
to remove proceedings before a 
not ex debito justitiae, the issue of i* o® 
discretionary with the Court. 8 BAC. 
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Certiorari, Writ of— concluded. 

(2)— BoHt. Act XIII of 3856 (Po/tcr), 5. Ill — 
Jurisdiction of High Court to interfere ani isstte 
iorit of certiorari. — The High Court has jurisdic- 
tion to remove Jind quash convictions and sen- 
tences of the Police Magistrates and Petty Ses- 
sions of the town and island of Bombay in cases 
where the Court of Queen’s Bench in England 
would do so in respect of inferior Criminal Courts 
of that country. But s. Ill, Act XIII of 1856, 
does not say thwt a conviction may be quashed 
where a Magistrate may be considered to have 
come to a wrong conclusion on the evidence 
before him. That has never been a ground for 
a writ of certioraH- In order to justify such a 
procedure, the objection to the conviction must 
have a sutetantial meritorious ground, and not 
merely an error of form or procedure. In cases 
where* the Magistrate has convicted an accused 
person of a charge which the Magistrate had no 
jurisdiction to hear and determine, orhad award- 
ed a sentence which he had no power to award, 
or had proceeded in such a manner as to afford 
ground for saying that the accused person bad 
not bad reasonable opportunity of defending 
himself, the conviction can be quashed. The 
section, in short, says that to quash a conviction 
there must be merits, not that whenever there 
are merits in the general sense of the word, the 
conviction will be quashed. 10 B.H.G. 102. 

(8) — Upon a writ of certiorari, the High 
Court has no jurisdiction to enter into the 
merits of the case or to consider whether or not 
upon the evidence the Magistrate had come to 
a correct conclusion. 10 B.H.C. 109, note. 
{Queen v« Justices of Cheshire, 11 Add. and 
EU. 139 ; Queen v. Bollori, 1 Q.H. 66 ; Thomp- 
son V. IngJuim, 14 Q.B.D. 710, 718 ; Barber v. 
Nottingham arid Orantham Baihoay Co., 33 
L.J.C.P. 194 ; Queen v. Daynutn, 7 Ell. and 
B. 672 , 6 B.H.C. Cr. 27 and Queen v. Jan 
Muhammad, Unreported Cr. case, iJ.). 

(4) — Rule nisi to quash conviction— Practice. 
— In this case where a writ of certiorari was 
granted to bring up a conviction of J ustices, m 
order to quash it, and a rule nisi to quash the 
conviction was moved for, it was held that the 
certiorari should be returned into Court before 
the motion for the rule nisi is made. 1 Ind. 

Jur.N.S. 293. 9 W R. 325] . 

See ACT X OF 1875, ss. 116 and 147, 12 

B. H.C. 217 (A.C.J.). 

Sec BEN. ACT IV OP 1876, s. 117, 11 C. 
275. 

Cess Act. 

See BEN. Act IX OF 1880. 

Cess In lieu of Village Fees Act. 

See Mad. Act IV OF 1864. 

Cesspool. 

See BOM. ACT IH OF 1901, ss. 107 (2), 155, 
11 Bom. L.R. 1849. 

Chairman of Municipality. 

See Municipality. 

See Ben. Act n op 1888, 19 C. 195 (n), 22 

C. 717, 19 C. 198, 19 C. 192. 


Chairman of Municipality — concluded. 

— Order directing appearance before him by 
Chairman of Municipal Commissioners appoint- 
ed under Act XXVI of 1850— CONTEMPT 
OF Court, 5 B.H.C. Cr. 33. 

See Grim. Pro. Code (1898), s. 556, 15 M. 
83 = 2 Weir 326. 

See Magistrate, Jurisdiction of, 18 B. 

442. 

— Liability of Chairman of Municipality — 
See Penal Code, s. 290, l Weir 243. 

— Whether a public servant — Sec SANCTION 
TO PROSECUTE. 1 Weir 243 and 2 Weir 226. 

Chunks. 

— in Palk’s Bay and Gulf of Mannar, 
whether capable of being subject of theft — 
See Theft, 27 M. 651 = 14 M.L.J. 248=1 
Weir 386. 

Charge. 

1. — Gener.\l. 

2. — Addition of charge. 

3. — alteration op charge. 

4. — ALTERNATIVE CHARGE. 

5. — Amendment of charge. 

6. — Explanation of charge. 

7. — FORM OP CHARGE. 

8. — Withdrawal of charge. 

1. — (General). 

See 1. (ALTERNATIVE CHARGE). 

2. Crim. Pro. Code (1898), ss. 221 — 
240. 

(1) — Meaning of the term "charge." — A 
charge is a precise formulation of the specific 
accusation made against a person, who is entitled 
to know its nature at the earliest stage. 28 

C.434 = 5C.W.N. 609. 

(2) — Per Sargent, C.J., and Bayley, J . — 
The word “ charge ” iu the Grim. Pro. Code, is 
generally used as the statement of a specific 
offence and not as the aggregate of all the 
separate offences for which the prisoner is being 
tried. There is nothing in the Code of 1682 to 
justify the term “charge” having a different 
meaning given to it in ss. 226, 227, from what 
it has throughout the other sections of the Code. 
Per Scott, J : — The word “ charge ’’ is used in 
the Code both as indicating the whole series of 
counts or heads of charges, and also, as indicat- 
ing a charge of specific offence. In s. 227, it is 
used in the former sense. 8 B. 200. 

(3) — Framing of charge. — A charge of an 
offence under the Penal Code should be drawn 
up in the words of the section defining the 
offence. 8 C.P.L.R. Cr. 18. 

(4) — All verbiage should be avoided in the 
drawing up of charges and a strict adherence 
to the language of the Penal Code should be 
maintained while adopting the forms given iu 
Chapter XIII, Grim. Pro. Code. 1 W.B. Cr. 
Letters, 1. 
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Charge — continued. 

1. — (General) — continued. 

(5) — In framing a charge, a Magistrate is not 
restricted to the offences stated in the complaint 
or police report. If, on the evidence, he finds 
that an offence different from that which had 
been made the special subject of a complaint 
has been committed, be is competent to enquire 
into and proceed against the accused with 
regard to such other offence. 11 C.P.L.R. 9 
Cr. (5 B.H.C. Cr. 100, 8 W.R. Cr. 82. R.). 

(6) — Charges should be drawn up only with 

reference to the offence disclosed. It is not proper 
for a ISIagistratc to consider whether the framing 
of a certain charge will or will not render com- 
mittal to the Sessions Court necessary. 5P R. 
1901 Cr. ^ 

(<) Where the committing officer resolved 
the crime into its elementary facts in the 
charge, all that combined to constitute the 
compound offence should bo specified. 1 W.R. 
Cr. Letters, 10. 


— Charge — Unnecessary aver7n€ntS‘ — Un- 
necessary averments included in a charge may 
be rejected as surplu.sage and the substantial 
portion of the charge alone considered. 4 B H 

C. Cr. 17. 


(9)— Crim. Pro. Code (1882), s. 560— Fravimg 
of charge — Charge held as frivolous and vexa- 
tious. The fact that a l^Iagistrate has framed 
a charge, under s. 254. Crim. Pro. Code, against 
an accused, does not of itself prevent him from 

enquiry that the charge is 
frivolous and vexatious under s. 5G0. Rat. Un. 
Cr. C. 734=Cr. Rg. 2 of 1895. 

{10)— Charge, when to be framed.— It is 
irregular to frame a charge against the accused 
after his defence has been recorded. 3 N.W P. 
271. 

300, Penal Code — Frame of charge. 
•—The charge against a prisoner with “causing 
B 8 death by inflicting on him a wound with a 
chennai with the intention of causing bodily 
injury, such as was sufficient, in the course of 
nature to cause death, or which he knew to be 
likely to cause death,” if it was intended 
probably to refer to the 2nd and 3rd clauses in 
s. 300 of the Penal Code, is defective and 
inexact as regards both clauses. With reference 
to the second clause, it should bo “likely to 
cause the death of B, the person to whom the 
\\as caused/* and with reference to the 
third, it should have said ordinary course of 
nature.” 8C. 211 = 10 G.L.R. 11. 


(12)— Crtm. Pro. Code {1898), ss.222, 235— 
Framing of charge.— S,. 222, Crim. Pro. Code 
provides for a charge being framed in respect of 
gross sums appropriated within 12 months 
from the first to the last and enacts that a charge 
80 framed shall be deemed to be a charge 
withm the meaning of s. 234. Crim. Pro. Code, 
but It does not follow that the acts so charged 
should be deemed to be one transaction within 
toeme^ng of s- 235 ^ Pro. Code- 30 M. 

828-17 M.L.J. 141 = 2 M.L.T. 177 = 3 Cr. L,J. 


Charge — continued. 

1. — (Geoeral) — continued. 

(13) — Crim. Pro. Code{lS61),s. 250-~0mission 
to prepare charge. — The omission to prepare a 
charge in writing, although a very great 
irregularity, does not form a proper ground for 
setting aside a conviction, as it cannot be said 
to have occasioned a failure of justice. S B.H. 
C. Cr. 40. 

(14) — Error bi charge. — Where there was an 
irregularity in the charge, in so far as it stated 
that the defamation was of the complainant, 
the husband, and not of the wife, held, that it 
was an error or irregularity in the charge which 
bad not prejudiced the accused or occasioned a 
failure of justice. 15M.L.J. 224 = 2Cr. L.J. 8B1. 

(15) — Crim. Pro. Code {1872), ss. 272, 283.443 
— Charge — Omission to specify in charge of theft 
the word ‘ ‘ dishonestly.' ' — The mere omission of 
the word “ dishonestly ’’ in a charge of theft 
and in the record of conviction is no ground 
for the reversal of the conviction and sentence, 
when the accused persons fully understood the 
nature of the offence with which they were 
charged, and were not prejudiced by the 
omission. 10 B.H.C. 373. 

(16) — Form of, in case of rape — Amendine^d 
of.- A full denial of the exception contains 
in s. 375 of the Penal Code should be made m 
the body of the charge and not at the end of it. 
and it should be drawn up formally. Where a 
charge is incorrectly drawn up, the Sessions 
Judge is competent under the provisions of 
s. 244, Crim. Pro. Code, to alter or amend it. 

1 W.R. Cf. Letters, 2. 

(17) — Form of— Forgery of valuable secuHtV 
mui abetment — Giving and fabricating 
evidence. — The first head of the charge should 
state that the forged document is a 
purporting to be a valuable security. The 
second head should follow the wording of the 
first head. The abetment charged on this hM 
is not punishable under s. 109, 

under that section coupled with section ® 
the Penal Code ; and in order properly toDOS* 
those sections apply, it should be declared tna 
“ the act abetted was committed in ^onwqu^ 
of the abetment.” Giving and fabricating^^ 
evidence being distinct offences, they should 
charged separately. 1 W.R. Cp. Lett6W« S* 

{IQ)— Murder— Form of charge— Den^ o£ 

exceptions in the charge — Penal Code, s. 30V‘ 

In a count of wilful murder, the wow 
“ culpable homicide amounting^ to 
must be used. The special exceptions 
in s. 300, I.P.C., must be fuUy denied m 
charge. 1 W.R. Cp. Letters, 9. 

(19 ) — Grave and sudden provoca^on-^ 
the case of murder, the offence shomd 
entered as a “ culpable homicide 
murder,” and not merely^ as 
homicide,” which is an indefinite t®*™^ 
denial of the Ist exception under s. 800, 

Code, it should be stated that the provoca 
was given by the deceased. Menta^ 
should be made of the provisos to that amir 

tion. i W.S. Cp. Letters, 13. 
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C ^continued . 

1. — (General) — coniiuMerf. 

(20 ) — Form of — The tcord “ el cetera," use of, — 
The abbreviation of charges against the accused 
by introducing the word ‘et cetera ’ ciinnot bo 
made. Explicit and full statements, such as 
can easily be intelligible to an accused, are 
always requisite in charges. 1 W.R. Cr. 
Letters, 13. 

(21) — How to be framed — Exceptions in 
cases of murder — Culpable homiculc not amount- 
ing to murder and grievous hurt — Crim. Pro. 
Code (1861), ss. 237, 239 and 213. — In drawing 
up charges for offences falling under auy of the 
sections of the Penal Code which contain 
special exceptions, the provisions of s. 237, 
Crim. Pro. Code, must be strictly attended to ; 
except when the charge is for murder, culpable 
homicide not amounting to murder and grievous 
hurt, in which cases the forms given in rs. 243 
and 239 are to be followed. 8 W.R. Cr. Cir. 3. 

(22) — Charge, defect in — Charge, omission to : 
frame — Contnetiem, validity of — Embezzlement 
— Penal Code, ss. 408 ami 116 . — Where the 
charge against the accused was to th'< effect, 
that be, on or before the 21st day of June, 1907, 
committed breach of trust in respect of some 
deeds which he took from the complainant and : 
was thereby guilty of an offence punishable j 
under s. 406, I.P.O., but at the trial he was | 
convicted of embezzling, not the deeds, but 
amounts obtained by dealing with those deeds ; 
held, that the conviction was bad and ought to 
be set aside. Where an accused, who was tried 
with the other accused against whom the a-bove 
meutioned charge was framed, was convicted 
under s. 406 read with s. 116, I.P.C., without 
any specific charge having been framed against 
him, but it appeared that he knew of the charge, 
as he put in a written- statement denying it ; 
held that his conviction was also bad and ought 
to be set aside. 12 C.W.N. 577 = 7 Cr.L.J. 372. 

(23) — Attempt to cheat — Defect in the charge. 
— In the case of an attempt to cheat, the omis- 
sion in the charge to specify the person upon 
whom the alleged attempt to cheat was made, 
and also the manner in which it was intended 
by the acousod to infiuence the conduct of that 
person, is a serious defect. 8 C.W.N. 278. 

(24) — Assumption of absence of general or 
special exceptions in a charge for offence . — 
Though the Crim. Pro. Code of 1372 contained 
no provisions analogous to those in ss. 235 and 
237 of the Code of 1861, it might be inferred, 
from 8. 489, illustration (n) of the Code of 
1872. that the absence of all general exceptions 
and of some other exceptions mentioned in the 
Penal'‘God&SBas'do>be-A66amed''a3 before with- 
out allegations in the statement of an offence 
in the charge . — Per MARKBY, J, 4 C 124=3 
G.L.R. 122. 

(25) -TiPcTiof CotU, s. 217 — Cluivgc. expressed 
in vague terms. — The least that can fairly be 
allowed in favour of one criminally convicted 
is that when a charge has been expressed in 
vague iermsi the proseoution on appeal should 


Charge — continued. 

1. — (General) — continued, 

be limited to the p.articular sense iu which the 
charge has been understood in the actual trial. 
2 B. 142. l-R., Rat. Un. Cr. C. 7C4; D., 22 

C. 392J. 

(26) — Charge — Owis^ioH to charge a previous 

conviction, effect of . — Where a Magistrate passes 
a sentence which he is competent to pass for 
the offence charged, the mere fact that the 
Magistrate has, iu passing the sentence, been 
influenced by a previous conviction of which the 
accused has not been formally charged, will not 
render the sentence illegal. 2 Weir 264 [F., 

2 Weir 265] . 

(27) — Penal Code, s. 75 — Previous conviction 
— Form of charge . — A charge alleging a previ- 
ous conviction, which makes the accused liable 
for enhanced punishment under s. 75, Penal 
Code, need not specify the extent of the former 
punishment. 4 M.H.C. App. 11. 

(28) — Warrant cases— Separate charges for 
each offence — Penal Code, s. 75 — Enhaiiced 
punishment . — The object and direction of the 
Crim. Pro. Code are that, for each offence, there 
muse, in warrsint cases, be a separate charge. 
In order to award the enhanced punishment, 
provided by s. 75, the Magistrate should frame 
a charge under that section and try the prisoner 
on that charge. 9 M. 234 = 2 Weir 266. 

(29) -Crim. Pro. Code (1861), Ch. XIV— 
I Procedure before preparing a charge.— The 

course to be taken by a Magistrate before propar- 
inga charge mustdepend upon the circumstances 
of each case. 3 M.H.C. App. 2. 

(30) — Joinder of cluxrges — Joint trial of 
I several witnesses alleged to have given false 

evidence — A joint trial of sover.al witnesses 
j alleged to have given false evidence was held to 
have prejudiced the accused, as it might have 
deprived each of the accused of the advantage 
of calling the other persons, who were by reason 
of the joint trial in the position of co-accused, 
to give evidence for him. 39 P.R- 1888 Cr. 

(31) — Three separate offences of giving false 
evidence should have a separate charge foreach, 
with reference to which there should be a 
distinct finding and a distinct sentence. 3 N. 

W.P. 314. 

(32) — Crim. Pro. Code (1898), s. 233 - Charge 
— Cheating. — Where one charge was framed 
against two persons, charging them with cheat- 
ing the complainant and two others on three 
different occasions, held, that the charge was 
bad inlaw. 13 C.W.N. 1067. 

(33) — Two distinct charges on distinct 
individuals — Order, nature of. — A Magistrate 
is not entitled to pass one order applying to 
two. distinct charges between two distinct 
4siiividual8. 7 C.W.N. 521. 

(34) - — Joinder of charges — Security for good 

behaviour there is no association 

between the persons against whom proceedings 
for security for good behavicur are taken, nor 
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Charge — continued. 

1. — (General) — continited. 

are they residents of the same village, evidence 
against each of them should be taken separate- 
ly. 6P.R. 1896Cr. 

(35) — Joinder of charges — Distinct offences — 
Dacoity.— Where four accused were charged at 
one and the same trial for three dacoities com- 
mitted during the course of a single day, and 
one of them was charged further with rescuing 
a person from lawful custody, with murder of 
a conslalle and with taking part in thedacoity 
in which the constable was murdered, held, 
that the irregularity of jointly trying the fourth 
along with the others was cured by s. 537, 
Grim. Pro. Code, inasmuch as the charge 
against him was kept separate, and the opin- 
ions of the assessors were separately recorded 
on the charges affecting him, 7 P.R. 1901 Cr. 

(36) — Joinder of charges — Misjoinder not cur- 
able. — The provisions of ss. 233. 239, Grim. Pro. 
Code, as to the framing of charges must be 
strictly observed. Any violation of them is an 
illegality which cannot be remedied by s. 537. 
A person accused of kidnapping a girl, or hav- 
ing kept a kidnapped girl in confinement can- 
not be tried jointly with a person who is found 
disposing of her on a subsequent date and is 
charged with an offence under s. 419, I.P.C. 
Similarly a person accused of theft cannot be 
tried jointly with a person who is alleged to 
have dishonestly received from the alleged 
theft properties stolen by him. 17 P R. 1903 
Cr. = l49 P.L.R. 1903, (25 M. Cl, P.C., B.). 

(37) — Alternative charge. — Where an accused 
is charged on the same facts in the alternative 
on a graver and on a less serious count, the 
Court should record a definite finding on each 
count. L.B.R. (1872—1892), 324. 

(38) — Alternative charges — Alternative find- 
ings. — Alternative charges should be framed as 
in the form given inSch. V. No. XXVUI, sub- 
head (ii). When there is no reason to doubt 
which of two offences specified in an alterna- 
tive charge the accused has committed, there 
should not be an alternative finding. L.B.R. 
(1872—1892). 436. 

(39) ~Criw. Pro. Code, s. 242^Nature of 
offences to form alternative charge. — In order to 
make an alternative charge under s. 242 of the 
Grim. Pro. Code, both the offences must be 
offences under the Penal Code. Thus, criminal 
breach of trust cannot form an alternative 
charge to one of undue exaction of money 
under Reg. XVH of 1827, s, 16. 8 B.H.C. 
€r. 115. 

^ (40)— Dufy of Magistrate to decide on charges 
disclosed by the complaint. — It is for the Magis- 
trate to decide on the exact charge disclosed on 
the complaint The accused can be convict- 
ed on a charge different from that preferr^ 
by the complainant, if the charge is involved 
in the complaint. 60 P.R. 1867 Cp. 

i^^—Boioer of appellate Court to add charge. 
^Where the acet^^ persons were committed 


Charge — continued. 

1 . — (General) — continued. 

for trial under an erroneous and untenable 
alternative ch.arge under s. 193, I.P.C-, and 
the Court of Sessions amended the charge 
under s. 193 and added charges under ss. 201 
and 203, held, that it was doubtful whether the 
amendment and addition did not prejudice the 
accused. 7 N.W.P. 137. 

(42) ~CriiK. Pro. Code {1898), ss. 227. 228. 229 
— Adding a charge : — While the law empowers 
a Magistrate to add a charge at any stage of the 
proceedings before judgment, he must, when 
doing so, exercise a sound and wise discretion. 
Held that a Sessions Judge did not exercise a 
wise and sound discretion in adding a new and 
grave charge of dacoity at a late stage of the 
trial, after the conclusion of the case for the de- 
fence, and in continuing the trial without any 
adjournment. 6 C.W.N. 72. 

(43) — Crim. Pro. Code {1872), s. 446 ~Power 
of Sessions Judge to expunge a charge before 
calling upon accused to plead. — Where a Magis- 
trate commit? an accused person to the Sessioos 
to be tried on specific charges, the Sessions 
Judge has no power, before calling upon the 
accused to plead, to expunge one of the charges. 

7 C.L.R. 143. [D., 12 A. 551]. 

(44) — Notice of the charge to the accused. —An 
accused is entitled to know with certainty the 
matter with which he is charged and unless he 
has this knowledge he cannot but be seriously 
prejudiced in his defence. When two or more 
persons are jointly tried, one of such persons 
cannot be called as a witness either for or agains 
another of such persons. 13 C. P.L.R. D2. 

(45) — Crtm. Pro. Code (1882), ss. 287, 238 
— Extradition on charge of dacoity — ConvwU>n 
for theft, validity of. — Where the extraditi^ 
from a Native State of an accused person hM 
been obtained on a representation charging hi 
with an offence, under s. 395, Penal Code, o 
dacoity cominilted within British 1“^' * 
he is committed to the Sessions, the 

he has jurisdiction over the accused 
dently of the extradition, is compeS«“* 
convict him of theft, if the offence of 
is not proved against him. Extradition is o 
a means of bringing the accused before 
! tribunal having jurisdiction. “ All ^ 

local ; the jurisdiction over the crime bo JP 
to the country where the crime is commi ■ 

If the jurisdiction of the Court 
disputed, there nothing to justify the . 
in applying at the trial rules and prm P ^ 
other than those which, in 
bound to apply under the Code of 
Procedure. Even assuming that the jj,g 

proceedings could in some way 
jurisdiction of the Sessions Court, “ ^ lo 

nothing on the face of those 
warrant the conclusion that mere 

tion has been in fact imposed, ^ona 
circumstance that the offence of daooit y^ ^j_ 

was mentioned, when extradition was , 

ed, does not necessarily lead to the con 
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Charge — continued . 

!• — (General) — continued. 

that the extradition was allowed for the purpose 
of a trial only on that charge, and on no other 
charge whatever. 17 B. 369. R^t. Un. ; 

Cr. C. 773] . 

(46) — Charge — Sessxoixs Court — Practice ~ 
Pacts proved not SM.pporting charge. — When a 
Sessions Judge trying a case considers that the 
facts do not support the charge on which the 
prisoner is tried but finds that he committed 
the offence at some later time, he may alter 
the charge, but cannot order a rc<commitmcnt 
in respect of such charge. 7 B.H.C. Cr. 81. 

(47) — Cn‘7)i. Pro. Code, s. 232—Accitsed 
charged with offence triable as wanant case — 
Conviction for a sumnunts case not chargtd, 
validity of — Penal Code, ss. 143 and 379 . — 
When a case is being tried as a warrant case 
and a charge is drawn up of an offence which 
is triable as a warrant case, if it is intended to 
proceed against him also for an offence which 
is triable only as a summons case, the offence 
should form part of the charge. Where an ac- 
cused person was summoned for offences under 
ss. 143 and 379, Penal Code, but only a charge 
for an offence under s. 379 was drawn up, held, 
that a conviction under s. 143 should be set 
aside, as no charge had been drawn of the 
offeuce of which he had been convicted and, as 
by the absence of the charge, the accused bad 
been misled. 29 C. 481 = 6 C.W.N. 599. 

(^B)— Penal Code, s. 147 — Common object — 
Rioting , — A conviction for rioting, in the ab- 
sence of a finding as to the common object of 
the assembly charged with rioting, is improper. 
3C.W.N. 605 ; 26 C. 630. 

(49) — Penal Code, s. 193— False evidence — 
Charge. — The alleged false evidence, and not 

* its assumed substance and purport, should be 
sot fotth in a charge under s. 193, I.P.C. 7 
N.W.P. 137. 

(50) — A man who is called upon to answer 
to a charge of giving false evidence should 
know exactly what is the false evidence imput- 
ed to him. 3 N.W.P. 314. 

(51) — Facts not constituting an offence under 
s. 211, I.P.C, , hut one under s. 132 (a) — Magis- 
trate bound to frame a charge under s. 182 (a) , 
I.P.C.—S. 45 ic), CHm. Pro. Code {1898)^ 
Where the facts alleged do not amount to an 
offence under s. 211, I.P.O., but the Magis- 
trate was of opTnion that An offence under 
8. 162 (a) has been made out, held, he ought to 
have framed a charge of an offence punishable 
under s. 182 (a). I.P.G. 6 M.L.T. 175. 

(52) — Penal Code, s. 408 — Charge under t)^ 
section in respect of general deficiency in 
accounts. a case of criminal breach of 
trust under s. 408, a count based upon a general 
deficiency was struck out of the indictment 
by the presiding Judge after consultation with 
the Chief Justice. ^ C. 193. lAppr., 2 C.W. 
N. 841]. 


C barge — continued . 

1 . — (General) — conthnted. 

(53) — Crir/t. Pro. Code {1898), s.240 — Scope. — 
S. 240, Grim. Pro. Code, applies only to charges 
in the same case and has no application to sepa- 
rate cases. Rat. Ufi. Cr. C. 977 = Cr. Rg. 34 
of 1898. 

(54) — Crim. Pro. Code {1882), $.237 — Dacoity 
— Receiving stolen property. — A person 
charged with dacoity cannot be convicted of 
dishonestly receiving stolen property which 
has not been shown to be a part of the pro- 
perty taken iu the dacoity. Cr. Rg. 19—9 — 
1690. 

(55) — Forgery — Using false document — Abet- 
ment of forgery . — When a Civil Court sends a 
prisoner before a Magistrate on a charge of 
forgery, it is competent to the Magistrateto 
commit him for trial on a charge cither of 
forgery, or of abetting forgery, or of using 
as genuine a false document. 8W.R. Cr. 20. 
[R., 15 W.R. 352, 5 M. 397, F.B-; F., 3 A. 638 ; 
D., 13 W.R. 147]. 

See ACT XVIII OF 1862, 1 B.L-R.O. Cr. 1, 

1 B.L.R.O.Cr. 15 = 15 W.R, Cr. 71. 

See ACT X OF 1875, s. 117, 1 C. 356. 

See COMMITMENT TO SESSIONS COURT, 

9 Bom. L.R. 2*25 = 6 Cr. L.J. 213, 27 M. 54. 

— Committal after drawing up — See COMMIT- 
MENT TO SESSIONS Court, 3 C. 405 = 2 C.L. 
R. 2. 

— Defamation not alleged in complaint — 
Subsequent adding of it on examination of 
complainant — See COMPLAINT, 10 A. 39, also 
5 M.L.T. 1 = 32 M. 3 = 9 Cr. L.J. 108 = 1 Ind. 
Cas. 22, 5 C.W.N, 296. 

See Conviction, Rat. Un. Cr. C. 854. 

See Crimin-I-L Case, 4 Bom. L.R. 938. 

See CRIM. Pro. Code (1898), Ch. XXI, U.B. 
R. (1892— 1896), Vol. I, 37. 

See CRIM, Pro. Code (1898). ss. 188 and 537, 
8 Bom. L.R. 507 = 4 Cr. L.J. 49. 

—Whether should bo framed in proceedings 
under s. 477, •'Grim. Pro. -Code — See Crim. 
Pro. Code (1898), ss. 195 and 477, 28 C. 434 = 
5 C.W.N. 609. 

See Crim. Pro. Code (1898), ss, 198, 367, 
3 A. 322. 

— Expunging one and substituting another 
See Crim. Pro. Code (1898), ss. 215 and 
227, 10 C.P.L.R. 13 Cr. 

— Liability to whipping--GrouDds of liability 
to be stated both in charge and judgment — 
See Crim. Pro. Code (1898), s. Q2i, 5 M. 158, 
2 Weir 265, 2 Weir 266. 

— Need for care in framing charges — See 
Crim. Pro. Code (1898), s. 221, U.B.R. (1892- 
1896), Vol. I, 82. 

See GRIM. Pro. Code (1898), ss. 221 (7), 342, 
412 and 511, 4 N.L.R. 163. 
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Charge — continued. 

1. — (General) — continiuid. 

— Joinder of more than three charges — See 
CRIM. Pro. Code (1898), s. 222, l A.L.J. 599. 

See Grim. Pro. code (1898), ss. 222, 223, 
15 B. 491. 

— More than three acts committed within 
one year charged — See Crim. Pro CODE 
(1898), ss. 222, 234, 24 A. 254 = A.W.N. 1902, 
44. 

—Form of— See Crim. Pro. CODE (1898), 
ss. 222,234. 27 A. 69 = A.W.N. 1904, 165. 

See Crim. Pro. Code (1898), ss. 225, 233, 
234, 235, 236 and 237, 10 Bom. L.R. 801 = 8 Cr. 
L.J. 272 = 33 B. 77 = 1 Ind. Cas. 641. 

See Crim. Pro. Code (1898), ss. 227 and 
537, 20 P.W.R. 1909 Cr. 


Charge — continued • 

1. — (Generali — concluded. 

— Commitment to jail before charge is 
framed — Validity— See PrelisunARY IN- 
QUIRY, 28 C. 434 = 5 C.W.N. 609. 

See Sanxtion to prosecute, 9 C L.J. 
690 = 13 C.W.N. 942 = 10 Cr. L.J. 150 = 36 C. 
808 = 2 Ind. Cas. 697, 4 C. 712, 1 L.B.R. 

286. 

See Transfer of Criminal Case, 30 M. 
233 = 2 M.L.T. 89 = 5 Cr. L.J. 290. 

2- — (Addition of charge). 

(1) — Crim. Pro. Code s, 227 — Addition 

of charge at a Sessions trial. — The Court has 
power under s, 227, to add a fresh charge upon 
which the accused has not been committed for 
trial. 9 A. 525. [R.. 10 C.P.L.R. 13). 


Conviction in absence of charge — New 
trial, power of appellate Court to order — See 

Crim. Pro. Code (1898), ss. 232 and 423, 28 
C. 63 = 5 C.W.N. 819. 

See Crim. Pro. Code (1898), s. 234, 2 C.W. 
N. 341. 


(2) — Although a Sessions Judge has power to 
alter or amend a charge, he cannot add an 
entirely new charge which is not even cognate 
to the charge on which an accused person has 
been committed for trial. 3 N.W.P. 337. (R-* 
9 A. 525]. 


See Crim. Pro. Code (1898), s. 256, 14 C. 
P.L.R. 137. 

See Crim. Pro. C0DE(1898), s. 271 (2), Rat. 
Un. Cr. C. 327. 

— Withdrawal of — Proper procedure — See 
Crim. Pro. Code (1898), s. 494 (6), 2 A.L.J. 
.30 = 2 Cr. L.J. 21. 


{S)— Charges added at sessions — Depositions 
before Magistrate, admissibility of^Dead 
and absconding witnesses . — The evidence of 
I witnesses, one of them being dead and the 
' other absconding, given before a Magistrate, 
was held admissible at the sessions trial, even 
though fresh charges had been added. 7 C- 42 
= 8 C.L.R. 273. 


— Omission to set out guilty intention in- 
See Crim. Pro. code (1898), s. 537, 22 C. 
391 • 

—Counter charge— See CRLMINAL Pro- 
ceedings, 14 0. 368. 

See Defamation, 30 C. 402=7 C.W.N. 
74. 

See False charge, 5 M.L.T. 269. F.B.= 
32 M, 258. 

■ Form of— See FALSE EVIDENCE, 7 A. 44. 

— Splitting up of charges for purposes of juris- 
diction— See Magistrate, Jurisdiction 

OFf 11 236* 

—Defective charge — See Penal Code, 
ss. 17, 124-A.163-A.5M.L.T. 24 = 19 M.L.J. 
81 = 9 Or. L.J. 140 = 1 Ind. Cas. 42. 

See Penal Code, ss. 147, 323, 448, 30 C. 
286 « 

See Penal Code, ss. 20i, 302, 30 P.L.R. 
1904* 

See PENAL Code, a. 225, 5 L.B.R. 21 =a 
iQd. Oas. 610. 

See Penal Code, s,'409, it -A. 163. 

—Criminal misapproptiatiou^^eneral 
cionoy in accounts— See PENAL Code, s. 409. 
18 Aa 116« 

See PENAL Code, a, 475, 16 B. 189. 


(4) —Addltioiutl charges against accursed loith- 
out previous notice to him . — An accused should 
not, on the da)* of tri.al, be required to meet 
additional charges, without previous intima- 
tion, other than those entered against him >n 
the Police register on arrest. 8 C. 195. 

(5) — Crim. Pro. Code (1882), ss. 229 and 587 - 
AdditioJi of neio charge . — Where a new charge 
was read aloud to the ju^, but was not 
specially explained to the prisoner and he was 
not called upon to plead to that charge, bu 
his counsel, on being asked, did not required 
new trial, held that, the accused was not p«' 
judiced by the addition of the new chargej^an 
the omission would not affect the trial* 8 *>• 
200 . 


(6)— Crim. Pro. Code (1898), ss. 227, 228 , i99 
ai\d238 — Charge^ Addition of a charge 1<^ 
gularity — Penal Code (Act XLV of 
ss 363, 356 and 498. —The accused was 
mitted to the Sessions on charges under M* ^ 
and 366 of the Indian Penal Code. At 
conclusion of the evidence, to establiM 
charges in the Sessions Court, the Court 
a charge under s. 498 of the Penal Code, a 
the evidence fdr the defence had been 
The Court then convicted the 
the. ^three charges. - Stld, that the ptQC^ 
followed by the Sessions Judge was o® . 

gular ; the additional charge, tomed w ^ 

stage it was framed, wm prejudicial to w 
oused, and that, therefore, the contw 
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Charge — contiaucd. 

2. — (Addition of chtkvge)— concluded. 

under s. 498 shouid be set aside and the uisc 
be further investigated into on the other 
charges. 9 Bom. L.R. 148 = 5 Gr.L.J. 164 = 

31 B. 218. I 

— Power of Sessions Judge to add charge and j 
try it — See Penal OODE, ss. 226, 236, 237, 
537, 8 A. 665. 

- — 3. — (Alteration of charge). I 

(1) — Omission to frames separate charge for I 
separate offence. — The omission of tbe Magis- ; 
trate to frame the charge so as to contain a ' 
separate head for each ohence may be remedied | 
by the Sessions Judge exercising the powers | 
of amendment contained in s. 244 of the Code 
of Criminal Procedure, 1861. 7 W.R. Or. 8. 

(2) — Omission of count in charge — Defect in 
charge — Power of appellate Court. — The ap- 
pellate Court may confirm a conviction under i 
a section of the Penal Code diSerent from that 
upon which the prisoner was triedaudconvicted, 
provided the prisoner has not been prejudiced ' 
or injured by the substitution of one section 
for another. 1 Ind. Jur. N.S. 46. 

(3) — Alteration of charge from culpable homi- 
cidc to s. lo4, Penal Code. — The Sessions ! 
Judge is competent to alter a charge and to try j 
the prisoner for any offence coming under any 
one of the sections of the Code. 1 Agra Cr. 
13. 

(4) — Amendment of charge by Sessions Jiulge 
after commitmetit to Magistrate — Iteaso)is of 
Magistrate for ommitting case in certain ivay. 

— VVhere a Magistrate gives reasons for com- 
mitting a case for trial in a curtain way, the 
Sessions Judge must either accept the charges 
as framed or fi*amo others himself : he cannot 
insist on a redrawing of the charge by the 
Magistrate, unless he specifies the charge which 
he wishes to be sent up. 23 W.R. Cr. 17. 

(5) — Form of charge— Altering charge after 
plea of gmlty. — When an accused pleads guilty 
to a charge already framed, the Sessions Judge 
has uo power to alter the charge upon the evi- 
dence on the record. 4 B.L.R. Ap. 101 = 13 
W.R. Cr. 55. 

(6J — Crim. Pro. Code (1861), s. 241 — Trial by 
jury — Alteration of charge after verdict. — On a 
trial by jury, the Sessions Judge has no power 
to alter the charge after the delivery of the 
verdict by the jury. 5 B.U C. Cr. 9. 

(^)~-CTim. Pro. Code, ss. 236, 237, 238,423— \ 
Appellate Court — Power to alter fimling — j 
Necessity for re-trial, — It would obviously be 
improper and unfair to an aooused that, on his 
appeal, he should be convicted of a more serious 
offence, to which he had never pleaded on the 
trial, and there are man)t instances in wbi^ 
the ^opting of such a- conrse would work 
injustice upon the acoiued. This would- ^be 
particularly so, if theoffehcdwhicb the appellate 
Court might consider to be established was not 
oognate to the offence of which he had been 
tried and oouvicted, and it would also be so, if 

49 


Charge — continued. 

3. — (Alteration of charge) — co)di}iucd. 

there were circumstances of aggravation of an 
offence to which the accused had not pleaded. 
But there are exceptions to this rule. Some of 
these are referred to in ss. 236, 237 and 238. 
Another exception is the case in which the 
prosecution has established certain acts- con- 
stituting' an offence, and the Court has mis- 
applied the law to those acts by charging and 
convicting him for an offence other tb.in that 
for which he should have been pioperly charged 
on proof of commission of those acts. Hero, if 
notwithstanding this error, the accused has by 
his defence endeavoured to meet the accusation 
of tbe commission of those acts, understanding 
the charge to mean an offence arising out and 
niitde up of those acts, bis couviction for the 
offeuce which those acts properly constitute 
may be maintained, if the accused has not been 
prejudiced by the alteratiou of the finding. 
Such au error is oue of form rather than of sub- 
stance, and the alteration by an appellate Court 
of the charge or finding to the more serious offence 
would not necessitate a rc-trial expressly on 
a charge of that offence. Where a person is 
convicted of au attempt to commit an offence, 
the appellate Court, if it thinks that the acts 
of the accused constitute the substantive offeuce 
itself, may convict him of the substantive 
offence without ordering a re-trial. 26 C. 863 = 
3 C.W.N. 653. [J’., 13 C.P.L.B. 125, U-B.R. 
(1903), 3rd Qr., Penal Code, p. 9, 3N.L.R. 67, 
3 L.B.R. 232] . 

(8) — Co7iviclion for theft — Poioer of appellate 

Court to acquit the accused of theft and convict 
for a distinct offence — Penal Code, ss. 143 and 
379 — Crim. Pro. Code{2898i, s.423. —It ison the 
proceedings taken before the Magistrate that 
the facts constituting an offence for which a 
trial is held are made known to the accused, 
and the law is applied by the Magistrate to the 
facts established, so as to constitute tbe charge 
which the accused is called upon to answer. 
Where a person was convicted of theft, the 
only charge which he was called upon to answer, 
a conviction by the appellate Court under 
s. 143, Penal Code, upon finding that no theft 
has been committed, could not be legal, inas- 
much as he was never called upon to answer to 
any charge other than theft, and he could not, 
therefore, be fairly convicted of an offence of an 
entirely different character. 27 C. 660. [i^., 3 

L.B.R. 232J. 

(9) — Penal Code, ss. 147 and 370 — Conviction 
for rioting, common object of unlawful assembly 
being theft — Finding by appellate Court of 
different common object — Alteration of charge 
— V<ilidity. — The accused were convicted ffy a 
Magistrate of theft of mangoes and also of 
rioting, the common object of the unlawful 
assembly being the fprcible taking away of the 
mangoes belonging to tbe complainant. The 
Sessions Judge, on appeal, finding that the 
ccnfnhoa object was not the taking away of the 
nmngoos, but was regarding certain land, 
dismissed tbe appeal and confirmed the oonviC' 
tion and sentence. Held, that tbe accused 
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Charge — continued. 

3.— (Alteration of c,)\2,rge)— concluded. 

were entitled to an acquittal, inasmuch as the 
accused were convicted by the appellate Court 
of an offence for which they had never been 
tried. 27 C. 990 = 5C.W.N. 31 [iJ., 33 C. 295 = 
2 C.L.J. 516]. 

(10) — Crim. Pro. Code(L898), s. 423, cl. (5) — 
Alteration of finding under ss. JOG and 211 to 
one under s, 193, /.P-C.— In proceedings taken 
on a charge of the abetment of an offence 
punishable under s. 211, it would be improper 
to convict the accused of intentionally giving 
false evidence. The two offences are entirely 
of a different character, and in making a defence 
on a charge ot the first named offence, the 
accused could not be regarded as pleading to a 
charge of intentionally giving false evidence in 
regard to some particular statement. 3 C.W. 
N. 367. [H., 3 L.B.R. 232J. 

(11) — CHm. Pro. Code, Act X of 1872, 
s. 478— Alteration of charge — Rape — Adultery. 
— Where a Magistrate altered a charge of rape 
into one of adultery on the representation of 
the accused, without any request on the part of 
the husband of the woman, and committed the 
case to the Sessions, held that the procedure 
was irregularand that he should have committed 
for the offence of rape, but that, though the 
Sessions Judge could not quash the commitment 
under s. 197 of the Grim. Pro. Code, it was com- 
petent for him under s. 446 to draw up a proper 
charge and proceed with the case. A.W.N. 1882, 
165. 

See CitiM. Pko. Code (1898). ss. 236, 237, 
238, 8 Bom. L.B. 120 = 3 Cr. L.J. 240. 

See Grim. Pro Code (1898), s. 417, 16 B. 
414. 


4. — (Alternative charge). 

—Penal Code, s, 193 — Alternative charge — 
Evidence before Constable or Magistrate. — An 
alternative charge of giving false evidence either 
before the Chief Constable or the Magistrate is 
wrong as the former falls under the earlier part 
of s. 193 and the latter, being given in a judicial 
proceeding, is a distinct offence. Rat. Un. Cr. 
C. 503. (Rat. Un. Cr. C. 333, lO'^B. 124, R.) 

See Confession, ii B. 702, F.B. 

See False evidence, 18 B. 377, P.B., 10 
C. 405, 10 C. 937, 23 M. 544 (Foot-note) = 
1 Weir 166, 1 L.B.R. 101. 

^Charge of theft or, in the alternative, of 
receiving stolen property — See JOINDER OF 
CHARGES, 17 M.L.J. 219. 

6.— (Amendment of charge). 

. Penal Code, ss. 41.5 and 420, what an 
indictment under, should state — When defective 
indictment should be objected to— Amendment 
offwmal defcct-Act XVIII of 1862, s. 41.— kn 
indictment for cheating, under ss. 416 and 
420 of the Penal Code, should state that the 
property obtained was the property of the person 
defrauded. But an indictment defective in 


Charge — continued . 

5. — (Amendment of charge) — concluded. 

this respect is defective for uncertainty and 
must be objected to, if at ail, before the jury is 
sworn. Semhle, the latter part of s. 41 of 
Act XVIII of 1862, only gives power to amend 
where the defect is formal. 1 M.H.G. 31. 

(2) — Amendments in a charge ought to be 
made formally, and should appear ou the face 
of the record. 9 W.R. Cr. 14. [D., 8 B.H.C. 
Cr. 28] . 

{8) — Several offences under same sectum — 
Amendment of charge. — If a charge consists of 
several offences under the same section, the 
committing Magistrate should frame the 
ch.arge so as to contain a separate head for each 
offence. 7 W.R. Cr. 8. 

(4) — Conviction on charge different from that 
of which notice was given to accused. — An 
accused person called on to answer to a specific 
charge cannot be convicted on an entirely 
different charge without previous notice of the 
offence imputed to him and opportunity being 
afforded him of meeting tbc accusation. 26 

W.R. Cr. 8. 


4 

1 

4 


t 

I 
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(5) — Criwt. Pro. Code (1882), ss. 236, 337 — 
Amendment of charges. — Although it is open ^ 
a Magistrate to amend his charges, and, if he is- 
satisfied that the graver charge includes the 
smaller complained of, to proceed upon the 
graver charge, such power can only be exercised 
when both the charges are ejusdem generis and 
when they fall under the same or similar class 
of offences, one being only an aggravation of 
the other. When a complaint is made of an 
offence under ss. 499, 500, 1.P.C., a Magistrate, 
for the reasons above mentioned, is not 
tent to change the charge to one under s. 211, 

I.P.C., and also for the additional reason that 

the changed charge would shift the burden ol 
proof sensibly from one side to the other. * 


i B. 51. 

i (6 ) — Criminal Law Amendment Act 

' of 1862, s. I — Amendment of charge— Prep^^ 

to accused. — Under s. 1 of Act XVIII of looJ, 
the Court has power to order an amendmen 
' of a charge provided that the person indica 
will -not be prejudiced by the 
his defence on the merits. Where it is . 

whether he was so prejudiced or n^, 
leaning of the Court should be in his favo 
6 B.H.C, Cr. 76. [B-, 2‘2 C. 391]. 

(7)_Crim. Pro. Code, s. 244— Offence com^ 
mitted in foreign territory — Act IofI849, 
Sessions Judge— Procedure. — Where ^ 

J udge,in the course of a trial, finds that the oD 
was committed in foreign 
procedure is to direct the coniniitting 
trate to obtain the permission of the . £ 
ment under Act I of 1849, s.3, and on 
such order, to amend the charge and 
tinue the trial, giving the accused 
to re-examine witnesses already examm®®- 
Un. Cr. C. 33. 

See CRIM. PRO. Code (1872), a. 445, 21 1*-®' 
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Charge — continued. 

6 — (Explanation of charge) . 

(1) — Cri;uinal proceediyigs — Thorough expla- 
tuition oj charge to accused, necessity for. — The 
charge should be read and so explained to the < 
accused that the Court is sure that he has 
understood the nature of the charge thoroughly; 
and it is only then that his plea should bo 
received. 5 C. 826. T/?., L.B.R. (1893-1900). 
328]. 

(2) — Crim. Pro. Code (Acf Xofl8S2), s.221 — ! 

Right of 'iccused person to know the exact value j 
of the charge brought against him. — An accused 
persou is entitled to know, with certainty and 
accuracy, the exact value of the charge brought 
against him. Unless he has this knowledge, he 
must be seriously prejudiced in his defence. This 
is true in all cases, -but it is more especially true 
in cases, where it is sought to implicate an 
accused person for acts not committed by him- 
self, but by others with, whom he. was in com- 
pany. jlC. 106. [B., 22C. 391. 7 C.W.N. 

301]. 

(3) — Explanation of charge to accused — 0»iis- 

sion to explain charge when amended — Criminal ; 
Procedure Code, 1872, s- 415. — A prisoner 
charged with dacoity and riot and acquitted 
cannot be convicted of house trespass, unless 
the charge was amended by the addition of the 
new charge and was read out or explained to j 
him, and ho was called on to plead to it. 23 
W.R. Cr. 59. [F., 26 B. 50; R., 3 Bom. L R. 

558]. 

(4) — Plea of guilty and charge of murder — 
Admts^ou by an accused person that he killed 
the deceased, effect of. — A bare admission by an 
accused person that he had killed the deceased 
would not amount to an admission of murder. 
Where certain persons accused of murder admit- 
ted that they killed the deceased and added that 
they made the admissions of their own accord 
without being persuaded by others, held, that 
they could not be convicted under s. 302, Penal 
Code, inasmuch as they were not asked in their 
exfuxunation whether they intended to kill, or 
in what circumstances they killed, and their 
statements did not disclose on their part a know- 
ledge of the elements qpn^tituting the offence, 
of murder. 9 M. 61 =2 Weir 337- [i?..LB.R. 
(1893—1900), 32S]. 

7.— (Form of charge)* 

(1) —Form as to time and place of offence. 
Where a charge does not show such particulars 
as to time and place as are reasonably sufficient 
to give notice to the accused of the matter with 
which he is charged, the accused must be 
acquitted. 25 W.R. Cr. 46. 

(2) - •Rcferetice to section of Code under which 
charge is made — Crim. Pro. Code (1861), ss. 234, 
237. — The framing of a charge should be such 
as to refer to the section of the Penal Code 
under which the offence charged is punishable. 
This is required by ss. 284 and 237 of the Code 
of Criminal Procedure. 9 W.R. Cr. 33. 

(3) — Sufficiency of charge. — In order to con- 
stitute a proper charge* one count charging each 


Charge — continued. 

7. — (Form of charge) — continued. 

specific offence and describing it with a reason- 
able degree of certainty, is sufficient. 5 W.R. 
Cr. 7. 

(4) — Chargeincase of omission to give offence. 

— A charge should distinctly set forth the par- 
ticular offence in respect of which the accused 
either omitted to give information, or gave 
information which be knew to be false ; and it 
should appe.ar precisely wh.at his duty was in 
the matter. 8 W.R. Cr. 37. [i?., 14 W.R. 

Cr. 4GJ. 

(5) — Defect in charge, effect of. — .An indict- 
ment will not be invalidated in consequence of 
the charge not notifying the specific section. 

1 Ind. Jur. N.S. 43. 

(6) — Form of charge — Penal Code, s. 193 . — 
Whenever a person is conrmitted for trial under 
s. 193 of the Pen.al Code, the evidence alleged 
to be false should be sot out in the charge. 

Rat. Un. Cr. C. 511 =Cr. Rg. 35 of 1690. 

(7) — In charges of false evidence, the charge 
should specifically state what words or expres- 
sions the accused is charged with having utter- 
ed, and in whac respect they ace supposed to 
be false. 8 W.R. Cr. 95. 

(8) — Where the accused is charged with 
giving false evidence on throe different occasions, 
each occasion should form the subject of a dis- 
tinct head in the charge. 9 W.R. Cr. 14 ; 17 
W.R. Cr. 32, 17 W.R. Cr. 33. 9 W.R. Cr. 25- 
[D., 8 B.H.C. Cr. 28]. 

(9) - Charges of perjury ought to be based 
strictly upon the exact words which are used 
by the person who is charged, and no evidence, 
which does not profess to give the exact words, 
can alone be a safe foundation for a conviction. 
23 W.R. Cr. 28. 

(10) — Charges of perjury should contain a 

distinct assertion, with regard to each state- 
ment intended to be characterised as perjury, 
of the following particulars ; — (1) that it was 
made ; (2) that it was untrue in fact ; (3) that 
the accused knew it to be so when he made it ; 
and the Court should investigate each of these 
points singly. 9 W.R. Cr. 34. [D., 8 B.H.C. 

Or. 28] . 

(11) — Several chnrge$.--lt is the duty of the 
Court of Sessions to find judicially whether all, 
or, if not all, which, of the particular charges 
of perjury, where there is more than one charge, 
are or is made out against each prisoner. 9 
W.R. Cl*. 66. 

(12) — Penal Code, $. 193. — In this case six 
persons were charged in the same charge as 
follows: — “That you, onor about the. ...com- 
mitted the offence of voluntarily giving false 
evidence in the stage of a judicial proceeding, 
etc.” Held, the charge was bad and defective 
for the following reasons : first, as it charged a 
number of persons jointly with giving false 
evidence; second, as it did not show whatstale- 

I ment the accused persons made ; third, as it 
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Charge — continued. 

7. — (Form of charge) —continued. 

did not mention the day and the year when the 
offence was committed ; fourth, as it did not 
indicate the Court or officer before whom the 
false evidence was given. 7 B.L.R. Ap. 66 = 16 
W.R.Cr.47. 

(13) — It is necessary that a charge under 
3. 193. I.P.C., should specify not only the 
judicial proceeding in the course of which the 
prisoner is accused of having made the false 
statement, but the particular stage of the 
proceeding in which the statement is made. 
1 BX.R.A.Gr. 13 = 10 W.R.Cr, 37. [F., 8 B.H. 
C. Cr. 37. 13 W.R. Cr. 56; li., 16 W.R. Cr. 
47J. 

(14) — Crim. Pro. Code {1861), s. 242— 

Contradictory statements.—S. 242 pointed 
out how the charge is to be drawn up in a case 
in which it is doubtful which of the two state- 
ments made bv the accused is false. 12 W.R. 
Cr. 23. 23 RI. 544j. 

(15) — Charge of giving falae evidence — 
Seveial accused— Joint trial. — Where several 
persons are charged with having given false 
evidence, each of them is entitled to have the 
specific charge made against him tried 
independently of a like charge against another 
person. 5B.H.C. Cr. 55 ; 9 W.R. Cr. 66 ; 2 
N.W.P. 21. Upnr., 2 N.W.P. 211. 

(16) — Where a person is accused of perjury, 
he is entitled to have the specific charge made 
against him tried quite independently of a simi- 
lar charge against -another person. 5 B.H.C. 
Cr. 55. 9 W.R. Cr. 66 ; 2 N.W.P. 21. 

(17) — Crim. Pro. Code {1882), s. 233— Form 
of charge —Conviction for another charge. — The 
accused, having been summoned to answer a 
charge of storing wool under the city of Bom- 
bay Municipal Act of 1883, was convicted of 
storing cotton. Held, that the conviction 
was illegal, the accused having had no oppor- 
tunity of meeting the latter charge. Rat. Uo. 
Cr. C. 529 = Cr. Rg. 61 of 1890. 

{m— Penal Code, s. 397— Crim. Pro. Code, 
Act JCXV of 1861, s, 234’'Foi‘tn of charge.^ 
In offences such as the one falling under s. 397 
of the Penal Code, which provides a minimum 
punishment for the offence on account of the 
existence of aggravating circumstances, such 
circumstances should be set forth in the charge 
so that the accused person may know what 
kind of offence it is he pleads guilty to or what 
fact he is called upon to rebut. Rat. Un. Cr. 
C. 55 = Cr. Rg. 31—8—1871. 

{\9)— Penal Code, s. 411— Charge, form of.— 
A charge under s. 411, I.P.C., should state that 
the articles found in the accused's possession 
wore property stolen from A.B. the owner there- 
of. 1 B.H.C. 95. 

Crim. Pro.'Coide {1882), s. 439— Judg- 
ment not stating the common object of an un- 
lawful assembly — Bevisional powers of Hiah 
Court— Penal Code, 5. 147.— The High Court, 


I Charge — continued. 

7. — (Form of charge) — continued. 

on an application for revision fmm the convic- 
tion and sentence of certain persons for rioting, 
should not grant a rule to show cause why the 
conviction and sentence should not bo set aside, 
under the powers created by s 439 of the Code, 
on the ground that the charge does not specify 
any common object and the judgments of the 
lower Courts do not find that any common 
object existed, or what it was, if it did exist, 
unless that Court is prepared, on the materials, 
on which the rule is granted, to make it ab- 
solute, or, in other words to acquit the accused, 
if no c.ause were shown against it. The above 
mentioned defects in the charge and the judg- 
ments are not by themselves sufficient to 
I warrant the acquittal of the accused if there is 
j ample material, in the evidence on the record, 
to justify the conviction. 21 C. 827. 22 

C. 391 ;R., 2 Bom. L.R. 1129]. 

(21) — Crim, Pro. Code {1872), s. 439. 

! — Under s. 439 of the Code, to prove a previous 

conviction against an accused person for enhanc- 
ing the punishment, the fact of that previous 
punishment mast be stated in the charge. 
In case of its omission, it may be added to the 
charge at any time previous to the sentence 
being passed, but not after. 19 W.R. Cr. 41. 

(22) — The fact of a previous conviction 
should, under s. -139 of the Crim. Pro. Code, be 
stated in the charge when it is intended to 
prove it in order to enhance the punishment. 

! 2i W.R.Cr. 40. 

t 


(23) — Under s. 439 of the Code, a charge of 
^ having committed the offence after a previous 
I conviction therefor should be stated specifically. 

I A statement in a Court that, at the time 

when the prisoner committed the offence (no 
offence being specifically mentioned in 
Court), he had been previously convicted of 
offences punishable under Ch. XVII of 
Penal Code is not sufficient under s. 439. 
W.R. Cr. 39. 

(24) — Penaf Code, s. 499— Charge, fonn of. 
— In framing a charge under s. 499, 

is not necessary that the charge 
negative the exceptions contained in s. 49y, 

I.P.C. 9 B.H.C. 451. 


(25) — Charge under Penal Code, 

Conviction under s. 467 — Legality . — 
person was charged with simply * 

genuine a forged documont, under s. 471 
the Penal Code, and convicted of 

under s. 467, the document falling within 
description given therein, held that the 
tion was illegal and that the charge 
have specified that the document 
described in s. 467. 6 B.H.C..Cr. 43. 

(26) — Penaf Code, s. 101— Charge — ^ 
^private defence - — It is a -Magistrate*^ 

.draw up a charge inihocordance with the’Uiwn^ 
'disclos^, and not to consider such 9“®®. ji- 
as to whether he him self has or has not j 
tion to try the offence, or whether a _ 

charge will or will not require a committa* 
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Charge — continued. 


Charge — continued. 


7. — (Form of charge) — continued. 


7. — (Form of charge) — cotichuled. 


the Sessions. It appeared that the accused had 
every reason to believe that he was about to be 
subjected to personal violence, that his carriage 
had been stopped by Belucbis who refused to 
abate the restraint, in itself a criminal offence, 
that in the scuffle a person properly under arrest 
was directly released or enabled to escape, and 
that the accused either let off his gun by 
accident, or that he fired it off, without any 
careful aim at the assailants, to secure his own 
safety. Held that, if the gun went off by acci- 
dent, there was no offence, and if the accused 
fired it. he came under s. 101, Penal Code, 
and was entitled to bo acquitted. 5l P.L.R. 
1901. 


state the person or persons for whom the gratifi- 
cation was obtained, or the public servant to 
bo influenced in the exercise of his public func- 
tions. 3W.R. Gr. 69. 

‘ (33) — House-trespass — Penal Code, s. 451 . — 
! A charge under s. 451, Penal Code, must charge 
i the accused with committing house-trespass 
' with intent to commit some specific offence 
i punishable with imprisonment. 16 W.R.Cr. 63. 


(34 ) — Hurt — Causing hurt — Penal Code, 
s. 324 . — In a case ofcausing hurt, thechargeand 
finding need not contain a negation that the 
; hurt was caused on grave and sudden provo- 
cation. 4 M.H.G. App. 5. 


(27) — Penal Code, $s. 282. 336 — Plying unsafe 
vessel. — Where certain sailors were charged 
under s. 336, I.P.C., with doing an act which 
endangered the lives or the personal s.afoty of 
others, in having plied on a certain river a boat 
which was out of order and had also a crack, 

that s. 33G, I.P.C., was not applicable to 
the offence committed by the accused, but that 
s. 282, I.P.C., applied. 1 B.H.G. 137. 

(28) — Form of charge -^Mnrdei — Penal Code, 
8.302 — ObjectioJis to c/tar< 7 e.- -Technical objec- 
tions to criminal charges, particularly on the 
ground of the want of a sufficient specification 
of details, should be taken before the conclusion 
of the trial, when the Judge may, if necessary, 
amend the charge, and not afterwards, unless 
it appear that some failure of justice has been 
caused by the irregularity complained of. A 
charge under s. 302 of the Penal Code need not 
set out at length all the facts neces.sary to con- 
stitute the offence of murder, and negative all 
the exceptions contained in s. 300, which de- 
fines the crime of murder. 8 W.R. Rec. Ref. 1. 

(29) — Rioting — Separate charges against mem- 
bers of rival parties. — Where there is riot and 
fight between two factions, the members of each 
party should be committed for trial separately, 
and not all together. 9 W.R. Gr. 33 ; B.L.R. 
Sup. Vol. 750 = 8 W.R. Cr. 47. [Doubted, UC. 
349 ; R., 8 C.L.R. 390, 6 C. 718] . 

(30) — Unlawful assembly and theft— Cutting 
arid carrying away crops in disputed land — 
Penal Code, ss. 143, 579 .— Observations of the 
Court as to the proper framing of the ch.irge .n 
oases of unlawful assembly, with the object of 
committing theft by cutting crops. 4 G.W.N. 
190. 

(31) — Mischief — Mischief by setting fire to 
house. — The charge in a case of mischief by 
fire, with intent to cause the destruction of a 
dwelling-house, should lay the intent as an 
intent to cause the destruction, not of a house 
simply, but of a house used as a human dwell- 
ing. 8 W.R. 80. 

(82) — Illegal gratification — Vagueness of 
c1iarge.~—A charge of attempting to obtain 
a gratification for influencing a public Mrvant 
in the exercise of hispublio fimotions is illegal, 
as disclosing no le^il offence, when it omits to 


j (35) — Charge — Conviction without charge — 

! Conviction for offences under ss. 447, 352, I.P. 
I C. — Conviction by appellate Magistrate for 
' offences under s. 379 — Legality. — Where the 
accused were charged under ss. 447 and 352, 
I P.C., and convicted by the Magistrate and 
the appellate Magistrate, without expressing 
I any opinion as to whether those convictions 
I were right, convicted the accused under s. 379, 
j I.P.C., that tbe charge of theft is a distinct 
I and separate charge, and should have been 
separately made, and the accused given the 
opportunity of answering the same. 7 U.L.T. 
202 . 

See Charge — General, 5 C.P.L.R. Cr. 
18, 1 W.R. Cr. Letters, 1, 11 C.P-L.R. Cr. 
11, 5 P.R. 1901 Cr., 1 W.R.Cr., Letters. 10, 
Rat. Un. Cr. C. 734, 3 N.W.P. 271. 

5ee Grim. Pro. Code (1898), ss. 233, 235, 
26 A. 195 = A W.N. 1903. 231. 

Sec DacOITV, 1 Weir 447. 

See PENAL CODE, s. 124-A. 5 M.L.T. 393 = 
32 M. 384. 

See Penal Code, s. 193, Rat. Un. Cr. C. 
488. 

I Sec PENAL Code, s. 323, Rat. Un. Cr. C. 20, 

See PLEA OF GUILTY, L.B.R. (1893—1900), 
328. 

See Unlawful assembly, 13 C.W.N. 601 
= 36 C. 865. 

8. — (Withdrawal of charge). 

(1) — Charge — Withdrawal of charge — Crim. 
Pro. Code (1559) , ss. 226, 227 — Power of Sessions 
Judge to withdraw a charge, — The Sessions 
Court is not precluded from withdrawing a 
charge framed by itself at the commencement of 
the trial and which it considers to have been 
an improper charge. The word “ alter ” in 
8. 227, Cr.P.C., must be taken to include “with- 
draw.” 12 A. 851. 

(2) — Crim. Pro. Code (7595), s. 240 — With- 
drawal of further proceedings — Sei’eraZ charges 
of embezzlement — PenalCode {Act XLV of 1860), 
s. 495. — Case in which the High Court in 
appeal directed withdrawal of remaining charges 
(of embezzlement) against the accused, under 
8. 240 of the Crim. Pro. Code. 9 C.L.J. 257. 
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Charge — concluded. 

8 — (Withdrawal of charge)— 

(S)—Crim. Pro. Code (1861), s$. 57, 62, 459 
(ss. 492, 494. 240 of the Code of 1898) — Powers 
of a Government pleader to withdraw a charge 
— Power of District Magistrate to icithdraw 
charge. — Unless a Government pleader has been 
appointed a Public Prosecutor, under the provi- 
sions of s. 57 (s. 492), and so has power under 
s. 61 (?. 494) to withdraw a charge, the Code 
does not authorise him to withdraw it, except in 
the case mentioned in s. 459 (s. 240), that is to 
say, where several charges have been preferred 
against the same person and he has been 
convicted of one of them. Where it is within 
the powers of a Government pleader to withdraw 
a charge, the law confers on him a discretion 
to do so* which is not subject to the control of 
the Magistrate of the District. 2 Weir 258 = 2 
Weir 652. 

SccCrim. Pro. Code (1898), ss. 271 (2), 
842 (1). 439, 494, 5 M.L.T. 216. 

<lharge’Sheet. 

See ACCUSED PERSON. 

— Right of accused to copy of — See ACCUSED 
PERSON. 19 M. 14 = 2 Weir 143, 

Charge to Jury. 

1. — GENERAL. 

2. — Misdirection. 

1. — (General). 

See 1. ASSESSORS, 

2. Grim. Pro. Code (1898), ss. 297-307. 

3. — Jury. 

4. — Verdict of jury. 


{1)— Charge to the jury, hoio to be recorded. 
— Although, under the law, only the heads of 
the charge to the jury need be recorded, still, as 
the law allows an appeal on grounds of mis- 
direction, it is notonly desirable, but necessary, 
that the charge should be recorded in an 
intelligible form and with sufficient fulness, to 
enable the appellate Court to satisfy itself that 
all points of law were clearly and carefully 
■explained to the jury, in reference to the facts 
and the evidence in the case. 34 C. 698 = 11 C 
W.N. 666 = 6Cr. L.J.427. 


(2 ) — Sessions trial — Summitig up— Duty of 
A Judgein summingup is entitled to have 
regard to the elaboration and skill with which 


the rival contentions have been placed before the 
jury by the advocates on both sides, bub he 
should not, in doing so, omit pointedly to call 
the attention of the jury to matters of prime 
importance, especially, if they favour the 
accused, merely because they have been discussed 
by the advocate. 27 B. 644=4 Bom. L.R. 683. 
[F., 27 B. 626 = 5 Bom. L.R. 599, 3 S.L.R. 
102 Cr.l 


(3) — It is the duty of a Judge in charging 
the jury to give a narrative and history of the 
-case, and to place the facts and evidence in a 
•clear manner before the jury so as to enable 



Charge to Jii/y— continued. 

1. — (General) — ermt^ued. 

them to grasp the details and come to a right 
decision. All the facts of prime importance 
in favour of the accused must be placed before 
the jury. It is not the duty of the Judge to 
say that the jury may neglect any portion of 
the evidence : that is clearly against the pro- 
visions of the law which says that the jury 
are to give their verdict upon the whole of the 
evidence on the record. 6 Bom. L.R. 31. 


(4) — In trials by jur>’, the Judge in his charge, 
should not state his own view of important 
matters of fact so positively as to leave the 
jury no loop-hole for taking any other view. 

S. 297 requires the Judge to sum up the evi- 
dence for the prosecution and the defence, but 
s. 299 leaves it to the jury to decide which 
view of the facts, is true. The duty of the 
Judge is to lay down the law authoritatively 
to the jury and to decide on the admissibility 
of evidence. Rat. Un. Cr. C. 748 = Cr. Rg- 

of 1895. 

(5) — Though a Judge can, in his charge to 
the jurv, express hiis opinion of the effect of 
any portion of the evidence, ho should always 
be careful to add that it is for the jury to form 
their own opinion. 10 C. 970 = 17 W.R. Cr. 47. 
[F., 25 C. 230}. 

(6) — It is the duty of the Judge to explain 
the law to the jury, and to tell them what 
offence the facts would prove against the prison- 
er if they believed them, and it is then Wif 
the jury to see whether, within the definition 
given by the Judge, the facts as proved 
tutethe offence. Where the jury found tne 
accused not guilty of the charge framed agains 

them, stating at the same time, ,***2 

thought an offence had been committed oy 
one of tbo prisoners, although they 
certain as to the section of the Penal 
under which the offence came, the g 

held not to have acted properly, in 
over the Code to the jury to decide unoer 

what section the offence came. 14 C. IM. I •» 
Rat. Un. Cr. C. 736 = 6 Bom. L.R. 258J. 


(7) — The duty of the Judge in J 

jury in a criminal case is to make up bis 

ks to what the law is, and to 
ury what it is, as succinctly and oleariy 
le can. If he turns out to be wrong, 
ligher tribunal can set him right, on 
site to the jury a large number of casw, . 
ihe jury cannot possibly understand, is ^ 
ated to confuse them and lead ^ law 

■iage of justice. 1 C.L.J- 159 = 2 Cr. L.J* 

(8) — A Judge in charging a ju^, ^ 

ihe attention of the jury, to the 

listory of the case as laid before the ^ 

irosecution. The question as to the i , 

)f thumb-impressions on two or jjjer 

nents, for the purpose of ascertaining 
he thumb-impressions are of one a 

;ame person, is eminently a j 988=2 

ury, and not for the Jndge. 1C.L.J- 
3 f. L.J. 311. 
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Charge to Jury — continued. 

1. — (General) — continued. 

(9) — The Sessions Judge, in his charge to the 
Jury in a supplementary trial should not put 
before them the result of the original trial, 
without qualifying the reference with an admo- 
nition. 1 W.R. Cp. Letters. 10. 

(10) — In a charge to a jury, a Judge is only 
bound to lay carefully and plainly before them 
the evidence as recorded by him, noting dis- 
crepancies and inconsistencies, aud pointing 
out generally the way in which it is favourable 
or unfavourable to the accused. 25 W.R. Cr. 
8i. 

(11) — Principles for the guidance of a Judge 
in charging a jurv laid down. 10 B.L.R. Ap 
36 = 19 W.R. Cr. 71. [F., 25 C. 230 ; i? , Rat. 
Un. Cr. C. 748). 

(12) — Cri?n. Pro. Code USS2), ss. 297, 36?^ 
Jud{}e’s charge to jury — Explanation of Uitv — 
Duty of Judge — Record of judgment — Indication 

charge to jury of compliance toith laic. — It is 
incujnl^nt on the Judge to explain the law 
relating to the particular offence with which 
the accused is charged, in oi'der to enable the 
jury to apply the law to the special facts of the 
case. Mere references to sections of the Penal 
Code will not be sufQcient. Although the 
Judge is not bound to record a judgment, yet, 
he should give a sufficient indication in his 
record of the heads of the charge that he has 
complied with the law so as to enable the 
appellate Court to determine whether or not 
he has acted in accordance with s. 297. 25 C. 

786 = 2 C.W.N. 484. 

(13) — Explanation of the law hearing on 
case — Presumption of innocence. — A Judge’s 
charge to the jury should consist only of a 
summing up of all the evidence and of showing 
how the law applies to it. Where facts are as 
consistent with a prisoner’s innocence as with 
his guilt, innocence must be presumed ; and 
criminal intent or knowledge is not necessarily 
imputable to every man who acts contrary to 
the provisions of the law. 8 W.R. Cr. 87. 

(14) — Crim. Pro. Code (1861), $. 379 — Sum- 
ming up, when defective. — The summing up 
contemplated by s. 379 cannot mean any state- 
ment of the evidence which a Judge may. in 
his caprice, think proper to make to the jury, 
but a proper summing up containing a full-and 
distinct statement of the evidence on both 
sides, with such advice as to the legal bearing 
of the evidence, and the weight which properly 
attaches to the several parts of it, as a sound 
judicial discretion would suggest. If the Judge 
does not sum up in that manner, an error in a 
matter of law has been committed within the 
meaning of the Grim. Pro. Code, and the con- 
viction based on such summing up shall be re- 
versed if the accused person shall have been 
prejudiced by the defect. The ends of justice will, 
in most cases, be satisfied by considering whe- 
ther, if the case had been tried by a Judge and 
assessors, the Oourt will set aside the finding. 
In cases of very serious offences and where the 


Charge to Jury — continued. 

1. — (General) — continued, 

evidence is merely circumstantial, the evidence 
should be read over in extcn.so to the jurv. 5 
B.H.C. Cr 85. [F., 5 Bom. L.R. 207 ; R.. 6 

B. H.C. 47. Eat. Un. Cr. C. C44. 16 A. 84, 
F.B.. Hat. Un.Cr. C. 719, 720. 19 B. 741. Rat. 
Un. Cr. C. 748. 806, 19 B. 749. Rat. Un. Cr. 

C. 850, 917, 2-3 B. 316, 3 S.L.R. 102) . 

(15) — Owiissiojt to state the facts of the 
case, whether amounts to a defect in charge.- — 
Where a charge to the jury did not show what 
the facts of the case were, what the evidence 
adduced was. or what the case for the accused 
was, held, that the case was not put to rbe jury 
as required by law, or in such a way as to enable 
them to exercise their functions as jurymen. 
30 C. 822 = 7 C.W.N. 639. 

(16) — Defective summing up — Weight to be 
given to evidence in a case — New trial, when 
could be ordered . — It would lead to defeat and 
net to promote justice, if a verdict were set 
aside and a new trial granted for a defective 
summing up with reference to the weight of 
evidence given in a case, in which a High Court 
would, upon evidence given in a trial, have 
affirmed a conviction if, in.stead of a trial by 
jury, the trial had been before a Judge and 
assessors. In matters like these, the question 
to be considered is not whether upon a proper 
summing up of the whole evidence, a jury 
might possibly have given a different verdict, 
but whether the legitimate effect of the 
evidence would require a different verdict 
If the Court is of opinion that the evidence 
would not, on any proper view of the case, 
support a conviction, it would be worse than 
useless to send back a case for a new trial in 
order that a jury may have the opportunity of 
convicting on such evidence upon a proper 
summing up. 29 C. 782 = 6 C.W.N. 553. 

(17) — The power of setting aside convictions, 
and ordering new trials for any error or defect 
in the summing up, will be exercised by the 
High Court only when the Court is satisfied 
that the accused person has been prejudiced by 
the error or defect, or that a failure of justice 
has been occasioned thereby. 5 W.R. Cr. 
80 = B.L.R. Sup. Yol. 459. (F.. 3 B.L.R. 66 ; 
R., Rat. Un. Cr. C. 245, 19 W.R. Cr. 68. 3 
Bom. L.R. 694, 29 C. 792, 26 B. 193, 26 M. 1. 
25 M. 147) . 

(18) — Trial by jury — Omission to read to the 
jury the nuiterial jwrtion of evidence,— ‘kn objec- 
tion to a trial by jury, on the ground that, in 
delivering his charge to the jury, the Judge did 
not read material portions of the evidence, is 
not, in itself, sufficient for the reversal of a 
verdict of the jury. In each case it must be a 
question whether the omission to read the 
material portions of the evidence was such as 
to misdirect a jury. A Court of appeal will 
not interfere with the verdict of the jury if such 
omission has not prejudiced the accused. 8 
Bom. L.R. 207. 
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Charge to Jury — continued. 

1. — (General) — contmxied. 

{10} — Misdirerticn — Evidence discussed 
genernUy — Retracted confession — Corroboration. 
— Where the Sessions Judge did not sum up 
the evidence to the jury calling their attention 
to the material facts of it and leaving them to 
form their own opinion on it, but only treated 
it generally and called it “very poor evidence ” 
which, “standing alone, amounted tonothing,’’ 
held, that the charge was defective. Held, 
also, that it was a misdirection to tell the jury 
that the law, in the case of retracted confessions, 
was to look for corroboration in independent 
evidence, as there is no rule, of law that a 
retracted confession must be supported by 
independent reliable evidence corroborating it in 
material particulars. 23 B. 316. 

(20) — Misdirection to jury — Failure to point 
out to jury as to the irrelevancy of confession 
binder s. 24. — Where a Sessions Judge, in his 
charge to the jury made no reference to the 
relevancy or otherwise of a confession made to 
a vilUge Magistrate on inducement, but merely 
told the jury that, if the confession was true, 
it was enough to warrant the conviction of the 
accused, held, that there had been a material 
and important misdirection likely to lead to an 
erroneous verdict. 26 M.38 = 2Weip 733. 


(21) — Misdirection to jury — Question of 
whether possession of stolen property was recent 
enough to warrant conviction for substantive of- 
fence. — Where a Judge, in his charge to the jury 
directed them that the finding of the stolen pro* 
perty with the accused two months after the 
dacoity was “ so short " a time as to justify 
them in convicting the accused of the dacoity 
itself, instead of convicting them of receiving 
stolen property, held, that the Judge had mis- 
directed the jury. Whether the possession of 
the stolen property was recent enough to war- 
rant a conviction for the substantive offence 
was a matter entirely for the jury, and should 
not have been put to them in the positive way 
which the Judge adopted. 26 H. 467 = 2 Weir 
817. 


(22) — Common object of unlawful assembly, 
not mentioned in the charge-Misdirection — Crtm. 
Pro. Code {1882), s.225. — Where a Judge in his 
charge to the Jury propounded two difierent 
common objects of an unlawful assembly, the 
accused being charged with one of them only, 
held, that the conviction of the accused should 
be set aside and a retrial should be ordered, 
inasmuch a.s it was impossible to say which 
of the two common objects the jury accepted 
and, if they had accepted the one on which he 
had not been charged, he had no opportunity of 
meeting it. 22 C. 276. C^^., 33 C. 295 = 2 O.L. 
J. 516 = 3 Or. L.J. 153 ; R„ 2 Bom. L.R. 1129, 
38 P.W.R. 1907 ; D., 4 C.W.N. 196]. 

(231 — Charge to jury — Misdirection — Burden 
of proof — Evidence Act, s, 203 — Crim» Pro. Code 
{2896), ss. 298, 299 and 537^Iietrial owing to 
misdirection — Powers of High Court. — ^It is for 
the jury, and not for the Judge, to say what 
fact has or has not been proved. The Judge 


Charge to continued. 

% 

1. — (General) — concluded. 

should call the attention of the jury to the 
evidence, and having done so, should leave it 
to them to form their own conclusion. Held, 
that the Judge, in stating to the jury, that, 
under s. IOC of the Evidence Act, theonti^ may 
be said to be on the accused to show that the 
deed in respect of which he was charged with 
forgery was genuine, took an erroneous view of 
the law and misdirected the jury, and that 
s. 537 would not apply to such a misdirection. 

(24) — It is doubtful whether the High Court 
has the power to try a case in which it has set 
aside a conviction on the ground of misdirec- 
tion. The accused is entitled in such a case to 
have the case re-tried before a jury and, as a 
matter of procedure and in justice to the 
cused, this course should be adopted. 4 C.W. 
N. 576. 

See CRIM. Pro. Code (1893), ss. 238, 423 (2), 
2 Weir 509. 

— Splitting up '^f — See CRIM. PRO. CODE 
(1898), s. 297. 2 Weir 384 = 2 Weir 493. 

Sec CRIM. PRO. CODE (1893), ss. 297, 298, 
2 Weir 385. 

See CRIM. PRO. Code (1898), ss. 304, 307. 
28 B. 412 = 6 Bom. L.R. 361. 

See CRIM. PRO. CODE (1398), s. 423, cl. 2. 

2 Weir 517. 

Sec TRIAL RY JURY, 3 S.L.R. 102. 


2. — (Misdirection). 

(1) — Charge to jury^Duty of Judge. Th® 
dutv of a Judge charging a jury is to pr^“ 

bhe'facts in their natural aspect ; and it tna* 

aspect is greatly favourable to the one 
the other, any attempt by the J udge to *®d'® 
the balance, by out-of-the-way suggestions an 
far-fetched explanations, not put ^ 

the parties, is not impartial, but the 
Such suggestions and explanations nmy, P 
perlv. be urged by the pleaders and jux; 
will give them their true weight : 
bhev are put forward by the Judge, ® ^ 

will be attached to them to which they ate 
intrinsically entitled- 9 M.L.J. 380. 

( 2 »— Summing up of 

—Misdirection.~lt is a sufficient 
with the requisition of the Code, if th 
in summing up to the Ju^, as 

principal features of the evidence, 
gards the case for the Crown and that » 
iefence. 13 W.R. Cr. 23. 

(3) — It is no misdirection for j ^er- 

tell the Jury not to disbelieve a ^ or two 
wise consistent evidence, 

minor points, the witnesses difierea 

statements. 1 W.R. Cr. 17. Mtb® 

(4) — Where the Judge 

Jurv in arriving at a proper ° conclO- 

bions of fact, but himself * left to 

don on the facts which he should - , tlteze* 
the Jury, held that the verdict foufld* ^ ^ 
on was bad and that th© prisoner 

released. 10 W.R> Cr. 7. 
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Charge to Jufy— continued. 

2. — (Misdirection) — cojitiniud. 

(5) — to point out u'eokness of rin- 
dence for prosecution. — The omission of a Judge 
to point out to the jury the weakness of the 
evidence against the accused and the possibi* 
lity of other persons being guilty parties does 
not amount to a positive misdirection. 5 W. 
R. Cr. 13. 

(6) — Bare statements of pri<ioners — Evidence. 
— It is not proper to admit the bare statements 
cl prisoners as evidence ; and. consequently, it 
is improper for a Judge to allude to them in 
his charge to the jury. 7 W.R. Cr. 108. 

(7) — Hearsay statement — Anonymous letter . — 
The receiving of a hearsay statement as evi- 
dence against the accused, and also of an 
anonymous letter which was put in without 
showing how or by whom it was sent, are facts 
that unjustifiably prejudice the accused ; aud 
an omission to draw the attention of the jury 
to these facts would amount to a misdirection. 
24 W.R. Cr. 77. 

(8) — Accomplice evidence — Corroboration ne ■ 
cessnry. — The Judge merely telling the jury, in 
a case of murder, that it was for them to con- 
sider whether the evidence of the accomplice 
was strictly corroborated as to the prisoners or 
not, would not amount to a proper direction. 
The Judge should go through the history of the 
crime as deUviled by the accomplices, and must 
point out any independent evidence proving 
facts, showing that the prisoners were or must 
have been presentatorcognizantof themurdcr. 

6 W.R. Cr. 17, 44. 

(9) — Omission to warn jury not to convict on 
uncoiToboy ated evidence of accomplice. — The 
omission to warn the jury not to convict on 
the uncorroborated evidence of an accomplice, 
and his treating as corroborative evidence what, 
in law, was no corroboration at all, is a good 
ground for setting aside the sentence and con- 
viction. 8W.R. Cr. 19. 

(10) — Evidence of persons not havvig personal 
knowledge from their own observation. — The 
evidence of persons nob having personal know- 
ledge from their own observation ought not to 
be allowed to go to the jury, especially when 
such persons do not orally depose before the 
jur)*, but their evidence is presented to the 
jurv in the form of a written deposition. 10 

W.R. Cr. 57. 

(11) — Different trials of different persons in 
respect of same crime — Fresh charge to jury 
necessary. — When different trials, of different 
persons, are held at different times, though in 
respect of the .same crime, a fresh charge to 
each jury should be delivered in each case. 
W.R. 1864 Cr. 16. 

(12) — Crm. Pro. Code {1861), s. 379 — Omis- 
sion to sum up evidence — New trial. — A new 
trial would be ordered if the Judge fails to sum 
up the evidence, and neglects the provisions laid 
down in s. 379, Grim. Pro. Code, 1861. 9 W. 
R. Cr. 81. (B.L.R. Sup. Vol. 359, 6 W.R. Cr. 
80. R,) 


Charge to Jury — continued. 

— 2.— (Misdirection) 

(13) —Although the above conditions are not 
satisfied, there may be circumstances in which 
it would be unnecessary to set aside the con- 
viction. 14 W.R. Cr. 66 

(14) - -The Sessions Judge in jvdvising the 
jury on questions of fact may inform them of 
the impression,, which the evidence in the case 
might have made on his own mind. 13 W.R. 
Cr. 34. 

(14-a) — But he must add in the clearest 
terms that the ultimate decision rests with the 
jury. W.R. 1864 Cr. 5. 

(15) — The Sessions Judge, in his charge to 
the jury, must not give a positive opinion as to 
the guilt or innocence of the accused. 1 W.R. 
Cr. 2 ; 1 W.R. Cr. 26. 

(16) — The Sessions Judge should sum up the 
evidence as recorded before him ; .and, if he 
considers the prisoner guilty, he should state 
his reasons for so considering. 7 W.R. Cr. 25. 

(17) — Crim. Pro. Code. .4c/ X of 188^. s. 297 

— Charge to jury — Record. — .\ Sessions Judge, 
in summing up to the jury, should sot out the 
evidence fully and should also record iu his 
charge what evidence he has re.ad out to them. 
Rat. Un. Cr. C. 917 = Cr. Rg. 23 of 1897. (5 

Bom. H.C. 85, R). 

(18) — Penal Code. s. 30^— Form of charge to 
jury. — A Sessions Judge in summing up to the 
jury in the case of an offence under s. 304 of 
the Penal Code, should draw their attention to 
both parts of the section and ask them to say 
explicitly under which part they find the ac- 
cused guiltv. Rat. Un. Or. C. 530 - Cr. Rg. 62 
of 1890. 

(19) — Where a jury returns a verdict of not 
guilty of culpable homicide, it is the duty of 
the Sessions Judge to require them to find 
expressly whether or not the accused is guilty 
of any minor offence. 2 Bom. L.R. 334. 

(20) — Summing up to jury — Omission to 
notice evidence, effect of.- -Where the defence 
evidence, which appeared to the High Court to 
be untrustworthy, was not noticed by the 
Sessions Judge at the original trial in his charge 
to the jury, the summing up was hold not 
defective on that account. 7 C. 42 = 8 C.L.R. 
273. 

(21) — Crijji. Pro. Code {1882), s. 271— Ex- 
planation of the charge to jury. — A Sessions 
Judge should explain to the jurv the charges 
against the prisoner, 2 Weir 339. 

(22) — Crim. Pro. Code, Act X of 1882, 
ss. 298, 537 — What amounts to misdirection . — 
Mere non-direction does not amount to mis- 
direction to the jury, and the High Court will 
not interfere with a verdict of the jury, unless 
the non-direction appears to be so material as 
to amount to a misdirection. Rat. Un.Cr.C. 
644 = Cp. Rg. 17 of 1893. (5 B.H.C. 86, 10 
B.H.C. 88, 7C. 42, R.). 
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Charge to Jury — continued. 

2.—(Misdirection)— 

(23) — Cj-im- Pro. Code [1S9S), ss. 418, 423 {:?) 
— ^lisdirection to jury— Interference by High 
Court. — Where, in charging a jury, the Sessions 
Judge deals with all the points of importance 
urged on behalf of the accused, the mere fact 
that some of the points were not amplified, as 
they might have been, docs uot amount to a 
misdirection. Before interfering with the 
verdict of a jury on the ground that a piece of 
evidence was wrongly admitted and allowed to 
go before the jury, the High Court must be 
satisfied first, that the verdict is erroneous, 
secondly, that the error was caused either by the 
Judge’s misdirection to the jury as to the 
evidence, or by a misunderstanding, on their 
part, of the law as to it as laid down by the 
Judge. Where material evidence which ought 
not to be admitted is admitted and the jury 
are placed in possession of it, there is an error 
of law in the trial under s. 418, and there is a 
misdirection of law when the Judge tells the 
jury that it is evidence which they can consider 
and on which they can, if they think proper, 
convict the accused The fact l hat, after putting 
the jury in possession of the inadmissible 
evidence, the Judge in his charge goes on also 
to point out circumstances which would justify 
the jury in disbelieving the wrongly admitted 
evidence, does not make the misdirection any 
the less a misdirection. Where inadmissible 
evidence is let in with other evidence legally 
admissible, and the former is of a material 
character, it would be mere speculative refine- 
ment to hold that the jury must, in convicting 
the accused, have relied upon the latter and 
rejected the former. 27 B. 626 = 5 Bom. L.R. 
599. 

(24) — Sessions trial—Omission to put certain 
important matters before jury — Misdirection - — 
It was contended that, in a trial before a Court 
of Sessions, though the Judge took a fair and 
lenient view of the case, yet, in his charge to 
the jury, he failed to put l^fore them certain 
important matters, by which omission the 
accused had been prejudiced, and a failure of 
justice had thereby been occasioned. Held, on 
the facts of the case, that, though the beads of 
the charge to the jury might have shown 
greater detail, the Court saw no reason to doubt 
that the main points on both sides were fairly 
put before them. 2 Bom. L.R. 1129. 

(25) — Penal Code, SS- 361, 366 — Misdirection 
to jury on the question of intention. — Where a 
Sessions J udge, in a trial for kidnapping, 
charged the jury thus “ It remains only to 
consider the question of intent. The charge 
was that the girl was kidnapped in order that 
she might be forced or seduced to illicit inter- 
course. As to this, it is s\ij£cient to say that 
no other inference is possible under the circum- 
stances. When a man carries off a yoimg girl 
at night from her father’s house, the presump- 
tion is that he did so with the intent indicated 
above. It wpuld be open to him, if he had 
admitted the kidnapping, to prove that he had 


Charge to Jury — continued. 

2. — (Misdirection) — continued, 

some other object, but no other object is appa- 
rent on the face of the facts.” Held, that this 
amounted to a misdirection, and had prejudiced 
the accused, as the question of intent was a 
pure question of fact, and as it did not appear 
that the Judge left the jury any alternative, 
and practically what he told them was that, 
upon the evidence, there was only one conclu- 
sion they could arrive at, namely, the intent 
charged was proved. 14 A. 25. 

(26) — Charge to jury — Misdirection — 0_ffences 
uiuier ss. 474 and 475, I.P.C. — The accused 
was charged, first, " with having in his posses- 
sion 37 papers, on which seals or signatures or 
other marks and devices, which are used for the 
purpose of authenticating documents of the 
nature of valuable securities, had been counter- 
feited, intending that such seals or signatures, 
or other marks and devices shall be used for 
the purpose of giving authenticity to documents 
thereafter to be foiged on such papers, an 
offence punishable under s. 476, I.P.C. The 
second charge against the accused was ” being 
in possession of the above 37 documents, know- 
ing the same to be forged and intending that 
the same shall be fraudulently or dishonestly 
used as genuine, an offence punishable under 
s. 474, I.P.C.” The Sessions Judge convicted 
the accused of both the offences. On appeal to 
the High Court, held that the conviction under 
s. 475 was not sustainable, as the Sessions 
Judge had not explained the nature of the 
offence to the jury, as the evidence necessary 
to support which was never placed before them, 
and as to which the Judge was wholly silent. 
Held, also, that the Sessions Judge had mis- 
directed the jury on the second charge, iws- 

1 much as he told them that the only issue they 
had to decide was whether the forged documents 
were in the possession of the accused, ignoni^ 
altogether ihe question of knowledge combine 
with intention which is so absolutely requisiw 
to justify a conviction under s. 474, and as he 
had omitted to direct the jury as to the as- 
cription of the documents necessary for the 
constitution of an offence under s. 474. 

165. 

(27) — Misdirection of jury — Misunderstand- 

ing of the charge. — In a case of alleged mi 
direction, the High Court is bound to ^ 
due weight to the statement of the 
self, as to what he really said to the jury, 
application on behalf of an accused pereon miw 
to the High Court to set aside a 
the ground of misdirection, was 
ground, that the counsel for the 
merely misunderstood the expressions J 

the Judge in charging the jury, 

Judge's charge could not have the 
suggested by the counsel for the tjK 

C. 1079. iR., 3 Cr. L.J. 1-3 L.B.B- 75. 

F-B.]. 

(28) — Misdirection of the jury — 
ference to the Calcutta High Court, 
the Burma Courts Act,— Where the addition»* 
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Charge to Jury — continued. 

2. — (Misdirection) — coiitinucd. 


I Charge to Jury — continued. 

2. — (Misdirection) — continued. 


Eecorder of Rangoon omitted to point oat to the 
jury the fact, that the complainant did not 
charge four of the seven accused until eighteen 
days after the assault against the complainant 
•was made, whereas the first three accused were 
charged on the day of the occurrence, held that j 
such omission amounted to a misdirection of [ 
the jury, and that it so prejudiced the accused ' 
as to justify the setting aside of the verdict of j 
thejury. 11 C. 10. [R.. 4 C.W.N. 19GJ . i 

(29) — Crim. Pro. Code (fSS^), ss. 33T, 564 and 
434 — A/wdirec/ton to jury — Evidence of accom- 
plice — Improper reception of evidence — Letters • 
Patent, 2865 (Calcutta), s. 26— High Court's . 
jwicers of review . — O was charged with the 
murder of the deceased. The two principal 
■witnesses for the prosecution were M and G. 
to whom pardons were tendered by the com- 
mitting Magistrate, under s. 337 of the Crim. 
Pro. Code, and were accepted by them. The 
case for the prosecution was that the three 
persons, O, M and G went out armed at night, \ 
broke into a house, from which they took some i 
property ; they used at other houses violence 
to persons found there ; they carried off the j 
•deceased at dead of night from his house and 
took him to the tank. While there, he was 
shoved into the tank by 0,G being close by and, 
though not aiding, and only so far as his j 
presence might tend to intimidate the deceased i 
from making resistance, not interfering to j 
prevent the deceased from being so treated. 

O murdered him within three yards of G by <a 
^?ua. After it was fired. M returned and found 
the deceased in the water. M and G deposed 
before the Magistrate, that O was at the tank 
with the deceased, and G deposed further that 
O fired the shot that killed the deceased. 
Held, that G was an accomplice and it was the 
duty of the Judge to follow the ordinary rules 
and to advise the jury not to act on his evidence 
without corroboration in a material part of it. 
Where the Judge, in the above case, in his 
direction to the jury, expressed that G was not 
An accomplice, held, that it amounted to a 
misdirection in fact, though not in form, as 
the effect of such direction would be that his 
evidence ought to be given as much weight as 
that of a perfectly independent and unprejudiced 
witness. Held, further, that the depositions of 
O and M before the committing Slagistrate were 
improperly read to the jury as they had not 
been admitted in evidence and that the admis- 
sion prejudiced the prisoners. The Court did 
not determine the question whether M was an 
accomplice. [D., 27 C. 144] . In case of such 
a misdirection to the jury and the improper 
reception of evidence, the High Court ought to 
exorcise its powers of review under cl* 26 of 
the Letters Patent, 17 C. 642. [2»'., 25 C. 711 ; 
n., 10 M.L.J. 147, 25 M. 61 = 2 Weir 281, 
P.O.,2M.L.T. 414=9 Bom. L.R. 789 = 6 Cr. 
L.J. 164] . 

(30)— C»-i7rt. Pro. Code {1882), ss. 423 {d), 
537 — Misdirection to jury — Erroneous verdict. 
—Before a verdict can be interfered with, the 


High Court must be satisfied that such verdict 
is erroneous owing to a misdirection by the 
Judge or to a misunderstanding on the part of 
the jury as to the cases laid down by him. 
Both ss. 423 (d) and 537 require that before 
the verdict can be set aside on the ground of 
misdirection, the Court must be satisfied that 
the misdirection was of such a nature that it 
niav be reasonably supposed that the verdict 
was erroneous by rcfison of such misdirection ; 
or, in other words, there has been a failure of 
justice by reason of such misdirection. It is 
not necessary that the High Court should go 
through the facts, and find for itself whether 
the verdict is actually erroneous upon the 
facts. Where a Judge in his charge to the 
jury in a case of rape said “ you will observe 
that the sexual intercourse was against the 
girl’s will" instead of saying " you will have 
to determine upon the evidence in the case 
whether sexual intercourse was against the 
girl’s will," and concluded the charge by say- 
ing " you have seen the witnesses and I have 
no doubt that you will return a just verdict.” 
Held that the charge amounted to a clear 
misdirection as it omitted to tell the jury that 
it was for them to consider, whether upon the 
evidence adduced the offence was established 
and that the case should be retried as the 
verdict was vitiated by such misdirection. 25 
C. 230. [B., 2 Weir 521 = 26 M. 1]. 

(31) — Crim. Pro. Code {1882), ss. 480 and 
423 {d) — Misdirection to jury — Charge of theft. 
— In a case where a servant, charged by his 
master with having committed theh of a box, 
pleaded that he had done so with the object 
of giving a lesson to his master, the Judge in 
charging the jury said: — “If the jury find 
that the accused removed the box to put the 
owner to trouble, that is causing wrongful loss 
to the owner, and the act is theft. The jury 
will consider the accused’s statement in this 
connection.” Held, that the charge amounted 
to a misdirection, as to remove a thing to put 
the owner to trouble would not necessarily 
involve the causing of wrongful loss. 25 C. 446 
= 2 C.W.N. 347. 

(32) — Misdirection to jury — Omission to ex- 
plainthelaw. — Itistheduty of a Judge, to give a 
direction upon the law to the jury, so far as 
to make them understand the law as bearing 
upon the facts ; and if he docs not give them an 
explanation of the law sufficiently compre- 
hensive to enable them to decide the particular 
issue, it is a misdirection. 12 C.L.R. 233. 

(33) — Misdirection to jury — Explanation of 
the law — Mere reading of sections of the I.P.C. 
— Judge giving his opinion on facts or inference 
deducibleftom them. — (a) It is the duty of the 
Sessions Judge, when charging the jury, to 
explain the law to them ; merely reading the 
sections of thet.P.C. bearing upon the charge, 
and there leaving the matter, is no explanation of 
the law. (6) The Judge should not give his opin- 
ion to the jury upon a question of fact or an in- 
ference deduciblo from the facts . He must simply 
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Charge to continued. 

2.— (Misdirection)— 

calltlieirattention totUe facts, and then leave it 
to them to consider whether from those facts they 
conclude that a particular criminal act was 
done, and if they so concluded, he must then 
direct them that the case comes within a 
particular section of the Code. Failure in 
these respects amounts to a misdirection 
vitiating the trial. 4 C.W.N. 193. 

i3-i)—Criin, Pro. Code (IStiii), ss. 423 id), 
637 — 0>ni.wion to erplain the law to jury — 
Misdirectum — Defect whether curable . — An 
omission to explain the law to the jury amounts 
toa misdirection within the meaning ofs. 423(4) 
of the Code. There must be some state- 
ment on the record to show that the law has 
been explained to the jury. The effect of 
ss. 423 (d) and 537 is to requiie the High Court, 
before interfering with the verdict of the jury, 
to see whether the misdirection complained of 
is one of a material character, that is, one 
which has made the verdict erroneous and led 
to a failure of justice. Where the accused was 
charged with having committed a number of 
offences of a complex character, held, that the 
omission of the Judge to explain the elements 
that go to constitute each offence was a mis- 
direction that had vitiated the verdict and bad 
occasioned a failure of justice, having regard to 
the fact that the jury were not able to say what 
their verdict was upon each charge. 25 C. 561. 

(35) — Grim. Pro. Code (1898), ss. 297 a^id 
637 — Charge to jury — of Jtidge to lay 
down the law — Incomplete definition of offence 
— Material in'egularity . — If the direction of the 
Judge leaves room for doubt as to whether the 
jury had present to their minds an essential 
element of the offence, with which the accused 
are charged, it is a misdirection to the jury. 
So where, in a charge of dacoity, the Judge 
said to the jury “the accused are charged with 
dacoity ; dacoity is committed when any num- 
ber of persons not less than five conjointly 
committed robbery,” but did not explain to the 
jury what is necessary to constitute the offence 
ol^robbery, it is an omission to lay down the 
law, by which the jury arc to be guided, as 
required by s. 297. It is not merely a mis- 
direction. It is a failure to comply with an 
express provision of the law, and s. 537 is not 
applicable to such a case. 30 M. 44 = 1 M L T 
399 = 5 Cr. L.J. 78. 

. {Z6)— Misdirection of jury— Otnission to point 
out elements of offence—Crim. Pro. Code {1882), 
s.423~-Reversal of verdict— Powers of appellate 
Court. — It is the duty of the Judge to call the 
attention of the jury to the different elements 
constituting the offence with which an accused 
person is charged, and to deal with the evi- 
dence by which it is proposed to make the ac- 
cused liable. Failure to do so amounts to a mis- 
direction. WhQre a Judge failed to explain to 
the jury that, in order to convict an accused 
person under s. 412, Penal Code, it was neces- 
^ry to find that he retained or had possession 
of the goods with guilty knowledge, and to I 


Charge to Jwry'— continued. 

2. — (Misdirection) — continued. 

bring to the notice of the jury that the accused 
was in police custody, at the time of the se.'irch, 
held, that the omission amounted to a mis- 
direction- [Appf., 30 M. 44 = 1 M.L.T. 399J. 
Once the verdict of the jurj' is set aside under 
s. 423 (4). there is no restriction on the power 
of the appellate Court, to deal with the case 
of which it has complete seizin in any of the 
manners provided in that section. Its power 
is not restricted to directing a retrial, and it 
may also reverse the finding and sentence and 
acquit or discharge the accused, or order him 
to be retired, or alter the finding and maintain 
the sentence, or without altering the finding, 
reduce the sentence. 25 C. 711 = 2 OWN. 
369 

(37) — Misdirection to jury — Omission of 
Judge to direct jury to give accused the benefit 
of reasonable doubt. — Where the Judge expresses 
a certain opinion on the facts without telling 
the jury that they are at liberty to form their 
own opinions in regard to such facts, and 
without telling them that if they had any rea- 
sonable doubt on any point, the accused are 
entitled to the l)encfib of that reasonable douU, 
the Judge must be held to have misdirected 

the jury. 34 C. 698 = 11 C.W.N. 666 = 5 Cr. 
L.J. 427. 

(38) — A direction by the Judge to the jury 
that, if they entertain reasonable doubt as to 
the guilt of any one of the accused, the ju^ 
shoul 1 give him the benefit of the doubt aoJ 
acquit him, is certainly a usual and most pro- 
per direclion and it ought, as a matter o 
practice, to be given in every case ; but, i* 
cannot be h:ld that the omission to g>vo •• 
must, in ever)' case, constitute a mi.sdirection 
of such a character, as to render a conviction 
invalid. Where, however, the Judge thinM 
that the evidence is so weak that there are 
very greatest doubts as to the guilt of t 
accused, the omission to direct the jury to gi 
the benefit of the doubt is a misdirectiW. 
which prejudices the accused and entitles 

to an acquittal. 1 M.L.T. 350. 

(39) — Where a Judge did not lay down the 
law by which the jury should bo 

properly summed up the evidence, _ 

conclusion of the charge, directed them to 

sider the evidence against each prisoner 

out, at the same time, requiring ^ 

consider the evidence in favour of each, 
omitted also to give the jury the very 
direction that, if they entertained any 
able doubt as to the guilt of the 
(the accused) were entitled to the ..^1 

that doubt and should be acquitted, ArW. ^ ^ 
there w.as a grave misdirection by 
the prejudice of the prisoners- 2 Weir aw* 

(40)— to jury — P^^\ irg 

—Forgery, elements of.— In a Sessions^ 
an offence under s. 471, I~P.C., »t is ^ 
cient for the jury merely to decide, on 
dence, whether the document in questio 
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Charge to -continned. 

2. — (Miedirectioii) — continued* 

a forgery, and whether the accused knew it was 
a forgery, when it was used. It is also neces- 
sary for them to decide whether the document 
has been used fraudulently or dishoncstlv. 8 

C.L.R. 542. 

(41) — False evidence — Misdirection- — Where 
a judge, in a case of false evidence, pointed out 
to the jury the contrast between the evidence 
for the prosecution and the course followed by 
the prisoner, a simple denial of the charge 
followed by a refusal to examine the witnesses 
in attendance, held, it was not a misdirection, 
so long as the Judge leaves it to the jury to 
decide between the opposing statements and to 
believe whichever they thought worthy of 
belief. 2 W.R. Cr. 60. 

(42) — False evidence — Charge to jury — J/is- 
direction. — See 7 W.R. Cr- 105. 

(43) — Misdirection to jury — 0/uissiou to lay 
before jury evidence affecting each of the accused 
severally. — Where there are several accused, it 
is a misdirection not to lay before the jury 
clearly, though concisely, the evidence affecting 
each of the accused severally, not only what 
told against them, but also any that might be 
in their favour. 10 C.L.R. 4. 

(44) — Grim. Pro. Code {/883), ss. 418, 323,5ii7 
— Misdirection to Jury in a charge under s. 211, 
I.P.Ct — Where, in a charge under s. 211, J.P.C., 
the Sessions Judge merely directed the jury 
that, if they believed the charge of dacoity. 
which had been instituted by the accused, to be 
false, they should find the prisoner guilty under 
the^cction, otherwise they should acquit him, 
}^ld, that as the Judge did not place before the 
jury one of the most essential elements of the 
charge, viz., that in instituting the false charge 
of dacoity, there was no just ground for the 
charge, the conviction should be set aside and 
a fresh trial should be ordered. 1 C.W.N. 301. 

(45) — Grim. Pro. Code{l89S), ss. 225, 298(2) 
— Omission to state common ob/ect of unlawful 
assembly —Misdirection — Expression of opinion 
on question of fact. — The omission to correctly 
state the common object of an lawful assembly 
in the charge to the jury does not vitiate the 
trial, if the accused is not prejudiced thereby. 
S. 293 allows the Judge to express to the jury 
his opinion upen any qaosbion of fact. But the 
decision upon the questions of facts must be left 
entirely for the jury. When a charge to the 
jury plices prominently before them all the cir- 
cumstances that go against the accused, ahd 
does noL c-tll their attention to any of those that 
are in their favour, held, that there has been a 
misdiceotioo-suffioient to vitiate the teial. 4 C. 
W N, 1^6. 

(48)— Pfea of alibi not referred to in charge to 
jury. — Where the accused pleaded an alibi afid 
called witneesee to prove it, but^ the -Bessions 
Judge in his charge to the jury has not referred 
to such evidence or to their plea, this would be 
a misdirection prejudicing the accused. 4 H.L. 
T. 194. 


I Charge to Jury — continued. 

, 2. — (Misdirection) — continued. 

I ( 47 ) — Crim. Pro. Code (1898), s. 537 — Trial 

■ 1>U — Judge's summing up — Misdirection . — 

M. accused, was seen at the scone of offence, a 
week prior to its commission, with G, and ocher 

I thieves- M was seen running from K’s house 
(where M lodged) on which occasion he dropped 
I a bundle which was found to contain a coat in 
the pocket of which was a spoon that was 
^ identified as one of the stolon articles. Held 
: that, where the summing up of a Judge was 
* calculated to leave upon the minds of the jury 
! the impression that M was identified by four 
! persons, whereas in fact he was identified by 
i two only, the summing up was misleading. 

■ Where some of the stolen property was found 
' in R's house, which is not the house of the 

accused, but where he was only lodging, the 
Judge ought to have told the jury that there 
was no evidence on which they could find that 
it was property found in his possession, and, as 
i regards the spoon, the Judge ought not to have 
I told the jury th.at, if they believed the evidence, 
i the discovery of the property without doubt 
connected the accused with the offence. He 
j should have left it to them to say whether, 

I in the circumstances in which the property was 
j found, including the period which had elapsed 
after the theft, they could find that it was 
found in the possession of the accused, and that, 
so soon after the theft as to enable them to 
presume that he was guilty of the theft. 5 M. 
LT. 134. 

(48) — Crim. Pro. Code{1898), s.297 — Direction 
to the jury— Misdirection, ivhat is— Effect . — 
Where a Sessions Judge did not explain to the 
jury as to what was meant by theft, but asked 
them to decide whether the accused was found 
at the place of theft and whether he was then 
with an honest or dishonest intention, and then 
convicted the accused on a verdict given by the 
jury, held, that the jury ought to have been 
directed to decide on the question of the 
dishonest removal oi the property, and that the 
verdict of the jury ought to be set aside. 6 M. 
L.T. 324. 

(iO)— Jury, trial by — Sessiotis Jiulge telling 
jury that there was no force in a certain argu- 
ment of accused —Misdirection — Conviction 
under ss. 395, 109, I.P.C. — .Maintainability , — 
Where the Sessions Judge told the jury that 
there was no force in the argument that the 
accused may not have foreseen and may not 
have intended that a dacoity should take place, 
and where the accused was convicted of having 
committed offences under ss. 395, 109, I.P.C., 
held, that the Sessions Judge should not have 
taken the matter out of the bands of the jury in 
this way, and that the conviction of the accused 
should be set aside- 7 H.L.T. 191. 

(50)— Crim. Pro. Code (1882), s. 423 (2)— 

I Misdirection to jury — Theft, — Whore, in a case 
of theft, the only evidence against the accused 
was the possession of stolen property five years 
after the oocurrenco, held, that the Judge bad 
j misdirected the jury by saying that “ on this 
1 evidence, notwithstanding that it is nearly five 
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Charge to Jury — continued. 

2. — (Misdirection) — continued. i 

years since the crime occurred, vou will decide ' 
whether you are satisfied with the prisoner’s j 
explanation for his possession of stolen pro- 
perty.” The proper course would be to tell them 
to consider whether, after five years, it was 
reasonable to require the prisoner to prove how 
he came by the goods, or whether his story, 
not being in itself improbable, ought not to be 
accepted. 2 Weir 489. 

(51)— Crim. Pro. Code (1SH2), s. 423 (2)— \ 
'Misdirection to jury — Shou'ing the stolen pro- 
petty, effect of. — A direction to the jury that ; 
they should convict tlie prisoner, if thev believed 
that he had shown the stolen property to the j 
Police, is open to exception. If a person is ! 
found in possession or control of stolen property, • 
there is, of course, a presumption that he was 
the thief. But the mere fact of knowing where ' 
such property is. is not equivalent to posses- ! 
siou. 2 Weir 493. I 

i62)—Criin. Pro. Code {J89S), s. 432 (5)— 
Misdirection to jury —Identification. — Where 
a Judge directed the jury to acquit one of the 
prisoners <>n the ground that the witnesses who . 
identified him had deposed falsely, held, that i 
the Sessions Judge ought to have made it clear 
to the jury that, if they disbelieved the wit- 
nesses on whose testimony the case hinged, in , 
regard to any one of the prisoners, that was a 
circumstance to be carefully weighed by them 
in estimating the credibility of the testimony ; 
as it affected the other accused. His omission ' 
to do so amounted to a misdirection. 2 Weir 
501. 

(53J— Cri»i. Pro. Code {1893), ss. 297, 29S— j 
Charge to jurn — Misdirection — Judge defining 
dacoity as robbery committed by more than five j 
2 )crsons. — Where a Sessions Judge, in a trial , 
for dacoity, in the course of his summing up { 
to the jury, told them that dacoity is robbery 
committed by more than five persons, instead • 
of saying that it was robbery committed by 
five or more persons, held, that it was a mis- 
direction, but as it did not prejudice the ac- i 
cused but was favourable to them, their ! 
conviction was not liable to be quashed on that 
ground. 9 Cr. L.J. 311 = 1 Ind. Cas. 546. 

(54)— Crim. Pro. Code {1898), ss. 292, 298 — 
Charge to jury-~~-Confession of accused impli- 
cating himself and co-accused— Absence of di- 
rection that confession should be corroborated — 
Misdirection.— Vlhexo a Sessions Judge charged 
the jury as follows “ It is a rule of law that, 
where a person confesses a crime and impli- 
cates himself, if he implicates the persons who 
have been tried along with him to the same 
extent ^s he implicates himself, then, if you 
accept his statement as being true and volun- 
tarily given as against himself, you can safely 
accept it as true as against the other persons.'* 
Meld, that, as the Judge did not caution the 
jury that such confession should be corroborat- 
ed before it could be accepted, it amounted to 
a misdirection 9 Cp. L.J. 404 = 1 Ind Cas. 

^ 4 O. 488, 


Charge to -continued. 


2.— (Misdirection) — continued. 


(55) — Misdirection — Omission to tell the jury 
that the statement of one prisoner is not evidence 
against his fellotv-prisoner — Onimion to tell the 
jury tnat they are entitled to draw their own 
independent conclusions upon the facts- -Con- 
duct of a brother of the accused where no privity 
is shown — Admissibility. — The omission of the 
Sessions Judge to warn the jury that the 
statement of one prisoner is not evidence 
against his fellow-prisoner is a material error 
and a misdirection fatal to the trial, notwith- 
standing that the Sessions Judge dealt with the 
evidence against each of the prisoners separate- 
ly. When a Judge states his own opinion to 
the jury, omission to tell them that they ftco 
entitled to draw their own conclusions of fact 
is a misdirection. Where the conduct of the 
brother of the accused was placed before the 
jury as evidence against the accused, held, 
that the evidence of the brother and of the 
others proving the brother’s conduct should be 
excluded as there was nothing to show, with 
any degree of certainty, that his knowledge 
was necessarily derived from the accused and 
that he did not act on his own initiative and 
without anv suggestion from the accused. 1" 
C.W.N. 153 = 3 Cr. L.J. 144. 

(56) — Trial by jury — Defect in sutnmitig 
— Statement of one accused against aiwlher— 
Retrial. — The failure of a Sessions Judge »> 
summing up to the jury, to tell them explto** 
ly that the statement of one prisoner 
another should not be considered in weighing 
the evidence against that other, is such a g^^® 
irregularity as to vitiate the verdict of 
jurv. even though the Judge, in summing np» 
considered separately the evidence 

of the accused without referring at all to 
statement referred to (Warden J. Diss.). 

H.C. Cp. 10. C«.. 10 C.W.N. 153). 

(57) — Evidence of approver — Misdiredion^ 

jury. — A Sessions Judge should y-. 

jury not to accept an approver’s 

less it is corroborated. It is a misdiwotion 
not to do so. 12 M. 196 = 2 WeiP 519. 

(68) -rriaf 8y jury-Evidence of 

— Direction — Ptaclice.-^lne^ tnal bf *^1 

not sufficient for the Judge to tell the jury ^ 
it is unusual to convict on the ° 
accomplice without corroboration 
points. He should impress on them . 
opposed to prudence and practice to w j- jo 
such evidence. Yet, his omi^ion n ^ 
would not amount to an error in law. 

C. Cp. 57. 

(69) — Trial by 

of culpable homicide against jnd 

Omission to deal unth inteniian, . 
individual — Omission to 
the case of accused setting up d%snnc 
Failure of justice. — Where, in * llit 

pable homicide not amounting to m 
Judicial Commissioner directed th® ^'*‘*If yo® 
5h.arge to them, in these terms, ^**1 ^ sil 
hold it proved that the three acc 


707 THE ALL INDIA DIGEST. 798 


Charge to Jury — continued, 

2. — (Misdirection) — ooiiHmicd. 

upon with the intention of bc;iting him, nud 
that one of them struck the fatal blow, you will 
be justified iu finding them all guilty of culpa- 
ble homicide not amounting to murder, even if 
there is no evidence to show which of the throe 
struck the blow” and also rejid and explained 
s. 34, IP.C., held.il) that the Judge mis- 
directed the jury in sti\ting that any one of the 
accused might be found guilty of culpable 
homicide, even though his individual intention 
and the common intention were merely to bciit, 
and that the misdirection had in fact occasioned 
a failure of justice, and (2) that, as one of the 
accused denied his presence at the scene of the i 
assault, and as there was positive evidence to 
support his statement, the Judge’s omission to 
deal with his case separately in his summing 
up constituted a misdirection which, in fact, 
had occasioned a failure of justice. 3 S-L.R. 
125. 

(60) — Charge to jury — Misdirection — Proof of 
previotis conviction against accused — Judge 
charging jury that they were proved — Effect of 
misdirection on sentence and verdict. — Where, 
in a sessions case, the Judge told the jury that 
certain alleged prior convictions against the 
accused were proved, instead of leaving to them 
to decide whether they were proved or not : held. 
(1) that it amounted to a misdirection, l2) that 
the misdirection did not affect the conviction 
of the accused, as the question of prior convic- 
tions can bo gone into only after the jury return 
their verdict, and (3) that, though it affected 
the question of sentence, the Court was not 
prepared to interfere, seeing that the sentences 
passed were not too severe. 2 Ind. Cas. 434. 

(61) — Kidnapping — Charge to jury. — It is no 
misdirection for the Judge, in a case of kidnap- 
ping, to leave the jury to decide upon the age of 
the girl kidnapped, merely aiding them with 
his own opinion in which they expressed their 
concurrence. 7 W.R. Cr. 22. 

(62) — Penal Code, ss. 361, Expl., and 
363 — Kidnapping minor married girl from 
father's keeping — ” Lawful guardianship" 
— Misdirection to jury—Fditure to place evi- 
dence fairly before jury — Retrial, order fot 
Sentence suffered under co>ific/ion set aside- — 
Where an accused was charged with having 
kidnapped a married Hindu girl under 16 years 
of age by taking her out of the keeping of her 
father, the father being alleged in the circum- 
stances of the case to be the lawful guardian, 
what the Judge should have loft to the jury 
was whether or not the father had been lawfuly 
entrusted with the care or custody of the girl. 
The Judge had charged the jury as follows; — 
*‘ Now the lawful guardian of a married woman 
is no doubt her husband. But there is the 
evidence before you that she camo with the 
consent of the husband into the bouse of her 
father, if you believe such evidence. Therefore, 
the father of the girl was her de facto lawful 
guardian for the time the girl was residing in 
her father’s house.” Held, that, in matters of 
this kind, a Judge should adhere to the words 


Charge to Jury — continued. 

2. — (Misdirection) — continued. 

of the particular section of the Penal Code, with 
which he has to deal and not substitute phraseo- 
logy of bis own. As it further appeared that, 
upon the point of the husband's consent, the 
Judge had failed to place before the jury a fair 
and proper statement of the evidence on the re- 
cord, the conviction was set aside .and a further 
trial ordered. Per Jenkins. C.J. — “I have no 
doubt, should theaccused be again convicted, 
the Court, in estimating what would be the pro- 
per sentence, will have regard to the detention 
already suffered by him.” 13 C.W.K. 754. 

(G3 ; — M isdirect ion — Statements of witnesses — 
Crim. Pro. Code [Act 1' of 1398), s. 161 — 
propriety — Judge's opinion on evutence. — In a 
trial by jury, the Judge ought to tell the 
jury that the evidence of witnesses taken under 
s. 164 of the Crim. Pro. Code must be accepted 
with a great deal of caution. Ho ought to 
point out that it is not always proper for the 
police officer to get such statements recorded 
for the purpose of pinning the witnesses down 
to some statement, especially at a time when 
they are not entirely free from police influence. 
It is a mi.sdirection for the Judge to say that 
! ho secs no reasons to disbelieve a particular 
I witness. He ought to leave the question of 
bc'lieving or disbelieving to the jury. In placing 
a suggestion made by the Crown Prosecutor 
without any evidence to support it before the 
jury, the Judge ought to point out that there 
is no evidence to support the suggestion. 7 C. 
L.J. 246 = 7 Cr. L.J. 315. 

(64) — Misdirection — Material ingredient of 
offence not stated — Judge's opinion on facts — 
jury sole Judges of fact — First hiformation 
report. — A Sessions Judge, in charging the jury 
in a case of culpable homicide not amounting 
to murder, omitted to tell them that they must 
come to a conclusion as to whether, in causing 
the death of the deceased, the accused had the 
inteution to cause death, or suob injury as was 
likely to cause death, cr the knowledge that he 
was likely to cause death. Held, such omission 
was a clear misdirection. The Judge, in giving 
his opinion on the facts must toll the jury that 
bis opinion is not binding on them and that 
they are the sole Judges of fact. If the first 
information Report is properly made evidence, 
it must be read out to the jury as a whole and 
if not, the Judge should abstain from all 
reference to it. He must not comment on it 
without placing it before the jury. 7 C.L.J. 
599 = 12 C.W.N. 774 = 35 C. 531 = 8 Cr. L.J. 6. 

(65) — Charge to jury — Previous proceedings, 
reference to — Misdirection - — A Judge should 
not, in charging the jury, refer to a previous 
case against some other persons tried for the 
same offence, except to warn the jury that 
they were not to be influenced in any way by 
the result of such previous trial. It is a 
misdirection for him to tell the jury that the 
High Court had come to a certain finding in 
the previous case, and they were to consider if 
they had any reason for coming to a different 
conclusion. 9 C.L.J. 380. 
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Charge to Jury — continued. 

2. — (Misdirection) — continued. 

(66) — Duty of a Judge who thinks that the 
prosecution should have called a certain witness 
for examination — Sessions Judge charging police 
ojfficer making search ivith breach of police rules. 
— Where fi Sessions Judge had, after the 
examination of a Head Constable, considered 
that the evidence of the Inspector of Police 
was necessary, held, that he should have 
intimated his opinion to the Public Prosecutor, 
and given an opportunity of calling him. But 
he should not remark upon his absence as a 
witness in charging the jury. Where a Ses- 
sions Judge in his charge to the jury charged 
a Head Constable, one of the prosecution 
witnesses, with a breach of the Police regula- 
tions in that, in conducting a search , he had a 
loose shirt on, without examining the Head 
Constable about it* held, that the Sessions 
Judge had misdirected the jury. 21 M. 83 = 2 
Weir S03. 

(67) — Crfwi. Pro. Code, ss. 379, 408— Accused 
aged above seven and below twelve— Question of 
fact Trial by jury . — The question whether an 
accused above the age of seven years and below 
twelve hassufficiontmaturity of understanding 
to judge of the nature and consequences of his 
act, is one of fact and to be determined by the 
jury. The omission by the Sessions Judge 
to refer this question to the jur)* is a ground 

for setting aside the conviction and ordering a 
new ^trial.^egRat. Un, Cr. C. 27 = Cr. Rg. 

(68) -— Complaint by accused in previous trial 
—Admissibility without proof of presentation 
of it by him. — Where, in a sessions trial for an 

offence under s. 193, Penal Code, for present- 

^ j petition of complaint, the petition 
alleged to be false was admitted on the 
strength of an order on its back in the hand- 
writing of the Deputy Magistrate who tried 
the accused’s compUint, without any further 
proof of the presentation of the complaint by 
the accused, held, that the document was not 
properly admitted, and that the Judge mis- 
directed the jury in asking them to consider the 
document. 26 C. ig [£)., P.L.R. 1900, 63, 

3 20Sj • 

(69) — Crim. Pro. Code [1898), s. 297— Ses- 
sioi^ Judge^Charge to Jury— Misdirection 
—Penal Code, ss. 148, 149, 300 and 302- 

Unlawful assembly— Riot— Murder— Common 

object of the assembly , —The accused, ten in 
number, were tried for offences punishable 
under ss. 148 and 302 of the Indian Penal Code 
In his charge to the jury, the Sessions Judge 
did not place before the jury the special ciroum- 
stences, which, in his view, would have brought 
the offence within the definition of murder 
contained in s. 800 of the Indian Penal Code 
It was not put to' the jury in the charge* 
whether any of the intentions mentioned in 
the section were egtablished as against anr- of 
the accused, and the exceptions 1, 2 and 4 wam 
not explicitly explained to the jury. The Ses- 
sions Judge directed the jury to find that, if 


I Charge to Jury — continued. 

I 

2. — f Misdirection) — continued. 

the offence of rioting were established, all the 
accused were ^ilty of murder. Held, that 
I this was a misdirection in the charge to the 
jury. Before any one of the accused could, as 
a member of an unlawful assembly, be held 
guilty of a murder, alleged to have been com- 
mitted by any other member or members of 
that assembly, it is essential, in the first place, 
that the act or acts alleged to have constituted 
the murder should be proved to have been 
' done with an intention, such as is specified in 
s. 300, and that none of the exceptions con- 
tained in that section should bo applicable to 
the case. If any member of an lawful assembly 
causes death with the intention specified in 
s. 300, it does not necessarily follow that every 
member of that assembly will, under s. 149, be 
guilty of murder. The one essential point, 
j which must be established before s. 149 applies, 

I is that the act must be au act committed in 
the prosecution of the common object of the 
I unlawful as.sombly, or must be such as the 
' members knew to be likely to bo committed in 
prosecution of that object. 9 Bom. L.R. 163 = 

3 Cr. L.J. 168. 

I 

(70) — Penal Code, s. 401 — Offence of belonging 
' to a gang of thieves. — In order to coostilute 

au offence under s. 401, I.P.C., it is necessary, 
first, to prove association, secondly, that the 
association was for the purpose of habitually 
committing theft, and thirdly, to prove the 
habit by an aggregate of similar aces. This 
must be stated by the Judge clearly to the jury. 

1 Weir 452 = 6 M.H.C. 120. (27 C. 139 = 4 
C.W.N. 97, i?.). [F., 1 Weir 452; R., Rat. 

Un. Cr. C. 509, 27 C. 139J. 

(71) — Crt7«. Pro. Code {1898),ss.29S,299atui 
63? — Retrial of a case owing to misdirection — 
poicers of High Court. — It is for the jury, and 
not for the Judge, to say what fact has or has 
not been proved. The judge should call the 
attention of the jury to the evidence, and having 
done 80 , should leave to them to form their 
own conclusion. Held, that the Judge, in 
stating to the jurj’ that, under s. 103 of the 
Evidence Act, the onus may be said to be on 
the accused to show that the deed, in respect of 
which he was charged with forgery, was genuine, 
took an erroneous view of the law and misdirect- 
ed the jury and that s- 637, Crim. Pro. C^c. 
would not apply to such a misdirection. 

It is doubtful whether the High Court has the 
power to try a case the conviction in which jt 
has set aside on the ground of misdirection. 
The accused is entitled, in such a case, to have 
the case re-tried before a ju^, and, as a 
matter of procedure and ■ in justice to the 
accused, this course should be adopted. * 
C.W.N. 576. 

(72)— CHtn. Pro. Code [1882], ss. 289, ^ 
and 423 (d)— Omission to call upon the accused 
to enter upotCHis' defence^ Omission to 
the jury — Appellate Court's power to interfere 
toUh verdict of jury . — Where, in a sessions case, 
the accused was not called upon to enter upon 
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Charge to continued. 

2. — (Mladlrectioa)— coH^irtMcd. 

his defence after the Public Prosecutor’s ad- 
dress as provided by the last paragraph of s. 289 
and the Judge diduot charge the jury as provided 
by 3. 297, held, that it was, in effect, a misdirec- 
tion and that s. 423 (d) would not preclude the 
appeUate Court from interfering with the 
verdict of the jury. 23 C. 252. 

— Charge to jury — Defective charge — 
Misdirection — Murder case. — In a murder case, 
the Sessions Judge charged the jury thus: 

“ S. 302 — The murder of Mahar Mullya — 
Murder defined-^ Punishment. — The only ques- 
tion here in view of the statements made bv 
the prisoners is, did the prisoners, any or all of 
them, inflict these injuries on the deceased^ 

If they did, they are guilty of murder.” Held 
that this was a very defective charge. The 
Judge should have left it to the jury to find 
whether the offence was one of murder or of 
culpable homicide not amounting to murder 
or any lesser offence after pointing out to them 
the legal definition of each offence. Moreover, 
the infliction of injuries would not necessariij 
make the offence of all the accused the same. 
The jury should have been asked to find as to 
the intention of the accused persons and thwr 
attention should have been drawn to the 
provisions of ss. 34, 35, 37 and 38, Penal 

Code, and they should have been told to return 
a verdict as to the exact guilt ol each of the 
accused persons. 1 Bom. L.R. 784. 

{^4)— Penal Code, s. 502.— In his charge to 
the jury, the Judge should draw a distinction 
between the two classes of culpable homicide 
mentioned in s. 304 of the Penal Code, and 
direct them to find specially under which, if 
either, the prisoner was guilty. 6B.L.R. Ap. 
86 = 15 W.R.Cr. 17 ; 6 B.L.R. Ap. 87. note=12 
W.R. Or. 35. 

(76) — Murder and culpable homicide not 
amounting to murder — Distinction between. In 
a trial for murder, the Judge should point out 
to the jury accurately the difference between 
murder and culpable homicide not amounting 
to murder. 9 W.R. Cr. 51. 

(76)— Crim. Pro. Code (1882), ss. 238, 303, 
307 — Charge of murder — Power of jury to find 
verdict of guilty of culpable homicide not 
amounting to 7nurder. — In u charge of murder, 
the jury in the first instance retarned a verdict 
of murder under grave and sudden provocation. 
But the Judge, instead of questioning them 
under s. 303, Grim. Pro. Code, as to the degree 
of intensity of the provocation, informed the 
jury that he could not accept a qualified verdict, 
and required them to find the prisoner- either 
guilty or not guilty of murder, telling them 
that if the grave and sudden provocation was 
ol the kind which the law allowed, to acquit 
the prisoner. The jury returned the second 
f.imA a verdict of not guilty on *&he charge of 
murder. The Sessions Judge referred the case 
to the Wigh Court under s. 307, Crim. Pro. 
<^e. Held, that the Judge had in the second 
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Charge to Jury — continued. 

2. — (Misdirection)— 

instance mi sdirected the jury, as under s. 238, 
Crim. Pro. Code, it was open to the jury on a 
charge of murder to bring in a verdict stating 
the circumstances which might reduce the 
murder to culpable homicide not amounting 
to murder. 20 B. 215. 

(77) — Culpable homicide — Provocation— Form 
of charge to jury — See 9 W.R. Cr. 72. 

{'jQ)— Penal Code, s. 411—lietaining stolen 
property — Charge to jury. — In acase of retaining 
stolen property, it amounts to a misdirection 
to direct the jury that it is only necessary for 
them to decide whether the property was stolen 
and whether it was retained by the accused. 
The Judge should put up all the evidence in 
the case and direct the jury that, before they 
can find the accused guilty of an offence under 
s 411 I.P.C., it is necessary for them to find 
in the affirmative (1) that the property was 
stolen, (2) that it was dishonestly retained, and 
(3) that the accused knew or had reason to 
believe the same to bo stolen property. 15 B. 
369. IF., 25 C. 711, 10 Bom. L.R. 5G5j . 

(79)— Alibi, proof of^Erroneous direction as 
to admissibility o/ doenmenf.— Upon a plea of 

alibi bv the prisoners that they had left Patna 
on the’ 12th April, 1869, and reached Port 
Canning on the 20th of the same month and 

I were now at Patna on the 30th May, the 
prosecutor adduced in evidence a written 
statement engrossed on two pieces of stamp 
paper, one bearing the endorsement of a stamp- 
vendor as sold on the 13th, and the other on 
the 18th April, filed on the 20th April, and 
alleged to bear the verification of the prisoners. 
No evidence was adduced to prove that the 
prisoners had signed it. The Judge drew the 
attention of the jurors to this document, and 
adverted to it in these terms ; “ If the written 
statement was drawn up on an earlier date 
than the date it bears, it could not have been 
prepared earlier than the day on which the 
principal stamp was bought, — i.e., 18th.” Held 
that the document should not have been re- 
ceived in evidence, and that there was a 
misdirection which contributed materially 
towards the jury finding the prisoner guilty. 

3 B.L.R. A. Cr. 43. 

(80) — Private defence. Right of. — It is no mis- 
direction for the Judge not to call the attention 
of the jury to els. (1) and (2) of s. 100, Penal 
Code, when be called their particular atten- 
tion tool. (6) of the same section. 17 W.R. 
Cr. 45. 

(81) — Vnsoundness of mind — Misdirection — 
CHwi. Pro. Code (2872), s. 425 —In this 
case, the Sessions Judge, in his charge to the 
jury, told them that, in his judgment, the 
accused was, at the time of his trial, exhibiting 
symptoms of unsoundness of mind, and he 
directed them to find whether the aoeused'was 
insane at the time he committed the offence. 
Held that the issue as to whether the accused 
was of unsound mind at the time of the trial 


( 
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Charge to concluded. 

2.— (Misdirection) —concluded. 

and incapable of properly making his defence 
was a preliminary issue to that put by the 
Sessions Judge, and should, under s. 4*25 of 
the Code of Criminal Procedure, have been 
first submitted to the jury. 19 W.R. Cr. 26. 

(8 ^) — of fact— Proof of previous 
cojii-’io/iou.— The question of the proof of a pre- 
vious conviction is one of fact which ought to go 
to the jury. 21 W.R. Cr. 40. 

Special cases — Questions of law and 
fact Competency of child to give evidence — 
Evidence dcf, IL of iSoo, s. 24.— The question 
whether or not a child was competent to give 
evidence within the meaning of s. 14, Act II 
of lS5o, is one for the J udge to decide, and not 
for the jury. The amount of credit to be 
given to the statement is all that falls within the 
province of the jury. The error, however, in. 
leaving the first question to the jurv was held 
to be no misdirection. 8 W.R. Cr. 60. 

— Special cases — Recommendation to 
mercy. It is not proper for a Judge to intro- 
duce into his direction to the jury any question 
as to recommending a prisoner to mercy. He 
should leave that solely to the jury. 14 W R 
Cr. 46. 

Sec AliANDONMEXT OF CHILDUEX, 1 W.R. 
Cr. Letters, 10. 

See Appeal— APPE \l to Privy Council 

15 A. 3L0, P.C., 22 B. 528. P.C.. 14 Bur.L.R. 
148, P.C. 

See Conviction. 34 C. 325 = 5 Cr. L.J. 424. 

See Crim. Pro. code (1898), ss. 298. 423(2). 
2 Weir 509. 


See CRIM. Pro. Code (1898), s, 297, 1 M.L. 
T. 350 = 4 Cr.L J. 502, 11 Cr.L.J. 15 = 4 Ind. 
Gas. 608 = 3 S.L.R Cr. 125. 11 Cr.L.J 13 = 4 
Ind. Cas. 597 = 3 S.L.R. 102, 1 M.L.T. 399. 


See CRIM. PRO. Code (1898), ss. 299 (n), 302. 
303, 439, 537 (d), 3 L.B.R. 75 = 3 Cr.L.J. 1. 

See Crim. Pro. Code (1898), s. 423, 2 
Weir 438. 


Sec Crim. PRO..CODE (1898), s. 423 (2) 2 

Weir 47-2 Weir 515. 

See Dacoity, 1 Weir 446. 

See Evidence act, ss. 25, 167, ii c.L.J. 


See Penal Code, s S61, ii Cc. L J 9 = 4 
Tnd. Cas. 543 = 13 C.W.N. 754. 

Sec Penal Code, s. 475. 15 B. 189. 



See Verdict of jury, 10 Bom. L.R. 665= 
Or. L.J. 86. 14 M. 36 = 2 Weir 390. 


Cheating. 


1. — General. 

2. — ‘False personation. 

See Penal Code, ss. 415—420. 


I Cheating — continued. 

, 1. — (General). 

(1) — Penal Code, s. 415 — Cheating, whatcon- 
stitutes. — To constitute the offence of cheating, 

. it is, from the wording of the section, enough 
; to allege that the property obtained was in the 
possession of the person defrauded, and that it 
is not necessary to allege that such property 
belonged to him. 1 Weir 471 = 1 M.tf.C. 31 = 
j 1 Ind. Jur. O.S. 94. 1 M.H.C. 38] . 

(2) — The offence of cheating, as defined in 
I s. 415, I.P.C., requires that the person made 

to deliver property, etc., or to do or omit to do 
anything, which cau.ses or is likely to cause 
him danger in body, mind, reputation or pro- 
perty, and which he would not have otherwise 
1 done, should be the person who has been 
deceived. The offence is not committed if a 
third party, on whom no deception has been 
practised, sustains pecuniary loss in conse- 
quence of the accused’s act- 25 P-R. 1904 Cr.= 
10 P.L.R. 1905. (14 P.R. 1880 Cr., A.W.N. 

1903. 234. 17 C. 606. R.). 

(3) — The word “intentionally “ in the second 
branch of the definition of cheating in s. 415, 
Penal Code, only applies to the act or omission 
which the person deceived is induced to do or 
omit to do, and it is not necessary, in order to 
sustain a charge under that branch of the 
definition, that the accused person should also 
have intended to cause barm or damage as the 
result of such act or omission. 36 P.R. 1888 
Cr. 

I 

(4) — Penal Code, s. 415-— Scope of the section. 
— The words “ fraudulently ’’ and “ dishonest- 
ly ” do not govern the whole of the definition 
of cheating in s. 415. In the second part of 
the section, the words “fraudulently” and 
“dishonestly” do not apply. 20 P.R- 1889 
Cr. 

(5) — Penal Code, s. 415 — Cheating — Elf- 
ments of the offence. — In a case where a person 
is. charged with cheating, in having repseseuted 
to the complainant th^at he would pay 
amount of a decree, and thereby induced the 
complainant to make the payment, held, that, 
in order to constitute the offence of cheating, 
it should be proved that the accused made the 
representation falsely, fraudulently and dis- 
honestly, that is to say, having at the time no 
intention to apply the money to the satisfaction 
of the decree, but to misappropriate it. The 
proof that there was a subsequent default was 
some evidence of the existence of a dishon«t 
intention at the time the money was obtainedf 
which may be rebutted by the accused. 1 

476. 

(6) — Illustrations if) and {g) of s. 415 leave 
no doubt that an intention as to the futurCi 
expressed falsely or dishonestly, for the 
pose of deceiving a person, would 
deception as a constituent clement of t 
offence of cheating. But it would be 
dangerous to the liberties of the people to wy 
down the rule that a mere non-falfito®nl o 

..promise constitutes, even primafaci^ enden 
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Cheating — continued. I 

1. — (General) — continued. 

of a fraudulent intention at the time when the ^ 
promise was made ; for. if it were so, every 
breach of contrsict might become the subject of a 
criminal prosecution. In order to justify a 
conviction for the offence of chciitiug, there 
must bo some evidence of an intention to cheat 
at the time when the promise, the omission 
to perform which completes the offence of | 
cheating, is made. A.W.N. 1886, 262. 

(1)— Penal Code, ss. 417, 420 —Cheating.^ 
The complainant purchased a lottery ticket 
which, at the final result, carried a price of 
Rs. 598. The accused took away the ticket , 
from the complainant representing that it 
carried apriceof Rs* 10 or Rs. 20 which he 
offered to pay. The complainant declined to ' 
receive the money and demanded back the 
ticket. The accused failed to do so. The 
complainant, thereupon, brought against the 
accused a charge of cheating. The ^Magistrate 
discharged the accused saying that, as the ticket 
was not a valuable security, the maxim dc 
minimus non curat lex applied. Held that the 
reason given by. the Magistrate for not issuing 
process was bad in law since, if the allegations 
of the complainant were established, the ac- 
cused, by deceiving the complainant, fraudu- 
lently or dishonestly induced him to do some- 
thing which ho would not have otherwise done 
and which was likely to cause him the loss of 
the money to be drawn as the prize won by the 
ticket in the lottery. 4 Bom- L.R. 76. 

(Sj—A person can cheat in various ways other 
than by inducing the person deceived to deliver j 
any property, or to do any of the acts specified i 
in 8. 420, Penal Code. When a person is con- 
victed of cheating by inducing the persons 1 
deceived to do any of the acts described in i 
S.415, but nob specified in s. 420, the offence is | 
punishable under s. 417. When the person j 
deceived is induced to do any of the acts speci- ; 
fiod in s. 420, then, that section must be j 
applied, and the Court is not entitled to charge 
under s. 417, which relates to a less serious 
offence. 1 L.B.R. 266. 

(9) — Penal Code, ss. 4 JT, 420— Distinction- 
Jurisdiction. — Cheating, unaccompanied by 
delivery of property, is an offence under s. 417 
and can bo tried by a second-class Magistrate. 
When accompanied by delivery of property , the 
offence is punishable under s. 420, and is triable 
only by a Sessions Judge or a first-class 
Magistrate. Rat. Un. Cr. C. 96 = Cr. Rg* 
25—9—1878. 

(10) — Pewif Code, ss- 415, 410 and 419 
Cheatitig . — Where the accused was found to 
have knowingly represented one J to be B, the 
mother of a sepoy named K who had been 
killed, and thereby induced the military 
authorities to grant a pension to J to which 
she was not eutitled, it was held that the 
accused* had committed the offence of cheat- 
ing, punishable under s. 419 of the Indian 
Penal Code. A.W.H. 1907, 291 = 3 M.L.T. 
61 = 6Gr.L.J. 426. 


C/ieai/n^— continued. 

1.— (General) — continued. 

(11) — Deprivitig one of property is not. 
Depriving one of property is not necessaril) 
cheating, but it may be either theft, or extor- 
tion, or robbery according to the attendant 
circumstances. 1 W.R.Cr. Letters, 12. 

(12) — Hiring certain property — Part-payment 
Qj- hire— Promise to pay balance— Intention to 
attach the property — Cheating- Where the 
accused hired certain property from the com- 
plainant for use at a wedding, and advanced a 
portion of the hire, promising in writing to pay 
the balance and to restore the goods when the 
wedding was over, being fully aware that there 
was to be no wedding, and inieuding, when be 
got the property, to apply for its abtachmoub 
before judgment as belonging to another person 
against whom he had brought a suit, 

the accused was guilty of cheating. 3 N.W.P. 

, 16 . 

I e 

, ( 13 ) — Receipt of Government promissory note 

■ — Promise to redeem certain Jewels— Hetaining 
, fornnotherdebt— Cheating.— Where tho accused 

i received a Govorument promissory note 
promising that he would redeem certain 
jewellery, but not intending to do so, and subse- 
quently claimed to retain it for another debt 
ull^gcd to bo duo to bitn by tho sondcr, Jicld 
1 that the accused was guilty of cheating under 
s. 415, I.P.C. 3 N.W.P. 17. [K., C.L.J. 
524 = 3 Cr. L.J. 160, 32 C. 941 = 9 C.W.N. 

1006]. 

(14)— Penal Code, ss. 269, 417, 420 Com- 
municating syphilis by sexual intercourse. 
The accused, a prostitute, was charged under 
s. 269, I.P.C., with communicating syphilis to 
a person who had sexual intercourse with her. 
Held, that she was not punishable under the 
section, as, even assuming that there was a 
dangerous disease and culpable negligence, still 
the accused’s act of sexual intercourse would 
not spread infection without the intervention 
of the complaining party, himself a responsi- 
ble person and himself geacrally an accomplice. 
Held, also, that, if there was an offence in the 
cjvse, it was one of cheating punishable under 
s. 417, or s. 420, if there was evidence that the 
intercourse was induced by misrepresentation 
on the part of tbe diseawJd person. 11 B. 59. 

: (It)— Penal Code, s. 417— Selling opium at 
I rates higher than those fixed by Government . — 

I A licensed opium vendor commits the offence 
of cheating, if he sells opium at rates higher 
than those fixed bv the Government* 4 Bora. 
L.R. 823. 

(l&)— Penal Code, ss. 265, 415, 417— Selling 
liquor by fraudulent measure ^ — The accused 
who sold liquor, measuring it with a glass 
which was not a prescribed measure, and of 
which they fraudulently misrepresented the 
capacity, were convicted of the offence of fruu- 
j dulent use of a false measure under s. 265, 
I.P.C. Held, that they would more appro- 
! priately have been tried for the offence of 
‘ cheating. Rat. Un. Cr. C. 386 = Cr. R^* 36 
I of 1888. 
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•Cheating — continued. 


Cheating — continued. 


L — (General) — coniimied. 

(17) - Penal Code, s. 415 — Inducing a Karkun 

to deliver a ivarrant of attachment. — Where a 
person induces a Karkun under a false re- 
presentation to deliver a warrant of attachment 
to him, and makes on it an endorsement to bis 
own advantage, and it appears that, but for 
such false representation, the Karkun would 
not have parted with the warrant, the person 
commits the offence of cheating punishable 
under s. 415. 6 Bom. L.R. 375. 

(18) — IV’anf of dishonest intention — Penal 
Code, s. 413 — Inducing son to pay father's 
debts. — To induce a son to pay his father’s 
debts, by acting merely on his fear of conse- 
quences to his father, is not cheating. W.R, 
1864 Cr. 25. 


{VJ)— Taking money one day, and dishonest- 
ly running away without paying. — The mere 
taking of money one day, and dishonestly 
running away without paying the next day, is 
not necessarily cheating. There must be an 
intention to deceive and defraud at the time of 
taking the money. 5 W.R. Cr. 5 = 1 Ind. Jur. 
N.S. 97. 


(20) —Proo/ necessary for offence of cheating — 
Contractor receiving money for work not finished. 
—A contractor in the Public Works Depart- 
ment, who was charged with cheating iu 
respect of a sum of money which he received 
on account for work which he had not then 
hnishedy was acquitted on the ground that 
there was no proof (1) that there was a false 
pretence made use of by the accused, (2) that 
he knew he was making use of a false pretence 
or that ho intended to defraud, (3) that the 
Public Works Department were deceived by the 
pretence as they believed in its truth, and (4) 
that the accused received the money with the 
intention of causing wrongful loss to Ibe 
Government. 23 W.R.Cp. 43. 

{2\)— Wrongful gain or loss— Penal Code, 
s. 415 and ss. 23 and 24 — Selling rice at higher 
rate than that agreed upon, — A person, who 
purchased rice from a famine relief officer at a 
certain rate (16 seers to the rupeel on condition 
that ho should sell it at a seer less for the rupee, 
would not bo guilty of cheating if he did not 
sell lb at the rate agreed on, but at 12 seers as, 
in such a case, there would be no wrongful gain 
or wrongful loss to any one. 22 W.R. Cp. 82. 

i22)— Penal Code, s. 415— Cheating— Pur- 
chase of xcaste paper by Government servant 
under assumed name,— In the office of the 
Accountant-General it was the practice from 
time to time to pub up quantities of waste 
paper to public auction. One Kutab Ali. who- 
was a daftari in the office, purchased at one - 
of ^ese auctions a quantity of waste paper, 
bidffing for it under an assumed name. Held 
that, m the absence of any rules forbidding 
e^loy^s in the office from bidding at such 
sales, it was doubtful -whether the accused had 
b^n guilty of the offence of cheating AWN 

rw’i“Si^a. 


1. — (General) — continued. 

(23) — Penal Code, s. 415 — Selling adulterated 
milk as pure milk. — The selling of milk and 
water in about equal proportions as pure milk 
will support a finding of cheating under s. 415 
ofthel.P.C. Rat. Un. Cr. C. 145. 

(24) — Penal Code, s. 417-— Cheating — Includ- 
ing an article not supplied in a bill. — The more 
fact that there h.ad been a wrong entry in a bill 
would not of itself constitute the offence of 
cheating. To consti'tut^ that offence, it must be 
shown that the accused, by deceiving the com- 
plainant, fraudulently or dishonestly induced 

j him to deliver propeity or intentionally induced 
him to do or omit to do something which he 
would not have done or omitted, if ho had not 
been so deceived, such an act or omission 
; causing or being likely to cause damages to him 
I in his property. 5 C-W.N. 255. 

(25) — Penal Code, s. 420 — Cheating — Pur- 
chase of goods — Non-payment of price — Evidence 

I of similar previous non-payment to other firms. 
j — The accused purchased some wool with 
delivery of possession from a firm, agreeing to 
pay the price on the next day. Default was 
made in the payment of the purchase money 
at the stipulated time, and the accused pledged 
the wool to another and raised money thereon. 
In these circumstances, the accused was con- 
victed of cheating and thereby dishonestly 
inducing delivery of property, under s. 420, 
Indian Penal Code. The Magistrate admitted 
in evidence the statements of two persons from 
whom the accused had purchased wool in 
similar circumstances, and who had not been 
paid yet, their wool also having been pledged 
by the accused to another : — Held, (1) that the 
evidence of these persons must be excluded from 
consideration on the principles of Reg. v. Par- 
bhudas (II B.H.C. 90). because their evidence 
related to transactions, the character of which 
was itself in question, and to accept their state- 
ments as proving cases of cheating against the 
accused would be to find him guilty in those 
instauces without a trial ; (2) that a fraudulent 
purpose could not, under the circumstances, 
be safely inferred from the accused not paying, 
or from his inability to pay for the wool on the 
next day as agreed ; (31 that to sustain a con- 
viction of cheating under s. 4*20, I.P.C., there 
must be evidence to prove that, when the 
accused bought the wool, he did not int^d 
to pay for the same. Rat. Un. Cr. C. 812=»Cf* 
Rg. 66 of 1886. 

(m~Penal Code, ss. 465, 417, 511 — dn entry 
by debtor in creditor's book . — Where a debtor, 
who owed«some money to the complainant, was 
asked by -the. latter to see the account book, and 
.the accused finding that he owed a certain s^ 
to the complainant, and being asked by him 
to make an entry to that effect in -the*.account 

■book, made an entry in a langtCTge'unknnwn 
to the complainant to the effect that he him 
paid the complainant that amount on a certain 
date, held, that the accused was not 
forgery, as the entry was not a document made 
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Chea ting — cont i nued . 

1. — (General) — contmucd. 

by the prisoner with the intention denoted by 
the first clause of s. 464. or caused by him 
to be signed or executed within the meaning of 
the third clause of that section ; but that the 
accused was guilty of an attempt to cheat. 12 
M. 114 = 1 Weir ’839. [F., Rat. Un. Cr. C. 

595]. 

(271 — Penal Code, ss. 415, 419 and 463 — 
Admission to Cniversity examinations on false 
pei’sonation and signing ansicer papers in 
another's name. — Where a person, by falsels 
representing himself to be a different person at 
a University Examination, got a hall ticket 
under that name and wrote answer papers to 
questions and signed them with the name of 
that person, held, that the accused was guilty 
under s. 419 of cheating by personation and of 
forgery under s. 416, Penal Code. 12 M. 151 = 
lWei'r460. [F., 15 A. 210 = 13 A.W.N. 96; 
Applied, 1 Weir 538-A = 28 M. 00; R., Rat. 
Un. Cr. C. 627, 32 P.L.R. 1907 = 1 P.R. 
1907} . 

(28) — Penal Code, ss. 415 and 463 — Forivard- 
ing false certijicate of character and past 
employment along with application for employ- 
ment — Offoice committed, cheating or forgery. 
— Whore a person, a fireman, sent an applica- 
tion for employment to the Locomotive 
Superintendent of the Burma Rail\vay.s, and 
forwarded along with his application a false 
certificate, as if given by the North-Western 
Railway authorities, to the effect that he was 
employed as a driver on the North-Western 
Railway and was of good character, held, he 
was guilty of an attempt to cheat, and not of 
forgery. 1 P.R. 1907 Cr. =32 P.L.R. 1907. 

(29) — Penal Code, s. 417— Cheating — Induc- 
ing a pei‘son to part with valuable security by 
false representation , — Where a person obtains 
delivery of a deed, or other valuable security, 
after making a promise, which he, at the time, 
does not intend to keep, he is guilty of cheating, 
inasmuch as his intention in inducing the other 
person to part with the deed is fraudulent. 1 
Weir 478. 

(30) — Penai Code, s. 417— AiypHcation to a 
Tahsildar for land free of tax — Misrepresenta- 
tion.— VIhere a person applied to a Tahsildar 
for certain acres of land on cowle tenures free of 
tax for five years, having falsely represented 
that the lands applied for were waste lands. 
held, that the accused was guilty of cheating 
as the Tahsildar was deceived by the accused’s 
misrepresentation and forwarded his application 
to his superior. 1 Weir 477 = 3 M.H.C. App. 
12. 

(31) — Person sending luggage through a 
passenger to evade payment of luggage fare . — 
Every passenger is entitled to the conveyance 
of a certain quantity of luggage, whether it 
belongs to him or to another who has made over 
his luggage to him in order to evade payment of 
charge for over-weight. In the absence of a rule 
provl^ng for the conveyance of the passengers’ 


Cheating — continued- 

1. — (General)- -conthiued. 

personal property only, the servant of a Railway 
Company is not competent to enquire into the 
over-weight of luggage which passengers take 
with them when travelling. To such a case, 
s. 417 does not apply. 25 P.R. 1903 Cr, 

(32) — Penal Code,s. 417 — Cheating — Fraud 
or dishonesty . — Whore a person was convicted 
of cheating, under s. 417 of the Penal Code, 
in that he induced his master’s brother to go 
to another village, by falsely representing to 
him that his master was ill at that village, 
held, that the conviction was wrong, since the 
accused had not acted fraudulently or dis- 
honestly within the meaning of s. 415 of the 
Code. Rat. Un. Cr. C. 423. 

(33) — Penal Code, s. 417 — Cheating —Dis- 
honest intention . — In order to convict a person 
under s. 417, there must be evidence to show 
that, at the time at which he induces the com- 
plainant to part with bis money or to do or 
omit to do anything, he has an intention of 
acting fraudulently or dishonestly. 1 Weir 478. 

(31) — Penal Code, ss- 415, 4‘JO— Cheating — 
DcceptioJi and dishonesty . — The accused was a 
person authorised to collect subscriptions 
towards the funds of a charitable society. He 
produced the society’s subscription book before 
one P, the health officer of a big Municipality, 
and, falsely representing himself to P to be a 
servant of the Municipality, obtained a sub- 
scription of Rs. 10 from him for the society 
and duly paid the sum over to the institution. 
He was, however, subsequently tried and con- 
victed under s. 420 of the I. P. Code for 
having made this false statement. Held, revers- 
ing the conviction, the accused was not guilty 
of cheating, since he practised no dishonest 
deception causing wrongful loss or wrongful 
gain, having regard to the fact that considera- 
tions other than the false statement might 
have influenced P to subscribe towards the 
fund. 33 G. 50 = 3 Cr. L.J. 244. 

(35) — Penal Code, Act XLV of 1660, ss. 115, 
420 — Cheating — Serious nature — Sessions 
Court . — Cheating unaccompanied by delivery 
of property may be punished under s. 415 or 
s. 420 of the Penal Code, but, if of a serious 
nature, the case should be sent to the Sessions 
Court. The trial of such a case by a Magis- 
trate is not, however, an excess of jurisdiction. 
Rat. Ud. Cr. C. 2. 

(36) — Peyial Code, ss. 415, 417 — Cheating, 
what amounts to— Concealment of prior incum- 
brance by vendor — Transfer of Property Act, 
s. 55 . — Where there is a concealment of fact, 
there is neither fraud nor dishonesty, unless 
there is a duty imposed by law, as between the 
accused and the person with whom ho is deal- 
ing, to make the fact known. Where the 
vendor of a land omitted to inform the 

, vendee of the existence of a prior mortgage, 
held, that there was no obligation cast on him 
by s. 55, Tr. P. Act, to disclose to the vendee 
the existence of the mortgage, inasmuch as 
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Cheating — continued. 


1. — (General) — coyitiniied. 


the mortgage was effected by a registered 
instrument, and the vendee could, with ordi- 
nary care, have ascertained its existence, that 
the accused was not proved to have said that 
it was unincumbered on being questioned by 
the vendee, and that, therefore, the accused 
was not guilty of cheating. 27 A. 561 = 
A.W.N. 1905,98 = 2 A. L.J. 268 = 2 Cr. h J 218 
[NotF.,lQl P.L.R. 1908 = 3 P.W.R. 1908 = 7 
Gr. L.J. 272]. 

Penal Code, ss. 177, 182, 1P>— False 
statement as to place of residence for facilitatinq 
rcc) uitment to the police. — .A. person making a 
false statement in respect of his place of resi- 
dence, in order to facilitate his recruitment in 
<a certain district, has not committed the offence 
contemplated by s. 177 or s. 182, I.P.C., nor 
has he committed the offence of cheating under 
s. 415. 6 A. 97. [R.. 13 R. o06, 15 A. 210 

32 P.L.R. 1907 = 1 P.R. 1U07 Cr] . 

(m)— Penal Code, s. 4 lo~ Cheating -Vendor 
dishoncstlj/ concealing fact of encumbrance rn 
propertu—Crim. Pro. Code {1898), ss. 252, 
2.o3 and 439— Discharge of accused without 
taking evidence for the prosecution.— Held that 
whore the accused is summoned and the evi- 
dence of the complainant is ready, it isdo.sirable 
that the Court should not dismiss the coraplaiut 
without taking all such evidence as may be 
produced in support of the prosecution. Held 
also, that, if a vendor at the time of selling his 
immoveable property, cither makes a positive 
statement that the property is encumbered or 
dishone.stly conceals the facts within his know- 
ledge thinking that if be stated those facts the 
vendee would not buy, he can be convicted of 
cheating as defined in s. 415, I.P.C 3 P.W R 
1908 Cp. = 101 P.L.R. 1908 = 7 Cr- L J. 272. 

^^7— Cheating- 
Debt really due— Payment made in the expecta^ 

iton of bond securing the debt being returiied— 
Beturn of another and a false bond-Money paid 
available for other exUting debt -False pretence 

—Ffseinducement— Fraud and deceit-Damaqt 

or loss, remote if contemplaied-Conduct oj 
parhes.-Per Rampini, J.-When a person 
makes a false document, a bond, with the ob- 
ject of inducing another person by means of the 
counterfeit bond to pay him his debt and then 
by means of a genuine registered bond previ- 
ously executed by him to sue him for the money 
and so recover it from him twice, he is guilty 

of an express find- 
ing that the complainant was induced by the 

show of the counterfeit bond to part with his 

money, or aiiy express statement in the com- 

® ‘V® sufficient to constitute 

•?’ conduct of the parties or the 
other evidence, m the case, makes it clear that 
the complainant parted with his money on the 
understanding that the genuine bond would be 

th^^‘ -Pf WOODROPPE. J.— To constitute 
the offence of cheating, there must be a dece^ 

precede and induce, u^er 
the first part of the s. 415 of the Penal Code 
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I Cheating — continued. 

1.— (General) — contimied. 

■ the delivery or retention of the property or the 
! act or the omission referred to in the second 
! part. But such deception may be by words or 
' by conduct. As to what is sufficient to consti- 
tute a deception must be decided in each case 
on its own facts. When a person owes money 
to another, he is not bound to pay in respect 
of auy debt other than that he admits and is. 

I in fact, due an.i only then upon the return of 
the boud securing that debt, if at the time of 
1 tender he asks for it When a person receives 
money due to him from another, which that 
other person pays, with the intention not to 
credit the money to the real debt due but to 
I deceive him into paying money, due on a real 
I debt, and keeps the money under the pretence 
' of crediting it to a debt, which the other per- 
son did not owe upon a bond, which he did not 
execute, the debt for which the payment is 
made remains unpaid and the person is guilty 
of cheating. The payment of the money can- 
not be severed from the other incidents of its 
I having been paid without getting back the 
! bond, and the fact that it has been credited 
I to another and a false debt, and the possibility 
, of a fraudulent claim on the retained bond can- 
I not be considered to be a damage too remote. 

! Held, further, on the evideiKje, the case for the 
prosecution was untrustworthy and the convic- 
tion should beset aside. Per Mooker.TEE, J. 
— In order to bring a case within the firvt part 
of s. 415 of the Penal Code, it is essential, in 
the first place, that the person who delivers the 
property should have been deceived before he 
makes the delivery, and. in the second place, 
that he should have been induced to do so 
fraudulently or dishonestly. When a person 
makes a payment in the hope or expectation that, 
after ho has made the payment, the bond would 
be returned, it is not by itself sufficient to 
show that be has been deceived by the accused 
into making the payment. When a debtor 
pays his just dues, he cannot be said to be, frau- 
dulently or dishonestly, induced to pay with- 
in the meaning of ss. 21, 25 of the Penal Code. 
The payment itself of such just dues cannot be 
said to cause any wrongful loss to the debtor or 
wrongful gain to the creditor, and, assuming 
that the creditor might have sued the debtor 
upon the bond and sued successfully in spite of 
the fact that the debt has been discharged, the 
wrongful loss of the complainant would be the 
result of enforcing such decree and the fraud of 
the creditor would consist in obtaining such a 
decree. The damage or harm referred to in 
s. 415 of the Penal Code must be the necessary 
consequence of the act done by reason of the 
deceit practised or must be necessarily likely 
to follow therefrom ; the possibility of a suc- 
cessful fraudulent litigation is too remote to be 
in contemplation of the statute. However iiQ' 
moral a deception may be, it does not consti- 
tute the offence of cheating, if its object is only 
to cause a distribution of property, which the 
law recognises as rightful ; there must be an 
intention to acquire, or retain, wrongfnl pos- 
session of that to which some other person has 
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continued. 

1. — (General) — continued. 

a better claim, and which that other person is 
entitled to recover by law; in all such cases, 
the object is wrongful gain attended with wrong- 
ful loss. 2 C.L.J. 524 = 3 Cr. L.J. 160. 

(40) — Inducing person to enter into contract by 
false statements of intention . — Where a person 
instigates another to enter into a contract by a 
false statement of his own intention to fulfil its 
terms, he commits the offence of cheating ; 
but the mere non-fulfilment of the contract is 
no pritna facie evidence even of an original intent 
to defraud. The complainant has the burden [ 
of clearly establishing the initial deceit, 
which is the gist of the offence. 15 C.P.L.R. 
97. (9 B.H.C. 448, B.). 

(41) — Penn! Code, ss. 410,420—Cbeatinfj— 
Contract — Breach — hiiejition to perform ivhen 
contract entered into, absence of — Dishonest in- 
tention — Misrcprese>itation — Appropriation of 
money toother than purpose for which advanced. 
—The complainant’s firm had advanced money 
to the accused on the understanding that the 
accused would purchase rice from the outlying 
hats and ship and deliver the same at the firm’s 
place of busiuess, where it- would be sold, the 
profits on the sale going to the accused, and the 
accused being liable to pay to the complainant’s 
firm the capital advanced with interest, and a 
commission of one anna per maund of rice 
sold The accused failed to deliver the' rice 
within the stipulated time and was charged 
with cheating. The representations, made by 
the accused to the complainant’s firm when 
getting the advance, were not entirely false, 
and it appeared that the accused had, to some 
extent, endeavoured to carry out the terms of 
the agreement, though he was also found to 
have converted a small portion of the money 
to his own use in paying off his own debts. 
Held, that the case was really one of a breach 
of contract. The more fact that the accused 
converted a small portion of the money to his 
own use was not in itself sufficient to prove that 
the intention of the accused, when he received 
the money from the complainant’s firm, was 
dishonest or that he obtained it by fraudulent 
misrepresentation of facts. The important 
question to be considered was whether the 
accused, when he took over the money from 
the complainant’s firm, had any intention of 
performing the contract. 10 C.W.N. 1005 =4 
Cr. L.J. 154. 

(42) — Attempt to cheat. — The essence of the 
offence of cheating is a fraudulent or dishonest 
intention ; and the act done towards the com- 
mission of the offence, which is requisite to 
establish the attempt to cheat, must be done 
with a fraudulent or dishonest intent. 19 C. 
380. 

(48) — Pewaf Code, ss. 417, 511 — Attempt at 
cheating . — Where tho evidence established the 
fact that tho accused informed an Octroi 
Superintendent that there were 16 maunds of 
an article in a cart, whereas there were only 6, 
and by this act he induced the Superintendent 


Cheating — continued. 

1. — (General) — continued. 

to grant him a refund of the duty on 16 
maunds of the article instead of 6 maunds, and 
where this was discovered before any money 
was paid to the accused ; held, that the accused 
was guilty of an attempt at che.atjng under 
s. 4X7 read with s. 611, I.P.C. 2 A. L.J. 718 = 2 
Cr. L.J. 788. 

(44) — Penal Code, s. 420 — Attempt to cheat — 
Preparation. — Where the accused, an Assistant 
Station-Blaster, prepared fictitious consign- 
ment notes for articles not in existence and 

I forwarded the same, held, that tho act was ( 
merely one preparatory to the offence of cheat- j 
ing, not done in the attempt to cheat. Rat. I > 
: Un. Cr. C. 470. 

(45) — Penal Code,ss. 417 and oil — Attempt 
\ at cheating — False representation to pleader — 

Damage orluirm in mind. rcptitalion-Cornplavi- 
ant, position of. — Where A. falsely ropresent- 
I ing himself to be a member of the firm of B, 

' which firm were clients of a pleader C, went to 
! the pleader and instructed him to write a 
letter on behalf of B, cancelling a certain con- 
tract, and where A wrote the letter, but instead 
of despatching it to the addressee, sent it to B’s 
! shop where the fraud was discovered ; held, 
the despatch of the letter would have caused 
injury to the pleader in mind and reputation, 
he would certainly have been likely to lose re- 
putation, and perhaps business, if it appeared 
that he had been negligent and bad been readily 
deceived. Held, therefore, that A was rightly 
convicted of an attempt at cheating. The pro- 
secutor in all Criminal cases is really the 
Crown; the complainant merely sets the machi- 
nery of the Court in motion. In cases of 
cheating, it is not necessary that the complain- 
ant should have been the person deceived, 7 
C.L.J. 375 = 12 C.W.N. 750 = 7 Cr.L.J. 342. 

(46) — Penal Code, ss. 417 and 511 — Cheating 
and attempt to cheat — Power to impose Munici- 
pal taxes — S. 39, Act XIII of 1864. — In this case 
it was proved that the accused attempted to pass 
at the Lahore Octroi goods described by him 
as linseed and iron bolts which were really 
turpentine and tobacco respectively. When 
charged with attempt to cheat, it was contend- 
ed on his behalf that the octroi on turpentine 
and tobacco exactod by the Municipality was 
illegal and that no offence could be committed 
in evading it. The Magistrate acquitted the 
accused holding that, without the sanction of 
the Imperial Government, the octroi was 

j illegal. On appeal by the Local Government, 

! the Chief Court set aside the acquittal and con- 
victed the accused of attempt to cheat under 
ss. 417 and511, Indian Penal Code, holding that 
the authority which had the power to sanction 
tho taxes in question was the Local Govern- 
ment of the Punjab, which had sanctioned it. 
Executive or administrative orders passed by 
the Governor-General in Council, which may 
be held to require that the consent of the 
i Supreme Government should be obtained 
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Cheating -continued. 


Cheating — continued. 


1. — (General) — continued. 


1. — (General) — concluded. 


before taxes are imposed under s. 39, Act XIII 
of 1884, are clcarlv not orders and rules under 
the Act. P.L.R. 1900, 38 Cr. 

f47 ) — Penal Code {Act XLVofl860). s. 417 
— Cheating — Attempt to defraud Railway Com- 
pany . — The accused entrusted some of his lug- 
gage at a Railway Station to a Railway pas- 
senger who paid his full fare and also for the 
luggage in excess of what was allowed by the 
rules. For this he was convicted of attempt- 
ing to defraud the Railway Company under 
Bye-law 8 of the Railway Company. Held, 
that the conviction was illegal. 128 P.L.R. 
1903. 

(48) — Code, ss. 116, 2d2, 241, 420— 
Counterfeiting Queen's coin — Abetment of cheat' 
ing . — Where a person was charged with having 
parted with a double pice coin, whitened with 
quick-silver, for the purpose of changing it for 
copper-coins as a rupee, held, that be was not 
liable to be convicted under s. 241, nor under 
s. 232, unless, at the time of whitening the 
coin, he intended thereby to practise deception, 
or knew it to bo likely that deception would 
thereby be caused. Otherwise, the accused 
could be convicted of abetting the person to 
whom the coin was given to cheat the person to 
whom he was sent with the counterfeit rupee. 
9 P.R. 1884 Cr. 

(49) — Passing off girl for marriage as of 
another caste , — To describe a Brahman woman 
as a Kirari is not cheating by personation, but 
may bo an offence under s. 420, I.P.C. 13 P R. 

1904 Cr. 

See Abetment, 4 P.R. 1905 Cr. 

See ACT XVIII OF 1879. s. 12, 7 A. 290, F.B. 

See ATTEMPT, 6 P.R. 18G3 Cr. 

See Criminal Breach of Trust, i Weir 
466. 

See Criminal misappropriation. a.W.N. 

1905, 9. 

Sre GRIM. PRO. Code (1898). ss. 179, 222. 
235 to 239, 531 and 637, 18 P.W.R, 1908 Cr. 
= 8Cr. L.J. 75. 


See CRIM. Pro. CODE (1898), s. 562, 23 P. 
W.R. 1908 Cr. 

See Forgery, 15 A. 210, 19 C. 380. 

See Joinder of charges, 2 C.L.J. 618 = 
10 C.W.N. 520 = 3 Cr. L.J. IH. 


See PENAL Code, ss. 75 and 417, 19 P.R. 
1889 Cr. 


—By furnishing false balance-sheet-Ser 
PENAL Code, ss. 109, 415, 418, 16 A. 88. 

See Penal Code, ss. 230 and 420 AWN 
1906. 808 = 4 Cr. L.J. 463. A.w.JS. 


See PENAL Code, ss. 366 
114 P.L.R. 1904. 


, 372, 419 and 420, 


' — What amounts to — See PENAL CODE, 

! ss. 417, 420. 27 A. 302 = A.W.N. 1904, 265. 

I 

See PENAL Code, ss. 417, 420, 467 and 463, 
i 13 M. 27 = 1 Weir 545. 

I 

See PENAL CODE, ss. 417, 468, 511, 25 M. 
726 = 1 Weir 481 = 12 M.L.J. 69. 


: 2. — (False personation). 

I 

I (1 ) — Penal Code, s. 415 — Cheating by false 

' representation . — The complainant, a sait-mer- 
clmnt, went to buy 34 maunds of salt at 
Kharagoda and paid Rs. 45 to the accused, a 
I shroff in the Kharagoda Salt Department. The 
; accused asked him for some small change and 
demanded four annas, on which the com- 
I plainant tendered a rupee and received only 
: four pics change. Held that, on these facts, 

I the conviction for cheating cannot be sup- 
ported, as there was no evidence to show 
that the accused wilfully made a false re- 
presentation, or that bo acted fraudulently or 
dishonestly. 4 Bom L R. 442. 


i 


(2) — The accused induced the complainant to 
deliver to him a bicycle under false represent- 
ations that he was a commission agent and that 
the machine was required for an up-country pur- 
chaser, but after taking delivery, he negotiated 
its sale to a customer in Bombay. Held that 
the offence of cheating and dishonestly inducing 
delivery of property was complete as soon as 
the bicycle was banded over. 2 Boro. L.R. 621. 


I (3) - Purchasing stamp in the name of another 
representing himself to be that other . — Where a 
person purchased a stamp from a licensed vendor, 
representing himself to be another, the vendor 
entering the latter’s name in the Register, held, 
that he wa.s not liable to beconvictedofeheating. 

16 P.R. 1876 Cr. 


! {Z-a)— Penal Code, ss. 415, 419— Cheating by 

personation — Purchasing stamp in falsename.-^ 
No offence of cheating by personation is 
committed bypurchasing a stamp from astamp 
vendor in a false name. A.W.N. 1884, 87. 

(4 ) — Penal Code, ss. 417 and 419 — Cheating 
I by personation . — The accused wished to 
j stolen note and, in order to escape detection, 

; g.ave his name fal.sely, when he was asked by 
the shop-keeper, after he has cashed the note, 
to give his name. The shop-keeper did not know 
either of the men. and admitted that the name 
' made no difference. Held, that the accused 
I was neither guilty of cheating by personation, 

i nor of cheating. 1 Weir 479. [R-, 2 C.L.J- 

! 524]. 


(5) — Where a servant purchased a stamp^ 
paper for his master and gave his master s 
name as if it had been his ovm, held, that he 
could not be convicted of cheating by persona- 
tion, as he had no fraudulent or dishonest 
intention. 1 Weir 480. 
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Cheating — coutinued. 

2. — (False personation) — contimied. 

(6 ) — Penal Code, s. 420 — Obtaining vtoney 
by false representation — Promise to proenre 
o jx)st and to repay if post not procured 
— Cheating — Tests of criminality. — The ac- 
cused falsely represented to the complain- 
ant that be would be able to appoint 
him (the complainant) to a lucrative post on a 
cash security of Rs. 1,000. of which a third was 
to be pavid in advance when submitting the 
application for the post. The complainant on 
the faith of this representation paid some 
money and made the application. .Afterwards 
the accused told the complainant that, if he 
(the complainant) did not get the post, he 
would get a refund of the money. On the 
accused’s failing to keep his promise, the com- 
plainant demanded the refund, which the 
accused promised to make by instalments and 
actually paid one of the instalments. Held, 
that the accused committed an offence under 
8. 420, I.P.C., as he obtained the complainant’s 
money by a promise which he knew he could 
not fulfil, and the fact that, long afterwards, 
under pressure, the accused paid back a portion 
of what he bad received could in no way affect 
his criminality. The test of the accused’s 
criminality is not what he did months after- 
wards, but what was in his mind at the time 
when, and under wh.at circumstances, he 
received the money from the complainant, and 
whether the accused then intended to repay 
the same. 13 C.W.N. 728 = 9 C.L.J. 605. 

(7 ) — Cheating by personation — Penal Code, 
ss. 1S2 and 419. — Where a person belonging 
to a certain ci\ste, whose enlistment in the 
police force was prohibited, repre.senting him- 
self to be a member of another caste, got a 
Government appointment in the Police Depart- 
ment, held, that the accused was not guilty of 
the offence of cheating by personation, but 
might be guilty of an offence under s. 182, 
I.P.C. 14 P.R, 1880 Cr. 

Penal Code, ss. 413, 417, 511 —Coolie 
rea niiing on false pretences. — A coolie recruiter 
induced the complainant to come to the depot 
promising him domestic service, and entered 
his name in the books of the depot. He wrote 
A letter to a coolie contractor in Calcutta 
offering the complainant as a coolie Subse- 
quently, the accused, while the complainant 
was in the Railway station to fetch a parcel on 
his master’s orders, bought a Railway ticket 
for Calcutta and tried to force him into the 
train, with a view to send him to Calcutta en 
route to Assam as a tea garden coolie. Held, 
that the acts of the accused amounted to an 
attempt to cheat. 9 C.W.N. 764 = 2 Cr. L.J. 
422. 

(9 ) — Penal Code, s. 417 — Cheating —Giving 
false name and address to avoid prosecution . — 
Where a person gives a false name and address 
to a Sanitary Inspector in order to shield him- 
self from prosecution tor an offence, he cannot 
be convicted of cheating. Rat. Un. Cr. C. 633 

=> Cr. R£. 10 of 1898. 

52 


' Cheating — continued. 

I 2. — (False personation)— couri/iaed. 

\ (10) — Penal Code, s. 413 — Inducing another 

person to u'ithdrniv a charge by deceased . — 
Where the accused promised to file a razinama 
.and to withdraw bi> charge against the com- 
j plainant’s brother-in-law and others, without 
' any intention of keeping up the promise when he 
■ made it, and the complainant was thereupon 
I induced to withdniw liis complaint against the 
' accused, held, that the act of the complainant, 
i so induced by the accused’s deceit, should not 
' be said to be one likely to cause damage or 
wrong to the complainant in body, mind, or 
I reputation or property, within the meaning of 
the concluding words of s, 415, Penal Code. 
1 Weir 477. 

(11) — Penal Code, ss. 413 and417 — Cheating 
[ — Purchase of more than a particular allotted 
I quantity of opium by giving false name and 

address — “ Fraudiilently," meaning of — Mis- 
I joinder of eleven charges — Accused pleading 
: guilty and not applying for revision — lievision, 

; whether necessary— Crtm. Pro. Code {1S98), 
! ss. 233, 234, 439 and 337. — .An accused person, 
by giving a false name and falsely representing 
himself to be the resident of a particular place, 

, induced the Resident Excise Officer, at the 
I Government opium shop in that place, to sell 
^ him more opium than he would other^viso have 
I done. Held {Irwin, C.J., dissenting) that, on 
tue facts proved against the accused, his con- 
duct was fraudulent, within the meaning of 
s. 415, and that he was guilty of cheating, under 
s. 417, Penal Code. On the question whether 
1 the trial of the accused was invalidated by 
misjoinder, in that eleven different transactions 
were lumped together in one charge, it was 
held, that there was illegal misjoinder, not 
curable by s. 537, Grim, Pro. Code, but that the 
conviction should not be set aside, as the ac- 
I cused had not personally applied for revision, 

I as the accused pleaded guilty, and as no in- 
justice seemed to have resulted. Sir James 
Stephen’s analysis of the term “ fraudulently,” 
approved. 4 L.B.R. 315, F.B. = 9 Cp. L.J. 15. 

(12) — Penal Code, ss. 415 and 419 — Cheating 
by false personation— K-axia inducing Collector 

I to pay money due to family on false personation 
1 of minor members of joint family. — The kurta 
of a joint Hindu family having applied to the 
' Collector as representing the family, for pay- 
i raent of certain sum standing to their credit in 
I the Treasury, the Collector made an order 
I directing him to produce a power of attorney or 
to cause the other members to appear and 
admit hisauthority to sign on their behalf. The 
kurta and the other adult members of the 
I family appeared before the Collector with tvVo 
I persons, who were falsely represented to be the 
minor members of the family and a receipt for 
money was signed by the adult members and 
the personators signed in the name of the 
minors. The money was paid over. Held, 
that no offence of cheating by personation had 
been committed as there was no intent to de- 
fraud the Collector. 32 C. 775 = 9 C.W.N. 807 
j =2Cr. L.J. 868 = 1 C.L.J. 469. (11 W.R. Cr. 
‘ 24, R.) [R., 2 C.L.J. 624]. 
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Cheating — concluded. 

j 

2. — (False personation)— conc/urfcd. ! 

(13) — Fassing off girl for marriage as of high ! 
caste— Peiial Code, ss. 373, 413, 416, 419.— 
Two girls were bought by the prisoners on ' 
speculation, taken to a foreign and distant 
district, palmed off as women of much higher i 
caste than they really were, and married to two i 
Kajaputs after receiving the usual bonus ; held ' 
that the prisoners were guilty of cheating and : 
false personation. 7 W.R. Cr. 55. 

(14) — False representation of daughter of one 
person as daughter of another — Penal Code, ' 
s. 416. — A person represented a girl to bo the 
daughter of one woman, when she was, within 
his knowledge, the daughter of another woman, 
held that he was guilty of cheating by persona- 
tion. 7 W.R. Cr. 51. 

1 

I 

(15) — Petial Code, s. 416 — Misrepresenting ' 
caste of the girl. — The accused represented to I 
the prosecutor that a girl was a Brahmin, and ' 
thereby induced him to part with his money in : 
consideration of the marriage of the girl to his | 
brother, when the girl really was of the Sudra ' 
caste ; held that be was guilty of cheating by j 
false personation. 16 W.R. Cr. 42. 

(16) — Petial Code, s. 416 — Cheating by per- \ 
sonatio7i. — To palm off a young woman as 
belonging to a caste different from the one to 
which she really belongs, with the object of 
■obtaining money, amounts to cheating by per- 
sonation. A.W.N. 1882, 237. (7 W.R. Cr. 55, F.) , 


Chemical Exammer’s Report — oncluded. 

(3) — Whether Report is evidence — Production 
of original. — The report of a Chemical Exa- 
miner is evidence in a criminal trial, if it bear 
the signature of the Examiner. The original 
should be produced. 6 B.L.R. App. 122 = 15 
W.R. Cr. 49. 

(4) — Crtm. Pro. Code {1861), s. 370. — Thu 
Chemical Examiner’s report can be read and 
acted upon as evidence by Magistrates as well 
as Sessions Judges. 6 M.H.C. App. 11. 

— Report of Chemical Examiner, when ad- 
missible in evidence — See CRIM. PRO. CODK 
(1898), s. 510, 2 Weir 661. 

Chewing betel. 

— while being examined as a witness — See 
PENAL CODK, s. 228, 1 Weir 217. 

Chhavi. 

— Chhavi, whether arms. — The Arms Act has 
no exhaustive definition of the expression 
“arras," which, besides including the articles 
specified in the Act, may apply to other instru- 
ments of offence also- Any weapon or instru- 
ment possessed or c.arried for the purpose of 
offence or defence, but not as an article of 
domestic or agricultural utility, may be held 
to fall within the category of arms. A chhavi, 
if used for purposes of offence or defence, may 
fall within the category of arms. 16 P.R- 
1900. 


(17) — Cheating by false personation — Student 
entitled to concession tickets obtaining a pass on | 
a certificate given to another student — M'hether 
offence committed. — Four students, who were 
entitled to travel at a reduced rate, were men- 
tioned in a certificate which was properly signed ' 
by the proper authority aud endorsed by the 
Railway Company. The accused, who was not 
one of the four, was also entitled to travel at 
the rediK^d rate, as a student, and there is no 
rule prohibiting the transfer of a student’s ticket. 
On the presentation, by the accused, of the 
endorsed certificate containing the names of 4 
persons eligible for concession tickets, the Rail- 
way Company issued a pass for 4 passenger 
tickets, and arrested the accused who was con- 
victed. Held that the conviction was bad, as it 
cannot be assumed 'that the accused intended to 
use the pass for persons who were not entitled- 
to travel at the reduced rate. 7 M.L.T. 201. 

See abetment, 4 P.R. 1905 Cr. I 

1 

Chemical Examiner’s Report. 

(1) — I>t^u<JSfreporf.— RegulationXlI of 1827, 
a. 62, having been repealed by (Bombay) Act 
Vm of 1867, an inquest report is net admissi- 
ble in evidence. 6 B.H.C. Cr. 75. 

(2) — AdmissiWiify in evidence of. — A docu- 
ment purporting to be a report under the hand 
of an “ Additional Chemical Examiner ” upon 
a matter or thing submitted to him for ana- 
lysis and report cannot be received in evidence 
under s. 610 of Act X of 1882. 10 C. 1026. 


Chief Constable. 

See 1. Constable. 

2. Police. 

See BOM. ACT IV OF 1887, s. 6, Bat. Ud. 
Cr. C. 825 

Chief Court. 

See ACT XV OF 1903, s. 7, 36 P.W.R. 1908 
Cr. 

See Bail, 19 P.W.R. 1908 Cr. = 15 P.R- 
1908 Cr = 8 Cr. L.J. 89. 

Chief Justice, Powers of. 

— Application to the Chief Justice to appoint 
another Bench to hear and determine case 
Charter Act {24 and 25 Vic , c. 104), s. i4. 
Having appointed a Bench, under s. 14 of the 
Charter Act, to hear any particular case, the 
Chief Justice has no power to ***^^®^ 
the disposal of the case by the Bench. 8 C. oS. 
[R., 14 C. 42, P.B.l. 

See Transfer of Criminal Cases, 8 C- 
63 

Child. 

See 1. ABANDONMENT OF CHILDBED. 

2. Custody of Children. 

3. Minors. 

4. Penal Code. s. 317. 
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Ohild — concluded. 

(1) — When fatus is a child — S. 312, 1,P.C . — 
A foetus not bigger tbnn a man's Unger, but 
having the shape of a child, is a child within 
the meaning of s. 318, I.P.G. S C.P.L.R. Cr. 
21 . 

— Duty of giving information as to birth of 
child — See BOM. ACT VI OF 1872, s. 72, Rat. 
Un. Cr. C. 370. 

— Whether children are property — See 
CRIM. Pro. Code (1898), s. 517, l Weir 348. 

— Detention of children for purposes of con- 
version — See Crim. Pro. Code (1898), s. 552, 
16 0. 487. 

— Maintenance of unborn child— MAIN- 
TENANCE, 3 N.W.P. 70 ; also. 2 Weir G18, 
630. 

— Murder of newly born — Sec MURDER, Rat. 
Un. Cr. C. 401. 

— Starvation of infant child — Death caused 
thereby — See MURDER, A.W.N. 1883, 36. 

See Penal Code, s. 304, A.W.N. 1893, 
100. 

See Penal Code, s. 318. 2 C.P.L.R. 153. 

— Receiving stolen t)roperty from child thief — 
See Stolen property, 6 M. 373 = 1 Weir 
469. 

Child wife. 

See PENAL 'Code, ss. 304, 325, 328, 375, 
18 0. 49. 

Chittagong Hill Tracts Act. 

See Ben. Act XXIT of 1360. 

Cholera. 

— Power to interdict caste feast on the out- 
break of cholera — See BOM. Ac t VI OF 1873, 
8, 73, 14 B. 180. 

Chowkldar. 

See Police. 

(1) — Orim. Pro, Code {1898), s. 59 — Village 
•Chowkidar, whether a police officer — Village 
■Chowkidari Act (.4c< I of 1892 B.C.), s. 13 . — 
A village chowkidat cannot -be properly regard- 
'Cd as a police ofiUcer within the terms of s. 59, 
Crim. Pro. Code. 27 C. 366=4 C.W.N. 252. 

See ARREST, 27 C. 366 = 4 C W.N. 252. 

See CONFESSION, 2 C.W.N. 71. 

See CRIM. PRO. CODE (1898), s. 66 (1), 10 
C.W.N. 287 = 6 Cr.L.J. 201. 

— ^Whether he is a police officer — See EVI- 
DENCE ACT, a. 26, 9 C.W.N. 474 = 2 Cr. L.J. 
^6. 

See Penal Code. s. 228, A.W.N. 1907, 94 
= 6 Or. L.J. 277 = 29 A. 377. 

See Penal Code, b. 226, 10 C.W.N. 287 = 
■8 Or. L.J. 201. 


Christian Marriage Act. 

See ACT XV OF 1872. 

Circular Order. 

Scope of. — Circular orders should not unduly 
limit the operation of any of the sections 
of the Crim. Pro. Code and any order so 
limiting their operation should be cancelled. 

11 W.R. Cr. Cir. 3. 

Circular Order of High Court. 

See High Court Circular. 

Circumstantial Evidence. 

See Evidence. 

— Cases dependiiuf on, — Incriminating facts, 
nature of. — It is a fundamental principle and 
one of universal applic.ation in cases depending 
on circumstantial evidence, that, in order to 
justify the inference of guilt, the incrimi- 
\ nating facts must be incompatible with the 
innocence of the accused and incapable of 
explanation upon any other reasonable hypo- 
thesis than that of his guilt. 8 C.W.N. 278. 

City Land Revenue Act. 

See Bom. Act III of 1876. 

City Police Act. 

See Bom. Act IV of 1902. 

City Survey Act. 

See BOM. Act IV OF 1868. 

Civil Court. 

— Duty of Criminal Court to give effect to 
final judgment of Civil Court — See CRIM. Pro. 
CODE (1899), s. 476, 12 O.W-N. 1 = 6 C.L.J. 
703. 

Civil Courts, Bengal Act. 

See Ben. Act VI of 1871. 

Civil Suit. 

— Pending civil suit — Criminal prosecution 
during such pendency — Stay of Criminal 
proceedings— See HiGHCOURT, JURISDICTION 
OP, 30 M. 226 = 6 Cr. L.J. 131. 

Civil Surgeon. 

See PENAL CODE, s. 326, L.B.R. (1872— 
1892), 292. 

Claim. 

— Enquiry of — to property attached as belong- 
ing to the accused — See ATTACHMENT, L.B.R. 
(1893—1900), 324. 

Clerk. 

— Appointed by a Sub-Registrar, whether a 
public servant — See PENAL CODE, ss. 21 and 
161, 82 C. 664 = 2 Cr. L.J. 612. 

I 

Cloths. 

— Order for maintenance — Order for payment 
of cloths— See Maintenance, 2 Weir 627 
and 63S. 



823 


THE ALL INDIA DIGEST. 


824 


Co-accused. 

See 1. ACCOMPLICE. 

2. ACCUSED PERSON. 

3. Approver. 

4. Confession. 

5. Evidence act, ss. 30, 114, 133. 

— Evidence of co-accused pleading guilty, 
admissibility of. — Onbt>half of the prosecution, 
an application was made that a conditional 
pardon might be tendered to the second accused. 
The Judge declined to consider the application, 
until the second accused had pleaded to the 
charges preferred against him. The second 
accused, then, pleaded guilty on some counts 
of the indictment, and his plea was recorded. 
The Judge then tendered a pardon to him, 
which was declared to be illegal, and he w.as 
then removed from the dock. Held, by the 
Full Bench, that, independently of the legality 
of the pardon, his evidence was admissible on 
the broad ground that, when he gave evidence, 
be was not in charge of the jury and no issue 
remained to be tried as between him and the 
Crown. 10 M.L.J. 147, F.B. 

Sec Accused person. 4 C.W.N. 5G0. 

Grim. Pro. Code (1898), s. 342. 3 Bom. 
L.R. 437. 

—Evidence of— Sec EVIDENCE. 10 C.L.R. 
553. 

Coast Lights Act. 

See BUR. ACT XTII OF 18G7. 

Coasting Vessels Act (Bombay). 

See BOM. ACT XIX OF 1838. 

Cobra. 

« 

— Exhibition of o. cobra with unextnicted 
fangs in public- Sec CULPABLE HOMICIDE 
NOT AMOUNTING TO MURDER. 6 C. 351=4 C. 
L.R. 580. 

Cocaine. 

See Bom. Act V of 1873. ss. 9. 13. 43, 
43 (6), 8 Bom. L.R. 601, 12 Bom. L.R. 124. 

Cock-fighting. 

See 1. Gambling. 

2. Gaming. 

— Spectator s~G ambling Act {III of 1867), 
s. 18. — Mere spectators at a cock-fighting on a 
public road are not liable to be punished as 
aiding and abetting an offence under Act III of 
1867 (Gambling), s. 13. L.B.R. (1872—1892), 
163. 

tiode of Civil Procedure. 

See 1. ACT xxni OF 1861. 

^ 2. Act X OF 1877. 

3. ACT XIV OF 1882. 

4. ACT V OF 1908. 


Code of Criminal Procedure (Amending Act). 

See 1. ACT XV OF 1862. 

2. ACT \T:II OF 1869. 

Coercion. 

See Penal Code, s. 94, It B. 115. 

Coffee Stealing Prevention Act. 

• 

See Mad. Act VIII of 1S78. 

Cognisable Offence. 

(1) — Cognisable offence — Complaint - Court 
Fees Act, VIT of lt<70, s. 16 {16). — Ho stamp is 
necessary to petitions of complaint made to 
j\tagistrates of cognisable offences. Rat. Un. Cr. 
C. 70. 

(2) — Information of a cognuable and a non- 
cogmeahle offence — Police reporting the case as 
non-cognizable — Magistrate's acceptance of the 
report — Magistrate' s subsequent order calling 
for charge-sheet from the Police for the cogniza- 
ble offence — Illegality. — Where, on an informa- 
tion having been lodged before the Police, 
charging the accused with a c'^gnizable and a 
non-cognizable offence, the Police reports that 
the charge of the cognizable offence i.s false, 
and the Magistrate accepts the Police-report 
and passes orders accordingly, the Magistrate 
c,annot subsequently order the Police to send up 
the charge-sheet for the cognizable offence, if 
there appears nothing in the Police-report or 
on the materials before the I^Iagistrate to 
support a charge of such an offence. Where, 
in such a case, on the order of the Magistrate, 
the Police sends up a charge-sheet for the cog- 
nizable offence, and proceedings are com- 
menced against the accused ; held that the pro- 
ceedings so takerr are bad and ought to bo 
quashed. 11 q.W.N. 832 = 6 Cr. L.J. 34. 

(3) — Power of the police to arrest for o.— 
discretionary. — The power of* the police to 
arrest for a cognizable offence is discretionary. 
L.B.R. (1893-1900), 390. 

See Crim. Pro. Code (1898), s. 154, U.B.R. 
(1893—1896), Vol. I, 24. 

CogniBance of Offence. 

(l)—Crim. Pro. Code 11882), ss. 170, 191 Ic)— 
Cognizance of offence by Magistrate on perusing 
Police Diary — Jurisdiction to try the offence.—" 
Where a Magistrate, enquiring into a cha^ 
against A. read certain statements in the Police 
Diary and, after examining some witnesses, 
issued warrants against B, C, D, and E, he miwt 
be deemed to have taken cognizance ox tno 
offence against B, Q, D, and E, under cl. ® 
s. 191. The provisions of the last paragraph o 
that section applied to the case and they were 
entitled to ask that the case should 
mitted to the Court of Sessions. Rftt. un. vr» 

C. 951 = Cr. Rg. 2of 1898. 

(2)--Crim. Pro. Code {1898), ss. ^ 

191 f— Application for transfer from file of Mag^ 
trate taho had taken cognisance of case. Ai 
the institution of a complaint, the nam« 
some more accused persons, which 
the original complaint, were added by 
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Cogoiaance of offence— coacludcd. 

Public Prosecutor under instructions from the 
District Magistrate* The accused did not all 
appear before the Magistrate. Held, that the 
Magistrate could notact unders. 191, Grim. Pro. 
Code, for transferring it to some otherMagistratc 
under him and that the application for trans* 
fer was premature. Held, also, that the case 
against the newly added accused was taken 
cognisance of by the District Magistrate under 
s. 190 (1) (c). Grim. Pro. Code, and that s. 191 
applied to the case. Neither for the above 
reason, nor because the District Magistrate 
entertains a complaint in the face of a 
standing order in force that all complaints 
should be presented to the senior Magistrate of 
the district, nor again because the District 
Magistrate appoints a Public Prosecutor to 
conduct the oise, can it be hold that he has 
prejudged it, so as to entitle a party to claim 
its transfer to a Court outside the district. 14 
Bui*. LiR. 327 = 9 Cr* L.J. 64. 

See Commitment to Sessions Court, 
A.W.N. 1907, 178 = 6 Cr. L.J. 7 = 2S.L.K. 9 
Or. = 10 Cr. L.J. 224. 

See Crim. Pro. Code (1898), ss. 94, 96, 
190 (c), 537, 12 0.W.N. 1075 = 8 I'r. L.J. 235. 

See Crim. Pro. Code (1898), s 100, 14 Bur. 
L.R. 260 = 4 L.B.R. 300. 

— Cognizance of case by Magistrate on 
personal knowledge— See CRIM. PRO. CODE 
(1898), s. 190, 13 A. 345. 

See Crim. Pro. Code (1898), ss. 190, 191, 
351, SN.L.R. 113. 

See Cri.\i. Pro. Code (1898), ss. 190 (1) (c) 
and 191, 12 C.W.N. 438 = 7 Cr. L.J. 224. 

See Grim. Pro. Code (1898), ss. lyo, 192 
and 254, i S L.R. U9 Cr. 

SeeCRIM. Pro Code (1898), s. 198, ll O.C. 
148 = 70r.L,J.467. 

See Magistrate, Jurisdiction of, a.W. 
N. 1907, 93 = 5 Cr. L.J. 276. 

See Sanction to prosecute, 10 Bom. L. 
R. 1053. 

Coin. 

See 1 . Counterfeiting coin. 

2 . Gambling. 

(1) — Shah Jehan's coin . — A coin of the reign 
of Shah Jebaii is not a coin under s. 230, 
Penal Code. A.W.N. 1906,303 = 4 A. L.J. 43 
=4 C.*. L.J. 453 = 29 A. 141. 

(2) -— Cow, not an instrument of gaming* — A 
coin is not an instrument of gaming within 
the meaning of s. 11 of the Bombay Gambling 
Act (1X1 of 1866). 6 B. 19 ; 16 B. 283. 

(3) .— .Coins are not instruments of gambling. 

2 L.B.R. 60. 

— Coin, if instrument of gaming - See BEN. 
act II OF 1867, ss. 1 and 6, 6 C.W.N. 603. 

See BOM.«ACT.m.JM'.ia66.j. 11,-Rat. Un. 
Cr. 0. 75. 

— Whether instruments of gaming — See 

Bom. act I OF leoo, s. 12, 16 B. 283, f.b. 


Coin — concluded. 

— Whether instruments of g.aming — Seizure 
and forfeiture of — See BUR. ACT I OF 1899, 
ss. 6, 10 (a), 15(2), 3 (a), L.B.R. (1893—1900), 
547. 

— Taking coins from land bought— See 
Crimin.\l Misappropriation, Rat. Un. Cr. 
C. 8. 

See Penal Code, ss. 230 and 420, A.W.N. 
1906, 308^4 Cr. L.J. 453. 

— Possession of coining instruments— See 
Penal Code, s. 235, 1 Weir 219. 

— Delivery to another of coin with the know- 
ledge of its counterfeitness — See PENAL CODE, 
s. 239. 1 Weir 221. 

Collection of Debts on Successions Act. 

See ACT XXVII OF 1860. 

Collector. 

I 

(1) — Collector, if a Court. — A Collector act* 
iug under ss. 69 and 70 of the Bengal Tenancy 
Act is a ‘ Court” within the meaning of s. 195 
of the Code of Criminal Procedure. 17 C. 872. 
[i?., 24 M. 121 = 2 Weir 170]. 

(2) — Alteration of Register under the Land 
Registration Act. — The action of a Collector in 
altering the register kept under the Land Regis- 
tration Act lor the mutation of names, by 
striking out the name of the registered owner 
and substituting that of another, without a 
proper proceeding or enquiry and without 
notice to the party whose name is struck out, 
condemned. 2 C.L.J. 556 = 10 C.W.N. 82 = 3 
Cr. L.J. 169. 

(3) — Pov^er of Collector — Officer acting in 
two capacities — Crim. Pro, Code (1861), 
s. 168. — A Collector, who entertains a charge, 
under s. 168 of the Code of Criminal Pro- 
cedure, of an offence against any Court or 
public servant, should not try the case himself 
as a ilagistrate, nor, unless under very excep- 
tional circumstances, give evidence as a witness 
before himself as a ^lagistmtc. 9 W.R.Cr. 13. 

See ACT XVIIl of 1869, 2 A. 806. 

See ACT II OF 18S6, s. 25, 44 F.R. 1905 Cr. 
= 187 P.L.R. 1905 = 3 Cr. L.J. 128. 

— Acting under the Land Acquisition Act, 
whether a ” Court ” — Power of Collector to 
administer oath — See ACT I OF 1894, s. 53. 27 
C. 820. 

--Whether a Civil Court— CRIM. Pro. 
CODE (1898), ss. 198, 195, 2 A. 533, F.B. 

See Sanction to prosecute, lo A. 582, 
7 B.H.C. Cr. 64, A.W.N. 1895, 121. 

Collectorate Peadah. 

See ASSAULT, 13 W.R. Cr. 49. 

Commission. 

See Witness. 

(i)— Commission for examination of witnesses 
outside jurisdiction. — The High Court has no 
power to issue a commission for the examin- 
ation of witne&ses outside its jurisdiction. & 

B. 338. 



827 


THE ALL INDIA DIGEST. 


828 


Commission — continued, 

(^) — i^xaminaiion of witness on comviission. 

An application to examine a witness for 
the prosecution by commission was refused by 
the High Court in the interests of the prisoner. 
8 C. 896. {Conipared, 15C.P.L.R. 66J. 

(3) Examination of u'itnesses a foreign 
territory— Crim. Pro. Code [1672), s. 30— A com- 
mission should not be issued for the exami- 
nation of a witness in a foreign territory. 20 

P.R. 1878 Cr. 

<^ourt—Criin. Pro. Act, X of 1873, 
Cow7/as5iou /or taking evidence of public 
servant translerrcd to distant place.— here a 
Government servant, who had executed a 
recognizance to appear at an ensuing criminal 
Sessions, when called upon to give evidence, 
was transferred to a very distant place, before 
the date of the hearing of the case, and the 
Government, on his behalf, applied for a com- 
mission to take bis evidence, on the ground 
that he could not, with due regard to the 
public interest, be present for the trial, held, 
that the application should be granted and the 
commission should be allowed. 6 B. 285 [if. 
19 B. '/-ly ; D.. 24 C. 551]. 

(5)— Crim. Pro. Code (I3S2), ss. 503 and 507 
—Scope of the sectioiis — Meaning of the term 

in the case." — Application for commission, 
when to be made—i:>. 33, Evidence Act. — Ss. 503 
and 507 should be construed distributively, and 
the word"case ” ins. 507 means thecase before 
the Court issuing the commission, .vnd not any 
subsequent stage of it before another Court. 
Therefore, evidence taken under commission 
issued by the Chief Presidency Magistrate 
during the course of an enquiry before him can- 
not be admitted on the trial of the same case at 
the High Court Sessions under s. 507 of the 
Code. Nor would it be admissible under s. 33 
of the Evidence Act, in a case where the 
only objection to obtaining witnesses’ pre- 
sence was on the ground of expense of at- 
tendance. [F., 19 B. 749]. Although s. 603 
may include any party to a proceeding, it 
IS principally intended for the purposes of some 
witness other than the parties principally con- 
cerned, persons “ whoseprcsonce could not be ob- 
tained without an amount of delav and expense, 
which, under the circumstances of the case, the 
Court considers unreasonable.” An application 
for commission applied for by the prosecution, 
during the trial and after the jury had been 
sworn, was refused on the ground that the trial 
and commission could not go on together. 19 C. 
118. (6 A. 224, e O- 532, R.). 

(6 and 'J)—Criin. Pro. Code (1882), ss. 503 to 
o07— Power of Presidencii Magistrates— Perwer 
to issue commission for examination of u'itnesses 
residing loilhin jurisdiction.— Although it is 
doubtful whether a Presidency Magistrate has 
power to issue commissions for the examination 
of witnesses within his own jurisdiction, yet, 
there is nothing to prevent a Presidency 
Mapstrate from examining a witness within 
his jurisdiction at some place other than the 
Court-house. 24 C. 531 = 1 C.W.N. 833 


Commission — concluded# 

(S) — Lt criminal cases— Justification for its 
issue. — Every witness must be produced at a 
trial, unless and until it is proved either to be 
I actually impossible to produce him or to bo so 

; difficult to do so, that it is under the circiim- 
i stances unreasonable to insist on hisproduction. 
But petty inconveniences such as those to 
which a witness may be subjected by being 
summoned as a witness in a criminal case 
would not justify the issue of a commission, 
especially when a previous conviction depended 
for its proof solely and entirely upon expert 
j evidence. 15 C.P.L.R. 66 Cr. 

(9)— Co7/i mission for the examination of com- 
j plainant on presenting the complaint, not 
'• regular— Crim. Pro. Code 11882), ss. 198, 200, 

I 503, 537.— In the preliminary stage of a 
I criminal proceeding, a complainant is only a 
[ complainant, not a witness. A commission 
for his examination cannot, therefore, bo issued 
under s. 503, which relates to the examination 
I of witnesses only. When, on a complaint 
I being presented on behalf of H.H. the Maha- 
raja of K.ashmir to the District Magistrate of 
Lahore, the latter issued, to the Resident at 
Kashmir,' a commission for the examination of 
; the complainant, /7<?Wthat the examination so 
taken was contrary to the provisions of ss. 198 
i and 200, Crim. Pro. Code, but that, as there 
! was no doubt of the wish of His Highness to 
I prosecute and the irregularity being a formal 
I one, it was cured by the provisions of s. 537, 
Crim. Pro. Code. 10 P.R. 1896 Cr. 

— Examination of witnesse.s bv — See CbIM. 
Pro. Code (1898), ss. 503 (l to' 3), 505, 5 A. 
92. 

— Evidence taken on commission in Nepal — 
Admissibility — See EVIDENCE, 7 O.W.N. 635. 

— Examination of witnesses on commission 
— See Evidence ACT. s. 33, 6 A. 224, 19 B. 
749. 

See PARDANASHIN WOMAN, 4 C- 20 = 3 C. 
L.R. 93, aCr. L.J. 249 = 1 S.L.R. 5 Cr. 

See Penal Code, s. 174. 6 C.W.N. 927. 

5ee Revision, 24 G. 551 = 1 C.W'.N. 333. 

5ee WITNESS, 4 Ind. Cas- 400. 

Commissioner. 

— Commissioner to examine witnesses— -His 
power to grant sanction — See SANCTION TO 
PROSECUTE, 11 C.W.N. 909 = 6 Cr. L.J. 160. 

Commitment to Sessions Court. 

See 1. CBIM. PRO. CODE (1898), ss. 206— 

220 . 

2. Magistrate, jurisdiction of. 

8. Revision. 

(1 ) — Discretion as to commitment P^^opf^ 
exercise of discretion.— Tho power of commiB' 
ment must be exercised judicially 
evidence before the Court. 10 W.R. Cr. 23. 
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Commitment to Sessions Court- continued. 

I 

(1-a)— — Crt»i. Pro. Code {1882), 

$s. 207, 2\3, .215.— A Majgistrate should not , 
send up, for trial by tho Court of Sessions, cases | 
which he himself has jurisdiction to dispose of. i 
unless three be some good cause for sending 
them to tho Court of Sessions, as for instance, 
if the Magistrate considers the punishment 
which he can award would be inadequate. 
However, the discretion which the ilagistratc 
may exercise under s. 207, I'rim. Pro. Code, 
1S82, when exercised by him, ought not to be ^ 
lightly interfered with. A.W.N, 18S6. 256 

(2) — Crt?n. Pro. Code {1899) > s. 347— Scope— \ 

Power of coiinnittnent. — S. 3i7, Criin, Pro. 
Code, 1898, empowers a Magistrate to commit 
at any stage of the proceedings, if it appears ; 
to him that the case is one which ought to be 
tried bv the Court of Session or by the High 
Court.' Rat. Un. Cr. C. 975 = Cr. Rg. 29 of 
1898. [P., 12 C.W.N. 1014=8 Cr. L.J. 221 . j 

(3) — Crim. Pro. Code il898), ss. 136, 520 \ 
niui226 — Cominitnient withoni chnrf/c>—A. com- 
mitment may be made without a charge 
against the accused (virf/? s. 220, Crim. Pro. 
Code). 27 M. 54. 


(4)— Crim. Pro. Code {1898), s. 215 — Com \ 
mitinent to the Sessions, when can be mode.— \ 
The test which should be applied to decide 
whether a committal ought or ought not to 
be made on the facts is this — assuming that 
the whole of the evidence telling against the 
accused is true, is there a case which a Judge 
at the trial could leave to a jury ? If the . 
evidence is such that a Judge would ba>e 
been bound to rule that there was no evidence i 
on which a jury could convict, then, a commit- 
tal ought not to be made. If there is any evi- 
dence which calls for an answer, how’ever great 
the preponderance in favour of the prisoner 
may be, then the committal is proper. Per 
Han ington, J. Where the only grounds on 
which an accused person was committed to the 
Sessions for trial upon charges of abetment of 
offences. under ss. 193, 196, 471, I.P.C., were 
(1) that a servant in the employ of the accused 
gave false evidence and produced forged docu- 
ments at the trial of certain suits, (2) that the 
accused was present actively prosecuting those 
suits, (3) that the evidence, if believed, would 
have supported the accused’s case, (4) that the 
accused bad sometimes made collections and 
tested yrtma6andics, held, that it was not a- 6^ 
case for commitment. 9 C.W.N. 829 = 2 Cr. 
L.J. 634. 


(5) — It is not necessary that the committing 
Magistrate should satisfy himself fully of the 
guilt of the accused before making a commit- 
ment. It is his duty to commit when the evi- 
dence for the prosecution is sufficient to make 
out a prima facie case against the accused, and 
ho exercises a wrong discretion if he takes upon 
himi*elf to discharge an accused in the face of 
evidence which might justify a conviction. 27 
B. 84 = 4 Bora. L.R. 779. [P.. 148 P.L.R. 

1903 ; R., 9 Bom.L.R. 226 = 5 Cr L.J. 213, 14 
P.R. 1908 = 30 P.W.R. 1908 = 8 Cr. L.J. 2G3, 
10 P.R. 1909] . 


Commitment to Sessions Court— continued. 

(6) — The Magistrate ought to commit, when 
the evidence is chough to put the party on his 
trial, and such a case obviously arises, when 
credible witnesses make statements which, if 
believed, would sustain a conviction. The 
weighing of their testimony with regard to 
improbabilities and apparent discrepancies is 
more properly the function of the Court having 
jurisdiction to trv the case. Rat. Uii. Cr. C. 
319 

(7) — In a case committed for trial under 
s. 392, I.P.C., to the Court of the Judicial Com- 
missioner of Sind, the examination of the wit- 
nesses disclosed many contradictions and in- 
herent improbabilities and the jury returned a 
unanimous verdict of not guilty. The Court, 
holding that the case ought never to have been 
committed to the Sessions, remarked that 
’* thocharge was not of so serious a nature as to 
justifv t)ic Magistrate in avoiding its trial and 
committing the accused to the Sessions. It 
appears that the Magistrate deliberately shirked 
the responsibilities of hi.-f office, with the result 
that the two accused have been unnecessarily 
detained in custody for nearly three months, 
that valuable time has been wasted both of the 
gentlemen of the Jury and of tho Court of 
Sessions, and that considerable avoidable ex- 
pense has been caused to (iovernment.” 1 S.L. 

R. 103 Cr. 

^^)—Crim.Pro.Code, s.SlT-Cases which ought 
to be commitU d to Court of Sessions. — Where the 
facts of the c.ise showed that the accused threw 
hiswifedown and deliberately kicked her several 
times, on her body, thus infficting injuries 
which caused her death, held, that such a case 
ought not to have been finally dealt with by the 
Magistrate of the first class, the accused being 
convicted of the offence of voluntarily causing 
hurt, but should have been committed to the 
Court of Sessions for trial on charges of cul- 
pable homicide and voluntarily causing griev- 
ous hurt. Rat. Un. Cr. C. 382 = Cr. R^. 33 of 
1888. 

j (9)— CoiumiWrt/ to Sessions, when justified . — 

I Whore there is evidence not obviously false, and 
on which, if it be accepted as reliable, a Court 
of Sessions might convict an accused person, 
the Magiptnite is . justified in sending up tho 
case for trial, and, if the case is triable by a 
Court of Sessions only, he is bound to do so. 
2 Weir 238 = 2 Weir 652. 

(10) — Crim, Pro- Code {1898), ss. 213 {2) 
and 208 — Committal proceedings — Sufficient 
ground for committal — Dutg of a committing 
I Magistrate.— 213 (2), Crim. Pro. Code, is 
I intended to provide for tho cases in which tho 
evidence recorded .after a charge so changes the 
aspect of the case as to leave no reasonable 
doubt that a conviction is not sustain»vble. But 
that clause does not apply when the evidence 
for the defence merely casts some doubt on the 
case. “Sufficient ground” for committal is a 
prima facie case, and it still remains a sufficient 
ground, even if to some extent weakened — but 
not proved beyond reasonable doubt to be false — 
by the evidence for the defence. Under s. 208, 
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Commitment to Sessions Court — continued. 

the duty of a committing Magistrate in the 
first place is to lake all the evidence tendered 
on both sides before framing a charge. 1 L.B. 
R. 348. 

Pro.Code ss. 209, 210, 43G 

Committal to the Sessio^is. (ironnds for — Duty 
of bessiona Judge. — Before committing an 
accused person to the Sessions Court, the 
Magistrate has to consider whether there are 
sufficient grounds for committing the accused 
and, among those grounds, may, properly, be 
placed the consideration whether, on the 
evidence before him. it is probable that a con- 
viction will be arrived at. [ii., 12C.\V.N. 117 
= 6C.L.J. 7G0 = GCr. L.J. 406, 14 P.R. 1909 
Cr. ==.60 P .W.R. 1908 J. It is the dutv of a 
t-essions Judge, in considering whether an 
accused person has i)een improperly discharged, 
within the terms of s. 436. Crim. Pro. Code! 
to consider all the grounds upon which such 
order of discharge has been passed, including a 
consideration of the evidence which has not been 
believed or held to be sufficient to establish a 
jyrivia facie case. Then only can he pass an 
order for the commitment of the accused person 
or for a further inquiry. 7 C.W.N. 77. 

(12) — Committing Magistrate, duty of. —The 

duty of a committing officer i« to ascertain 
whether, by the evidence of the prosecution, a 
prhna facie case is made out against the 
accused. 3 N.W.P. 27. | 

(13) It is the duty of the committing ' 
Magistrate to place before the Sessions Judge 

all the evidence procurable. L.B.R. (1872 

1892), 538. 

(14) — Duty of Magistratce in making commit- 
ments— Prolonged periods of detention to be 
avoided. — The Magistrates should be careful to 
arrange their commitments with a view to the 
trials taking place at the earliest or next 
ensuing Session, in order to avoid the needless 
detention of accused persons for prolonged 
periods. Whenever a commitment is made, 
information should immediately be given lo 
the Court of Session, through the Magistrate 
of the District by a letter. Prosecutors and 
witnesses should be hound over to appear at 
the next criminal Sessions. 9 W.R. Cp. Cir. 5. 

(15) — Magistrates to be careful to send evi- 
dence to prove identity of body sent for jwt- 
mortem examinatioyi — Sessions Judge to insist 
on being furnished with satisfactory relevant 
evidence— Necessity for great care in bringing 
forward requisite evidence.— When committing 
cases. Magistrates must take care to send up 1 
evidence to prove that a body sent to the hos- | 
pital ioT post-tnortem examination is really the 
body of the person referred to in the case under ' 
trial, or that an article analysed by the Chen^i- ' 
^1 Examiner was actually the article sent to 
him for analysis in the case under trial. 
Sessions Judges must insist on being furnished 
with such evidence, and- must not record either 
the Chemical Examiner’s report, or the evi- 
dence of the Medical Officer until the connect- 
ing links requisite to render them admissible 
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have been established. The police should use 
great care in bringing forward all evidence 
requisite to render relevant the evidence of the 
Medical Officer and the report of the Chemical 
I Examiner. L B.R. (1872—1892). 634. 

(1(5 ) — Doubtful cases, commitment of . — Where 
the ground of commitment in a case where the 
evidence wa.s insufficient, wa.s that the charge 
was a serious one and there was a certain 
amount of doubt regarding the innocence of 
I the accused, held, that the Magistrate erred in 
; law in committing the accused. 35 PR. 1878 
Cr. 

Dl)— Crim. Pro. Code {1398), ss. 190 aiul 191 
Judicial discretion to be exercised by Magis- 
( trade before committmg to Court of Sessions— 
Hcaso^ismust be good for commilvicnt— Irregu- 
larity in Mogistrale trying a case taken cogni- 
sance of by him suo moin— Couimitvunt with- 
in out reaso7is — ithout frarnuig a charge — With- 
! out a note of the ojfences. — A Magistrate, in 
deciding whether be should, under s. 191. Crim. 
Pro. Code, commit the case to the Court of 
Sessions or transfer it to another Magistrate 
for trial, should e.xeroise a judicial discretion. 
His decision will depend chiefly upon the ques- 
tion whether the punishment, which a Magis- 
trate is competent to inflict in case of a convic- 
tion will be adequate or not. Whore a Magis- 
trate gives no such reasons for the commitment, 
but merely states that the pleader for the 
complainant wished the case to be committed, 
the ifagistrate fails to exercise any judicial 
discretion at all when ordering the commit- 
ment, and the commitment, is. therefore, liable 
to be quashed. A case having been begun by a 
Magistrate on a complaint filed against one of 
' the accused, the Magistrate took cognisance 
j against the other accused (during the course of 
' the trial), under cl. (c) of s. 190, Crim. Pro. 
j Code. Evidence was recorded against both the 
i accused, without the second accused being in- 
formed that he was entitled to have the case 
j tried in another Court. In spite of the objec- 
. tion for the trial before the same Jlagistiate 
who had taken cognis.ance s«o motu, the ilagis- 
I trate committed the case to the Court of 
i Sessions, without even framing a charge against 
j the accused or requiring them to give in a list 
' of witnesses. Further, the reasons for comniit- 
I nicnt were contained in a short note in the 
i diary of the case which contained no statement 
as to the offence for which the accused were 
committed. Held, that the Magistrate failed 
to exercise a judicial discretion in dealing with 
the case. 2 S.L.R. 9 Cp. = 10 Cr. L.J. 224. 

(18) — Crim. Pro. Code {1898), s, 210 — Magis- 
trate — Charge to be framed — Commitment when 
pet missible — Sufficient grounds for commitment 
— District Magistrate ordering commitment to be 
made. — S. 210 of the Code, 1898, requires that 
a charge should be framed and commitment 
made, only when " the Magistrate is satisfied 
tEat there are sufficienj/ grounds for commit- 
ting.” The requirement, that the grounds for 
committing the case should be sufficient, mast 
be taken as excluding all cases, in which the 
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Commitment to Sessions Court — continued. | 

alleged grounds for commitment appear in- 
sufiicient, whatever tho reason of this insuffi- 
ciency may be, and is not limited to a require- 
ment for merely formal allegations, whether 
credible or not, as to the essentials of tho alleged 
offence. A District Magistrate is not justified 
in calling on a subordinate Jlagistrate to com- 
mit a case, unless it can be shown that, if that 
Magistrate was not satisfied, as required by 
s. 210, he ought to have been satisfied, that is to 
say, it ought to appear that the Magistrate had 
no ground for di«crediting tho evidence adduced 
for the Crown, as well as that the evidence re- 
lates to facts sufficient to form the basis for a 
conviction. 9 Bom. L.R. 225 = 5 Cr. L.J. 213. . 

(19) — Grim. Pro. Code, Act X of 187:^', 
$s»193, 248x342, 357— Commitment without evi- 
dence — Defence evidence. — commitment made, 
without taking any evidence on a preliminary 
inquiry, is illegal- S. 248 contemplates the 
examination of the accused, though ss. 193 and 
242 do not render such examination impera- 
tively necessary and, according to s. S5'i , the 
■accused should be given an opportunity to 
adduce evidence on his behalf. Rat. Un. Cr. 

C. 100 = Cr. Rg. 10-1—1876. 

(19-a) — Penal Code, s. 411 — Proof of fi^Altij 
knowledge. — Where there is no clear proof that 
the accused knew the property to be stolen, a 
commitment for an offence under s. 411 of the 
Penal Code, is illegal. A.W-N. 1884, 14. 

(20) — Grim. Pro. Code {1872), «. 196— Com- ■ 
initial — Drawing up of charge by Magistrate — | 
Function of Magistrate. — The drawing up of a 
charge must always follow the determination of 

a Magistrate to commit a case to the Court of | 
Session, which determination duly expressed, ' 
the Magistrate becomes functus officio as to 
that matter. Where, therefore, a Magistrate 
first drew up a charge, directing the commit- 
ment of the accused, and afterwards taking 
further evidence, discharged them, the High 
Court lield that the order of discharge was 
illegal and that the case should be committed 
for trial by the Court of Session. Rat. Un. 
Cr. G. 161 = Cp. Rg 6-4—1881. 

(21) — Criw. Pro. Code {1882), ss. 215 and 436 
—Power of District Magistrate to order com- 
mittal. — The power to order a committal is 
conferred on the District Magistrate by s 436, 
Orim. Pro. Code, subject to the provision that the 
accused should have an opportunity of showing 
oause why the commitment should not be made. 
Where a Sub- Magistrate discharged an accused 
person, charged with offences cognisalde exclu- 
sively by the Sessions Court, and the District 
Magistrate directed bis committal to tho Court 
•of Sessions without calling upon him to show 
cause why ho should- not ' be committed, held, 
that the commitmenbby the District Magistrate 
was illegftl and should bo sot aside. 6 U. 372 = 

2 WelP 641. iR., Rat. Dri. Cr. C. 688]. 

(22)— Crim. Pro. Code {1882), s. 191, cl. (c) 
— Ci'iin, Pro. Code ’{1898)-.- 1^0 and 191 ^ 
Objection to the tiAal of a case by a Magistrate 
— Competency of the Magistrate U> commit the 
ease to Sessions. — Where a valid objection is 

63 


Commitment to Sessions Court — coniiuued. 

ntised to the trial of a ease by a particular 
Magistrate, he is not bound to transfer it to 
another Magistrate, but may elect to commit 
the case to tho Court of Sessions. Sueb a 
course is perfectly legal both under s. 191 of 
tlie Code of 1882 and under ss. 190 and 191 of 
the Code of 1898. 22 M. 148 = 2 Weir 150. 

(23) — Crim. Pro. Code {1898). ss. 215, 478 — 
Commitment to Sessions by Civil or lievcniie 
Courts — Powers of revision of High Court . — 
When a Civil or Revenue Court acts with the 
powers of a Criminal Court under s. -178 and 
makes a commitment to a Court of Sessions, 
s. :ii5 authorises the High Court to quash such 
commitment on a point of law. 26 M. 139 =2 
Weir 197. 

^24) — Crinv. Pro. Code {1882), ss. 403, 436 — 
Conviction by Magistrate for minor offence — 
Jurisdiction of Sessions Judge to order commit- 
ment for murder. — Where an accused person 
appears to have committed culpable homicide, 
his conviction by a Magistrate for a minor 
offence does not preveni his trial for murder, 
etc. The Sessions Judge, if he thinks there is 
a prima facie case, may call on the accused to 
show cause why a commitment should not be 
ordered, and may, therealtcr, order his com- 
mitment under s. 436 of the Crim. Pro. Code, 
if satisfied that there is sutficient cause for it. 
Rat. Un. Op. C. 337 = Cr. Rg. 27 of 1887. 

(•25) — Crim. Pro. Code tl861), ss. 225, 359 and 
425 — Discharge by Subordinate Magistrate — 
Power of superior Magistrate to direct a com- 
mittal. — After a Subordinate Magistrate has 
discharged an accused person, after the 
preliminary enqniry, a superior Magistrate 
ought not to direct the latter to commit 
the accused to the Sessions on the Siime 
evideuco. But be is not prevented from sug- 
gesting further enquiry lu a case where he 
considers that the -enquiry has been defective 
' and not merely that the Subordinate Magistrate 
has arrived at an erroneous conclusion. The 
Sessions Judge is the only authority empowered 
' by law to direct a committal. 4 M.H.C. App. 
30. 

(26)— Pro. Code {1882), s. 423—Offen- 
I ces not exclusively triable by Court of Sessions 
' — Power of appellate Court to direct committal. 

; — U nder s. 423, the power of an appellate Court 
to direct a committal to the Sessions Court is 
I uot confined only to cases exclusively triable 
' by the Court of Sessions. Even in cases not 
exclusively triable by the Court of Sessions, the 
appellate Court has such power. **23 C. 350. 

I IH., -27 C. 172. 17 C.P.L.R. 97] . 

(26-n) — Offences triable respectively by Magis- 
trtUe and by Sessions Court — Commitment on 
latter and trial' on former. — Where an accused 
' is charged before a Magistrate of the first 
i class with two offences, one of which he is 
I competent to try and the other not, tho proper 
course for him is to commit the accused for 
trial of 4»otb'* tho offences, though there is 
nothing in the law to make it illegal for him 
to try the one be is competent to try. A.W.N. 
1883, 199. [R., 8 A. 291 = A.W.N. 1886, 94]. 
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Commitment to Sessions Court — continued. 

{'21}~Crim. Pro. Code (1882), ss. 531, 532— 
Co^ninitment xclicn could be quashed. — A com- 
mitment is an order within s. 531, Crim. Pro. 
Code. The section must be read as coiuplotc 
in itself and not as in any way cut down or 
limited by the proviso contained in the latter 
part of s. 532. S. 531 applies solely to cases in 
which there is no jurisdiction by reason of the 
enquiry, trial or other proceeding being held in 
the wrong local area. S. 53*2 seems to refer to 
cases in which the JIagistrate is competent to 
deal with the oilence as having taken place 
within the local limits of his jurisdiction, but 
has no power to commit to the High Court or 
Court of Sessions either, because he is only a 
second-class Magistrate or for some reason other 
than that of local jurisdiction. Unders. 531, the 
commitment could not be quashed, uule.ss a 
failure of justice would be caused bv proceeding 
with the trial. 16 B. 200. • f*’.. 17 M. 402 = 2 

Weir 701=4 :M.L.J. 196; 17 A. 36; 

A])pr., ISA. 350=16 A.W.N. 96 ; R., 1 Weir 
190 = 20 M. G-IO. 30 M. 94 = 4 Cr. L.J. 800=1 
M.L.J. 345J. 

(■28j — Oroiauls for quashing comuiitmexit . — A 
commitment should not be quashed on the 
ground that the Sessions Judge, on perusing 
the record, found that the offence committed 
was one triable by a Magistrate of the first class. 
22 P.R. 1882 Cr. 

(2S))—Cri}iu Pro. Code il882), s 215—Refu 
sat to quash comxnihnent. — Where a Magistrate 
after enquiry had found reasons for committing 
for trial on the merits, the High Couit declined 
to quash the acquittal. Rat. Un. Cr. C. 7l8 = 
Cr. Rg. 43 of 1894. 

(29-a) — Subsequent inquiry of Magistrate — 
Cnwt. Pro. Code, Act Xof l882, s. 2J5. — \\hQte 
some days after committing a case for trial at 
the Sessions Court, the Magistrate recorded that 
he had made further inquiry and found that he 
should not have made the commitment, held 
that this was no reason for quashing the com- 
mitment under s. 215 of the Ciim. Pro. Code. 
A.W.N. 1835, 53. 

(29-6;— Crim. Pro. Code {1882), Ch. XXXV— 
Civil suit. — The fact that a regular suit has been 
filed to establish the genuineness of a trans- 
action is not sufficient to enable the High 
Court to quash a commitment regularly made 
by a Subordinate Judge to the Sessions Court, 
or to direct the trial to be adjourned pending 
the hearing of the Civil suit or appeal, there- < 
from. Cr. Rg. 39 of 1893. ; 

I 

(30; — Where a person was committed on a , 
charge of using certain evidence known to be i 
false, held chat the fact that there was not any I 
evidence to connect such person with the use of | 
such false evidence was a defect in law, suffi- i 
cient to justify the quashing of the commit- t 
meat. 6 A. 98. 

I 

(31)— g«as7iin<7 of commitment, afUr the accus- 
ed hadpleaded to the Where the accused 
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[ has been put upon his trial and has pleaded to 
the charge, he is entitled to have the trial pro- 
ceeded with. The commitment cannot be 
quashed. 12C.L.R. 120. 

(31-rt ) — Commitment oncharge of grievous hurt 
— Death of complainant-Case where commitment 
I quashed. — The accused was committed to the 
r Se.osions Judge for having caused grievous hurt 
to a Chotvkidar, an offence punishable under 
s. 326, I.P.C. W'hen the Court called the com- 
I plainant to give evidence, it appeared that he 
was dead. The Sessions Judge being of opinion 
that, as there was reason to think that his 
death might have resulted from the hurt, re- 
I ported the circumstances to the High Court in 
order that the commitment might be quashed, 
and afresh enquiry ordered under ss. 302, 304, 
324 and 326, I-P.C. Held that the Judge was 
right and that the commitment should be quash- 
ed. A.W.N. 1883. 257 

(32; — Quashing commitment — Powers of High 
I Court — evim. Pro. Code {1898), ss. 215, 438- — 

I The High Court will not enter into and discuss 
[ the nature of the evidence, before the trial has 
i taken place, when the question before them for 
decision is whether a commitment should be 
set aside. 4 C.W.N. exvi. [2?., 1 S.L.R. 6]. 

(33; — Under the Crim. Pro. Code, 1861, the 
Chief Court alone has the power to cancel a com- 
mitment to the Court of Sessions. 24 P.R. 1867 
Cr. 

(34) — Under s. 215, Crim. Pro. Code, a com- 
mitment once made by a competent Magistrate 
can only be quashed by the High Court and 
that on a point of law. The offences under 
ss. 413 and 411, Penal Code, being of the same 
nature, the fact that the evidence recorded does 
not justify a conviction under s. 413, Penal 
I Code, is not a sufficient ground for quashing a 
commitment, under s. 215. Crim. Pro. Code, 
j even though there is ample evidence to show 
that an offene unders. 411, I.P.C. , has been 
i committed. 1 L.B.R. 88. (19 G. 190, B>)> 

! (34-a) — Commitment quashed only on point of 

I law. — With reference to s. 215 of the Code, a 
> commitment once made under s. 213 can only 
be quashed on a point of law. A.W.N. 1886, 
256. 

I (35) — A Magistrate is disqualified from deal- 

■ ing with any case, in the police investigation of 
which he has taken more than a formal part, 
and, unless he obtains the permission of the 
appellate Court, he is disqualified from commit- 
ting a case for trial. If an accused objects on 
the ground that the Magistrate has taken an 
active part in the investigation, the proper 
course is to apply for leave to make a committw 
or transfer to some other Court. The High 
Court may quash a commitment by a Msgw- 
trate whether he was competent or not tomako 
it. 2 L.B R. 209. 

(36)— Pouw of Chief Court to direct commit- 
ment. — ^The Chief Court alone could annul a 
conviction by a Magistrate and direct a 
mitment to the Sessions Court. 34 P.R. 

Cr. 
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Commitment to Sessions Court — continued. 

(37) — Commitment to Dejnitij Commissioner — 
Quashing commitment. — Where A was com- 
mitted to the Court of the Deputy Commissioner | 
under s. 804, Penal Code, and the latter was | 
not competent to send the case back to the : 
committing Magistrate foratrial under s. 304-A, 
I.P.C., the Deputy Commissioner was directed 
by the Chief Court to try the case on the 
original commitment. 28 P.R. 1872 Cr. 

(33)— Crim. Pro. Code {189S), s. 215— Absence 
oj evidence to uariant a commitment. — The 
absence of evidence to warrant a commitment 
is a point of law’ and may furnish a good ground ^ 
for quashing the commitment. 5C.W.N.411. 

( 39 ) — Sessions case — Commitment to Deputy 
Conn^iissioJier. — Under s. 44.‘)-B of .4ct \ HI of , 
1869, the Deputy Commis.«ioner could try a 
Sessions case committed to him by a Magistrate | 
competent to commit to the Court of Sessions. 

30 P.R. 1869 Cr. 

(39-n)^Crij«. Pro. Code, -Icf A' of 1SS2, 
S.423 — ^ssions Judge udiether can older a com- 
mitment to his oivn Court. — A Sessions Judge, 
to whom an appeal has been preferred by 
persons convicted by a Magistrate, cannot 
direct' the commitment of them to bis own 
Court for trial. A.W.N. 1885, 297. 

(39-6)— Crim. Pro. Code, Act X of 1372, 
s. 296— Sessions case — Powers of revision.— A 
commitment made, under an order passed by a 
Sessions Judge in revision, directing such com- 
mitment in a judgment in another case in 
which the present accused had been dis- 
charged by the Magistrate, is illegal, since 
the Sessions Judge bad no power to direct such 
a commitment. A.W.N. 1882,105. 

(40) — Crim. Pro. Code {1396), ss. 209, 213, 
215 and 436 — Ordei'of commitment, after order 
of discharge — Hevisional powers of High Court. 
— Where a Sessions Judge, under s. 436, ordered 
the commitment of an accused person, who had 
previously been discharged, under s. ‘209, by a 
Magistrate on the ground that the evidence 
was unreliable aud insufficient, held- that the 
HTgh Court had authority to set aside the 
order of commitment on the merits of the case 
and that the order was bad and should be set 
aside. 7 C.W.N. 327- {F., 12 C.W.N. 177=6 
Cr. L.J. 406=6 C.L.J. 760; i?., 30 M. 224 = 5 
Cr. L.J. 100=16M.L.J. 529]. 

(^l)—OommUment to the Court of Sessions 
ordered under $. 436 of Crim. Pro^ Code^High 
Court's power to revise undei' s. 439—Preh- 
minary inquiry into Sessions cases, Magistrede s 
power and duties in regard thereto— Crim, Pro. 
Code{lS98),ss. 436,439.— It is not incompetent 
to a Magistrate holding a preliminary enquiry 
into Sessions cases to examine the credibility 
of the evidence adduced in the couroe of the 
enquiry. Such Magistrate should not commit 
the accused for trial in the Sessions Court, if 
he be of opinion that, notwithstanding direct 
evidence adduced against the accused, the 
prosecution case is improbable and the evidence 
is unreliable. The High Court has full jurisdic- 
tion under s. 489, Crim. Pro. Code, to revise a 
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commitment order made under s. 436 on points 
of law as well as of facts. 12 C- W-N. 117 = 6 C.L. 

J. 760. [i?., 3 M.L.T. 230=18 M. L.J. 67 = 7 

Cr. L.J. -267 = 31 M, 133]. 

(42) — Order for further cngtiiry and con- 
mitmeni passed simvltanioiibly. — Where the 
order of the Sessions Judge amounted to 
simultaneously directing furiher enquiry into 
the alleged offence and to ordering a commit- 
ment of the accused, held that the commitment 
was premature and illegal and must be set aside. 
13 C. 121. 

(43) — Discretion of Sessions Judge toccmniit 
discharged person. — A Sessions Judge has a 
discretion lo order or not to order the com- 
mitment to the Sessions Court of any accused 
person discharged by the Magistrate, with 
which the High Court will not interfere- 2 W. 

R Cr. 44. 

(44) — Crim. Pro. Cede, Act V of 1898, ss.215, 

— Wrong joint commitment— Procedure. 

, —The fact that a Magistrate has wrongly 
committed perhons for a joint trial, while 
separate commitments should have been made. 

■ is not a sufficient reason to quash the com- 
I mitment uuders. 215 of the Crim- Pro. Code. 

The Sessions Judge can try the accused 
' separately on amended charges. A.W.N- 1900, 

I 206. 

' (45) — Mode of commitment of European 

I British subjects and Native subjects together 
charged uith an offence. — When a European 
I British subject and a Native subject are to- 
I gether charged with an olfence requiring the 
I commitment of the former to the High Court 
for trial. ,the latter should not be committed 
' ro the High Court, also, but should, in the 
ordinary manner, be committed in the Sessions 
Court competent to try the ofience. 5 W.R. 

I Cr. Cir- 1. 

(46) — Crim. Pro. Code {1898), ss. 208, 215— 
Commitment in the absence of accused. — It is 

l’ illegal to make a commitment in the absence 
of the accused. 5 C.W.N. 110. 

I 

(47) — Crim.Pro. Code, Act X of 1882, s. 537 
Commitment by District Magistrate — Notice to 

, accused by subordinate Magistrate. — Where a 
I District Magistrate, being of opinion that a 
person has been improperly discharged by a 
subordinate Magistrate, makes an order of com- 
i mitmenttothoSessionsfortrial, without notice 
. ; to the accused person, the irregularity is cured 
i under the provisions of s. 637 of the Crim. 

1 Pro. Code, if the subordinate Magistrate gives 
; him an opportunity to show cause before 
! committing him. Rat. Un. Cr. C- 899. 

I 

(48) — Crim.Pro. Code, ss. 177, 531 — Commit- 
\ ment to wrong Sessions Court. — A commitment 

is an order of a criminal Court which cannot 
' be set aside unless a failure of justice has been 
occasioned thereby. Where a case is committed 
to a Sessions Court having no territorial juris- 
I diction, the High Court, without sotting aside 
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Commitment to Sessions Court— continued. 

the order of commitment, transferred it to the 
proper Sessions Court. 8 B. 312. [F., 16 B. 
200. 18 A. 350, 2 Bom. L.R. 394 ; D., 10 B. 

274]. 


(49)— Pro. CodeilS7'^), s. 147~Commit- 
meiit iL'ithont Jurisdiction . — A commitment 
made by a Magistrate having no jurisdiction is 
no proper commitment, and no refcience to 
the High Court is necessary to have it set 
aside. 11 C.L.R. 55. [Dm., 4 L.B.R. 49 = C 
Cr. L.J. 2S7J. 


(50)— In the crucial case of a commitment by 
a lilagistratc without jurisdiction, the commit- 
ment is not to be quashed, unles.< the accused 
has been prejudiced. 2 Weir 258 = 7 M H C 

App. 40. 

(51 and 5*2 ) — Discharge without trial of accused 
dull/ coiinnitled . — A Sessions Court cannot dis- 
charge w’ithout trial an accused duly committed, 
however probable it mav be that an acquittal 
will result. 3 P.R. 1874 Cp. 

|'53)— Commi/mcn/ without framing a charqe 

after enquiry— Penal Code, s. 526'.— Whore the 

District Magistrate, in directing a commitment, 

did not specify the charge and the committing 

Magistrate, without any enquiry, committed 

the accused on a charge under's. 318, Penal 

Code, held, that the commitment was not 

pioperly made, and that .i fresh enquirv should 

be made by another :\Iagistrate. 6 P.R. 1881 
Cr. 


lb\) — Doubt as to competency of the commit- 
ting officer to commit— Crim. Pro. Code (266^) 
.V. 26d.— Where a doubt ari.ses as to the com‘ 
petency of the committing officer to commit a 
case, s. J85 does not apply. The section applies 
only to cases where the doubt is regarding the 
Court by which the offence is to be enquired 
into or tried. 13 P.R. 1887 Cr. 


(55)--Cn?«. Pro. Code (2696). ss. 337, 339- 
tiivocaiion of pardon tendered to an apm over aru 
commitment to An accused, who bac 

an opportunity of cross-examining the prosecu 
tion witnesses, was tendered a pardon on con 
dition of his making a true disclosure. Aftei 
accepting that pardon, he refused to make any 
statement, saying that he knew nothing. The 
Magistrate revoked the pardon and committed 
him to the Court of Sessions. Held, that the 
commitment was perfectly legal. 29 A. 24 = 
3 A.L.J. 615 = A.W.N. 1908, 258, 


(56)— Where a pardon was tendered to A, 
who was accused of murder along with B before 
a Magistrate, and after the examination of A 
as a witness against B. the pardon was with- 
drawn by the .Magistrate aad both were com- 
mitted for triaHn the Sessions Coart. held that 
t^ procedure was illegal under s. 337 of the 

ll • that A should have been 

separately tried. A.W.N. 1891, 182. 

Court Z. (^f'^t-J^-^diction-Sessimis 

to commit to 

Except m oases, ,n which a Court of 


Commitment to Sessions Court— continued. 

Session is expressly empowered to take cogni- 

^ ^ offence as a Court of original 
jurisdiction, it has no power to do so, unless a 
commitment has been made by a Magistrate 
, duly empowered in that behalf. A.W.N. 1907 
^ 178 = 6 Cr. L.J. 7. 

' . Commitment, order for — Sessions Judge, 

juiisdictionof. — The Sessions Court can only 
order cemmitment in cases exclusively triable 
I by it. 5 N.W.P. 168. {Appr., 1 A. 413, F.B , 

I 8 A. 14; R., 7 N.W.P. 230; D-, 2 A. 570, 

I 15 A. 205j . 

j (59)— Cn'w. Pro. Code {1H82), ss. 423, 438, 

I 439—Pouers of Sessions Court, as appellate 
Court — Powers of commitmeiit. — The meaning 
of the sentence “or order him to be re tried by-a 
(^ourt of competent jurisdiction subordinate to 
such appellate Court or committed for trial ” 
in cl. (6) of s. 423 of Crim. Pro. Code, is as 
follows: If, in an appeal from a conviction, 
the appellate Court find the accuseA person, 
who was triable only by a Magistraro of the 
J first class, or by a Court of Sessions, has, by 
I an oversight or under a misapprehension, been 
i tried and convicted and sentenced by a Magis- 
^ trate of the second class, the appellate Court 
may. in that case, reverse the finding and 
j sentence and order the accused to be re-tried by 
I a Magistrate of the first class, or by the Court 
I of Sessions ; and. in like m.anner, when the 
I appellant, who was triable solely by the Court 
j of Sessions has been tried, convicted and 
j sentenced by a ^lagistrate of the first class, 

! the Sessions Judge, in disposing of the appeal, 
is empowered lo reverse the finding and 
sentence, and order the accused to be commit- 
ted for trial. The appellate Court, refcrroil to 
in s. 423 can, in an appeal from conviction, 
only order an accused person to be committed 
I for trial, when it considers that the accused i.s 
triable exclusively by the Court of Sessions. 

8 A. 14. ^Overruled, 15 A. 205=13 A.W.N. 

105 ; D., 2 Weir 481 : Diss.. 16 B. 580 = Rat. 
Un. Cr. C. 577, 16 P.R. 1895 Cr., 23 C. 350. 
L.B.R. (1893—1900), 233, 27 C. I72j. 

(60» — A Sessions Judge, sitting as a 
Court of appeal under s. 423 can. having 
reversed the sentence and finding of the lower 
Court, order the appellant to be committed for 
trial to the Court of Sessions. 15 A. 205. [F., 

16 P.R. 1895 Cr.; It., 27 C. 172, 7 C. W.N. 301. 

17 C.P.L.R. 97]. 

(61) — Crim. Pro. Code.sa. 436,537 — Power of 
^Sessions Judge to commie to Sessions Court 
person discharged by Magistrate. — In cases 
triable exclusively by a <[k>urt of Session, a. 436 
empowers the Court of Session or District 
Magistrate to order a discharged person to be 
committed for trial by such Court. There is 
nothing in the section to show that* when such 
an order is made, the commitment thereupon 
must .necessarily. be made by the. Magistrate 
whniias discharged him.-while the £rst proviso 
to it shows that it may be made by such Court 
or by the District Magistrate, according as the 
powerunder that section happens to be exercised 
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Commitment to Sessions Court — continued. 


by one or the other. The words “ order him to 
be committed for trial ” in s. 436 means 
“commit him for trial.” It is competent, 
therefore, to the Court of Sessions in such a 
case to make the commitment itself. Assuming, 
however, that it is necessary for that Court to 
send its order to the Magistiate who has 
discharged the accused, for the latter to frame 
a charge and direct the accused to be tried on 
it by such Court, the omission by the Court 
to observe the formality is an irregularity on 
its parfe before the trial, and s. 537 applies. 10 
B. 319. lAppr., 2S C. 397 : i?.. 31 M. 40 = 3 
M.L.T. 25=7 Cr. L.J. 29]. 

(62)— Crim. Pro. Code {JS9S), ss. 215. 435 
and 439— Powers of Sessions Jndge to order 
coniinitnient — Powers of High Court tointerfere. 
— S. 215 refers only to a commitment actually 
made. It is open to the High Court to con- 
sider whether the Sessions Judge has or has not 
exercise^a proper judicial discretion under 
s.436 in setting aside a Magistrate’s order of dis- 
charge, and, for this purpose, the High Court 
may consider the facts as well as the questions 
of law involved. Though the High Court has 
this power, it will only exercise it. where it is 
manifest that the Sessions Judge’s order is 
improper ; e.g., where there is no evidence to 
prove the offence charged, or where it is clear 
that the Court would not acton the evidence. 
30 M. 224 = 16 M.L.J. 529 = 5 Cr. L.J. 100. 


to a Head Assistant Magistrate for investigation 
by a Small Cause Court Judge under a. 171, 
Crim. Pro. Code, an order of commitment by a 
Sub-Magistrate after investigation is not valid. 

6 M.H.C. App. 41. 

(66) -Crim. Pro. Code {1872), ss. 4, 296— 

I Poirer of Sessions Judge to direct a committal . — 

: S. 296 read with the definition of “Sessions 
case ’’ in s. 4 narrows the power of a Sessions 
i Judge to direct a committal to cases which 
. have been investigated previouslv to committal. 

1 7 M.H.C. App. 27. 

' (67t— Crim. Pro. Code {JS9fi), s. 436— Dis- 

! trict Magistrate acting under the sectioii — Notice 
• to accused — Power of District Magistrate to- 
direct Sub-Divisional Magistrate to commit to 
Sessions . — A District Magistrate, .acting under 
I s. 436, should give the accused an opportunity 
I of showing cause before himself why acommit- 
I ment should not be made. An opportunity 
given to show Cituse, before the Assistant M.agis- 
trate, cannot bo regarded as a compliance with 
the law, though the Assistant Magistrate for- 
wards .a statement of the accused to the district 
I Magistrate. Where the offence, with which an 
. accused person is charged, is not one triable 
\ exclusively by the Court of Sessions, the Dis- 
trict Magistrate has no power, uuder s. 436, to 
direct .a Sub-Divisior»al Magistrate to commit 
the accused for trial to the Court of Sessions. 
15 M.L.J 373 = 2 Cr. L.J. 774. 


(63)— CriPi. Pro. Code, ss. 44, 296— Discharge \ 
of accused person — Sessions Judge suggesting a | 
revival of proceedings — Conimiiment Where, . 

on the acquittal of an accused person charged | 
under s. 417, I.P.C.. the Sessions Judge : 
forwarded the record to the District Magistrate, , 
and suggested that he should direct the Subor- 
dinate Court to inquire into any offence, which 
the evidence on the record showed to have been 
committed, other than that in respect of which 
ho was discharged, and the Magistrate com- 
mitted the accused to the Se,ssions Court upon 
charges under ss. 363, 420. I.P.C.. held that, 
as there was no “direction to commit that is 
to say, to send the discharged person at once 
to the Sessions Court without further enquiry, 
the Sessions Judge’s suggestions were not 
contrary to s. 296. Crim. Pro. Code, and the 
commitment could not be impeached. 2 A. 
670. [H., 2 A.W.N. 105J . 

(64)— Crim. Pro. Code{1872), ss. 196. 197— 
Commitment on a charge of adultery Com- 
pouiulvng and withdravial of the offence.— A 
commitment once made by a competent ^lagis- 
trato can bo quashed by the High Court o^ily* 
and only on a point of law. Where, after the 
committal of a case of adultery to the Court of 
Sessions, the Magistrate discharged the accused, 
on the representation of the prosecutor that be 
wished to withdraw from the prosecution, t^ 
order of discharge was held to be bad. 4 A. 150. 

(66)— Crim. Pro. Code {i861), ss. 171 ai^ 
273— Reference under «. \ 71 —Trial by a Magts- 
trate other than the Magistrate to whoiH the re- 
ference was made — Validity . — In a cMe referred 


(68) — Crim. Pro. Code{1898), s. 21.5— Commit- 
ment to Sessions on a charge not triable execlu- 
sivehj by a Court of Sessions — Power of Sessions 
Judge to set it aside and refer if bach to the 
Magistrate for trial — Powers of the High Court. 
— Though the offence of theft in a building is 
not triable exclusively by a Court of Session, 
there is nothing to prevent such a Court from 
trying a person accused of such an offence and 
duly committed to it for trial. Such a com- 
mittal can be set aside only by the High Court 
under s. *215 of the Code. The Sessions Judge 
has no power to set it aside and direct the 
Magistrate to tr\' the case himself. 16 M.L.J. 
526 = 5 Cr. L J.'99. 

(69) — Jomt indictment of two or more persons 

— Jurisdiction of Magistrate. — When two or 
more persons are jointly indicted and the 
jurisdiction of the JIagistrate is ousted in the 
case of one of them, the proper course is to 
commit both or all for trial before the Court of 
Sessions. 1 Weir 448. [F., 1 Weir 428 ; R., 

12 M. 54=2 Weir 23, 2 Weir 699 = 24 M. 675 ; 
D., 1 Weir 429). 

(69-rt) — Crim. Pro. Code, 2672, s. 75— European 
British subject charged with several offences one 
of which punishable with transportation for life 
— Commitment. — Whore a complaint of several 
offences was made against a European British 
subject, one of which was punishable with 
transportation for life, held, that under s.lb, 
Crim. Pro Code, 1872, the Magistrate should 
not have committed him to the Court of 
Session, but to the High Court. A.W.N. 188ir 
150. 
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Commitment to Sessions Court — continued. 

(*<0 ) — European British Subject committing i 
murder at Nari George— Commitment by politic ' 
cal agent of Thai Chotiali to High CowW.— The ' 
Gorernmeut of India Notidcation made the ' 
Political .Agent at Thai Chotiali, an European ' 
British subject, a justice of the peace within ! 
the territories of His Highness "the Khan of I 
Khelat, and directed that the Court of the ' 
.Agent of the Governor-Geoeral in Beiuchistan, * 
as the Court of Sessions, and the Chief Court 
■of the Punjab as the High Court, should be the 
Courts to which the said justice of the peace ! 
should commit European British subjects for 
trial ; an I^uropoan British subject commit- ' 
ting murder at Nari George was committed 
by the Political Agent of Thai Chotiali to the 
High Court. Nari George was situated within 
the .Afghan District of Sibi assigned by the 
Amir to Her .Majesty by the treaty of Gunda- 
muk. Held, that as the place was not within 
the territories of H. H. the Khan of Kelat, the 
commitment was not in accordance with the 
provisions of the notification. The question 
whether Nari George was within, or beyond the 
limits of British India. ‘need not be determined. 

13 P.R. 1887 Cr. 

(71)— O/l'ence under s T^l, I.P.C. — Com- 
mitment without complaint— Crim. Pro. Code . 
(ISb'-i), ss- 396, 532, 537. — A Magistrate or Ses- 
sions Court proceeding to try a person accused 
of an offence under s. 121, I.P.C,, exceeds his ' 
jurisdiction, if he take.s cognizance of such I 
offence without a complaint authorized in the > 
manner prescribed by s. 196, Crim. Pro. Cods, 
and the defect is not cured by the provisions of 
s. 537, Crim. Pro. Code. A letter by the Gov- 
ernment. after commitment, but before trial, ' 
sanctioning prosecution may be an authority to 
institute the complaint, but the letter itself is 
not a complaint. 16 P.R. 1890 Cr. (9 B. 288, 
Not F.) 

{7'2)— Rape case committed to the Court of 
Deputy Commissioner— Direction by Chief 

Court for commitment to the Court of Com- 
missioner. — The Chief Court cancelled the com- | 
mitmenb to the Deputy Commissioner of a case i 
of rape, which was tried by the latter, under 
his powers under s. 36, Crim. Pro. Code, 1872. 
and directed the case to be committed to the 
Court of the Commissioner. 17 P.R. 1873 Cr. 

{7S\— Crim. Pro. Code (1898), s. 435 (4) — 
Refusal by Sessions Judge to order the commit- 
tal of a person to Sessions — Power of District 
Magistrate to act suo motu and to order commit- 
tal to Sessions . — A Second Class Magistrate, 
after holding a preliminary inquiry into a charge 
■of murder, acquitted the accused. The Sessions 
Judge, to whom a revision petition requesting 
him to direct the committal of the accused to 
the Sessions Court was presented, dismissed the 
revision petition holding that the Magistrate's 
reasons for discharging the accused were good. 

The District Magistrate subsequently took up 
the case suo motu and directed the committal 
of the accused to the Sessions. Held that, under 
■8. 485 (4), Grim. Pro. Code, it was not compe- 
tent to the District Magistrate to entertain an 


Gommitment^to Sessions Court— continued. 

application for the commitment being ordered 
when the Sessions Judge had refu.sed such 
order. Held, also, that the District Magistrate 
could not act suo 7notu as the reason for the 
prohibition, viz., the avoidance of a conflict 
between the orders of two District authorities 
having co-ordinate powers in the matter, would 
be equally applicable to cases where they act 
suo motu. 26 M. 477 = 2 Weir 542. 

(74) — Pro. Code, Act X of 2882, 
s. 215 — Commitment — Joinder of charges — Prac- 
tice. — The commitment for trial, in one and 
the same case, of some accused persons for 
robbery and some for receiving stolen property, 
is not illegal so as to be quashed by the High 
Court under s. 215 of the Crim. Pro. Code. 
The Sessions Judge can, if it seems advisable, 
separate the charges and trv the accused 
separately. Rat. Ud. Cr. C. 9*15 = Cr. Rtf. 20 
of 1697. 

(75) — Charge of sedition — Commitment on 
evidence recorded before applying for sanction 
of the Government for the prosecution. — Where, 
on a charge of sedition, the Magistrate record- 
ed evidence for the purpose of ascertaining 
whether there were sufficient grounds for apply- 
ing to the Government for s.anction, he could 
not bo justified in committing the accused to 
the Ses.sions, after obtaining sanction upon the 
evidence already recorded, without commenc- 
ing the enquiry dc novo. 28 P.R. 1882 Cr. 

(76) — Trial of approver, who had not deposed 
truly, on a charge under s. 201, I.P.C., toith- 
out commitment — Validity -Crim. Pro. Code 
(1882), .<ts. 193, 337, 339, 477 and 557.— The 
trial of an approver, who in the opinion of the 
Sessions Judge, had not deposed truly, on a 
charge of an offence under s. 201. I.P-C., 
without a commitment by a Magistrate, is 
not authorised by s. 477 and i.« in direct con- 
travention of the provisions of s. 193, Crim. 
Pro. Code. The absence of commitment being 
a default in substance, and not merely in 
form, is not cured by the previsions of s. 637. 

42 P.R. 1884 Cr. 

(77) — Discharge by Magistrate — Order of 
commitment by Sessions Judge — Omission to 
call cm accused to show catise against such com- 
milment. — A Sessions Judge has no power to 
order the commitment of a person, discharged 
by a Magistrate, without giving him an oppor- 
tunity of showing cause against such commit- 
ment. 7 C. 682. [i?., Rat. (Jn. Cr. C. 583, Rat, 
Un. Cr. C. 899). 

(78) — Committal after drawing tip charge — 
Crim. Pro. Code (X of 1872), ss. 220, 221,— 

S. 221 of the Crim. Pro. Code authorises a 
Magistrate, although a charge may have been 
drawn up, to stop further proceedings ana 
commit for trial. Though tho explanation to 
8. 220, Crim. Pro. Code, provides that, 
charge is drawn up, the prisoner must either be 
convicted or acquitted, the acquittal or conviC" 
tion need not be by the same Magistrate that 
drew the charge. 8 C. 495 =2 G.L.R. 2 . 
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Commitment to Sessions Court— continued. | 

(79) — Joint co7inniiment of several accused — 
Separate Sessions trial. — The mere fact ths\t ' 
persons are jointly committed to the Court of 
Sessions does not preclude the Sessions Judge 
from trying them separately* 22 P«R» 1881 Gr. 

(80) — Cross cases of rioting — Joint commit- 
fngnt — It is an incorrect principle to commit 
jointly persons concerned in a riot on opposite I 
sides; the two opposing parties do not form a 
single unlawful assembly, because they have no • 
common object 22 P.R. 1881 Cr. 

(81) — Fresh commitment ordered after com- 
mitment for trial— Order for commitment of . 
persons iu>t accitsed before ^fagisirate.—A I 
Sessions Judge is not competent, after commit- 
ment for trial, to direct a case of several , 
accused persons, committed jointly, to be 
committed in two batches, including in the 
commitment two persons not previously com- 
mitted. Neither the Sessions Judge, nor the 
Chief Court, has authority to direct proceedings 
to be commenced against persons not commit- 
ted bv, nor accused before, the Magistrate. 

22 P.R. 1881 Cr. 

(82) — Commitment to Court of Session — Re- 
lease without trial.— A person committed to 
stand his- trial in a Court of Session was re- 
leased by the Sessions Judge “ without putting 
bim on his trial and without taking his 
defence ” on the ground that his complicity in 
the murder was entirely unproved and quite ; 
unlikely. Jleld that there was no provision of : 
law justifying such a course, and that the only i 
way in which the commitment could be dis- 1 
posed of was to proceed with the trial, and if ; 
the Government Prosecutor requested leave to ; 
withdraw the charge, or the evidence failed to ■ 
sustain it. then, the Sessions Judge should , 
have recorded a judgment of acquittal. The ^ 
accused himself was entitled to claim such pro- ; 
cedure as a protection against any future pro- 
ceedings, and his release, without this pre- 
caution being taken, was wholly erroneous. 

A. W.N. 1881, 60. 

Sec ACT IV OF 1871, s. 25. 16 B. 159. ! 

High Court’s power to issue Mandamus 

to commit case to it— See ACT X OF 1876, 
s. 147, 2 C. 278. 9 C. 397. 

— Charge under Registration Act — Whether 
Magistrate bound to commit it to Sessions 
See ACT m OP 1877, s. 83, 10 W.R. Cr. 21=6 

B. L.R. 693, note. 

—Commitment for an offence under s. 9 of 
the Act to the Sessions — See ACT I OF 1878, 
8. 9, 19 A. 465. 

See ACT IV OP 1879, ss. 46 and 46, Rat. 
XJn. Ct. O. 468. 

See BAED. 13 C.W.N. 43 = 36 C. 166=9 Cr. 
L.J. 876 = 1 Ind. Cas. 738. 

See CHABOE — ALTERATION OF CHARGE, 

A.W.N. 1662, 165. 


Commitment to Sessions Court— continued. 

See Conviction, Rat. Un. Cr. C. 413 = Cr. 
Rg. 79 of 1888. 

See Grim. Pro. Code (1872), ss. 297, 472, 

2 A. 398. 

See Grim. Pro. Code (1898), ss. 30, 34. 5 
N.W.P. 219. 

See CRIM. Pro. Code (1898), ss. 1G4 and 
350, L.B.R. (1893—1900), 52. 

See Crim. Pro. Code, ss. 190(l)(c). 191, 21 A. 
109. 

See Crim. Pro. Code (1898), ss. 208,212, 
215, A.W.N. 1906, 306 = 4 Cr. L.J. 452 = 4 
A. L.J. 44. 

See Crim. Pro. Code (1898), ss. 208 and 
347. 12 C.W.N. 1014 = 8 Cr. L J. 221. 

See CRIM. Pro. CODE (1898), s. 209, 148 
P.L.R. 1903. 

See Crim. Pro. Code (1898), ss. 209,436, 

24 M. 136 = 2 Weir 544. 

See CRIM. Pro. Code (1S98), s. 210, 11 
Bom. L R. 19 = 5M.L.T. 225 = 9 Cr. L.J. 
163 = 1 Ind. Cas. 104. 

— Framing of charge — Discharge of accused 
wrong— See CRIM. PRO. CODE (1898), s. 213, 

2 L.B.R. 140. 

See Crim. Pro. Code (1898), ss. 213, 215, 

2 Weir 258. 

See Crim. Pro. Code (1898), s. 215, A.W. 
N. 1906,28 = 3 A. L.J. 14 = 3 Cr. L.J. 94 = 1 
M.L.T. 61. 

— When could be quashed — See CRIM. PRO. 
CODE (1898), s. 216, 3 Bom. L.R. 703, 2 
Weir 262, 9 Cr. L.J. 250=1 S L.R. 6 Cr. 

See Crim. Pro. Code (1898), ss. 215, 436, 
439, 16 M.L.J. 529. 

See Crim. Pro. Code (1898), ss. 252,436 
and 437, 28 C. 211 = 5 C.W.N. 169. 

See CRlM. Pro. Code (1898), ss. 287, 288, 
350 and 436, 3 M.L.T. 25 = 7 Cr. L.J. 29. 

See Crim. Pro. Code (1898), ss. 337, 339, 

3 A. L.J. 615 = 4 Cr. L.J. 142 = A.W.N. 1906, 
258 = 29 A. 24, 7 M.L.T. 121. 

See CRIM. PRO. CODE (1898), ss. 346, 532, 
12 C.W.N. 136. 

See Crim, Pro. Code (1893), s. 347, l 
N.W.P. 307. 

See Crim. Pro. Code (1898). s. 349, l L. 
B.R. 141, 1 M. 289 = 2 Weir 425, F.B. 

See Crim. Pro. Code (1898), ss. 357, 637, 

2 Weir 434* 

See CRIM. Pro. CODE (1898), s. 423, ex- 
cept. 1 (d). 435 (1) to (3), 439 (1) to (4), 16 B. 580 
= Rat. XJn. Cr. C. 577. 

See Crim. Pro. Code (1898), s. 423 (6) (1), 

2WeiSri9.N. DAR. n ^ . 

SRWAQAft (KMshmieU 
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See Grim. Pro. Code (1898). ss. 426, 439 
(1 to 4), 440, 477. 2 A. 398. 

See Grim. Pro. Code (1898), s. 4-36, 26 A. 
664 = A.W.N. 1904, 125 = 1 A.L.J, 292. 

See Grim. Pro. Code (1893), s. 438. 7 M. ! 
L.T. 186. 7 M.L.T. 187. 

Sec Grim. Pro. Code (1893). ss. 438 (1), 
4.36, 1 C.L.R. 93. | 

See Grim. Pro. Code (1898), ss. 476. 477 I 
4 B. 287. i 

SccCrim. Pro. Code (189S), ss. 478, 195, ! 
IS B. 581. 

( 

SeeCRlM. Pro. CODE (1898). ss, 531, 532 ^ 
and 537, 17 M. 402 = 2 Weir 704 = 4 M.L.J. 
196. 

I 

Sce^ Crim, Pro. Code (1898). ss. 532. 5, 1 
3 A* [ 

Sec De.\FAND dumb PERSON. 27 C. 368 = 4 ' 

C.W.N. 421. ' 

See Death, l L.B.R. 259. 

See Discharge of accused. 9 Cc.L.J. 366 ’ 

= 1 Ind. Cas. 636. ! 

.See European British Sub.ject i l b r 

‘275, 1 L.B.R. 158. .tv. 


Common Assembly. 

See Unlawful Assembly. 

Common gaming house. 

See 1. Gaming. 

2 . Gambling. 

3. Gambling acts. 

See act XIII OF 1889, s. 66 (1) (<7). 167 
P.L.R. 1905 = 3 Cr. L..J. 78. 

See Bom. Act IV of 1837, 5 Bom. L.R. 
129, 6 Bom. L.R. 249. 

See BOM. ACT IV OF 1887. ss. 4. 6 and 7, 
7 Bom. L.R. 16 = 29 B. 226. 

See Bo.m. Act IV of 1887, s. 6. 1 S.L.R. 
Cr. 64=8 Cr. L J. 182. 

Sec U.P. ACT III OF 1867, s. 1, 27 A. 567. 

See Grim. Pro. Code (1898), ss. 102, 103. 
3 L.B.R. 229 = 4 Cr. L.J. 390. 

Common Intent. 

See abetment, A.W.N. 1887. 95. 

See Penal Code. s. .34, U.B.R. 1907. 
Third Quarter. Penal Code, 5 = 7 Cr. L.J. 
205== 14 Bur. L.R. 264. 


See Evidence, 1.3 c. 121. 

See Evidence Act, ss. 33. 157, 9 A. 672. 

See False charge. 5 l^r.L.T. 269 P B = 
32 jM. 258. 6 A.L.J. 939. 

See False evidence. Rat. Un. Cr. ( 
80* 

•See High Court, Jurisdiction of' 9 i 

288, P.B., 6 C. .584 = 8 C.L.R. 265. 

6;ee JOINDER OF CHARGES, 26 M. 592 = 
Wcir 297. A.W.N, 1883, 39. 

See JOINT TRIAL, A.W.N. 1881. 64. A W 
N. 1882 180, A.W.N. 1383, 158. 

JURY, 18 M. L.J. 66 = 3 
M. 127=3 M.L.T. 270 = 7 Cr. L.J. 325. 

Criminal Courts 

18 A. 350, 5 C. P.L.R. Cr. 7, 5 C. P.L.R. 48. 

See Magistrate, Duty of. i Weir 288. 

See PARDON, 3 M L.T. 407 = 31 M. 272 = 

V Or* • Xo3« 


Common Object. 

See UNLAWFUL ASSEMBLY. 

See Charge — Form of charge, 21 C. 
827. 

See Charge to Jury— Misdirection. 
4 C.W.N. 196. 

See Grievous hurt, Rat. Un. Cr. C. 14. 
See MURDER, '1 Weir 296. 

See PENAL CODE. ss. 34. 141, 142. 147 and 
149, 11 Cr. L.J. 30 = 4 Ind. Cas. 700=6 

M.L.T. 17. 

See Penal Code, ss. 71, 224. 225, 1 Weir 
34. 

See Penal Code. ss. 148 and 149, 2 J.G. 
7. 

See Private Defence. Right of, 12 C. 
W.N. 579 = 35 0. 384 = 7 Cr. L.J. 374, 8 C.L. 
J. 561. 


Joint inquiry prior to commitment — 
Preliminary Inquiry, 7 Bom. L.R. 457 = 
Gr. L.J. 432. 

See Reference. 7 N.W.P. 2ll. 

See Revision, 6 A. 40. 

—Committing Magistrate whether suboi 
ainate to the Sessions Judge— SVe SANPTim 
TO prosecute. 2 Weir 160. ^ANCTIOl 

See Sentence, 27 P-L.R. 1904. 

N wV® w Jubisdiction of. ; 

4 r n Un. Cr. C. 922 

4 C. 670 = 3 C.L.R. 599, 7 C. 662. 

See Trial, Rat. Un. Cr. C. 830, P.B. 


See Rioting, 8 C.L. J. 69 = 12 C.W.N. 944 
= 8 Cr. L.J. 129. 5 M.L.T. 285, 3 C.W.N. 605. 

Communication. 

See Defamation, ll C.W.N. 390= 5 Cr. L. 
J. 160. 

Commutation of sentence. 

See Sentence. 

See Sessions Judge, jurisdiction of. 
Rat. Un. Cr. C. 144. 

Company. 

See Dispute as to possession of m* 
MOVEABLE PROPERTY, 21 C. 915. 
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Companies Act. 

See ACT VI OF 1882. 

Compartment. 

See ACT IX OP 1890, s. 110, 24 B. 293=1 
Rom. L.R. 688. 

Compensation. 

1. — General. 

2. — Compensation to accused. 

3. — Compensation to complainant and 
HIS relatives. 

1. — (General). 

See Grim. Pro. Code (1893), ss. 250, 545. 

(1) — To accused, tvlten aivnrdable — Case tri- 
able only by Sessions Court. — Where a case 
ordinarily triable only by .a Court of Session is 
tried by a Magistrate empowered under s. 30. 
Crim. Pro. Code, thoMagistrateisnotcompetent 
to award compensation. 26 P.R. 1902. il4 P. 

R. 1902, R.). 

(2) — Criin. Pro. Code (1832), .s. 2oO — 
Covtpensation lohen awardable. — S. 250 of the 
Code authorizes the payment of compensation 
in cases where the accused has been .acquitted 
under s. 245, after the whole of the evidence 
in the case has been recorded. 10 B. 199. 

(3) — S. 250, Crim. Pro. Code, can only be 
applied when the discharge or acquittal is 

legal. 1 L-B.R. 44. 

(4) — It is sufficient to support an award of 
compensjvtion under s, 209, Crim. Pro. Code, 1 
1872, if the complaint is frivolous or ve.vatious. 
The latter is a question of fact for the decision 
of the Magistrate by whom the complaint is 1 
investigated. 2 Weir 319. 

(5) — It is only upon ,an acquittal under j 
s. 245, Crim. Pro. Code. 1S82, after taking > 
evidence for the prosecution or under s. 247, j 
upon the default of the complainant to appear, 
that an order of compensation, under s. 250, can 
bo made. An order awarding compensation by 

a l^Iagistrate on refusal to allow the complain 
ant to withdraw the prosecution is not a valid 
order. 14 P.R. 1884 Gr. and note ^ 

P R. 1885 Cr. and 19 P.R. 1888 Cr.J 

(6) — What the Code contemplates and directs ! 
is that, before making an order for the pay- 
ment of compensation, the Magistrate shall 
record and consider any objection which the ; 
complainant may urge and shall state in 
writing, in his order of discharge nr acquittal, 
his reasons for awarding the compensation. 
The order directing payment of compensation 

is to be embodied in the order of discharge or 
acquittal. The Code does not contemplate 
that a Magistrate shall acquit the accused and | 
shall thereafter hold an informal inquiry for 
the purpose of satisfying himself whether the j 
complaint was or was not frivolous or vexatious. 

14 C.P.L.R. 37 Cr. 

(7) — An award of compensation to an accused 

person under s. 250 may be legal, where, on a i 
complaint under s. 323, I.P.C., the Magistrate 
has proceeded under s. 352, and Chapter XX | 
of Crim. Pro. Code. 81 P.R. 1886 Cr. ! 


I Compensation — continued. 

1. — (General)— coHiiuut’f/. 

i (8) — Where a Magistrate ordered summons 

to issue to the accused on a charge for an 
' offence under s. 323. I.P.C., but, after examin- 
I ing two witnesses for the prosecution, altered 
the charge to one for an offence under s. 352, 

I and eventually acquitted the accused and 
j awarded compen.sation, held, that thr Magis- 
trate was not eompoteut to award compensa- 
tion. as he could not apply the procedure pres- 
' cribed in Chapter XX, Crim. Pro. Code, as 
the summons in the case waa issued for au 
I offence punishable with more than six months’ 

J imprisonment. 17 P.R. 1887 Cr. 

(9) — The complainant charged four persons 
with damaging his crops by pasturing sheep 
on them and with having forcibly rescued the 

' sheep when ho w;»s tiiking them to the pound. 

] The subordinate Magistrate trying tho case 
1 dismissed the charge as untrue and vexatious, 

I and. under s. 209, Crim. Pro. Code. 1872, 

[ awarded compensation to tho accused persons. 

' The District Magistrate, being of opinion that 
' there was evidence to show that damage was 
• caused to the complainant, and that he had 
valid reasons forebarging the accused, reported 
r tho case to the High Court. The High Court 
I agreed with the JIagistrate in much of his 
: estimate regarding the merits of the ca.se, and 
] held that, under the circumstances of the case, 
there was no sufficient justification for an 
order under s. 209. A.W.N. 1831, 167. 

(10) — An order of compensation under s. 209 
of the Crim. Pro. Code, 1372, cannot be made 
until all the evidence in support of the com- 
plaint is heard. Where a complaint is preferred 
by a person as the karituhi of another and the 
offence falling within the scope of s. 209, Crim. 
Pro. Code, 1872, relates to the karinda himself 
and not the latter, no order for compensation 
can he made against tho latter. A.W.N. 1882, 
116. 

(11) — An order for compensation can only be 
made upon an acquittal. A.W.N. 1883, 257. 

(12) — It is not competent for a Magistrate 
to award compensation to the accused in a 
trial held under Chap. XVII, Crim. Pro. Code, 
1872. A.W.N. 1881, 161. 

(13) — Crim. Pro. Code (1372), s. 2()y{ = s. 250 of 
the Cade of 1808) — Scope of the section . — The 
special provisions of s. 209 are applicable only in 
the case of original trials under Chapter XVI 
of the Code. The award of compensation by 
the appellate Court is illegal. 2 Weir 314 = 8 
M.H.C. App. 7. 

(14) — S, 250 applies only when a person is 
charged with an offence triable by a JIagistrate. 
But where the accused is charged with an 
offencoexclusiyely triable by a Court of Sessions, 
a Magistrate is not competent to award com- 
pensation, 2 Weir 315. 

(15) — S. 250 of the Crim. Pro. Code does 
not apply where the offence is not one to bo 
dealt with under Ch. XX of the Code. A. 

W.N. 1885, 45. 
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Compensation — continued. 

I 

1. — (General) — continued. j 

(16) — CrtJK. Pro. Code {1S72), s. 209~Com- \ 
pensation in warrant casi. — In a warrant case, ' 
no compensation can be awarded under s. 209, 1 
Crim. Pro. Code. 1872. A.W.N. 1881. 154- ■ 
[iJ.. A.W.N. 1881. 161J. 

I 

(17) — S. 250, Crim. Pro. Code. 1882. relates ' 
to summons cases and not to warrant cases. ' 

A.W.N. 1883. 130. 

I 

(18) — Crim. Pro. Code \189S), s. 2.oO~Scope \ 
of the section — Public Offi.cers. — The Legislature ! 
does not intetid that public officers or depart- j 
ments should be exempted from the liability 
to make compensation for vexatious and frivo- I 
lous complaints. 2 Weir 317. 

(19) — Crim. Pro. Code {IH9S), s. Com- 
plaint by public servant — Compensation.— “ ' 
Where proceedings are instituted on the infer- ' 
mation of a public servant, and an officer 
subordinate to him gives evidence in the case, : 
an order directing the latter to pav compensa- | 
tion to the accused is not proper. ’ 2 Weir 318. i 

(20) — Crim. Pro. Code s.‘J50— Report \ 

oj police constable — Acquittal of accused — Com- 
pensation. — Where a case has been reported by ■ 
a police constable, and the accused is acquitted, ; 
held that the Court is not competent to order j 
the police constable to pay compensation to ; 
the accused. A.W.N. 1883. 257. 

(21) — Withdrawal of complaint in a com- ^ 
poundable case — Compensation. — The with- 
drawal of the complaint under s. 248, Crim. ! 
Pro. Code, 1882, on the composition of the ' 
offence under s. 345, does not preclude the j 
Magistrate from directing the complainant to I 
pay compensation to the accused under s. 250, ! 
Crim. Pro. Code. 24 P.R. 1883 Cr. ^R., 19 I 
P.R. 1888 Cr.] 

(22) — Crim, Pro. Code (IS72), ss. 209. 910 — 
Case allowed to be withdrawn-— Compensation to 
acciused. — Held that the order of a Magistrate, 
awarding compensation to the accused, under 

-.409. Crim. Pro. Code. 1872. in a case which 
he had permitted to be withdrawn under s. 210, 
was illegal. A.W.N. 1881, 155. 

{9.'^)— Acceptance of razinama withdrawing a 
complaint — Compensation. — Where a Magis- 
trate accepts a razinama so far as to stop the I 
case against the accused, be should not treat j 
the case as one dismissed on the merits and 
award compensation without giving the com- 
plainant an opportunity to prove his case. 56 
P.R. 1887 Cr. 

(24) — Cross complahits — Compensation to the 
accused in the one case and fining the complain- 
ant in the first case as the accused in the 
second — Validity . — When two persons prefer 
cross complaints of assault, the Magistrate may 
dismiss the complaint of one of them awarding 
compensation to the other, and may also fine 
him in the cross case. It does not amount to 
fining twice for the same offence 28 P.R. 
1869 Or. 


Compensation — continued. 

1. — (General) — continued. 

(25) — Crim. Pro. Code, Act X of 1882, s. 250 
— Absence of complainant . — Where, on the 
absence of the complainant at the hearing, a 
Magistrate dismissed a complaint, acquitted 
the accused and, holding the complaint to be of 
a frivolous nature, awarded compensation to the 
accused, held that the order was legal. A.W. 
N. 1884, 115. 

(26) — Crif7i. Pro. Code il898), s. 250 — Fri- 
i'o/o«s complaint — Jurisdiction — Complaint di.s- 
missed without issue of proces.s. — S. 250 is 
not applicable to a case in which a complaint 
is dismissed without any process being issued 
for the attendance of the person against whom 

such complaint is made. A.W.N. 1906,306 = 
4 Cr. L.J. 452 = 29 A. 137. 

(27 ) — Frivolous a nd vexatious complaint— Com- 
pensation. — Where a Court awards compensation 
under the provisions of s. 250, Crim. Pro. Code, 
1898, the person against whom such compen- 
sation is awarded may show c.ause, with refer- 
ence to the evidence already recorded, why the 
complaint should not be held to be frivolous or 
vexatious, and why compensation should not 
be awarded ; but the section does not require 
that separate proceedings should be held and 
fresh evidence taken. A.W.N. 1898, 198. 

(28) — Whore a judicial officer from over- 
anxiety for the due administration of justice 
in his Court makes a mistake in taking steps 
against parties, whose conduct appears to 
obstruct the course of justice, somewhat too 
hastily and without due circumspection, it is 
not to be presumed that he had acted vexa- 
tiously, in the seuse of s. 270 of the Criminal 
Procedure Code, 1861, or otherwise than in 
perfect good faith, so as to justify an award of 
compensation to the person who was prosecuted 
by his directions. 15 W.R. 506. 

(29) — S. 270, Crim. Pro. Code, applic.s only 
to cases punishable only with fine or with im- 
prisonment not exceeding six months. Com- 
pensation to the accused for a frivolous and 
vexatious complaint of hurt is not, therefore, 
awardable. 5 M.H.C. App. 40. 

(30) — Where a complainant prefers th^ 
charges of three distinct offences, two of which 
are offences triable under Ch. XV of the Code 
of Criminal Procedure, a Magistrate may a^rd 
amends to the accused under s. 270 of the Co<^. 
if he considers the charge with reference to the 
cases under Ch. XV' to have been vexatious. 

13 W.R. Cr. 39. 

(31) — To accused for frivolous or vexatious 
complaint — Death of accused. — Where a 
trate awarded compensation to an accused, 
under s. 560, Grim. Pro. Code, 1882, the 
plainant applied to the High Court, under 435 
and 439, Grim. Pro. Code, for revision of tb*® 
order. Held that, as the accused had 

order could be made, as none could be passed W 
the prejudice of a person who could not 
with a notice. Cr. R^. 6 of 1893=»Rat uo. 
Cr. 0. 634. 
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Compensatioa — continued. 

1. — (General) —continued. 

(32) — Failure to substantiate charge — Cowi- 
mittal of prosecutor for false evidence — ActXXV 
of 1861, s. 270— Act Xnf 1872, s. 209. -When 
a prosecutor tails to substantiate his charge by 
making contnidictory statements, the Maais- 
trate. who tries the case under Ch. XV of the 
Criminal Procedure Code, can award compon- 
satiou to the accused, although he commit 
the prosecutor to take his trial on a charge of 
giving false evidence. 6 B.L.R. 298 = 15 
W.R. Cr. 9. [.ippf,, *22 C. 69G ; R., 30 C. 123, 
P.B.. 26 C. ISl, 21 M. 237]. 

(33) — Crim, Pro. Code (1882), s. 2o0 — Case 

Anstituted on complaint — Compensation to ac- 
■cused. — Where, upon a complaint to the 
police, the latter make an enquiry and send the 
•case for trial, the case is not instituted “ upon 
complaint ” within the meaning of s. 250 of 
the Code. In such a case, therefore, the Magis- 
trate is not competent to award compensation 
to the accused. 6 A. 98. [F., 7 M. 563] . 

(34) — Crim. Pro. Code U861), \s. 270 (s. 280 of 
the Code of 1898) — Complaint against a person 
as being of a bad character — Compensation . — A 
complaint made against any person that he is 
a person of bad character or repute is not a 
complaint of such a nature, that, if the Magis- 
trate dismisses the complaint as frivolous or 
vexvtious, he would be competent, under s. 270, 
Grim. Pro. Code. 1861. to award compensation 
from the complainant to the accused. 2 N.W . 
P. «7. 

(35) — Crim. Pro. Code (16^95) , s. 250 — Compen- 
^ationorderbyanappellate Court — Illegal. — The 
legislature intended that only the Magistrate, 
by whom a case is in the first instance heard, 
■can pass an order under s. 250 of the Code. It 
would be inconvenient if, when the tribunal 
before which the case is beard finds a charge to 
be proved, an appellate tribunal, when revers- 
ing that finding, could pass an order for com- 
pensation on the ground that the accusation 
which was established in the Court below was 
•either frivolous or vexatious. 3 A L.J. 382 = 
A.W.N. 1908, 145 = 3 Cr. L.J. 441 = 28 A. 625. 

(36) — An order for compensation under s. 250 
■cannot bo passed by an appellate Court. 

Z Bom. L.R. 841. 

(37) — CViwi. Pro. Code {1898), ss. 250. 423 
{1) (d ) — Compensation for making a frivolous or 
vexatious complaint — Appellate Court's power 
lo award — S. 423, sub-s. 1, cl. (d)— Power of 
the appellate Court under. — An appellate Court 
can pass an order against the complainant, 
Awarding compensation to the accus^ under 
8. 260, Crim. Pro Code. Suoh an order may 
very reasonably be regarded as a consequential 
order within the meaning of s. 423, sub-s. 1, 
cl. (d). 14 C.W.N. 212. 

(38) — Crim. Pro. Code {1861), a. 270 -Com- 
pensation on frivolous and vexatious complaints. 
— Fines on complainants, as compensation to 
the accused on frivolous and vexatiotis com- 
plaints, are awardable only in oases triable by 
Magistrates, in which a summons on complaint 
chall ordinarily iraue. 1 B.H.O. 181. - 


Compensation — continued. 

1. — (General) — continued. 

(39) — .\n order awarding compensation to the 
accused under s. 270, Crim. Pro. Code, 1861, 
can only be made in cases triable by Magistrates 
in which a summons on complaint shall ordi- 
narily' issue. 5 B.H.C. Cr. 12. 

(40) — Crim. Pro. Code (1695), s. 250 — Notice 
to accused imperative. — An order, awarding 
compensation to be paid by the complainant to 
the accused under s. 250, Crim. Pro. Code, 
should not be passed without notice to the 
complainant and without considering any of 
the objections the complainant may have to 
urge. 2 S.L.R. 4 Cr. = 10 Cr. L.J. 220. 

(ll) — Crim. Pro. Code {iS96J, ss. 250 (5), 
422 — Compensation, appeal aqainstorder grant- 
ing — Notice to accused, ttccessity of. — In cases 
of appeals under s. 250 (3), Crim. Pro. Code, 
which provides that there shall be an appeal 
from an order underthat section, itis necessary 
to give notice of the appeal to the accused, as 
he is the party prejudiced, if the appeal bo 
allosvcd and theorder for compensation rescind- 
ed. 5 M.L.T. 262 = 9 Cr. L.J. 150 = 19 M.L.J. 
130 = 1 Ind. Cas. 79 = 33 M. 89. 

(42) — Crim. Pro. Code (1898), .s. 250 — Ontis- 
sion to comply with procedure— Illegality — Not 
an irregularity. — Before making an order 
under s. 250. Crim. Pro. Code, the Magi.strate is 
required to give the complainant an opportunity 
of objecting, and to record and consider such 
objections. It has been held repeatedly that 
the above procedure enjoined by s. 250 is 
imperative, and omission to comply with it is 
not merely an irregularii,y, but an illegality. 
2 S.L R. 14 Cr. = lb Cr. L.J. 229. 

(43) — Crim. Pro Code{l898),s. 250 — Frivolous 
or vexatious — Ejusdem generis — False com- 
plaint not frivolous or ve.vo.lious. — Held, that 
the word “ vexatious” in s. 250 of the Code 
must be read as cjusdem generis with “ frivo- 
lous.” Both the words apply to that class of 
cases in which the aid of the law has been 
heedlessly invoked. And, therefore, where a 
^lagisbrate bolds the complaint to be false or 
needless, be cannot award compensation under 
this section. 9 Cr. L.J. 255 = 1 S.L.R. 12 Cr. 

(44) — Crim. Pro. Code (1696), s. 250 — False 
charge — Vexatious — Compensation — Discretion 
of trying Magistrate. — Held, that the words 
*' frivolous” or ” vaxatious ” used iu s. 250 
are not used ejusdem generis, and where 
a Magistnite holds that a complaint is not 
only false but vexatious, he has a discretion 
to award compensation, if he is of opinion 
that public policy docs not necessitate the 
sanctioning of a prosecution against the com- 
plainant. 9 Cr. L.J. 268, F.B. = i S.L.R. 23 Cr. 

(45) — Crim. Pro. Code (1896), ss. 250, 438 — 
Penal Code, s. 497 — Adultery — Di&cluirge of 
accused Iry Magistrate not competent to try — 
Compensation — Illegality — Reference un^er 
a. 438, Crim. Pro. Code — Grounds of reference 
to be stated . — A Magistrate, by whom a charge 
under s. 497, Penal Code, is not triable, but 
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Compensation — continued. 

1. — (General) — continued. 

who enquires into a charge of adultery and 
discharges the accused on the ground that no 
case is made out against him, cannot award 
compensation to the accused under s. 250, Grim. 
Pro. Code. A reference to the High Court 
under s. 438. Crim. Pro. Code, should contain 
a brief abstract of the case and the grounds of 
the reference. 9 Cr.L.J. 502 = 2 Ind. Cas. 159. 

( 46 ) — Criin. Fro- Code (189S), s.2oU — Aicnrd 
of compensation hij Divisional First Class Ma- 
gistrate — Powers of revision by District Magis- 
trate-Jurisdiction — Beiision by District Ma- 
gistrate of an order of discharge — Procedure . — 
The District Magistrate has no power to revise 
the order of a subordinate first-class Magistrate 
awarding compensation under s. 250, Grim. 
Pro. Code. Where a District ilagistrate is 
asked to revise an order of a Divisional Magis- 
trate discharging an accused person, and at the 
siime time directing the complainant to pay 
compensation to the accused under s. 250, 
Crim. Pro. Code, the proper course for the 
District Magistrate to adopt is either to 
decline to interfere, or, if he thinks interference 
necessary, to refer the matter to the High 
Court, which can deal both witli the order*of 
discharge and with the order for the payment 
of compensation. 4 Ind. Cas. 399. 

Pro. Code {1898), s. 250— Order 
for compensation — Fewer of revision by Sessions 
Judrje, — The Sessions Judge has no power to 
interfere in revision with an order of compen- 
sation passed by a First Class Magistrate, under 
the provisions of s. 250. 7 Bom. L.R. 998 = 3 Cr. 
L.J. 88. 

(48)— Cri)«. Pro. Code {1898), s. 2.50— False 
and vexatious complaint — Order of compensation 
— The order passed at the same time as the order 
of discharge. — A Magistrate, in discharging an 
accused, recorded, at the same time that he 
ordered the discharge, his conclusion that the 
case was one in which, subject to any objection 
that the complainant might urge against the 
direction, the complainant ought to be ordered 
to pay compensation for making a frivolous and 
vexatious complaint. He, then, as required 
b}' s. 250 (n) of the Code, recorded the com- 
plainant’s objection, and added, under cl. (6) of 
the section, to his orderof discharge, a direction 
that the complainant should pay compensa- 
tion : Held, the procedure adopted by the 
Magistrate was a sufficient compliance with 
the law as enacted in s. 250. 8 Bom. L.R. 847 
= 4Gr. L.J. 423. 

(491— Crim. Pro. Code {1898), ss. 250 and 345 
— False or vexaticnis charge — Compounding of 
offences — Procedure. — An enquiry as to whether 
a charge is not frivolous or vexatious, under 
8. 250 of the Crim. Pro. Code, can onlv be in- 
stituted for the purpose of deciding ’whether 
compensation should be paid to the accused 
person. Proceedings under s. 250 are inappli- 
cable where the accused person has himself, by 


Compensation — continued . 

1. — (General) — continued. ' ' ' ’ 

agreement with the prosecutor, arrived at a 
settlement, and been a party to the compound- 
I ing of the offence. 10 Bom. L.R. 1056 = 9 Cp. 
L.J. 186. 

( 50 ) — Crim. Pro. Code {1882). ss.248, 250 — 
Withdraival of complaint — Acquittal — Compen- 
sation. — Since s. 250 of the Crim. Pro. Code, 
applies only to acquittals under s. 245 ors. 247 
of the Code, compensation cannot be awarded 
in a case of acquittal under s. 248 on the with- 
drawal of a complaint. Rat- Un. Cr. C. 462 = 
Cp. Rg. 21 of 1889. 

(51) — Crim. Pro. Code {1898), s. 250 — 
Dismissal of comiylaint as false and vexatious — 
Order for compensation, whether valid — Penal 
Code, s. 211. — Where a Magistrate dismissed 
a complaint as false and vexatious, on finding 
that the complainant, with intent to cause 
injury to the accused, instituted the proceed- 
ings against him, knowing that there was no 
just and lawful ground for such proceeding or 
charge, and passed an order for compensation 
to be given to the accused, held, that the 
Magistrate did not exercise a proper discretirn 
in awarding the compensation and that the 
Magistrate would be at liberty, if he was so 
advised, to institute proceedings under s. 211, 
Penal (Ilode. 29 C. 479. [i?., 27 M. 59 ; Diss., 
15 C.P.L.R. 194]. 

(52) — Awardahle by order of discharge or 
acquittal. — It is the plain direction of the law 
that the award of compensation shall be made 
by the order of discharge or acquittal. After 
the completion of the order of discharge cr 
acquittal, the Magistrate is functus officio, and 
he cannot re-open the case to pass an order 
under s. 250, Crim. Pro. Code. L.B.R. (1893 — 
1900), 528. 

(53) — Order of compensation to accused — Ab- 
sence of complainant when Magistrate passes 
order acquitting accused— Procedure — Crim. 
Pro. Code [1898], s. 250. — Where a Magistrate 
intends to award compensation under s. 250, 
Crim. Pro. Code, 1898, his proper procedure 
is to stay delivery of judgment till the com- 
plainant has stated his objections under s- 250 
and the Magistrate has recorded his reasons. 

If the accused are in custody and the Magis- 
trate intends to acquit them, but is unable to- 
pass an orderof acquittal because of the absence 
of the complainant, they should be released on 
their own recognizances till the requirements 
of s. 250 are complied with. L.B.R. (1893 
1900), 565. (L.B.R,, 1893—1900, 528, R.) 

(54) — Crim% Pro.Code{1898),s. 250 — Scope of 
the section — Compensation — Order against 
police officer. — S. 250 is limited to cases insti- 
tuted by complaints as defined in the Code or on 
information given to a police officer or to a 
Magistrate. A Magistrate has no power ^ 

order a police officer, prosecuting a person in 
his capacity, as such, to pay compensation- 

7 C.W.N. 206. 
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Compensa Hon — coutinued . 


Compensation — continued. 


1 — (General) —continued. 

(55) — S. 250 is inapplicable to the case of a 
complaiot lodged bv a police officer acting as 
such. 5 C.W.N. 370. 

(5G) — An accusation, made to a police officer, 
who takes action upon it and lays the matter 1 
before the Magistrate with a charge sheet, 
cannot be Siiid to be a case instituted upor\ 
complaint. In such a case, the Magistrate has 
no power tc award compensation under s. 250, 1 
Grim. Pro. Code. 7 M. 66.3. 

(57) — Criin. Pro. Code {I89S), s. SoO — TV.ra- 
ftofts complaint — Compensation to the accused, 
order for — Reasons, su^ciency of . — A Magistrate, 
in ordering the complainant to pay compensa- ' 
tion to the accused under s. 250, on the ground 
that the complainant’s case is vexatious, should 
state his reasons why he thinks the complaint to 
be vexatious and should also state in his judg- 
ment the facts of the case with a criticism of 
the incidents involved in it. The statement 
that, in his opinion, the prosecution evidence 
is highly unsatisfactory and that, upon the evi- 
dence and the written statement and docu- 
ments, he has no hesitation in saying that the 
case is vexatious is not sufficient. 10 C.W.N. i 
644^3 Cr. L.J. 390. 

I 

(58) — Crim. Pro- Code (1863), s. 3)0 — Fn'vo- ; 
lous complaint of illegal seizure of cattle— Cattle 1 
Trapass Act (I of 1871). — The illegal seizure of ' 
cattle under colour of Act I of 1871 is not 
constituted an offence under that Act or other- 
wise, and, therefore, a Magistrate isnotcompe- j 
tent to award compensation under s. 250, Crim. 
Pro. Code, to the accused on a frivolous and 
vexatious complaint in respect of such alleged 
illegal seizure. 9 M. 102 = 2 Weir 315. [F., )3 
C. 304, 23 C. 248, 18 A. 353=16 A.W.N. 98) 

(59)— Crim, Pro. Code (1883), ss. 350 and 363 — 
Applicabilitij of $. 350 to summons cases . — 

S. 262 renders applicable, in the case of sum- 
mons cases, tried summarily, all the provisions 
of 8. 250, and in all cases, whether tried 
summarily or not, in which a Magistrate 
acquits and is aI.>oof opinion that the complaint 
was frivolous or vexations, it is open to him to i 
award compensation. 11 M. 142 = 2 Weir 314. 
(ii., U.B.R, (1906), 3rd Qr., Crim. Pro. Code, 
51 ). 

(60)— Crim. Pro. Code (1898), s. 350— Order 
for compensation to an accused person against 
whom a frivolous or vexatious accusation was 
instituted — Case instituted on informatton to a 
village Magistrate— Discharge of accused — 
Validity of order for compe^isation. — Where a 
complaint was made to a village ^lagistrate, 
who sent a report to the police and the police 
investii^ted the case and submitted a charge 
sheet to the Taluq Magistrate, held, that an 
order for compensation to be paid to the accused 
on his being discharged was not validly made, 
inasmuch.as.ipJfQcmation ..was not givan Jio the 
Magistrate, as the word is used in s. 250, the 
village Magistrate not being a Maccistrate with- ' 
in the meaning of that section. 25 M. 667 = 2 
Weir 318. 


1. — (General) — continued. 

(61) — Ciim- Pro. Code (1898), s. 350 — Order 
for compensation — Discretion of Magistrate . — 
The question whether tbo discretion given by 
s. 250 has been rightly exercised must always 
depend upon the facts of the p.articular case. If 
the false charge is of such a nature that a prose- 
cution is necessary on the grounds of public 
policy, it may well be that a Magistrate would 
exercise his discretion wrongly, if, instead of 
sanctioning a prosecution, he awarded com- 
pensation. If the false charge is one which docs 
not render it necessary on the grounds of public 
policy that a prosecution should be sanctioned, a 
Magistrate, who makes an order for compensa- 
tion, cannot be said to exercise his discretion 
wronglv. 27 M. 59 = 2 Weir 313. [F., 1 S.L.R, 
28 Cr.)“ 

(62) — Crtm. Pro. Code (1898), ss. 350 {^). 433 
— Compensation, oppealogninst order granting 
— Notice to accused, necessity of . — In cases of 
appeals under s. 2.50 (3). Crim. Pro. Code, which 
provides that there shall be an appeal from 
an order under that section, it is necessary to 
give notice of the appeal to the accused, as he 
is the party prejudiced, if the appeal be allowed 
and the order for compensation rescinded. 5 M. 
L.T. 262 = 9 Cr. L.J. 150=19 M.L.J. 130=1 
Ind. Caa. 79. 

(63) — Crim. Pro. Code (ifii>6), s. 350 — Non- 
Compliance with the provisions of s. 250 — Order 
for com 2 )ensalion . — Where a Magistrate does 
not comply with the provisions of proviso (a) 
to cl. (1) of s. 250. the order under s. 250, 
awarding compensation, cannot be validlvmade. 
2 Weir. 310. 

(64) — Crim, Pro. Code (1572), ss. 303 and 309 
( = 5. 350 of tJu; Code of 1898) — Ccnnplnint of 
offence triable as icarront case — Validity of 
trying the case as suHMUons case — Discharge of 
the accused — Award of comjicnsation . — S. 203 of 
the Code enables a Magistrate, if. after further 
examination of the complainant, he .ascertains 
that the offence is not properly described either 
in the complaint or in the summons, to convict 
the accused on any other charge proved by the 
facts, provided it was triable as a summons 
c.ase. Where the complaint and examination 
of the complainant and the evidence offered for 
the prosecution showed that the offences com- 
mitted by the accused were, if any, criminal 
trespass, voluntarily causing hurt, and abet- 
ment of causing hurt, held, that the Magistrate 
had no power to try the case as a summons 
case, and to award compensation under s. 209 
after discharging the accused. 6 M. 316. [R., 
5 A.W.N. 45.) 

<65) — Crim. Pro. Code (Act V of 1898), 
s. 350 — Compensation to accused —Restitution 
on cancellation of order. — When compensation 
awarded to an accused under s. 250 of the 
Crim. Pro. Code has been paid by the com- 
plainant and the order awarding it has been 
subsequently set aside, the compensation may 
be recovered under s. 547 of the Code. 2P.L. 
R. 1004. (12 P.R. 1885 Or.. 19 A. 112, F. ; 

2 P.R. 1889 Cr. and 14 P.R. 1902 Cr., R.). 
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Compensation — continued. 

1. — (General) — continued. 

(G6)— Grim. Pro. Code {Act V of 1898), 
s. HoO — Compensation for frivolous coin- 
plaint — Offence — Proceedings under s. 107, 
Code of Criminal Procedure. — A Jlagistrate 
is not competent, under s. *250. Grim. Pro. I 
Code, to award compensation to a person 
against whom proceedings under .s. 307. Grim. 
Pro. Code, are dropped, the proceedings not 
being a case in which a person is accused of an 
offence. 9 P.L.R. 1903. 

(C7) — Compensation under s.270. Grim. Pro. 
Code {1801) and under a special cause. — Com- 
pensation is awarded both under s. 270, Grim. 
Pro. Code, and under a special law {c.g., Cattle 
Trespass Act). 1 P.R. 1872 Cr. 

(G8 ) — Complaints under special late — Crim. 
Pro. Code {1861), s. 270.~S>. 270 of the Code 
of Criminal Procedure does not apply to com- i 
plaints under a special law, but only to ' 
complaints punishable under the Penal Code | 
with imprisonment for a period not exceeding 
six months. 14 W.R. Cr. 36. 

(G9)— CWm. Pro, Code {1898), s. 280~Avard 
of compensation and ifs reasons must be contain- 
ed in order of discharge. — In this case a 
Magistrate, after discharging the accused while 
the complainants were absent, procured their 
attendance subsequently and made an order 
awarding compensation to the accused. Held, 
that the order was unlawful as the Magistrate 
had no power to pass such an order after the 
discharge of the accused, s. 250 of the Code 
requiring that the order awarding compensu- i 
tion with the reasons for the same must be 
contained in the order of discharge. The 
Magistrate ought to have simply adjourned 
the case, without discharging the accused, 
with a view to procure the complainant’s at- 
tendance and to ask them to show cause against 
paying compensation and passed final orders in 
the case subsequent to those steps. 67 P.R. 
1905 Cr. = 181 P.L.R. 1903 = 3 Cr. L.J. 123. 

(70) — Crtnj. Pro. Code f 1898), ss. 250 and 
^31 — Compensation — Death of person applying 
in revision against order topay compensation — 
Abatement of application — Whether his legal 
representatives can conduct application . — 
Where compensation has been awarded under 
s. 250, Crim. Pro. Code, and an application for 
revision against this order has been made, 
pending which the petitioner dies, the applica- 
tion does not abate also, but can be prosecuted 
by his legal representatives. 24 P.R. 1908 Cr. 
=9 Cr. L.J. 103. 

(71) — Inipioper order for compensation. — A 
Karkun, attached to the establishment of a 
Subordinate Court, reported to the Sub-Judge 
of an obstruction to the execution of a writ of 
attachment of property, and the latter sent the 
case to a First Class Magistrate. The persons 
alleged to have obstructed the Karkun were 
acquitted, and the Karkun was ordered topay 
compensation to the accused. Held, that the 


I Compensation- continued. 

1. — (General) — continued. 

order for compensation was not proper, as the 
Sub-Judge and not the Karkun should be 
regarded as the complainant. 1 B. 176. [D., 
Rat. Un. Cr. C. 309J . 

(72) — Crim. Pro. Code, Act X of 1872, s. 209 
— Acquittal— Compensation.— The provisions of 
s. 209 of the Crim. Pro. Cede, as to the award 
of compensation on the dismissal of a complaint, 
do not apply to an adjudication of acquittal. 
Rat. Un. Cr. C. S3. 

(73) — Crim. Pro. Code, Act X of 1882, 
ss. 2.50, 242— Acquittal — Condition for compen- 
sation. — The word “acquitted” in s. 250 of the 
Crim. Pro. Code, implies that there has been 
at least an inquiry to the extent required by 
s. 242 of the Cede. Where the ^Magistrate dis- 
misses a complaint and acquits the accused 
for the non-appearauco of the complainant, 
no order for crirjfii^aticn can be made. A.W 
N. 1891, 63. 

(74) — Grim. Pro. Code-{186l), s. 44— Order 
for compensation-- Form — Where two persons 
were charged with theft and purchasing stolen 
property respectively, and the former was 
convicted and the latter was discharged on 
the ground that he had no guilty knowledge, 
/ieW, that the Magistrate was not competent 
to seize from the thief the money he bad with 
him and to pay it to the second accused as 
part of the purchase-money paid by him. A 
M.H.C. App. 28. 

(75) — The award of compensation, referred 
to in s- 44 of the Code of Criminal Procedure, 
should be a part of the sentence and order made 
upon a conviction for an offence of the nature 
specified therein, and it should be found upon 
a statement of loss, damage or expenses, as 
the case mav be, ascertained at the trial. 11 
W.R. Cr. 53. 

(16)- Act I of 1871 {Cattle Trespass), s. 20 
— Complaint of illegal seizure of cattle — Com- 
penstttiem to accused, whether can he en dered 
Crim. Pro. Code {1882), ss. 4 (a) and 250.-^ 
The illegal seizure of cattle is not an offence 
within the meaning of the Crim. Pro. Code, and 
the order for compensation to the accused, 
under s. 250 of the Code, cannot be made. 

M. 374 = 2 Weir 315. 23 C- 248 : R.. 

A. 353 = 16 A.W.N. 98. 23 C, 442j'. 

(77) — Security proceedings. — Proceedings 
under s. 107, Crim. Pro. Code, are not in con- 
firmity with the requirements of s. 250, Cr^- 

Pro. Code. 33 P.R. 1902 Cr. (15 A. 366, id- 

(78) — Under s. 660, Crim. Pro. Code, 1882. 
the Court is not competent to award compcDsa- 
tion on the dismissal of a complaint un 
s. 107, Crim. Pro. Code. 4 P.R. 1898. 

(79) — To a final order passed under s. 

Crim. Pro. Code. s. 260, Crim. Pro. Code, aces 
not apply. 37 P.R. 1684 Cr. 
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Compensation — continued. 

1, — (General) — contxniud* 

(80) — The provisions of s. SCO, Crini. Pro. 
Code, are not applicable to an application 
under s. 107, such proceedings not being a case 
in which a person is “ accused of an offence.” 

16 P.R. 1893 Or., 4 P.R. 1896 Cr. 

(81) — JF’nuoloMS complaints— Compensation to 

accused — C rim, I’ro. Code {1601), Chaple-' 
ATT’. — Compensation for frivolous complaint 
could only be awarded in trials under Chapter 
XV of Act XXV of 1861. 14 P.R. 1866 Cr. 

27 P.R. 1866 Cr.. 6 P.R. 1869 Cr. and 28 P.R. 
1870 Cr. 

(82) — Complaint by master on behalf of his 
servant. — Where, on behalf of the servants, the 
master make.s a complaint, held, that the 
Magistrate should not, on dismissing the com- 
plaint, order compensation to bo paid to the 
accused. 24 P.R. 1869 Cr. 

(S3) — To the police oj^cer for his efforts in a 
case. — It is illegal to order payment of part of 
the fine, imposed under Act III of 1867, to be 
made to a police officer for his efforts in the 
case. 2 P.R. 1870 Cr. 

(84) — Illegal order awarding compensation — 

Hevisional powers of Chief Court. — The power 
of the Chief Court, as a Court of revision, to 
set aside illegal orders awarding compensation 
includes the power to direct repayment ot I 
the money paid as compensation. 12 P.R | 
1885 Cr. (U P R. 1884 Cr., R.). i 

(85) — Sanction to prosecute ami awarding I 
compensation. — Although there i.s nothing in 
the Code, which makes it illegal for a Magis- 
trate both to award compensation to the ; 
accused and also to direct or sanction the 
prosecution of the complainant for bringing a 
false charge, yet, a Magistrate, who adopts 
such course, would be exercising his discretion 
improperly. 26 C. 181. [R., 18 P.R. J901Cr. = 
100 P.L.R. 1901, 30 C. 123. 15 C.l'.L.R. ly4. 
18 P.R. 1903 Cr. = 156 P-L.R. 1903, 6 P R- 
1904 Cr.] . 

(86) — A Magistrate is competent to order the 
prosecution of the complainant under s. 211, 
I.P.C., as well as award compensation to the 
accused under s. 250, Cr. P.C. 6 P.R. 1904, 
F.B., Cp. 

(87) — There is nothing in the terms of 

s. 250 of the Code of Criminal Procedure to 
justify the conclusion that a lilagistrate, who 
grants sanction to prosecute for offences 
punishable under ss. 211 and 193 of the Penal 
Code, is ipso facto debarred from also granting 
compeueation -to the person falsely accused. 
100 P.L.R. 1901. (21 M. 237, 22 C. 586.26 

C. 181, not F.). 

(88) — Held that a Mogistrate, by granting, 
or by expressing an intention to grant, sanc- 
tion to prosecute the complainant under s. 211. 
Indian Penal Code, is not precluded from 
awarding, under a. 250, Grim. Pro. Code, 
reasonable compensation to the accused. 80 
P.W.B. 1907 Cp. = 7 Cp. L.J. 231. 


Compensation — continued. 

1. — (General) — continued. 

(89) — Acquittal of accused— Older for com^ 
pensation — Validity. — Compensation under 
s.209of theCodeof 1872 may be aw’ardod, though 
the accused has teen tried and is acquitted 
under s. 211. Crim. Pro. Code. The first accus- 
ed was charged under s. 24, Cattle Trespass 

; Act, with having r<‘scued a cow from the 
possession of the complainant who was convey- 
ing it to a village pound to le impounded, and 
he was further charged, along with the s-ccond 
j and third accused, with using criminal force 
I to the complainant on the same occasion, 
i The first accu'-ed was convicted on both the 
charges, but the second and third accu^ed were 
acquitted under s. 211, and the complainant 
’ was ordered to pay compensalion. Held, that 
j the Magistrate was competent to pass the order 
, for compensation, as a complaint may be well- 
founded as regards some of the accused, and 
vet vexatious and frivolous as regards others. 

5 M. 381 = 2 Weip 316. fF.. lOB. 199]. 

(90) — An order to pay compensation may bo 
' added to an acquittal order made under s. 211 
! of the Crim. Pro. Code. 6 C.581. 

(91) — An award, under s. 270, Crim. Pro. 
Code. 1861, will not bar proceedings against 
the complainant under s. 211, Penal Code. 2 

Weir 311. 

(92) — Imprisonment in default of payment of . 
— A complainant, who has been ordered to pay 
compensation, cannot be ordered to undergo a 
sentence of imprisonment, in default of pay- 
ment. 13 P.R. 1896 Cr. i22 C. 586 and 18 A. 
96, F.). 

(93) — C'riiu. Pro. Code, Act Xof 168!i,ss. 500, 

380. H87 — Compensation — Imprisonment. — 

S. 560 of the Crim. Pro. Code, 1882, does 
not empower a Magistrate to award imprison- 
ment in the order for payment of the com- 
pensation. It provides a procedure for the levy 
of the payment, viz., that for levy ot a fine 
under ss. 386, 387. It is only when the com- 

I pensation cannot be recovered that the Magis- 
trate is empowered to award imprisonment. 
Rat. Un. Cr. C. 611 = Cr. Rg. 32 of 1892. 

(94) — Crim. Pro. Code [1882), s, 560 — Im- 
prisonment in default of payment of compensa- 
tion. — An order for imprisonment in default 
of payment of compensation is illegal. 22 C. 
586. ’ [F., 13 P.R. 1896 Cr.] . 

(95) — Compensation awarded under s. 560, 
Crim. Pro. Code, 1832, is recoverable as if it 
were a fine. But a Magistrate is not authoris- 
ed, immediately on ordering a complainant to 
pay compensation, to direct that he should in 
default be sentenced to imprisonment. Before 
imprisonment is awarded, an attempt must 
have been made to recover the money in the 
manner prescribed by s. 386, Crim. Pro. Code. 
18 A. 96. [F., 19 A. 73). 

(96) — Imprisonment in default — Validity of 
sentence. — An order of imprisonment in default 
of payment of compensation is not authorised 
by 8. 250, Crim- Pro. Code, 1898. 14 P. R. 
1902 Cr. (13 P.R. 1896, F.) 
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Compensation— contmned. 


C ompensation — con ti nued . 


1. — (General)— con/inw^d, 

(97) — Imprisonment in default of payment of 
part of — Proportioyi to maximum term—Crim. 
Pro. Code {18S2), s. 560. — When compensa- 
tion awarded undr-r s. 5C0. Crim. Pro. Code, 
1882. can only be partly recovered, the person 
ordered to pay compensation is not liable, on 
account of the unrecovered part of the compen- 
SJition. to the maximum term of imprisonment 
prcscribed by that section, one month, ' 

but is only liable to a part of a month, regulat- 
ed by the proportion which the unrccovered 
part of the compensation bears to the whole 
compensation awarded. L.B.R. (1893 — 1900), 
320. 

(93) — Crim, Pro. Code s.560 — Order 

for compensation — Case instituted on informa- 
tion given bu a I*olice Officer — Imprisonment in 
default of payment of conijicnsation. — The opera- 
tion of s. 500 is restricted to cases instituted 
by “complaint” as defined by this Code or 
upon information piven to a Police Officer or to 
a Magistrate.” It is clear that it will not 
apply to a case instituted on a Police report or 
on information given by a Police Officer. 
Held, that an order passed by a Deputy Magis- 
trate under the p»‘ovisions of s. 560 of the Code, 
directing a Police constable, who had arrested 
and charged a carter with an oflcnce under 
cl. 3, s. 34 of Act V’ of 1861, and who had 
failed to prove such (;h.\rge, to pay the carter 
Rs. 20 as compensation or undergo simple im- ! 
prisonment for a fortnight, was illegal, 

22 B. 934, 5 C.W.N. H70;/i., U.B.R. (1897- : 
1901), 08, Cr.], It is extremely doubtful whe* ; 
ther a Magistrate has, under the section, any 
jurisdiction to make an order for imprisonment 
in default of payment of the compensation. 
Anyhow, the order for imprisonment could i 
only be made, if the compensation could not 
be realised by distress, and it is illegal to make j 
such an order, until some attempt has been 
made to levy the amount of the compensation. ; 
21 C. 979. [if’., 22 C. 58G ; R., 2 Weir 321 = 26 i 
M. 1273. j 

(99) — S. 250 does notpermit a Magistrate, who 
has passed anorder directing the complainant to 
give compensation to the accused, forthwith to 
add to his order that, in default of paymciil of i 
compensation, imprisonment for a certain term ■ 
shall be undergone. The law requires that an ' 
attempt should be made to realise the amount, i 
and if it be not recovered, an order of impri- j 
sonment may be passed in default. 5 C.W.N. ! 
213. ; 


(100) — The compensation which the Court is 
empowered to give under s. 250 is not a fine, 
but is in the nature of damages for malicious 
prosecution, although it is made recoverable in 
a summary manner as if it were a fine. An 
imprisonment cannot be ordered on intimation 
by the person directed to pay compensation 
that he is unable to pay it. 26 H. 127 = 2 
Weir 321. 

(101) — Imprisonment can only be awarded 
on failure to recover a fine. An order awarding 


1 . — (General) — continued. 

imprisonment in default of payment of com- 
pensation is, therefore, not valid. 2 Weir 
320. 

(102) — A sentence of imprisonment awarded 
in default of payment of compensation is not 
warranted by law. The law prescribes that 
the compens:ttion may be levied as a fine, but 
it does not say that imprisonment may be 
awarded in default of payment. The ordinary 
mode ol levying fines is laid down in s. 386, 
Crim. Pro. Code. 22 C. 139. [R., 3 L.B.R. 32. 
2 Weir 320] . 


(103) — It is only if the compensation awarded 
under s. 250 of the Code of Criminal Procedure 
cannot be recovered 'hat imprisonment can be 
awarded, but the ISlagistrate may, if he thinks 
fit to do so, take action under s. 388 (2) of the 
Code. 17 C.P L.R. 104. 

(104) — A ^lagistrate should not direct a com- 
pl.'iinant to pay compensation, under s. 250 of 
the Code, arid at the same time make an order 
of imprisonment in default. The proper pro- 
cedure is to recover the fine, in the first instance, 
under ss. 386 and 387 of the Code, and. if it is 
not found to be recoverable, the Magistrate can 
order imprisonment under the proviso to s. 250. 
3 L.B.R. 32. 


(105) — Crim. Pro. Code {1898), s. 250 — Com- 
pensation for frivolous and ve.rotwus accusation 
— Objection against awarding it — Imprisonment 
in default . — A Magistrate should record and 
consider any objection which the complainant 
might urge against the making of an order for 
compensation, and a failure bo do so makes the 
order bad in law. [R., U.B.R. 1906. 3rd Qi*.. 
Crim. Pro. Code. 51 = 6 Cr. L.J. 2981. Im- 
prisonment in default of payment of compen* 
Siitioii cannot be awarded, unless it is found 
that the payment of the compensation cannot 
be enforced by legal process. 5 C.W.N. 214. 


(106)— Crim. Pro. Code ( 1861 ) , s. 294— Impri- 
sonment of sureties. — S. 294 makes no provision 
for the sureties being imprisoned. 4 M H C. 

App. 68. 


(107) — Crim, Pro. Code, Act X of 1882, $. 2JiO 
— Compensation — Fine. — Where a complaint 
is thrown out as false, the Magistrate can order 
compensation to be paid by the complainant to 
the accused, but cannot impose a fine on 
complainant and order a portion thereof to be 
paid to the accused. A.W.N. 1886, 44. 

(108) — of— Crim Pro. Code (7d^). 
5 . 560 — Compensation cainoot be awarded, under 
s. 560, in cases in which there has been a dismis- 
sal of the complaint without issue, of 

for compelling the attendance of the accused. 
8 P.R. 1897 Cr. ; 14 P.R. 1897 Cr. 

(109) ^A Magistrate, baa no jurisdioti*" to 
award compensation under s. 660 in 
triable exclusively by a Court cf Session. » 

Un. Cr. C. 981=‘Cr. Rg. 14 of 1898. 
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Compensation— contlnned. 

1. —(General)— t'Ort/iuiw’d. , 

(110) — Before directing a compUiiuant to pay 
compensation, the Jlagistnite should comply ' 
■with provisos (n) and (b) of s. 560, which are 
imperative, and the complainant ought to bo 
given an opportunity to show cause against it. j 
Rat. Un. Cr. C. 725 = Cr. Rg. 53 of 1894. 

(111) — When awardable and from whom to be 
levied — Ci~im. Pro. Code (i882), s. 500 — l*cnol ^ 
Code, s. 366. — Compensaxtion can only be given | 
under s. 560 of the Crim. Pro, Code, 1882, when • 
the complaint is of an offence triable b>j n 
Magistrate. An offence under s. 366, Penal 
Code, is not triable by a Magistrate. Compen- 
sation can only bo recovered from the person 
upon whoso complaint or information the | 
accusation was made, and not from a per- 
son who did not institute proceedings, but was 
examined as a witness. L.B.R.(1893 — 1900), 
443. 

(112) - Crim. Pro- Code (186:.*), s. 560— Charge 
on several counts — Acquittal on otwand comic- 
tion On another — Compensation to accused.^ 
Where a person charged under ss. 352 and StO, 
Penal Code, was convicted under s- 352, being 
discharged under s. 379, and the Magistrate 
ordered the complainant under s. 560. Orim.l’ro. 
Code, to pay compensation for the accused, held, 
that the order directing the complainant to pay 
compensation should be set aside, as s. 560 could 
only operate when there was a complete dis- 
charge or acquittal. 24C. 53 = 1C.W.N. 17. 

(113) -Cri7«. Pro Cotie (ISS:^), s. 560— Com- 
plaint by police — Compensation tt) the accused. 

An order for the payment of compensation to 
the accused, under s. 660, Crim. Pro. Cod<^ i.s i 
not legal when the complainant is a police 
officer. 22 B. 934. 

(114) — Crim. Pro. Code {1883), s. otip— HVoufl- 

ful seizure of cattle— Compensation — Cattle 'Ires- ^ 
pass Act, I of 1871, s. 80.— A. wrongful seizure of . 
cattle is not made punishable under any law. i 
Therefore, a complaint of the illeg.al seizure of ^ 
cattle is not a complaint of an offence within , 
the meaning of the Code, and s. 560 is not 
applicable. Compensation to the persons again.st 
whom the complaint is made cannot, therefore, 
be awarded. IS A. 3S3. 

(115) — Crim. Pro. Code (ISBi), s. 560-Com- 
pensatioii on a co7nplaint under s, 110, Criut. 
Pro. Code. — S. 660 contemplates information 
and accusation of an offence, and provides com- 
pensation for a person who has been discharged 
or acquitted of such offence, the accusation 
against him being held frivolous or vexatious. 
Compensation cannot be granted to a person 
respecting whom a rule issued under s. 110 has 
been discharged, as he is not charged with any 
offence. 15 A. 365. IF., 25 B. 48, 33 P.R. 
1902 Cr. ; li., 131 P.L.R. 1905 = 42 P.R- 1905 
Cr.]. 

(116) — Cmm. Pro Code {1883K —Order 
Jor eonipensalion to the accused — Subsequent 
order to prosecute the complainant under s. 211, 
Penal Code, and his witnesses unde*' s. 193, 

55 


Compensation — continued. 

1. — (General) — continued. 

Penal Code, validity of. — There is nothing in 
the terms of s. 560, Crim. Pro. Code, to justify 
the conclusion that a Magistrate, who grants 
sanction to prosecute for offences punishable 
under ss. 221 and 193, Indian Penal Code, is 
ipso yurfo debarred from also granting compen- 
sation under s. 560 to ihe person falsely charged. 
Whore a Magistrate acquitting the accused of 
the charge of theft directed the complainant to 
pay compensation to the accused and subse- 
quently granted sanction to prosecute the com- 
plainant under s. 211 and bis witnesses under 
s. 193, Penal Code, held, that the order grant- 
ing sanction was not illegal on the ground of 
the previous order for compensation. 21 M. 
237 = 2 Weir 312. [F., 15 C.P-L.R. 194 ; i?., 

100 P.L.R. 1901=18 P.R. 1901 Cr., 27 51. 59. 
26 A. 512=1 A.L.J. ‘:34 = A.W.N. 1904.116]. 

(llTj — Crim. Pro. Code (1861), s. 41 (s. 515 
of the Code of 1898) — Compenstitio}i to i)inocent 
purchaser of stolen property out of fine . — 
Compensation cannot be awarded to an innocent 
1 purchaser of stolen property out of the fine 
imposed upon the accused, the thief. 2 Weir 
715 = 7 M.H.C. App. 13. (F., 2 Weir TIC]. 

(118) — It is uot lawful to direct payment of 

part of the fine imposed on a person convicted 
of theft as compensation to an innocent 
purchaser of stolen property. The sale to the 
purchaser is not the offence complained of 
within the meaning of s. 308. 6 M. 286 = 2 

Weir 716. [F.. 2 Weir 716] . 

(119) — Crim. Pro. Code (1883), s. 560-Shoic 
ing cause-- Award of compensation — Death of 
accused — Pevisicn by High Court. — Before 
ordering compenration to be paid to an accused 
person under s. 500 of the Crim. Pro. Code, 
the Magistrate should call on the complainant 
to show cause. 

(120) — Setting aside of order for payment of 
compensation — Itefund, how enforced. — Where 
an order for payment of compensation has been 
set aside by an appellate Court or the Court of 
Revision, the refund cf compensation can be 
enforced under s. 547. Crim. Pro. Code, as if 
it wore a fine. 29 P.R. 1903 Cp. (12 P.R. 1885 
Cr., 19 A. 112. F; 2 P.R. 1869 Cr.. Not F.) 

(121) — Compensation in false cases of thejt . — 

Compensation is not awardable in false cases 
of theft. 3 W.R. Cr. 70. 1 W.R. Cr. 1, 2 

! W.R. Cr. 57, 7 W.R. Cr. 40. 7 W.R. Cr. 12. 6 
W.R. Cr. 56. 18 W.R. Cr. 6. But see 23 W.R. 
Cr. 17. 

i (122) — Where the offence complained of is 
; theft, the offence being one not referred to in 
I Ch. XX of the Grim. Pro. Code. s. 250 does not 
t apply, and- no order for compensation can be 
I made. A.W.N. 1885, 258. 

(123) — In cases of defamation. — Compensation 
is not awardable in cases of defamation, 1 W.R. 
I Cr. 6. 
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Compensation — continued. 
!• — (General)— 


Compensation — continued. 
1. — (General) — ccnicluded. 


(124) — House-breaking . — Compensation can- 
not be a%varded in a case of house-breaking bv 
night. 7 W.R. Cr. 12. 

(125) — Wrongful conjineinent. — Compensation 
cannot be awarded in a case of wrongful con- 
finement. 7 W.R. Cr. 11. 

(126) — Mischief — House-trespass. — The sec- 
tion did not apply to cases of mischief com- 
mitted on land and house-breaking by night, 
though both contain an element of criminal 
trespass to which s. 270, Crim. Pro. Code, does 
apply. 8 W.R. Cr. 54. 

(127) — Fine— Crim. Pro. Code (1861), Ch 

XIV. — A fine cannot be awarded as compen- 
.sation in a case falling under Ch. XIV of the 
Code of Criminal Procedure. 1861. 3 W.R. 

Cr. 60. 

(128) — Penal Code, s. 374. — Compen.sation is 
awardable only in cases under Ch. XV of the 
Crim. Pro. Code, and, therefore, not in a case 
under s. .874 of the Penal Code. 5W.R. Cr. 1. 

(129) — Recovery of amount when not paid — 
Distress irairant — Crim. Pro. Code (1872), 
$. 209. — A ^lagistrale in making an order for 
compensation is bound, if the amount be not 
paid, to proceed to the recovery of it by distress 
and sale of the moveables of the person ordered 
to pay ; but, if such per.son admits he has no 
goods, and thereby waives the right to have 
the amount levied by distress, the Magistrate 
may proceed to imprison him in the civil jail. 
The warrant of distress cannot have currency 
simultaneously with the imprisonment. 23 
W.R. Cr. 65. 

(ISO)— Alteration of charge to bring offence 
under Ch.XVof Crim. Pro. Code (756/).— Where 
a Magistrate is dealing with a charge which he 
has the power to dispose of finally under 
Ch. XV of the Code of Criminal Procedure, 
although the charge, as originally laid, foil 
under Ch. XIV, he has a discretion to inflict a 
fine under s. 270 of that Code. 10 W.R. Cr. 

49. 

(131) — Failure to prove case — Crim. Pro. 
Code (7567), s. 270. — The High Court refused 
to interfere with the order of a Magistrate 
fining complainants under s. 270 of the Code 
of Criminal Procedure, when it appeared, after 
due enquiry by the Magistrate, that the 
complainants laid claim to large junitnas in a 
chur, without possessing anv documents tc 
prove their rights. 11 W.R. Cr. 10. 

(132) — Amount of compensation — Crim. Pro, 
Code (1861), s. 270. — Since the passing of Act 
VIII of 1869, it is competent to a Magistrate, 
under s. 270, in a case in which more than 
one person has been accused, to awrd cam- 
pensation not exceeding Hs. 60 to each person 
14 W.R. Cr. 76. 

(133) — of compensation, — Rs. 60 is 
the measure of compensation awardable from ! 
any complainant, irrespective of the number of ; 
accused persons. 8 W-R. Cp. 34. 


I (134)— Crim. Pro. Code, Act V of 1608, 

t s. 250 — Compensation — Pj'ocedure. — A Magis- 
trate, having come to the conclusion that a 
I complaint was frivolous or vexatious, after 
j acquitting the accused, ordered the complain- 
I ant at the end of the judgment to show cause 
why an order for compensation should not be 
made. The complainant appeared on a sub- 
sequent day to show cause, but an order under 
s. 250 of the Crim. Pro. Code was eventually 
made. Held that this was not quite a regular 
procedure, but that the irregularity was waived 
.and that the High Court could not interfere 
with the order in revision. A.W.N. 1905,214 
= 2 Cp. L.J. 523. 

(135) — Crim. Pro, Code, Act A’ of 1882, 
s. 560, cl. ] — Successor in office — Jurisdiction 
. — Compensation. — Where an order for compen- 
I sation under s. 560 of the Crim. Pro. Code 
I was made by a Magistrate who succeeded in 
office the Magistrate who had tried the c.ase 
and bad directed the complainant to show 
cause why such order should not be made, held 
that he acted without jurisdiction. A.W.N. 
1692, 58. 

, (136) — "Taken into account" — Crim. Pro. 

Code (1872). s. 308. — The expression " taken, 
i in to account” in the Code of Criminal Proce- 
dure, R. 30.S. means that the compensation 
awarded by the IMagistratc is to be taken into 
consideration by the Court in a subsequent 
j civil suit, not that it is to bo afterwards 
deducted from the damages awarded. 22 W. 
R. 336. 

2. — (To accused). 

See Crim. Pro. Code (1898), s, 250. 

(1) — Compensation to accused, nature of . — 
The award of compensation is by way of amends 
to the accused and should not be credited to 
! the Government. 102 P.R. 1866 Cr.;l P.R* 

I 1869 Cp. 

I (2) — Compensation may bo awarded to .an 

I accused person on the dismissal of the com- 
plaint, on the ground of its being frivolous and 
vexatious, although the complaint is not one 
of an offence under the Penal Code. 4 N.W. 

P. 94. 

(3) — Crim. Pro. Code (7567), s. 270— Com- 
pensation. — Compensation can be awarded 
under s. 270, Crim. Pro. Code, 1861, only when 
a complaint of an ofience triable by a Magis- 
trate under Ch. XV is dismissed. 6 M.H.C* 
App. 49. 

(4) — Crim. Pro. Code (7595), s. 250— Compen- 
sation. — To justify the award of compensation 
under s. 250, the Magistrate himself must 
acquit the accused under s. 245 or s. 247 : hot 
where a case is compounded under s. 346, the 
composition in itself has the effect of an acquit- 
tal ; neither in that case nor in the case ^ 
acquittal recorded by the Magistrate 

s. 24S, can compensation be legally awardw- 
19 P.R. 1888 Cr. (24 P.R. 1888 Cr.; 14 P.B. 
1884 Gr.,R.). 
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Coinpensa^/on-- continued. 

2.— (To tCGOUsed) — coiitimted. 

(6)— -Only in cases where the complaint is 
dismissed, and nob in cases whore the com- 
plaint is allowed to be withdrawn, can the j 
accused be compensated . 26 P.R. 1870Cr.; 16 [ 

P.R. 1871 Cr. 

(6) — Coinplaint against several accused — Dis- 
missal of complaint as against one — Conipeiisa- j 
Hon. — A Magistrate is competent , in a complaint ! 
against several persons, to award compensation ’ 
to one of them, when be dismisses the com- : 
plaint against him as vexatious. 15 P.R. 1877 ; 
Cr. 

I 

(7) — To accused — His right to be heard in i 

proceeding relating to compensation. — An ac- 
cused person to whom payment of compensation 
has been ordered has no right to be heard in ■ 
a proceeding relating merely to the order of 
compensation, as he is not “ an accused person ” | 
within the meaning of s. 439. 14 P.R. 1888 

Cr. I 

I 

(8) — Compensation to accused — J^ower toaivard 
compeiusation without hearing evidence. — Held 
that it was not competent to the Magistrate to 
order compensation to the accused under 
s. 270. Act XXV of 1861, without hearing evi- 
dence. 2 B.L.R. S.N. 15 = 10 W.R. Cr. 61- 

(9) — Order for, appeal btj complainant from 
-^Necessity of notice to the accused and the 
public prosecutor. — In this case, an order of 
a Magistrate awarding compensation to the 
accused was reversed, on the appeal preferred 
by the complainant, without notice either lo 
the accused or to the Public Prosecutor. Held, 
on revision, setting aside the said order of the 
appellate Court, though there is no express 
provision directing that notice should be given 
to the accused in such a case, yet, on the 
principle audi alteram partem, the accused 
should be given notice of the appeal so .as to 
afiord him an opportunity of supporting the 
order passed in his favour. Also, according to 
the letter of the law, notice should also be 
given to the officer, if any, appointed by the 
Local Government referred to in s. 422 of the 
Grim. Pro. Code. The safer course in such 
an appeal, therefore, unless it be summarily 
reject^, is to give notice to both the accused 
and the officer referred to. 29 M. 187 = 3 Cr. L. 
J. 452. 

(10) — Crim. Pro. Code 11861). s. 270 (s. 3.50 

of the Code of 1898) — Compensation, aicard of — 
Right of suit. — The compensation which a 

Magistrate, who dismisses a complaint as 
frivolous or vexatious, is empowered in his 
discretion to award to an accused person, does 
not deprive the latter of any right of suit in the 
Civil Court which he may possess. 2N.W.P. 
98. 

(11) — Crim. Pro. Code [1861), s, 270 {s. 260 
of the Code of L898) — Compensation, nature of, 
and how be realised. — A M.agistratc dismiss- 
ing a complaint can award to the accused a sum 
not exceeding Bs. 60, os compensation. He 
cannot exceed that amount and be cannot 


CompeASAf/on— continued. 

2,— (To accused) — 

impose it as a fine otherwise than in compensa- 
tion. He cannot directly sentt nee the com- 
plainant to imprisonment in default of payment. 
The amount awarded is recoverable by distress 
and sale of the complainant's property, and in 
default of such distress, by iitipiisonment of 
the complainant in the civil jail for any time 
not exceeding 30davs, unless it shall be sooner 
paid. 2 N.W.P. 430. [R., 21 C. 979] . 

(12) — Crim. Pro. Code {1873), s. 300 (s. 260 of 
the Code of 1898) — Order for compensnlion — 
.danrd of, after hearing defence uitncsscs . — If 
the Magistrate finds that the complaint is 
frivolous or vexatious, be may dismiss the 
complaint, and, in his discretion, may. by 
his order of dismissal, award compensation. 
Where, owing to the exaggerated statement of 
the complainant or some such cause, the 
Magistrate is not able to detect the frivolous or 
vexatious character of the complaint, he may 
award compensation after hearing thceNidcnco 
I for the defence. 2 Weir 316. 

(13) — Award of — To accused— Recovery of 
, paid as compensation. — Where, under the 

ordei-s of an Inspector of the Railway Police, on 
the report of the Railway constable, theac cused 
I was charged, tried and discharged by the Magis- 
' trato, and awarded compensjition to be paid by 
' the constable, held, that the order for compen- 
sation was not a valid order, as he was not the 
complainant. The Code of 1872 had no provi- 
sions for recovering the amount paid away to 
the accused as compen.-alion. when the order of 
I payment is set aside. 16 P.R. 1879 Cr. 

{l^)— False case . — A Magistrate is competent 
to order the complainant to pay compensation 
to the accused in a case which is wilfully false, 
as such a case is necessarilv vexatious. 18 P.R. 
j 1903 Cr, 

(15) — A Magistrate is not precluded from 

awarding compensation to the accused, merely 
because he finds that the complaint is false. 
15 C.P.L.R. 194. (26 C. 181. 29 C. 479. dw- 

approved; 21 M. 237, approved). 

(16) — Compensation to the accused may be 
awarded under s. 260 of the Grim. X*ro. 

I Code in a case found to be false by the 
i trying Magistrate- 156 P.L.R. 1903. (28 C. 

261. 4 Bom. L.R. 646. Diss.\ 26 C. 181, R.) 

i (17) — The provisions of s. 260, Crim. Pro. 

' Code, apply only to cases where the charge is 
, frivolous or vexatious ; they do not apply where 
, the charge is false. 4 Bom. L.R. 645. 

; 156 P.L.R. 1908; D., 5 Bom. L.R. 128]. 

' (18) — S. 260, Grim. Pro. Code, contemplates 

a case where the accusation is false ; a charge 
that is false must also be vexatious, though it 
may not be frivolous as well. 5 Bom. L.R. 128. 

(19) — Reid by the Full Bench (Prinsep, C.J., 
dissenting) : — Where an accusation is frivolous- 
I or vexatious, the fact of its being false as well 
1 cannot disentitle the accused to compensation 



871 


THE ALL INDIA DIGEST. 


872 


Compensation — continued. 

2. (To accused) — concluded, 

under s. 250. An order for the payment of com- 
pensation, therefore, can be m.ide in a case, 
which is false as well as frivolous or vexatious. 
30 C. m = 6C.W.N 799, F B. (28 C- 251. Over-) 
[F., o Horn. L.R. 128. A.W.N. 1904, 116 = 26 
A. 512, 30 P.W.R. 190/ Cr.J 

{'10)~Crim. Pro. Code (1SS2), s. 550— Fn/se 
convjlaint by Municipal servant, who had the 
Ruction of the Municipality to prosecute — 
Compensatton. — The accused was charged under 
the sanction of a District Municipality, and 
on a complaint made by a Municipal peon, 
with the olTence of easing herself within the 
Muni.dpal limits in a prohibited place. Tlie 
Magistrate, who tried the case, acquitted the 
accused and ordered the complainant, under 
s. 250 of the Crim. Pro. Code, to pay the accused 
Re. 1 only as compensation. The' District Ma- 
gistrate^ on the authority of Keshav Tjokshman 
,1 B. 175, 177) referred the case to the High 
Court for reversal of the order of compensation. 
Held, that the case differed from the one cited, 
as there the complaint was preferred by a 
Judge acting judicially. An executive body 
cannot authorize a servant to prefer a wrongful 
complaint and so screen the complainant from 
a legal penalty. Rat. Un. Cr. C. 309 = Cr. Rg. 
61 of 1886. 

{il)-~Crim. Pro. Code UdT2). s. 202 (s. 2o0 
of the Code of JS9b) — False complaint, whether 
vexatious. — A false complaint is also a vexa- 
tious complaint. 2 Weir 313. 

{'2'2)— False complaint — Award of compensa- 
tion — Crim. Pro. Code {lHti2), s. 2o0— Cattle 
Trespass Act, 18TI, s. 20.~X Magistrate cannot 
award compensation under s. 250 of the Crim. 
Pro. Code, to be priid to the accused in a frivolous 
and vexatious complaint, under s. 20 of the 
Cattle Trespass Act of illegal seizure of cattle. 
13 G. 304. (R., 18 A. 353 = 16 A.W.N. 9S]. 

2. — (To complainant and his relatives). 

See Crisi. Pro. Code (1S9S). s. 545. 

(D— eViw. Pro. Code {1882), s. 545— Compen- 
sation outoffineimposed upon thenccused— When 
awardable. — A Magistrate, acting under s. 545 
of the Grim. Pro. Code, cannot, in awarding 
compensation out of the fine imposed upon the 
accused, order the payment of the sum to the 
complainant which he might have given to the 
accused for bribing others. Rat. Un. Cr. C. 
373 = Or. Rg. 21 of 1888. 

(2) — S. 545, Grim. Pro. Code, does not empower 
a Court to award compensation for alleged offen- 
ces other than those which form the subject of 
enquiry in the case in which the order is made, 
still less for offences of which the accused is 
acquitted. Rat. Un. Cr.C. 407 = Cr. Rtf. 72 of 
1868. ^ 

(3) — Under s. 5A5. Crim. Pro. Code, 18S2, 
auTiward of compensation cannot be made in 
addition to the fine imposed, but must be made 
payable out of the fine itself. Rat. Un. Cr. 
Vt 196. 


' Compensation— continued. 

I 

I 3.— (To complainant and hia relatives) 

I — continued. 

I 

(4) — Under s. 545, pavment of compensation 
can only be ordered out of the fine recovered ; 
and it is not competent to a Magistrate to award 
I compensation in addition to the fine imposed 
upon the accused. 5 Bom. L.R. 976. 

I — S. 545 deals with expenses incurred in 

the prosecution and with compensation for 
injury only. Compensation ciinnot. therefore, 
be granted for loss occasioned to the complain- 
j ant on account of his inability to go on with his 
I field work on account of the prosecution of the 
accused. 22 B. 438. 

I 

(6) — If compensation is to be awarded to the 
complainant, the Magistrate should state 
explicitly under what section of the Code the 
award was made and for what purpose. Held 
also, that an order that the accused is to pay 
besides the fine “all the expenses which the 

j complainant has been put to” is illegal, U.B.R. 
(1897—1901), Yol. I, 347. 

(7) — In cases where the complainant can 
recover damages in a civil action, he can be 
compensated under s. 308, Crim. Pro. C:»de, 

I 1872. In order that an accused per.son may 
j have an opportunity to contest both the 
liability to, and the amount of. compensation, 
the Court should state the specific ground on 
which the compensation is claimed and award- 
ed. 10 P.R. 1878 Cp. 

(8) —Compensation to the complainant is 
only awardable in case.s where he has suffered 
pecuniary loss, or some special pecuniary 
damage, or incurred expenses in prosecuting. 

77 P.R. 1866 Cr. 

(9 and 10) — Whore loss has been occasioned 
to the complainant by the accused stealing his 
property, it is competent to the Magistrate to 
award compensation to the complainant out 
of the fine levied on the accused, besides order- 
ing the stolen property to be restored to the 
complainant. 5 B.H.C. Cp. 41. 

(11) — An appellate Court cannot award as 
compensation any portion of a fine imposed on 
a convict by the trying Court, when ibe latter 
had refused* to award it. Rat. Uo. Cr. C. 39. 

(12) — Nature of compensation — Loss to person 
injured — Damages. — The compensation award- 
ed. under s. 44 of the Code of Criminal 
Procedure, 1861, corresponds to damages 
awarded in civil proceedings. 8 W.R. Cr. 76. 

(13) — Crim, Pro. Codecs. 545 —Compensatiofh 
when no fine is imposed. — Where the accused 
is discharged without the imposition of 
fine, an order for payment of compen-sation 
cannot be legally passed under s. 645, Cnm* 
Pro. Code. 22 B. 717. 

(14) — To-oo mp hnnant — Power to o^det njfand, 
when afterwards remitted — Powers of 
Court — i2etn.s«on. — There is no provision in the 
Grim. Pro. Code, under which an acciisM 
person can obtain a summary order from the 
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Compensation— continued. ^ i Compensation— continued. 


3. — (To complainant and his relatives) 

Criminal Courts directing the refund of a fine 
paid as compensation to the complainant, but 
which has been subsequently remitted by a 
superior Court. 2 P.R. 1B89 Cr. [Contra, 12 
P.R. 1885 Cr. and 29 P.R. 1003 Cr.). 


3.— (To complainant and his relatives) 

— continued. 

(22) — Tt is not competent to a Judge to 
award, in case of the death of complainant 
compensation to the widow of the deceased out 
of the fine imposed upon the accused. Rat. Un. 
Cr. C. 763 = Cr. Rg. 26 of 1895. 


(15) — Crim. Pro. Code (I6‘8.?), s, 54.5 — Order 
for removal c.f fishing stakes — 05<;(rwc?ioji5 to 
Fair iruj/s .4c(, -YT’Z of ISHl — Penal Code, 
s. ii83 — Coinpetisation to the complainant .— The ■ 
accused was ordered by the Superintendent of 
the Coast Guard Service to remove certain fishing 
stakes, and was convicted under s. 283. I.P.C.. 
for failing to comply with that order, and sen- 
tenced to pay a fine of Rs. 20, of which Rs. 15 
were awarded as compensation to the complain- 
ant, the Coast Guard, to cover the expenses of 
removing the stakes : Held that the case, not 
having been dealt with under the Obstruction 
to Pair Ways Act, the order of compensation 
was illegal, the same not coming within the 
terms of s. 545, Crim. Pro. Code. Rat. Un. 
Cr. C. 241 = Cr. Rg. 8 of 1886. 

(16) — To whom atcardable. — It is awardable 
only to the person who suffered from the 
offence, and not to his relations. 89 P.R. 
1866 Cr. 

(17) — Compensation can only be awarded to 
the person who has suffered from the accused's 
act and not to his relatives. 97 P.R. 1876 ; 25 
P.R. 1863 Cr. 


(18 ) — Heirs of person su ffering bg offence — 
Crim. Pro. Code U861), s. 44. — Compensation, 
under s. 44 of the Code of Criminal Procedure, 
1861, cannot be awarded to the heirs of a 
person who has been killed- 10 W.R. Cr 39. 


(19 ) — Compensation for mother of deceased on 
conviction for hurt — Crim. Pro. Code (188‘.i), 
s. 54-5. — The mother of a deceased person, who 
had not incurred any expense in conducting 
the prosecution, could not recover out of the 
fine imposed upon the accused convicted for 
hurt, any compensation. 6 P.R. 1890 Cr. 


(20)— Crim. Pro. Code (1883), s rAr,— Com- 
pensation to the xoidow of a man whose death is 
caused by a negligent act.— Compensation can- 
not be given by a Magistrate to the widow of 
the person, whose death was caused by the 
accused’s negligent act. out of the fine imposed 
on him, on being convicted under s. 304- A of 
the Pen.al Code. 21 M. 74. P.B.=2 Weir 719. 
[F., 17 P.R. 1898 Cr., F.B., 16C.P.L.R. 180}. 


(21) — Where a person convicted, under s. 304- 
A of the Penal Code, was sentenced to pay 
a fine and was ordered that the whole amount 
of fine, if recovered, be paid to the widow of 
the deceased as compensation, held, that the 
award of compensation to the widow was not 
legal under s. 546, Crim. Pro. Code. . 12 M. 
882»2 Weir 719. [F., Rat. Un. Cr. C. 763. 
21 M. 74 = 2 Weir 719, P-B.. 16 C.P.L.R. 180 ; 
Dias., 17 P.R. 1898 Cr., P.B]. 


(23) — An award of compensation to the widow 
of a person, whoso death was caused by falling 
into a pit dug by the accused, out of the fine 

1 imposed on the axscused. is illegal under s. 14 cf 
! the Crim. Pi’o. Code. 1861. 7 B.H.C. Cr. 73. 

; [H., 5 C.r.L.R. Cr. 45. 16G.P.L.R. 180]. 

(24) — It is competent to the Court, under 
1 s. 545, Crim Pro. Code, to award part of the fine 

imposed under s. 304, I.P C., for the offence of 
I culpable homicide not amounting to murder, 

* to the widow of the poi-son killed. 17 P.R. 

' 1898 Cr., F.B. (12 M. 352. 21 M. 74, F.B.. 
Not F.) 

(25 and 26) — Com'iction under s. .‘iO-i-.l, l.P. 
C. — Compensation to the relatives of the deceas- 
ed— Act XIII of ISoo. - The award of compen- 
sation to the relatives of tbe deceased, under 
Act XTII of 1855, on the conviction of the 
' accused who caused the death under s. 304-A , 
I.P.C., is illegal. 7 P.R 1877 Cr. 

(27) — Compjensolion to husband whose wife is 
eyiticed away. — Compens.ation may be awarded 
to a husband whose wife has been enticed away 
with criminal intent. 10 P.R. 1878 Cr.; 14 P.R. 
1878 Cr. 

(28) — Award of, under s. 545 — What the order 
should state. — In an award of compensation to 
a complainant under s. 545 of Crim. I’ro. Code, 
1882, the two els. (n) and (6) of that sec- 
tion should be borne in mind, and it should he 
clearly stated in the order whether the payment 
out of the fine is intended to defray the expenses 
properly incurred in the prosecution, or to m.akc 
compensation for the injury caused by the of- 
fence committed, such as would be recoverable 
by a civil suit. U.B.R. (1892—1896), Yol. I. 290. 

(29) — Acquittal after trial of charges — Crim. 
Pro. Code U872), ss. 309, 211. — Where a formal 
charge has been drawn up and the accused 
tried and acquitted, no compensation can be 
awarded to the accused under s. 209 in such a 
case. 22 W.R. Cr. 12. 

(30) — in default of appearance . — 
In a case where a Magistrate dismissed a com- 
plaint in def.ault, and fined the complainant 
under s. 270, the fine was remitted and order- 
ed to be refunded. 17 W.R. Cr. 6. 

(31) — Crim. Pro. Code, Act X of 1882, ss. 247 , 
250 — Absettce of complainant — Appeal from 
order for compensation — Act IVof 1891. — ViZhere 
a Third Class Magistrate, after examining the 
complainant in a case under ss. 352, 426 of the 
Penal Code, acquitted the accused under s. 247 
of the Crim- Pro. Code, and made an order for 
compensation under s. 250 on account of tbe 
non-appearance of the complainant on the 
adjourned date, held, that both the orders were 
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Compensation — continued. 

3.— (To complainant and his relatives) 

— contimied. 


illegal. No appeal lay, before Act IV of 1891 
came into force, from an order of compensation, 
under s. 250, to the District I^Iagistrate. 

A.W.N. 1891, 120. 

(32) — Crim. Pro. Code {1S9S), s. .545 (2) {b) 
— Compenftotion p'lid out of dne — Amount to he 

awarded — Expense incurred in prosecution 

Compensation for injur}/ caused hi/ the offence. 

Where the accuse ! was convicted of iliegallv 

demanding and receiving money, under fs. -ri (c) 

of the Fi.sheries Act. and was fined three times 
the amount of the illegal receipts, and theMagis- 
trate directed the whole of the fine to bo paid 
to the persons from whom the accused had 
taken money : Held, as the prosecution was 
instituted, without complaint, on the report of 
an official, and as the persons aggrieved, had not 
incurred any expense in the prosecution, except 
the expense of attending Court as witnesses and 
had not suffered anv injury beyond the loss of 
the sums paid to the accused, the amoun*^^s 
awarded, as compensation, were considerably in 
excess of the amounts to be awarded under cl (6) 
of s. 54.5 (1). 5 L.B.R. 50 = 2 Ind. Cas. 542 

(33) — .-1 wai'd of compensation out of fines in 
petti/ cases’-Crim. Pro. Code [IHSlP. s. 5:^5.— It 
is improper to award, out of the fine imposed, 
compensation to complainants in petty cases, 
where no damage of any kind to occasion 
pecuniary loss has been susUined. S. 545, Grim. 
Pro. Code, p'^ovidos that such payment is to be 
made whore substantialoompensation is recover- 
able by civil suit- L.B.R. (1872— 1892), 538. 

(34) — Pro. Code, Act XXV of 1651, ' 
s- 44 — Loss or damaqe — Compensation. — Where 
there is no proof that any loss or special damage i 
has boon caused to the complainant by the 
hurt inflicted by the accused, held that an ( 
order for compensation is illegal. 3 B.H.G. I 
Cr. 43. 

{^5) — Cattle Trespass Act, I of 1871, s. 22— '■ 
Fine in addition to compensation. — S. 22 does ! 
not provide for a fine in addition to compensa- 
tion. 1 Weir 710 = 7 M.H.C. App. 24. 


(36 ) — Bodily pain suffered by complainant— 
Compensatk'n . — Bodily pain suffered from the 
administration of poison is not an injury that 
can be compensated by money. The question 
of compensating a complainant out of fine 
depends upon whether the loss, injury or 
damage has been occasioned by the offence, 
which can be appraised in money. 12 P.R 
1876 Cr. 

See Act XIII of 1859. Rat. Un, Cr. C. 
617 = Cr. Rg. 40 of 1892, Rat. Un. Cr. C. 625. 

— To accused for dismissal of complaint 

See act XUI OP 1869, 4 M.H.C. App. 67 = 1 
Weir 698. 


— For loss or injury caused by offence — Set 

M. 305 = 2 Weir 222, 

7 M. 345. 


» 

1 

j 



Co mpensa tion — concl uded . 

3. — (To complainant and his relatives) 

— concluded. 

See ACT I OF 1871, ss. 8. 20, 22, 23 C. 442. 

— In cases of illegal seizure of cattle — See 
ACT I OF 1871, ss. 21 and 23, L.B.R. (1872- 
1892), 515. 

Sec ACT I OF 1871. s. 22. 3 N.W.P. 200, 
14 C. 175, 27 C. 992 = 5 C.W.N. 32, 2 C.L.R. 
507, 11 'SI. 359=1 Weir 712, 36 P.R. 1878 
Cr.. 37 P.R. 1893 Cr.. 5 P.R. 1880 Cr., 25 P.R. 
1878 Cr. 

Sec ACT I OP 1871. s. 23. 22 P.R. 1886 Cr. 

See ACT I OF 1871. s. 24, 1 P.R. 1872 Cr. 

— In addition to imprisonment — See ACT VII 
OF 1878. ss. 41 (Rules 21 and 26), 25, 5 Bom. 
L.R. 126. 

— Order of, where person not really the com- 
plainant — See ACT IV OF 1891, 20 C- 481. 

Sec Bom. Act II of 1868, s. 14, Rat. Un. 
Cr. C. 688. 

St-'e APPE.AIi. 3;N.W.I». 200. 9C.P.L.R. 27 
Cr. 

See Compounding Offence, Rat. Un.Cr. 
C. 700, Rat. Uu, Cr. C. 957. f 

See CRIM. Pro. CODE (1898), ss. 4 (o), 250, 
29 M. 517. 

See Cri.m. Pro. Code (1893), ss. 28, 30, 
250. 139 P.L.R. 1902. 

— Power of Magistrate to award compensa- 
tion for damages to party’s crops in disputes 
about land — Sec Crim. Pro. CODE (1898), 
ss. 145 and 148, 32 C. G02 = 9C.W.N. 862 = 2Cr. 
L.J. 552. 

See Crim. Pro. Code (1893), ss. 488, 250, 

6 M.L.T. 261. 

— Compens.ation to innocent alienee of stolen 
property —See CRIM. PRO. CODE (1898), ss. 619, 
545. 2 Weir 671, 672. 

CRIM. Pro. CODE (1898), s. 542, 2 
Weir 717. 

See Crim. Pro- Code (1898), s. 547, 

Un. Cr. C. 213. 

— Order of single Judge of the High Court 
regarding compensation under s. 645, Cnm. 
Pro. Code— See LETTERS PATENT, 1 Weir 
78S-B. 

See MAGISTRATE, JURISDICTION OF, 3 
P.R. 1906 Cr.=84 P.L.R. 1906=4 Cr. LJ. 
36. 

See Negligence, 5 C.P.L.R. 45 Cr. 

See PENAL CODE, ss. S04-A, 336—338, 1U» 

13 C.W.N. 362 = 36 C. 502 = 9 O.L.J. 204. 

See SANCTION TO PROSECUTE, 22 C. 586- 

See STOLEN PROPERTY, 3 Bom. L.R 
and 764. 

See SUMMARY TRIAL, U.B.R (1906), Crim. 
Fro. Code, 51 = 5 Cr. L.J. 298. 
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Complainant— concluded. 


Complainant. 

See Complaint, 

(1) — Complaint by tohoni to be wwde. — Any : 

person having knowledge of the commission of 
an offence may set the law in motion by 
complaint, even though he is not personally . 
injured or affected by the offence, unless that 
power is expressly restricted. When the . 
offence is against the public interest, the truth i 
of the complaint and the anioiintof the evidence ’ 
of crime it discloses are alone considered. 
Such a complaint ought not to be dismissed on 
the ground that the complainant has 
suffered no personal injury and that he is a | 
mere instrument. 13 B. 600. [E., 16 .A.W.N. i 

149 = 19 A. 64, 18 A. 465; i?., ‘21 B. 536. ! 
1 S.L.R. 88 = 8 Cr.L.J. 213]. , 

(2) —Cri77i. Pro. Code ilSfil), s. 360— Who is 

a complainatit . — The complainant, intended 
by s. 360, Crim. Pro. Code, 1861, must be a 
person who makes a complaint before a Magis- 
trate in order to the issuing of a summons or ' 
warrant against any person. A person who, j 
merely as an informer, telegraphed to a Magis- | 
trate that a murder had been committed, and, , 
when the case had been dismissed for want of ' 
proof, petitioned the Sessions Judge to call for 
the proceedings and order further enquiry. , 
could not be considered as a complainant and 1 
need not be examined. 5 B.H.C. Cr. 85. ] 

(3) — Complaint filed — Snmmofts not taken 
for appeat'ance of accused — Duty of Magistrate. 
— A complainant, by omitting to take out a 
summons, cannot keep a case hanging over a 
man for an indefinite time. The summons is 
merely a meiins of procuring attendance, but 
if the accused appears of bis own accord with- 
out a summons, he is entitled to require that 
the complaint shall either be pro«;eeded with or 
dismissed. 26 B. 552 = 4 Bom. L.R. 276. 

(4) — Crim. Pro. Code {1898), s. 248—Maois^ 
trate taking cognisaixce of case on police report 
t)ia^ on complaint — Right of complainant to 
tvithdraw the case.— -Whore a Magistrate bad 
taken cognisance of a case against certain 
persons under ss. 143 and 504, Penal Code* upon 
the report of the police, made in consequence 
of a complaint made to them, held, that the 
Magistrate was not competent to allow the 
complainant to withdraw the case, inasmuch as 
there was no complaint in the case, the 
Magistrate taking cognisance of the case upon 
the police report. 23 M, 626 = 2 Weir 310. 

(6)— Crim. Pro. Code{1861), s.269^Dismissal 
of complaint for default before commencement of 
friaZ.— An order dismissing the complaint, on 
the non-appearance of the complainant, passed 
before the commencement of the trial, amounts 
to a discharge without trial, and does not bar a 
fresh complaint. 4 M.H.G. App. 8* 

(6) — Recognisance by witnesses and com- 
plainant . — A Subordinate Magistrate has no 
power to take recognisances from the witnesses 
and the complainant to appear on a certain day 
before a Magistrate with co-ordinate jurisdic- 
tion. 4 H.H.G. App. 17. 


(7)— Crim. Pro. Code [1861), s. 269— Com- 
plaint of crimijial misappropriatioii — Dismissal 
for default. — S. 259 of the Code of 1861 applies 
only to cases which fall within Chap. XV of 
the’ Crim. Pro. Code. The offence of criminal 
misappropriation being triable according to the 
provisions of Chap. XIV, the Magistrate h.as no 
power to dismiss a complaint of such offence 
for the non-appearance of the complainant. 4 

M.H C. App. 41. 

See ACT X OF 1873, ss. 8 to 11, 13 B. 389. 

See BIGAMY. 10 B. 310. 

See Cheating. 7 C.L.J. 375 = 12 C.W.N. 
750 = 7 Cr.L.J. 342. 

See COMPENS-ATION, 1 B. 175. 

— Right of complainant to conduct case by 
counsel — See COUNSEL, 11 B-H.C. 102. 

CRIM. Pro. CODE (1898), s. 198, 11 O-C. 
148 = 7 Cr.L.J. 457. 

See Crim. Pro. Code (1898), s. 199, 3 S. 
L.R. 15 Cr. = 9 Cr. L.J. 450= 1 Ind. Cas. 941, 

1 S.L.R. 72 Cr.=8 Cr. L J. 190. 

— Institution of criminal proceedings before 
Police — Proceedings turning out unfounded — 
Prosecution of complainant — See Crisi. Pro. 
Code (1898). s. 203, 33 C. 1 = 10 C.W.N. 158 
= 2 C.L.J. 228. 

See F.ALSE EVIDENCE, 4 N.W.P. 6. 

See Magistrate, Jurisdiction of, lO C. 
17 = 13 C.L.R. 403. 

See Penal Code, s. 174, 13 B. 600. 

Sanction to prosecute, 7 C.L.J. 
49 = 7 Cr. L.J. 10 = 35 C. 141 = 2 M.L.T. 500, 

2 B. 653. 

Complatut. 

1. — Wh.\t is, and who should in.sti- 

TUTE. 

2. — Institution of complaint — Preli- 

minaries. 

3. -Procedure on receipt op com- 

plaints. 

4. — Dismissal of complaint. 

5. — Withdrawal and revival of 

complaints. 

See Complainant. 

See False Charge. 

See REVIVAL OF COMPLAINT. 

See Crim. Pro. Code (1698), ss. 200 to 
203. 

1. — (What is, and who should institute). 

(1) — Crim. Pro. Code (1898), ss. 4 and 199 — 
"Meaning of “ complainV' as used in s. 199 . — 
The word “ complaint ” referred to in s. 199, 
Grim. Pro. Code, means a ** complaint ’* as 
defined by s. 4 (A) of the same Code. 80 C. 
910. F.B. = 8G.W.N. 17. 
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Comp/sint- continued, 

1. — (What is. and who should institute) 

— continued. 

(2) - Crim. Pro. Code, Act Xof ss. 199, 
'■iOO — Complaint — Meaning. — The word “ com- 
plaint” in s. 199 of the Crim. Pro. Code, must 
bo taken as including not only a written com- 
plaint, but also the examination of the com- 
plainant under s. 200. Thus, where the written 
complaint only suggested an offence under 
s. 493 but the complainant’s examination made 
out such an offence, held that the I^Iagistratc 
had jurisdiction to try for that offence. Rat. 
Un. Cc. C. 584 = Cp. Rg. 44 of 1891. 

(3) — Crim. Pro. Code, Act X of ISb'J, s. 4 (o) 
— Repr.rt made bi/ village officer in crecutive 
capacity, whether n comxdaint.— The report bv 
a village police olhcerin his executive capacity 
is not acomplaint withinthe meaning of s. 4 (/:) 
of the Crim. Pro. Code. Rat. Un.Cr. C.554 = 
Cr. Rg. 29 of 1891. 

(4) — Report to the police — Cognizable offence 
— Code of Crimin al Procedure, s 199— Juris- 
diction. — .4 report to the police of a cognizable 
offence is not a ‘ complaint ’ under s. 199, 
Crim. Pro. Code. 1893. 17 C.P.L.R. 105. 

i5)~Crbn. Pro. Code (ISS'J), s. 191— False 
charge — .Application for enquiry to Magistrate 
— ''Comphiint." --Where the Police, making 
enquiries upon an information laid before them, 
reported a case as false, an application by the 
informant to the Magistrate for the investiga- 
tion of the case and for summoning his wit- 
nessc.s would be a complaint within the mean- 
ing of s. 191 of the Crim. Pr.o, Code, which 
should be enquired into by the Magistrate. 
The Magistrate could not avoid the responsi- 
bility of making the enquiry by accepting the 
conclusion of the police on the subject. 14 C. 
707, F.B. \F., 5 C.W.N. 254 : Afarmed. 35 C 
141^7 Cr.L.J. 10 = 7 C.L.J. 49 : R.. 8 C-W.N. 
17]. 

(6) — Crim. Pro. Code (7SS4f), ss. 4, 191,200 

and 5.37 — Yadast from a Revenue office^- to a 
third class Magistrate, containing allegations 
against a person. — Where a Tahsildar sent a 
yadast to a third class M.agistrato containing 
allegations against a person that he bad failed to 
obey the summons issued to him and requesting 
the Magistrate to take action, held, that the 
yadast was a complaint of facts constituting an 
offence, punishable under s. 174, Penal Code, 
and the omission to examine the Tahsildar 
under s. 200 was only an error of procedure, 
which was cured by s. 537, Crim. Pro. Code. 
11 M. 443 = 2 Weir 238. [P., P.L.R. 1900, 

63] . 

(7) — Complaint under Punjab Municipal 
Act, s. 109. — A document addressed by the , 
Municipal Committee of the Punjab to a I 
Deputy Commissioner to institute a prosecution | 
under the Punjab Municipal Act, s. 186, and 
endorsed by the Deputy Commissioner, is not 

a complaint. 1 P.R. 1892 Cr. 

(8) — ffouse^trespass with intent to commit 
adultery — Complaint by husband , — A charge of 


Complaint — continued. 

I 

I 1.— (What is, and who should institute) 

i — continued. 

I 

j hou.se-trcspass with intent to commit adultery 
can be entertained without a complaint by the 
husband or by the person under whose care the 
woman is. 2 P.R. 1877 Cr. 

iS))— Complaint to police of rape — Charge of 
adultery. — Whore the complainant informed 
the police that the accused had committed rape 
upon bis wife, but the police reported that the 
case was one of adultery and the complainant, 
therefore, stated that he wished to proceed 
against the accused for adultery, held, that 
there was no complaint, as required by s- 478, 
Crim. Pro. Code, 1872. 10 P.R. 1883 Cr. 
(3 P.R. 1882 Cr.. ^.) 

(10) — Complaint preferred through counsel.— 
Where the complainant only complained of an 
offence under s. 493, T.P.C.. but the counsel for 
the complainant, on the day of the appearance 
of the accused, preferred a complaint, signed 
by him only, under s. 497. I.P.C., and the 
Magi.strate discharged the accused as to the 
fir.st offence, but committed him to the Session 
on the second offence, held, that, as there was 
no formal complaint by the complainant him- 
self. the commitment was not proper. 11 P. 
R. 1872 Cr. 

(11) — Applicniionfor maintenance — An appli* 
cation for an order of maintenance is not a 
complaint of an offence. 13 P.R. 1885 Cr. 

(1*2) —Defamation— Complaint by party defam- 
ed. — Where the accused, a petition-writer, wrote 
in a memorandum of appeal defamatory state- 
ments about the lower Court, and the appellate 
Court directed a Subordinate Magistrate to 
enquire into the matter, and the latter convicted 
the .accused of an offence under s. 600, I.P.C., 
held, that the conviction was illegal, as there 
was no complaint within the meaning of s. 142, 
Crim. Pro. Code. 15 P.R. 1878 Cr. 

{\Z)—Invcstigationon infortnationreceivedwiih- 
out any complaint —Right to examine witnesses ofi 

oath — False evidence — Where, on information 
received derai-officially from the Secretariat re- 
garding the publication of a certain pamphlet, 
the District Magistrate commenced an enquiry 
under s. 202, and placed the witnesses on oath. 
held, that, as there was no complaint as 
required by s. 202, Crim. Pro. Code, the 
Magistrate was not competent to administer 
oath to the accused, and they, if they had 
false evidence, were not liable to be convicted 
under s. 193, I.P.O. 15 P.R. 1894 Cr. 

(14) — Prosecution for an offence under s- 
I.P.C.—A letter by the Local Government 
awarding sanction for prosecution is not a 
complaint, although it may be an authority to 
make^a complaint. A Court taking cogniaanw 
of an offence without the authority requirro 
by s. 196, Crim. Pro. Code, acts without 3°^" 
diction, and the defect is not oared by s- 537, 
Crim. Pro. Code. 16 P.R. 1S90 Cr. 
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Complaint — continued. 

1. — (What is, and who should institute) 

— contintied, 

(15) — Complaint to police of adultery — 
Conviction tvithont a formal charge before the 
Magistrate by the husband. — The police, on a 
complaint made by the husband, arrested the 
accused who was committing adultery with 
his wife. The accused was charged and 
convicted of an offence under s. 497, I.P.C., 
the husband being entered as the complainant 
in the police chalan and giving evidence 
against the accused. Held, that the absence 
of a formal complaint by the husband was mere- 
ly an irregularity to which the provisions of 
s. 283, Grim. Pro. Code, 1872, anplied. 17 P-R. 
1881 Cr. 

s 

(16) — Defamation of tvife — Complaint by 
htisband. — A complaint made by the husband 
of a woman alleged to have been defamed, and 
not by the woman herself, is a sufficient 
compliance with the provisions of s. 142, Crim. 
Pro, Code. 20 P.R. 1882 Cp. 

(17) — Heso/wfiou of Municipal Committee 
under s. 1S6, Punjab Municipal Act {1691) — 
A mere resolution of the Municipal Com- 
mittee. on which some person authorised by 
the Committee could have framed a complaint, 
but on w'hicli no complaint was framed, and 
where no complainant appeare*! before the Ma- 
gistrate, was held not to bo a complaint, and a 
conviction upon such basis was set aside by 
the High Cour:. 20 P.R. 1894 Cr. 

(18) — What is a suffi-cient complaint. — A 
complainant need only state the facts upon 
which he relies, and it is the Magistrate that 
has to decide whether any and what offence 
has been committed. If the facts, as stated, 
disclose an offence punishable under s. 498. 
I.P.C., the Magistrate cannot acc except upon 
the complaint cf the husband, or of some one 
having charge of the wife on behalf of the 
husband. 23 P.R. 1895 Cr. 

(19) — Competency of master to complain of 
an assault on his servant. master is not 
competent to lodge a complaint for an assault 
upon hU servant. 24 P.R. 1869 Cr. 

(20) — Crim. Pro. Code (1882), s. 202 — Scope. 
— S. 202 applies only to a case where there is a 
“complaint” as distinguished from a mere “in- 
formation,” and further applies only to those 
cases whore the Magistrate is not satisfied as 
to the truth of the complaint. 24 P.R. 1888 
Cr. 

(21) — Offence under s. 211, I.P.C.. com- 
plained — Framing of charge under s.500, I.P. 
C. — Where a complaint alleged that the 
accused, with a view to injure the complain- 
ant's reputation, had brought a false charge 
that he had poisoned bis daughter-in-law, and 
charged the acousod under s. 211, I.P.C*. held 
that, having regard to the substance of the 
complaint, the Magistrate could frame a charge 
under s. 500. I.P.O., notwithstanding the pro- 
visions of s.198, Cr. Pro. Code. 24 P.R. 1884 Or. 

56 


Complaint — continued. 

1.— (What is, and who should institute) 

— continued. 

f22) — Taking cognizance on suggestion of 
police officer. — Where a police officer informed 
a Magistrate that the accused injured the 
crops of the people of a certain village, and the 
Magistmte acting on his suggestion issued 
summons to the accused, whereupon the police 
held an investigation and the accused, who 
had been previou.sly arrested and released on 
bail, were subsequently fiunlly chalancd, held, 
that none of the conditions required by s. 191, 
Crim. Pro. Code, had been fnUilled, and that 
the accused had been prejudiced by the irregu- 
lar procedure of the Magistrate. 24 P R 1894 
Cr. 

(23) — Sanction granted to one — Com2daint by 
another. — Wliere a person to whom a sanction 
has been granted to prosecute another for an 
offence under s. 193. I P.C., has not availed 
himself of it. the Court can take cognizance of 
the case on the complaitjt of anv other person. 
27 P.R. 1902 Cr. (12 M. 47, F'. • 4 C. 712, 8 C. 
435, R.). 

(2A) — Trial irithout complaint. — Where, on a 
complaint of assault to a Magistrate of the 
First Class, the Magistrate finding that the 
facts disedosed au affray, in which the com- 
plainant also was implicated, put him on his 
trial, held that his trial, without a formal com- 
plaint, was not legal. 34 P.R. 1870 Cr. 

(25) — Private prosecution, distinguished from 
— Crim. Pro. Code (1882). ss. 195 and 476 — 
Preliminary enquiry. —Where the District 
Magistrate acting on his own motion proceeds 
under s. 476. Crim. Pro. Code, his written 
order to a Magistrate to try the case will 
amount to a complaint. Sanction to piosocute 
for making a false charge is granted under 
s. 195, Crim. Pro. Code, to some person who 
applies for it and the prosecution is then a 
private prosecution. The preliminary enquiry 
iiold under s. 176 is not judicial. L B R 
(1893—1900). 388. 

(26) — Crim. Pro. Code (1698), s$. 4, cl. (h), 
190. 191— Cognizance of offence by Magistrate 
— Complaint .—Whexo a petition of complaint 
was filed by certain persons that the accused 
were interfering with persons who came to sell 
cattle and had assaulted them as well as the 
complainants; held, tluit the complaint was 
a complaint within the definition of tlie term 
as contained in s. 4, cl. (h). The Magistrate 
acting upon this complaint acted under cl. (a) 
and not under cl. (r) of s. 190. S. 191 of 
the Code had no application to this ca.se. 2 
Ind. Cas. 453. 

(27) — Power to refer to subwdinnte officers— 
Case originating wnth District Magistrate— 
Crim. Pro. Code (1862), s. 68.— A case 
originating with a Magistrate of the District 
must, under .s. 68 of the Code of Criminal 
Procedure, be disposed of by the Magistrate 
himself, and cannot be referred to a Subordi- 
nate Magistrate. 9 W.R. Cr. 70 ; 19 W.R. Cr. 
30. 
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Complaint — continued. 

1- — {What Is, and who should institute) 

--ccnicluded. 

{'28) — Son-compliance irith provisions of Code 
— Crim. Pro. Code (.-Ic/ XXV of 1861). 
$s. 60. OT—Act VIIT of 1809, s. 06 {b)—Act X 
of 1872, ss. 144, 147 and 49. — The ^lagistrate 
of a district, before whom a complaint had 
been made, without complying with the provi. 
sions of s. G6 of Act XXV of tSfil. sent the 
petition to be disp^^sed of by a Deputy Magis- 
trate, not authorized to receive complaints 
without reference from the District ^fagistrate, 
and the Deputy Magistrate tried and convicted 
the offender. Held, per Kemp, that non- 
compliance with the provisions of s. G6 of Act 
XXV of ISGl, made the subsequent proceedings 
void : per Ainslie, ■}.. that the order sending the 
petition to the Deputy ^lagistrate for disposal 
gave the latter officer power to receive the com- 
plaint under s. G6 (b) of Act VIII of 1869. and 
that the subsequent proceedings were, therefore, 
valid. 8 B.L.R. 19. 

(•29) — Non-compliance irith prorisions of Code. 
— A Magistrate of a district, before whom a 
complaint had been made, without complying 
with the provisions of s. GG. Act XXV of I’SGl. 
sent the petition to be di.sposcd of bv a Deputy 
Magistiwtc ; and when the Deputy Alaglstrate 
had proceeded to some extent* with the 
case, the Magistrate took it up and tried it him- 
self. Held that non-compliance with the pro- 
visions of s, 06 made the suheequont proceedings 
void. 7 B.L R. 513 = 16 W R. Cr. 40. ir..8 
B.L.R. 19. 4 N.W.P. 98 ; Ej.pL, 18 W.R. Cr. 
18]. 

f30) — Jurisdiction of — A Alagistrate may re- 
call an order which he finds to be wrong, and 
substitute any other which ho mav think right 
under the law. 12 W.R. Cr. 40, 


Complaint — continued. 

2. — (Institution of complaint — Prelimi- 
naries). 

(11— Crim. Pro. Code {1882), ss. 203, 537— 
Written complaint— A ttestation by oath .—Where 
the deposition in the shape of a complaint is 
made orally or in writing, and when it is sworn 
to by the complainant, though he is not exa- 
mined on oath, the provisions of s. 203 are 
sufficiently satisfied. Even if this is doubted, 
s. 537 will be applicable to such cases. 9 A. 666. 
[F., 4 Bora. L.R. G09; Diss., 18 A. 221 = 16 A. 
W.N.35]. 

(■2) Crim. Pro. Code (1882), s. t9S~Charqe of 
defamation not made in complaint — Subsequent 
adding of it on examination of complainant . — 
Where a complaint contained only charges 
under ss. 352, 504. I.P.C.. but not'a charge 
under s. 500. I P C.. held, that a charge of 
defamation, having regard to the provisions of 
s. 19S, Crim. Pro. Code, could not, subsequent 
to the presentation of the complaint, be added 
by the Magistrate on statements made by the 
complainant in his evidence whether of his own 
accord, or with reference to suggestions made 
by the Magistrate. 10 A. 39. [/?.. Rat. Un. Cr. 
C. 584]. 

(3) — Crim. Pro. Code (1882), s. 191 (c) - Com- 
plaint of an offence, by whom to be made . — A 
Magistrate can take cognizance of an offence, 
under s. 191 (c). upon the complaint of any 
member of the public acquainted with the facts 
of the case. The complaint need not necessarily 
bo by the aggrieved person, except in those cases 
where it is so restricted by the Code. 18 A. 463. 

(4) — Complaint, mnhing of - Effect. — When a 
complaint is made, the proceedings have been 
instituted and the prosecution has commenced, 
the reception of the complaint being a stage of 
the judicial proceeding awards conviction. 2 B. 
481. iR., 28 B. 226 = 6 Bom. L.R. 940}. 


(31) — Postponement for further evidence . — 
Where the charge was one under s. 347 of the 
Penal Code, and the evidence of the prosecutor 
and other evidence had been taken, and the 
case postponed for the evidence of further 
witnesses which was considered necessarj* by 
the Magistrate, and they failed to appear, an 
order by the Magistrate dismissing the case 
for want of sufficient evidence was held to be 
legal. 7 B.L.R. 9, note = 12 W.R. Cr. 27. [D., 
15 W.R. Cr. 53]. 

(32) — Omission to examine complaint — Act 

XXV of 1861, ss. 66 and 273— Act X of 1872, 
ss. 144 and 44 — Reference by District Magis- 
trate to Subordinate Magistrate . — A District 
Magistrate is not bouud, on receipt of a com- 
plaint, to examine the complainant under s. 66 
of Act XXV of 1861 before referring the com- 
plaint to a Subordinate Magistrate for dis- 
posal. The examination of the complainant 
<by the ^Magistrate to whom the case has been 
referred is sufficient. 9 B.L.R. F.B. 146: 18 
W.R. Cr. 18. (14 ^R. Cr. 1, F , ; 16 VV.R. Ct. 
40, D.), “ 


(5) - Crim. Pro. Code (1861), s. 23 (d)— Com- 
petency to issue tvarrants . — Where a JIagistmte, 
other than a District Magistmte or a Magistrate 
in charge of a Division, entertained a cmc 
against the accused without any complaint 
having been preferred to him or any report 
made to him by the Police, held that the Magis- 
trate was not competent to entertain the com- 
plaint or to issue warrants. 3 N.W.P. 317. 


(6) — Conviction without complaint — Railtcay 
Act XVIII of Z5.54.— Where a Magistrate con- 
victed a person of an offence under the Railway 
Act without any sworn complaint before him 
and acting only on a private note from a Rail- 
way officer, held that the conviction was illegal. 
4B.H G. Cr. 4. 

(7) — Crim Pro. Code (1861), ss. 66, 179, 348, 
257 — Voluntary appearance by accusedto nnstcet 
a charge — Complaints when not necessary. 
When the accused appears voluntarily to an- 
swer a charge, the want of a summons or of a 
complaint in order to the issuing of a summoM 
becomes immaterial. Taking a complaint aM 
issuing a .summons thereon are not jninistenai 


V . . 
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Complaint — continued. 


1 Complaint — continued. 


2. — (Institution of Complaint — Prelimi- 


2. — (Institution of Complaint — Prelimi- 


naries) — continued. 


acts, but arc judicial acts. When a case is sent 
under ss. 168, 169, or 170, Grim. Pro. Code, 1861, 
and a Magistrate, to whom the c.ase is sent by 
the Court, himself investigates it, nc com- 
plaint is necessary, nor is it necessary when the 
•OmmI itself holds an investigation, nor where 
theaccos^ is lawfully apprehended by thopoUco 
without a warrant and duly brought before the 
Magistrate. 5 Cr. 29. 

(8) — Crim. Pro. Code^ Act XXV of 1S61, 
S. 43J: — Complaint ifnece.^s'lr^^—Wl^at records to 
.call for. — In order to the exercise of the powers 
given by s. 434 to the Sessions Judge, it is not 
necessary that any complaint should be pre- 
ferred to him. In calling for records under the 
above section, the Sessions Judge can call for the 
proceedings of the Subordinate Magistrate which 
have been called for and examined by the Dis- 
trict ^Magistrate. Rat. Un. Cr. C- 55==Cr. Rg. 
28-8—1871. 


{0)—Crim. Pro. Code{l$S2), $. J98— Com- 
plaint of defamation of a female — Complaint to 
■he made by herself, — In case of the defamation 
of a female, it is she herself, and not a mere 
male relative, who should make a complaint 
under s. 198 of the Crim. Pro. Code. Rat. Un. 
Cr. C. 327 = Cr. Rg. U of 1887. 

(10) -Crim. Pro. Code s. 142—Offe)ice 

under 3.494, I.P.C.. coqniz-ince of. — Where a 
complaint was made against a party, apparently, 
of taking or keeping the complainant’s wife away 
from him, and the accused, against whom no 
complaint in the proper sense of the term bad 
"been made by the prosecutor, was charged 
under s. 491 of the Indian Penal Code, held, 
that the Magistrate had not acted without 
jurisdiction, inasmuch as he had not acted 
suo niotu. but upon the motion of the prosecu- 
tor 1 C.L.R. 523. iAppr., 25 A. 209 = 23 
A.W.N.7 ; R., 26 C- 336). 


4 



ai)— Crim Pro. Code {1898), s. 190 (2) (c) i 
^Jurisdiction to implead a person not charged ' 
as accused. — Where a Slagistrate has taken 
cognisance of an offenco, on the case having 
been duly referred to him by a superior j 
Magistrate, he has the power, although he is i 
not specially empowered under s. 190 «1) (c), to ' 
implead a person not before the Court and issue 
process against him and trv him. i C.W.N. 
367. IF., 32P.R. 1904 Cr.=68 P.L.R. 1904). 


(12)— Crim. Pro. Code (1898), ss. 200, 202— 
Cotnplaint by Government Pleader without 
personal knoUdedge. — Where proceedings were , 
commenced on the complaint of the Govern- 
ment Pleader who had no personal knowledge of 
the matters contained in the proceedings, held, 
that there was no complaint properly so called 
on which a judicial inquiry can bo based. 11 
C.W.N. 170 = 8 Cp. L.J. 13. 

(18) — -Crim. Pro, Code (2872), ss. 67, 468 
{ss. 203, 295 of the Code of 1898)— Delay in pre- 
■ssntiTig the accused after receipt of sanction — 1 
Refusal to entertain the complaint. — Where the ' 


napie^ — continued. 

complainant could give no satisfactory explana- 
tion of his delay in coming forward to prosecute 
for more than three months after sanction had 
been given, held, that the Magistrate was justi- 
fied in refusing to entertain the complaint. 2 
Weir 15$ = 6 M.H.C. App. 15. 

(14) — Complaint of forger y of docuynent — Pend- 
ing civil suit. — It is desirable that criminal 
proceedings on a charge of forgery should bo 
postponed, until the decision of a suit in which 
the genuineness of the .document is in dispute, 
if such suit is penditig. 2 Weir 260. 

(15) — Enticing away a married woman, com- 
plaint of— Trial for bigamy, I'alidity of . — 
Preferring a complaint is an essential condition 
of the Magistrate’s jurisdiction to enquire into 
and try an offence falling under Chapter XX, 
I.P.C.. and the extent of the jurisdiction so 
founded is limited to oflences covered by the 
facts complained of. Where the complaint is one 
for an offence under s. 498, Penal Code, the 
Magistrate cannot convict the accused of an 
offence under s. 494, I.P.C. 5P.R. 1879 Cr. 

(16) — Power to entertain complahitson police 
report..— A third class Magistrate, authoris- 
ed to receive complaints under s. 23 {a) (2), 
Crim. Pro. Code, 1872, is competent to enter- 
t.ain complaints on the report of a police officer. 
27 P R. 1873 Cp. 

(17) Report of police officer — Crim, Pro, 
Code (.4cf XXV of 1861), s. 68—.ict X of 
1872, s, 142 — Knoivlcdge — Report of police - 
interference of High Court, — S. 68 of the Cri- 
minal l-*roccdure Code applies only to casc.s in 
which the private individual injured or aggriev- 
ed does not come forward to make a formal 
complaint. That section is intended for the 
purpose of enabling a Magistrate to take care 
that justice may be vindicated, notwithstand- 
ing that the persons individually aggrieved are 
unwilling or unable to prosecute ; and. even in 
such cases, the jurisdiction to arrest requires, 
for its foundation, knowledge of the fact of an 
offenco having boeu committed and that know- 
ledge must be either personal or derived from 
testimony legally given. The report of the 
police, or any statement which falls short of an 
actual formal complaint, or of a statement made 
on oath, is not sufficient in law to give a 
Magistrate jurisdiction to issue his warrant. In 
this case, although the Magistrate had acted 
illegally before evidence was recorded, and liad 
shown a want of discretion in some of the stages, 
the High Court refused to quash the Magistrate’s 
order directing the prisoners to be put upon 
their defence, on the ground that the order had 
been made by a competent officer after hearing 
evidence, which was judicially received and ro- 
cordod. 5 B.L.R. 274=^13 W.R. Cr. 27 'AppL, 
13 B. GOO, 14 W.R. Cr. 41 ; R„ 19 W.R. Cr. 4 ; 
F., 10 C.W.N. 776]. 

(18) — .4c£ XXV of 1861, s. 68 — Private infor- 
mation. — A belief, founded on private and 
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Complaint — continued. 


Comp /a/nf— continued. 


— 2. — (Institution of Complaint — Prelimi- 
naries) — continued . 


— 2. — finstitution of Complaint — Prelimi- 
naries) — continued. 


anonymous information, is not knowledge 
mthin the meaning of s. G8 of the Criminal 
Procedure Code. 4B.L.R. Ap. 1 = 13 W R. Cr. 
1. [R., 6 M. 63. 18 A. 380; F., 10 C.W.N. 775, 
20 W.R. Cr. 23]. 

(19) — Petition of third person — Crim. Pro. 
Code {1872), s. 206 — Maqistrate entertnininfj 
petition by third porfy. — Certain parties having 
complained in the ^lagistrato’s Court of assault 
or ill-usage by the order of one whom they 
called their zamindar, with a view to making 
them pay enhanced rent, both the complainants 
and the accused were absent when the case 
was called on for hearing. As the Magistrate 
was about to dismiss the complaint, a third 
party appeared and alleged that the complaint 
had been made with the connivance of the 
accused for the purpose of fabricating evidence 
of his right or title to the inouzah. where the 
complainants lived Thereupon, the Magistrate 
compelled the complainants to appear, took • 
down the evidence of some of them, received a ' 
counter-complaint from the third party above 
mentioned, and convicted the complainants ! 
under the Penal Code, s. 193, and sentenced 
them to imprisonment. Held that the Magis- 
trate ought not to have entertained the third 
party’s petition, or compelled the complain- 
ants to go on with their case : and that, under 
the circumstances, the evidence given was not 
judicial evidence. 24W.R. Cr. 32. 

(20) — Power oCMnyistrate-Information of third < 

person. — It is open to a Magistrate to take cogni- ' 
zance of a case on the information of a third 
person without any complaint by the party 
injured. 6 W.R. Cr. 3. i 

(21) — Extra-judicial knowledge of Mng^strat€ \ 
— Crim. Pro. Code (1861}, s. 68 — Summons j 
without complaint. — The power which a Jlagis- 
trate. in charge of the division of a district, i 
has to issue a summons without any complaint | 
is not affected by the circumstance that the ; 
offence with which the accused was charged 
came to the knowledge of the Magistrate other- 
wise than through a petition which was 
presented against the accused. 11 W.R. Cr. ' 

1 . I 

% 

(22) — Previous enquiry — Crim. Pro. Code 
{1872), s. 146 . — The previous enquiry provided 
for by s. 146 before a complaint is taken up j 
ought not to be made after the accused has j 
been brought before the Court under a warrant, i 
21 W.R. Cr. 44. 


of Criminal Procedure, even without a charge 
or complaint, to proceed to investigate, and, if 
necessary, to commit for trial to the Sessions 
Court. 8 W.R. Cr. 9. 

{24}— Case referred by Civil Court—Crim. 
Pro. Code. s. 273 — Power to refer. — The various 
modes in which civil proceedings can bo insti- 
tuted under the Code of Criminal Procedure 
pointed out. 12 W.R. Cr. 49. 

{2b)— Irregularity in recording complaint— 
Complaint not reduced to writxng-Act X of 1872, 
ss. J44, 44 and 283 — Crim. Pro. Code 

(Act XXV of 1861), ss. 66, 273, 426 and 439— 
Irregularity in commencing proceedings , — 
Under s. 66 of the Code of Criminal Procedure, 
the examination of the prosecutor should bo 
reduced to writing and signed by him. When 
a complaint is made before a Magistrate, but 
not reduced to writing, he cannot, under s. 273 
of the Code of Criminal Procedure, refer the 
case to a Deputy Magistrate for trial. S3. 426 
and 439, Crim. Pro. Code, 1861, do not apply 
to a case where the prosecution is not com- 
menced by a complaint, as directed in the Code. 

A conviction with such irregularity cannot 
stand good, merely becaii.se the amount of 
punishment would have been the same if proper 
proceedings had been instituted. 3 B.L.R. A. 
Cr. 67. 

(26) — Authorization to jyroceed inth case — 
Form of complaint, irregularity or defect in . — 

A Court of Session is competent to proceed to 
the trial of a prisoner brought before it upon a 
charge by a ^lagistrate authorized to make a 
commitment, though the complaint or authori- 
zation be contained only in a letter, from the 
Judge of that Court to the Magistrate of the 
District, sent with the record of the case, not- 
withstanding an irregularity or defect cf form 
in recording the complaint. The complaint or 
authorization of the Court before which, or 
against the authority of which, an offence men- 
tioned in Ch. XI cf the Code of Criminal Proce- 
dure is alleged to have been committed is a 
sufficient warrant for the commencement of 
criminal proceedings. 5 B.L.R., F.B., 680. 

14 W.R. Cf. 34. 

(27) — Omission to examine complainant*-^ 

It is an error for the Deputy Magistrate to 
summon the parties charged, before examinmg 
the complainant. W.R. 1864 Cr. 73. 


(23 ) — Case irregularly sent by Civil Court — 
Investigation without complaint — C'riw. Pro. 
Code (2861), s. 68 . — Although a Civil Court 
would be acting irregularly in sending to 
the Magistrate for investigation a case of using 
or attempting to use false evidence when no 
suit was pending in fthat Court, yet as the 
Court had given its sanction to the prosecution 
of the offence, held that it was in the compe- 
tency of the Magistrate, under s. 68 of the Code 


(28 ) — Offence charged under particular sec- 
tion of Penal Code — Power of l^agistrate to a^ 
ply any other section applicable . — A Magistrate 
is not bound to adhere to any partic^r sw- 
tion of the law which may be mentioned by 
a complainant in his complaint, but may 
any section which he thinks applicable ^ the 
case, so long as the parties are not ^ 

the proper procedure is observed. 13 W.R. 

40 . 



889 


THE ALE INDIA DIGEST. 


890 


Complaint — continued. 

2. — (Institution of Complaint — Prelimi- 
naries* — cojtcluded. 

(29) — Coviplainl not redxiced to <)/• 

signed. — On receipt of a petition from the 
complainant, the Jlagistratc, without examin- 
ing him and reducing his examination to 
writing and obtaining a signature thereto, or 
appending his own signature as Magistrate, 
referred the petition to a Deputy Magistrate 
for trial. The Deputy Magistrate tried and 
convicted the accused. On a reforencro from 
the Sessions Judge, on the groi\nd that the 
proceedings were irregular under s. G6. Act 
XXV of 1861, and that, therefore, the order of 
the Deputy Jlagistrate was without jurisdic- 
tion, held that the petition was sufticient. and 
that the Magistrate was justified in making 
over the petition to a Deputy Magistrate, who 
had the full powers of a Magistrate for enquiry 
and trial. 5 B.L.R. 160 = 14 W.R. Cr. 1. 

3. — (Procedure on receipt of complaints). 

(1) — Crini. Pro. Code 200~Kxami7ia- 

tioiiof the complainant— -Dntiiof ^laijistrate . — 
On receiving a complaint in a summons case, the 
Magistrate shr>uld examine the complainant on 
oath and should reduce the substance of the 
examination (or have it reduced) to writing. It 
is not a suffioient compliance with the require- 
ments of the section to merely call upon the 
complainant to swear to the complaint as it 
was filed and to sign it. The substance of the 
examination, which is by law required to bo 
reduced to writing, must be di.stinct from the 
complaint. 18 A. 221. Ii2., 6 Bom. L.R. GG2] . 

(2) — A ^Magistrate is bound to hear a complaint 
on its being duly presented to him. It is not 
competent to him either to refuse to take cog- 
nizance or to postpone its investigation sine die 
on the ground of a non-existent civil proceeding. 

Rat. Un. Cr. G. 206. 

(3) — Where a complaint is made before a 
Magistrate, ho is bound to examine the com- 
plainant on oath and then to proceed according 
to law. Where a complaint was filed regarding 
the conduct of a Government Officer, the Magis- 
trate called for a report from the officer con- 
cerned, and feeling satisfied with it, rejected 
the complaint. Held that the action of the 
Magistrate in calling for a report was not pro- 
per, and that, in any case, he ought to have 
heard the complainant and his witnesses before 
acting Upon any statement made bj the person 
complained against. Rat. Un. Cr. C. 954 = Cp. 
Rg. 6 of 1898. 

(4) — Crtm. Pro. Code (1882), 200 , 202, 

-Upon the receipt of a complaint, it is the 
-duty of a Magistratetoexaminethe complain- 
ant on oath. Although it is competent for 
him to dismiss the complaint under s. 203, he 
can only do so after examining the complajn- 
ant as required by s. 200. If an investigation 
into the subject-matter of the complaint is 
necessary, it should be conducted by the 
Magistrate himself, ot by some properly qua- 
lified officer. It it not a proper procedure to 


Complaint — continued. 

3. — (Procedure on Receipt of Com- 
plaints)— 

call on the person complained against to sub- 
mit a report as to the truth or otherwise of 
the allegations made against him. 3 C.W.N. 
17. 

(5) — Where a Magistrate has not disposed of 
a case under s. 203, Crim. Pro. Code, lbS'2, but 
has issued a summons to the complainant’s 
witnesses, he is not at liberty to stop the case 
whenever be likes, but is bound to examine 
the witnesses tendered by the complainant 
before acquitting the accused. An acquittal 
of the accused on .a consideration of the com- 
plainant's statement alone is not legal. 20 
M. 388=^2 Weir 251. 

(6) — Until a Magistrate has at least exa- 
mined the complainant, he is not in a posi- 
tion to exercise the discretionary power given 
by s. 67 to issue process or dismiss the com- 
plaint. 4 M.H.C. 162. 

(7) — Pouers of District Magistrate to send 
cose for trial by Subordinole Magistrate. — The 
omission of a District Magistrate to reduce to 
writing the examination of the complainant 
on a complaint directly preferred to him, before 
he refers it to a Subordinate Jlagistraie for dis- 
posjil, is au illegality which vitiates all the 
proceedings taken subsequently. 4 N.W.P. 88. 

(8) — Crim. Pro. Code (1882), ss. 255, 202, 
203 — Duty of Magistrate on receiving com- 
plaint-'Rcfcrence to Police. — It is not a proper 
course for a Magistrate, when a complaint is 
m ide before him of an offence of which he has 
cognizance, to refer the complainant to a police 
officer. He is bound, when the circumstances 
giving jurisdiction exist, to receive the com plaint, 
and to deal with it according to law. A different 
course would foster abuses and defeat the purpose 
of the law, which is to give to the persons, who 
have been injured, an access to justice inde- 
pendent of the police. 12 6. 161. 

(9) — CHm. Pro. Code (1882), ss. 202 and 3-50 

— Poxcer of Magistrate to refer a case that had 
been partially heard by his predecessor to Police. 
— Where a Magistrate, accepting a complaint, 
issued process upon it and examined certain 
witnesses for the prosecution, his successor in 
office would not be entitled to ignore what the 
former had done and to refer the c.ase to the 
police for inquiry and report. He could, under 
s. 350, Crim. Pro. Code, 1882, re-commence the 
inquiry, but the inquiry referred by that section 
would, under s. 4, not include a reference to the 
police such as the original !Magistrate might 
direct. 9 M. 282 = 2 Weir 243. [i?.. 14 P.R. 

1903 Cr. = 176 P.L.R. 1903] . 

(10) — Cxixn. Pro. Code (1882), s. 202 — Poxver 
of Magiitrate to send cases to police for inquiry. 
— A Magistrate is empowered, under s. 202, to 
send a case for inquiry by the police only when 
he distrusts the truth of the complaint. The 
section also requires the Magistrate to give his 
reasons. Great caution should be shown 
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Complaint — continued. 

3. — (Procedure on Receipt of Com- 
plaints) — continued. 

sending, for investigation by the police, charges 
against iiienabers of that force. In such cases, 
it would generally bo better that inquiry 
should be prosecuted by a iVlagistrate. 20 M. 
387 = 2 Weir 240. 22 A.W.N. 195]. 

^llj— Cnm. Pro. Code ss. 4, 296. 2ST 

and 537 — Police officer making a complaint — 

T alidiiy of such complaint — Informality in com- 
plaints — Report of police officer— Prosecuting 
Inspector — Charge defective in stating offence 
committed under s. 224- A, Penal Code— Effect 
—''Su-nraj" and'' Boycott. "-Wh-Ais. 19G,Criin. 
Pro. Code, requires is, that the complaint 
should be made upon authoritv from the Local 
Government. There is nothing in s. lOG.Crim. 
Pro. Code, to warrant the construction that , 
the actual complaint must be expressly autho- I 
rised by the Local Government. The only 
question which the Court has to consider with 
reference to that section is, “Is the complaint, 
which I am asked to entertain, a complaint 
made by the order or under the authority of 
the Government ? “ A complaint is none’the 
less a complaint, because it is put in by a 
police officer. The report of a police officer 
must bo some statement made in connection 
with, or, at least, under colour of, the dutv of 
the maker as a police officer. It is not the 
duty of a Prosecuting Inspector to make reports 
of offences to Magistrates under s- 124-A. Penal 
Code. Where a complaint did not set out the 
speeches or the alleged seditious words, which 
were the subject-matter of the subsequent 
charge, there is no informality in it. The com- 
plaint is not intended to give information to 
the accused. Even if it were defective, in that 
it might not have set out the dates of the 
speeches and the nature of the alleged seditious 
matter, it would, at most, be an irregularity 
within s. 537 (n) oftheCrim. Pro. Code. Not- 
withstanding the omission of the particulars 
which a charge ought to contain, should the 
accused in fact be not misled by the omission, 
and the omission did not occasion a failure of 
justice the High Court, as a Court of appeal, 
will not reverse a conviction on the bare ground 
of the irregularity. The notes of police officers 
used for the purpose of refreshing their me- 
mory, in accordance with which they gave 
their eWdonce, may be allowed to become 
part of the record of the case. Where there 
is a series of speeches or lectures on one 
topic, all delivered within a short period 
of time, one may be considered for the pur- 
pose of throwing light on the real meaning 
and intent of another, and on the state 
of mind of the speaker with reference to the 
object-matter of the other speeches — -a prin- 
ciple recognised in illustration (e) to s. 14, 
Evidence Act, and acted on in cases of prosecu- 
tions for sedition in all the other High Courts 
in India. A statement made by an accused 
person to the Superintendent of a District Jail, 
Vrith the request that it might be placed on the 
record, and so placed, was held to be admissible 


Cooip/a/zi/— continued. 

3. — (Procedure on Receipt of Com- 

I plaints) — continued. 

« 

i in evidence under s. 287, Crim. Pro. Code, as 
evidence of an intention relevant to a charge 
I under s. 124-A, Penal Code. The word 
“ Swaraj " must, in trying to ascertain whether 
' the language used by an accused person issedi- 
( tious. be construed with reference to his speech 
, as a whole and not with reference to isolated 
passages taken apart from their context. The 
I speech in the particular case, judging it on the 
1 evidence, actually adduced, was held to mean 
not only the exclusion of the present Govern- 
ment. but also to urge, if necessary, the use of 
I force in order that that end might be attained, 
W'ith reference to the term “Boycott," their 
Lordships observed that it was scarcely neces- 
sary to say that language, advising a strike of 
workmen, or the boycott of foreign goods, was 
not in itself seditious, however misguided or 
mischievous such advice might bo. S M.L.T. 

1 = 32 M. 3 = 9 Cr L.J. 108 = 1 Ind. Cas. 22. 

(12)— Criw. Pro. Code. Act A'.YT" of 2862, 
s. 269 — Jurisdiction of District Magistrate to 
transfer case sent to him. — The ^lagistrato of a 
District, to whom a case has been sent by a 
Munsiff for prosecution, has no power to refer 
the case to a Full Power Magistrate, and the 
latter has no jurisdiction to try the case with- 
out a complaint. N.B. — In connection with, 
the same case, a letter was sent by the High 
j Court to the Magistrate to inform him that a 
! Magistrate can try a case in which the accused 
has been legally arrested by the police without 
a warrant. 4 B.H.C. Cr. 30. [ExpL, Rat. Un. 
Cr. C. 8 ; R., 5 B.H.C. Cr. 29, 5 B.H.C- 69.] 

(13J— evim. Pro. Code, Act XXV of 2S61, 

• S.276 — Sub-Magi.'itrate' spotcer to refer. — A Sub- 
ordinate Magistrate, who has no jurisdiction to 
try a c.ase, has no power to refer it to a Full 
! Power ^lagistratc, and the latter cannot try 
the case without a complaint being made to 
! him. 4 B.H.C. Cr. 34. [Expl., Rat. Un. Cr. 

C. 8 ; i?., 5 B.H.C. Cr. 29]. 

(14) — Act X of 1862, s. 3— Absence of 

complainant — Memorondtim by Collector — 

’ Crim. Pro. Code {1861), s. 89.— In the absence 
j of a complaint, as required by s. 66, Crim- Pro, 

' Code, either by the Collector or any person 
I duly authorised on his behalf, a conviction and 
sentence under s. 3 of Act X of 1862. is not 
sustainable. A memorandum under the sig- 
nature cf the Collector cannot be accepted in 
i the place of a complaint so as to authorise 
! the issuing of a complaint. 5 B.H.C. Cr. 48. 

(15) — C*ri»n. Pro. Code {1861), s. 250— 

far offence different from the one complained of • 

— If a Magistrate, to whom a proper compljunt 
has been made, finds on the evidence, that 
an offence different from the one expre^^ 
charged has been committed, he has power w 
enquire and proceed against the accused 
r^^rd to such other offence. 8 B.H.C. Cr. 
100. CR., 11 O.P.L.R. 9 Cr.]. 
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Complaint — continued. 

3. — (Procedure on Receipt of Complaints) ^ 

— continued. | 

(16) — Conviction for an offence different from 
that complained of , validity of. — Whore a ISIagis- 
trate disbelieved a complaint as originally ; 
framed, and drew fresh charges of wrongful | 
confinement and assault, and convicted the ' 
accused without giving them an opportunity . 
of properly defending themselves, and the 
Sessions Judge, on appeal, went even further 
and disbelieved the case both as originally j 
made, as also the one made out by the Magis- , 
trate, and yet convicted the accused on a charge : 
of assault, held, that that was not the proper ! 
way of dealing with the case and the accused 
ought not to have been convicted of an offence 
which did not form tlie subject-matter of the < 
complaint, specially when all other matters i 
relating to the event were found to be false or ' 
not proved- 5 G.W.N. 296. 

(17)— Grim. Pro. Code {1861), ss. 66- A and \ 
155 — Report of police o^icer — Comjdoint on oath \ 
— Warrant cane. — In cases in which the police * 
might not arrest without a warrant, a warrant • 
cannot be legally issued except on a complaint 
on oath. Where the Magistrate is empowered 
to act on such complaint or on the report of a 
police officer (s. G6-A of the Grim. Pro. Code), 
the report thus referred to does not mean any | 
communication from the police officer, but a 
formal report drawn up under s. 155 of the 
Grim. Pro Code, in cases in which the police 
may arrest without warrant. 8 B.H.C. Cr. 
113. [Appr., U.B R. (189*2 to 1896), ‘28. S Bom. 
L.R.568; R., lOB.H.G. Gr. 70. -26 6. 150, F.B., 

‘2 L.B.R.. 146, P.B.] 

(18)— Cri;«. Pro. Code {289S), s. ^ 51 — Com- 
plaint of defo.mation — Further charge of crimi- 
nal force made in course of deposition by cotn- 
plainant — Conviction for criminal force. — The 
accused was tried at one trial for defamation 
and for using criminal force. He was in the 
first place charged with defamation, but the 
complainant, in the course of her deposition, 
further charged him with using criminal force. 
The Magistrate tried him jointly for both the 
offences, acquitted him of the former offence, j 
but convicted him of using criminal force, j 
Held, that the M.agistrato’s procedure was legal, I 
inasmuch as the allegation made by the com- 
plainant constituted a fresh complaint of another 
offence and the accused had had an opportunity 
of meeting the fresh accusation. 3 Bom. L.k. 
675. 

(19) — Court Fees Act VII of 1870, s. 31—Non- 
cogmsable offence — Complaint — Conviction— Re- 
fund. — Where a complaint of a non-cognisable 
offence results in a conviction, the stamp duty 
OD the complaint can be refunded. Rat. Un. 
Cr. C. 79«Cr. Rg. 27—11—1873. 

(20) — Criw. Pro. Code {1882), s. 191, receipt 
of complaint under— Proceedings by Magistrate 
— “ May take cognisance of " meaning of. — The 
use of the term “ may take cognisance of an 
qffenoe” in s. 191 of the Grim. Pro. Gode, does 


Complaint — continued. 

3 . — (Procedure on Receipt of Complaints) 

— continued, 

not make it optional with a Magistrate to hoar 
a complaint, but refers to the action of the 
Magistrate in taking cognisance of an offence 
in either of the specified courses in which the 
facts constituting the offence may be brought 
to his notice. He is bound to examine the com- 
plainant and can then either issue summons 
to the accused, or order an enquiry under 
s. *202. or dismiss the complaint under s. 203. 
13 C. 334. [E., 4 O.C. 127J. 

(21) — Grim Pro. Code {1898), ss. 100, 191— 
Cognisance of a case taken upon an anonymous 
communication — Transfer.— Where cognizance 
of a case is taken upon an anonymous com- 
munication, and not upon a complaint or police 
report, the accused are, under the provisions of 
s. 191, entitled to claim that the case should 
Imj tried by a Magistrate other than the one 
who has taken cognizance of the case under 
cl. (c) of s. 190. 3'G.W.N. 65. 

(22) -Grim. Pro. Code {1808), ss. 202, 203 

and 476 — Hcferring of a case triable by Court 
of iyessioii to a subordinate Magistrate of second 
class — Order for the jn'osecution of the com- 
plainant on report from the Magistrate. — On 
the complaint of a case triable by a Gourt of 
Session, the District Magistrate made over the 
enquiry to a subordinate Magistrate with second 
class pow'oes, and the District ilagistrate, on 
receiving a report that the complaint was false, 
ordered the prosecution of the complainant for 
an offence under s. 211, I.P.G. Held, that the 
subordinate Magistrate had no jurisdiction in 
the case, that thoDistrict Magistrate could not 
make over the case to any other Magistrate 
without having previously examined the com- 
plainant and that the enquiry ordered would 
not come either under s. 202 or under s. 203, 
and that the order for the prosecution of the 
complainant, was, therefore, illegal. 4 G.W.N. 
305. [R.. 33 C. 1 = 10 C-W.N. 158 = 2 G.L.J. 

228). 

(23) — Crim. Pro. Code {1898), s.190, cl, (c) — 
Deputy Commissioner, ns Magistrate and 
Revenue O^cer Trial of a revenue case by him 
— lievisiotial powers of High Court. — Where a 
Deputy Gommissioner, who, as a Revenue 
Officer, is entitled to complain regarding an 
offence against the public revenue, himself 
instituted proceedings, that is to say, proceeded, 
as a JIagistrate, to bake cognisance of a revenue 
offence, and directed that the trial should be 
held by one of the Magistrates subordinate to 
him, held, that tbe action of the Deputy Gom- 
missioner cannot bo regarded as other than 
that of a Magistrate acting judicially, and, as 
such, his order was subject to revision by the 
High Court. 4 G.W.N. 825. 

(24) — Penal Code, s. 451 — House-trespass j or 
purpose of carrying on an intrigue with pro- 
secutor's wife — Refusal by husband to so charge 
him, effect of. — A person was charged with 
house-trespass by night and admitted that he 
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Complaint — continued. 

3.— (Procedure on Receipt of Complaints) 

— concluded. 


was there for the purpose of carrying on an 
intrigue with the prosecutor’s wife. The 
complainant, the husband, refused to charge 
the accused with having entered the house to 
commit the offence of adultery, but founded his 
complaint solely on the entrv having been with 
intent to commit theft, which was found to be 
false. The Deputy Magistrate dismissed the 
charge on the ground that the husband refused 
to Jay a complaint of house-trespass with intent 
to commit adultery. Held, that the Magistrate 
was right, under the circumstances, in refusing 
to convict the accused of a charge which the 
husband refused to make, although he had the 
power to so convict him- 1 Weir 532 = 5 M H 
C. App. 5. CF., IGC.P.L.R. 1821. 


Uo)—Crim. Pro. Code {1S61). Chop. JIJ 
S. li4{s. 200 of the Code of ISUH) -Comjdaint 
of petty theft to ^Ingi^trnte — Juriadiction to 
refer the complainant to the heads of the village. 
—Whore a complain! is made to a subordinate 
Magistrate, he is bound to proceed under s 144 
(s. 200 of the Code of 1898) and dispose of the 
complaint according to law. The mere fact 
t^hat the complaint is also cognisable by the 
head of the village does not affect the 
competency of the Magistrate, nor can he 

exorcise his jurisdiction. 2 Weir 
22 = 2 Weir 237 = 7 M.H.C. App. 31. 


i^O) —Complaint of oj'ence under s. .7.54, l.P 

C. — Conviction for rape— Setting aside of 
conmction . — Where on the complaint of an 
offence under s. 35-1, I.P.C.. but subsequently 

altered to one of attempt to commit rape, the i 

Magistrate convicted the accused of an attempt 
to commit adultery, the conviction was set 
aside in revision by the Chief Court, as there 
was no complaint by a person competent to 
under the provisions of s. 493. 3 P.R. I 

1882 Cr. 


(27) — Trial without complaint.— A Magis- 
trate, who is neither a Magistrate of the 
JJistrict, nor a Divisional Magistrate, is not 
competent to take cognizance of an offence in 

a formal complaint. 10 P.R. 

1870 Cp» 

(28) — Written record only legal proof of 
terms of complaint — Policeman's report of 
complaint not sufficient proof — Production of 
the document, if p,ocurable to be insisted on— 
Crim. Pro. Code (IHS2), s. 154— Evidence 
Actf St 9it Haviog regard to the provisions of 
^ 154, Code of Criminal Procedure, and s. 91, 
Evidence Act, the only legal proof of the terms 
of a complaint of a cognizable offence to the 
police IS the written record of the same 
oxcoptiog where secondary evidence of its 
contents is admissible. It would be most 
unsafe if. in cases under s. 211. Penal Code a 
poliMman’s report of what a complaint 
contoined could be accepted as sufficient proof 

contents, without insisting on the 
production of the document itself, if it were in 
any way procurable. L.B.R. (1872—1892), 872. 


I Comp/a/nt— continued. 

j ' — (Dismissal of Complaint), 

(A) Disynissal of complaint — Crim. Pro 
j Code (1S82), ss. 200 to 203.— A ilagistrate can 
dismiss a complaint only in three cases. <1) if 
I h©! upon the statement of the complainant 
I (t.^., the complaint) finds no offence has been 
I committed ; (2» if he distrusts the truth of the 
statement ; and (3) if, after further en- 
quiry, be bolds there is nob sufficient ground 
for proceeding. A complaint ought not to be dis- 
j missed on the ground (1) that the Magistrate 
J believed the complainant had no personal 
I grounds to complain and (2j because he believed 
him to bo used as a tool by others in bringing 
j complaint. 13 B. 600. (14 C. 

S. 203 gives very large powers to the 
I Magistrate to dismiss a complaint without 
j issuing a process at all against the accused 
I persons, but certain conditions arc laid down 
in the chapter in which the section occurs, and 
those conditions must be strictly fulfilled in 
^ making an order under the "iection. A Magis- 
j trate may dismiss a complaint under the sec- 
. tion on any one of the three grounds, viz, : — 
(1) if ho, upon the statement of the complainant, 
j reduced to writing under s. 200, finds that no 
j offence has been committed ; (2) if tie distrusts 
the statement made by the complainant and 
’ (.3) if he distrusts that statement, but his dis- 
trust is not sufficiently strong to warrant him 
to act upon it, ho may direct further inquiry 
as provided in s. 200. In any case, he is bound 
I to record his reasons for dismissing the com- 
j plaint, for, if that is not done, it would be im- 
( possible for the High Court to consider whether 
I the discretion vested in the Magistrate, under 
s. 203, has been properly exercised. 14 C. 141. 
[F.. 13 B. 600J. 

(3) - A Magistrate cannot dismiss a complaint 
under s. 203 until he has examined the com- 
plainant. In exercising his discretionary power 
of summary dismissal of the complaint, the 
Magistrate should not allow himself to be in- 
fluenced by considerations altogether apart from 
the facts adduced by the complainant in sup- 
port of the charge, nor by a consideration of 
the motive by which the complainant is ac- 
tuated. What he has to consider is whether 
there is prima facie evidence of a criminal 
offence which, in his judgment, calls upon the 
alleged offender to answer. The expression 
“ sufficient ground” in s. 203 points exclusively 
to the facts which the complainant brings to 
the knowledge of the Magistrate, and to their 
establishing a prima facie trustworthy case 
against the accused. 13 B. 590, F.B. f A, 

Un. Cr. C. 549. Rat. Un. Cr. C. 662 : B., 13 B. 

600, Bat. Un. Cr. C. 669, Rat. Un. Cr. 0. 

786, 9 Bom. L.R. 742].- 

(4)— S- 147, Crim. Pro. Code, 1872, is explicit 
that the Magistrate must examine the com- 
plainant before dismissing his complaint. Where 
a Magistrate has the complaint with him, he 
can only legitimately dispose of it, either by 
himself pursuing the procedure pointed out by 
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Complaint — continued. 

4. — (Dismissal of Complaint) — continued. 

s. 147, or by tnxnsferring tho complaint to 
some Subordinate Magistrate to dispose of it 
according to l.aw. A reference to a Subordi- 
nate Magistrate for his opinion, and the 
opinion of tho officer that the charge is not 
true, %nll not discharge the Magistrate from 
examining the complainant. 4 G .L.R- 534. 

(5) — Crint. Pro. Code {1S61), s. 193 — Dismissal 
of complaint — Practice ^ — Before dismissing a 
complaint under s- 193 of the Grim. Pro. Code, a 
Magistrate should examine all the witnesses 
called for the complainant. Rat. Un. Cr. C. 
21==Cr. Rg. 8—9—1869. 

(G) — Where a Subordinate Magistrate, first 
class, dismissed a complaint against a person 
who, though previously convicted twice, per- 
sisted in committing house-trespass, the Dis- 
trict Magistrate cannot interfere with the 
order as the ofieuce is not one of the nature 
specified in s. 435, Grim. Pro. Code. If a 
complaint is preferred before the Latter in such 
a case, he may either try the case himself or 
send it to a Subordinate Magistrate. Rat* Un. 
Cr. C. 28. 

(7) — A complaint should not be dismissed 
without giving the complainant the necessary 
opportunity of being heard. Rat. Un. Cr. C. 
36S = Cr. Rg. 12 of 1888. 

18)— CriHi. Pro. Code (26*?A'). ss. and 203— 

Dismissal of complaint under s. 203, effect of. 
The dismissal of a complaint, after hearing the 
complainant and after considering the results 
of an investigation ordered under s. '20'2, 
amounts to a legal determination of the com- 
plaint. 6C.W.N. 295. 

(9) _CH»t. Pro. Code {1898), ss. 100, 202 aiid 
203 — Dismissal of complaint icithoiit following 
the procedure prescribed by ss. 202 and 203. 
Where, on the complaint of an offence, the 
Deputy Magistrate, having examined the com- 
plainant, put the case before the Deputy Com- 
missioner, who dismissed the complaint with- 
out examining the complainant, held, that tnc 
order of dismissal was wrong. 9 C.W-N. 199 = 
2 Or. L.J. 51. 

(10) -Crim. Pro. Code (1898), s. 202— 
Dismissal of complaint — Reasons . — The reasons 
for dismissing a complaint should bo based on 
inferences or facts arising from or disclo.sod by 
(l)the complaint; (2; the examination of the 
complainant; (8) the investigation, 

made under the powers conferred by s. 20i- of 
the Grim. Pro. Code. This provides a wide field. 
Anything outside it is extra-judicial and “ust 
bo discarded. 9 Bom. L.R. 742 = 6 Cr. L.J. 85. 

(11) — Orim. Pro. Code {1898), s. 203— 
Complaint— Order of dismissal- Grounds not 
recorded— Police report conlaintng reasons — 
SuMciency.~-Vf hero a Magistrate dismisses a 
complaint under s. 208. Crim.Pro Code, merely 
stating that he agrees with the police report, 
without recording his reasons for dismissal and 

67 


Complaint — continued . 

4. — (Dismissal of Complaint^ — continued. 

without even making tho police report part of 
his order. Held, that tho order was improper 
and ought to be set aside. 7 M.L.T, 175. 

(12) — Dismissal of complaint after enquiry 
— Powers of Sessions Judge to interfere — Criin. 
Pro. Code {1861), ss.67, ISO, 435.— The words 
“ dismissed without enquiry,” in s. 436 of the 
Code of 1861, refer to a complaint w’bich the 
Magistrate has, under s. 67, dismissed without 
making the enquiry he is empowered to make 
under s. 180. If a complaint has not been 
dismissed without enquiry, the Sessions Judge 
has no pow’cr to interfere. 3 N.W.P. 261. 

(13) — Pro. Code{28?2),s. 247— Order 
for re-enquiry — Potcers of Sessions Judge . — A 
Sessions Judge has power to direct a Magistrate 
to enquire into a complaint dismissed by him 
under s. 147 of tho Code. 7 M.H.C. App. 16. 

(14) — False complaint — Discretion of Magis- 
irate. — If a Magistrate considers a complaint 
false and groundless, ho is not bound to issue a 

1 summons or warrant. Tho law invests him 
with a discretion, which it is incumbent on 
him to exercise, so as to prevent the evil of 
allowing legal process to be made subservient to 
the gratification of malice or revenge. At the 
same time, the Magistrate should always take 
the examination of the complainant. 3 N.W.P. 

I 272. 

( 15 ^_Crim. Pro. Code {2862), S. 247— 
Dismissal of complaint for default. — Where a 
Magistrate, to w’hom a case had been transferred, 
called tho case on the day fixed by his 
predecessor for the trial, without any com- 
munication to the parties, and dismissed it 
! under s. 247, for default of the complainant, 

I but it was found that tho complainant and bis 
witnesses, though they did not attend that 
I Court, were present in another Court in the 
same Court house, not having been informed 
of the particular Court to which the case had 
been transferred, held that, under the circum- 
stances of the case, the provisions of s. 247 had 
not been ijroperly applied. 13 C. L.R. 303. 

(16) — Cases instituted and tried under Ch. 
XIV cannot be struck off the file at the request 
of tho complainant or for want of prosecution 
on his part. 3 N.W.P. 341. 

(17) — The dismissal of a complaint for the 
non-appearance of the complainant on the date 
to which tho hearing has been adjourned is 
illegal, if the order of .adjournment has not 
been made in the hearing and presence of the 
parties. 8 H.H.C. App. 5. 

(18) — Criw. Pro. Code, s. 200— Presentation 
of complaint by Mukhtyar — Dismissal. — Where 
a complaint is presented by a woman's inukh- 
tyar, the Magistrate can dismiss it, since he has 
no opportunity of examining thecomplainantas 
required by 6. 200 of the Grim, Pro. Code. 
Rat. Un. Cr. C. 623 = Cr. Rg- 51 of 1892. 
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Complaint — continued. 


; 4.— (Dismissal of Complaint)— confinwed. 

(19) — Crt7H. Pro. Code {189S), ss. HI?. 437— 

Jjisynissnl of complaint on default of complain^ 
c^it KjTect of, on an absent accuaed . — A 
dismissal of the complaint under s. 247 for the 
complainant’s default and tlie acquittal of one 
of the accused, tciminates also the case against 
the other accused, whose attendance could not 
be obtained and against whom the trial did not 
proceed, nor can the order under s. 247 be set 
aside under s. 487. 4 C.W.N. 346. [F., 7 C- 

W.N. 711; D., 10 C.W.N. 4031 = 4 Cr. L-J. 
173 = 7 C.L.J. 240]. 

(20) - Crim. Pro. Code s. ^:^0— Order 

dismi.ss The dismiss- 

al of a complaint under s. 220 amounts to an 
acquittal. 5 C.L R. 359. 


(21) Piacltarr/e, ndietlier amoKitis toocouittnl 

Pro. Code 

yoOl), s. 2.)0 — A discharge under s. 250 of the 
Code of 18G1 does not amount to an acquittal 
where there has been no enquiry at all. the 
case is still stronger, and it cannot, therefore, 

4*^ W P 2*^ ^ <^omplaint could not be re-opened. 


(22)-— CriiH. Pro. Code, ss. ‘20'>, 203 and 476— 
of Magistrate on receiving a complaint — 
^eccssibj for erannnation and dismissal ot 
comp/nin/._A complainant must be examined 
D}’ the Magistrate who receives the complaint, or 
by some Magistrate to whom he has transferred 
the case. When a complainant has been exa- 
mined, he is entitled to have the person accused 
brought before the Magistrate, and it is only 
when the Magistrate has reason not to 
believe the truth of the complaint from his 
o,\amination that this can be properly refused 

and ari investigation held. [F., 4 6.C. 127 ; 

158 = 33 0.1=2 C.L.J. 228.] 
A J^istnct i\ragistrate on a report bv the Police 

complaint wa.s false, w.as 
asked by the complainant to try the complaint, 
but, instead of examining the complaint, 
referred the complaint to the Deputy Magistrate 
for judicial enquiry or report. The latter, 
after examining the complainant and his 
witnesses, reported that the complaint was 
laise. Jdeld, that an order under s. 476, 
ordering the complainant to be prosecuted 
under s. 211, Penal Code, was not validly 
made, inasmuch as the order was not properly 
passed on judicial proceedings before him, and 
as the case before the District Magistrate had 
never been tried out and never been dismissed 
on evidence recorded by him or obtained by 
mm m the manner directed by 8-202. Held 
farther, that the mere examination of the com- 

hoanng his witnesses and mthout dismissing 

trial 

complainant asked for and was 

8. 476 directing the prosecution of the complain- 

Penal Code. 27 C.^921 
tF., 4 O.G. 127 ; D., 6C.W.N. 296]. 


— (Dismissal of Complaint) — continued* 

(23) — Crim. Pro. Code, ss. 247, 369 and 
^32 — Dismissal for default of a case under 
s. 420, 1.P.C. — A dismissal for default of a case 
under s. 420, I.P.C., for the non-appearance of 
the complainant, is bad, inasmuch as it 
amounts to an application, to a warrant case, 
of the procedure prescribed by s. 247, Crim. 
Pro. Code, in respect of summons cases only. 
4 C.W.N. 26. 

(24) — Crim. Pro. Code (1898), s. 437 — Issue 
of tvarrants — Further proceedings not taken— “ 
Discharge — Further enquiry on police report . — 
\\ here after the issue of warrants against certain 
persons, the Magistrate does not think it neces- 
sary to proceed further, the terinin<ition of the 
proceedings against them is in effect an order of 
discharge. Where no proceedings wore taken 
against certain persons mentioned in a police 
report by a Sub- Divisional IMagi.strate, although 
other persons were tried and convicted of tho 
same offence, held that the Sub- Divisional 
Magistrate w.as competent to take proceedings 
against them on tho police report, and. although 
he was subordinate to the District Magistrate, 
it would not be proper to the latter to pass an 
order directing proceedings to be taken against 
them, unless he had withdrawn the whole 
matter to his own Court. 4 C.W.N. 242. !i?., 
30C. 449. 32 C. 783 = 9 C.W.N. 810=2 Cr. L.J. 
524 ; construed, 3 Cr. L.J. 209 = 3 C.L.J. 87j. 

(25) — Crim, Pro. Code, s- 259 — Compiaint 
of grievous hurt— Dismissal for want of prosecu- 
tion. — A Sub-Magistrate has no power to dismiss 
a complaint of grievous hurt on the ground that 
the complainant refused to proceed with the 
pro.secution. Rat. On. Cr. C. 23 = Cr. R^> 
20—9—1869. 

(26) — Dismissal of compiaint — Offence com- 

mitted sir years ago — Malice of complainant.— 
That the complainant was actuated by mali- 
cious feeling against the accused or that the 
offence was committed six years ago, is ne 
sufficient reason for dismissing a complaint. 
There is no limiting the time for prosecutions 
for offences. Rat. Un. Cr. C. 549 = Cr. Rg. 24 
of 1891. (13 B. 593, R.). 

(27) — Dismissal of complaint — Prospect of 
raising other religious disputes — Legality . — It is 
not competent to a Magistrate to refuse to take 
up a complaint or to dismiss it summarily on 
the ground that, if the complaint was entertain- 
ed. it would tend to bring numerous other 
complaints and stir up old religious ill-feelings. 
Rat. Un. Gf. C. 562. 

(28) - Crim. Pro. Code (1872), ss. 205 and 361 
— Failure of complainant to pay fees for sum- 
moning of witnesses — Dismissal of complaint, 
validity of. — When a complainant is required 
to pay fees for summoning witnesses under 
s. 361, and fails to do so, the Magistrate mast 
deal with the case on such evidence as ho may 
have before him, but not dismiss the complaint, 
a M. 160=2 Weir 305. 
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Complaint — continued. 

4. — (Dismissal of Complaint) — continued. 

{^9)—Crim.Prn.Code (2882), s. 247— Acquittal 
of accused for default of prosecutor . — A Magis- 
trate, before acquitting an accused person 
under s. 2-47 for the complainant’s default of 
appearance, is not bound to wait till his Court 
is about to close for the dav. 7 M. 356=2 
Weir 309. 

(30) — Dismissal for non-appearance of com- 
plainant, u'ithout proper exercise of discretion 
—Crim. l^ro. Code [1872), s. 20o— Acquittal.— ■ 

See 24 W.R. Cr. 64. i 

(31) — Crim. Pro. Code [1882), s. 246— Dis- j 
missal of complai)tt made by a police charge- 
sheet. — Where a complaint is made by a police 
charge-sheet, it is not necessary to examine the 
complainant before dismissing the complaint. 

2 Weir 246. 

(32) — Dismissal of comjylaint on J*olice report 
— Oniix'Jsioa to give coniplainani opportunity to 
p7-ove case. — See 17 W.R. Cr 2. 

(33) — Grounds for dismissal of— Order for 
further inquiry — Notice to the accused, not 
essential — Cri»j. Pro. Code (1898), ss. 203 
and 437 . — Wliere a complaint had been dis- 
missed under s. 203 of the Code of Criminal 
Procedure, held, that the Sessions Judge was 
not bound to issue notice to the accused l)cforo 
ordering further inquiry under s. 437. Code of 
Criminal Procedure. Held, further, that a 
person bringing a complaint in a criminal Court 
is entitled to produce evidence in support of 
it subject only to two conditions. vi2., (a) that 
the facts alleged constitute an offence and (t»> 
that there are no circumstances apparent on 
the examination of the complainant, such as 
to justify the Court in coming to the conclusion 
that the complaint is fal.^e. 11 O.C. 261. 

(34)— Penal Code. ss. 497 and 498 -Com- 
plaint dismissed as evidence did not disclose 
offence of abduction . — Where a complaint of 
abduction under s. 4'J8. Penal Code, was 
dismissed on the ground that the evidence 
disclosed the offence of adultery, leaving the 
complainant to bring a fresh complaint under 
fi.497. Penal Code, held that the Magistrate erred 
in law and that, until the evidence of the wit- 
nesses named for the prosecution was taken 
an order of discharge should not generally be 
made. 17 P.R. 1874 Cr. 

(35) — Crim. Pro. Code (1872), s. 215— Dis- 
charge, unthout examining all the pros^uti^ 
loitnesscs . — \n accused person shall not bo dis- 
charged unless the Magistrate has examined al 
the witnesses named for the prosecution. 2 A. 

447: 4 M. 329; 8 M.H.C. App. 5; 23 W-R. 
Cr. 9. Li?’.. 2 A.W.N. 179]. 

(36) — Examination of complainant* s witnesses 

— Cnm. Pro. Code (1861), s. 67.— Where the 
Crim. Pro. Code makes it necessary for a Magi^ 
trate. before dismissing a charge, to examine both 
the complainant and his witnesses, it supposes 
that there has been already a prxmn facie case 
made out ; and where the complainant makes 


Complaint — continued. 

4 , — (Dismissal of Complaint) — continued. 

outsucha prima fade case, the Magistrate is 
bound first to examine all the complainant’s 
witnesses before dismissing the charge ; but where 
there is clearly no primn facie case established, 
the Magistrate is justified in acting under s. 67 of 
the Crim. Pro. Code. ISOI, and in dismissing 
the case at once. 16 W.R. Cr. 39. 24 W.R. 
Cr. 62. 

(37) — Exat)ixnation cf couipl iinant's u'it nesses 

-Ctim. Pro. Code (1869), ss. 193. 24:)— Power 
of Magistrate — Sec 16 W.R Cr. 48. 20 \\ .R. 

Cr. 59. 

(38) — Examinatioxi of complainant's witness — 
according reasons — Charge ujidcrs. 211. Penal 
Code — DismLssal of complaint — See 13 W.R. Cr. 
37. 25 W.R. Cr. 10. 2 C.L.R. 3S0. 

(39) — Power (o dismiss case —Irregularity in 
dismissal — Transfer of case by Magistrate to 
Deputy Magistrate.—^. T. brought a charge 
of theft against B. before a Magistrate. The 
case was made over to the Deputy Zilagistr.ate, 
on whose suggestion the Magistrate ordered 
that there should l)e a police enquiry. The 
Police Superintendent reported that, in his 
opinion, the charge was false, and that the 
plaintiff should be summoned for bringing a 
false charge; and the Alagistrato, while deci.ir- 

! ing that he would not encourage charges of 
“ false complaint,” said that the injured party 
might swear an information if she chose. S. 
T. thou petitioned to be allowed to call witness- 
es in support of her charge of theft, and object- 
ed to the police proceedings. The Magistrate 
. recorded the following order:— “The case has 
1 been dismissed, and the accused. ^Irs. B, has 
received permission to prosecute the woman S. 
T. for making a false charge; the pro.seiit peti- 
tion may be put in defence in that case.” Held 
that the order of the JIagistrate must be 
quashed— (1) because ho had no jurisdiction, 
the case having been made over to the Deputy 
Magistrate ; (2) because the order above was 
not a judicial dismissal of the case. Case re- 
manded for trial of the original charge as 
brought by S. T. 3 B.L.R. App. 151. 

(40) — Failure to shoic tu Magistrate's ojnn- 
ion any criminal off'ence — Act XW]’ of 1861, 
s. 180— Act X of 1872, s. 146— Powers of n Ma- 
gistrate. — The accused was charged before a 
Deputy Magistrate with an offence under 
s. 431, Penal (^ode. The Deputy Magistr.xte exa- 
mined the complainant, took bail from the 
accused, but refused to examine the complain- 
ant’s witnesses, although present, and delayed 
the investigation unnecessarily for a long 
time. The Magistrate of the district then 
ciillod for the proceedings, and, having looked 
at them, considered that there was no case for 
the interference of the Criminal Courts, and 
discharged the prisoner, although he was pre- 
sent and under bail. Held that the Magistrate 
was not only competent, but bound to dis- 
charge the prisoner, if his conclusion that no 
offence was made out was correct ; but held, 
also, that the Magistrate’s conclusion was 
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Complaint— continued, 

4. — (Dismissal of Complaint) — continued. 

wrong, and that the act complained of, if true, 
did amount to an offence under s. 431 of the 
Pena! Code; therefore, the Magistrate's order 
was set aside, and furthcrenquiry ordered. 11 

B.L.R. App. 6 = 14 W.R. Cr. 63. 

1) — Exn mino tio7i of com pla inn nt — In terfer- 
e7ic€ hy Hujh Court— Act X of 1672, ss. 144, 147, 
29o nnd 2Uii—Acl XXV of 1801, s. 4.W.— Where 
a Magistrate had examined the complainant 
under s. 56 of Act XXV of 18G1, and dismissed 
the complaint under s. G7. heht that the High 
Court would not interfere under s. 434. 2 B.L. 
R.S.N. 6 = 10 W.R. Cr.49. 

(42) — Examination of eomplainayit — Crim. 
Pro. Code (Act XXV of 1601), s. 67 — 
Act A of 1872, s. 147 — Dismissal without 
enquiry.- -Where a District Magistrate removed 
a case from the tile of the Joint Magistrate to 
hi.sown, after complaint had been made and 
warrants issued by the Joint ilagistrate upon 
the footing of the complaint, and thereupon 
suspended the warrant and dismissed the com- 
plaint without hearing it in due course of pro- 
cedure, held that it was an improper proceed- 
ing ; he ought to have proceeded with the case 
from the stage at which it was when he remov- 
ed it. 10 B.L.R. App. 26 = 19 W.R. Cr. 28. 

^■^3 ) — Preliminaries to disjnissal — Recording 
evidence of complainant — Act XXV of 1801, 
ss. 06 and ISO — Disjiiissalof complaint without 
recording evidence— Act X of 1672, ss. 144 and 
— A charged B before i a Magistrate for 
wrongful confinement of her brother. Previous 
to the petition to the Magistrate, the charge 
had been investigated by the police, and report- 
ed to be false. The Magi.strate without record- 
ing the complaint under s. 66 of the Code of 
Criminal Procedure, sent for the police papers, 
and under s. 180 of the same Code dismi.ssed 
the case. Held that the proceedings were 
illegal ; that the Magistrate was bound, under 
s. GO of the Code of C'riminal Procedure, to 
record the examination of the complainant 
befoie he could, under s. 180. dismiss the 
complaint. 3 B.L.R. A. Cr. 53- See, aiso, 8 W. 
R. Cr. 12 = 7 W.R. Cr. 47. 7 W.R. Cr. 45, 3 
C.W.N, 17. (16W.R.(r. 68, con/rn). 

(44)— But s. 180, Grim. Pro. Code, 1861, 
applied tocases under Chap. XIV of the Code bv 
force ofs. 249 of Act VIII of 1869, and a Magis'- 
tr.atc might dismiss a complaint under that 
chapter without calling evidence if he thought 
there was no sufficient ground for nroceeding 
under it. 16 W.R. Cr. 44. 

{45)— Hearing evidence— Dismissal without 
hearing evidence— Crim. Pro. Code {Act XXV . 
of 1861), s 270— Act X of 1872, s. 209.— On tho ! 
day fixed for bearing a complaint of trespass 
and assault made against three persons 
named, the complainant appeared with his 
witnesses, and the defendants also appeared ; 
and cn one of them being found to be a child of 
eight years of age, the Magistrate dismissed the 
case without taking any evidence. Held, the 


Complaint — continued. 

I 4.— (Dismissal of Complaint)— confini/cd. 

Magistrate was in error, and should not have 
dismissed the case, merely becauseone defendant 
was a child. He should have followed the pro- 
cedure laid down in ss. 565 and 266. 2 B.L.R. 
S.N. 15 = 10 W.R. Cr. 61. 

(46l — Hearing evidence — Dismissal without 
hearing evidence- — A JIagistrate ought to hear 
evioence iusupporb ofacharge before dismissing 
the complaint. A bare assertion by an accused, 
charged with committing theft of a proprietary 
right in the alleged stolen property, is no reason 
for a ^lagistrate to rofn.se to entertain the 
charge of thelt. 7 B.L R. App. 55 = 16 W.R. 
Cr. 18. [Expl., 16 W.R.Cr. 6S; R . 33 C. 410 = 
10 C.W.N. 276 = 4 C.LJ.102]. 

(47 ) — Dismissal after hearing evidence — 
Further proceedings — Acquittal — Crim. Pro. 
Code {1872), s. 147. — Tlic further proceedings 
allowed by the Code of Criminal Procedure, 
s. 147, can only be taken in cases where the 
complainant has been alone heard, and not 
where he has had the advantage of having his 
witnesses hoard. In the latter case, a dismiss- 
al would amount to a verdict of acquittal 
against the accused parties, and render a 
second trial on tho facts impossible. 24 W.R. 
Cr. 75. 

(48) — Xon-ajypearancc of complainant . — The 
non appearance of the complainant, on the day 
to which the hearing had been duly adjourned, 
may be a good ground for dismissing the 
complaint under s. 208. Crim. Pro. Code, 
1872. The fact that the complainant and his 
witnesses have been examined and that their 
further attendance was not necessary, makes no 
difference. 22 W.R. Cr. 40. 

(49) — The charge of obstructing a road by 
repairing it without leave may be dismissed 
for the uon-appearauce of the complainant. 7 

W.R. Cr, 31. 

(50) — The accused may be discharged 
although the prosecution wi^^^nesses be present, 
if the complainant be absent and the Magis- 
trate thinks it unnecessary to carry on the 
enquiry in the absence of the complainant. 11 
W.R. Cr. 39. 

(61) — Illegal adjournment — Dismissal for 
default. — A Magistrate cannot dismiss a case 
for default on the ground of the non-appearance 
of the complainant on a day to which no legal 
adjournment was made. 16 W.R. Cr. 68. 

(52) — Crim. Pro. Code, Act X of 1882, s. 247— 
Dismissal of complaint for non-appearance— 
Effect. — Where a complaint of mischief and 
trespass is dismissed for the non-appearance 
of the complainant, it amounts to an acquit- 
tal, and the Magistrate cannot proceed on 
another complaint for substantially the same 
offence. A.W.N. 1885, 43. 

(53) — Crim. Pro. Code {1882), ss. 244, 245— 
j Acquittal vnthout examination of complainant 
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Complaint ^continned. 

4. — (Dismissal of Complaint) — coyitinncd. 

— A Magistrate cannot acquit an accused per- 
son without examining the complainant and 
his witnesses. Rat. Un. Cr. C.539 = Cr. Rg. 11 
Of 1891. 

(54) — CH?h. Pro. Code. Act X of 18!i2, ss. 200, 
202 — Investigntion — Dismissal of cooiplaint . — 
Thecomplainant preferred charges under ss.161. 
342 and 417 of the Pen.al Code against some 
Police officers. The Magistrate sent the case 
for investigation ^‘y the Police and dismissed it 
as false, on the receipt of the Police report, 
without examining the complainant. Held 
that the Magistrate had no authority to dis- 
miss the complaint without following strictly 
the procedure laid down in Chap. XVI of the 
Crim. Pro. Code. A.W-N. 1834, 47. 

(55) — CHm. Pro. Code (IH72). ss 147. 
Dismiss'tl of coniplnint — Fresh coinploint.- 
There is nothing in the law to prevent a ^lagis- 
trato fromencertaini'ig a second complaint, when 
the first complaint has been dismissed under 
8 147, Crira. Pro. Code. A.W.N. 1881, 68. 

(56) — CHm. Pro. Code (4872), ss. 144, 14G, 
247 — Dismissal of complaint, on report bp 
subordinate officer, without examininr] the 
complainant . — On a complaint of extoition, 
the Magistrate directed the Tahsildar to 
make an enquiry. On receiving a report 
from the Tahsildar ‘hat the evidence was 
weak, the Magistrate dismissed the complaint 
without recording the statement of the 
complainant on oath or, apparently, ex- 
amining him. The High Court set aside the 
order, and directed him to examine the com- 
plainant and dispose of the charge according to 
law ; observing that it was not apparent why 
the case was referred to the Tahsildar for en- 
quiry, and that the provisions of s. 146. Crim. 
Pro. Code. 1872, should not be put in force 
without discrimination. A.W.N. 1881,23. 

(57) — Discharge of accused. — In answertoarc- 
ference from a Sessions Judge, the High Court 
held that, in a case where the accused has been 
duly summoned or arrested under a warraiit, 
and is present to meet any charge, and the 
complainant and his witnesses negligently fail 
to appear against him, if it be not shown to 
the Magistrate that the case is one in which ho 
ought to adjourn the enquiry under s. 224. 
Code of Criminal Procedure, the accused per- 
son ought to bo discharged ; but. also, held 
that the question did not arise under the cir- 
cumstances of the case, and the case must go 
back to the Magistrate for investigation. 7 
B.L.R. 7 ; 45 W R. Cr. 83. 7 B.L.R. 8, note, 
7 B.L.R. 9 note. 10 W.R. Cr. 31. 

(58) — Crim. Pro. Code (iS6i), s. 67~Dis- 
crelion of Magistrate . — A Magistrate can, in 
his discretion, dismiss a complaint under s. 67, 
Crim. Pro. Code. 1861 ; and he is under no 
obligation to go further. 10 W.R. Cr, 80 ; 17 
W.R. Cr. 8. 

(59) — ^Where a Magistrate dismissed a case 
in the exercise of a judicial discretion, such 


Compiaint — continued. 

4. — (Dismissal of Complaint) — concluded. 

dismissal has, under s. 212, Crim. Pro. Code, 
1872, the effect of an acquittal. 19 W.R. Cr, 
52. See, also, 23 W.R. Cr. 63. 

(60) — The dismissal of a case in which a 
summons issues in the first instance amounts 
to an acquittal of the .accused. Hence, nc 
further proceedings in respect of the same act 
can be taken under a different charge. 25 W.R. 
Cr. 63. 

(61) — AcQuittal without regular trial — Power 
of Deputp Magistrate — Crim. Pro Codc\lSCyl), 
s. 250 . — .\ Deputy Magistrate cannot acquit a 
prisoner of an offence under Ch. XIV of the 
Crim. Pro. Code, 1861, for which the prisoner 
had not been put upon his trial, by him. 9 
W.R. Cr. 15. 

(62) — Kvidoice disclosing atiitther offence than 
that charged — Dutp of Magistrate. — \ Magis- 
trate cannot dismiss a case, if. in the course of 
his investigation, he finds that another offence 
than the one charged has been committed. It 
is his dut.v to adjudicate on the original charge. 
8 W.R. Cr. 82. 

(63) — not having been laid by the 
most responsible person. — A complaint cannot 
be dismissed on the ground that the complaint 
ought to have been laid by a more responsible 
person. 18 W.R. Cr. 55. 

(04) — Delap in making charge — IVtuf of 
material evidence— Effect — Dismissal of com- 
plaint. See 18 W.R. Cr. 75 

{G5) — A dulterp — Dismissal of co^nplaint with- 
out examining wife or without issuing process for 
other loitnesses— Fresh enquiry. — The dismissal 
of a complaint of adultery without examining 
the wife in the presence of her husband, the 
complainant, and without issuing process to 
compel the attendance of certain witnesses 
named by him is a material error necessitating 
a fresh enquiry. 1 J.G. 24. 

(66) — Charge of thejt. — A charge of theft 
should be enquired into before deciding it to be 
false or taking steps under s, 21 1, Penal Code. 

16 W.R. Cr. 77. 

(67) — Want of snnctio^i to prosecute. — When a 
Magistrate dismisses a complaint of offences 
under ss. 182 and 500, I.P.C., for want of 
sanction to prosecute, his order docs not amount 
to an acquittal and he is bound to entertain a 
fresh complaint of the same offences, if made 
after obtaining sanction. Cr. Rg 38 of 1896. 

(68) — Summons, right to — Duty of Magistrate. 
— It is not competent to a JIagistrate to refuse 
to issue a summons to .a complainant, even in a 
case in which the charge might have been laid 
with the Police in the first instance. He must 
examine the complainant on o.ath and pass 
orders in the case- 14 W-R. Cr. 36. 

See Compounding Offence, 1 B. 64. 

SeeCRlM. Pro. Code (1898), ss. 202, 435, 1, 
2, 3. Rat. Un. Cr. 0. 669. 

See Sanction to prosecute, 2 P.R. i907 
Cr. = 5 Cr. L.J. 491 = 49P.L.R. 1907 = 18 P.W. 
R. 1907 Cr. = 6 Cr. L J. 258, 9 C.L.R. 267. 
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Complaint — continued. 

— 5. — (Withdrawal and Revival of Com- 
plaints). 

Sec COMrOUN'DIXG OFFENCE. 

(1) — Witlulrmi'al of complaint — ,-lc^ XXV of 
2S61, s. ‘270 — X of 1672, s- 210 . — Offences 
punishable under the Penal Code with more 
than six months’ imprisonment are not triable 
under Cb. XV of the Code of Criminal Procedure, 
aud consequently do not fall within the provi- 
.sions of s. ‘271 of that Code. 4 B.L R. F B. 
41 = 12 W.R. Cr. 59. 

(2) — Vithdroirnl of complaint and obligation 
of Magistrate to hear it — Effect of xcithdraual 
— The withdrawal of a complaint 
by a complainant operates as an acquittal, and 
the High Court cannot entertain the matter 
at all, except upon an application duly made 
with sanction of the Go*'ernment. 19 W.R. 
Cr. 55. 

(3) — Complaint once instituted — Dutg of 
Magistrate , — Where once a complaint of a non- 
compoundable offence is before a Magistrate, 
he is bound to make a complete enquiry, and 
to see that the accused, if guilty, is brought to 
punishment. 22 W.R. Cr. 83.' 

(4) — Dtiti/ of Magistrate — Remedy by civil 
suit . — If a complaint is duly made before a 
Magistrate, and the act imputed appears to 
amount to an offence and there is v. prima facie 
reason to suppose the accusation true, the 
Magistrate is bound to proceed, though he may 
consider a civil suit more applicable. 8 W R. 
Cr. 65. 

(5) — Where there is a prima facie case vtiTidie 
out. a ilagistrato should send for the witnesses, 
and uot, merely on the strength of the police 
report, reject the complainant’s petition and 
refer him to the Civil Court. 9 W.R. Cr. 21. 

(6) — A complaint, properly made should be 

inve.stigated. even if the case be one in which 
a civil action will lie. 10 W.R. Cr. 40. 20 

W.R. Cr. 60. 

(7) — The High Court would not interfere with 
an order of a Magistrate, in a complaint of 
theft, because it appeared to him, after making 
enquiries from the police, before whom the 
complaint was in the first instance brought, 
that the complaint was one in respect of which 
onlv a suit in the Civil Court should be brought. 
11 W.R. Cr. 54. 

(8) — -Penal Code, s. 49S — Witfulrawal of 
complaint— Crim. Pro. Code {1661)^ $. 271. 
— A complaint under s. 498, I.P.C., could not 
be withdrawn under s. 271, Crim. Pro. Code, 
18G1. But the husband, the complainant, 
could stay proceedings against the accused 
by declining to offer any evidence. 8 P.R. 1871. 

(9) — Withdrawal of a complaint of adultery. 
— The power to permit the withdrawal of com- 
plaints is confined to cases falling for disposal 
under Ch. XV of the Crim, Pro. Code, 1861. 
'Therefore a Magistrate is competent to 
allow the withdrawal of a comfi^nt of adultery 
2 N.W.P. 234. 


Comp/a/iif— continued. 

5. — (Withdrawal and Revival of Com* 

plaints) — continued. 

(10) Crim. Pro. Code,s. 147 — Revival of com- 
plaint. — On a complaint of enticing away a mar- 
ried woman, a non-cognizjible offence, and of 
theft, cognizable offence, being nude to a Police 
officer, ho enquired into the offence of theft only, 
scarcely noticing the allegation as to the enti- 
cingawayofthe woman, and reported toaMagis- 
trate that no such offence was even prima facie 
made out. The Magistrate, thereupon, directed 
him to strike off the offence complained of from 
the list of reported offences. Held that this was 
no bar to the taking up of and proceeding with 
a fresh ciomplaint of enticing away a married 
woman, inasmuch as there was no dismissal of 
the complaint in respect of that offence. 5 B. 
405. 

(ID- — First, dismissed sum- 
marily — Whether sccotul, ban-ed, — A iSfagistrate 
is not precluded from taking up a complaint on 
the facts on which a similar complaint had been 
summarily dismissed on a former occasion, and, 
if it is shown that the complainant has some 
grounds for his complaint, the Magistrate should 
admit it. 5 A.L.J. 137^A.W.N. 1908.67 = 7 
Cr.L.J. 297. 

(12) - Crim. Pro. Cede {1661), Ch, XIV—Dis- 
missalof complaint for default — Fresh complaint- 
— In cases triable under Chapter XIV, where a 
Magistrate, on account of the non-appearance 
of the complainant or for any other sufficient 
cause, is satisfied that the charge cannot be 
sustained, he may dismiss the complaint. The 
dismissal will not bar the complaint being again 
entertained. 6 H.H.C. App. 8. 

(13) — Crim. Pro. Code {1S82), ss. 203and5p 
— Dismissal of complaint — Fresh complaint 
u'Hhont setting aside the order of discharge.— 
Where a complaint is dismissed under s. 203, no 
fresh proceedings upon a new complaint on the 
same facts can be taken unless the order of 
dismiss.al is set aside in the manner provided 
by s. 203 by a competent authority. H such 
proceedings are instituted without setting 
aside the order of dismissal, the defect cjinnot 
be cured by s. 537 of the Code. 23 C. 983 = 1 
C.W.N. 57. {F., 24 C. 286=1 C.W.N. 185, 22 
A. 106, 28 M. 255 = 2 Weir 247-A ; Approved, 

1 C.W.N. .370 = 24 0. 528; U.. 2 C.W.N. 290, 

28 0.652, F.B.. 25 M. 61 = 2 Weir 271, P-O., 

9 P.R. 1902 Or. =50 P.L.R. 1902 ;D.. 28 0. 

211 = 5 O.W.N. 169, 2 Weir 251=24 M. 337. 

2 Weir 325-A.=28 M. 310 : Diss., 2 L.B.R. 27, 
IN.L.R. 18. ISM.L.J. 79 = 1 M.L.T. 31 = 29 

M, 126, F.B.J 

(14) — When a complaint is dismissed under 
s. 203. the Magistmte has no jurisdiction to 
revive the proceedings upon a fresh compU*nt 
on the same facts, so long as the order of ms- 
iniss.al is not set aside by a competent author^ 
under s. 437 of the Code. 24 C. 286 = 1 

N. 185. [F.. 2 C.W.N. 290. 19 A.W.N. 211 

= 22 A. 106, 2 Weir 247-A = 23 M. 255 ; 

C. 652, 9 P.R. 1902 Or. =50 P.L.B. 1902 r 



909 


THR ALL INDIA DIGEST. 


910 


Complaint — continued. 

5. — (Withdrawal and Revival of Com- ' 

plaints) — continued. . 

D., 2 Weir 251 = 24 M. 337,2 Weir 325-A = 28 
M. 310; 2 L.B.R. 27. 1 N.L.R. 18, 16 

M.L.J. 79 = 1 M.L.J. 31 = 29 M. 126]. 

( 15 ) — Where a complaint is dismissed under 

s. 203 for the default of the complainant, the 
Magistrate cannot, on a subsequent appearance 
of the complainant, restore the case to the file 
and proceed to try the case. Before any fresh 
proceedings can be taken, theorderof dismissal 
should be sot aside by a competent authority. ; 
3C.W.N.760. [i?., 2 L.B R. 27]. i 

I 

(16) — Criw. Pro.Code (1882), ss. 202,203,437 
— Dismissal of coinplaint — Power to reeive pro- 
ceedings. — On a complaint being presented, the 
Magistrate took the statement of the com- 
plainant, recorded it briefly and cjrlled for a 
report from the Police on the matter, without i 
asking him if ho had any witnesses to call. On | 
receipt of the report, the Magistrate dismissed ; 
the complaint. He did nob record any reasons i 
for distrusting the truth of the complaint, nor ( 
did be direct a local investigation to be made i 
by a Police Officer for the purpose of ascertain- 
ing the truth or falsehood of the complaint. 
Held, that the ^lagistrato did not comply with 
the provisions of s. 202. and that he ought not, 
mor. ly on the report of tho Police, to have . 
dismissed the complaint under s. 203. Held, 
also, that, when the Slagistrate, who had dis- 
missed tho complaint, ordered a further enquiry, 
on receiving tho complainant’s second petition, 
ho did not act contrary to any provision of the 
law ; and that, considering the circumstances 
under which the complaint had been dismissed, 

a further enquiry was necessivry. 9 A. 85. [i'’., 1 
N.L.R. 18. 29 M. 126. P.B. = 1 M.L.T. 31 = 16 
M.L.J. 79; R.,28C.2ll = 5C.W N. 109.9P.R. 
1902 Cr.=50 P.L.R. 1902, 2 L.B.R. 27 ; D., 23 
C. 983, 22 A. 106; Diss., 28 C- 652] . 

(17) Crim. Pro. Code, s. 203 — Dismissal of 
complaint — Power to re-open the matter. — It is 
■utterly contrary to sound principles that one 
Magistrate of co-ordinate juri.sdiction should, 
in effect and substance, deal with, as if it were 
an appeal or matter for revision, a complaint 
which has already been dismissed by a com- 
■petent tribunal of co-ordinate authority. 22 A. 
106. [P., 28M.255 = 2 Weir 247 -A =2 Cr. L.J. 
752; R., 28 C. 652, P.B., 1 N.L.R. 18, 26 
P.W.R. 1908 Cr.=8Cr. L.J. 249;/)., 21 M. 
837=2 Weir 251, IG M.L.J. 79= 1 M.L.T. 31 
= 29 M. 126 = 3 Cr. L.J. 274, 29 A. 7 = 3A-L.J. 
662 = A.W.N. 1906, 246, 5 A.L.J. 137 = A.W.N. 
1908, 67=7 Or. L.J. 297; Diss., 2 L.B.R. 27]. 

(18) Crim. Pro. Code {1882), ss. 4, 203 and 
437 — Revival of proceeding by a successor in 
■office. — Where an order of a Magistrate is a 
judicial and not an executive order and is one 
dismissing a complaint, it is nob competent to 
the successor in office to sot aside such order of 
hispredecessor. 2C.W.N.-290 [i?,, 2 L.B.-B. 27]. 


Complaint — continued. 

5. —(Withdrawal aud Revival of Com- 
plaints) — continued, 

(19) — Charter Act— High Court’s power to 

revise an order, rei-iving a complaint a j ter dis- 
charge. — The High Court has ample power, 
under the Charter, if not under the Code, 
to revise an order reviving a complaint after 
discharge. 1 C.W.N. 49. 0 C.L..T. 705 = 6 

Cr. L.J. 490 ; Appl., 28 C. 709; It., 27 C- 126 
= 3 C.W.N. 601]. 

(20) — Crim. Pro. Code (2362), ss. 233, 403, 
423, 439 — Warrant case — Discharge — Revival 
of complaint — Power of Presidency Magistrate — 
Power of High Court to direct further enquiry 
or order retrial. — .\n order of discharge under 
s. 253 does not, in a warrant case, operate as 
an acquittal, and is no bar under s. 403 to the 
retrial of any person so discharged. But a stipen- 
diary Prcsidoticy Magistrate or any other 
Magistrate of co-ordinate aut’noriiy has no 
power to sit as it were on appeal from the order 
of an Honorary Presidency Magistrate or other 
Magistrate of co-ordinate jurisdiction and to 
direct the issue of fresh process, notwith- 
standing that, upon a consideration of the 
sjime materials, tho latter has dismissed the 
summons and discharged the accused. fR., 28 
C. 652, 9 P.R. 1902 Cr. = 50 P.L.R. 190-i ; D., 
2 L.B.R. 27 ; Diss., 28 C. 211.]— Under s. 439. 
read with s. 423, and possibly also under the 
Charters, it is open to the High Court to set 
aside such order of discharge, as is mentioned 
above and direct a retrial or farther enquiry. 
24 C. 528 = 1 C.W.N. 370. 

(21) — Crim. Pro. Code (1898), ss. 195,. 528 — 
Case peiuling before a Court— Power of .supe- 
rior Court to V'ithdraw it or to grant .sanction, 
— When no final order h.as been made by a 
Magistrate in a case pending before him. a supe- 
rior Magist rate, who has transferred the case to 
the former’s file, has no authority to pass an 
order of dismissal, nor to grant sanctioti for the 
prosecution of the complainant. 3 C.W.N. 490. 

(22) — Crtb«. Pro.Code (1882), ss. 259, 309and 
439 — Discharge of accused in a warrant case — 
Power of Pt esidency Magistrate to revive the case. 
— Where a Presidency Magistrate has dis- 
charged the accused under s. 259, he has no 
jurisdiction to revive the case, much less to 
transfer it. 4 C.W.N. 46. [Diss., 28 C. 052 = 
5 C.W.N. 457]. 

(23) — Crim. Pro- Code (1872), s. 210 — With- 
drawal of complaint — Penal Code, ss. 352 and 
323. — Where a person complained that ho had 
been seized by tho hands and legs and thrown 
on the ground, stopped, thumbed, and stiffened 
on the chest by three persons, one of whom 
gave a knife to another with directions to stab 
the complainant, held, that the complaint was 
one of voluntary hurt, and that the Magistrate 
w<ae wrong In treating the complaint as of 
criminal force, and in allowing it to bo with- 
drawn. 5 H. 378. 

(24) — Withdr^wal of complaint — Compound- 
ing of offences — Revival of complaint. — When a 
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Complaint — continued. 

5. — (Withdrawal and Revival of Com- 
plaints) — continued. 

compoundable offence has been compromised 
and the complaint withdrawn, the complaint 
may be revived, if it appear that the compro- 
mise was the result of a promise on the part of 
the accused which he failed to fulfil. 94 
P.L.R. 1904. 

See ABETMENT, 4 P.R. 1838 Cr. 

Sec ACT XTII OF 1859.ss. 1 and 2 (1), U.B.R. 
1909, 2nd Qr., W.B. of C. Act, 1. 

See ACT I OF 1871. s. 21. 5 Bom. L.R. 205. 

— Dismissal of. for default after partial hearing 
by Presidency Magistrate — Institution of fresh 
proceedings— 6Vc ACT IV OF 1877, s. 124, 6 C. 
523 = 8 C.L.R. IOC. 

— Report by Superintendent of Vaccination, 
if a complaint — Sec ACT XIII OF 1880, s. 18, 
6 Cr. L.J. 124 = 4 L.B.R. 12. 

See ACT 1 OF 1894. ss. 9 and 10, 27 C. 985 = 5 
C.W.N. 131. 

See ACT Xlt OF 189G, 9 P.R. 1897 Cr., 22 
P.R. 1900 Cr.. 8 P.R. 1901 Cr. 

See ACT VI OF 1898. ss. Gl. 72, 10 C.W.N. 
1029 = 4 C.L.J. 170. 

See Bom. Act III of 188S, ss. G8, 231, 471, 
517, Rat. Un. Cr. C. 987. 

See Punjab Act X.X of 1891, s. 186, 2 P. 
R. 1392 Cr., and 3 P.R. 1892 Cr. 

— To police — See COMPENSATION, 7 ^1. 
563. 

See COMPENSATION, 15C.P.L.R. Cr. 194, 2 
N.W.P. 447. 

See COMPLAINANT. 23 M. 026 = 1 Weir 310. 

— Complaint bv Civil Court — See COURT 
Fees, 5 B.H.C. Cr. 104. 

See GRIM. PRO. CODE (1898), s. 4, A.W.N. 
1904,266. 33 C. 1 = 10 C.W.N. 158 = 2 C.L.J. 
228, 5 C.W.N. 106. 

See Crim. Pro. Code (1893), ?s. 4 and 190, 

1 L.B.R. 58, 6 C.W.N. 926. 

6'ee CRIM. Pro. CODE (1898), ss 4 and 195, 
30 C. 285 and 30 C. 416. 

See Crim. Pro. Code (1898), s. 190, 14 Bur. 
L.R, 250 = 4 L.B.R. .300, 21 A. 109, XJ.B.R. 
(1902—1903), Crim. Pro. 21, 6 Cr. L.J. 25, 

4 O.C, 127, 3 C.L.J. 8 = 3 Cr. L.J. 209. 

See Crim. Pro. Code (1898), ss. 190, 192 
and 264, 1 S.L.R. 119 Cr. 

— Complaint in the form of police report 

See Crim. Pro. Code (1898), ss. 190 (l) (6) 
and 203, 2 Weir 246. 

— Power of Magistrate to refuse to initiate 

proceedings in cases initiatedj>y Police report 

See CRIM, PRO. CODE (1898), ss. 190; 263, 

1 609« ^ 


Complain t — -con ti n ued . 

5, (Withdrawal and Revival of Gom* 
plaints) — continued. 

See Crim. Pro. Code (1893), s. 195 (6). 30 
A. 52 = A.W.N. (1907), 288 = 4 A.L.J. 790 = 6 
Cr. L J. 396. 

Crim. Pro. Code (1898). ss. 197, 527 
and 177, 4 L.B.R. 265 = 8 Or. L.J. 70. 

Bigamy, charge of — Persons competent to 
complain CRIM. Pro. Code (1898), 
s. 198. 25 A. 132 = A.W.N. 1902, 198. 

See Crim. Pro. Code (1898), s. 198, 25 A. 
209 = A.W.N. 1903. 7. 

— By husband in charge of adultery— 
Crim. Pro. Code (1S98), s. 199. 5 A. 233. 

SeeCRIM. PRO. Code (1898), ss. 199 , 238, 
27 M. 61 = 2 Weir 236. 

See Crim. Pro. Code (1898). ss. 200 and 
202, 11 C W.N. 170. 

See Crim. Pro. Code (1898>, ss. 200, 203, 
204, 10 C.W.N. 1086 = 4 Cr. L.J. 213. 

.SVeCRiM. Pro. Code fi898), s. 202 . 19 P.R. 
1894 Cr. 

— Dismissal of — See Crim. Pro. CODE 
(1898), ss. 202, 203. 33 P.R. 1887 Cr. 

— Whether a dismissal of complaint, evi- 
dence of want of reasonable cause for prosecu- 
tion— See Crim. Pro. Code (1898), s. 203, 

S. C. 294. Oudh. 

Sec Crim. Pro. Code (1898), s. 353, Rat. 
Un. Cr. C. 24. 

See Crim. Pro. Code (1898). s. 403 (1). 6 
A.L.J. 262 = 9 Cr. L.J. 526 = 31 A. 317 = 2 lud. 
Cas- 219. 

See Crim. Pro. Code (1898). ss. 423, 435, 
439, 27 C. 126 = 3 C.W.N. 601. 

See Crim. Pro. Code fl898). ss.435 (1 to 3), 
426, 439 (1 to 4) and 440, 4 C. 647. 

See Crim. Pro. Code (1898). s.s. 476. 195, 

4 M.L.T. 404 = 32 M. 49 = 19 M.L.J. 42 = 9 Cr. 
L.J. 41, F.B. 

See CROf. Pro. CODE (1898), .“s. 488, 250, 

6 M.L.T. 261. 

Sec Crim. Pro. Code (1893), s. 545 (2), 4 
Bom. L.R. 877. 

See Cross Complainants, 2 J.G. 85. 

See Dismissal of Complaint, Colm. Dig* 

Cr. 91 of 1877, 1 L.B.R. 125. 

See FALSE CHARGE, 6 C. 496 = 7 C.L.R- 
467, 5 A. 387, 4 C.L.R. 134 = 7 C.L.R. 382. 

3 S.L.R. 189. 

— First complaint — Second complaint by a 
different person— Same acts — SeeMAGISTBAT^ 

Jurisdiction of, 3 A.L.J. 562 = 4 Cr.L-J- 59 
=A.W.N. 1906, 246 = 29 A. 7. 

See magistr.ate. Jurisdiction of, 17 C. 
P.L.R. 105, 27 0. 798. 
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Complaint — concluded. ^ 

6. — (Withdrawal and Revival of Com- ; 

plaints) — concluded . | 

See Maintenance, 168 P.L.R. 1903. 

S60 Penal Code, s. 18*2, 6 A.L.J. 236-9 
Cr. L.J. 518. 

See Penal Code, ss. 182 and 211, 4 N.L.R. ; 
136. 

S^cPen.\L Code, s. 2ll. 29 A. 587=A.W.N. 
1907, 195 = 4 A.L.J. 471 = 6 Cr. L.J. 42. 

See Rape, 29 C. 415 = 6 C.W.N. 677. 

See Revision, 3 L.B.R. 234, F.B. ; 

— Distinction between complaint by private ' 
individuals and complaint by Courts — Sec 

S. VNCTION TO PROSECUTE, 13 B. 109. 

See Sanction to prosecute. 2 C.L.J. 619 
= 10 C.W.N. 222 = 3 Cr. L.J. 112 = 27 C. 452 = 4 
C.W.N. 594, 7 Cr. L.J. 10 = 35 C. 141 = 2 M.L. 

T. 500, 13 M. 144, 9 C P.L.R. Cr. 27. 6 O.C. 1. j 
2 P.W.R. Cr. 1909 = 9 Cr. L.J. 152 = 37 P.L. 

R. 1909 = 1 Ind. Cas. 93, 8 P.R. 1908 Cr. = 15 j 
P.W.R. 1908 Cr. = 149 P.L.R. 1908 = 7 Cr. . 
L.J. 353, 1 L.B.R. 286. 

Compounding Offence. 

See COMPLAINT— Withdrawal and 

REVIVAL OF COMPL.A.INT. , 

See Crim. Pro. Code (1898), s. 345. 

(1) — Conviction set aside on appeal — Liberty 
to compound tviicn retrial ordered — No sanction 
of Court jiecessary. — Where the accused is • 
charged with an offence which is compound- I 
able, and is convicted by the Magistrate, but, | 
on appeal, the conviction is set aside and a 
retrial ordered. Held, that it is open to the i 
complainant and the accused to compound the , 
case, in the Sivme manner in which a case may 
be compounded before conviction bj’ the 
Magistrate. Held, further that it was not . 
necessary in this case, to apply to the Court j 
for permission to compound. 3 A.L.J. 523 = A. 
W.N. 1906, 200=4 Cr. L.J. 35. 

(i)— Penal Code, s. 214~-Crim. Pro. Code 
(257;?), 5. Whenever the words “volun- 

tarily,” “intentionally,” “fraudulently,” “dis- 
honestly,” or others, whose definition involves 
a particular intention, enter along with a speci- j 
fied act into the de.ecription of an offence, the j 
offence, not being one ‘ ‘irrespective of the inten- 
tion,” is not one which the exception to s. 214 
hy itself allows to be compounded without the 
parties incurring the penalties prescribed by 
that and the next preceding section. The 
offence, to admit of compromise, must be one 
in this sense irrespective of the intention ; and 
it must be one for which a civil action may be 
brought at the option of the person injured, 
instead of criminal proceedings. The offence 
of voluntarily causing grevious hurt cannot 
legally be compounded. 1 B. 147. 

(8 ) — What offences are not compoundable . — 
Offences punishable under any law other than 
the Penal Code are not compoundable. {Vide 
last tabular statement in sob. ii, Crim. Pro. 
Code). . 8.0. 78f Oudh« 

68 


Compounding Offence — continued. 

(4) — Contpoundvig of offences — Test. — Tho 
compoundability of an offence charged is the 
sole or decisive test for determining the class 
of offences which concern individuals only, as 
distinguished from those which have reference 
to the interests of the State. 6 Bom. L.R. 73. 

(5j — Crim. Pro. Code (2552), s. 345 — Com- 
poundable offences . — The general principle of 
the law of England that felonies and serious 
misdemeanours shall not be compounded is em- 
bodied in s. 345, Crim. Pro. Code, which says 
that no offence not mentioned in the .section 
shall be compounded ; and neither that of 
culpable homicide, nor that defined in s. 304-.4, 
is mentioned there. The Magistrate should 
find upon the evidence whether the accused 
should be disch.arged or charged with an 
offence, and should decide that only a com- 
poundable offence had been proved before ho 
atlow.s compounding. Rat. Uii. Cr. C. 699 = 
Cr. Rg. 28 of 1894. [S.. 1 L.B.R. 349j . 

(6) — Crim. Pro. Code (257^). s. lH3~Chnrqe of 
adultery — Compounding of the offence — Penal 
Code, s. 4U7 . — Where, alter the conviction by 
a Sessions Judge of a person charged with 
adultery, and during the pendenej’ of the appeal 
in the High Court, the complainant, who had 
taken bis wife back to live with him, had ask- 
ed the High Court to be allowed to compound 
the offence, held, that the sanction for com- 
pounding could not bo given at that stage 
of the proceeding. 2 A. 339. 

(7) — Withdrawal of a complaint of adultery. 
— The power to permit the withdrawal of com- 
plaints is confined to cases falling for disposal 
under Ch. XV of the Grim. Pro. Code, 1861. 
Therefore, a Magistrate is nob competent to 
allow the withdrawal of a complaint of adul- 
tery. 2 N.W.P 234. 

(8) —Compounding offe>ice-Kidnripping.--ThQ 
offence of kidnapping can be lawfully com- 
pounded. 22 W.R. Cr. 26. 

(9) — Wrongful restraint. — Tho offence of 
wrongfully restraining another may bo lawfully 
compounded. 7 W.R. 33. 

{lQ)~Compromise~-Assauit resulting in in- 
tentional grievous hurt . — Although an assault 
may be compromised, an assault which results 
in the intentional infliction of grievous hart 
cannot be compromised. 6 N.W.P. 302. [F-. 1 
B. 147]. 

(11;— Crim. Pro. Code, Act X of 1872 . s. 345 
— Compounding of offence of hurt — Grievous 
hurt—Subseguent complaint . — Where an offence 
which, at the time of tho complaint, was 
believed to have caused only simple hurt, was 
compounded, and subsequently the complain- 
ant applied to have the case taken on file 
again on the ground that tho offence had 
turned out to be one of grievous hurt and there- 
fore non-compoundable, held that the first 
compounding was legal. A.W.N. 1884, 13. 

G2)— Crm. Pro. Code, s. 213, et seg. — Com- 
pounding of warrant case — Dismissal — Revival 
of proceeding , — Tho dismissal of a warrant 
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Corapounding Offence — continued. 

case — falling under the provision of s. 213, et 
seq, of the Code of Criminal Procedure, 1872, 
which is not therefore compoundable, — on the 
parties coming to an amicable settlement re- 
garding the matter in dispute, amounts to a 
discharge. There could, therefore, be no bar 
to the renewal of the proceedings, if that 
should otherwise bethought neces>ary. House- 
breaking in order to commit theft is not an 
offence which, according to s. 2U. I.P.C., can 
be legally compounded, and a withdrawal from 
the prosecution in such a case has not. accord- 
ing to s. 188, Crim. Pro. Code, 1872, the 
effect of an acquittal. Such a withdrawal 
cannot, therefore, affect the revival of the pro- 
secution. IB. 64. T-f’.. Rat. Un. Cr. C. 330, 

Rat. Un. Cr. C. 391 : Apjir.. 16 M.L.J, 79 = 1 
M.L.T. 31 = 29 M. 126; R., 10 B. 131, 5 
C.W.N. 457 = 28 C. 652]. 

(13) — Guarantee on condiiion of not taking 
criminal inocecdinga — Compounding felong . — 
A man. to whom a civil debt is due. may take 
securities for that debt from his debtor.* o%-en 
though the debt arises out of a criminal offence 
and he threatens to prosecute for that offence, 
provided he doe.s not, in consideration of .such 
securities, agree not to prosecute. He must 
not, however, by stifling a prosecution obtain 
a guarantee from third parties. 11 B. 566. 

iU)—Crim. Fro. Code {tSf)8K s. 34.5~Com- 
2X)unding offence of mischief dene to private 
property of village Makar. — The accused was 
charged under s. 427, I.P.C.. with having 
Ciiused damage to the complainant’s property. 
The Magistrate refused to allow the offence to 
be compounded, because the damage was done 
to a village Mahar, and. therefore, could not 
be treated as damage affecting only a private 
person, as Mabars had duties to perforin in 
connection with the village. Held that the 
offence was compoundable, as the damage was 
caused to harvested crops, which were the 
private property of the complainant. The fact 
that the complainant was a village Mahar 
would not make his personal property, the 
property of the public or even of the Mahar 
community generally. 22 B. 889. 

(15) — Charge of adultery — Withdraival of 
charge by husband— Revisional poicers of High 
Courf.— Where in the case against the accused 
who was charged with adultery which was with- 
drawn by the husband of the woman, the 
Assistant Sessions Judge ordered the accused to 
be discharged, held, that the High Court would 
not be exercising its discretion properly in 
interfering in the matter. 5 B.H.G. Cr. 27. 

(161 — Crim. Pro. Code {1873), 5 . 188 — With- 
drawal of offence under s. 323, Penal Code . — 
The offence of voluntarily causing hurt is one 
which may be lawfully compounded and, there- 
fore, withdrawal from the prosecution in such 
a case is permissible under s. 188. Crim. Pro. 
•Code. 10 B.H.G. 68 . [Disappr., 1 B. 147. J 

(17)— Cri?n. Pro. Code, s. 345— Compounding 
cffences— Offence under s. 148, Penal Code . — 
In a case before a Magistrate, the evidence 

i 


Compounding Offence— continued. 

disclosed an offence under s. 148, I.P C. The 
complainant subsequently applied to withdraw 
the case on the ground that some of his wit- 
nesses had turned around. The Magistrate 
allowed the offence to be compounded under 
s. 345, Crim. Pro. Code. Held, that the 
Magistrate acted without jurisdiction in allow- 
ing the compounding of a non-compoundable 
offence. 4 Bom. L.R. 718. 

(19) — Cri;u. Pro. Code {1882), s. 345— Com- 
poundable offences— Penal Code, s. 323.— Tho 
offence punishable under .s. 323, I.P.C., is, by 
s. 34.5, Crim. Pro. Code (1882), compoundable 
irrespective of the permission of the Court. 

A.W.N. 1886, 167. 

{I'-J)— Penal Code, ss. 323, 353— Crim. Pro. 
Code, Act X of 1882, s. 345 — Compounding,— 
Where a person is prosecuted for offences under 
ss. 323 and 363 of the Penal Code and the com- 
plainant applies to have the case under s. 323 
struck off, the Magistrate should allow the 
composition and proceed only in respect of the 
other offence. A.W.N. 1884. 256. 

(20) — Crij«. Pro. Code {1882), s. 345— Com- 
poundable offences— Penal Code, ss. 323, 342.— 
The offences punishable under ss. 323 and 342, 
I.P.C., are compoundable under s. 345, Crim. 
Pro. Code. A.W.N. 1883, 245. 

(21) — Counter^cascs under ss. 342, 353— Penal 
Code — Evidence in both cases taken together — 
Evidence of accused— Compounding. — In a 
case where there wore counter-charges between 
the parties of offences under ss. 342 and 353 of 
the I.P.C. , the Magistrate took evidence in 
both cases, without having come to a decision 
in either case, and eventually allowed the 
charges to be compounded : Held that the 
Magistrate’s procedure in hearing the two 
counter-charges before coming to a decision in 
either was not illegal, but that he should not 
have taken the evidence of an accused person 
on oath against the persons accused by him 
until the ca.se against himself had been disposed 
of; and that the order of compounding should 
be reversed. Rat. Un. Gr. C. 331 = Cr. Rg. 22 
of 1887. 

(22) — Crim. Pro. Code {1882), ss. 345,560 — 
Compounding of offences— Compensation.— • 
Where an offence is compounded under s. 345, 
it is incompetent to a i^fagistrate to award com- 
pensation under s. 560, Crim. Pro. Code. In a 
case where there is neither a discharge nor an 
acquittal, but only a composition, s. 560 docs 
not apply so as to enable the Magistrate to 
award compensation to the accused. Rat. Ofi* 

Gp. G. 700 = Gr. Rg. 29 of 1894. 

(23) — Although the composition of an offence 
under s. 345 has the effect of an acqaittal vet, 
it is not an acquittal so as to bring the case 
within the provisions of s. 660, Crim- Pto. 
Code. The Magistrate is not, therefore, com- 
petent to award compensation to the accosed. 

Rat. Un. Gp. C. 957 = Cp. Bg. 8 of 1898. 
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CompoQiiding Offence—continucd. 

(24) — Pe/irti Code, s. 214, excep. — It is not 
every compromise of a criminal prosecution out 
of Court which is a breach of the positive law. 

8 C. 24. 

(25) — Jitrisciic?iou of Magistrate to record 
compromise order — Ss. 24S, 239 and 437, Crim. 
Pro. Code. — The mere fact of the accused 
having been sent by the Police would not 
prevent an offence (under s. 448 of the Penal 
Code), which is legally compoundable, from 
being compromised ; and a District ilagistrate, 
relying upon ss. 243 and 259, Crim. Pro. Code, 
and professing to act under s. 437, would not 
be warranted in setting aside an order of com- 
promise recorded by a Deputy Magistrate of 
the first class under such circumstances. Ss. 

248 and 259 have no bearing at all upon the 
0.^56. IOC. 551. 

(26) — Ptfnaf Code, s. 211 -Compounding of the 
original charge — Charge against the complain- 
ant under s. 211 of the Code.— The compound- 
ing of the original charge is not a conclusive 
answer to the charge made against the com- 
plainant under s. 211, Penal Code. 11 C. 79. 

(27 and 28) — Criwi. Pro. Code (1882), s. 345 
-^Compounding offences — Burden of proof ~ 
Effect of compounding, — Where an accused 
person charged with an offence, under s. 341, i 
Penal Code, pleaded the compounding of the i 
charge as a bar to the jurisdiction of the 
Magistrate, held that, having regard to the fact 
that the accused person was a European and 
the complainants were ignorant coolies, and 
that the Police had a hand in the compound- 
ing of the offence, the burden of proving the 
validity of the composition lay with the ac- 
cused and that he had not sufficientlydischarged 
that burden. PerPrinsep, J: — The compound- i 
ing of an offence signifies that the person, 
against whom the offence has been committed, 
has received some gratification, not nccessjvriiy 
of a pecuniary character, to act as an induce- 
ment for his desiring to abstain from a prose- 
cution, and the law provides that a composi- 
tion would have the effect of an acquittal. In 
the case mentioned above, it was for the 
ftcou.sed, who raised an objection to the juris- 
diction of the iSlagistrate, to show that there 
was a composition valid in law. Per Trevelyan, 

J : — Compounding an offence is more than a 
mere • promise to withdraw a prosecution. It j 
-supposes an arrangement by which the parties I 
have settled their differences, and, in the more 
usual acceptance of the term, implies that the 
' prosecution has received some consideration or 
gratification for dropping the prosecution. 
Although the provisions of the Contract Act 
may not apply, the proof of the arrangement 
must be similar to that which the Court 
requires for the proof of any agreement which ^ 
is in issue. Unless it appears that the parties 
were free from influence of every kind and were 
aware fully of their respective rights, it would be 
impossible to give effect to a so-called arrange- 
ment or composition. 21 C. 108. 

(29) — ^If, in the case of a compoundable 
offence, the complainant intimates to the Courf 


Compounding Offence — continued. 

that he has compounded it and desires to 
withdraw the complaint, the order passed by 
the Magistrate allowing the withdrawal is in 
respect to the offence and not solely in regard 
to the person actually under trial at the time. 

In so providing, the law contemplates that all 
the accused persons should be under trial at 
the same time before a judicial officer, unless 
in some exceptional circumstances such as 
their absconding, or sickness, or some such 
reason, the attendance of some of them cannot 
be obtained. 7 C.W.N. 176. 

(30) — Penal Code, ss- 213, 214, 406 — Co»t- 
pounding offences. — The offence of criminal 
breach of trust, being one into which the 
element of dishonesty enters, cannot, under the 
terms of ss. 213 and 214, I.P.C., be lawfully 
compounded. 6 C-L-R. 392. 

(31) — Crim. Pro, Code (1898), s. 345 — Filing 
of petition of compromise — Duty of Magistrate j 
— ^Vithdrawal of compromise, — Whore, on the 
filing of a petition of compromise, in respect ; 
of a compoundable offence, the Magistrate ex- 
amines the complainant and s.atisfies himself as 
to her understanding the same, it is bis duty to 
accept the compromise and to dismiss the case i 
or acquit the accused. He is wrong in ordering 
the petition to be put up with the record. 
Where a bona fide petition of compromise 
withdrawing a case has been filed, the com- 
plainant cannot subsequently withdraw the 
compromise and insist vipon the case being 
tried. 3 C.W.N. 322. 

(32) — Crim. Pro. Code (1898), s. 345 — Peti- 
tion of withdrawal or compromise — Duty of 
Magistrate — A Magistrate should make an 
order either granting or refusing an application 
for withdrawal or compromise. He is not 
competent to order the petition to be filed for 
consideration with the evidence in the case. 
Where a petition is put in to compound a 
compoundable offence, it is the duty of the 
Magistrate to allow the parties to compound the 
offence and to acquit the accused. 3 C.W.N. 548. 

(33) — Crim. Pro. Code (,1872), s. 188 — Com- 
poundable offences — Enticvig away a married 
woman and criminal breach of frusf.— The 
offences of enticing away a married woman with 
a criminal intent and of criminal breach of 
trust are not offences which may lawfully be 
compounded. 1 M. 191. 

(34) — Compounding of offences, nature of — 

Civil action for damages, effect of — Compound- 
ing imports a corrupt agreement to stifle a 
prosecution or to forbear prosecuting, and it is, 
on this account, against the policy of the law 
to allow offences to be compounded. The 
bringing of a civil action does not import that 
any corrupt agreement has been entered into or 
that forbearance from criminal proceedings has 
been corruptly purchased. The institution of a 
suit is not inconsistent with the intention 
eventually to have recourse to criminal proceed- 
ings. 3 H. 6, 4 M. 410). 
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Compoanding Offence— continued. 

(35) — Penal Code, s. 40i— Compounding of 
Vie offence. — Ad offence under s. 404, Penal 
Code, is not one of the class of offences that 
may be compounded. 7 M.H.C. App. 34. 

(36) — Compoioiding of offences for a considera- 
tion. — A consideration that proceeds upon the 
withdrawal of criminal proceedings that have 
been instituted is illegal as being opposed to 
public policy and as amounting to the stifling 
of the prosecution. 4 M.L.J. 106. 

(37) — Crim. Pro. Code {188ii) s. 34.5 — Com- 
pounding of cfTences — Iversons competent. — By 
s. 345, the only person who can compound the 
offence of hurt is the person to whom the hurt 
is caused. The widow of the person to whom 
the hurt was caused cannot compound the 
offence. 2 Weir 418. 

(3S)— Pro. Code {1898). s. 345—Com- 
promisc of compouiulable offences - Conviction. . 
validitf/ of. — Where the parties have compro- 
mised an offence compoundable under s 345, 
and have filed the petition of compromise, the 
Magistrate is not competent to convict the ■ 
accused. 2 Weir 418. i 

(39) — Alteration of conviction from non- ■, 
compoundable offence to compouiulable offence . — 

A person convicted by a Magistrate of a non- [ 
compoundable offence was on appeal acquitted * 
of that offence, hut convicted of a compound- 
able offence, for which be had not been tried 
by the Jlagistrate Held, that the accused 
should not have been convicted of the offence i 
without any opportunity having been given 
him to effect, if possible, a composition of the 
offence. 3 O.C. 314. 

(40) — Lauful composition. — Although a law- 
ful composition may be effected within the scope 
s. 345, Grim. Pro. Code. 1882, without the 
passing of any consideration or gratification, 
there must be some arrangement between the 
parties settling their differences. When the 
accused denied the charge and did not even 
allege that there had been any cornposibioo 
between him and the complainant, nor had the 
complainant uttered a word which would be 
construed into an admission that ho had 
compounded the offence, held, that there had / 
been no composition of theoffence. 9 P.R, 1896/ 
Cr. 

(41) — Crim. Pro. Code (1898), s. 345 — Penal 
Code, s. 147— Rioting —Magistrate nllcncing the 
offence to be compounded — Reasons for so allou- 
ing— Order ultra vires. — A Magistrate has no j 
jurisdiction to allow a non-compoundable 
offence to be compounded, on the ground that ' 
it would probably be better for the complainant j 
todoso, that the accused also wished for the ! 
compromise, and that it was probable that the ! 
case might in the end turn out to be 6 f 
compoundable offence. Such an order is wffm | 
vires. The offence of rioting under s. 147, 
Indian Penal Code, being an offence against 
the public tranquility, primarily concerns the 
state more than'the individual ; and that is 
probably one reason why it was not' made a 
compoundable offence. 11 P.R. 1907 Gr.=:34 

P.W.R. 1907 =47 P.L.R. 1908. 


f Compounding Offence — continued* ' 

' (^2 ) — Competency of minor to compound 

offence.— TlhQ effect of s. 345, Crim. Pro. Code,, 
read with s. .3 of the Indian Majority Act^ 
1875, is that a person under the age of 18 years 
cannot lawfully compound the offences declared 
to be compoundable by the first portion of 
the former .section. 17 P.R. 1891 Cr. 

j (43)— Cri»z. Pro. Code {IS98), s. 34.5— Com^ 

\ pounding an offence — Accused pleading not 
guilty Compromise valid — Intervention of res- 
pectable persons. — In .a case, wherein thcaccus- 
I ed does not plead guilty, and the matter is 
j settled by respectable persons and a compro- 
mise entered into, the Court is not concerned 
' to inquire into the nature or value of the con- 
; sideration ; and if the complainant considers 
; that his grievance is redressed, by the fact of 
respectable persons intervening, even though 
he may not have received any money payment 
or even a direct apology from the accu.sed. tha 
complainant is at full liberty to compound th^ 
prosecution. 2 S.L.R. 16 Cr. = 10 Cr L.J. 
228. 

(44) — Duty of Magistratebefore allowing com- 
position — Penal Code, ss. 324, 325—Cfim. Pro. 
Code (1898). s, 345. — Before allowing composi^ 
tiou of an offence alleged to fall under s. 325, 
Penal Code, a Magistrate should take sufficient 
evidence to satisfy himself that the offence really 
falls under that section and that the case is 
one in which composition may fitly be allowed. 
When allowing composition under s. 345 (2) of 
the Crim. Pro. Code, the Magistrate should 
briefly state his reasons for granting sanction 
in order that, if any appcztl is preferred, the 
High Court may bo in a position to judge 
whether discretion has been properly exercised. 

In a case falling under .s. 324 or 325, Penal 
I Code, the Magistrate should lake into coosi- 
j deration all the circumstances of the case and 
I should bear in mind that such an offence is 
I punishable not only for the satisfaction of the 
I injured person, but also to protect society by 
deterring others from committing similar 
j offences. The degree of prevalence of such 
, offences at any particular place or time may 
< fitly be considered in determining whether 
1/ composition should or should not be allowed. 

: 1 L.B.R 349. TRat. Un. Cr. C. 699, R.] 

i (46) — Crim. Pro. Code (188£), ss. 345 

I 403 — Composition of offence under Magisterial 
' sanction — Whether improper discharge. — S. 345 
of the Crim. Pro. Code gives no authority for 
the composition of an offence under s. 395 , 
of the Penal Code. The composition of such 
an offence is not a composition of an offenco 
under s. 345 of the Crim. Pro. Code, and there 
is nothing in s. 345, or in any other part of the 
Crim. Pro. Code, to give such a composition 
the effect of an acquittal. There is thus 
nothing in s. 403 of the Crim. Pro. Code to 
prevent a District Magistrate from treating 
any such composition under Magisterial sanc^n 
as an improper discha^e. L.B.R. (1893 — 1900), 

240. 

(46) — Option of Magistrate to aUow compos*- 
tion — Penal Co^, ss, 324^ 334 — Crim* Pro** 


J 

1 
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Compounding Offence— concluded. 

Code, s. 345 . — Whero a Magistrate finds that a 
case is not one under s. 324, Penal Code, as 
sent by the police, and decides to charge the 
^ccus^ under s. 334, the offence becomes 
compoundable by the person to whom the hurt 
is caused, and the Court has no option but to 
.allow it to be compounded. S. 334 is inappli- 
cable to a case where an accused person throws 
Ji stone at a police constable and hits another 
person causing hurt. L B.R. (1893 — 1900), 484, 

(47) — Non-compoundable offetice—D uty of 
Magistrate — Compromise. — If a Magistrate con- 
siders that on the facts alleged a non-compound- 
able offence has been committed, it is his duty 
to decline to recognise any compromise and to 
proceed with the case. 2 Weir 151. {D., 1 
L.B.R. 86J. 

(48) — Compounding after committa I — Eff ect 
<i/, on committal. — A committal once made of 
an accused person by a Magistrate to the 
Sessions, cannot be annulled by his allowing 
the prosecutor to file a compromise. 2 W.R. 

Cr. 87. 

See Breach op Trust, 80 P.R. 1879 Cr. 

See Commitment to Sessions Court, 
1 A. 150. 

See COMPENS.\TION, 10 Horn. L.R. 1056=9 
Cr. L.J. 186. 

See Complaint, 94 P.L.R. 1904. 

See GRIM. PRO. CODE (1998;, s. 345, U.B. 
B. (1892— 18S6;, Vol. I, 42, 6 A.L.J. 882. 

See Orim. Pro. Code (1893), s. 345. (1 to 4, 
6, 7), Rat. Un. Cr. C. 519 = Cr. Rg. 4—9—1890. 

— After conviction — See CRIM. PRO. CODE 
(1898), ss. 345 (d), 439, 67 P.L.R. 1904. 

See Enticing away married woman, 22 
P.L.R. 1910 Cr. 

See Grievous hurt, 19 P.R. 1902 Cr. 

See Penal CODE, s. 2U, 14 M. 400=1 Weir 
195 = 1 M.L.J. 163, 3 A. 283. 

— When grievous hurt is compoundable — 
See Penal Code, ss. 335 and 338, 3.C. 74, 
Oudh. 

See Revision. 7 A.L.J. 103. 

Withdrawal OF Prosecution, Rat. 
Un. Cr. C. 330 = Cr. Rg. 20 of 1887. 

Compromise. 

— Compromise by latoftil gnardian. — A com- 
promise by the lawful guardian of a minor 
acting bona fide for his benefit, cannot be set 
aside even at his instance, except on proof of 
fraud, and the subsequent extravagance or 
-misconduct of the guardian could not revive an 
obligation which was once lawfully satisfied. 
2 Weir 680. 

See Orim. Pro, Code (1898), s. r.45, 6 A L. 
J. 862. 

See EVIDENOB, 26 0. 786 = 2 C.W.N. 484. 

— Oompromise of maintenauce claim — Duty 
of Magistrate— MAINTENANCE, 2 Weir 
629, 680, 681. 


Compulsory Labour Act. 

See Mad. Act I of 1858. 

Concealment of Birth. 

See Penal Code, s. 318, l Weir 334 = 4 M. 

H.C. App. 63. 

Concubinage. 

See Prostitution. 

See Maintenance, 2 Weir 641. 

Confession. 

1. — Gener.al. 

2. — Confessions made to Police 

Officers. 

3. —Confessions to ^Iagistrates — 

Record of confessions. 

4. — Confessionsobtained by induce- 

ment, THREAT, ETC. 

5. — Retracted confessions. 

6. — Confessions by co-accused. 

7. — Miscellaneous. 

See ACCOMPLICE. 

See ACCUSED. 

See APPROVER. 

See admission. 

See CRIM. Pro. Code (1898), ss. 164, 364. 
See Evidence act, ss. 17— 31. 

See Pardon. 

See Plea of guilty. 

1. — ^Ceneral). 

(1) — Evidence Act, s. 26 — Confession, defini- 
tion of — Admissibilitif in evidence . — A ‘confes- 
sion’ IS ‘ an admission made at any time by a 
person charged with a crime stating or suggest- 
ing the inference that b^e committed the crime.’ 
So, an incriminating statement, which falls 
short of an absolute confessiou, but from which 
the inference of guilt follows, is a ‘ confession.’ 
Such a statement, if made by the accused while 
in police custody, ought to be excluded from 
consideration as inadmissible in evidence. 51 
P.L.R. 1903 = 2 Cr. L.J. 230. 

(2) — Evideyioe Act^ ss. 24, 25, 26, 30 — “ Con- 
fession,” meaning of the term . — The word 
•• confession,” as used in the sections of the 
Evidence Act relating to confessions, should 
not bo construed as including a mere inculpatory 
admission which falls short of being an admis- 
sion of guilt. A statement by a person who 
admits that he witnessed the perpetration of a 
crime, but denies having participated in it, and 
alleges that he protested against it, does not, 
therefore, amount to a confession. 7 A. 646. 

(3) -^Oeneral cases — Voluntary confession — 
Effeci.^k voluntary and genuine confession, 
is legal and sufficient proof of guilt. 7 W.R. 
Or. 11. 
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Confession — continued . 

!■ — (General) — continued. 

Confession distviguished front adtnis- 
^on. All the admissions of an accused person 
are not, in the eye of the law, confessions. It 
IS also impossible to hold that admissions only 
mean statements made by parties to civil pro- 
ceedings, and that they do not include statements 
of accused persons in criminal proceedings- A 
confession maybe defined as “an admission 
made at any time by a person charged with an 
offence, stating or suggesting the inference that 
he committed the offence.” 

1 ; When the statement, taken by itself, does 
- not suggest the inference of guilt, in relation to 
■ ^e particular charge, it is not a confession. 
{ To ascertain, whether a certain statement, 

■ made by an accused person, is an admission 
onl\ , or amounts to a confession, a reference 
must always be made to the terms of that 
statement. [See, also, ADMISSION). 16 P R 
1886 Cr. 

(5) — Ccnifession by persons charged with theft, 
used against accused charged with concealment 
of stolen property.—Wheve a Magistrate used 
against an accused person, charged w'ith assist- 
ing in the concealment or disposal of stolen 
property, confessions made by others tried for 
theft, held, that the confessions were not 
admissible under s. 30, Evidence Act, against 
the first, who was not charged with the same 
offence, 31 P.R. 188S Cr. 

{0)— Information by accused to the Police- 
Discovery of property— Admissibility of such 
tnfonnat ion— Evidence Act, s. Where the 
accused gave certain information to the Police 
and in consequence of which certain property 
was discovered, held, that such information 
could be proved, although it was given while 
the accused was in police custody and though 
they were present when the search caused by 
their information wa.s made. 30 P.R. 1885 Cr. 

(7) — To be regarded iBith caution. — A plea of 
guilty, no less than a confession, must be 
regarded with caution. 47 P.R. 1866 Cr. 

(8)— Where the proof in a case is limited to 
a conlesbiou made by an accused person, it is 
essential that too much stress should not be 
laid upon it. 31 P.R. 1867 Cr. 

(9 ) — A Judge, who is to decide whether a 
confession is admissible in evidence or should 
be rejected, should exercise all necessary cau- 
tion and vigilance, before admitting as volun- 
tary, any confession tendered in evidence. But, 
in coming to a decision on this point, a Gourt 
should govern itself by the law and principles 
which regulate the procedure and adjudication ! 
in a Court of Justice and should not be in- 
fluenced by conjecture or preconceived prejudice 
in recording what should be a decision based 
upon reasoned conclusions from the evidence 
adduced. A subsequent, interested, irrespon- 
sible and unsupported allegation of misconduct 
on the part of the police should not be taken 
as sufficient to remove from consideration j 


Confession — continued. ' 

!• — (General) — continued. ' 

’ altogether a confession duly recorded bv a Magis- 
[ trate under the safeguards enjoined by the 
j Legislature. L.B.R. (1893—1900). 145. 

(^0) — To be taken as a whole. — Unless the pro- 
secution can show that any part of the confes- 
I sion of an accused person, so far as it exculpates 
j him, is untrue or violently improbablei it is not 
fair to act on it so much as to incriminate him, 
omitting all that which goes to explain his 
own conduct and diminish the gravitv of his 
offence. The only fair method is to take the 
confession as a whole. L.B.R. (1872—1892), 324 
and 327. 

I (11 ) — Per Jardine, J . — Where an accused 

person makes a confession, the confession is 
evidence in his favour as well as against him, 
and must be taken as a whole . — Per Candy, J* 
— A confession must be taken as a whole and 
considered along with the admitted f.ictsof the 
case, and the accused must be judged by his 
whole conduct. The Court is at liberty to dis- 
regard any self-exculpatory statements con- 
tained in the confession, which it disbelieves. 
15 B. 452. 

(12) — Where a confession contains extenuat- 
ing as well as incriminating matter, the exten- 
u.ating portion must be taken into consideration 
no less than the incriminating portion, except 
when there is evidence to contradict it. 4r. 

R. 1872 Cf. 

(13) — 'A prosecutor is not to be allowed to give 
I in evidence part of a confession made by a 
j prisoner, but it must be put in proof .as a whole, 

I so that the jury in the one case, and the Judge 
I and the assessors in the other, may have the 
fullest means of testing its accuracy and form- 
ing their opinion as to whether the whole or 
! part, and what portion of it, can be believed. 

' For example, if one passage in a statement 
made by a prisoner standing by itself amounts 
to an admission of guilt, it is not alone to be 
< regarded, if there are passages qualifying orcon- 
I tradicting it. A confession ought not to be re- 
j jected nrerely because there has been in the 
' confession a false statement on a material point. 

' A.W.N. 1863, 148. 

(14) — A prisoner’s confession must be taken 
in its entirety. 8 W.R. Cp. 38 ; 25 W.R. 

15; 25 W.R. Cr. 23. 

(16) — Statement of accused incoTisisteni with 
each other. — Theor^nary rule of takin gconfes- 
sions as a whole and giving the accused (in the 
absence of other evidence against him) the bene- 
fit of any circumstance that may appear in his 
favour therefrom, cannot apply to confessions 
which are diametrically oppos^ to each other ; 
but only where the more favourable view i» 
absolutely inconsistent with the general tenor 
of the confes.sion. 24 W.R. Cr. 80. 

# 

(16) — Confessions of prisoner in one case exn- 
dence in another — The confessions of the prison- 
er in one case in which he was convicted 
not be used against him in another case, unlesa- 
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Coii/essioii— continued, 

1. — (General) — continxied. 

they are deposed to an oath, either by the person 
who took them down, or by some one else who 
heard them, 10 W.R. Cr. 56. 

(17) — Confessions to Magistrate — Sufficiency ^ 
of confessioxi — Corroborative denial of state' \ 
ment in Scssio/is Couri.-— The properly attest- 
ed confession of a prisoner before a Magistrate 
is sufficient for his conviction without corrobo- 
rative evidence, although there is a subsequent ; 
denial before the Sessions Court. 12 W.R, Cr. ; 
49. 

( 18 ) — Inconsistent statements, credibility of. 

— The words actually used by an accused, uho is | 
said to have confessed, ought to be ascertained. i 
The Court should not accept merely the con- 
clusions at which the witnesses, deposing to a 
confession, themselves arrived from the answers . 
which the accused gave to the questions put by 
them. Where an accused person makes two 
distinct statements, — the one amounting to a 
confession of guilt, the other repudiating guilt, 

— if the one statement is taken against the 
accused, the other also must be taken, for i 
what it is worth in his favour. The Court 
ought to weigh well the relative credibility of 
the two statements before it accepts the one in 
preference to the other. 10 B.L. R. 332. 

(19) — Husband and wife only living together '■ 
— Death of xoife— Cause of death not ascertained , 
— Presumption against husband. — Held, that, | 
where the accused's own confession is the only ' 
evidence against him. accounting for the com- 
mission of the crime with which he is charged, 
it must be accepted, in so far as it is not incon- 
sistent with reason and other surrounding cir- 
cumstances. Held, also, upon the above 
principle, that, whore A and his wife only were 
living together, and the death of bis wife 
occurs at his house, and the circumstances re- 
lating to her death are absolutely unknown, 
and A does not admit that ho has killed her, 
the dissatisfaction of A with hoc and his ill- 
treatment of her, as well as bis attempt to 
dispose of her body, are not sufficient to bring 
home the offence of murder to him. but, in the 
absence of exculpating circumstances, which 
he has to prove, he can be found guilty of 
culpable homicide, not amounting to murder. 
19 P.W.R. 1907 = 6 Cr. L.J 260. 

(20)— S. 27, Evidence Act— Discovery ar^i^ 
out of confession. — An accused person, while in 
the custody of the police, made a full 
confession, that ho had murdered a boy, 
to the police and the lambardars and 
offered to point out the spot where he had 
concealed the body. He subsequently took the 
police and the lambardars to the place, and 
examined the body himself, which was identified 
as that of the missing boy. Held that the fact 
discovered being the boy’s body lying buried in 
the place shown, and the information received 
from the accused (which related distinctly to 
that fact) being that the accused offered to 
show where the body lay, buried, the informa- 
tion that the accused had killed the boy did 


Coii/ess/on— continued. 

1. — (General) — continued. 

not distinctly relate ‘‘to the discovery of the 
body within the meaning of s. *27, Evidence 
Act, and was not, therefore, admissible. 28 
P.R. 1894 Cr. (14 B. 260, F.] 15 P.R. 1885 
Cr. and 30 P.R. 1885 Cr., R.). 

(21) — Confession — Admissibility and value 
as evidence — Practice, — Under ordinary cir- 
cumstances, a confession cannot be accepted as 
sufficient for a conviction, unless it is supported 
by material facts established independently of 
the confession itself. Experience shows that 
unfounded confessions are not infrequently 
made from one motive or another natural to 
humanity and that consequently the Courts 
have to bo on their guard against being led 
astray by such deceptions. It is, therefore, the 
practice in general to require some support for 
a confession and reasonable consistency with 
the surrounding circumstances about which 
there is no doubt. U.B.R. (1897 — 1901), Yol. 1» 
152. 

(2*2)— Co»/essio«, how construed. — Where 
people are so ignorant, as Burmans are, of the 
most elementary legal principles, it is extremely 
dangerous to accept an admission as a plea of 
guilty without the closest scrutiny of the 
meaning of the acknowledgment. UB.R. 
(1897—1901). Yol. 1. 72. (U.B.R., 1897-1901, 
Vol. I. 78, jR.). 

(23) — Essentials of, to be admissible against 
the accused — Retracted confessions. — To use a 
confession as evidence against the accused , the 
Court must be satisfied (i) that it is voluntary 
and (ii) that it is substantially true. Moreover, 
it is a general rule of practice not to act upon 
retracted confessions, unless they are corrobo- 
rated on material points by credible independent 
evidence. 2 S.L.R. Cr. 34 = 10 Cr. L.J. 200. 

(24) — made by suspected persoxis. 
— It is unsafe to implicitly roly on statements 
made by men who knew themselves to be under 

, a suspicion, and to whom it is represented 
that their only hope of escape consists in telling 
a story by which each may throw the blame 
chiefly on the other, while the corroborative 
evidence, which, coming after the disclosures, 

[ is necessarily of a questionable nature wheu it 
follows closely on conventional lines. 4 P.R. 
1903 Cr. (13 B. 493, 20 A. 629, 6 P.R. 1899 Cr., 
24 P.R. 1902 Cr., R.) 

(25) — Convictioyi not to be based upon bare con- 
fession. — Notwithstanding that the law sanctions 
the conviction of an accused person upon a 
bare confession, it is not yet an approved prac- 
tice to solely rely upon it ordinarily. 3 P.R. 
1868 Cr. 

(26) — Accomplice — Confession — Corrobor a- 
tion. — The accused was convicted of offences 
under ss. 392, 109 and 411 of the Indian Penal 
Code. The case against the accused rested 
(1) on the confession of a co-accused ; (2) on his 
confessiou before a lambardar and (3) on his 
production of stolen property. It was proved 

I that there was enmity between the accused and 
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Confession — continued. 

' 1* — (General)— coniinuecZ. 

the lambardar, who took an active part in the 
investigation, and the confession before him 
was made in the presence of the Deputy 
Inspector of Police. The property found was 
such as could not be identified. Held, that 
the confession made by the accused was in- 
admissible in evidence and the other evidence 
against him was insufficient and that he must 
be acquitted. 11 P.L R. 1904. 

(27)— Case depending on circuinstanlial evi- 
dence—Confessioji . — Whore a case depends 
upon circumstantialevidence, it is usual to find 
a confession to bolster up such evidence. 
Courts should attach little importance to such 
a confession. 9 C.W.N. 474 = 2 Cr. L.J. 256. 


Confession — continued, 

— (General) — continued, 

(34) — Confession^Evidentiary value.^ The 
test for appreciating the evidence of witnesses 
cannot appropriately be applied in estimating 
the value to be attached to a confession. The 
statements of an accused person are not sub- 
ject to an examination on oath compelling his 
attention to accuracy in details. The credence 
. given to such statements when they are volun- 
tary, rests Upon the improbability of an accused 
^ person deliberately adhering to a self-crimina- 
I tory statement which is substantially false, 
i And thus variations in detail are of less impor- 
tance in considering the effect of a confession, 

I than they would be in considering a deposition 
j incriminating a person other than the depo- 
' nent. 6 Bom. L.R. 773. 


(28)— Accused’s statement, admissibility of.— 
The mere absence of the questions in ‘a pri- 
soner's statement does not render it inadmissi- 
ble. 12 C.L.R. 120. 


(29)— Crim. Pro. Code (1882), s. 344— Remand 
after confession-ValidUy.— Where the accused 

had already made a confession and produced 
an article stolen from the boy. who was alleged 
to have been murdered, he could not be re- 
manded ••in order to get from him a confes- 
sional statement.” 2 Weir 414. 

{2>0)— Confession, made at the close of a trial 
nature of.— A confessional statement made at 
the close of the trial is not a plea of guilty 
upon which the Sessions Judge can record a 
finding without taking the verdict of the jury. 
After the prisoner has claimed to be tried, all 
the evidence, whether the statements of the 
witnesses or the admission of the pri.soner 
should be laid before the jury. 2 Weir 334. ’ 


(31) — Nciture of confession made voluntarily 

Admissibility and value o/.— Where a cmftssion 
appears to be made voluntarily and to be a true 
and probable one from the circumstantial evi- 
dence in the case, it may be accepted as true. 
Rat. Un. Cr. C. 867. 

(32) — Where a confession is deliberately and 
voluntarily made in a manner inconsistent 
with any suspicion of oppression or improper 
inducement, and it is amply sufficient to prove 
the guilt of the accused, it may be accepted as 
conclusive m itself without further corrobora- 
tion. Rat- Un, Cr. C. 463 = Cr, Rg, 22 of 1889- 

(33) — of— Judge to decide 
voluntarxness — Jury to decide whether it i 

~ Oode (Act V c 

1898), s. 208. The question whether a con 
fession was voluntarily made or not has to h 
decided by the Judge himself for the pur 
pose of admitting it ini or excluding it from 
the ©videnoe in the case. If the Judge finds ii 
was Voluntarily made and was not caused 
^ny threat or iuducement, he mustadmit.il 
w. evidence ; once it is so admitted, it is for th< 

** true or not. H Bom 
Xi.R. 332=2 Ind. Cas. 317. 


(3^) Proof of confession — Language foreign 
I to Magistrate. — Where the confession of a 
j prisoner is made in a language foreign to the 
recording Magistrate, and is interpreted to him 
: by some person who is not an official inter- 
preter, such confession cannot be regarded as 
properly proved by the testimony of the Magis- 
trate which is only hearsay evidence. The 
signature of the accused in the translated record 
of confession is no evidence of its correctness, 
when there is no proof of the record having 

! been accurately translated to the prisoner. Rat. 

Un. Cr. C. 855 = Gr. Rg. 22 of 1896. 

(36) — Confession of mere presence at a murder. 
— A confession by an accu.sed of his mere 
presence .at a murder as a neutral onlooker is 
not, in the absence of any other evidence, 
sufficient to convict him of murder. Rat. Un. 
Gr. C. 771 = Cr. Rg. 35 of 1895. 

(37) — Co7ifession — Questionas to admissibility . 

• — Where a confession was objected to on the 
I ground that it was improperly received in evid- 
ence by the lower Court, the High Court declined 
to disturb the discretion exercised by the lower 
Court, on the grounds that the objections now 
advanced could well have been advanced before 
the lower Court, and that there was nothing 
improper, on the facts of the case, in the lower 
Court's admitting the confessions. Rat. Un. 
Cr. C. 163. [Appl., 32 B 111=9 Bom. L.R. 
789 = 9 Cr. L.J. 164 = 2 M.L.T. 414). 

(38) — Evidence Act — Confession by an accused 
of abetment only — Admissibility against co- 
accused. — The confession of an accused is not 
admissible against another accused where it 
amounts only to a confession of abetting the 
principal offence charged against him and the 
other. Rat. Un. Cr. G 153. 

(39) — Confession — Plea of torture urged in 
appeal — Record — Procedure — Inquiry directed 
by High Court as to hoio the confession teas 
obtained . — ^Vhere the accused, who had been 
convicted chiefly on confesSloDS made by them 
before the Magistrate, asked in appeal that an 
enquiry be made whether the confessions. were 
voluntary or caused by undue ioffueoce on the 
part of the police, held^ that the record by the 
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Confession — continued. 

1. — (General) — cofichided. 

Magistrate tliat he had warned the accused 
that it was optional with them to answer the 
questions or not, though conclusire as to the 
fact of such warning, did not preclude the 
necessity for the inquiry prayed for. It is a | 
^rave error in law aud procedure to refuse to 
make such inquiry, (i?., Rat. Un. Cr. C. ! 
054. 242, 245, 25 B. 168]. 

(40) — Where the Crown did not object to the t 

order made by the High Court, in directing the 
inquiry above referred to, to take a statement 
on solemn affirmation from the accused, held, 
that the objection as to the illegality of such 
*n order could not be taken after it was made. ! 
8 B.H.G. Cr. 126. ' 

(41) — Crivi. Pro. Code, Acts XXVof 1861 ami j 
VIII of 1869, $s. 203, ‘^09, 211— Statements on \ 
conditional pardon — Admissibility in evidence — 
Act II of 1855, s. 32. — A voluntary statement 
^ven by an accused person on conditional 
pardon is admissible in evidence against him 
under s. 32 of Act II of 1855. S. 203 of the 
Grim. Pro. Code does not prohibit the admission 
of such evidence, having regard to ss. 209 and ' 
ail. Grim. Pro. Code, 1861. 8B.H.C. Cr. 103. ; 

(42) — Grim. Pro. Code, Act X of 1882, s. 298 
—Evidence Act I of 1872, s. 24- Confession — 
Duty of Sessions Judge. — It is the duty of the , 
Sessions Judge to decide whether a retracted i 
■confession is admissible under s. 24 of the Evi- i 
■dence Act. Where none of the disabling 
circumstances referred to in that section exists, ' 
the jury should be directed that the confession i 
may be presumed to be admissible. The state- ; 
mont that “ the mere fact of the withdrawal . 
suggests that the confession was obtained in j 
an improper manner ’’ is too broad to be correct | 
law. Rat. Un. Cr. C. 812 = Cr. Rg. 12of 1896. 

Evidence Act I of 1872, s. 24 -Co7i/es- 
^ion — Acquittal by Jury.— Where it was not 
shown that a confession was induced by illegal 
pressure, and the confession was also borne out j 
by other evidence, the High Court agreed with 
the Sessions Judge in convicting the accused, 
differing from the jury, who held him not to 
be guilty. 11 B.H.C. 137. [F.. 19 B. 728, , 

•25 B. 168 ; R., Rat. Un. Cr. C. 245. T19. 842] . 

(44) — Con/csston, wheiifwt voluntarily made, 
Admissibility of. — The admitted ill-usage, — 
viz., the unjustifiable violence used to the 
•accused for hia arrest, illegal detention of the 
ncoused in police custody for more than 
twenty-four hours after his arrest, and the 
marks on his person,— was held to have vitiated 
the voluntary character of his confession, which 
•WAS, therefore, not admitted in evidence. 1 
Bom. L.R. 357. 

(45) — Magistrate recording confession. — A 
Magistrate recording a confession under s. 164, 
<3rim. Pro. Code, is other than the Magistrate 
who baa jurisdiction in the case. 8 J.G. 2. 
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Confession — continued. 

2. — (Confessions made to Police Officers). 

(1) — Confession to police o^cer, admissi- 
bility of. — Where a police officer read over to 
the accused the statements which he (the police 
officer) had taken from others and then told 
him “ I know the w’hole thing now,” and the 
accused, thereupon, made a statement, in 
consequence of which he was arrested and his 
confession was duly recorded, held that the 
confession recorded under these circumstances 
was free and voluntary and was perfectly 
admissible in evidence. 3 Bora. L.R. 404- 

(2) — Confession irrelevant under s. 24, Evi- 
dence Act, whether rendered relevant by s. 27 . — 
S. 27 docs not qualify the prohibition contained 
in s. 24. Evidence Act, where the confession 
is illegally induced by a police officer : a con- 
fession, irrelev.ant under s. 24, does not become 
provable by reason of a fact being discovered in 
consequence of information received from the 
accused, while in police custody. 15 P.R. 1885 
Cr. 


(3) — Corroboration of. extorted by the police 
— Effect of defective enquiry and trial upon, of 
co-accused — InadmissibiUty of confession made 
before the police — Evidence Act, ss. 24, 25, 26 
and 30. — When there is no judicial proof of the 
guilt of an accused person, it is illegal to rely 
upon an unreliable or suspicious confession, or 
a confession which is open to grave suspicion of 
having been produced by ill-treatment of the 
police. Held, further, that, when an accused 
person makes two criminating statements, one 
before a Magistrate and another before a Police 
officer, it is very essential to compare them ilnd 
to try and ascertain why there occurred a 
change and which of them was the true one, 
with a view to testing the value of the confes- 
sion before the ^Magistrate, the other being, of 
course, inadmissible for auy other purpose 
whatever as made to the police. 21 P.W-R. 
1907 Cr. = 6 Cr. L.J. 266. 


(4) — To a police officer — Evidence Act, s. 25 
— Act II of 1880 (Burma Rural Police). — A 
confession to a village headman or gating, 
appointed under the Burma Rural Police Act, 
is inadmissible under s. 25 of the Evidcucc Act. 
L.B.R. U872— 1892), 479. 


(5) — Confession to ywathugyi whether rele- 
vant — Evidence Act, s. 25 — "Police officer," 
construction of the term. — A confession made 
to a ywathugyi should not be admitted in 
evidence. He is the head of the rural police 
and has police duties to perform. He is, to all 
intents and purposes, a police officer though he 
may not be ao designated. The material point 
is, not whether he is called a police officer, but 
whether he discharges the duties of a police 
officer. The spirit of the Law and not merely 
the letter of the law is to bo considered. The 
term “ police officer” ins. 25 of the Evidence 
Act is not to be read in a technical sense, but 
in its more comprehensive and popular mean- 
ing.” L.B.R. (1893— 1900), 22. (I C. 207, F.), 
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Confession — contioued. 

2. — {Confessions made to Police Officers) 

— continued. 

{(j)~Evidence Act, s. 25 — '‘Confession," 
definition of— Confession made to a police . — A 
confession is an admission made at any time 
by a person charged with a crime, stating, or 
suggesting the inference, that he committed 
that crime. Not only statements which amount 
to a direct acknowledgment of guilt are con- 
fessions. but also inculpatory statements which, 
although they fall short of being actual ad- 
missions of guilt, yet suggest an inference of 
guilt and from which an inference of guilt 
follows. The factor determining whether a 
statement amounts to a confes.sion or not is, 
not the motive of the party making it, but the 
fact that it leads to an inference of guilt. State- 
ments made to the police by accused persons 
as to the ownership of property, which is the 
subject-matter of the proceedings against them, 
are inadmissible as evidence against them at 
the trial for the offence with which they are 
charged. 5 L.B.R. 131. 

(7) — Accusedin police custody — Incriminating 
stateinent. — Where an accused person promised, 
while in police custody, to restore the stolen 
property, held, that the promise was an incri- 
minating statement suggesting the inference 
that the accused participated in the commission 
of the offence, and. therefore, a confession 
irrelevant under ss. 25 and 26, Evidence Act. 
20 P,R. 1905 = 31 P.L.R. 1905 = 2 Cr L.J. 230. 
(2 C.W N. 702, 14 B. 200. F.B., 10 C. 1022, 
F.). 

(8) — Evidence Act I of i.V7V, s. 27— State- 

ments made by prisoners in police custody 
leading to discovery of facts — Admissibility in 
evidence. — The reasonable construction of 
s. 27, which provides for the admissibility of 
information, whether it amounts to aconfession 
or not, made by prisoners whilst in custody of 
a police officer, whereby certain facts are 
discovered, is that in addition to the fact 
discovered, so much of the information as was 
the immediate cause of its discovery is legal 
evidence. The test is “ was the fact discovered 
by reason of the information, and how much 
of the information was the immediate cause of 
the fact discovered, and as such a relevant 
fact.” 12 M. 153 = 2 Weir 738. [F., 14 B. 

260, F. B. ; R., U.B.R. 1906. 3rd Qr., 
Evidence, 3, 31 M. 127 = 3 M.L.T. 270 = 18 
M.L.J. 66]. 

(9) — EvidenceAct, s, 25 — Evidence — Confession 
— Incriminating statements made before police. 
— An incriminating statement, made by an 
accused person to the police, when nothing is 
discovered in consequence of it, cannot be 
admitted in evidence against him. Hi P.L R. 
1906 = 4 Cr, L.J. 177 = 16 P.R. 1906 Cr. 

(10) — Scope of ss, 164 and 162 — Criin. Pro. 
Code {1882).— -"Tho object of police proceedings 
is to collect information as a preliminary step to 
•the production of evidence in a judicial pro- 
ceeding against an accused pqrson. Pot this 


Confession — continued. 

2. — (Confessions made to Police Offleert) 

— continued. 

purpose, any person may be examined, and any 
statement may be reduced to writing by the 
police, (with the exception specified in the 
proviso to s. 162) and can be evidence against the 
accused. To these provisions, s. 164 seems to be 
supplementary. 2 P.R. 1893 Cr. 

(11) — Confession inadmissible if owing to 
police interference. — Where the confession of an 
accused person conflicted with the medical 
evidence in the case and was probably inducjed 
by the police, the Chief Court declined to 
confirm a capital sentence based upon it. 8 

P.R. 1867 Cr. 

(12) — A confession made to a police officer is 
not relevant against an accused person. 3 P.R* 
1868 Cr. 

(13) — .Admission made by accused after induce- 
vunt by police — Admissibility. — Per Smyth. J. — 
Notwithstanding the fact tLit s. 24, Evidence 
Act, is in terms applicable only to “eonfessionsi** 
which arc distinguished in the Act from a more 
admission, yet, reading it with s. 27 of the 
Act, and s. 120, Crim. Pro. Code, 1872, the 
intention of the Legislature was to reject as 
inadmissible an admission, made by an accused 
person on the strength of a promise made by a 
police officer making the enquiry, that such 
person would get off, if bo made a disclosure, 
unless, when the admission resulted in the 
discovery of some fact, and then only in so far 
as it related to the fact discovered thereby. P^ 
Elsmic, J- [contra)-. — Nothing in the Crim. Pro. 
Code or the Evidence Act was held to exist 
necessarily rendering inadmissible such an ad- 
mission, when it does not amount to a confession, 
however illegal or improper the conduct of the 
police might have been in inducing the admis- 
sion. 8 P R- 1882 Cr. 

(14) — Evidence Act, s. 25 — Confession made 
before Village Munsiff — Village Cess Act 
(Madras Aei IV of 1864), s. 7 —A ViUage 
Munsiff is not a police officer and a confession 
made to him is, therefore, admissible in ei^- 
dence under s. 25 of Evidence Act. 7 M.287— 

2 Weir 735. [H.. 17 B. 435, 1 L.B.R. 65j. 

(15) — Statement by prisoner to police constable 

— in evidence — Evidence Act (I of 
1872), S’ 30 — Confession of co-prisoner. The 
statement given by a prisoner to a police con- 
stable is not admissible in evidence. A convic- 
tion based solely upon the evidence of * 
prisoner is bad in law. 1 M. 163 = 2 Weir 7*0. 
IP., L.B.R. (1893—1900), 368] . 

{16}— Evideiwe Act, ss. 23 and 26-Beae^ 
for exclusion of confession made to a police 
officer — Confession to Chowkidar. — The 
why the law in ss. 25 and 26 jealously exclnd» 
a confession made by an accused, whilst m the 
custody of a police officer, unless it be 
the immediate presence of a Mi^istrate, is *1^ 
there is room for apprehension that a police 
officer^ who is armed with large powers ore 
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Confession — continued. 

2. — (Confessions made to Police Officers) 

— continued, 

accused persons, may unwillingly excite terror 
in their minds and extort false and involuntary 
confessions ; and his duty to investigate 
criminal cases and to detect ofienders and bring 
them to justice may make him feci tempted to 
obtain confessions from accused persons by 
threat, promise, or other improper influence. 

(17) — S. 25 is not to bo read as if it ran, “ no 
confession made to a police officer investigating | 
the case.” The section excludes confessions to 

a police officer under any circumstances. It is 
immaterial whether such police officer be the 
officer investigating the case or not. 1 C.L.R. 
21. [AppL, 26C. 569 = 30. W.N.893;D. .60. 
530 = 7 C.L.R. 541]. 

(18) — S. 25 of the Evidence Act, which 
declares that no confession made to .a police 
officer shall be proved as against a person 
accused of any offence, applies to every police 
officer, and should not be restricted to officers 
of the regular Police Force. Therefore, the 
section is applicable to a confession made to a 
village chowkidar, 26 C. 569 = 3 C.W.N. 393. 

(19) — The prohibition laid down in ss. 25 and 

26, must be strictly applied, and any relaxation 
of it in accordance with the proviso to s. 27 
should be sparingly admitted, and only to the 
extent of so much of the accused's statement as 
directly and distinctly relates to the fact alleged 
to have been discovered in consequence of it. 
Where a person accused of murder produced a 
knife and gave it to a police officer, saying that 
ho had committed the murder with it, and also 
informed the police, that he threw the deceased's 
ankletsat thesceue of murder and pointed them 
out to the police, at the place of the murder, 
held, that the statement with respect to the 
knife was merely a confession to a police officer, 
and the other statement was also inadmissible, 
as the anklets were not discovered in conse- 
quence of what he had said, for, on the con- 
trary, the accused himself went with the police 
and pointed out the spot where they were 
lying. 4 A. 198. [F., 10 B. 595 = aat. Un. 

Cr. C. 285 ; R., 6 A. 509, F.B., 11 C. 635, 12 
M. 163=2 Weir 739, 2 L.B.R. 168; Diss., 14 
B. 260. P.B., 25 C. 413]. 

(20) — Evidence Act, s. 27 — Statements made 
by accused to the police while in police 
custody — Information leading to discovery of 
fact. — Per Wilkins, J. — As a general rule, a 
confession made to a police officer is not 
admissible in evidence. But s. 27 of the 
Evidence Act makes admissible so much of the 
accused’s statements to the police as led to the 
discovery of the stolen property. When more 
of an accused’s statements to a police officer 
than the law will strictly justify is recorded, 
and there is ample evidence on the record, apart 
from that, against him, the accused cannot be 
said to be prejudiced by the recording of a little 
more of the statements than the law strictly 
justifies. Per Bannerjee, J. — Where the state- 
ment of an laccused person is a necessary 


Confession — continued. 

2. — (Confessions made to Police Officers) 

— continued. 

preliminary to the fact discovered, it is admissible 
under s. 27 of the Evidence Act, the question 
whether the statement is sufficient to enable the 
police to make the discovery by themselves or is 
only of such a nature as to require the further 
assistance of the accused to enable them to 
discover the fact being immaterial. 25 C. 413 
= 2 C.W.N. 257. [ii.. U.B.R. 1906, 3rd 

Quarter, Evidence. 3] . 

(21) — (1) Held by the Full Bench (Mahmood, 
J., dissentmg) S. 27 of the Evidence Act is a 
proviso not only to s. 26, but also to s. 25. 
Therefore, so much of a confession made to a 
police officer, relating distinctly to facts thereby 
discovered, is admissible under s. 27. Per 
Mahniood, J, contra : — S. 27 cannot be regarded 
as governing the general rule laid down in 
s. 25, but only that contained in s. 26. The 
; confession contemplated by s. 27 must, there- 
fore, have been made to some person other than 
a police officer. <2) Per Straight, C.J.: — 
Whore a statement is being detailed by a 
constable as having been made by an accused, 
in consequence of which he discovered a certain 
fact or facts, the strictest precision should be 
enjoined on the witness, so that there may be 
no room for mistake or misunderstanding. 
S.'27 is not intended to let in a confession 
generally, but only such particular part of it as 
set the person to whom it was made in motion, 
and led to his ascertaining the fact or facts of 
which he gives evidence. (3) Confessions in 
India, their nature. The reason for the 
frequent retractation of confessions in India is 
that the average Indian policeman, with the 
desire to satisfy his superiors before, and the 
termsofthc Police Acts and Rules behind him, 
is not. likely to be over-nice in the methods he 
adopts to make a .short cut to the elucidation 
of % difficult case by getting a suspected person 
to confess. 6 A. 509, P.B. [F., 11 G. 635, 4 
L.B.R. 116 ;R.. lOB. 595 = Rat, Un. Cr. C. 
285, 14 B. 260, P.B-. 2 L.B.R. 168 ; R , Rat. 
Uu. Cr. C, 245 and 254] . 

(22) — Confessioti to police officer — Evidence 
Act, 1872, s. 27 — Scojye — Facts leading to dis- 
covery already known to another police officer. 
— No judicial officer, dealing with the provi- 
sions of s. 27 of the Evidence Act, should allow 
one word more to be deposed to by a police 
officer detailing a statement, made to him by 
an accused, in consequence of which he discover- 
ed a fact, than is absolutely necessary to show 
how the fact that was discovered is connected 
with the accused, so as in itself to be a relevant 
fact against him. S. 27, Evidence Act, was 
not intended to let in a confession generally, but 
only such particular parts of it as set the per- 
son. to whom it was made, in motion, and led 
to bis ascertaining the fact or facts of which he 
gives evidence. (6 A. 509, F \ 4 A. 198, Diss.) 
[F.. 12 M. 153 = 2 Weir 738, 14 B. 260, F.B.. 
P.L.R. 1900. 66, U.B.R. 1906, 3rd Qr.. 
Evidence, 3]. It would be most dangerous to 
extend the 'provisions of s. 27 of the E vidence 
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Con/ess/on- -continued. 

2. — (Confessions made to Police Officers) 

— coniinued. 

Act and allow a police officer, who is investi- 
gating a case, to prove an information, received 
from a person accused of an offence in the cus- 
tody of a police officer, on the ground that a 
material fact was thereby discovered by him, 
when the fact was already known to another 
police officer. 11 C. 635. [fl., 25 C. 413] . 

(23) — LicriminatinO statements made to a 
police officer — Admissibility in evidence. — A 
police olficer examined for the prosecution 
stated in the course of cross-examination, that, 
when he arrested the prisoner, he said to tho 
former that some Chinamen, at the time of the 
occurrence, came out with hatchets. In re- 
examination, the policeman substituted the 
words “at the time.” for the words “ at the 
time of the occurrence.” On being asked if 
the prisoner bad explained “ what time,” the 
policeman answered that the prisoner said “at 
the time I struck the deceased.” Held that 
the statement of the prisoner that Chinamen 
came out with hatchets at the time when he 
struck the deceased would not be admissible in 
evidence, as it was an incriminating statement 
made to a police officer by an accused person 
in cu.«»tody, 10 C. 1022, [F., 4 Cr. L.J. 177 

= 1G P.R. 190G Cr. = lll P.L.R. 190G ; ii.,L. 
B.R. (1893—19001,42, 20 P.R. 1905 Cr. =51 
P.L.R. 1905]. 

Admission to police officer before arrest 
— Admissibility. — An admission to a police 
officer made by an accused before arrest is ad- 
missible in evidence. 6 C. 630 = 7 C.L.R. 541. 
IR., L.B.R. (1893—1900), 42, 3 N.L.R. 51]. 

(25) — Evidence Acf, s. '47 — Discovery of pro- 
perty through confession of one accused — Com- 
petency to ask another licensed to produce same 
property after replacing it in the place. — Where 
the police succeed in discovering property in 
consequence of information received from an 
accused, it is not competent to the police to 
re-place the property in the place where it was 
discovered, and to ask the ether accused to 
produce the property, because there is no fur- 
ther *‘ discovery ” under s. 27, Evidence Act, 
as against the other accused. 2 Bom. L R 
1089. 

{20,)-- Evidence Act, s. 46 - Custody of police 
officer — Confession. — The custody of the keeper 
of a jail in a native state was held not to be 
the custody of a police officer, merely because 
his subordinates, the warders of the jail, were 
members of the police force of the State. In 
the absence of any suggestion of a close custody 
of the prisoner inside the jail, such as may 
possibly occur when a prisoner is watched and 
guarded there by the police officer investigating 
the offence, it is wrong to hold that s. ‘26. 
Evidence Act, precluded such a jailor from 
giving evidence of what the prisoners told him. 
20 B. 795. [R., 2 C.W.N. 71]. 

{21)--Ev^ence Act, ss. 25, 26—Confessioti 
made to police officer.— A. statement made by an 


, Confession — continued. 

2. — (Confessions made to Police Officers) 

— continued. 

accused person, while in the custody of the 
police, if it is an admission of a criminating 
circumstance, is not admissible in evidence* 

( 19 B. 363. IF., 4 Cr. L.J. 177 = 16 P.R. 190G 
Cr. = in P.L.R. 1906]. 

(28) — A confession made to a police officer 
cannot be used in evidence against the accused. 

A.W.N. 1883, 188. 

(29) — The accused was convicted of an offence 

1 under s. 412, l.P.C. The evidence for the 
prosecution consisted of certain confessions 
made to the police .and the circumstance that 
the accused found some stolen cloth for the 
police while in police custody. Held that tho 
confession was inadmissible under s. 25, Evi- 
dence Act, and the circumstance mentioned did 

I not justify his conviction under the section. 

A.W.N. 1883* 126. 

(30) — S. 27 of the Evidence Act cannot be 
regarded as governing the general rule laid 

[ down in s. 25 or s. 24, but only that contained 
in s. 26. All statements made by a prisoner 
I which can be regarded as confessions made to a 
' police officer arc absolutely inadmissible, though 
I they may have led to discovery such as is con- 
templated by s. 27. A.W.N. 1882, 225- [Biss., 

6 A. 509 = A.W.N. 1884, 229J. 

{5\)— Confession to police offeers — Informa- 
tion as to offence charged — Evidence Act, ss. 26, 

[ 27 — Confessions of persons charged — Informa- 
tion as to offence — See 24 W.R. Cr. 36. 

(32) — Evidence Act, $s. 25 and 26 — Confes- 
sion, while in the custody of a chowkidar. — A 
village chowkidar, not being a police officer, a 
confession made by an accxised person, while in 
his custody, is admissible in evidence. 2 C.W.N. 
71. [Dws., 2 C.W.N. 637J. 

m)— Evidence Act I of 1S72, ss. 25, 26- 
Admissibility of statements made to the police. 

— Statements made by accused persons to police 
officers, embodying what may be understood as 
confessions are not wholly inadmissible in 
evidence, but may be received and applied as 
far as they prove merely corroborative circum- 
stances and not an absolute confession of guilt. 
Per Stuart , C .J . The intention of the Legisla- 
ture was, by ss. 25, 26 of the Evidence Act, to 
render confessions absolutely inadmissible as 
proof, unless made in the immediate present 
of the Magistrate. The exception in s. 27 shooJd 
be sparingly applied. A.W.N. 1882, 21=4 A. 
198. 

{U)— Evidence Act, ss. 25. 26— Confession 
made to police patei, admissibility of . — The term 
“Police-Officer” in ss. *25 and 26. Evidence Act, 
should be read not in any strict technio^ sens^ 
but according to its more comprehensive Md 
populftr meaning. A police patei is a pohee 
officer within the meaning of those sections. 

A confession made tea police patei is, 
fore, inadmissible in evidence. 17 B. 485 . ID‘* 

2 C.W.N. 71, 1 L.B.R. 65]. 
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Confession — continued. 

2.— (Confessions made to Police Officers) ' 

— contimied. 

(35) — Evidence ss.8,25, 26, 27 — Scope oj 

$.8 — Tile section hoiv affected by ss. 25 and 26 
— Confessionof guilt to police officer — Confession 
leading to discovery of fact. — S. 8, so far as it 
admits a statement as included in the word 
“ conduct ” must be read in connection with 
ss. 25 and 26, and cannot admit a stiitenient, as ! 
part of the evidence, which would be shut by 
those sections. Statements made by a prisoner 
while in the custody of the Police, arc not 
admissible under s. 8, Expl. 1, as evidence of 
conduct. Rat. Un. Cr. C. 833 ; Appl., 20 15. 
215 ; R., Rat. Un. Cr. C. 829.] .\ confession 

of guiU, or an admission of a criminating cir- 
cumstance, or a statement suggesting an in- 
ference of guilt, made to a Police officer, while 
in his custodv, should be rejected, [/i-, 2 L. 
B.R. 163. 20'P.R. 1905 Cr.=51 P.L.R. 1905 = 

2 Cr. L.J. 230. P.W.R. 1906 Cr. 2 = 4 Cr.L.J. 
177 = 16 P.R. 1906 Cr. = 111 P.L.R. 1906 ; D., ' 
5 Bom. L.R. 312] . Where it was clear that it 
was upon the information, which an accused 
person gave to the Police, that they accom- 
panied him to the spot where the stolen pro- 
perty was disinterred by him, and it was equally , 
clear that, but for that information, the pro- 
perty would not have been discovered, it was 
held to be in accordance with the ordinary use 
of such terms to say that the discovery of the 
property was the consequence of the informa- 
tion ; it set the police in motion, the immedi- 
ate consequence being that the police asked the 
accused to show them the spot, and accom- 
panied him there ; but such a proceeding on 
the part of the police was with the view 
to the discovery of the property, and was 
the natural consequence of the informa- 
tion they had received from him and so 
connected it with the final result, vie., the 
discovery of the property as a can-sn causans. 
Whether the statement m.adc by the accused is 
of such a detailed description as to enable the 
police themselves to discover the property, or 
only of such a nature as to require his assistance 
in discovering the exact spot where the pro- 
perty is, it cannot prevent the statement from 
being admissible under s. 27. In both cases, 
there is the guarantee afforded by the dis- 
covery of the property for the correctness of the 
accused’s statement, which is presumably the 
ground of the admission of the exception to the 
general rule. The distinction, therefore, appears 
to be without substance. In regard to the 
extent of the words “ thereby discovered,” some 
assistance may bo derived from the tests applied 
by the Courts in dealing with proximate and 
remote causes of damage, that is, whether 
what followed was the natural and reasonable 
result of the defendant’s action. Only so much 
of the information as distinctly leads to the dis- 
covery is admissible under the section. Where 
an accused person, charged with dishonestly 
receiving stolen property, cn being asked by 
the police, in the course of their investigation, 
where the property was, stated that he bad 
kept it and buried it in the fields, and stated 


Confession — continued. 

2. — (Confessions made to Police Officers) 

— continued. 

the fact and the circumstances of the burial 
showing that he had received the property and 
had come by it dishonestly, and suggesting the 
inference that he was guilty, his statement was 
held to be a confession within the meaning of 

ss. 24 to 30. The statement that he had buried 
the property, which led to the discovery of the 
property was admissible under s. 27, but the 

st. atement that he had kept the property, not 

being necessarily connected with the fact dis- 
covered. was inadmissible under s. 27. 14 B. 

260, F.B. [F.. 25 0. 413 ; R., 28 P.R. 1894 
Cr., 5 Cr. L.J. 300 = U.B.R, (1906), 3rd Qr., 
Evidence, 3, 2 S.L.R. 27 Cr. =9 Cr. L.J. 
267]. 

(36) — S. 27 does not apply to a case in which 

the discovery is not made by the police on the 
information given to them by the accused, but 
the accused themselves produce property alleged 
to have been stolen. In such a case, only the 
fact of production of the property may be 
proved, but not the accompanying confession 
made to the police. 10 B. S95. [D., 14 B. 

260. F.B.]. 

(37) — Confession made to police officer, ad- 
missibility of — Crim. Pro. Code {1882), ss. 527, 

• 523. — “Confession” in s. 25, Evidence Act, 
as in s. 24, means a confession made by an 
accused person, which it is proposed to prove 
against him to establish an offence. For such 
a purpose, a confession might be inadmissible 
I which, yet, for other purposes, would be 
admissible under s. 18 against the person who 
‘ made it (s. 21), in his character of one setting 
, up an interest in property, the object of liti- 
: gatinn, or judicial enquiry and disposal. 
Where an order has to bo made under s. 523, 
tho Magistrate may, in the enquiry, proceed 
’ on such evidence as is available, and make an 
order for handing property to the person he 
thinks entitled. This does not conclude the 
1 right of any man. As the real owner may 
j proceed against the holder of tho articles or for 
' damages as for conversion, the High Court 
I would not interfere. 9 B. 131. [R.. Rat.Un. 

Cr. C. 365, 19 B. 668). 

(38) — Evidence Act. ss. 25, 26 — Statements 
made to police officers by accused in self-exculpa- 
tion — Admissibility as evidence against the 
accused. — Where an accused person makes a 
statement to a police officer, while in his 
custody, not as a confession of guilt but as a 
self-exculpatory statement, it comes properly 
within the rule of exclusion, if it amounts to an 
admission of a criminating circumstance. 6 
B. 34. [F., Rat. Un. Cr.C. 488, 19 B. 863, 111 
P.L.R 1906 = 16 P.R. 19C6 = PW.R. 1906, 
p. 3 = 4 Cr.L.J. 177; R., 14 B. 260, F.B., 19 B. 
749, 2 C.W.N. 702 ; D., 5 Bom. L.R. 312.]. 

(39) — Evidence Act, s. 25 — Confessions to 
police not to be proved against maker, hut may 

j beproved on behalf of co-accused — Separatetrial. 
— S. 25 only provides that no confession made 
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Confession —continued. 

2. — (Confessions made to Police Officers) 

— concluded. 

to a police officer shall be proved as against a 
person accused of any offence. It does not 
preclude the Counsel for one accused person, 
on his client's behalf, asking questions to prove 
a confession made to the police by another 
accused person, tried jointly with him ; such a 
confession is not to be treated or received as 
evidence against the person making it. but 
simply as evidence on behalf of the other. The 
Judge should instruct the jury accordingly. 
Unless the law were so, the accused person on 
trial with the confessing party might be con- 
siderably prejudiced by the exclusion of that 
evidence. Although it may be difficult for a 
jurv to give the co-accused the benefit of such 
evidence and not to permit it to prejudice their 
minds against the confessing party, the Court 
is not to presume that the jury will disobey the 
directions of the Judge (whose duty is to 
instruct them as to the law), when he tells 
them, as he should do, that the confession 
made to a police officer is not to be treated as 
evidence against the accused who made it. 
That accused would have the protection of the 
direction, whereas, if the confession were 
wholly excluded, the co-accused might suffer 
serious injury and would be absolutely helpless. 
The value of the confession as a circumstance 
in his favour may be great or small. That is 
a matter to be weighed by the jury. [jR., 2o 
B. IGS]. Where a Judge, on perusing the 
depositions before trial, perceives that a confes- 
sion. made to a police officer by one of the 
accused persons jointly tried, is likely to l>e 
offered in evidence on behalf of another accused, 
it would he an important matter for his con- 
sideration, whether it would not be desirable 
to direct the jury that the a<ciised persons 
should be separately tried. 2 B. 61. 

(40)— CWm. Pro. Code {1S?2), ss. 122, 193, 346 
— Crini. Pro. Code ( 1882), ss. 342,364 — Confess 
sions to nn investigating officer . — Where the 
accused, being brought up by the police before 
the Magistrate, made a statement before him, 
and on the next day the same ^lagistrate 
examined the witnesses for the prosecution and 
committed the accused to the Sessions, held, 
that the statement by the accused, having been 
made before a Magistrate competent to hold, 
and who was actually then holding, the preli- 
minary enquiry, with a view to committing the 
accused for trial before the Sessions, should be 
regarded as falling within s. 193 of the Code of 
1872, or s. 342 of the Code of 1882, and as such, 
governed by the reservations contained in s. 346 
of the Code of 1872, or s. 364 of the Code of 
168-2. 5 A. 253. 

3. — (Confessions to Magistrates — Admis- 
sibility — Record of Confessions). 

(1 ) — Evidence of confession, how to berecord- 
ed . — When witnesses depose to some statement 
having been made to them by the accused, the 
■ Judge should require each and allot those 
witnesses, as nearly as possible, to give tbe 


Confession — continiied. 

3. — (Confessions to Magistrates— Admis- 
sibility — Recordof Confessions) —continued. 

precise words alleged to have been used in the 
first person, and should record them in as 
accurate English equivalent as he is able. 

A.W.N. 1883. 12. 

(2) — Confession — Magistrate — P r ac lice . — 
Magistrates recording confessions and thereon 
ordering remand of the persons making them, 
should, on all occasions, be most careful to 
ascertain how long such persons have been 
under the influence of the police and, in record- 
ing their reasons for the remand, should set 
forth all the information they are able to obtain 
on the subject. A.W.N. 1885, 59, F.B. 

(3) — Evidence Act, ss. 24, 25, 26, 29 — Con- 

fession to Magistrate before action taken— Criin. 
Pro. Code (1882), ss. 164. 364. 533.— k con- 
fession was made to the Court, three weeks 
before the commencement of any enquiry and 
any evidence had been taken. The confessor 
stated to the Magistrate that he confessed 
voluntarily. The memorandum required by 
s. 164, Crim. Pro. Code. 1882, was attached 
to the confession. Held that the confession 
was not excluded by s. 25, Evidence Act, and 
that s. 26, and the latter part of s. 29. appear 
to point to a confession such as this being 
taken cognizance of. Held by Stuart, C.J., 
that the confession was admissible though not 
taken in the manner directed by ss. 164 and 
364, Grim. Pro. Code. Held by Straight, J., 
that it w.as very doubtful, whether the state- 
ment, having been taken at a wrong stage of 
the case, was not altogether inadmissible, but 
that, if that defect was cured by s. 533, the 
Court would hesitate to hold that the accused 
was not prejudiced by the Magistrate’s action. 
A.W.N. 1883, 238. [I?., A.W.N. 1883. 243]. 

(4) — Crini. Pro. Code, Act X of 1832, 
$s.l64, 342, 364 — Statement of accused. — S. 164 
of the Crim. Pro. Code does not apply to any 
statement of the accused taken by tbe Magis- 
trate holding the inquiry. S. 342 does not 
seem to apply to statements offered by the 
accused, but only to answers to questions put 
by the Magistrate- A Magistrate may record 
a statement of the former kind made at tbe 
commencement of the inquiry, but he should 
be very careful in doing so since it is usually 
one of confession, and since the accused com^ 
fresh from the hands of the police. A.W.N. 
1884, 84. 

(5) — Crim. Pro. Code (id52), ss. 164, 342, 
364. 533 — Confession taken by committing Magis- 
trate not signed by accused. — Where statements 
made by the accused persons to the committing 
Magistrate were not signed by them. Held 
per Stuart, C.J., that the confessions were 
absolutely inadmissible, and it could not be 
said that they cannot be looked to at all and 
made evidence to any effect whatever. P^ 
Straight, J* — The committing Magistrate did 
not follow the directions of s. 364, by 

the accused to sign the statements made by 
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Confession — continued. 

8. — (Confessiona to Magistrates — Admis< 

. aibility — Record of Confessions) — continued. 

them in his Court. This he ought to have 
done, and his failure in that respect rendered 
them inadmissible in the Sessions Court until 
the defect had been cured in manner provided 
by 8. 533. The rules laid down in s. 364 
should be strictly observed, and they areappli- 
-cable alike to confessions taken before enquiry 
or trial -under s. 164, and examinations of 
accused under s. 342. A.W.N. 1883, 243. 

(6) — CriHi. Pro- Code, Act X of s$.364, 
■633 — Confession — No signature of accused — 
Admissibility. — Where a Magistrate, who took 
-down the confession of the accused ostensibly 
under s. 864 of the Grim. Pro- Code, did not 
take the siguature of the accused, but gave 
•evidence in the Sessions Court as to the genuine- 
ness of the confession, held that s. 533 of the 
■Crim. Pro. Code, applied and that the confes- 
sion was admissible in evidence. A.W.M. 1896, 
161. 

(7) — Admissibility of coyifession reduced to 
writing by a Magistrate — Proof of. — Where a 
■document containing a confession is signed by 
the accused or owned by him to be correct, it 
■cannot be rejected simply by reason of its not 
being attested by the accused or by the Magis- 
trate, or of there being no certificate or memo- 
Tandum, or of questions and answers not being 
recorded, when the examination had been taken 
in the form of questions and answers. But, if 
the document is not signed by the accused or 
owned by him to be correct after it was shown 
or read over to him, the document may not be 
relevant against him, but might be used 
under s. 159, Evidence Act, to refresh the 
Magistrate's memory regarding the statement 
of the accused. Absence of formalities, effect 
of. — Where the confession of an accused was 
reduced to writing by a Magistrate in accord- 
ance with the provisions of ss. 122 and 364, 
Grim. Pro. Code, the absence of the formalities 
prescribed by the sections was held to be 
matters which affected the weight and the 
value of the document as evidence, and not 
valid objections to its relevancy as an admission 
by the accused. 21 P.R 1881 Cr. 

(8) — Crim. Pro. Code, Act V of 1S98, s. 364 — 
Statement of accused — Certificate of statement 
— Court's handicriting . — It is sufficient if the 
•certiheate attesting the statement of an accused 
person, under s. 364 of the Crim. Pro. Code, is 
signed by the presiding officer of the Court. 
"The whole of it need not be in the Court’s 
handwriting. A.W.M. 1900, 203. (8 W.B. 
<3r. 65, F.). 

(9) — Confesnons to Magistrate — Confession 
taken by Magistrate other than the one investi- 
gating the case — Certificate of Magistrate — 
Crim. Pro. Code {1872), s. 122. — S. 122 of the 
Code of Criminal Procedure, which requires a 
Magistrate to certify on a confession his belief 
that it was voluntarily made, does not apply 
to the case of a confession taken by a Magis- 
trate who is actually investigating the case 


Confession — continued. 

3. — (Confessions to Magistrates — Admis- 
sibility— Record of Confessions)— 

and examining the witnesses preparatory to 
commitment, but to a case where some other 
Magistrate takes a confession and forwards it 
to the Magistrate by whom the case is enquired 
into or tried. 23 W.R. Cr. 16. 

(10) — Confessions to Magistrate — Statement 
made to Magistrate — Crim. Pro. Code (1861), 
s. 109 . — It is only when properly made to the 
Magistrate that the confession can be used as 
evidence against the prisoner. The mere 
standing by of the Magistrate when the con* 
fession is being made to the police is not 
sufficient. 12W.R. Cr. 82. 

(11) — Irregular recording of confession — Ad- 

missibility — Crim. Pro. Code {1882), s. 533 . — 
The point upon which evidence is to be taken 
under s. 533, Crim. Pro. Code, 1882, is that 
the accused duly made the statement lecordcd 
under s. 164 or 364, as the case may be. (i.e.), 
that the accused did actually make the state- 
ment recorded as his statement. It seems 
sufficient to show that the statement or 
examination recorded, though not in exact 
conformity with the provisions of s. 1G4, or 
364, Crim. Pro. Code, does accurately represent 
in substance the statement of the accused 
person. If no error injurious to the accused in 
his defence in the merits is disclosed the docu- 
ment becomes admissible, subject to all just 
exceptions as to its admissibility under the 
Evidence Act, except one under s. 91. 52 P.R, 

1837 Cr. 

(12) — Confessions in the recording of which 
all the formalities required by law were neg- 
lected are inadmissible in evidence. 2 J.G, 19. 

(13) — A confession not recorded according to 
the provisions of Act X of 1872, s. 346, is 
inadmissible in evidence. 24 W.R. Cr. 29; 24 
W.R. Cr. 42. 

(14) — Crim. Pro. Code, ActX of 1882, ss. 104, 

364, 533 — Record of confession— -Regularity.— ~ 
Where a Magistrate recorded the confession of 
an accused person in English in the narrative 
form, though the confession was made in the 
form of question and answer, and afterwards 
translated it into the vernacular to the accused 
who admitted it to be correct, held that there 
was no irregularity in the manner of the record 
so as to render the confession inadmissible. A. 
W.N. 1892,60. [fl.. 21 B.495]. 

(15) — Crim. Pro.Code, Act Xof 1882, ss. 164, 
384 — Confessioyi — Record — Legality . — A Jla- 
gistrate recorded the confession of the accus- 
ed in his private house on a close holiday. Since 
he could not get the service of any one to write 
Hindustani, he recorded the confession in 
English, translated it in Urdu to the accused 
who admitted it to be correct. Each of the 
accused was also examined as to the voluntary 
and uninfluenced character of the confession. 
Held that the confession was properly recorded 
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Confession — continued. 

3. — (Confessions to Uaglstrates — Admis- 
sibility — Record of Confessions) — contimied. 

in accordance with the provisions of ss. 164 and 
364 of the Grim. Pro. Code, and that it was 
admissible in evidence, A.W.N. 1891, 55. (i?., 
21 B. 495] . 

(16 and 17) — Crim, Pro, Code, Act XXV of 
1S6J, s. 149 — Magistrate — Making of confession 
to one not having jurisdiction — Practice. — The 
word “ Magistrate” in s. 149 of the Grim. Pro. 
Gode. means “ any Magistrate” and not merely 
“ the Jlagislrate having jurisdiction.” It is not 
generally desirable, however, that a prisoner 
should be taken for confession before a Magis- 
trate uot having jurisdiction to try him. but 
such a confession is legally admissible when 
dulv proved. 7 B.H.C. Cr. 56. [f?., 10 B.H.G. 
106. Rat. Un. Cr. C. 254, 468]. 

(18) — To Magistrates — Crim. Pro. Code, 

s. 163 — Evidence Act, s. 24 , — Where a Magis- 
trate told the accused, that, if he made a full 
confession in regard to certain property he was 
charged with having stolen, the Court would 
take this into consideration in awarding punish- 
ment, and the accused then confessed, relying 
on the above mentioned promise, held that, 
having regard to s. 163, Crim. Pro. Code. 1882, 
and to s. 24 of the Evidence Act, the confession 
could not bo admitted as evidence against the 
accused. L.B.R. (1872—1892), 289. (10 C. 

775, F.) 

(19) — Certain accused persojis were sent be- 
fore a Magistrate to have their statements or 
confessions recorded. They were warned by 
the Magistrate, before they made their state- 
ments, “ not to expect any advantage or dis- 
advantage, therefrom.” Held, that the confes- 
sions made by the accused .after this warning 
had been given to them were entirely inadmis- 
sible in evidence. A.W.N. 1906, 75 = 3 Cr. L. J. 
324. 

(20) -S. 150 of Act XXV of 1861 [s. 27 of 
Evidence Act) — Confession not made in the 
presence of Magistrate, when admissible. — In 
order to render a confession not made iu the 
presence of a Magistrate admissible in evidence, 
the fact discovered by it must be one which, of 
its own force, independently of the confession, 
would be admissible in evidence. 2 Weir 735 
= 3M.H.G.318. 

(21) — Confession — Magistrate — Ctestody of 
police — Practice. — The omission of the Magis- 
trate, before whom a confession is made, to 
record the circumstance that the accused was 
uot then in the custody of the police cannot 
invalidate the confession. The Sessions Judge, 
to whom the case is committed, may, if he 
thought it necessary, call for evidence to satisfy 
himself that the confession was voluntarily 
made. Rat. Un. Cr. C. 534 = Cr. Rg. 3 of 1891. 

(22) — Before Magistrate of a Native State — 
Adm/issibility of, as evidence in trial in British 
India — Evidence Acty s. 26. — A confession made 
by a prisoner voluntarily before a Magistrate 


Confession — continued* 

3. — (Confessions to Magistrates— Admis- 
sibility — Record of Confessions) — continued, 

in a Native territory and recorded by him^ 
under s. 164 of the Code of Criminal Procedure, 
is admissible in evidence in a trial in British 
India, although such confession was subse- 
quently retracted in tbo Courts of the commit- 
ting Magistrate and of Session- 8 P.R. 1907 
Cr.=33 P.W.R. 1907-6 Cr. L.J. 337=46 
P.L.R. 1908. 


(23) — Made to the Magistrate of a Native SMe 
and rcritten down by his Mtinshi — Admissibility 
of, in British Courts — Irregularity, if can be 
cured — Crtm. Pro. Code {1898), ss. 164. 364 
nnd533 — Evidence Act (1872), s. 26. — A confes- 
sion made to a Magistrate in a Native State is 
admissible in evidence in a trial in British 
India, if it is duly recorded in proceedings 
under, and in the manner required by. the Code 
of Criminal Procedure. Such a confession is 
none the less admissible merely because the pro- 
visions of the Code have not been in every res- 
pect strictly observed, provided that the accused 
had not thereby been prejudiced on the merits 
of the case, and that the fact that the accused 
made the statement is proved by evidence. The 
mere fact that the statement was actually 
written, not by the Magistrate himself, but by 
the JIunshi, docs not in any way injure the 
accused as to his defence on the merits. But 
it must be admitted that a confession so re- 


corded is not entitled to the same weight as a 
confession recorded by a British Magistrate in 
strict compliance with the terms of the Code, 
and Courts should certainly hesitate to convict 
the accused upon such a confession standing 
alone. Although the terms of ss. 164 and 364, 
Crim. Pro. Code, are to be strictly observed, 
i.e-, by the Magistrate actually taking down the 
confession himself, such a defect can be cured 
by examining the Magistrate as provided 
s. 533. 2 P.R. 1909 = 7 P.W.R. 1909-1 Ind. 


Cas. 444. 


(24) — Evidence Art, s. 26 — Confession ma^ 
to Magistrate in Native State. — The 
“police officer” and “Magistrate” in s. 26 
include the police officers and Magistrates cf a 
Native State as well .as those of British India. 
A limitation which would exclude the uM. in 
British Indian Courts, of a confession made by 
a person, while in police custody, to a Magis- 
trate in England or in a foreign country, does 
not appear to have been intended by the sectiom 
A confession made by a prisoner, while in P®^. 
custody, to a first-class Magistrate ^ 
Native State of Mali in Kathiawar, and duly 
recorded by him in the manner provided by tb 
Crim. Pro. Code, 1882, was held admi^ble m 
evidence under s. 26. 22 B. 235. 

Un. Cr. C. 855, 8 P.R. 1907 Cr.=33 
1907 Cr.=46 P.L.R. 1908 = 6 Cr. L.J. 377.J 

{^5)— Evidence Act, ss. 74, SO—Confes^^ 
made before a Judicial Ojfficer in a 
^Admissibility in British Gourfs.— 
charged with dacoity in a place partly 
Gwalior State and partly in British ternsory 
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Coafessiott — continuod. 

T 3. — (Confessions to Magistrates — Admis- 

sibility— Record of Confessions) — continued, j 

made statements to a Magistrate of the Gwalior 
State. Each statement had at the foot of it 
the following certificate in the band of that | 
Magistrate : — I believe that the confession was 
made without coercion or threat and it was 
made in mv presence and to my hearing. The 
person making it having heard it read out to I 
him stated it as correct, and that it contained 
a full and true account of the statement made 
by him. Each statement boro also a mark 
by way of signature of the person making it. 
Held, that the records made by the Magistrate 
of the confessions were admissible under s. 80 
of the Evidence Act, probably under s. 74 of 
that Act, and that there was nothing in law to 
prevent a confession being proved, no matter j 
when or where made, against the man who 
made it, provided it was not under circum- 
stances which, under the Courts, would render , 
it inadmissible. 12 A. 595. {_F., 22 B. 235, 8 i 
P.R. 1907 = 33 P.W.R. 1907 Cr. = 46 P.L.R. ' 
1903 = 6 Cr. L.J. 377; R., Rat. Un. Cr. C. , 
855 ] . : 

(26) — Criin. Pro, Code {1362}, ss. 164,209, j 
342, 355 to 364 — Mode of recording the confes- 
sional statement. — Where statements are re- 
corded by a Magistrate, in the course of an i 
investigation under Chap- XIV of the Code, 
the provisions of s. 164 must be observed. 
They should bo recorded in the manner pre- 
scribed for recording evidence, and confessions 
must be recorded in the manner provided by ' 
s. 363. Ss. 355 to 363 relate only to the mode ot | 
recording the statement of witnesses, while > 
8. 364 deals with all statements made by accused j 
persons, whether amounting to confessions or j 
not. The reason that s. 164 provides only for 
the recording of that class of statements of an i 
accused which arc or purport to be confessions, 
is, that the section relates to a stage of the 
case, viz,, the Police investigation stage, at 
which statements of the accused, which do not 
amount to confessions, and which are elicited i 
by examination, are not intended to be obtained . 

Ss. 209 and 342, which are theonly provisiousof 
the Code authorising the examination of the 
accused, clearly show that the object of such 
examination is not to obtain criminating 
statements from the accused, but is only to 
enable him to explain circumstances appearing 
against him. It is, therefore, improper to 
attempt to make an accused person, before any 
evidence is required, confess his guilt and 
admit facts that may go to incriminate him. 
[R.. 20 P.R. 1905 = 51 P.L.R. 1905 = 2 Cr. 
L.J. 230, 4 N.L.R. 163.] Confessions are 
inadmissible, when the appended certificate 
does not show that they were voluntarily made 
or that the Magistrate inquired whether they , 
were so made. Statements made by accused | 
persons before the case reached the stage at , 
which the examination of the accused is | 
authorised, if they do not amount to confes- 
sions, are inadmissible. C^., 6 O.W.N. 22 ; 
D., 18 O.W.N. 197.] The rule laid down in s. 21 

60 


Confession — continued. 

3. — (Confessions to Magistrates — Admis- 
sibility — Record of Confessions) — continued. 

of the Evidence Act must be taken subject to 
the special provisiou, relating to confessions 
and statemeuts of accused persons, cn.acted in 
ss. 24, 25 and 26, Evidence Act, and ss. 164 
and 364, Grim. Pro. Code. Under s. 533, Crim. 
Pro. Code, 1882, when a confession cr other 
statement of an accused person is duly made 
in accordance with the provision of the law, 
but in the recording of which those provisions 
have not been fully complied with, oral evi- 
dence is admissible to prove that the confession 
or other statement was duly made. The defect 
which the section is intended to cure is not one 
of substance but of form only. 2 C.W.N. 702. 
[R., U.B.R. 1903. IstQr., Crim. Pro. Code, 16.] 

(27) — Confessions —Proof — Record of — Prac^ 
tice. — The Courts, being well aware of the safe- 
guards with which the law expressly surround.s 
the action of the Police, arc bound to approach 
confessions in the same spirit as the Legis- 
lature, and to remember that the intended 
safeguards would become little better than 
pitfalls. The practice of taking prisoners 
before Magistrates not having jurisdiction in the 
case, for the purpose of getting confessions, is 
not geuorally desirable. It is still more 
objectionable to send prisoners before different 
Magistrates, each of whom would have imper- 
fect knowledge of the matter from only taking 
one or two examinations. Rat. Un. Cr. C. 254. 

(28) — Where an accused makes a confession 
before one Magistrate and again confesses 
before the committing I^Iagist'‘ate, it is not 
open to the latter to read to the accused his 
statement before the former Magistrate and 
to ask him if it was true ; in such cases, it is 
very desirable to test the value of statements 
made on different occasions by taking them 
fully and in detail, and seeing in what respects 
they agree and in what particulars they differ. 
Rat. Un. Cr. C. 153. 

(29) — A Magistrate who recorded, under 
s. 164, Crim. Pro. Code, the confession of the 
accused, instead of first satisfying himself that 
the accused was about to make a confession 
voluntarily, recorded tho confession and then, 
at the end of it, put one comprehensive ques" 
tion as to the nature of the confession ; Held that 
the Magistrate had not complied with the 
provisions of s. 164, Crim. Pro. Code, which 
clearly denotes that the Magistrate should not 
proceed to record any confession unless he 
first had reason to believe that the person was 
about to make it voluntarily, and that he 
should, therefore, have begun by enquiring 
into that point. 1 Bom. L.R. 357. 

(30) — Crim. Pro. Code {1898), s. 164 (5) — 
Confession — Record of confession. — The word, 
‘ record,’ in s. 164, cl. (3) of the Code, must 
necessarily mean “making a part of judicial 
record,” and not merely writing out. 8 Bom. 
L.R. 950 = 8 Cf. L.J. 4. 
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Confession — continued. 

3. — (Confessions to Magistrates — Admis- 
sibility — Record of Confessions) — continued. 

(31) --Cri77i. Pro. Code.ss. IG-l, 633 — Con/es- 
sion in Marathi recorded in English. — A 
Magistrate, in recording a confession, put 
questions to the accused in Marathi, and the 
accused gave his answers in Marathi ; but the 
Magistrate recorded the statement in English. 
It appeared that the answers wore correctly 
recorded, that, after the examination was 
concluded, the Magistrate read it out sentence 
by sentence and the Sheristadar translated it 
into Marathi and the accused then admitted it 
was correct. Held, that, having regard to the 
provisions of s. 533, Grim. Pro. Code, the 
statement was admissible in evidence, and the 
error did not prejudice the accused as to his 
defence on the merits. 4 Bom. L.R. 785. 

(32) — Evidence Act, s. 24 — Confession — 

ioobserve the formalities prescribed by 
ss. 122 and 346, Grim. Pro. Code {1872). — A 
confession does not become unworthy of consi- 
deration, merely because the memoranda 
required by law to be attached thereto, have 
not been written in the exact form prescribed. 
3 A. 338. [R., 23 B. 221j. 

(33) — Magistrate himself to record. — The 
recording of confessions should be made by 
Magistrates with their own hands. 20 W.R. 
Cr. Cir. 7. 

(34) — Crim. Pro. Code {1872), ss. 122 at\d 
346 — Recording of confession — Omission to take 
it in writing tvith required formalities. — An 
omission by a ^lagistrate to take a confession 
in writing with the formalities prescribed by 
s. 346, although irregular, does not make the 
confessions absolutely inadmissible in evidence. 
If necessary, evidence might be taken to show 
that such a confession had been duly recorded. 

2 M. 5 = 2 Weir 123. (B., 4 B. 15, 23 B. 221]. 

(35) — Record of confessions freely made — De- 
fective recording of confessions. — A confession 
freely made to a Magistrate and recorded under 
s. 164 is admissible in evidence. It would not 
become inadmissible, if the Magistrate thought 
proper, or if it so happened that he was the 
only Magistrate, to take the case and commit 
it to the Sessions Court. A confession, although 
it is not properly recorded, because the Magis- 
trate has not signed the record as well as the 
verification as required by law, is admissible in 
evidence, on the evidence of the Magistrate. 
The Code of 1898 has placed both the state- 
ment of an accused recorded in an investigation 
and during a judicial inquiry on the same 
footing, in regard to the means of providing a 
remedy for a defect in recording such a state- I 
ment. 3 G.W.N. 387. 

(36) — Recording of confession — Admissibility 
of unrecorded confession — CHm. Pro. Code 
(1898), 5. 164. — S. 164 of the Crim, Pro, Code 
requires that a confession made to a Magistrate 
in the course of an investigation shall be 
recorded in a particular maimer, and that, if 
not so recorded, no evidence of it can be receiv- 
ed. 2 L.B.R. 19. (17 C. 862, Jl.). 


Confession — continued • 

3. — (Confessions to Magistrates — Admis- 
sibility — Record of Confessions) — continued, 

(37) — The essential requirements of s. 164, 
Crim. I’ro. Code, are that the Magistiate 
should, before recording the confession, 
question the accused, and, upon so questioning 
him, form tbc belief that the confession to be 
recorded is made voluntarily, and that the 
record made by the Magistrate should contain 
a full and true account of the statement made 
by the accused. If, in the case of a confession 
purporting to be recorded under s. 164, it is 
found that any of the provisions of that section 
are not complied with, the point on which 
s. 533 requires the Court to take evidence is, 
whether the confession was made in accordance 
with the imperative requirements of s. 164. 
Under s. 533, even oral evidence of the terms 
of the confession would be admissible, but the 
section does not apply to a confession made to 
a Magistrate and not recorded by him in any 
way. 2 L.B.R. 317. 


(38) — Recordiiig of— by Magistrates. — A con- 
fession to a Magistrate before the Magisterial 
enquiry commenced consisted of two portions, 
in one of which there was a note which certified 
that the statement above recorded was read 
over to. and admitted by, the accused to be 
correct, but was not signed by him. The 
other portion contained a different account 
wherein the accused denied his guilt. The 
entire statement contained a certificate and 
was in accordance withs. 364, Crim. Pro. Code. 
1882. Held, that the first portion was admissible 
in evidence, subject to all just exceptions under 
s. 24, Evidence Act, or otherwise, as an accu- 
rate record of a statement made by an accused 
person before the Magistrate, if the Magistrate 
should depose that the record was a statement 
recorded by him and admitted by the accused 
to be correct and that the absence of the sig- 
nature of the accused from the record was no 
bar to its reception. 36 P.R. 1887 Cr., F.B. 

(39) — Mode of taking evidence of a confesskm. 
— A Judge, in taking down the evidence of a 
witness to a confession, alleged to have been 
made by an accused person, should insist upon 
the witness stating the actual words used by 
the accused ; the witness’s idea of the import 
of those words not being sufficient. 22 P.R- 
1885 Cr. 

(40) — Duly recorded confession, when could 
be rejected, — A confe.ssion duly recorded under 
s. 164, Crim. Pro. Code, may be liable to be 
rejected under s. 24, Evidence Act, if auj 
ground of exclusion specified in the section is 
made to appear, although, at the time of re- 
cordt it appeared to be a voluntary confeseion. 
The fact of its being voluntarily made is a 
circumstance to be taken into account, M 
which the accused may be reasonably expect^ 
to give a satisfactory explanation. 51 P.R- 1887 
Cr. 

(41) — Prisoner sent to Magistrate far 

ing his confession — Correiboration, — A confes- 
sion made by a prisoner, who is sent- before* 
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Confession — continued. 

3. — (Confessions to Magistrates — Admis* 

sibllity— Record of Confessions) — continued. 

Magistrate by the police only for the purpose 
of having it recorded, differs little from a con- 
fession made to the police. Where such a con- 
fession was retracted at the preliminary cn- i 
•quiry and was ^uncorroborated, a conviction 
could not be sustained. 21 P.R. 1869 Cr. 

(42) — Record of — infonnof question and an- 
swer — Evidence Act, s, 80. — So far as s. 80, Evi- 
dence Act, is concerned, the Court is bound to 
make the presumptions specified in that section 
in respect of the document purporting to be a 
confession of the accused. The fact that ques- 
tions are put to an accused person making a 
confession docs not render that confession in- 
admissible on the ground that it was not duly 
taken. The Court has full power to consider 
whether the questions are such as may properly 
be put to the accused in the circumstances, 
and to exclude it from consideration, if it is of 
opinion that the questions are improper. 1 
L.B.R. 340, F.B. 

(48) — Necessity for accurate report of — In- 
formation leading to discovery . — Where two 
persons are being tried, it is not a proper 
course to allow a witness to say “ they said 
this,” or “ they said that.” It is not at all 
likely that both the persons should speak at 
once, and it is the right of each of them to 
have the witness required to depose as nearly 
as possible to the exact words he individually 
used. Where a statement is being detailed by 
a constable as having been made by an accused 
in consequence of which he discovered a certain 
fact or certain facts, the strictest precision 
should be enjoined on the witness, so that there 
may be no room for mistake or misunderstand- 
ing. 4 L.B.R. 116 = 7 Cr. L.J. 82. 

(44) — Police improperly inducing accused to 
confess — Examination of accused by Magistrate 
with respect to such confession— Object of exa- 
mination — Crim. Pro. Code {1898},. s$. 287, 
342 — Accused pointing out places where offence 
was committed — No discovery — Evidence as to 
it inadmnssihle — Evidence Act (I of 1872), 
ss. 24, 25 and 27, — Where an accused person was 
induced by the police to make a confession of 
having taken part in the commission of an 
offence, and the committing Magistrate admit- 
ted it in evidence and examined the accused 
with respect to .it and the accused admitted 
it. Seldf that the accused being examined 
about a confession which was not admissible in 
evidence, the questions and the answers to 
them co^d not be said to be duly recorded, as 
the questions were such as were not allowed by 
the law to be put, and that the answers to 
those questions were not admissible in evidence 
against the accused. Held, also, the confession 
being admitted in evidence through the 
medium of those answers, the confession was 
inadmissible in evidence. The examination of 
an accused person under a. 842, Crim. Pro. 
Code, duly recorded by or before the commit' 
ting Magistrate, can be tendered by the prose- . 
cutor, and read evidence, under s. .267, 


Confession — continued. 

3. — (Confessions to Magistrates — Admis- 
sibility — Record of Confessions) — continued, 

Crim. Pro. Code. The examination of an ac- 
cused person is for the purpose of enabling 
him to explain any circumstances appearing in 
evidence against him, and not for the purpose 
of filling up a gap for the prosecution. Re- 
marks made on tbe effect of an accused’s point- 
ing out to the police the places where certain 
acts were committed. Where a confession was 
held, by the Court below, to be corroborated by 
the accused having pointed out to the police 
the places where certain acts were committed. 
Held, that evidence regarding it was not 
admissible, under s. 27 of the Evidence Act, 
because no fact was discovered in consequence 
of the information given by the accused. The 
fact that a discovery was made in consequence 
of information received by the police from an 
I accused person is admissible, and so much of 
' the information given b}' the accused, as led to 
j such discovery, would be admissible. But a 
statement by the accused to the police that 
certain property had beep stolon would not be 
admissible, as such statement is not connected 
directly with the discovery, where there is 
nothing else to connect the property discovered 
with the offence. 4 L.B.R. 244 = 8 Cp. L.J. 62 
= 14 Bup. L.R. 233. 

(45) — Irregularity in recording confession — 
Admissibility. — A confession, which had the 
certificate required by s. 122, Crim. Pro. Code, 
duly attached, and which was signed by the 
accused, but which was not recorded in the 
manner prescribed by s. 346, Crim. Pro. Code, 
nor certified that it contained in full tbe state- 
ment made by the accused, though it contained 
a statement by the accused that it bad been 
correctly recorded, was held to be admissible 
in evidence and to be proved by its production. 
20 P.R. 1881 Cp. 

(46) — By accused per soyis — Duty of Magistrate 
— Crim. Pro. Code (2598), ss. 164, 364. — 
When a prisoner is brought before a Magistrate 
to make a confession, it is the duty of the 
Magistrate to question him with a view to 
discover whether he confesses voluntarily and 
this questioning must be in pursuance of a real 
endeavour to find out the object of it. Unless 
the Magistrate has made a real and substantial 
enquiry as to the voluntary nature of a confes- 
sion, a confession even before him is inadmis- 
sible in evidence. 4 Cp.L.J. 198 = 3 L.B.R. 173. 

(47) — Confession by ^isoner — Attestation — 
Magistrate' s powers — Crtm. Pro. Code {1872), 
ss, 324, 346, — The record of confession, upon 
which a prisoner is convicted, need not be attest- 
ed by the Magistrate, trying the accused, as 
required by s. 346 of the Crim. Pro. Code (of 
1872). It is not even necessary for tbe Magis- 
trate to rscord any “confession,” since he is 
competent, on the admission of the prisoner, to 
sentence him without any further record 
(s. 824). 3 G. 786 = 2 C.L.R. 317. 

(48) -;~Crim. Pro, Code {1872), ss. 122, 346 — 
Defectfkve Cfinfession— Admissibility of secondary, 
evidence. — The defect of a prisoner’s .CQnfjs^torl 
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Confession — continued. 

3. — (Confessions to Magistrates — Admis- 
sibility — Record of Confessions)— 

not having been recorded according to s. 346 of 
the Crim. Pro. Code (of 1872) could not be 
cured by the evidence of the recording officer 
that the confession was actually made. The 
express provision made to meet the case of an 
imperfect record of examination of a prisoner, 
in the course of a preliminary enquiry, cannot 
be made applicable to the case of an imperfect 
record of a confession, i C. 696 = 4 G.L R. 
137. (10 Bom. H.C.R. 166. F.B., F.) [Cojis., 
6C.L.R. 289; Disf.. 5 C. 954 ; i?., 5 C.L.R. 
233, U.B.R. (1892— 1896), lOJ. 

(49) — Record of confession — Crim. Pro. Code 
{X of 1872), ss, 122,193, 546.— S. 122 of the 
Crim. Pro. Code (of 1872) contemplates and 
provides for cases in which confessions are re- 
corded by a Magistrate other than the one by 
whom the case is enquired inco or tried- [Disf.. 
5 C. 958.] A confession recorded by a Magis- 
trate. having jurisdiction, is to be treated as 
an examination under s. 193 of the Crim. Pro. 
Code (of 1872), notwithstanding that the pri- 
soner may have been brought before the Magis- 
trate before the conclusion of the Police in- 
vestigation. The provisions of the last para- 
graph of s. 346 of the Crim. Pro. Code apply 
to such a confession. 5 C. 954 = 6 C.L.R. 297, 
F.B. [F.. 5 A. 253 = 2 A.^Y.N. 25;i?.. Rat. 
Un. Cr. C. -254. 3 O.W.N. 387, U.H.R. (1892 
—1896), Vol, I, 16]. 

(50) — Defective confession — Cure of defect — 
Record of eindence by Sessions Judge — Crim. 
Pro. Code ( X of 2872), ss. 122 and 346 — Deposi- 
tion by recording l^Iagistrate before committing 
Magistrate — Evidence in Sessions Court. — The 
defect of a confession recorded by a Magistrate 
under s. 122 of the Crim. Pro. Code, who omit- 
ted to record the certificate required by s. 346, 
can be cured, if at all, only on the Sessions 
Judge taking evidence that the accused made 
the statement. A deposition by the Magistrate, 
who recorded a defective confession, made 
before the committing Magi.strate to the effect 
that the accused did make the statement will 
not be evidence of the fact in the Sessions 
Court ; except where the recording Magistrate’s 
presence at the Sessions Court cannot ^obtain- 
ed without unreasonable del:vy or expense, the 
Sessions Judge himself must examine the re- 
cording Magistrate. 5 C. 958 = 6 C.L.R. 353. 

(51) — Record of confession of accused in 

narrative form — Effect of the error on admissi- 
bility in evidence — Crim. Pro. Code (Act X of 
1872), s. 346 — English memorandum . — The 
fact of the confession of an accused person 
having been recorded in a narrative form, and 
not in the form of questions and answers as 
required by s. 846 of the Code, would, not affect 
its admissibility in evidence, if the accused had 
not been preju^ced by the error. 8 C. 616. (8 
C. 618, note, R.). [R., 23 B. 221, 4 Bom. 

li.R. 785]. 


Confession — continued. 

3. — (Confessions to Magistrates — Admis- 
sibility — Record of Confessions) — continued. 

(52) — A confession recorded by a clerk, under 

s. 164 of the Code, in the presence of a Magis- 
trate, in the form of a narrative and without the 
questions being recorded, would not be illegal, 
if the accused was not prejudiced by it. The 
same would be the case as regards a confession 
taken, under s. 364, while the case was being 
heard before the Magistrate, and recorded in a 
narrativeform. (.R., 21 B. 495. U-B-R. (1897- 
1901), Vol. I, 47, 4 Bom. L.R, 785] . It is not 
necessary that an English memorandum as 
required by s. 364, para 3, should be made in 
respect of aconfession under s. 164. 14 C. 539. 

(53) — Statement recorded by Magistrate — 

Admissibility in evidence — hulucement to confess 
— Evidence ^Ic^, s. 24. — A statement by an 
accu.<=ed recorded by a I^Iagistrate, after a verbal 
warning from the Magistrate to the accused to 
the effect that what he (the accused) was going 
to say would be evidence against him and that 
he must speak the truth, was held inadmissible 
in evidence, such warning being calculated to 
hold out an inducement to the accused to con- 
fess. 10 C. 775. [R.. L-B.R. (1872—1892), 

289]. 

(54) — Crim. Pro- Code, ss. 164, 364, 533 — 
Applicability to Police in town of Calcutta — 
Statements made by accused mcust.idy of police 
recorded by a Magistrate — Irregular recording 
— Admissibility. — Chapter XIV of the Crim. 
Pro. Code, except s. 155, does not apply to the 
Police in the town of Calcutta. Therefore, 

' neither s. 164, nor, as a necessary consequence, 
s. 364 ors. 533 applies to a statement made by a 
person in custody, to a Magistrate in Calcutta, in 
the course ofan investigation, made by the Police 
in the town of Calcutta, into the circumstances 
of a crime committed in Calcutta. Where a 
statement of the kind mentioned above was re- 
corded by a Magistrate, while the accused was 
in the custody of the police, in English, the 
I accused, who spoke and understood English, 
sometimes answering in English and sometimes 
in Bengali, held, that the statement was admis- 
sible, on the evidence of the Magistrate, under 
ss. 21 and 26 of the Evidence Act. [F.. *21 R 
495] . Obiter -The provisions of s. 164, read 
with s. 364 of the Code, would not be cx)mpIiM 
with, when answers are made by an accuse 
person in one language and written down in 
another, unless it is shown that it was imprac" 
ticable to write them in the language in whicb 
they were spoken. The Court had very 
doubts whether the defect could be cured 
s. 533 of the Code. 18 C. 895, F.B.. 

C. 862, L.B.R. (1893—1900), 70; Diss.. 8C.P- 
L.R. 21 (Crim.) ; 21 B. 495 ; 16 C.P.L.B. 122J. 

(55)— CHm. Pro. Code, ss. 164, 364 
—Scope of s. 533—Confessiw not 
the language in which itis givon — Admisstbu^ 
in evidence.. — The section would only come 
operation when a confession or other 
ment of an accused person, recorded unde 
s. 164 ors. 364, was tendered, but a confession 
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Cow/ess/on— continued. 

3. — (Confessions to Magistrates — Admis- 
sibility — Record of Confessions) — contd. 

recorded in direct violation of those sections 
would not be one recorded under them. S. 533 
is intended to provide a remedy against omis- 
sions to sign the confession and the certificates 
and to certify all the facts required to be certi- 
fied. The provisions of s. 164 read with s. 364 
are imperative as to the language in which a 
confession is to be recorded, and s. 533 does not 
contemplate or provide for any non-compliance 
with the law in this respect. It is cle>vr from 
ss. 164 and 364 that the confession is to be 
recorded in the language in which it was made, 
or, if that is not pntcticable. in the language j 
of the Court or English. It would be for the 
prosecution to establish the impracticability, 
if any existed. 17 C. 862. IF., 2 C.W.N. 702, 

2 L.B.R..19 ; ft., L.B.H. (1893—1900), 70, 8 C. 
P.L.R. 21 Cr., U.B.R. 1903, 1st Quarter, 
Ccim. Pro. Code. 13. 16 C. P.L.R. 122 ; D.. 22 
C. 817 ; Diss., 18 C. 549. 21 B. 495, 23 B. 221J. 

(66)— Crim. Pro. Code {188-^), ss. 164, 364 
atik 533 — Confession not rendered in langnatje 
m which it was given, but rendered in Court 
language — Knowledge of the Magistrate of lan- 
guage in which confessum was given — Presump- 
tion. — A confession made in Hindustani, in 
the presence of a Sub-Divisional Magistrate who 
was a Mahomedan gentleman, was recorded by 
the court officer in Bengalee, which was the 
language of the Court and a memorandum, as 
required by law, was made by the Magistrate 
himself in English. It was contended that, 
because the lilagistrate was a IMahomedan, he 
must be presumed to have sufficient acquaint- 
ance with Urdu to enable him to record a 
statement in that language. Held, that, in the 
absence of any evidence to the contrary, it 
should be presumed that the proceedings of the 
Magistrate were conducted in accordance with 
law and that, in the absence of anything to 
show that it was practicable for the officers of 
the Court to record the statement in Urdu, 
it should be taken that the Magistrate found 
it impracticable to do so, and adopted the 
alternative course allowed by law, namely, to 
have it recorded in the Court language. 
Bengalee. 18 C. 549, [ft., 21 B. 495. 23 B. 
221, 10 O.C. 112], 

(57) — Crim. Pro. Code [1882), s. 364 — Pecci’d- 
ing statement of accused by a Magistrate — Proper 
procedure. — W.iere a statement made by an ac- 
cused person in Manipur! and communicated in 
Bengali to the Magistrate was recorded in Eng- 
lish by the Magistrate, and there was also a 
record in Manipuri, and both records difiered, 
held, that the Manipuri document should be 
regarded as the proper record and the only 
evidence in the case. If the Manipuri statement 
had not been made, the Magistrate would not 
have stric^y compli.ed with -the provisions of 
s. 364 of the Code in recording the statement 
in English. 21 C. 642. 

(58) — Crim. Pro. Code (1882), s,364 — Cort- 
jession recorded in a language different from 


Confession — continued. 

3. — (Confessions to Magistrates— Admis- 
sibility — Record of Confessions) — contd. 

that in lohich it was given — Adynissihiliti /. — 
Where a confession of an accused given in 
Bengali was recorded by the committing Magis- 
trate in English and the Magistrate, in his 
evidence before the Sessions Court, deposed 
that he could not write Bengali well and 
that he had no mohurrir at the time when the 
confession was recorded, held that the confes- 
sion so recorded was admissible in evidence. 
22 C. 817. [ft., 21 B. 495]. 

(59) — Crim. Pro. Code (1872), ss. 122, 346 — 
Defect in confession. — A defect in a confession 
taken under s. 122 of the Code cannot be 
remedied by evidence taken at the Sessions, as 
can he done in the case of the examination of 
a prisoner under s. 346. S C.L.R. 209. 

(60) — Certificate of recording Magistrate, 
value of — Confession, admissibility of — Evi- 
dence Act (I of 1872)^ s. 84 — Conspiracy, con- 
viction for. — A Court of appeal is not precluded 
from inquiring into the nature of a confession, 
to see whether it was voluntary or not, because 
the recording Magistrate attached at its foot the 
memorandum prescribed iu s. 104 of the Code. 
It is a duty clearly incumbent on the Court of 
appe;il, where the spontaneity and voluntary 
nature of the confession is impugned. A 
Magistrate before recording a confession had 
the following conversation with the accused : — 
“Do you know who lam? — Yes. .\ny state- 
ment you make will be of your own free will. 
Y^ou are under no compulsion — I understand.” 
Held, there was no compliance either with the 
letter or the spirit of the law as laid down in 
s. 164 of the Crim. Pro. Code. When it appeared 
that an accused person was illegally con- 
fined in solitary confinement for about a fort- 
night, that the police had access to bim, that 
pressure was brought to bear upon him through 
bis father, mother and brother, that the 
desirability of a confession was pressed upon 
him by the District Magistrate as a means of 
saving himself and his relatives from threaten- 
ed pains and penalties, that his father was 
illegally arrested and detained in hajut for a 
long time without any charge, tliat he then 
made a confession which was recorded without 
legal precautions and in the immediate presence 
of an officer who was the he.ad of the police 
and was officially and personally interested in 
the case and who put incriminating questions 
to the accused and helped in amplifying the 
confession, and finally that the confession was 
retracted as soon as the accused was produced 
in Court ; Held, such confession was not 
voluntary and not admissible in evidence. 
Where it appeared that an accused person 
was in police custody from the 7th to the 15th 
August, that from the 31st July he had been 
in jail, part of the time in solitary confine- 
ment, that he was confronted with another ac- 
cused, who, he was told, had made a confession, 
that, during the recording of the confession, 
questions were put to him from a police report 
by another Magistrate who was present, that 
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Confession — continued. 


— 3.— (Confessions to Magistrates— Admis- 
sibility — Record of Confessions) — contd. 


the confession contained evidently false state- 
naeuts and that it was retracted as soon as the 
accused was produced in Court ; Held, the 
confession was not voluntary and was not 
admissible iu evidence. There is no warrant 
or justification for the intervention of a third 
party as the questioner, directly or indirectly 
of a confessing prisoner. It is highly irregular 
for a Magistrate recording a confession to 
obtain from the police a report of what the 
accused is alleged to have stated to them, before 
he begins to record the confession. A convic- 
tion for conspiracy cannot stand, when the 
charge against^ the other alleged conspirators 
has failed. It is highly irregular for a Court 
Inspector, a police officer appointed to conduct 
prosecutions, to take away and retain with 
him petitions filed in the case. When a bomb 
was found m a baitakkhanaghar in a house to 
which all the members of the family had 
access, it could not be hold that any particular 
member was in possession of the bomb 9 C L 
J. 663 = 13 C.W.N, 861 = 2 Ind. Cas. 681. 


(611— Crtm. Pro. Code s. IG^—Con- 

fessions, recording of— AdmissibilUy^ Evidence 

Act, s. 80— Confessions mode to 2 )olice officer . 

A confession recorded by a Magistrate during 
the course of a police investigation without a 
certificate, as required by s. 164, cannot bo 
adrnitted under s. 80, without proof of its 
haying been made. A confession made to a 
police officer cannot be proved against an 
accused person, and the officer should not be 
alIo\yed to say that the accused person confe.ssed 
to him, even though the terms of the confession 
dre not allowed to be proved. 7 C.W.N. 220. 


{Q'l)— Record of, to be accompanied by English 
translation. — When confessions of accused 
made before a Magistrate, form part 
of the evidence against the persons committed 
for trial to the Court of Session, they should be 
accompanied by translations into English 
fairly written out. 18 W.R. Cr. Cir. 9. 

ss- 184:, 364 and 

533—Cwifession not recorded properly — Ex- 
amination by Magistrate of accused person re- 
garding such confessioyis— Admissibility— Evi- 
df^e Act (I of 1872), ss. 80 and 97.— Certain 
Mapillas, suspected of being concerned in a 
murder, made statements to a Magistrate, who 
was acting under the provisions of the Mapilla 
Act^, and they were recorded in English, 
although given in Malayalam, and were neither 
8ign^ by the prisoner, nor certified by the 

; subsoqucntly, whon there was no 
evidence on the record against the accused, the 
Magistrate examined them as to those state- 
ments, and the prisoners admitted that they 
had made such statements* In the Sessions 
Court, the statements which were subsequently 
retracted were sought to be admitted by the 
ondence of the Deputy Magistrate. Held, that 
the statements were not admissible. 9 H 224 

CJ’-. 8 C.W.N. 22 ; B., 2 C.W. 


Confession — continued. 

3. (Confessions to Magistrates — Admis* 
sibility — Record of Confessions) — contd. 

(64) — Criw. Fro. Code {1882) . ss. 164 and 533 

Confession not conforming ivith provisions of 

s. 164. The provisions of s. 164 are imperative, 
and s. 533 will not render a confession admis- 
sible, where no attempt at all has been made 
to conform to its provision. Fer Parker, J. 9 
M. 224 = 2 Weir 125. [F., 23 B. 221 ; R., 2C. 
W.N. 702, 17 C. 862, L B.R. (1893—1900), 70, 
4 Bom. L.R. 785 ; D., 21 B. 495J. 

(65) — Confessions — Uncertified statements 

made by accused— Admissibility in evidence — 
Confession caused by induceynent.— The accused 
was convicted of the murder of a boy committed 
on the 22nd J une.lOOl. The question in this case 
was, whether the incriminating statements 
made by the accused were admissible in evi- 
dence as confessions. On the 28th June, his 
house was searched without any result and he 
was formally arrested on the 29th. On the 1st 
July, he was taken to a Magistrate at Jhelum 
with a view to obtaining a remand and on the 
4th July to the Tahsildarof Jhelum, a Magis- 
trate of the second class, who recorded a state- 
ment made by him which amounted to a confes- 
sion of actively abetting the murder by holding 
the legs of the deceased while he was strangled 
by another person, who afterwards cut the 
deceased’s throat. This confession was supple- 
mented by two uncertified statements. On the 
5th July, the accused produced bangles worn 
by the deceased from a hole near a tomb after 
trying two other holes without finding the 
bangles in them. On the lOtb July, the 
accused stated that the bangles shown to 
him were not tho bangles woru by the boy 
and that the hamhardar bad asked him to 
take them out from the hole for pardon having 
been tendered to him and told him that it 
would be better for him to do so. The confes- 
sion was retracted on the 24th July before the 
committing Magistrate. Held, that the un- 
certified statements were rightly excluded by 
the Lower Court from evidence and that 
the certified confession was also not admissible 
in evidence as the Court was not satisfied that 
inducements w'ere not offered to the accused to 
make it. 7 PX.R. 1902. 

(66) — Refusal to record confession on suspievm 

of insanity. — A Magistrate is not justified in 
refusing to record the statement of an accused 
person under s. 164, Crim. Pro- Code, 1882, on 
a mere suspicion of insanity. Although such 
a statement may contain an admission of guilt, 
it may, subsequently, be useful to the accused 
as evidence that be was not in bis right mind. 

3 P.R. 1894 Cr. 

(67) — Confession not recorded tn language in 
which it was made — Admissibility. — Wherea 
confession made in Urdu was recorded by the 
Magistrate, who knew both English and Urdu 
well, in English and the Magistrate deposed 
that the confession was taken down sentenw- 
by sentence, and was interpreted by hi m self ^ 
the accused who admitted its correctness, held. 
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Confession -continued . 

3. — (Confessions to Magistrates— Admis- 
sibility— Recordof Confessions) —continued, 

belonging to the deceased were found at the 
places mentioned by him. The accused, Jilso, 
made a statement before the Magistrate of the 
District. TheDistricl Magistratcrefusedtomako 
the memorandum referred to in s. 1G4, Grim. 
Pro. Cede, because it appeared to him that the 
statement was not the accused’s free and spon- 
taneous statement, but was made by him in 
consequence of certain hopes which a constable 
had held out to the accused, which he thought 
might possibly bo realised. In the Court of the 
committing Magistrate, when the statement 
made bvthe accused before the District^Iagistrate 
was read out to him, he stated that some cpti* 
stables had given him Uiang and liquor to drink 
and he did not remember W'bat he stated. 
The Sessions Judge held both statements to be 
inadmissible, the former on tho ground that, 
the accused not having been in the custody of 
the police at the time when tho statement was 
made, it was inadmissible in evidence under 
s. 27 of the Evidence Act, the latter on the 
ground that it did not contain the memorandum 
required under s. 16-4, Grim. Pro. Code. 
On appeal, the Court of the Judicial Commis- 
sioner directed the Sessions Judge to examine 
the District Magistrate as to the statement made 
s. 364. Crim. Pro. Code, prevented oral evi- by the accused before him and to give an oppor- 
dence 'being taken to show the statement to 1 tunity to the accused of explaining how be came 
have been duly made. On general principles, , to make it. Tho District Magistrate wasexamin- 
there is no reason whv a translation should be ed and he proved that the accused appeared 
regarded as no record. 16 C.P.L.R. 122. (9 to be in perfect possession 
C 455, approved ] 23 B. 221. 15 C. 596, 17 when he made the statement and that there 

C’ 862, 13 C.P.L.R. 107, B ) ' was absolutely nothing to suggest that he was 

I under the influence of any intoxicant, tiela 
(69) — Record of .—It confessions and other Ryves, O.A.J.C.): TbiAi the confession 

incriminating statements made by the accused of the accused made to the residents ot 
in preliminary enquiries are to be recorded, the the neighbouring villages was aauiiiMble iii 
Magistrate should record whether tho accused evidence against him. A confession made not 
have been brought from police custody or fom to a police officer, and not improperly obtained 
jail and whether the police officers, who made as laid down in s. 24 of the Evidence Act is al- 

the enquiry, were present in Court while the ways admissible against an accused. In the samo 

accused were making their statements. The , way. any fact discovered in consequence of an 
Magistrate should also be careful of the inter- admissible confession can also be admitted 

ests of the accused as he would be of those against him. He W (per Scott, J.C.) that having 

of the prosecution. His chief object must be regard to the provisions of s. 21 of the Evidence 

to ascertain the truth of the case, to endeav- Act, the confessions made by the accused to the 

our that the. innocent may not suffer punish- residents of tho neighbouring villages and lo the 

meat as well as that the guilty may not District Magistratewere admissible in evidence, 

escape. 1 C P.L.R. 115 Cr. The former confession although having been 

made when the accused was not in police cus- 
( 70 ) — Confession made to a person not a tody, proof of it was not prohibited by ss. 25 

police officer aiul when accused not in police and 26 of the Evidence Act and it was relevant 

custody— Confession made under inducement under s. 24, if the inducement held out to him 

held out by one who is fioi a person iti authority did not proceed from a person in authority and 

— Proof of so much of confession as relates to the latter was admissible under s. 533, Grim. 

fact thereby discovered — Admission — Evidence Pro. Code, as the evidence of the District Magis- 

Acf, ss. 21, 24,25, 26 and 27 — Evidence of trate who recorded it was taken to prove that the 

Magistrate to prove confession recorded by him said statement was made voluntarily. 8 O.C. 

— Cri»n. Pro. Code, ss. 533 and 164— Murder. 395 B. 

—The appellant, who was accused of murder, ^ ■> • 

made a statement during the course of police (7i) Rtcorded hy Police Officet end 
investigation to certain men of influence in the trate— k confession recorded by a Police 

neighbouring villages when no police official Officer, who is also a Magistrate, is inadmissi- 

was present. In consequence of the accused's ble in evidence. 1 C. 207 = 25 W.R. Cp. 86 . 

statement, some money and other things [R., 7 C.L.R. 541]. 


Confession — continued . 

3 , — (Confessions to Magistrates — Admis- 

sibilUy — Record of Confessions)— coufinwed. 

that the accused had not been prejudiced by 
the defect which was, therefore, cured by s. 533. 
Held, further, that such a defect could be cured 
by the statement on oath of the Magistrate 
who had recorded the confession. 7 P.R- 1899 
Cr. 

((JS ) — Record of — Crim. Pro. Code (1698), 
ss. 364 end 533.— A Magistrate recorded an 
English translation of the confession made m 
his presence by an accused in the Chhatisgarhi 
language ; on examination as a witness during 
a Sessions trial, he deposed that he had record- 
ed every single question he asked and every 
answer thereto, that he had read out the record 
so taken to the accused translating each English 
sentence into its Chhatisgarhi equivalent, and 
that the accused acknowledged the record to be 
correct. He W, that the Sessions Judge ought 
not to reject the record of such a confession as 
irrelevant, on the ground that s. 533, Crim. 
Pro. Code, covered only cases where a state- 
ment had been “ recorded,” and that a trans- 
lation of the said statement cannot be deemed 
to be anv “record” at all. Held, further, 
s. 533 was to be liberally interpreted and that 
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Con/ess/on— continued. 


-3 —(Confessions to Magistrates— Admis- 
sibility— Record of Confessions) 

{72)~Cri,n. Pro. Code {188ti), ss. 164, 342— 
Confession lo Magistrate other than conimittinq 
Magistrate— Accused having been long in police 

E.-camination of accused— kconle^sxoji 

made under s. 1G4, Grim. Pro. Code, made to 
a Magistrate, other than the committing 
Magistrate, if tendered on the part of the 
Crown, cannot be rejected on the sole ground 
t^hat the accused had been a long time in the 

Court to examine the accused at the close of the 
oasefor the prosecution, s. 34'2 being impera- 
tue as It IS a means of enabling the accused to 
explain what, appears against him. Rat Un 
Cr. C. 720 = Cr. Rg. 46 of 1894. 


I Confession — continued. 

: - 3.--(ConfesBion8 to Magistrates— Admis- 
■ sibility— Record of Confessions)— concfiided. 

I his mind, and withdraw from the abetment. 
I he law allows a locus penitentice in such 
cases, and if he distinctly withdraws at any 
moment before the final act is done, the offence 
^ no longer committed with his abetment, 
ihe confession of a person who, after admit- 
ting that he abetted the murder, says that he 
dissuaded the other accused from committing 
' the murder, as the deceased was a friend of his. 
has not the inherent quality of a confession, 
and cannot, therefore, be used against the 
other accused, and should not be laid before 
the jury 10 B.H.C. 497. fi?.. 5 B. 63, Rat. 
Un Cr. C. 153, 436, U.B.R. (1892 to 1896). 


{ia)—Crim Pro. Code. s. 264—Questio 
and answer bg accused.-Where the Sessior 
Judge regarded as an admission by the accuse 
a statement as to her profession as recorded b 
the Magistrate, held that, if the Court wante 
to use It as evidence, the Magistrate and th 
clerk who recorded it should be examined t 
proveit. The failure to do so is notamer 
irregularity whmh can be waived. Per Cand„, J 
The fact that the statement does uot purport t 
be gtv-en in answer to a question does not rende 
t inadmissible It IS at best a mere irregularit 

"O objection is taken to i 
d. Rat. Un. Cr. C 

644 = Cr. Rg. 17 of 1893. 

(74)— prim. Pro. Code {Act X of 1872). s. 3M 
. in confession . -S. 346 o; 

imperalively demands 

that the accused person shall sign or attest by 
his mark the record of his confession. Where 
m place of such signature, the record says 

(accused), the handwriting 
of O.D, held, that this was not enough when 
there was nothing to show that A.B authorised 
Li.l;. to sign for him. 11 B H G 44 fp o 
M. 224, 23 B. 221]. * TB., 9 

34b~Confessu)n not recorded proper- 
ly~Admissxbxhty-Confession of co-accused 
tixed jointly— Penal Code, s. ii4.— Where a 
confession is not recorded in the form of ques- 
tion and answer, and is not completed by an 
indorsement under the hand of the Magistrate 
to the following effect:— “I believe that this 
confession was voluntarily made.” the confes- 

evidence. The evidence 
of the Magistrate cannot cure the defects which 
appear in what is provided for by the law as a 
sp3ics of pre-appointed evidence, and which 
the law declares to be complete and admissible 
only when certain forms are complied with in 
the recording of it. The waiver of the accused 
cannot affect the inadmissibility of the docu- 
^nt. [R. 9 Ji. 224 = 2 Weir' 128]. If an 
aoettor of a crime is. on account of his 
presence at its commission, to be charged as a 
principal, the abetment must continue down 
to the time of the commission of the offence. 
At any time before the event he may change 


(76)— Criw. Pro. Code (1872), ss. 122, 346— 
Scope of s. 346 — Imperfect record of confession. 

S. 346, Crim. Pro. CedOf 1872, would .'Appear 
to apply only to the e.xamination of the accused 
taken on enquiries as distinguif.hcd from inves- 
tigations or trials, and dealt only with state- 
ments and confessions made in the course of 
the preliminary enquiry and was not .applicable 
to confessions recorded under s. 122, Crim. 
Pro. Code, [i?., 5 C.L.R. 238. J The confession 
of an accused person, taken by a Magistrate 
having no jurisdiction to commit the accused, 
was held to be defective for want of the signa- 
ture or mark of the accused, rendering the 
imperfect record of the confession inadmissible 
in evidence against the accused. Oral evidence 
to prove that such an inadmissible confession 
was made, or what the terms of the con- 
fession were, is inadmissible also. 10 B.H.C. 
166. [F.. 10 B.H.C. 497, 4 C. 696 ; Appr., 4 B. 
15 ; R., 11 B.H.C. 44. 1 B. 219. 6 C.L.R. 
289, Rat. Un. Cr. C. 173, 6 B. 288, 9 M. 224 
= 2 Weir 128. 23 B. 221, U.B.R. (1903). 
Crim. Pro. Code. 13], 

— 4. — (Confessions obtained by inducement, 
threat, etc ) 

(1) — Obtained by inducement — Corroboration 
of approver and accomplice.^ -A confession in- 
duced by promising immunity from prosecution 
of another case is not admissible against the 
confessor. Evidence obviously unreliable is 
not sufficient to corroborate the statement of 
either an accomplice or an approver. 12 P.W. 

R. 1907 Cr.=5 Cr.L.J. 437. 

(2) — Exhortation to confess. — The mere ex- 
hortation to the accused to speak the truth 
could not be construed into an inducement, 
threat or promise, and, least of all, into an 
inducement to make a false confession, and is 
not enough tO’ exclude evidence of a 'confession, 
not otherwise improperly induced. 9 P.R* 
1894 Cp. 

(3) — Confession induced by promise of pardon 
— Retracted confession. — A statement by an 
accused perMn, <iiider a promise of pardon, is 
not evidence against him. Where ao enfession 
made by an accused, who had been in poll^ 
custody for four days in the Magistmte a 
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Confession — continued. 

—4. — (Confessions obtained by inducement, 

threat, etc.) — c^ontinued. 

Court, was retracted by him. held, that the 
confession was properly received as sufficient 
for conviction, as it was corroborated by other 
evidence. 9 P.R. 1869 Cr. 

(4) — Confession induced by deceit. — A con- 
iession otherwise voluntarily made is not in- 
admissible merely because it was induced by 
deceit. Rat- Un. Cr. C. 756. 

(5) — Inducement to confess — Legality of con- 
victwn based on such coyifcssion . — A convic- 
tion based upon the evidence of an approver, 
who confessed on being told by the police that 
they were in possession of information that 
implicated him and that all has been discovered, 
is illegal. 1 J.G. 18. 

(6) — Confession under pressure — Statement 
admitting crime, but pleading compulsion by 
•others . — An admission by A and B that the 
crime charged against them was committed by 
C and D, and that whatever share they had in 
it was under compulsion, is not a confession on 
which any person ought to be convicted. 7 
W.R. Cr. 8. 

(7) — Confession, evidentiary value of. — To 
^ive weight to the confessions of prisoners re- 
corded under the Code of Criminal Procedure, 
there should be a judicial record of the special 
circumstances under which such confessions 
were received by the Magistrate, showing in 
whose custody the prisoners were, and how far 
they were free agents. 5 W.R. Cr. 6. 

(8) — Confession made under threat for pur- 
pose other than to extort confession — Kvidence 
Act, 1879, s. 24, — A prisoner was tried for 
wounding with intent to murder, and wound- 
ing with intent to do grievous bodily harm. 
The oSence was committed on the high season 
board a ship on which the prisoner was a sea- 
man. At the trial it was proved for the pro- 
^seoutioQ that the master of the ship had sailed 
from Calcutta and could not be found, and 
the Standing Counsel thereupon tendered in 
evidence bis deposition before the committing 
Magistrate, which contained an admission 
.alleged to have been made to the deponent by 
the prisoner, when in custody. The Court re- 
fused to allow the portion of the deposition 
containing the admission to be read, as it was 
stated to have been made immediately after 
the prisoner, with others, had been threatened 
by the witness with a loaded rifle; it was imma- 
terial that the threat was not made to extort a 
confession, but to suppress an attempt at 
mutiny. 10 B.L.R. Ap. 1. 

(9) — Criw. Pro. Code {1882), s. 298— Con- 
Jession given after inducement— Conviction . — 
The accused, who was charged with the offence 
of murder, had made two confessions, the first 
before the first class -Magistrate, of Junnar, 
and the second before the committing Magis- 
trate. On his trial before the Court of Sessions, 
he retracted the confessions and alleged that 
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Confession — continued. 

i. — (Confessions obtained by inducement, 

threat, etc.) — continued. 

he was beaten by the police and that the con- 
fessions were caused by inducement offered by 
the police. Held : (1) that for the proper dis- 
posal of the case, it should have been deter- 
mined whether the confession was first induced 
by the illegal promise, and whether that 
inducement still existed, or had been effectually 
dispelled when the Magistrate recorded the 
confessions. If such inducement had been 
given, and had not been effectually dispelled 
until .alter the respective confessions had been 
recorded, it should beheld that they were in.ad- 
missible ;(2) that under s. 298,Crim. Pro. Code, 
it is the duty of the J udge * ‘ at bis discretion, to 
prevent the production of inadmissible evidence, 
whether it is or is not objected to by the 
parties and also “to decide upon alt matters 
of fact, which it may be necessary to prove in 
order to enable evidence of particular matters 
to be given.” The Judge ought, therefore, to 
have made some enquiry into the allegation of 
the prisoner about the tutoring, which he said 
h.ad resulted in his confession. Rat Un. Cr. 
C, 245 = Cr. Rg. 12 of 1886. 

(10) — Confession induced by false allegation. 
— A confession induced by false allegations is 
irrelevant even^if it is true. Rat. Uo. Cr. C. 
153. 

(11) — Improperly induced and inadmissible 
confession — Evidence of things done in conse- 
quence of such confession. — In consequence of 
certain incriminating statements which an 
accused person was improperly induced to make 
by a promise of pardon and while in police 
custody, a witness proceeded to a certain place 
and made enquiries of some persons. Held, 
that the facts th.at the accused made a state- 
ment, in consequence whereof a witness visited 
a certain place and made enquiries, were relo- 
v.ant facts provable against the accused, owing 
to the circumstance that a relevant fact was 
discovered in consequence of information given 
by the accused, if tue discovery be itself a rele- 
vant fact, beingcapable of proof, without addu- 
cing evidence of any portion of an inadmissible 
confession. 34 P.R. 1894 Cr. 

(12) — Confession made on tender of pardon 
held out to accused- -What amounts to removal 
of inducemeyit. — An accused person made a 
detailed confession to a Magistmte implicating 
himself and others which was duly recorded. 
Subsequently before the committing Magis- 
trate, ho admitted the statement to be correct, 
but stated that he made it, as the Police 
Superintendent and the Magistrate had told 
him that the District Magistrate had promised 
him a pardon, and the Magistrate to whom the 
confession was made also admitted that. Held, 
that the confession was inadmissible owing to 
the inducement which the Magistrate held out, 
it being immaterial that the Magistrate to 
whom the confession was made had no autho- 
rity for what ho said, and though what he 
said did not amount to a promise of pardon. 
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Confession — continued. 

4. — (Confessions obtained by inducement, 

threat, etc.) — continued. 

Though, when the committing Magistrate told 
an accused person that he could not get the 
pardon which the Magistrate, before whom the 
accused made the confession on his making a 
promise of pardon, had promised, the accused 
adhered to his original confession without 
however repeating it, heid^ that he was under 
the influeuce of the inducement. 1 P.R. 1899 
Cr. 

(13) — Evidence Act, I of 1872, s. 24 — Confes- 
sions induced by person in authority — Momgar 
Magistrate, such a person—Confession vitiated. 
— A nionigar Magistrate who was inquiring into 
a dacoity case said to the accused, who requested 
the nionigar not to report against him, “ it 
should have been written yesterday ; there is a 
hue and cry against you ; if you speak the truth 
we would consult the Head Constable and 
arrange,” and the accused thereupon made a 
confession, held, that the village Magistrate 
■was a person in authority within the meaning 
of 8. 24 of the Evidence Act and that the arrange- 
ment was an inducement intended tc make the 
accused believe that he would be saved from 
prosecution by being taken as a witness instead 
of as an accused person, if he would confess, 
and that the confession was irrelevant under 
s. 24. 26 M. 38 = 2 Weir 733. 

(14) — Evidence Act, $. 24 — Confessionmade to 
son of Village Magistrate, — Held, that a con- 
fession to the son of a Village Magistrate, who 
was himself acting as such, was receivable in 
evidence, as it was not caused by any inducement 
sufticieut to give the accused person reasonable 
ground for supposing that, by making it, be 
would gain any advantage or avoid evil of a 
temporal nature in reference to the proceedings 
against him. 2 Weir 733. 

(16) — Evidence Act, s. 24 — Confession induced 
by persoji in authority — Opinion of Court — 
Removal of impression caused by inducement, 
— S. 24, whilst requiring the inducement to be 
offered by a person in authority, leaves it 
entirely to the Court to form its own opinion 
as to whether the inducement, threat or promise 
was sufficient to lead the prisoner to suppose 
that he would derive some benefit or avoid 
some evil of a temporal nature. The words 
“you had better pay the money, than go to 
jail, and it is better for you to tell the truth” 
addressed by the Travelling Auditor of a Rail- 
way Company to a booking clerk charged with 
defalcation, were held to operate as an induce- 
ment, by the suggestion which they carried 
with them that the prisoner would be certainly 
sent to jail if he did not confess and pay, and 
that if he did so, he would not be sent. Held, 
also that the Auditor was a person in authority. 
The term “ person in authority ” is not to be 
constrnod in any restricted sense. It is not 
confined to a person having control over the 
prosecutor or the accused. [R., Rat. Un. Or. 
C. 246] . Where the Travelling Auditor took 
^he accused, after inducing him to confess as 


Confession —continued. 

4. — (Confessions obtained by inducementr 

threat, etc.) — continued, 

mentioned above, to the Traffic Manager, before 
whom be signed a receipt for the amount with 
the misappropriation of which he was charged, 
held, that it would be impossible to hold that 
the impression had been effected in the short 
interval which elapsed between the conversation 
in the prisontr’s house and the signing of the 
receipt. 9 B.H.C, 358. 


(16) — Evidence Act, s. 24— Confession made, 
after hopes of pardon held out — Accomplice evi- 
dence — Corroboration. — The confession of an 
accused made before a Magistrate cannot be 
used in evidence against him at his trial, when 
the police had told him that be would get a 
pardon if he would make a confession, and be 
made that confession under the hope of obtain- 
ing the pardon. The evidence of an accomplice 
cannot be acted upon, without corrobomtion in 
matoiial p.irticulars, unless it is such that the 
Court can unhesitatingly receive it. Such corro- 
boration must be independent of the accom- 
plice, or of a co-confessing prisoner. The accom- 
plice must be corroborated as to all the persons 
affected by his evidence. If he is corrolwrat^ 
in his evidence as to one person, there will still 
be need for corroboration of his testimony with 
respect to the other prisoners. 1 A.L-J. H"* 

(17) _Crim. Pro. Code (1872), ss. 344, 345, 
347 — Pardon to an accused person — Evidence 
Evidence Act, s. 24.— Tender of pardon to a 
person concerned along with others ^ 
offence, not c*.xclusively triable by a Court of 
Sessions, and his examination as a witness, are 
both illegal. And his statement would be 
irrelevant and inadmissible with reference to 
s. 344. Grim. Pro. Code, .and s. 24, Evidence 
Act. 2 A. 260. (.Ipp/., Rat. Un. Cr. C. 461 . 
R., 23 B. 213. 10 M.L.J. 147. 25 M. 61, P-^- 
52 P.L.R. 1902, 12 P.R. 1902, 16 C.P.L.K- 
112, 100 P.L.R. 1902. 33 C. 1353= 10 O.W.N. 
962 = 4 Cr. L.J. 165, 5 A.L.J. 69l = A-W-^ 
190S 259 ; D., L.B.R- (1372—1892), 246. 248, 

252, 16 B. 661] . 

(18) -Evidence Act, s, 24— Confession to a 

Punchayat— Whorethe matw 

before a Punchayat was, 
accused had by their acts disqualified 
selves from further social intercourse wi , 
rest of the brotherhood, and the of 

statements admitting that they were ^ 7. 
murder, held, that the provisions of s. ij, " 
dence Act, could not bo 

admissibility, for the members of tne . . 
yat were not in authority over „any 

the meaning of that section, nor was ™tb' 
threat, inducement or promso, 
reference to any charge against * —ouia 
[B.,3 A.W.N. 129]. Where terms, 

ascri^d to the accused are in gen ^eyed 

and represent only the minds 

by what might have been said, to ^^ptod 
of the witnesses, they should , of tbn 
as sufficient to corroborate the evi . 

approver or to support the conviction « 
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Con/ess/oii— continued. | 

4. — (Confessions obtained by inducement, j 

threat, etc.) — cmxHmied, ^ 

accused. It is always essential that the Court . 
should know as nearly as possible what were 
the words used by the supposed confessors, and 
what were the questions or matters in regard 
to which they were used. 4 A. 46. 

(19) — Where a Punchayat was assuming an 
authority and was leading the accused to believe 
that he had that authority, held, that a Court 
would be justified in holding that he was "a 
person in authority ” within the meaning of 
s. 94. 9 G.W.N. 474 = 2 Cr. L.J. 255. 


Confession —continued. 

^4. — (Confessions obtained by inducement. 

threat, etc.) — concluded. 

their Kegiment, who stated to the accused that 
he had already obtained information from 
another person and promised secrecy if ho told 
the truth; Held, that the Commanding Officer 
was not shown to be a person in authority in 
relation to the proceedings that were to be taken 
against the accused ; and that the alleged 
deception and inducement were covered by the 
provisions of s. 29 of the .\ct. 8 Bora- L.R. 507 
= 4 Cr. L.J. 49. 

5. — (Retracted Confessions). 


(20) — Evidence Act, s. Hi — Accused in police \ 
custody — Confession, voluntary nature cf, how ; 
to he ascertained in sessions trial — Confession ' 
when irrelevant under s.Hi. — Where it appeai-s , 
that a confessing accused has been in the cus> ! 
tody of the police for a long period of time, the 
first question obviously which a Magistrate | 
ought to put in order to satisfy himself that j 
the confession would be a voluntary one, is, 
bow long has the accused been in custody. If | 
there is no record of the fact, it is the duty ; 
of the Sessions Judge, before holding the con- i 
fession relevant under s. 24 of the Evidence | 
Act, to send for the Magistrate and to satisfy ; 
himself on the point. [K., U.B.R. (1903). 1st ! 
Quarter, Crim. Pro. Code, 13.] It is a mistake ! 
to suppose that a confession cannnot be irrele- j 
vant under s. 24, unless it can be alleged that 
there was torture leaving marks of personal j 
violence. Under the section, the confession 
becomes irrelevant if the making of it appears 
to have been caused by any inducement, threat, 
or^promise, etc. 2SB. 543 = 3 Bora. L.R. 122. | 

(21) — Evidence Act, s. HS — Confession given ; 

after -promise — Removal of impression, what . 
amounts to. — Where a promi.se of safety was 
made by a police officer, to whom the accused 
confessed, which confession was also repeated 
before the committing Magistrate and the 
aceused also made a confession, although differ* 
ent in some respects, before a Sessions Judge, 
held, that the confession before the Magistrate 
was irrelevant, and that the Court was not pre- 
pared to hold that the confession before the 
Court of Sessions was made after the impres- 
sion caused by the promise by the police officer j 
had been fully removed. 5 N.W.P. 86. I 

(22) — Evidence Act, ss, 24 and 29 — Confession j 
to Medical Officer. — The accused made a con- ' 
fession of his guilt to the Medical Officer of 
his Regiment, who told the accused, when be 
was under his treatment in the Hospital, that 
it would be better for him to tell the truth as j 
to bow bo had certain wounds. Held, that the 
Medical Officer was not a person in authority 
in respect of any proceedings, which might be 
contemplated or taken against ibe accused, 
who made the confession to him ; and that all 
that he represented to the accused was that, on 
medical grounds, it would he for the accused’s ' 
benefit, if he told the truth as to bow he came I 
by the wounds. The accused made bis confes- 
sion of guilt to the Commissioned Officer of 


(1) — Retracted confession of approver. — Where 

the statement of a person in the capacity of an 
approver had been made under a condition not 
fulfilled, viz., that he should be examined at the 
trial, if the prosecution was not prepared to 
treat him as a witness, preferring to deal with 
him as a co-accused, his retracted confession, 
would bo irrelevant under s. 24, Evidence Act, 
notwithstanding the special provisions of cl. 2 
of s. 339, Crim. Pro. Code, 1898. 1 P.R. 

1899 Cr. 9 P.R. i869 Cr. 

(2) — In cases of retracted confessions, the 
Court should consider whether the story told 
in the confession is itself probably true, and it 
must see whether the story is or is not consis- 
tent with such evidence in the case as it believes. 
If the confession bears the appearance of truth 
and is not inconsistent with the true evidence 
on the record, the Judge or Magistrate should 
convict on the confession, whether it is with- 
drawn or not. A.W.N. 1898, 69. 

(3) — Confession — Retractation in Sessions 
Court — Circutnslnnces — Presumption. — Where 
a confession was made before a Magistrate 
under circumstances not liable to suspicion, 
and. to all appearances, fulfils the requirements 
of the law, the fact that it is retracted in the 
Sessions Court does not negative the presump- 
tion of the genuineness of the confession. 
A.W.N. 1890, 173. 

(4) — Sessions Judge — Duty — Retracted con- 
fession. — In cases where serious importance is 
attached to a confession, and the confession is 
retracted in the Sessions Court, it is the duty 
of the Judge to inquire and ascertain that the 
confession was not the result of undue in- 
fiuence. A.W.N. 1885, 59. 

(5) — Confession — Retractation-^Duty of Magis- 
trate and Judge. — Where a confession made 
before a Magistrate is retracted before him or 
before the Sessions Judge, and a charge of 
coercion or torture is made against the police 
in whose custody the accused was before the 
confession, it is the duty of the Court to 
inquire into the circumstances under which 
the confession was made and the manner in 
which the case was investigated prior to the 
confession. A.W.N, 1885, 221. 

(6) — Retracted confession — Corroboration. — 
Some corroborative evidence is necessary to 
warrant a Court in acting upon a retracted 
confession. A.W.N. 1886, 22. 
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Confession— continued. 

5. — (Retracted Confessions) — continued. 

{7) — Confessions subsequently retracted — 
Confession retracted before Sessions Judge . — 
A confession before the Magistrate, though 
afterwards retracted by the Sessions Court, is 
evidence against the party making it, under 
s. 366 of the Code of Criminal Procedure, 1861. 
3 W. R. Cr. iO. 

(S) — Confession — Conviclio7i based on confes- 
sion subsequently retracted not illegal. — It 
cannot be laid down as an absolute rule of law 
that a confession made and subsequently re- 
tracted by a prisoner cannot be accepted as 
evidence of his guilt, without independent 
corroborative evidence. The weight to be given 
to a retracted confession must depend upon the 
circumstances under which the confession was 
originally given, and the circumstances under 
which it was retracted, including the reasons 
given by the prisoner for his retractation. 16 
P.R. 1903 = 153 P.L.R. 1903. (21 M. 83, F\ 20 
A. 133, 21 P.K. 1869 Cr., 7 P R. 1899 Cr.. 

-R) 

(91 — Confession retracted at trial — Its value 
ichen uncorroborated by any other direct evidence 
— Production of thing unconnected with commis- 
sion of crime. — C, was convicted of causing the 
death of J, by fracturing her skull. C, made 
a confession before a Magistrate, which she re- 
tracted in the Court of the trying IStagistrate. 
Except the evidence of one witness, who said 
he saw the two women quarrelling, there was 
no proof whatever to show that C, committed 
the crime. Held, that it is not safe to convict 
an accused person on his retracted confession 
standing by itself uncorroborated. Held, also, 
that production by an accused person, while in 
the hands of the Police, of a thing unconnected 
with the commission of the crime is not admissi- 
ble in evidence against him. 3 P.W.R. 1907 Cr. 

(10) — Retracted confession, value of. — It is not 
proper to convict an accused solely on his con- 
fession to a Myook which was retracted at a 
Sessions trial. L.B.R. (1872—1892;, 497. 

(11) — A confession though made voluntarily 
by an accused person before a Magistrate, if 
subsequently retracted, is not sufficient by it- 
-self to justify a Sessions Court in acting upon 

it. Rat. Un. Cr. G. 952 = Cr. Rg. 3 of 1898. 

(12) — Even in cases where there is a confession, 
the Magistrate must take all the evidence of the 
oSence available, since, in many cases, confes- 
sions are retracted in the Sessions Court. Rat. 
Uo. Cr. C. 842 = Gr. Rg. 11 of 1896. 

(13) — Retracted confession good evidence 
against the person making it, but -not against 
others. — It is a recognised rule of the law of 
evidence, that a retracted confession may be 
used against the person making it, but not 
against others accused jointly with him. 28 P. 
TBT.R. 1907. 

(14) — Subsequently ^oithdrawn — Crim. Pro. 
•Code il88si), ss. .16£, 564.— Where a confession 
made by a prisoner is withdrawn at a later stage 


Confession — continued. 

5. — (Retracted Confessions) — continued. 

and allegations are made of improper conduct 
in obtaining the confession, an enquiry must 
be made as to the circumstances under which 
the prisoner confessed. L.B.R. (1872 — 1892), 
423. 

(15) — Retracted — of accused — Its admissibi- 
lity against co-accused. — A confession made by 
one accused person before the Township Magis- 
! rate and admitted before a Sub-Divisional 
Magistrate, but repudiated by such accused 
when the District JIagistrate, empowered under 
s. 30, Grim. Pro. Code, began his trial, is not 
admissible in evidence against the co-.accused, 
who were tried jointly with him. L.B.R. 
(1893 -1900), 642. 

(16) — Evidence Act, s. 30. — There is nothing in 
s. 30 of the Evidence Act which would exclude, 
as against persons being jointly tried for the 
same offence, a confession made by one of the 
accused duly proved, simply because, at the 
trial, the confession is withdrawn or denied. 
The word “confession “ must be strictly inter- 
preted for the purpose of s. 30, Evidence Act. 
A confession must be a confession of guilt or a 
confession of facts which constitute in law the 
offence charged. Mere admissions of incrimi’ 
nating facts will not amount to a confession, 
unless those facts aud the necessary inferen(^ 
from them amount to an offence. 1 L.B.R. 
133. (L.B.R. 1893—1900, 642, Dies.). 

(17) — Motive for retracted confession, if 
ground for mitigating sentence — Admissibility 
of retracted confessio^i — Independent con’obora- 
tive evidence not absolutely necessary — Accused 
to prove that what he admitted i,*? really untrue. 
— Spontaneous confessions are often induced by 
hope or belief of mitigation of punishment. 
Self-interest is the source from which the act 
comes. Such being the case, an offender 
should not receive a less punishment than be 
ordinarily would receive, merely because, m 
pursuance of what he considered best in his 
own interests, he confessed his crime. An 
accused person’s prompt confession may no 
doubt be of use to the authorities, and in pn - 
ting the police upon the track of, and in 
ing them to find, the other offenders, but o 
executive authorities have much 
of knowing what aid an accused has in f 
given than the Courts have, and any ques lo 
whether a sentence should be mitigated on an 
ground is one for such authorities to deal wi 
upon an appeal for the clemency of the j/ 
The mere fact that a confession has been su 
sequontly retracted will not make it 
ble against the accused : but, before * ^ 
can act upon sucli a confession, it mns 
satisfied as to its truth. There is 
law that a retracted confession most oe 
ported l)y independent reliable evidro^ nae to 
borating it in material particolare. Tno 
be made of such a confession is a , 

prudence rather than of law. If * - 
believes that a confession made by a P . ^ 

although subsequently withdrawn, con 
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Coafessioti — continued. 1 

5. — (Retracted Confessions) — continued. 

true account of that prisoner’s conneotion with 
the crime, the Judge is bound to act, as far as 
that prisoner is concerned, on that confession, 
which he believes to be true. The possible i 
malpractices of the police should be borne in I 
mind in estimating retracted confessions. 
Neither the accused’s confession, nor the record 
of the Magistrate’s belief that the confession 
bad been voluntarily made js conclusive proof 
that it was so made, but, ha%’ing made the 
admission that it was so made, it lay upon the 
accused to adduce, if not actual evidence, at 
least some well-founded and probable reason 
for the Court’s coming to the conclusion that 
what he admitted was not in reality the fact. 
IL.B.R. 238. (10 M. 295, 12 M. 123, L.B.R. 
(1872—1892), 497, 18 A. 78, 27 C. 295, 21 

M. 83. 20 A. 133, 19 B. 728, F). 

(18) — Retracted confessions — Corroboration . — 
Where a prisoner, accused of murder, made a 
confessional statement, which was recorded by 
the Village MunsifT, and repeated the same 
before the committing Magistrate and before 
the Sessions Judge, but on appeal to the High | 
Court, after having been sentenced to death, he | 
retracted those statements ; held, that as the , 
prisoner had withdrawn all the confessional | 
statements, it was necessary to examine the ; 
evidence and see if there was reliable evidence ' 
to corroborate, to a material extent and in 
material particulars, the statements contained 
in the withdrawn confessional statements. If 
no such corroborative evidence existed, then 
the contradictory statements remained, and 
doubt would exist as to which statement was 
true, and the confessional statements could 
not be relied on against the prisoner. The fact ] 
that, after the first confessional statement, the 
prisoner made several others, subsequently, to 
the same effect, including the confessional 
statement made at the trial, could not be 
accepted as a corroboration of the prior state- 
ment as such subsequent statements themselves 
would require corroboration as they were 
withdrawn . 10 M . 295 ^ 2 Weir 361 . [Applied, 

27 0.295 = 4 O.W.N. 129; R., 12 M. 123 = 2 
Weir 376. 2 Weir 510, 15 A.W.N. 227 = 18 A. 
78, 20 A. 133 ; Diss., Rat. Un. Or. 0. 719, 19 
B. 728, 1 L.B.R. 238}. 

(19) — A retracted confession must be support- 

ed by independent reliable evidence corrobo- 
rating it in material particulars. Depositions 
read under s. 288 and retracted at the trial arc 
not by themselves material corroboration. 12 
M. 123 = 2 Weir 376. [F., L.B.R. (1872— 

1892), 497, 2 Weir 609; Appr., 27 C. 295 ; 
AppL, Rat. Un. Or. 0. 894 ; R., 2 Weir 510, 
Rat. Un. Or. C. 719, 21 A. 111 = 18 A.W.N. 
196, IS O.P.L.R. 107, 1 L.B.R. 238; Diss., 
19 B. 728]. 

(20) — Where the only evidence against two 
persons, accused of murder, where their confes- 
sions whioh, taken together, conclusively 
proved the g^t of both, but which were sub- 
sequently retracted, and where thero was no 


Confession — continued. 

5. — (Retracted Confessions) — continued. 

proof that the confessions had been extorted 
or obtained by inducement by the police, Judd 
that the accused wore rightly convicted of 
murder inasmuch as the confession? were 
sufficiently corroborated in material particulars 
by other witnesses. 19 M. 482 = 2 Weir 745. 
[R., 13 C.P.L.R. 107]. 

(21) — It cannot be laid down as an absolute 
rule of law that a confession made and sub- 
sequently retracted by a prisoner cannot be 
accepted as evidence of his guilt without in- 
dependent corroborative evidence. The weight to 
be given to such a confession must depend upou 
the circumstances under which the confession 
was originally given and under which it was 
retracted, including the reasons given by the 
prisoner for his retraction. A confession, in itself 
reasonable and probable, must, if repeated more 
than once and retracted only at a late stage in 
the proceedings, has greater weight attached to 
it than a confession made only once and re- 
tracted after a short interval. The question 
which should bo put to the Jury regarding such 
confessions is not whether they arc corroborated 
by independent evidence, but whether, having 
regard to the circumstances under which they 
were made and retracted, and all the circum- 
stances connected with them, it was more 
probable that the original confescions or the 
statements retracting them were true. An 
omis.sion on the part of the Judge to put this 
question to the J ury amounts to a misdirection. 
21 M. 83 = 2 Weip 503. [F., 23 B. 316, 16 P. 
R. 1903 Cr. = 153 P.L.R. 1903 ; R., 1 L.B.R. 
238]. 

(22) — A retracted confession should carry 
practically no weight as against a person other 
than the maker ; and the very fullest corrobora- 
tion would be neccs.sary in such a case, far 
more than would be demanded for the sworn 
testimony of an accomplice on oath. 28 C. 
689 = 6 C.W.N. 670. 

(23) — It is obviously important that, in cases 
where a retracted confession is the evidence 
chiefly relied on by the prosecution, not only- 
should the Court be satisfied as to the falsity of 
any allegations as to improper pressure by the 
police, but should use every reasonable effort 
to ascertain to what extent, if any, the details 
of the confession are corroborated. Rat Un 
Cr. C. 242. 

(24) The High Court of Bombay, while 

fully conscious of the need of caution in do.aling 
with retracted confessions, has refrained from 
laying down any binding rule, such as that a 
retracted confession must be supported by 
independent reliable evidence corroborating it 
in material particulars. It has treated the 
value of a retracted confession as a matter of 
prudence than of law. A retracted confession, 
if proved to have been voluntarily made, can 
bo considered along with the other evidence in 
the case. 19 B. 728. [R., Rat. Un. Cr. C. 

8^2. lUt. Un. Cr. 0. 952, 23 B. 316, 1 L.B. 
xv« 23Sj 4 
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Confession — continued . 

5. — (Retracted ConfeBsions)— 

(25) — If a Judge believes that a confession 

made by a prisoner, although subsequently 
withdrawn, contains a true account of that 
prisoner’s crime, the Judge is bound to act, 
so far as the prisoner is concerned, on that 
confession, which he believes to be true- When 
a confession is not supported by the evidence of 
witnesses, a Judge must examine carefully to 
see whether it gives details which indicate that 
it is a natural narrative of what took place in 
the presence of the man making it, and is not 
at variance with any evidence in the case which 
is believed, and is not merely a parrot-like 
repetition of a story put into the man’s mouth. 
20 A. 133. [F.. 29 A. 434 = A.W.N. 1907, 

140 = 4 A. L.J. 310 = 5 Cr. L.J. 3G0 ; i?.. 23 B. 
310, 1 L.B.R. 238, 153 P.L.R. 1903 = 16 P. 
R. 1903 Cr.] 

(26) — It is unsafe to rely and act upon 

retracted confessions unless, upon a consider- 
ation of the whole of the evidence in the case, 
the Court is in a position to come to the 
unhesitating conclusion that the confessions 
were true. It is very difficult, if not impossible, 
to come to such a conclusion unless those 
retracted confessions are corroborated by credible 
independent evidence. 18 A. 78. [R., 20 A. 

1.33, 3 P.W.R. 1907 Cr. ; Diss., 1 L.B.R. 
2381. 

(27) — Retracted co^ifession — Corroboration. — 
In the absence of any corroboration by credible 
and independent evidence, it is unsafe in the 
majority of cases to found a conviction on a 
retracted confession. A retracted deposition 
does not in itself aSord a sufficient corrobora- 
tion of a retracted confession. 13 C.P.L.R. 
107. 

(28) — Crim, Pro, Code (1898), s. 288 — Con- 

fession made to a Magistrate and retracted at 
Sessions trial — Evidence brought under s. 288 
— Corroboration. — Where there are two sets 
of evidence, neither of which can alone be 
accepted without corroboration, they cannot 
be taken to corroborate one another, and joined 
together so as to justify any Court in taking 
action on such evidence. Evidence brought in 
under s. 288 cannot be accepted as proper 
corroboration of a confession made to a Magis- 
trate and retracted at the Sessions trial, 
especially when that confession was not fairly 
obtained and was not voluntary. 27 C. 293 
= 4 C.W.N. 129. [R., 13 C.P.L.R. 107, 1 L. 

B.R. 238, 3 P.W.R. 1907 Cr.] 

(29) — Retracted confession — Evidence of ac- 
complice corroborated in material particu^rs — 
Evideiuie Act, I of 1872, ss. 133 and 114. — A 
person, who was charged with murder, made a 
confes-sional statement which was recorded 
under s. 164, Crim. Pro. Code, but subsequent- 
ly in the Sessions Court, he repudiated those 
statements. One of the accused, who was taken 
as approver, deposed against him, and he was 
corroborated in certain most important parti- 
culars by some witnesses. Seld, that the ac- 
cused was properly convicted as there wer^ xxo 
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5. — (Retracted Confessions) — continued. 

grounds for supposing that the confessional 
statement was not given voluntarily and as 
the evidence of the approver was sufficiently 
corroborated bv other witnesses. 25 M. 143 = 2 
Weir 800. 

(30) ~Co«/mion given under coercion — 5u6- 
sequent withdraxcai — Confession at variance 
ivith the evidence. — Where a prisoner, a young 
girl of 15 years of age; who was suddenly charged 
with a serious offence and was kept in police 
custody for some time, made a confession to a 
ilagistrate, after being beaten by the police 
with a view to forcing her to make it, which 
she subsequently retracted, held that it could 
not be relied upon, especially, when it was in- 
consistent with the evidence given in the case 
by the prosecution witnesses. 6 C.W.N. 380. 

(31) — Examination of accused, record of — 
Proof of identity of person who made confession. 
— If the accused was examined in a language 
which the Magistrate understood and was able 
to write, then the record of the examination, 
if made in another language, is inadmissible, 
and no evidence can be admitted t '• prove what 
statement was made by the accused. It is not 
the practice to base a conviction upon a retract- 
ed confession, unless it is corroborated. That 
a person, who is being tried, is the same person 
as the person who made the confession must 
be proved. L.B.R. (1893-1900), 70. (11 C. 580, 
14 C. 539. 15 C. 595, 17 C, 862, 9 M. 224, F.l 
14 B. 331, R.). 

(32) — Confession retracted — Corroboratio ^x, 

Penal Code, ss. 114, 302, conviction under- 
charge under $. 302, Co<i^»-”Where_a 

confession was taken by a Magistrate in jail 
with .a police officer in the next room and was 
subsequently retracted. Held, such a confes- 
sion could not be acted upon unless supported 
by very good corroboration. 

Quaere. — Whether a person charged under 
s. 302, as a principal, can be convicted 
ss. 302 and 114 as an abettor. 11 C.L.J. 273. 

(33) — Confessions — Subsequent u^thdratoal— 
Value. — Where the only evidence in a criming 
case was the confession of the accused 
before the Magistrate but subsequently retract^, 
and where it was found that the police 
conducted themselves in the seiirch of 

of the prisoners who confessed, the High Coor® 
set aside the conviction. 2 G.L.R* 132. 

(84) — Confession retracted subsequently— 
Pardon— Stntetnent by the accused, after acee^ 
ing vardon% retracted subsequently. 
sion made before the Magistrate, though ® 
wards retracted, is evidence against the ^ J 
making it ; and the statement of 
made after accepting a pardon, *8 
sible in evidence by reason of f* — 
making it having retracted it 
mitting Magistrate. P.L.R. 1900, 1“ • 

(35) — Retracted, uncorroborated, contrt^^^^ 

inconsisterU confession, value of . A con 
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Confession— continued. 

— — S. — (Retracted Confessions) — continued. 

cannot bo prudently based upon a retracted 
confession when not only uncorroborated, but 
actually contradicted by the other evidence on 
record, and when containing a story intrinsi- 
cally improbable. Supp. 1 0. C. 13. (19 B. 

728, D. and A.W N. (1895) 227, i?.) 

(36) — Confessioyi retracted as having been 
induced by tortxire — Duty of Judge, u heyi .it is 
sought to be used against co-accused — Evidetice 
Act, $. 30. — Where a confession is retracted by 
the accused on the ground that it was induced 
by torture, and especially when the confession, 
after admission, is to be taken into considera- 
tion against his co-accused under s. 30, Evi- 
dence Act, and the accused has marks of 
violence on his body, it may be tbe proper 
course for the Judge to take evidence about the 
circumstances before admitting the confession 
in evidence. Rat. Un. Cr. C. 730 = Cr. Rg. 56 
Of 1894. 

(37) — Retracted confessions — Practice. — The 
practice of the High Court of Bombay has been 
to deal with confessions in connection with all 
the facts of the particular case, and while not , 
ignoring the difficulties that surround retract- ' 
ed confessions, it has not avoided these difh- \ 
cuities by applying any stringent rule. There 
is no rule of law that requires a duly proved 
confession to be corroborated. Rat. Un. Cr. C. 

719. 

(38) — Capital cases — Conviction on retracted 
confession, — In capital cases, the jury should 
often refrain from convicting on retracted con- 
fessions. Rat. Ud. Cr. C. 245 = Cr. Rg. 12 of 
1886. 

(39) — Confession, definition of — Rety acted 
eon/cssioTi — Corroboration — Coyifessioyy, of co- 
accused — Discovery of important fact — Evidcyice 
Act (I of Z8?2), s,27 . — An admission of all the 
ingredients required to constitute an offence is a 
confession. A statement of the following kind 
cannot be regarded as a confession of complicity 
in an offence. “ I told the other accused that, 
if they wanted to kill my husband, they were 
at liberty to do so, and I would bring no case 
against them. But when they arrived at my 
husband’s house on the fateful night, I endea- 
voured to restrain them and was only prevented 
from doing so by their threats to kill me and 
my son if I interfered. I did neither take any 
part In the murder, nor did I in any way assist 
the murderers after my husband was put to 
death.” Aconfession taken in conformity with 
the strict provisions of the law by a Magistrate 
cannot be ruled out of Court, simply because 
the accused was produced before the Magis- 
trate with the sole object of having his confes- 
sion recorded by him. A confession of a co- 
accused is corroborative evidence of another 
co-accused’s confession) if the former sup- 
ports the latter in all its material parts. 

A confession retracted at an early oppor- 
tumty must be very carefully scrutinised before 
it is accepted by the Ooorta. But if the oonfes- 


Con/ess/o/i— continued. 

6. — (Retracted Confessions) — coyitinued. 

sion is made under circumstances which pre- 
clude the idea that it was not genuine, and if 
the confession is such that, had there been no 
retraction, the Court would not have hesitated 
to accept it as a voluntary admission of guilt, 
its value is not diminished simply because its 
author has subsequently thought fit to disclaim 
it. The fact of pointing out the place whore 
the murdered body is found strongly corro- 
bonites the confession in a very material parti- 
cular. But when the place has already been 
pointed out by another co-accused, the value 
of this evidence remains very small. In the 
absence of any evidence connecting the ac- 
cused with the commission of the crime, it is 
not lawful to convict an accused person simply 
on the strength of tbe co-accused’s confession. 
4 Ind. Cas. 429 = 24 P.W.R. 1909 Cr. = 153 
P.L.R. 1909. 

(40) — Adynissibility — Volymtary ayid true coyi- 
fessions — Retractioyi of coyifc s sioyis . — P e r 
ASTON, J. — A Judge ought to be satisfied 
that a confession was voluntarily made, before 
it can be even admissible in evidence. Per 
Beaman, J. — A Judge should, in the first 
instance, see whether a retracted confession 
is voluntary or has been improperly induced. 
Tbe mere fact that a prisoner puts in a pica of 
not guilty and denies having made the con- 
fession or explains having made it by allegation 

I of police torture, is enough in itself to put a 
! Judge upon enquiry And be, then, has to 
j decide, before admitting the confession at all, 
or allowing it to be looked at, whether it has 
I been improperly induced. That is a question 
j for the Court, i-e., the Judge to answer in 
liyyiiyie. If. upon weighing all the circum- 
stances, the prisoner’s denial and the proba- 
bilities, it appears to the Judge that the 
confession has been improperly induced, no 
matter how true it may be, he is bound to ex- 
clude it. If he comes to the conclusion that 
the confession was not improperly induced and 
admits it, it then becomes evidence and liable 
to be appreciated and weighed with the rest of 
the evidence in tbe usual way. 8 Bom. L.R. 
697=4 Cf. L.J. 332. 

(41) — Retracted confession — Duty of Court. 
— Where a confession is retracted, it is the 
duty of the Court that has to act upon it, 
especially in a case of murder, to inquire into 
all the material points and surrounding cir- 
cumstances and satisfy itself fully that the 
confession cannot but be true. 3 Bom. L.R. 
441. 

(42) — Criw. Pro. Code {1861), s. 205 — 
Retractir^ of confession when read over by 
committing Magistrate. — Where the accused, 
who made a detailed confession before the 
committing Magistrate, retracted it, on his 
examination being read over to him in con- 
formity with B. 205, Grim. Pro. Code, held that 
that did nol amount to a confession. 9 B.H* 
0* 344* 
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5. — (Retracted Confessions) —contiiuied. 


5. — (Retracted Confessions) — concluded. 


(43) — Evidence Act, s- 24 — Confesaioii. ad- 
missibility of — Retracted confession — English 
and Indian Law. — A confession dulv recorded 
and certified under s. 1G4, Grim. Pro. Code, is 
admissible in evidence against the person 
making it. unless shut out by the provisions of 
s. 24. Evidence Act. In India the law relating 
to the admissibility of a confession is contained 
in s. 24, Evidence Act. It is not identical 
with the law in England, 'rtie question which 
a Court has to decide when determining on the 
admissibility of a confession is w’hether it 
appears to the Court to have been induced by 
the means mentioned in that section. The 
mere subsequent retraction of a confession, 
which has been duly recorded and certified by 
a ^[agistratc, is not enough in all cases to 
make it appear to have been undulv induced. 
25 B. 168 = 2 Bom. L.R. 761. 

(44) — Crim. Pro. Code, ss. 164, 364, 533 — 
Confession made to Presidency Magistrate — Con- 
fession not recorded i»i the language in which it 
was made — Admissibility. — Ch. XIV. Crim. 
Pro. Code (except s. 155) does not apply to the 
police in the Presidency towns, and, conse- 
quently, a confession or statement to a Presi- 
dency Magistrate docs not come within the 
words of s. 1G4. Therefore, the procedure 
prescribed, in regard to the recording of state- 
ments or confessions, by 8. 1C4 and (by refer- 
ence) s. 364, does not apply to statements and 
confessions recorded by a Presidency Magistrate 
before the commencement of the trial. Such 
statements or confessions, though not taken 
under s 164, would be admissible in evidence 
under s. 26. Evidence Act, if it is proved that 
the whole statements contained in the docu- 
ment were either the actual words spoken by 
the prisoner or were accepted by him as repre- 
senting the true meaning of what he had said 
and when the whole document was signed by 
him with his own hand. The scope of s. 533, 
Crim. Pro. Code, cannot be limited to any 
particular kind of non-compliance with s. 364. 
No distinction can be drawn between a neglect 
to sign the confession or the certificate, or to 
certify the facts requiring to be certified, and a 
neglect to record the examination in the 
prisoner’s own language. In both cases, the 
statement would be admissible in evidence, if 
the accused would not be injured by such 
irregularities. 21 B. 495- [E., 23 B. 221 ; 
B., 4 Bom. L.R. 785, U.B.R. (1903), 1st 
Quarter, Cr. P.C., 13, 10 O.C. 112 = 6 Cr. L. 
J. 94]. 

(45) — Crim. Pro, Code, s. 164 — Statement 
recor^d by Magistrate, not empowered to carry 
on preliminary enquiry — Contradiction before 
Magistrate having jurisdiction — False evidence 
— Alternative charge — Penal Code, ss. 191, 193. 
— A statement taken by a third class Magistrate 
under s. 164, Grim. Pro. Code, such Magistrate 
not having authority to carry on the preliminary 
enquiry in the case, is not evidence in a stage 
of judicial proceeding within the meaning of 
SB, 191 and 193, I«P.C., such that, when the 
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statement is contradicted afterwards before the* 
Magistrate having jurisdiction and exercising 
it in the preliminary enquiry into an accusation 
of murder, it will form a sufficient basis for an 
alternative charge of giving false evidence in a 
judicial proceeding. 11 B. 702, F.B. [B., 11 
B. 659, Rat. Un. Cr. C. 468, 2 Weir 605 ; D., 
16 M. 421 = 1 Weir 175, 22 A. 115 = 19 A.W.N. 
207]. 

s 

(iO)— Approver — Retracted confession.—yfhete 
an approver who had accepted a conditional 
pardon, made a confession implicating the ac- 
cused, but aftenvards retracted it, held, that 
the accused was not liable to be convicted on 
that confession alone. 5 N.W.P. 217. 


(47) — Crim. Pro. Code, ss. 164, 193 (I), 53? 
— Confession subsequently retracted . — The ac- 
cused was examined as a witness under s. 337, 
Crim. Pro. Code, by the committing Magis- 
trate, and was not himself committed for 
trial before the Sessions Court, but was sent as 
a witness for the prosecution. On the same 
day, he made a confession recorded by a Magis- 
trate under s. 164, Crim. Pro. Code. A pardon 
was offered by the District Magistrate which 
influenced him to confess. In the Sessions 
Court, however, the accused was made to plead 
to the charge and, on his retracting his confu- 
sion, was put on trial with other persons whe 
had been duly committed. The accused was 
convicted inainlv on his retracted confession. 
Held, that the* conviction and the sentenw 
mu.st be reversed on the ground that the accuse 
was not committed for trial, under s. 193 (11» 
Crim. Pro. Code, as this is not a mere 
larity such as is contemplated by s. 537, 
Crim. Pro. Code, but is very prejudicial to 
the accused. Held, also, that the oonf^ion 
recorded under s. 164, Crim. Pro. Ooue. 
and retracted, was inadmissible under s. 

of the Evidence Act. Held, further, tlm® 
the evidence given by the accused as , 
ness was not admissible in the absence 
anything on the record to show that the , 
tions of pardon were explained to 

who was fettered by the confession whicn^^ 

been obtained from him. 

1900), 8. 

(48) — statement of 
amcrunting to confession — S. 30, Hinden^ 

— The mere statement of a ^ 

distinguished from a confession, 
for or against another co-accus^ P ’ 
S. 30, Evidence Act, does not permit “ ^ 

fession of the co-accused to be used m » 
some other of the co-accused persons. 


88 Cr. 

>6.— (Confessions by co-accused— Adm«w 

• a V 


iD^Evidenee Act, s, 30 -C<mf^^ 
ssion — Distinction between. S. ^ 
rictly construed. It makes a ,-ggion. 

>n between an admission and a ^nfes- 
is only under that section that ^le inintlT 
)n of one of two or more accused, ^ 
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6. — (ConfesBioDS by co-accosed — Admissi- 
bility) — continued. 

tried for the same offence, can be taken into 
consideration as against the rest. It must be 
a confession to be so admissible, that is, it 
must affect both the person confessing and the 
other accused. The word “ confession,” as used ' 
in the Act, must not be construed as including 
a mere inculpatory admission, which falls short 
of being an admission of guilt. The terms of 
the section do not countenance the construction 
of a statement into a confession by a process of i 
inferential reiisoniug. It is one thing to make 
statements giving rise to an inference of guilt 
and another thing to confess a crime. 11 Bom. 
L.R. 633. 

{2)— Evidence Act, s. 30— Confession. ^ A 
confes.sion within the meaning of s. 30 is a full 
and unqualified admission of the guilt of the 
person making it and of a character to justify 
his conviction upon it. The statements, there- 
fore, of a person being jointly tried with an- 
other person for the same offence, cannot be 
taken into consideration against such other 
person, under that section, unless such state- 
ments are of the nature indicated above. A. 
W. H. 1881, 20. 

(3 ) — Evidence Act, s. 30 — Confession by co-ac- 
cused pleading guilty . — Where one of the co- 
accused pleads guilty and his trial is suspended 
immediately after his plea is taken, his confes- 
sion cannot be used against the other accused, 
for, he is not jointly tried with the co-accused. 
His plea of guilty has not the effect of making 
hisadmissian relevant against them. A state- 
ment by an accused person consisting of the 
vague accusations of a co-accused, but contain- 
ing no admission of an offence or a share in an 
offence, beyond the admission that he only 
knew that a dacoity was to take place and 
that be was a passive spectator of it, was held 
not to be a confession. A.W.N. 1881, 99. 


(4) — Two persons were jointly tried, the former 
for criminal breach of trust and the latter for 
the abetment of that offence. The only evi- 
dence against the latter was the confession by 
the former. Held that be was improperly 
convicted on such unsupported statement. 
A.W.N. 1881, 164. 

(5) — Held that a confession made by one per- 
son while he was on his trial for murder, for 
being a thug, and implicating another, was not 
admissi ble in evidence against the latter tried 
alone, subsequent to the confession and convic- 
tion of the former. A.W.N. 1881, 164. 


(6 ) — By co-accused — Co^accused tried for 
abetment of the offence . — An accused person and 
another co-accused were tried together for an 
offence. The accused, though only liable for 
abetment of the offence, was found to have been 
present at the time of the commission of the 
offence. Hisfd, that, under a. 114, I.F.C., the 
accused stood in the same position as if he 
himself had committed the offence ; that his 
trial with the co-accused for the offence was 
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6. — (Confessions by co-accused — Admissi- 
bility) — continued, 

proper, and that the confession made by the 
co-accused in such trial could be taken into 
consideration under s. 80, Evidence .Act, against 
the accused. 32 P.R. 1882 Cr. 

(7) — Confession of a prisoner irhen admis- 
sible agaitist co-prisoner. — To render the con- 
fession of one prisoner, jointly tried with 
another, admissible in evidence against the 
latter, it must appear that that confession im- 
plicates the confessing person substantially to 
the same extent as it implicates the person, 
against whom it is to be used, in the commis- 
sion of the offence for ^Yhich the prisoners are 
being jointly tried. 10 B. L.R. 453=19 W.R. 
Cr. 67 ; 10 B.L.R. 455, note = 19 W.R. Cr. 16. 
[F., 21 W.R. Cr. 69, 2 A 444. 2 A. 646; Ji., 
Rat. Un. Cr. C. 436, 10 B.H.C. 497j . 

(8) — Before the confession of a person, jointly 

tried with a co-accused, can be taken into 
consideration against such co-accused, it must 
appear that the confession implicates the con- 
fessing person substantially to the same extent 
as it implicates the person against whom it is 
to be used in the commission of the offience for 
which they are being jointly tried. L.B.R. 
(1893—1900), 7. (19 W.R. Cr. 67, 2 A. 446, 

Cr. Rg. 12th April, 1698, R.). 

(9) — Per Rattigan. J. — A confession to be ad- 
missible against co-prisoners must affect the per- 
son making it substantially to the same extent 
as the others, but so long as it fulffis this con- 
dition, and provided the evidence adduced in 
corroboration relates not simply to the general 
drift of the confessing prisoner’s story, but to 
those particular points that affect the co-aecus- 
ed, the actual weight to be attached to the 
confession must depend upon the circumstances 
of each case* 29 P.R. 1680 Cr. 

(10) — The extent of corroboration which is 
sufficient, coupled with the confession of a 
co-accused, to convict a prisoner must depend 
on the circumstances of each particular case. 
The same general tests must be applied to 
the confession by a co-accused as to other kinds 
of evidence, except that it must not be forgotten 
that the confessing prisoner is not giving his 
statement on oath, and that his fellow prison- 
ers have not the liberty of cross-examining 
him and of exposing his falsehood. Per Rat- 
tigan, J. The confession of a co-accused may be 

. considered with the other evidence, and if, in 
taking all together and considering the matter 
before it, the Court believes that the events 
detailed existed, or that their existence is so 
probable that a prudent man ought, under the 
circumstances of the particular case, to act on 
the supposition that they existed, the Court 
should then hold the fact stated to be proved. 
Per Brandrebh, J. 29 P.R. 1880 Cp. 

(11) — The corroboration of the confession of 
a co-accused as to the details of the crime, 
without corroboration as to the person of the 
accused, is worthless. 18 W.R. Cp. 14. 
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6. — (Confessions by co-accused — Admissi* 

bility) — continued. 

(12) — Statements made by one set of prisoners, 
criminating another set of prisoners, when each 
individual prisoner made a case for himself in 
which he was free from any criminal offence, 
ought not to be taken into consideration under 
s. 30 of the Evidence Act against the prisoners 
of the second set. when the two sets, although 
tried together, were tried upon totally different 
charges. 21 W.R. Cr. 53 ; 21 W.R.'Cr. 48. 

(13) — Confessions of prisoners tried simulta- 
neously with the accused for the same offence, 
which are in a very qualified manner made 
operative as evidence by Act I of 1872. s. 30, 
are only to be rated as evidence of a defective 
character, and require especially careful 
scrutiny before thev can be safely relied on. 21 
W.R. Cr. 69. 

(14) — Statements made by a prisoner before 
the committing officer, which implicate his fel- 
lows and exculpates himself, cannot be regard- 
ed as evidence under the Evidence Act. s. 30. 

25 W.R. Cr. 8. 

(15) — The rule that the statement of one 

prisoner can be considered against another is 
applicable only when the statement amounts 
to a confession of guilt and implicates the 
prisoner making it. A.W.N. 1885, 303. (10 

B.L.R. 453, 6C. 279, 2 A. 444, 2 A. 64G, R.). 

(16) — In order that the confession referred to 
in s. 30 of the Evidence Act may be admissiblCi 
it must be proved, and the person or persons 
against whom it is sought to use it must be on 
their joint trial along with the person proved 
to have made it ; but the law nowhere requires 
that the confession should have been made in 
the presence of the person against whom it is 
sought to use it. A.W.N. 1894, 11. (6 B. 124, 
R.) • 

(17) — By co-accused — Joint trial, what 
amounts to. — A prisoner escaping from custody 
during the trial, but before charge, who has 
been tried separately after re-arrest, cannot be 
said to have been jointly tried with the person 
whose trial, from a stage prior to the charge, 
was separate owing to the escape from custody 
and the confession of the co-accused, first tried, 
was held to be inadmissible against the pri- 
soner as the trial was not joint. 29P.R. 1901 
Cr. 


(18)— Two persons jointly tried, one for theft, 
the other for abetment of it beforehand and 
being present during its commission, were beld 
to be jointly tried for the same offence within 
the meaning of s. 30, 8 P.R. 1879 Cr, 


(19)— In 1873, two persons were concerned 
in the murder of a third person, the first 
absconded, but the second, having been arrest- 
ed, was tried in that year. The 'second person, 
during his defence at the Sessions trial,- made 
a statement that the first person admitted to 
Ipm having committed the miuder. In 1877, 
the first person having beeu arrested and placed 
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- — 6. — (Confessions by co-accused — Admissi- 
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upon his trial — the second person had mean- 
while died — the Court of Sessions used the 
statement of the deceased made at his trial in 
1873, as evidence against the first. Held that 
the deceased person’s statement was not admis- 
sible against the first, either under s. 327, 
Grim. Pro. Code, 1872, or ss. 30 and 133, Evi- 
dence Act. 13 P.R, 1878 Cr. 

(20) — Evidence Act, ss- 24, 25, 26, 30 — Joint 

trial for same offence— Confession by one, admis- 
sibility of. — Where a number of persons arc 
jointly tried for the same offence, the confession 
of one of them, if admissible at all, is admis- 
sible for the purpose of the Court's taking it 
into consideration against his co-accused, as 
well as against himself. After it has been once 
entirely rejected as unduly obtained, it cannot 
be admitted against the co-accused. If circum- 
stances made it wholly or partly admissible, it 
ought not to be set aside at all, but weighed 
for all purposes with care and discretion. 3 B. 
12. [R.. G C. 530, 4 A. 198 = 2 A.W.N. 21, 

26 C. 669, 2 L.B.R. 168] . 

(21) — UncotTobornted confession of co-accused. 
— A conviction based on the confession of a co- 
accused not corroborated in material particulars 
by independent evidence is illegal. 20 P.R. 1880 
Cr. 

(22) — Although the conviction of an accused 
person upon the uncorroborated testimony of 
an accomplice is not illegal, yet, the invariable 
and undeviating practice of all English Courts 
and Judges has, time out of mind, been to 
require that the evidence of an approver shall 
be corroborated in some material particulars, 
from an independent and an untainted source. 

It would be absurd to hold that any such cor- 
roboration is to be found in the confession of 
another accomplice who is being tried along 
with the person against whom the evidence of 
the approver is tendered. A.W.N. 1881, 18' 

(23) — The statement of one prisoner, when 
considered against another, is entitled to little 
or no weight if it is not corroborated by other 
testimony in material particulars, and, amo^ 
them, such particulars as connect the accused 

with the offence. A.W.N. 1685, 320. 

Evidence Act. I of 1872. s. 30— C^- 
fession of co-accused — Evidentiary value. Th^ 
confession of a co-accused is evidence, tbou^ 
not conclusive or of great weight, against 
other accused. “ May be considered,” in 
of the Evidence Act, means “ may be considered 
as in the nature of evidence and the conf^^ 
must be treated asevidence.” (24 W.R. Cr. 4 , 
R.). Per Stuart, C.J. The confession of onfr 
accused is not, strictly speaking, evidence 
against the other on a joint trial for tj*® 
offence. Per Straight, <7. A.W.N. 1884i S®- 
[R., 11 O.C. 328]. 

(25)— Evidence Act. I of 1872, s. 30-^ ^ 
confession — Same offence— Meaning- wnew 
two persons were accused of an offence uno 
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6, — (Confessions by co-accused— Admissi- 
bility) — continued* 

s. 411 of the Penal Code, another of an offence 
under s. 457, the offencesarising out of the 
same transaction, that the confession of 
the third accused could not be used under 
s. 30 of the Evidence Act against the other two 
accused, though it appeared to the Magistrate 
that the latter should properly have been 
charged with abetment of the offence with 
which the third was charged. A.W.N. 1899, 
63. 

(26) — By co-accused tried jointly for distinct 
offences — Admissibility of confession hy one 
against the other. — An accused person was tried, 
under s. 411. 1.P.C.. for receiving stolen property 
knowing it to bo stolen, simultaneously with 
the thief. Another person was also charged 
under the same section with receiving stolen 1 
property, the proceeds of the same theft, from 
the same thief, but the property was different. 
Held, that the two persons were being jointly 
tried, not for the same offence, but were tried 
together for different offences punishable under 
the same section, and that a confession made 
by the latter could not be legally considered 
against the former. 9 P.R. 1886 Cr. 

(21)— Co-accused tried jointly for principal 
offence and for abetment^Cnnfession by one . — 
Two persons were jointly tried, one for com- 
mitting an offence and the other for abetting 
it. Held, that they were not tried for the same 
offenco within the meaning of s. .30, so as to 
authorise a Court to take into consideration a 
confession made by one of the co-accused against 
the other. 8 P.R. 1874 Cr. 

(28) — Confessions of prisoners tried jointly — 
Confession of co-prisaner— Trial for substantive 
offence and for abetment. — S. 30, Act I of 1872, 
ought to bo construed with great strictness, and 
the confession of one person is not admissible 
in evidence against another, although the two 
are jointly tried, if one is tried for the abet- 
ment of the offence for which the other is on 
his trial. 19 W.R. Cr. 57. 

(29) — Confession of person jointly tried — 
Extent oj implication. — Before the confession of 
a person jointly tried with the prisoner can be 
taken into consideration against such prisoner, 
it must appear that that confession implicates 
the confessing person substantially to the same 
extent as it implicates the person against whom 
it is to bo used in the commission of the offence 
for which the prisoners arc being jointly tried. 
2 J.G. 87. 

(30) — Self-exculpatory statements made by 
co-acoused are not admissible in evidence 
against the other co-aocused. A.W.N. 1881, 
185. 

(31) — Confession of prisoners tried jointly— 
Confession of co-prisoner incriminating himself. 
— The statement of one prisoner cannot be 
taken as evidence against another prisoner 
under s. 80 of the Evidence Act, ui^ess the 
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confessing prisoner implicates himself to the 
full as much as his co-prisoner whom he in- 
criminates. 25 W.R, Cr. 43. 

(32) — Confessions of prisoners tried jointly — 
Confession by co-prisoner implicating hiuisclf . — 
The intention of the legislature as enacted in 
s. 30, Evidence Act, is that when, as against 
any person implicated by a co-prisoner’s con- 
fession, there is evidence tending to his con- 
viction, the circumstance of such person being 
implicated by the confession of one of those, 
who are being jointly tried with him, shall be 
taken into consideration as bearing upon the 
truth or sufficiency of such evidence. 24 W.R. 
Cr. 42. 

(33) — Confession tinder s. 30, Evidence Act, 
not substantial evidence — Judge to decide himself 
the question of admissibility or otherivisc of 
evidence — Jury tioi a Court. — A confession 
under s. 30, Evidence .Act, may only be taken 
into consideration but cannot be treated as 
substantial evidence. A Judge should not 
leave the question of determining the admis- 
sibility or otherwise of a piece of evidence to 
the Jury, bub should decide it himself. The 
word “ Court ’’ in s. 3. Evidence Act, docs not 
include a Jurj’ and, therefore, a confession 
under that section cannot be taken into con- 
sideration by a Jury. 1 J.G. 77. 

<34) — Confessions of prisoners tried jointly — 
Defects of confessions by co-prisoners. — The con- 
fessions of co-prisoners cannot, under the Evi- 
dence Act, I of 1872, s. 30. be treated as evi- 
dence of an ordinary character, not distinguish- 
ed by any special infirmity or qualifications 
against the other prisoners, as, in addition to 
the infirmity inherent in an accomplice's 
testimony, they are not sanctioned by an oath, 
and not tested by cross-examination. 23 W.R. 
Cr. 24. 

(35) — Evidence Act, I of 187ii, ss. 30, 114 — 
Joint trial — Plea of guilty by a co-accused — 
Admissibility of such confession against other 
accused. — Where, in a joint trial of more than 
one person, one of the accused pleads guilty, 
his statements affecting himself and the other 
accused are not entitled to be considered under 
8. 30. for the statements, following the plea of 
guilty, cease to be the statements of a person 
jointly tried, because the trial ends, so far as 
he is concerned, with bis plea. [Diss., 2.3 M. 
151 ; Ti., 23 A. 53.] Confessions made by ac- 
cused persons at a joint trial cannot be treated 
as evidence of accomplices against one another. 
22 H. 491 = 2 Weir 746. 

(36) — The trial of a person does not neces- 
sarily end as soon as he pleads guilty. The 
proper course to be adopted, when an accused 
person pleads guilty, is either to convict him 
on bis plea and remove him from the dock, in 
which case his trial would be manifestly at an 
end so as to warrant his being called as a 
witness for or against any person, who had 
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been accused along with him, or else to allow 
the trial to go on as if the plea hai been one of 
not guilty in which case his trial does not end 
with the plea of guilty and, therefore, any 
confession made by the person so pleading 
could be taken into consideration under s. 30 
of the Evidence Act, as against any other per- 
son, who was being jointly tried with him for 
the same offence. The only case in which 
there may be a doubt is where neither of these 
courses has been explicitly adopted, but the 
accused who has pleaded guilty is left in the 
dock merely to see what the evidence will show 
as against him, though the Court intends 
ultimately to convict him on the plea of guilty. 
In such a case, it would not be fair to allow 
his confession to be considered as against his 
co-accused for that would be, in effect, to 
comply with the forms of justice while viola- 
ting it in substance. 23 M. 151 = 2 Weir 747. 
[Appl., 23 A. 53 = 20 A.W.N. 192; R.. 10 

M. L.J. 147, F.B. ; i?., 25 M. 61 = 1 Weir 277, 
P.C.] 

(37) — Evidence Act, I of 187'J, s. 30— Con- 
fessions of co-prisoners . — Murder and abetment 
of murder are not the same specific offence so 
as to warrant the confessions of persons charged 
with murder being taken into consideration 
under s. 30 of the Evidence Act against those 
who are charged with the abetment of murder 
only. 7 M. 579. [F.. 2 Weir 742; R., Rat. 
Un. Cr. C. 450). 

(38) —Confession of co-accused — Evidence Act, 
s. 1J4, ill. (6). — The confession of a co-accused, 
is, although evidence against the accused, one 
of the weakest kind, and if uncorroborated, is 
not sufficient to warrant a conviction. 2 C.W. 

N. 749. 

(39> — Evidence Act, $. 30 — Persons charged 
jointly with another for separate offences under 
$s. 372 and 373 of the Penal Code respectively — 
Admissihility of confession made by one of them 
as against the other — Retracted confessions — 
Their value - — Where two persons are tried to- 
gether, one charged with an offence under s. 372 
and the other under s. 373, Penal Code, a confes- 
sion made by one of them cannot be admitted 
against the other under s. 30 of the Evidence 
Act, as the offences are substantive offences. 
Confessions, which arc supposed to be the 
offspring of penitence and remorse, and which, 
nevertheless, are repudiated by the prisoner at 
the trial, must always be open to suspicion. 22 

€.164. 

(40) — Statement by one of several prisoners 
jointly charged, implicating others alone — 
Evidence Act, s. 30. — A statement, by a prisoner 
with others, made before the committing Magis- 
trate, which, being neither a confession nor 
amounting to any admission of guilt in any 
degree with respect to the offence charged, is 
simply an endeavour on his part to explain his 
own presence on the occasion in such a manner 
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as to exculpate himself, is quite irrelevant as 
regards any mention therein implicating others 
and is not evidence against them. 6 C. 279 = 7 
C.L.R. 385. (/?., 27 M. 271 = 2 Weir 808]. 

(41) — Accused, confession of, affecting co- 
accused — Conviction — Confession is evidence . — 
The confession of a prisoner affecting himself 
and another, being jointly tried with him for 
the same offence, i-s, under s. 30 of the Evi- 
dence Act, evidence against both when duly 
proved. [F., L.B R. (1895—1900), 363. 29 A. 
434 = 4 A.L.J. 310 = 5 Cr. L.J. 360 = A.W.N. 
1907, 140.] A prisoner cannot be legally con- 
victed upon the uncorroborated confession of 
another, jointly tried for the same offence. 
[2?^., 2 C.W.N. 749 ; R.. 10 B. 319. Rat. Un. 
Cr. C. 436, Rat. Un. Cr. C. 456.J Per 
Garth. C.J. Unsupported by other evidence, 
its evidentiary s'aluo is of the weakest kind ; 
but, if supported by other evidence, it is im- 
material. for purposes of a conviction upon it, 
whether the confession succeeds or precedes the 
evidence that supports it. [CHticieed, 29 A. 
434 = 4 A.L.J. 310 = 5 Cr. L.J. 360 = A.W.N. 
1907, 140.] Per JACKSOX, J., and MC 

Donnel, J. Such confession is not sufficient to 
support a conviction, even if corroborated, un- 
less the corroborating circumstantial evidence 
is such as itself to support a conviction inde- 
pendently. [Dtss.. 29 A. 434 = 4 A.L.J. 310= 

5 Cr. L.J. 360 = A.W.N. 1907, 140.] If a 
relevant fact is proved, and the Law expre^ly 
authorises its being taken into consideration, 
i.e., considered for a certain purpose or against 
persons in a certain situation, the fact in ques- 
tion is “ evidence ” for that purpose or against 
, such persons, although the result has not been 
expressed in those words by the Legislature ; 
and being “ evidence ” it must be used in the 
same way as everything else that is “evidence. 
The confession being thus what is called “evi- 
dence,” it is clearly matter for the jury to 
consider. What the Legislature intended to 
denote whenever the word “ evidence ” is used 
in the Act, is explained in the interpretation 

clause. 4 C. 483 = 3 C.L.R. 270, F.B. 

(42) — An accused person ought not to be con* 
victed where the only evidence against him is 
the confession of a co-accused and circum^O" 
tial evidence, which, although true, would not 
itself support a conviction, 6 O.C. 201. (4 
C. 70, R.). 

(43) — The wording of s. 30 shows that a co^ 
fession of a co-accused is merely an element m 
the consideration of the evidence. Unless tne 
is something more, a conviction upon it ^ 
still he a case of no evidence. 2 

M.H.C. App. IS. [F., 2 Weir 740= 1 M. 163J. 

(44) — Statements of co-accused persona ^ 
not entitled to even as much 

the testimony of an accomplice. ""a \ 

G. 468 =Cr. BA. 26 of 1889. 
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(45)* -Confessions made by accused persons at 
a joint trial cannot be treated as the evidence i 
of accomplices against one another. Such a 
confession would be evidence only against the 
person making it. A confession must be taken 
as a whole and considered along with the ad- 
mitted facts of the case, and the accused must 
be judged by his whole conduct. Where the 
accused admitted that he heard the other ac- 
cused say that she was going to kill the child 
as it was a hindrance to the journey she was 
about to make with him, that he saw her killing 
it, that he did nothing to prevent her, and that, 
after the murder, he, with her, concealed the 
body and harboured her several days, held that 
such a confession was a positive proof of the 
guilt of the accused on the charge of murder. 
Rat. Un. Cr. C. 370 = Cr. Rg. 19 of 1888. 

— The confession of one co-accused, where 
he does not substantially implicate himself to 
the same extent as he implicates the other 
co-accused, is not admissible in evidence against 

the latter. Rat. Un. Cr. C. 370 = Cr. Rg. 19 of 

1888. 

(47) — A conviction cannot be based upon the 
uncorroborated confession of one of the co-ac- 
cused. The mere fact that the accused, who 
was charged with house-breaking by night with 
intent to commit theft, pointed out, some 
months afterwards, the stolen property, is not 
a sufficient corroboration of the confession of a 
co-accused, as the act of pointing out the stolen 
property is in itself ambiguous, and not incon- 
sistent with his innocence. 10 B. 231. 

(48) — When two persons are accused of an 

oSence of the same delinition arising out of a 
single transaction, the confession of the one 
may be used against the other, though it 
inculpates himself through acts separable from 
those ascribed to bis accomplice, and capable, 
therefore, of constituting a separate ofionce 
from that of the accomplice. 8 B. 223. [/I-, 

Rat. Un. Gr. C. 450J. 

(49) — In a case where two persons were 
jointly tried on a charge of murder, the Judge 
examined each of the accused in the absence of 
the other, in order that neither of them might 
hear what the other said, and the statements 
so taken were not read over to, or in any way 
proved as against, the other, held, that the 
statement made by each prisoner could not be 
taken into consideration against the other 
prisoner. 6 B. 124. [i?., 14 A.W.N. 11] . 

(50) —Whore some of the accused make 
statements in Court denying their participation 
in the commission of any crime, but incrimi- 
nating a co-aocused, such statements are not 
confessions, and cannot be taken into consi- 
deration as against the co-accused under s. 30. 
2 A.L.J. 83^2Gr. L.J. 22. 

(51) — The words ** taken into oonsiderstion ” 
in 8. 80 mean that the confessions of a co-acoosed 
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are not to have the force of sworn evidence. 
A conviction resting on such a confession alone 
cannot be maintained. 22 A. 445. (.ii., 11 0.0. 
328J. 

(5‘2j — The statement by an accused, being 
jointly tried with others, should not be taken 
into consideration against such other persons, 
if the person making the statement entirely 
deprecates anv guilty knowledge and seeks to 
clear himself at the expense of his co-prisoners. 
2 A. 646. IR., L.B.R. (1893-1900), 70J. 

(63) — Although the law allows a Court to 
consider statements made by accused persons 
when dealing with the case against other accus- 
ed persons, who are tried with them, a convic- 
tion based on such evidence only, without 
corroboration on a material point, is not proper. 
1 A. 664, 1 A. 675. 

{6-i)—Evide)ice Act, s. 30— Con/ession of co- 
accused, effect of — Misdirection to Jury — Judge 
not instructing jury tluit confession of co-accused 
was not enough, if amounts to. — As a general 
rule of practice, it is not safe to convict an 
accused upon the uncorroborated evidence of 
an accomplice ; the confession of a co-accused 
is on even a lower footing. The statement of 
a co-accused is of less probative force than the 
evidence of an accomplice, for, it is affected by 
ail the inherent weakness of such evidence, and 
it could not be tested, as such evidence can, by 
cross-examination, nor is it given under the 
sanction of an oath. A conviction on such a 
confession alone has long been held to be a 
case cf “ no evidence and bad in law.” The 
omission of the Sessions Judge to give instruc- 
tions to the jury in the sens^ above stated is 
clearly a misdirection, leading to a failure of 
justice. 5M.L.T. 353 = 9 Cr. L-J. 308 =■! Ind. 
Gas. 547. 

(55) — Evidence Act, s. 30 — Confession of a 
co-^'isoner making plea of guilty — Admissibi- 
lity against other prisoners. — Where, in a trial 
for the offence of house-breaking, some of the 
prisoners pleaded guilty and were convicted on 
their own plea, held, that the confessions made 
by such prisoner could not be used in evidence 
against the other prisoners inasmuch as they 
were not tried at all, and therefore were not 
“ being tried jointly for the same offence ” with 
the other prisoners. The only course to make 
their statements admissible against the other 
prisoners would be to remove them from the 
dock and call them as witnesses. 7 M. 102 =2 
Weir 740. [i2.,19B. 195, 10 M.L.J. 147, 

F.B., 2 Weir 271 =25 M. 61, P.C.] . 

(66) — Of eo-accused and accomplice testimony. 
— A confession of the co-accused stands on a 
perfectly different footing from the testimony 
of an accomplice. The latter being substantive 
evidence in the strict sense of the term, a con- 
viction may legally proceed upon it without 
corroboration. It is entirely otherwise with 
the confession of a co-accus^. It can only be 
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used in a subsidiary manner in connection 
with the substantive evidence adduced in the 
case. 9 C.P.L.R. Cr. 37. 

(57) — Co-accused' s confession, if accomplice 
testimony— Evidence Act, S5. 30 and 133 . — 
The confession of a co-accused is not “ the 
testimony of an accomplice ” within the 
meaning of s. 133, Evidence Act. 9 C.P.L.R. 
Cr. 35. 

(58) — Evidence Act, s. 30 — Accused pleading 
guilty-' Admissibility of confession against co- 
accused cm trial.— Vout ipeTsons, being charged 
with murder, one of them was made an approver, 
and two of them pleaded guilty, and the trial 
proceeded against the fourth alone. Held that 
the statement of persons pleading guilty could 
not be used against the accused to corro!)orate 
the evidence of the approver, as he could not 
be considered to be undergoing trial jointly 
with persons pleading guilty. Rat. Un. Cr. C. 
400 = Cf. Rg. 60 of 1888. 

(59) — Evidence Act, s. 30 — Confession by ac- 
cused — Corroboration. — The appellants, accused 
Nos. 3 and 7, were convicted of the abetment 
of murder and of murder respectively, on the 
strength of a confession made by accused No. 3. 
which implicated himself as well as accused 
No. 7. Held, (1) that the confession of accused 
No. 3 was not evidence against accused No. 7, 
and ought not to have been considered against 
him, because, in the confession, the share of 
the accused in the murder was minimized to the 
last degree and the blame was all placed on the 
other accused, (2) that motive for the murder 
could not take the place of evidence of identifi- 
cation, nor could it afford corroboration of the 
confession, (3) that the confession was in- 
sufficient to convict upon, for it did not amount 
to a confession of murder. The accused de- 
scribed himself as a spectator of the murder, 
taking no part in it and compelled by force to 
witness it ns he was not allowed to go away. 
His being there at .all was not criminal as he 
had no fore-knowledge that a murder was about 
to be committed. He went when called and 
there be was compelled to remain. 1 Bom. L.R. 
428. 

{&0)— Evidence Act, 1 of 1372, s. 30— Joint 
trial — Dijferent charges — Amended into cme 
cluxrge— Confession — Effeci—Crini. Pro. Code, 
Act X of 1872, ss. 447 to 449. — A and B were 
tried at the sitme trial, A for murder and B for 
abetment. A confessed to having committed 
the murder at the instigation of B. The Ses- 
sions Judge subsequently amended the charge 
against A into one of abetment. B, who was 
represented by a vakil,- did not object to the 
amendment or ask for a new trial. Held that, 
the objection that the Judge should not, under 
s. so of the Evidence Act, have taken .the con- 
fession of A into consideration as against B, 
could not be allowed in appeal,'- since-the two 
charges were so nearly related, and there was 
no such material prejudice as would, under 
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ss. 447 to 449 of the Grim. Pro. Code, have 
necessitated a new trial, and since the amend- 
ment of charge was not objected to. 11 B.H.C. 
278. [R., 8 B. 209, F.B.]. 

m)— Evidence Act, 1 of 1872, ss. 30, 114, 
113, 157 — Corroboration of evidence of acconi^ 
plice — CorroOoration of approver, — The previ- 
ous statement of an accomplice is no corrobo- 
ration of his evidence. It must be corroborated 
as regards every material particular and the 
identity of the accused must be proved by reli- 
able independent testimony. [F.. 10 B. 319, Rat. 
Un.Cr.C. 840, G Bom. L.R. 481], The confes- 
sion of one of several accused persons, though 
it may be taken into consideration against 
the others, under s. 30 of the Evidence Act, 
cannot be taken as evidence to corroborate the 
testimony of an approver. 11 B.H.C. 196. [F., 

1 B. 475, 10 C, 970, Rat. Un. Cr. C. 400, 760J. 

( 62 ) — Evidence Act, I of 1872, s. 30~Joinlly 
tried — Prisoner who has pleaded guilty .— Where 
one of the prisoners, who were jointly tried, 
pleaded guilty, the proper course for the Court 
to adopt is, not to keep him on along with the 
rest so as to use his statement against the 
others, but to convict and sentence him and 
then to examine him on solemn affirmation. 
11 B.H.C. 146. [R., A.W.N. 1881, 99, 10 M. 
L.J, 147, F.B.) 

{88)— Evidence Act, s. 30 — Confession by co- 
accused pleading guilty, but not convicted . — 
Where one of two accused persons tried jointly 
pleads guilty, but is not convicted till the con- 
clusion of the trial cf the other accused, held 
that his confession is not admissible in evidence 
as against the co-accused, as the accused, 
pleading guilty, could not bo treated as being 
jointly tried with the other accused. 19 B. 
195. [F.. 22 M. 491 = 2 Weir 746; R., 

Un. Cr. C. 776, 17 A. 524, 23 M. 151 = 2 Weir 
747, 10 M. L.J. 147, F.B., 25 M. 61, P.C.= 

2 Weir 749, 23 A. 53, 9 C.L.J. 291 = 13 C.W. 
N. 552]. 

(64) — S. 30, Evidence Act — Joint trial 

Confession of fellow pt-isoners — Where 
an accused person was convicted solely on the 
confessions of his fellow prisoners who were 
tried jointly with him for the same offence, 
held, that the conviction was bad. Und« 
s. 30, Evidence Act, these confessions could w 
''taken into consideration” as against the 
accused ; but they are not technically evident 
within the definition given in s. 3 of the Act. 
They could not, therefore, form the ^ 

conviction. 16 B. 66. [R., L-B.R. 

19001,368; 22 A. 445 = 20 A.W.N. 169, 2131. 
523 = 1 Weir 351, 11 O-O. 328]. 

(65) — Evidence Act, s. 30—C<mfessUmby 
accused charged ioith dacoity. — y 
against person charged with receiving sto^ 
perty. — Where the sole evidence of the loentny 
of the goods stolen at a dacoity with those foon 
in the possession of the accused, whowasebar^ 
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with having received the stolen property, was 
the confession to the committing Magistrate 
by the person charged with the dacoicy, who 
had pleaded guilty to that charge, }ieid, that 
the confession was inadmissible against the 
person charged with receiving the stolen pro- 
perty, as he and the other person were not 
being tried jointly for the same offences. 5 B. 

63. [H., 6 Bom. L.R. 517J. 

(QQ)— Evidence Act, s. 30—SUiteinent o/ 
person jointly tried — Gonrt not holding him 
guilty— Effect. statement of a person 
jointly tried with others for the same offence is 
not the less an admission regarding all that 
the person knew about the offence affecting 
himself and the other persons, merely by the 
fact of the Court not holding him guilty of the 
offence with which he is charged. 5 N.W.P. 
213. 

made by an accomplice not 
conclusive evidence. — Though the confession of 
an accused person is relevant evidence against 
the co-accused jointly tried with him, still it is 
not conclusive evidence against the co-accused, 
and must be received with the greatest caution 
and discrimination. A.W.N. 1884, 3l8. 

{Q&)— Evidence Act, s. 30— Plea of guilty by 

some of the co-accused— Continuance of the trial 
without convicting them. — Although it is open 
to the Court, under certain circumstances, to 
continue the trial without convicting those of 
the accused who plead guilty, yet, it is unfair 
to defer convicting them merely in order that 
their confessions may be considered against the 
other accused who are being tried with them. 
23 A. 83. CF.. A.W.N. 1908, 241 = 4 M.L.T. 
640 = 80 A. 540 = 5 A.L.J. 505 = 8 Cr. L.J. 380; 
Expl., 13 C.W.N. 652=9 C.L.J. 291j. 

(69) — Evidence Act, s. 30— Co-accused plead- 
ing guilty — Joint trial, — Where the statements 
of two of several co-accused persons followed 
their plea of guilty, held, they were not entitled 
to be considered as evidence against the other 
accused persons, and that, in those circum- 
stances, they ceased to be statements of persons 
jointly tried, for the trial ended, as regards 
them, with their plea of guilty. 17 A. 524. 
[F.. 22 M. 491 ; B., 28 A. 53 = 20 A.W.N. 192, 

3 Bom. L.R. 437] . 

(70) — The test, s. 30 of the Evidence Act 
intended, should be applied to a statement of 
one prisoner proposed to be used in evidence as 
against another, is to see whether it is sufficient 
by itself to justify the couvictiou of the person 
making it for the ofiocce foe wl^ich he is b^ing. 
jointly tried with another person or persons 
against whom it is tendered. To use a popular 
phrase, the confessing prisoner must tar himself 
and the person or persons he implicates with 
one and the dame brush. 2‘A. 444« ■ [F.,2A. 
646, 1 A.W.N. 20, 1 A.W.N. 186, Bat. Un. 
Or. C. 486, L.B.R. (1893—19001, 7 ; R., L.B.R. 
(1893— 1900), 70]. 
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(71) — Evidence of co-accused— Pardon — 
Practice — Grim. Pro. Code, Act X of 1832, 
s. 2bS. — Where a pardon tendered to one of two 
accused persons by a Magistrate was withdrawn 
before the close of his examination, that 

the evidence thus given was inadmissible in the 
Sessions Court. In this case, the person to 
whom the pardon was tendered repudiated the 
statements in the Magistrate’s Court when 
examined as a witness in the Sessions Court. 
A.W N. 1891, 184. 

7. — (MiBcellancous). 

(1) — Crim. Pro. Code {1872), ss. 122, 516 
Scope of s. 122. — S. 122 applies to a confession 
made to a Magistrate other than the Magistrate 
by whom the case has to be enquired into or 
tried, but who may not even have jvirisdiction 
to enquire into or try it ; and to a confession 
made while the case is still under investigation 
by the police, or before such investigation is 
commenced. It does not apply to a confession 
recorded by a Magistrate acting under Chap. XV 
or Chap. XVII of the Code. 5 C.L R. 238. 
[Cons.. G C.L.R. 289]. 

(2)— Crim. Pro. Code {1872), ss. 122, 310— 

Object of the section— Making confession the 
commencement of enquiry, validity of. The 
object of s. 122 is to enable any Magistrate, 
other than the Magistrate by whom the case is 
enquired into or tried, and who is conveniently 
near at hand, lo record a confession promptly. 
S. 122 enables any Magistrate to record a 
confession, but if that confession be made 
before a Magistrate who had jurisdiction to 
deal with the matter to which it relates, in the 
form, either of a trial or of an enquiry under 
Ch . XV, he can record the confession before the 
commencement of such trial or enquiry, and so 
proceed under s. 346, whether or not the case 
bo still under the investigation of the police. 

6 C.L.R. 289. 

Code, ss. 109, 302— Abetment of 
murder. — Where the only evidence against the 
accused charged with having abetted the com- 
mission of murder by the administration of 
arsenic was a retracted confession, held, that 
it would be manifestly unsafe to found a con- 
viction of abetment of murder on so suspicious 
a piece of evidence, and mote particularly when 
the police had failed to trace any vestige of 
arsenic into the accused’s possession. 4 Bom. 

L.R. 429. 

(4)— Crim. Pro. Code, Act X of 1872, ss. 283, 
316 — Prisoner represented by counsel — Pre- 
judice.— the counsel representing the 
prisoner in the Sessions Court did not object to 
the admission of a statement of the accused 
not signed or marked by him as required by 
s. 346 of the Crim. Pro, Code, held, that the 
error in the formality could not have pre- 
judiced the prisoner in bis defence and that no 
objection to the conviction on that ground 
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Confession — continued. 

7. — (Miscellaneous) — continued. 

could be considered by the appellate Court. 11 

B.H.C. 237. [R., U.B.R. (1892—1896), 187, 
^3 B* 22 1 )• 

-P/ca of guilty of charge of murder . — 
The accused, who was in the habit of smoking 
ganja, being charged with the murder of his 
wife and an infant son, made a confession, two 
days after the occurrence, stating that he had 
killed his wife and child because of a quarrel 
which arose on account of her refusal to accede 
to his proposal to go to anther place, on account 
of his poverty. Held, that the statements 
made by the accused did not amount to an 
admission of the offence of murder. Realleged | 
a sudden provocation and he should, therefore, ! 
have been put on his trial, in order that the 
Court might ascertain whether the provocation 
was grave and sudden enough to prevent the 
offence from amounting to murder. 14 B. 564. 
[F., Rat. Un. Cr. C. 532]. 

{(j)~Crim, Pro. Code, s. 122— Confession— 
Adviissibil.ty— Evidence Act, s. dO.— Both the 
memorandum and the certificate required by [ 
ss. 122 and 346 of the Code of 1372, should be 
attached to confessions. The effect of these is 
to afford proof of the accuracy of the 
record, of the presence of a Magistrate, and 
of the voluntary nature of the confession. 
When a confession taken under s. 122 is 
inadmissible in evidence, oral evidence to prove 
that such a confession was made, or what were 
the terms of the confession, is inadmissible 1 
also. 1 B. 219. [Not F., 2 M. 5 = 2 Weir 123 ; i 
Appr., 4 B. 15 : R., 9 M. 224 = 2 Weir 128, 21 

B. 495, 23 B. 221 ; construed, 6 C.L.R. 289J. 

(7)— Crim. Pro. Code {1872), s.r22-Confession, 
without necessary certificate — Ad7mssi6ifify — 
Evidence Act, s.24 — Cotifession to a police officer, 
—A confession upon which the necessary certi- 
ficixte that it is voluntarily made is not recorded 
at the time, or, at any rate, on the day the con- 
fession was reduced to writing, is bad, and 
cannot bo admitted in evidence. [R., 23 B. 221J. 

A confession made by an accused person, while 
he is in police custody, is not admissible in 
evidence. 6 B. 208. 

1 

(8) ’■•Penal Code, $• 180 — Refusal by accused 

to sign stateinent made by S. 180, I.P.C., 

is not applicable to the signatures or marksmade i 
to such confessions and statements as those 
treated of in .ss. 122, 346, Grim. Pro. Code. 
Therefore, an accused person refusing to sign 
his examination does not render himself liable 
to be punished for contempt under s. 180, I.P. 

C. 4 B. 18. [F., 3 L.B.R. 199 = 4 Cr. L.J. 205 ; 
R., 2L.B.R, 199J. 

(9) — Sessions trial — Accused' s examination 
before cominiiting Magistrate— Admissibility 
before Sessions Judge— Crim. Pro. Code (1868), 
s. 205 . — Where the accused makes a confessional 
statement when examined by the Magistrate, 
the mere signing of the statement by the Ma- 
gistrate would not be sufficient to make the 
examination legal evidence in the Sessions 


Confession — continued. 

7. — (Miscellaneous) — continued. 

Court. The certificate under the Magistrate’s 
hand required by s. 205 of the Code of Criminal 
Procedure should be attached. A confession 
should be recorded in the language in which it 
was made. The question must be put to him 
in a language which the accused understands, 
and bis answers are to be recorded in full. They 
are to be shown and to be read to him. It is 
obvious that a Magistrate who shows or reads a 
confession, taken ?n English, to a Native who 
does not understand English, cannot be said 
to comply with the provisions of the law in 
s. 205, Crim. Pro. Code. Or if the Magistrate 
translates both the questions and answers, this 
cannot be said to be a showing or reading of 
the questions actually put, or the answers 
actually given. 4N.W.P. 16. 

— Acquittal of confessing prisoner — See AC- 
QUITTAL, 1 W.R. Or. Letters. 2. 

See ACT III OF 1867, ss. 3 and 5, L.B.R. 
(1872—1892). 281. 

See ACT X OF 1873, 10 C.P.L.R. Cr. 16. 

See Bom. ACT IV OF 1902, s- 63, 9 Bom. 
L.R. 789, F.B. = 6 Cr. L.J. 164 = 2 M.L.T. 414 
= 32 B. 11 1. 

See CHARGE TO JURY, 26 M. .38 = 2 Weir 733. 

See Crim. Pro. Code (1898), s. 122, 5 
C.P.L.R. Cr. 13. 

— Recording of — See CRIM. PRO. CODE 
(1898), ss. 164, 364 and 533 (1), S.C. 277, Oudh- 

— Defect in recording confession — See CRIM. 
PRO. CODE (1898), ss. 164, 364 and 633, 8 
C.P.L.R. Cr. 6 

See Crlm. Pro. Code (1898), ss. 164 , 364. 
533, 1 U.B.R. (1902—1903), Crim. Pro. Code. 
13, 

See Crim. Pro. Code (1893), ss. 164 and 
533, .22 M. lfi=2>Weir 705. 

See Crim. Pro. Code (1898), ss. 193, 288, 
337, 22 C. 60. 

See Crim. Pro. Code (1898), ss. 200, 533, 

6 C.W.N. 840. 

— Admissibility in evidence of retracted con- 
fession — Evidence of accomplice — See CBIM. 
Pro. Code (1898), s. 288, 2 L.B.R. 214. 

See CRIM. Pro. CODE (1898), ss, 288, 423 (3), 

2 Weir 609. 

See Crim. Pro. Code (1698), s. 423, 2 
Weir 507. 

See CRIM. Pro. Code (1898), S. 423 (2). 2 
Weir 610. 

See Crim. Pro. Code (1898). s. 533, 23 B- 
221, 8 C.P.L.R. Cr. 21. 

See Crim. Pro. Code (1898), s. 537 , 3 M.L.T. 
263=7 Cr. L.J. 358 = 18 M.L.J. 250. 

See Evidence, 13 C.W.N. 501. 
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Confession — concluded. j 

7, — (MiscellaneouB)— concluded. 

—“Relevancy of — and the prohibition placed 
upon police officers to extract such confessions ! 
and the illegality of such — so obtained — See 
Evidence act, ss. 24 to 27, U.B.R. (1892 — i 
1896), Vol. I, 83. I 

See Evidence act, ss. 159 and 160. 16 
C.P.L.R. 122, 

See False Evidence, 22 A. 115. 

See Judge and Jury, i8 m.l.j. 66 = 31 M. ' 
127=3 M.L.T. 270 = 7 Cr. L.J. 325. | 

See LETTERS PATENT (BOM.), ss. 25 and 26. ' 
9 Bom. L.R. 769, F.B.=6 Cr. L.J. 164 = 32 
B. 111. j 

See Magistrate, Jurisdiction of, 4 
M.H.G. App. 2. 

See Pardon, 5 A.L.J. 691 = A.W.N. 1908, 
259, lOP.B. 1895 Cr. i 

See Penal Code, s. 400, 18 P.L.R. 1910Cr. 1 

See Plea of Guilty, 5 C. 826. | 

See Sanction to prosecute, 19 C. 345. | 

I 

— To a police officer inadmissible — See 
Witness, l.b.r. (1893—1900), 42. 

Confinement. 

See Mad. Reg. XI of 1816, s. 10. 24 M. 
271 = 1 Weir 928. | 

Confirmation. 

— Of death sentence — See SENTENCE, 7 M. ] 
H.O. App. 21. 

I 

Confiscation. 

See Forfeiture of Property. 

(1) — Peiuii Code, sa. 121, 122 aiid 124-A 
Confiscation of press in which seditious matters 
have been published — Crim. Pro. Code {1698), 
s. 617. — Confiscation of property may be 
ordered either under s. 121 or s. 122, Penal 
Code, but there is nothing in s. 124-A which 
authorises a Magistrate to confiscate the pro- 
perty- of an accused person. The offence under 
8. 1^-A consists in publication. The Printing 
Press, in which seditious matters, punishable 
under s. 124-A, have been printed, cannot be 
said to be property, which has been used for the 
commission of an offence within the meaning 
of s. 617, Crim. Pro. Code, the Press being 
a remote instrument. The Printing Press 
could not be said to have been used for the 
commission of the offence in the same way as 
a gun, sword, ora dagger. 34 C. 986 = 11C.W. 
N. 1046 = 6 C.L.J. 764=6 Cr. L.J. 203. 

(2)— Crim. Pro. Code (1898), s. 617— False 
charge of theft — Stolen object found in cotn^ 
plainant's house — Confiscation — Penal Code, 
8. 182. — Where the accused was convicted 
under b. 182, Penal Code, of giving false infor- 
mation regarding a case of theft, the jewels 
alleged to have b^n stolen having been found 
in the house of the accused, and the Magistrate 

68 


Confiscation— continued. 

passed an order under s. 517, confiscating 
them, held, that such an order could not be 
made under s. 517. 9C.W.N. S97 = 2 Cr.L.J. 

273. 

(3) — Of property found with the accused. A 
Magistrate ordered the confiscation of money in 
the possession of the accused, who was convict- 
ed of inoculating under s. 269, I.P.C., merely 
because he admitted that he had received the 
money by way of fees for inoculating. Held, 
that the Magistrate acted illegally and that 
the confiscated money should ^ refunded to 
the accused. Colm. Dig. Cr. 54 of 1876. 

(4) — lu cases of murder — Sanction of Revemic 
authorities . — Confiscation, in cases of murder, 
does not requiro the saiiCtion of the Revenue 
authorities. 7 P.R. 1868 Cr. 

(5) — Money offered as bribe- — Money given 
as bribe and paid into Court, by the person to 
whom it was offered, who at once turned in- 
former, could, on the conviction of the person 
offering the bribe, be ordered to be paid partly 
to the informer, aud could be confiscated as to 
the rest. 9 P.R. 1873 Cr. 

(6) — On conviction under s. 188, l.P.C. 
Where a person disobeying a duly promulgated 
order was convicted under s. 188, I. P. C., for 
exposing beef for sale, and his knife and scales 
were ordered to be confiscated, held, that the 
confiscation was not authorised by law. 13 
P.R. 1872 Cr. 

(7) — Cantonment Act, XXII of 18C4, s. 29 
Previous conviction. — Where the manager of a 
liquor-merchant was convicted under s. 29 of 
Act XXII of 1864, after a previous conviction 
of his master lor selling liquor without license 
under the same s. 29, held that, an order for 
confiscation of wine and liquor was illegal, as 
the manager had not been previously convict- 
ed. 20 P.R. 1872 Cr. 

(8) — Discharge of thief, effect of. — The fact 
that the person charged with theft is discharged 
does not preclude the confiscation of property 
suspected of being stolon. 20 P.R- 1873 Cr. 

4 * 

(9) — Property stolen in British India, but 
seized ni foreign territory. — Property stolen in 
British India, but seized in foreign territory 
and brought into British territory by the police 
maybe confiscated. 20 P.R. 1878 Cr. 

(10) — Stolen p)'operty in possession of innocent 
purchaser. — The proper order, where stolon 
property is in the possession of an innocent 
purchaser, is to leave the property in his posses- 
sion, until the owner takes the necessary 
step to establish his ownership and recover 
possession from the purchaser. 21 P.R. 1878 Cr. 

(1\)— Penal Code, s. 62— Forfeiture of pro- 
perty. — A sentence of forfeiture of property 
should not be inflicted where the accused does 
not possess any property worth mentioning. 

21 P.R. 1903 Cr. 

(12) — Where the act of theaccused in causing 
the death of another arose out oi jealousy he 
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Confiscation — concluded. j 

ielt at the deceased having an unnatural in- 
timacy with a boy, with whom he had a similar ! 
intimacy, held, that an order for forfeiture of j 
property, besides sentencing him to death, was , 
not a proper order. 23 P.R, 1900 Cf. * 

(13) — Conviction for murder — Accused Jiaving 
mother and young children — Conjiscaiion . — 
Where the accused, convicted of murder, had 
a mother and young children, a sentence of 
confiscation of properly was annulled. 35 P.R. 
1666 Gf- 

(14) — S. 517, Crim. Pro. Code.—S. 517, 
Grim. Pro. Code, does not warrant an order 
for the disposal of property /-e^arding which no ! 
offence appears to have been committed. 46 ^ 

P.R. 1886 Cf. 

(15) — Jagirs, Mafis, Inams. — The Penal Code 
does not authorise the confiscation of jagirs, 
niajis (ind inams. The case should be reported 
for the orders of the Government as to resump- i 
tioD. 64 P.R. 1866 Cr. 

(16) — Ordei' of, added to a sentence not other- 
wise appealable, whether makes the order 
appealable — Confiscation, whether part of the 
sentence — Excise Act, s. 61 — Crim. Pro. Code ! 

s, 414 . — The addition of an order of ^ 
confiscation to a sentence passed under s. 51, 
Excise Act, does not render appealable a. 
sentence otherwise not appealable. The order 
of confiscation is nob a part of the sentence. 
(Case where an order of confiscation of valuable 
property in addition to a fine was held excessive ' 
and set aside). 1 L.B.R. 3. 

See ACT I OP 187S, s. 11. 1 Weir 835. 

See ACT VII OF 1878, ss. 25 and 54, 27 C. 
450. ; 

See ACT VII OF 1878, ss. 54 and 55, 4 A. I 

417. I 

See ACT VII OF 1878, s. 75, 12 C.W.N. 139. 

See Bom. Act V of 1878, s. 55, Rat. Un. 

Cr. C. 149. 

See Bom. act IV of 1887, 8. 6, 1 S.L.R. 

64 Cr. = 8 Cr.L.J. 182. 

See Bom. Act II OF 1890, s. 52, 4Bom. L. 

R. 459. 

See Mad. 4.cT I of 1886, s. 29 (N), 5 M.L. 

T. 256 = 9 Cr.L.J. 149 = 1 Ind. Cas, 79 = 19 M. 
L.J. 254. 

See U.P. ACT HI OP 1867. s. 13, 26 A. 370. 

See Bribe, 16 P.R. 1896 Cr. 

See CRIM. Pro. Code (1898). s. 517, 8 C.W. 

N. 887. 

Confiscation, etc., for Rebellion Act. 

See ACT X OP 1858. 

Conjecture. % 

— Beasoned conclusion based on evidence and 
legal presumptions, to be distinguished from . — 
Courts adjudicating cases upon judicial evi- 
dence should always be careful to distinguish 


Conjecture — concluded. 

between bare conjecture and reasoned conclu- 
sions as to facts or probabilities based upon 
evidence and legal presumptions. L.B.R. 
(1893—1900), 257. 

Conjugal Rights, Restitution of. 

See Restitution of Conjugal rights. 

— Effect of Civil Court decree for restitution 
of conjugal rights — See MAINTENANCE, 27 
A. 4S3 = A.W.N. 1905, 54 = 2 A. L.J. 160. 

Consent. 

See Waiver. 

il)—Conse7it of accused — Irregularity.— the 
object of a trial being the administration of 
ji^ticc, as far as human administration of it 
can be — not the iuteresl of either party — a pri- 
soner can consent to nothing. 9 B.H.C. 358 
(383)- 

(2) — Legal conscyit. — A consent is not a legal 
consent unless the person consenting is above 
the age of 18 years. 1 W.R, Cf. Letters, 10. 

See SECURITY TO KEEP THE PEACE, 8 C. 
L.J. 68 = 35 C. 674 = 6 Cr. L.J. 128. 

Conservancy Mohurrir. 

See PUBLIC SERVANT, A.W.N, 1885, 175. 

Conservancy Rules (Forests and Jungles). 

Punjab ACT IV of 1872, Schedule I, 

7 P.R. 1893 Cr. 

Consideration. 

See Withdrawal of case, Old S. C. 43, 
Oudh. 

Conspiracy. 

See ABETMENT. 

See Penal Code, ss. 109—114. 

{D—Crim. Pro. Code {1882), s. 239— Charges 
involving conspiracy between accused — Joint 
trial.— V/here there are charges involving con- 
spiracy between the accused, they should be 
tried jointly. 16 A. 88. 

(2) — Abetment of kidnapping by conspiracy- — 

A forcibly took a girl outside the fort against 
her will into the fort and there had forcible 
connection with her. Immediately after, B, C, 
and D, who were previously acquainted with A 
and with each other, took the girl off to a 

in the city and, after having had foraWe 
connection with her, brought the girl J® 

the next morning and returned her to the custody 
of A. Held, that there was sufficient evident 
upon which a jury could find a conspiracy^ 
kidnap aguinst all the four men. A.W.H* 19OTi 

143. 

(3) — Proof of conspiracy — Evidence. A cons* 

piracy may be proved by other than o 
evidence : it may be proved by the . 

surrounding circumstance and the' cooJuci 
the accued, both before and after t^ 
commission of the crime. 9 Bom. L.B. 347 — 

Cr. L.J. 323. 
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Conspiracy — continued. 

U)— Act, 5. 10— Things said or 
done by conspirator in reference to comj«o»t 
intentioyi. — Whore there is reasonable ground 
to believe that two or more persons have con- 
spired together to commit an offence, anything j 
said, done or written by any one of such persons i 
in reference to their common intention may bo 1 
proved both for the purpose of proving the i 
existence of the conspiracy as also for showing 1 
that any such person was a party to it. 28 C. 
797. 

Code, ss. 107 nyidlOS— Conspiracy, j 
U'hat aynotnits to.— The elements which consti- ! 
tute an abetment by conspiracy are, first, the 
combining together of two or more persons in 
the conspiracy, and, secondly, an act or illegal 
omission must take place in pursuance of 
that conspiracy, and in order to the doing of 1 
that thing. It is not necessary that the act 1 
abetted should be committed, or that the effect 
requisite to constitute the offence should be 
caused, nor is it necessary that the abettor 
should concert the offence with the person who 
commits it. It is sufficient, if he engages in 1 
the conspiracy in pursuance of which the ' 
offence is committed. Conspiracy is stated 
to be a crime, which consists either in a com- ■ 
bination and agreement by persons to do some 
illegal acts or to effect a legal purpose by illegal ; 
means. The crime of conspiracy is complete. ; 
if two, or more than two, persons, should agree 
to do an illegal thing, i.c., to effect something , 
in itself unlawful, or to effect by unlawful ^ 
means something which in itself may bo in- , 
different or even lawful. 28 C. 797. 

(6) — Cofispiracy, uyider Indiayi haw — 6’. 107 , 
Peiial Code, — Conspiracy is not a substantive ! 
offenco in India. However, s. 107, laying | 
down the law on the abetment of a crime, 
incorporates in it the crime of conspiracy. 28 
C. 797. 

(l)Svidence Act, s. 10 —Coyispiracy, what 
amounts to — Abetmeyit of kidnapping Penal j 
Code, 88. J09, 363.— A conspiracy, within the 1 
terms of s. 10, contemplates something more | 
than the joint act of two or more persons to , 
commit an offence. Where a child was kid- 
napped after a visit to the accused’s house, by 
the servants of the person whose paramour the 
accused was, and she was charged with the 
abetment of kidnapping and it was proved 
that she was very fond of the child, held, that 
the evidence was insufficient to establish the 
charge of abetment, or that, if there was con- 
spiracy, she was a party to it. 4 C.W.N. 528. 

(8) — Conviction for conspiracy, ivhcn yiot 
sustainable. — A conviction for conspiracy 
cannot stand when the charge agjvinst the other 
alleged conspirators has failed. 9 C.L.J. 663 =* 
13 C.W.N. 861 = 2 Ind. Gas. 681. 

(9) — 8. 10, Evidence Act, says that reasonable 
ground for belief in the existence of a conspiracy 
should b^ . shown before evidence is given of the 
acts of persons who, but for such conspiracy, 
would be strangers to one another. The exist- 
ence or fact of conspiracy must be proved before 


Conspiracy — concluded. 

' evidence can be given of the acts of any person 
not done in the presence of the prisoner. Again , 
a statement which is inadmissible under s. 25 
i of the Evidence Act, cannot be used again as 
evidence against the accused under s. 10 of the 
same Act. The criterion in s. 25 for excluding 
a confession is not, to whom was the confes- 
sion made and was it made by a person accused 
of an offence, but to whom was the confession 
made? It it was made to a police-officer, it is 
excluded. Purlher, it is the duty of the 
Sessions Judge to probe the evidence in the 
interest of the prisoner as well as of the prose- 
cution, particularly, where the prisoner is 
not defended. 5 O.C. 321. 

See ABETMENT, 9 A.W.N. 145, 21 W.R. 
Cr. 35, P.L.R. 1900, p. 11, Cr. 

See Grim. Pro. Code (1898), s. 252, 11 
Bom. L.R. 1153. 

See Penal Code, s. 109, 24 M. 523 = 2 
Weir 611. 

See PENAL CODE, ss. 109, 114, 124-A, 

5 M.L.T. 16 = 32 M. 3 = 1 Ind. Cas. 36 = 9 Cr. 
L.J. 130. 

See Penal Code, ss. 121 {a), 122 and 123, 
U.B.R. (1892—1896), Vol. I, 148. 

Constable. 

— Right of police constable to enter houses 
of suspected persons— Assault on the constable. 
—See CRIMINAL TreSP.\SS, 27 52 = 

1 Weir 529 and 346 = 13 M.L.J. 285. 

— Constable firing under orders of superior 
officers, liability of— See UNLAWFUL ASSEM- 
BLY, 21 M. 249 = 1 Weir 310. 

Construction of Statutes. 

See Statutes, Construction of. 

Consular Court. 

(1) — Revisional jurisdiction of High Court 
at Bombay. — The High Court at Bombay has 
no criminal revisional jurisdiction over the 
proceedings of Her Majesty’s Consul within the 
dominions of the Sultan of Muscat. 24 B. 471. 

(54 ) — Consular Court hi Ugayida— Jurisdic- 
tieni over offences committed beyoyid British 
teriitory — Military jurisdictioyi. — Her Majesty’s 
Commissioner and Consul-General in Uganda 
can, as Commander-in-Chief, try foreign sub- 
jects (German in this case) under the martial 
law for offences committed in territories under 
the military occupation of the British, provided 
he does so at the place of military operations. 

{ Rat. Un. Cr. C. 880 = Cr. Rg. 3 of 1897. 

See Jurisdiction of Criminal Courts, 
19 B. 741. 

Contagious Diaeasee Act. 

See ACT XIV OF 1868. 

Contampt of Court. 

See Contempt op Lawful authority. 
See Penal Code, ss. 172—190. 
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Contempt of Court — continued. 

(1) — Penal Code, s. 174 — Non-attendance in 
obedience to summons — Contents of summons . — 
A summons should be clear and specific in its 
terms as to the title of the Court, the place at 
which, the day, and the time of the day when, 
the attendance of the party summoned is 
required, and it should go on to say, that such 
party is not to leave the Court without leave, 
and if the case, wherein he has been summoned, 
is adjourned, without ascertaining the date of 
the adjournment. A conviction under s. 174, 
I.P.C., for non-attendance in obedience to a 
summons, was set aside on the ground, that 
the summons contained no mention of the place 
at which the parties summoned were to attend, 
nor the time of the day when their attendance 
would be required. 5 A. 7. 

(2) — Where a person summoned to appear 
before a public servant on a certain day was 
not informed of it till three days subsequent to 
that day, held, that he was not bound to appear 
before the Court as soon as he became aware 
of the summons to appear on a previous day, 
and that he was not, therefore, liable to be 
punished under s. 174, I.P.G. 1 N.W.P. 303. 

(3) — Where a person, who was required by 
summons to appear before a Magistrate and to 
answer a criminal charge, waited for two or 
three minutes beyond the time mentioned in 
the summons, and departed, as the Magistrate 
was not present then, held that, as he had not 
waited fora sufficient time, he wa.s guilty of an 
offence under s. 174, l.P.C. lO B. 93. 

(4) — A Magistrate cannot convict a person for 
contempt of Court committed in respect of his 
own authority. A commitment to another 
Magistrate is necessary in all such cases. Rat. 
Un. Cr. C. 64 = Cr. Rg. 25—4—1872. (Rat. 
Un. Cr. C. 45. R.), 

(5) — ;The proper construction of s. 174, Penal 
Code, is that the place where a witness is sum- 
moned to appear must be in British India. 
Where a JIagistrate summoned a person to 
appear before him at a place outside British 
territory, held, that disobedience to such sum- 
mons would not constitute an offence under 
s. 174, Penal Code. 16 M. 463 = 1 Weir 86. 

(6) — The offence contemplated by s. 174, 
Penal Code, is not an omission on the part of 
the person summoned to be at a particular 
place and at a particular time, but an omis- 
sion to appear at such time or place before a 
specific public functionary. Where a public 
servant, who bad summoned the accused to 
appear l^forc him on a particular date at a 
certain place, was absent from that place on 
that date, the accused could not be convicted 
under s. 174 for his failure to attend, even 
though the failure was due to an intention to 
disobey the summons. 20 M. 31 = 2 Weir 83. 

(7) — Where the accused, summoned to appear 

before a Settlement Officer, explained to the 
process-server his inability to be present, but 
the ^tter omitted to mention it to the officer 
isauing the summons, held, that the accused 
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could not be convicted under s. 174, Penal 
Code, for failure to attend in obedience to the 
summons, as the accused could not be said to 
have intentionally disobeyed the summons. 22 

P R. 1880 Cr. 

(8) — Su7U7}ions issued before Tahsildar , — 
Under Madras Act III of 18G9, Tabsildars are 
empowered to issue summonses. Therefore, 
disobedience to such summonses is punishable 
under the first part of s. 174, Penal Code. 6 M. 
H C. App. 44. [D., 3 M.L.J. 241J. 

(9) — The only Act which authorises a Tahsil- 
dar to issue a legal summons is Madras Act 
III of 1869. Disobedience to such summons 
would constitute an offence under s. 174, Penal 
Code. 7 M.H.C. App. 11; 7M.H.C App. 10. 

(10) — Where a Tabsildar issued an order to 
a peon to produce the accu.sed before him to 
maintain his objection to a claim for pre-emp- 
tion in a dnkhil kharij case, and the accused 
refused to attend, held that the refusal to 
attend was not punishable under s. 174, l.P.C., 
as the order had been directed to the peon, and 
that the TahsiJdar was competent to is-suo such 
an order. 6 P.R. 1870 Cr. 

(11) — Summo7is by Revenue officer. — Where 
the accused intentionally omitted to attend 
the Mabalkari's Kacheri to give evidence in a 
revenue case, in obedience to a summons duly 
served on him, held that he was properly con- 
victed under s. 174, l.P.C. 6 B.H.C. Cr. 39. 

(12) — Order by chair7na7i of Municipality - — 
The Chairman of the Commissioners appointed 
under Act XXVI of 1850 is a public servant. 
But he is not legally competent, as sucb, to 
issue an order directing a person to appear 
before him. Disobedience to such an order is 
not, therefore, punishable under s. 174, l.P.C. 

5 B.H.C. Cr. 33. [R.. Rat. Un. Cr. C. 488]. 


(13)— Verbal vrdc7' of Village Magistrate.^ 
A disobedience to the verbal order of a Village 
Alagistrate, directing the attendance of an ac- 
cused person before him, is an offence under 
Penal Code, s.l74. 1 Weir 88 = 7 M.H.C. App. 3. 


(14) — Verbal order to appear when required 
— WTiere a person, being summoned as a defend- 
ant in a case of trespass, was verbally 
by the Magistrate, to appear when reqiiired, 
the Iklagistrate not adjourning the trial to 
any particular day, held, that the person could 
not be convicted of disobedience of summoM 
under s. 174, Penal Code. 1 Weir 82=6 M.H* 
C. App. 10; 5 M.H.C. App. 15. 


{14-a)— T»<min <7 out the Sheriffis offices 
Officers in possession by order of Courf.— 
belonging to N.B., had been seized by t"® 
Sheriff under a writ of fieri facias, which «• 
pressly directed him to take that particnia 
land ; while in possession, his officers were 
turned out by A, who knew that they 
possession by order of the High Court. A 

purchased the right, title, and interest of N-w., 

in the land at a sale held in the Court “ 
Zilla Judge of the 24-Pargana8, in execution 
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of a decree of that Court against N.B. A was 
put in possession by an officer of that Coart, 
Held that the turning out of the Sheriff’s 
officers was a contempt of the High Court. 2 

Ind. Jur. N S. 99. 

(15) — Disobedience to warrant . — Disobedience 
to a warrant issued for the appearance of the 
accused before a Settlement Officer was held 
not to be punishable under s. 174, T.P.C., 
when the warrant was not addressed to them ; 
nor could the accused be committed luider 
s. 224, I.P.C., in the absence of evidence of an 
arrest and subsequent escape. 8P.R. 1881 Cr. 

(16) — Kcsisfmioe of process of Civil Court- 
Jurisdiction of Criminal Court Pencil 

s. J56.— The resistance of the process of a Civil 
Court is punishable, under the Code of Cri- 
minal Procedure, by a Court of criminal juris- 
diction. 2 F. B. 21 = 10 W.R. Cr. 43, 

9 W.R. Cr. 63, [R., 22 C. 759] . 


Code, s. 174— Non-attendance tn 
obedience to order of public servant.— A con- 
viction for non-attendance in obedience to_!in 
order from a public servant, under s. 174, 
Penal Code, cannot be had, unless the person 
summoned was legally bound to attend, and 
refused, or intentionally omitted, to attend. 
10 W.R. Cr. 38. 

Code, s. 174— Disobedience to 
summons served.— In order to make a pereon, 
summoned as a witness, liable under s. Ii4 of 
the Penal Code, the fact must be that he in- 
tentionally omitted to attend at the place or 
time mentioned in tbe summons, or that be 
wilfully departed from the place where he had 
attended before the time at which it was law- 
ful for him to depart. 14 W.R. Cr. 20. 

( 19 ) — Summons not specifying place of attend- 
fince . — Where a summons does not specify tbe 
place at which the attendance is required, a 
person disobeying the summons cannot be con- 
victed under s. 114* 1 Weir 81 — 7 M-H.C. App* 
14; 7 M.H.C. App. 43- 

(20) — ‘Penal Code, s. 174— Scope of .—S. 174, 
I.P.C., does net apply to an escape from cus- 
tody under a warrant in execution of the decree 
of a Civil Court. 1 B.H.C. 38. [J’., 4 N.W.P. 
H.O. 97. U.B.R. (1897—1901), Cl]. 


(21) — Crim. Pro, Code (1882), ss, 480, o37 — 
Cont^pt of Court — Procedure . — The provisions 
of B. 480, Crim. Pro. Code, should bo applied 
then and there, or at any rate before it rises, by 
the Court in whose view or presence a contempt 
has been committed, if it considers that it can 
be properly and adequately dealt with under 
that section. Where a Magistrate, in whose 
presence a contempt was committed, after 
taking cognizance of the matter, postponed 
passing final orders, in order to afford the ac- 
cused an opportunity of showing cause why 
such order should not be passed, and eventually 
fined him, held, that the procedure adopted by 
the Magistrate was an irregularity which was 
cured by s. 687, and that the proper procedure 
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w’ould have been to detain the accused ^iid to 
deal with the matter at once or before rising. 
11 A. 361. [F., 10 C.W.N. 1062 = 4 C.L.J. 
415]. 

(22) — Procedure— Duty and power of Collector 
— Crim. Pro. Code (J^iji). s. 171 Act X of 
1859, s. 147— See 9 W.R. Cr. 3. 

(23) — Contempt of Court— Ss. 244 and 2 of 
Civ. Pro. Code (idSi?).— Proceedings by a 
Court in tbe exercise of its inherent power to 
punish for contempt do not come under s. 244, 
nor under the term “decree ’’ in s. 2 of the 
Civ. Pro. Code. 27 A. 380 = 2 A L.J. 18 = A. 
W.N. 1905. 10. 

(24) — Order of attachment for contempt — 
S. 591, Civ. Pro. Code {18S2).—An order of 
attachment for contempt is not an order in 
the exercise of the High Court’s civil jurisdic- 
tion, and. therefore, does not come within 
the provisions of s. 591 of the Civ. Pro. 
Code. Contempts are of the nature of offences, 
and, therefore, under s. 15 of the Letters 
Patent, 1805. an appeal lies from an order of 
committal for contempt. Tn dealing with an 
appe.al from such an order, the appellate Court 
will go behind the order the disobedience to 
which constitutes tbe contempt. 7 B. 5 

(25) — not producing the document 
—Civ. Pro. Code (1882), s. 174— Crim. Pro. 
Code (1682), s. 4S0— Penal Code, s. 175.— Tho 
jurisdiction to punish under s. 174, Civ. Fro. 
Code, exists only in the case of a witness, who, 

! not having attended on summons, has been 
arrested and brought before the Court. The 
case of a witness who, having a document, 
will not produce it, is provided for by s. 480, 
Crim. Pro. Code. Where a witness denies, on 
oath, that he has the possession of, or means 
of producing, a particular document, he can, 
i if he i.s guilty of falsehood, be prosecuted for 
giving false evidence in a judicial proceeding. 
12 B. 63. 

(26) — Penal Code, Act XLV of I860, s. 228 — 
Prevaricationin giving evidence. — Prevarication 
in giving evidence is not an offence under s. 228 
of the Penal Code. 4 B.H.C* 6 Cr. [I?., Rat. 
Un. Cr. C. 69. 47.8]. 

(27) — Prevarication by a witness may amount 
to a contempt of Court within the meaning of 
s. 228, I.P.C.. and s. 435. Crim. Pro. Code. 
1872. 10:B.H.C. 69. [R., Rat. Un Cr. C. 473]. 

(28) — Though prevarication or persistent refu- 
sal to answer questions does not necessarily con- 
stitute theoffence of contempt of Court, it may, 
according to circumstances, amount to inter- 
ruption in a judicial proceeding punishable 
under the section. Rat. Un, Cr. C, 473 = Cr. 
Rg. 31 of 1889. 

(29) — Refusal or neglect to return direct 
answers to questions does not amount to an 
offence under s. 228 of the Penal Code. 4 
B.H.C. Cp. 7. tR., Rat. Un. Cr. C. 69] . 

I (80) -CcmtemptofCouri— Rule n\s.\ and order 
i for attachment granted late. — Where a rule nisi 
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for attachment against certain defendants in a 
suit, who were guilty of contempt of Court in 
not obeying an order with reference to the 
appointment of a receiver, was granted late on 
account of their having been evading service 
fraudulently, held that the objection that the 
rule and order were made late could not be 
raised by them. 7 B.H.G. O.C. 172. [fl.. 8 
B.H.C.O.C. 236]. 

(31) — Ac/ XI of 1843, s. 8—Mahal)cnyi\tcith 
powers of Second doss Maf)\strate — Penal Code, 
s. 174 . — A Mohalkari with the powers of a 
Second-cla«s Magistrate cannot issue a 
summons under s. 8 of Act XI of 1843. A 
person disobeying such a summons cannot be 
convicted under s. 174 of the Penal Code. 
8 B.H.C. Cp. 19. 

(32) — Lan(f7iage which strikes at the root of 
all respect for the Court and its authority 
amounts to contempt — Criticism of Judge or 
Court how far justifiable . — Any act done or 
writing published, calculated to bring a Court 
or a Judge of the Court into contempt, 
or to lower his authority, or to obstruct 
or interfere with the due course of justice 
or the lawful process of the Court, is a 
contempt of Court. Judges and Courts are 
alike open to criticism ; and if reasonable argu- 
ment or expostulation is offered against any 
judicial act as contrary to law or the public 
good, it is not a contempt of Court. 10 Bom. 
L.R. 1040 = 4 M.L.T. 359 = 33 B. 240 = 8Cp. L. 
J.426 = 2Ind. Cas. 288. 

(33) — Crim. Pro. Code, Act X of 1872. ss. 49. 
471 — District Magistrate— A llocation of business 
— Contempt of Court . — Any general allocation 
of business in various parts of the District 
made by the District Magistrate does not con- 
trol the special power conferred on a Court to 
send cases of contempt of its authority to some 
other Magistrate. The latter may try it him- 
self or transfer it to some other Court, if he is 
competent to do so. Rat. Un. Gr. C. 88. 

(34) — Magistrate — Powers of — Pleader not 
behaving properly . — A Criminal Court has no 
right to ask a pleader to sit down in the middle 
of an examination of a witness because he is 
asking irrelevant questions, or to refuse to 
allow the pleader to examine other witnesses 
because he has not apologised for the contempt 
he showed in examining the previous witnesses, 
or to ask the accused to engage another pleader 
because his pleader did not behave properly. 
The Magistrate can only rule questions as irrele- 
vant, and if the pleader is persistent and dis- 
respectful and wastes the time of the Court 
and tries its patience, the Magistrate can 
commit for contempt. Rat. Un. Cr. C. 861 = 
Cf. Rg. 26 011896. 

(35) — Imprisonment for contempt of Court — 
8s. 341 and 342 of the Civ. Pro. Code (of 1877), 
applicability of — High CourVs jurisdiction . — 
Ss. S41 and 342 of the Civ. Pro. Code (of 
1877) apply only to cases of imprisonment 
under process of execution of decrees, and not 
to cases of imprisonment for contempt of Court. 
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So, where a party had been imprisoned for 
disobedience of an order of the Court in an 
I administration suit, he could not apply to be 
discharged under s. 341, on the ground of his 
having been in prison for six months. [E., Rat. 
XJn. Cr. C. 614.] The High Court's jurisdiction 
to imprison for contempt has been inherited 
i from the old supreme Court, upon which it was 
conferred by the Charters of the Crown, invest- 
ing it with all the process and authority of the 
! then Court of King’s Bench and of the High 

Court of Chancery in Great Britain: and this 

• ■ 

i jurisdiction has not been removed or affected by 
' the Civ. Pro. Code of 1877. (Per WHITE, J.) 4 
j C. 655. (P.. Rat. Un. Cr. C. 614 ; R., 7 B. 1, 
7B. 5, 14 B. 353] . 

(36) — Contempt of Court — Powers of High 
Courts — Origin of jurisdiction.— The High 

1 Courts in the Presidencies are superior Courtsof 
I Record, and the offence of contempt, and the 
’ powers of the High Court for punishing it. are 
I the same in India as in England, not by virtue 
of the Penal Code for British India and the 
Crim. Pro Code, but by virtue of the common 
law of England which was introduced at the 
time of the establishment of the Supreme 
Courts. Such jurisdiction has not been aflect- 
, ed bv the Crim. Pro. Code. 10 C. 109, P.C. = 

' 10 i.A. 171. i;P.,8B. 380, Rat. Un. Cr. C. 

614, 2 Bom. L.R. 130, 33C. 927 = 3 C.L.J. 

, 67]. 

I • 

(37) — Libel upon Judge in his judicial capa^ 

\ city — Punishment — Offence not included in 
; Penal Code — Contempt of Coiirt — Crim. Pro. 

1 Code (1882). s. 5.— Chap. 21, “ of defamation,” 

in the Penal Code, does not define “contempt 
' of Court ’’ or make any provision for the 
: punishment of a contempt of Court, by the 
I publication of a libel reflecting upon a Judge 
i in his judicial capacity, in reference to his con- 
1 duct in the discharge of his public duties, 
j Though the offence may doubtless be punished 
i under the chapter, it does not preclude tM 
! publisher from being summarily punished by 
the High Court for a contempt of Court with 
' fine, or imprisonment, or both. Such a ton- 
: tempt of the High Court by a libel published 
j out of Court, when the Court is not sitting. ^ 

^ not included in the words “ offences under the 
I Indian Penal Code ” or “ all offences under any 
' other law," in s. 5 of the Crim. Pro. Code, 

! though the contempt may include defamation. 

It is something more than mere 
j and is of a different character. 10 C. 109, k* 

= 10 I.A. 171. [R., 2 Bom- L.R. 130j. 

(38) — Ooiir/s of Record— Power under Common 

Law.— By the Common Law, every 
Record is the sole and exclusive Judge of wMs 
amounts to a contempt of Court. 10 C. iwv* 
P.C. = 10 I.A. 171. 

(S9)— Reg. TV of 1816 (Village 
ss. 15 and 16 — Summons by Village 
Disobedience to summons — Penal Com, s. i • 

— The provisions of s. 174, Penal , 

in con^ct with those of Reg. IV of W16, 
effect may, therefore, be given to botn. r 
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s. 16, cl. 3 of the Regulation, a summary 
power to impose a fine on a person, who dis- 
obeys his summons, is conferred on a Village 
MuusifI analogous to that conferred on the 
Civil Courts by s. 170, Crim. Pro. Code. In 
ordinary cases, where there are no aggravating 
circumstances, the Village Munsiff or Civil 
Court would act discreetly in employing the 
special power conferred on it, but if a charge 
is instituted in a criminal Court under the 
I.P,C., it must be dealt with by that Court. 

6 M. 249 = 1 Weir 89. 

(40) — Criw. Pro. Code ss. 476, 477, 

480, 485 and 487 — Jnrisdiclicn of Magistrates 
to try person for offences committed before him 
— Penal Code, s. 175. — Onlv in cases provided 
for in ss. 477, 480 and 485. Crim. Pro. Code, a 
Court, ether than the High Court, can try any 
person for offences committed before itself. An 
offence under s. 175, Penal Code, does not come 
under any of these sectio)is, and, therefore, a 
Magistrate, before whom the offence is commit- 
ted. is precluded by the provisions of s. 487 
from trying the case himself. 13 M. 24 = 2 
Weir 610. 

(41) — Crim, Pro. Code (ii>6'i;?), ss. 195. 480, 
482 and 537— Insulting a Village Munsiff 
while sitthig in a stage of judicial proceedvuf — 
Penal Code, s. 228 — Power of s€CO)id class 
Magistrate to try the charge without any com- 
plaint by Village Munsiff. — The accused was 
charged under s- 228, Penal Code, with having 
intentionally offered an insult to a Village 
Munsiff, while sitting in a stage of a judicial 
proceeding, and was convicted by a second 
class Magistrate, in the absence of any com- 
plaint by the Village Munsiff, Held, that the 
provisions of ss. 480 and 482, Crim. Pro. Code, 
do not apply to Village Magistrates, that the 
defect of the absence of complaint by the 
Village Munsiff was covered by s. 537 and that 
the second class Magistrate was of a grade 
competent to try the complaint. 16 M. 131 = 

2 Weir 605. [R., A.W.N. 1904, 266} . 

(42) — Fine for contempt of Court — Pecording 

reasons. — A Criminal Court inflicting a fine for 
contempt of Court should specifically record its 
reasons^ and the facts constituting the con- 
tempt, with any statement the offender maj' 
make as well as the finding and sentence. 4 
H.H.C. 229. [F., 4 C.L.J. 415=10 C.W.N. 

1062] . 

(43) — Crim. Pro. Code {1861), s. 273 — 

Madras Act I of 1863, ss. 1 and 2 — Jurisdiction 
of Magistrate to punish for disobedience to his 
bw7i summons. — tinders. 273, Crim. Pro. Code, 
read with ss. 1 and 2 of the Madras Act I of 
1863, a subordinate Magistrate is competent 
to convict persons under 3. 174, 1. P.C., for dis- 
obedience to summons issued by himself. 4 
M.H.G. App. 81. 4 M.H.C. App. 52). 

(44) — Crim. Pro. Code {1861), ss. 172 to 175 — 
Disobedience to summons — Jurisdiction . — A 
Magistrate may. under the general provisions 
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of the Crim. Pro, Code, try the offence of 
disobedience to his own summons. 4 M.H.C. 
App. 52 (4 M.H.C. App. 61, B.). [D., 2 Weir 
612 = 3 M.L.J. 241j. 

. (451 — Crim. Pro. Code {I89S). s. 4S0 — Coji- 
I tempi of Court — Walking with creakvig shoes — 

! Accused committing sorne act not enumerated in 
i s. 480 — Power of Coui't to punish — Abuse of 
I power. — Held, that, merely because the accused 
I walked with creaking shoes on his feet near the 
. Court-room, a Court is not justified in arriving 
at the conclusion that the accused intended 
; to insult it or interrupt it in its work, and 
I that a conviction by the lower Court in such a 
' case is an abuse of the power conferred by the 
legislature on Courts to punish wilful acts of 
contempt or interference with the due dis- 
I charge of judicial duties. Under s. 480, Crim. 
Pro. Code, a Court has power only to deal 
with the accused if he committed one of the 
offences enumerated therein. 5 M.L.T. 286 
= 1 Ind. Cas. 560. 

(46) — Penal Code. s. ISO—Befusal to sign 
deposition given in Revenue inquiry. — A wit- 
ness is not legally bound to sign a deposition 
given by him in a Revenue inquiry. 1 Wcir = 

6 M.H.C, App. 14. 

{47) -Penal Code, s. 174 — Revenue Officers 

• summojting village official to attend jor carry- 
I ing out a sale of land for revenue arrears — 

Legality of the summoiis — Madras Act III of 
1360. — Madras Act III of 1869 confers no 

* authority upon Revenue Officers to summon a 
subordinate to attend for the purpose of carry- 

! ing out a sale of land for arrears cf revenue. 
Disobedience to such summons is not punish- 
able under s. 174, Penal Code. 1 Weir 90 = 5 
M.H.C. App. 27. [R., 1 Weir 90 = 7 M. 197. 

’ F.B.] 

(48) — Crim. Pro. Code {1898), s. 480 — Con- 
; tempt of Court. — The power of Magistrates to 
punish any person for an offence committed in 
contcihpt of their own authority is restricted 
I by the provisions of s. 480, Crim. Pro. Code. 

I 12 C.P.L.R. Cr. 15. 

i (49) — Jurisdiction — Preferring of false charge 

I — Prosecution for contempt of Courf. — A person 
who prefers a false charge commits a contempt 
of Court, and is. therefore, not triable by the 
Magistrate to whom the complaint is present- 
ed. As there has been in such a trial, a fatal 
defect of jurisdiction, there should be a retrial 
by a competent Court. Per Boulnois and 
1 Melville, JJ. (Lindsay. J., dissenting). The 
Chief Court exercising its discretion under 
s. 297, Crim. Pro. Code, 1872, should order a 
new trial, if the accused is not prejudiced by 
such a trial. Per Lindsay. 3 P.R. 1875 Cr. 

(50) — Penal Code, s. 211 — Jurisdiction. — A 
Magistrate, to whom a complaint is presented 
and who has tried the case, cannot convict the 
complainant for an offence under s. 211, 1.P.G. 
3 P.R. 1677 Cr. 
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(51) — Complaint to police — Conviction hy 
Magistrate for making false charge --Jurisdic- 
tion . — Where a complaint to the police was re- 
ported to the Magistrate who convicted the 
complainant for making a false charge, held, 
that he had no jurisdiction to try the case. 
4 P.R. 1876 Cr. [Not F., 30 P.R. 1882 Cr.]. 

(52) — Conduct of a pleader in a suitor's capa- 
city.— The conduct, which is in itself indefensi- 
ble and amounts to gross misconduct in an 
advocate, is not taken out of s, 41, Legal 
Practitioners Act, hf a mere colourable pre- 
tence that it was the conduct of a suitor or 
accused in that capacity. 5 P.R. 1902, F.B. 

(53) — Offence under Penal Code, s. 181 — 
Jurisdiction to try the offence . — The offence 
specified in s. 181, I. P. C., when committed in 
a Court of Justice, is a contempt of Court. 
The Court in which the offence was committed 
cannot try it. 7 P.R. 1874 Cr. 

ibi)— Judicial proceedings, tchat amounts to. 
— Where the accused was committed under 
s. 228, T.P.G., and s. 480, Crim. Pro. Code. 1882, 
for contempt of Court, in having insulted the 
Court after the recording and reading out of an 
order calling upon him to give security, held, 
that he was properly convicted. The announce- 
ment of the order under s. 107, Crim. Pro. 
Code, was undoubtedly a stage in a judicial 
proceeding, and such proceedings must be held 
to have continued until the accused was allow- 
ed to leave the Court after executing the bond, 
or was removed in custody on failing to exe- 
cute it. The whole sitting for the disposal of 
judicial work from the opening to the rising of 
the Court is a judicial proceeding and the 
necessary interval between the conclusions of 
one case and the opening of another is a stage 
Jn a judicial proceeding. A Magistrate cannot 
be considered to have concluded a case the very 
moment he has announced the order, while 
the judgment is still in his hands and before 
he could possibly have turned to any other 
occupation. Per Frizelle, J. 16 P.R. 1897 
Cr. 

(55) — Refusal to assist in apprehension of a 
■criminal . — Persons refusing to aid in the ap- 
prehension of a criminal cannot be fined sum- 
marily without a trial according to law. 18 

P.R. 1869 Cr. 

(56) — Failure of arbitrators to attend Court. 
— The failure of arbitrators in a civil suit to 
attend Court in obedience to a summons was 
held not to bo punishable under s. 174, I.P.C. 
18 P.R. 1875 Cr. 

(57) — Refusal for attachment in execution of 
a decree. — A Judge, whose order for the attach- 
ment of the judgment-debtor’s property in 
execution of a decree has been disobeyed, has 
no jurisdiction, as a Magistrate, to try and con- 
vict the accused of an offence under s. 186, 
I.P.C. 22 P.R. 1879 Cr. 

(58) — Qiving false evidence — Penal Code, 
■s. 191 — JuTxsdiction to try . — A judicial officer. 


I before whom the offence of giving false evidence 
had been committed, might himself try and 
piinish the offender. 25 P.R, 1873 Cp. 

(59) — Disobedience to summons — Tahsildar's 
power to try the accused. — Neither the Tahsil- 
dar nor the Naib-Tabsildar is competent to 
commence proceedings on the criminal side of 
his Court for an offence under s. 174, I.P.C., 
for the non-attendance of lambardars and 
Patwaris in obedience to summonses issued by 
him. 28 P.R. 1869 Cr. 

(60) — Crim. Pro. Code Act XXV of 1861, 
ss. 163 and 108 — Jurisdiction of Small Cause 

I Court. — A Judge of a Small Cause Court in the 
mofussil found a judgment-debtor guilty of 

' resisting an officer of the Court in attaching 
property in satisfaction of a decree, and fined 
him. Held that the Judge acted without juris- 
diction. He ought to have sent the judgment- 
debtor before the Magistrate. 2 B-L.R.A.O. 
188 = 11 W.R. 62. 

(61) — Crim. Pro. Code (1861), s. 219— For- 
feiture of recognizance. — In consequence of the 
default in appearance by the person bailed, the 

! surety was compelled to pay the penalty men- 
tioned in the recognizance. Held that, not- 
withstanding s. 219 of Act XXV of 1861, the 

I accused might have been proceeded against for 

I contempt of Court under s. 174 of the Penal 

' Code. 1 B.L.R. A. Cr. 1 = 10 W.R. Cr. 4. 

\ 

I 

I (62 ) — Sending officer to Judge to ask for ex- 

planation of language used on the Bench . — A 
barrister, offended by the use of a strong ex- 
pression on the part of a Judge while sitting 
in Court, sent an officer to the Judge’s private 
residence upon a pacific errand to ask for an 
explanation. Held, by nine Judges out of 

! eleven, that the party sending the message 
and the party conveying it were guilty of a 
contempt of Court. 1 Hyde 79. 

(63) — Carrying of crops pending suit for reM 
— Ground for disiyiissal of suit. — During the 
pendency of a suit for rent, the plaintiff pro^ 
cured an attachment of the growing crops, 
and afterwards, without authority and before 
the suit was determined,- carried off some ot 

! the crops. Held that, although this was an 
act properly punished by the Court below as a 
contempt with a fine, it was no gron^ for 
dismissing the suit. Marsh 21 = 1 Hay 55. 

(64) — Applicatioyi for discharge — Practice.-^ 
When a person is in custody for contempt o 
Court, any application for releaM 

made to the committing Judge. It is advisab , 
but not necessary, to limit the peri(^ of win 
mitment to a fixed time. 1 Ind. Jor. 

23. 

(65) — Sending case for investigation^P^^ 
Code, s. 174— Crim. Pro. Code Act XXV^ 
1861, s. 171— Power of Subordinate 
irate . — A Subordinate Magistrate has no 

to try an offence punishable under ^ 
the Penal Code, committed against ms 
Court, but is bound, under s. 171 of the 
of Criminal Procedure, to send the case, u, *■ 
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Contempt of Court — continued. 

his opinion, there is sufficient ground for in- 
-vestigation, to a Magistrate having power to : 
tr}’ or to commit for trial. 5 B.L.R. 100= ' 
13 W.R. Cr. 66. [F., 14 W.R. Cr. 74, 15 NV.R. I 
Cr. 2. 88 : D., 8 B L.R. 422. P.B., Rat. Un. 
Cr. C. 64; R., 17 W.R. Cr, 39]. 

(66) — Person uiider contempt — Privilege from ! 
arrest — Party to suit proceeding to Court . — 
When a writ'of attachment for contempt was | 
issued by the Court against a party to a suit in 
that Court, held, he could not claim privilege 
from arrest while proceeding to the Court for 
the purpose of attending the hearing of his suit. 

4 B.L.R. O.G. 90. 

(67) — Prevarication — Crim. Pro. Code (1872), | 
s»435. — Prevarication and refusal to answer on 
the part of a witness may a mount to a contempt ■ 
of Court within the moaning of s. 228, I.P.C., ; 
ands. 435, Crim. Pro. Code. Cr. Rg. 16-3--1371. 

I 

(6g) — Contempts generally— Coynmunication 
with Judge. — It is contrary to the practice of , 
all Courts of Justice, unfair to an adversary. | 
and a contempt of Court, for a suitor, under 
any pretext whatever, to communicate with a ! 
Judge, except by public proceedings in open 
Court, respecting the merits of any case in 
which be is interested, and which is either 
pending in the Court of such Judge or likely to 
come before him. i W.R. 86. 

(69) — Contempts generally -O^cer of Court 
accepting bribes— Person offering bribes to ' 
officers— Power of High Court. — Any officer of ] 
the High Court, who asks for or accepts a , 
present from any person in whose favour ; 
judgment is pronounced by the Court, is guilty 
of a gross breach of duty and a contempt of 
Court. So, also, any person who offer.s or gives 
such present is guilty of a contempt of Court. 

8 W.R. Cr. 32. 

( 70 ) — Peyial Code.s. 174—Evideyxce of yiotice 
to attend. — Before convicting a person under 
B. 174 of the Pen.il Code, it is necessary to 
prove that he had notice to appear at a certain 
time and place, and that he did not do so. 17 
W.R.Cr. 33. 

( 7 j) — PenalCode, s,22S — Jurisdictiontotry.— 
An officer before whom, whilst he is acting in 
a particular capacity, an offence under s. 2‘28 
of the Penal Code is committed, cannot, in 
another capacity, take up and try the offeuco. 
12 W.R. Cr. 18. 

(72) — Giving evidence reluctantly and in- 
consistently. — No conviction can bo had under 
B. 238 of the Penal Code, simply because 
witnesses in a case give inconsistent evidence, 
and give their evidence reluctantly, and take 
up the time of the Court. IS W.R. Cr. 5. 

(73) — Penal Codecs. 228 — Obstruction of public 
servant. — A party, who bids for an estate at a 
sale in execution, knowing that he is not able 
to deposit the earnest money, obstructs the 
business of the Court, and is guilty of a con- 
tempt of Court, punishable under s. 228 of the 
Penal Code. W.R. 1864 Mis. 3. 

64 


Contempt of Court — continued. 

(74) — Penal Code, s. 228, — In a conviction 
under s. 228, Penal Code, it ought to be stated 
that the Judge was sitting in a stage of judicial 
proceeding, the nature of which should also be 
stated. 12 W.R. Cr. 64. 

(75) — Pe»iaZ Code, s. 228—Iydentioyi to insult, 
proof of. — Before a conviction can be had, under 
s. 223 of the Penal Code, of offering an insult 
to a public servant, it must be proved that 
there was an intention to insult. 15 W.R. Cr. 
62. 

(76) — Procedure — Wheyi senteyiceof imprisoyi- 
ynent necessary —Crityt. Pro. Code (1801). s, 103 
— Peyial Code, s. 179. — Under s. 163 of the 
Code of Criminal Procedure, if a Court, before 
which the offence of contempt, under s. 179 of 
the Penal Code, is committed, considers that a 
sentence of imprisonment is called for, it should 
record a statement of the facts constituting 
the contempt and the statement of the accused, 
and forward the case to a Magistrate. 11 W.R. 
Cr. 49. 

(77) — Procedure — Seyiding case for iyivestiga- 
tion — Crim. Pro. Code (1801), s. 172. — A Civil 
Court may, under s. 171 of the Code of Crimi- 
nal Procedure, transfer a case to the Criminal 
Court for investigation, without specifying the 
particular officer by whom it is to be investi- 
gated. 13 W.R. Cr. 45. 

(78) — Jurisdiciioyi~-Coynplaint to 2yolice sub- 
yiiitted to Magistrate — Coyyipeteyicy of the latter 
to try coyyiplamoyit for ayi offence under s. 182 or 
s. 211, I.P.C. — Where a complaint is made to 
the police and the police submitted a report to 
a Magistrate, the latter is not incompetent 
to try the complainant for an offence under 
s. 182 or s. 21i, I.P.C. 30 P.R. 1882 Cr. (4 
P.R. 1876 Cr., Not F.). 

(79) — Applicatioyi for transfer oa the ground 
of probable failure oj justice. — A person, who 
applies to an Appellate Court for a transfer of 
a suit on the ground of a likelihood of mis- 
carriage of justice, if the case were retained in 
the particular Court, cannot be convicted, on the 
transfer being refused, for contempt of Court 
under s. 163, Crim. Pro, Code, 1861. 34 P.R. 
1869 Cr. 

(80) — Duty of Court taking syimmary action 
under s. 481, Crim, Pro. Code. — Under the 
provisions of s. 481, Crim. Pro. (5ode, 1882, 
the record of a Court taking summary action 
must show the nature and stage of the judicial 
proceedings in which the Court interrupted or 
insulted was sitting and the nature of tho 
interruption or insult. 36 P.R. 1886 Cr. 

(81) — Putting irrelevant and vexatious ques- 
tioti after being waryied. — Persisting in putting 
irrelevant and vexatious questions to a witness 
after warning might amount to a contempt. 

44 P.R. 1867 Cr. 

(82) — Failure to appear before a Civil Court 
as entered into in a recognizance. — A defend- 
ant, who was ordered to attend Court until the 
decision of a civil appeal filed against him, 
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Contempt of Court — concluded. 

and who entered into a recognizance, which 
was taken by the Original Court, could not be 
sentenced to pay a tine for having failed to duly 
attend Court. 75 P.R. 1868 Cr. 

(83) — Minor under Court of Wards — Liabi- 
lity for disobedience by his servants. — A minor 
under the Court of Wards cannot be convicted, 
under s. 174, I.P.C., for disobedience by his 
servants of a lawful order duly promulgated 
with reference to such property. 84 P.R- 1866 
Cr. 

.Sec AliSCONDING OFFENDER, 7 W.R. Cr. 
40. 

See B05I. Act XXVI of 1850, 5 B.H.C. Cr. 
33. 

See Mad. Act III op 1869. 5 M. 377 = 
1 Weir 91, 7 M. 197 = 1 Weir 90. 12 M. 297 = 
1 Weir 98, 7 M.H.C. App. 10 and 11,6 M.H.C. 
App. 44. 

See appeal, 16 P.R. 1887 Cr. 

See Arrest, 4 B.L.R. O.C. 90. 

See Bail, 12 W.R. Cr. 18. 

See Criminal Cases, 5 Bom.L.R. 343. 

See CrIM. Pro, Code (1898), ss. 369, 480, 
481,10 C.W.N. 1.062 = 4 Cr.L.J. 415 = 4 C.L.J. 
210 . 

See CRIM. PRO. Code (1898), s. 480, 2 
Weir 603, 2 Weir 606. 

— Procedure to be adopted by Magistrates in 
trying cases of — See CRIM. PRO. CODE (1899), 
ss. 480 and 4S1, U.B.R. (1892—1896), Vol. I, 52. 

— Procedure when committed in view of the 
Court— See CRIM. PRO. CODE (1898), ss. 480, 
481 and 487, Colm. Dig. Cr. 45 of 1876. 

— Procedure in cases of — Jurisdiction — See 
CRIM. Pro. Code (1898), ss. 480 and 487, 

L. B.R. (1893—1900), 20. 

See Crevi. Pro. CODE (1898), ss. 481, 482, 
195, 476, 1 A. 625. F.B, 

See Crim. Pro. Code (1898), s 482, 2 Weir 
604. 

See Crim. Pro. Code (1898), s. 487, Colm. 
Dig. Cr. 27 of 1876, Colm. Dig. Cr. 41 of 1876, 
Colm. Dig. Cr. 44 of 1876. 

See High COURT, Jurisdiction of. Rat. 
Un. Cr. 0. 614. 

See INJUNCTION, 6 C. 445 = 7 C.L.R. 350. 

See Joint Trial, a.w.n. 1883, 25. 

See Magistrate, Jurisdiction op, 2 
Weir 38 = 7 M.H.C. App. 43. 

See Penal Code, s. 228, 29 P.L.R. 1903, 
137 P.L.R. 1903. 

See Perjury, 13 C.W.N. 685, P.O.=6 

M. L T. 9 = 19 M.L.J. 324. 

See Pleader, 7 B.H.o. a.c.j. io2. 

See SENTENCE, 6 M.H.C. App. 16. 


Contempt of Lawful Authority. 

See Contempt of Court. 

(1) — Penal Code^ s. 185— Bidding at auction 
without intending to purchase. — A person is 
guilty of contempt under s. 185, Penal Code, 
who bids for the lease of a ferry sold at a 
public auction by a Magistrate, without intend' 
ing to perform the obligation under which ho 
la^'s himself by such bidding. 3 W.R, Cr- 33. 

(2) — Crim. Pro. Code, Act X of 1872, s. 473 
— Penal Code, s. 174 — Conte^npt. — A trial for 
contempt in not obeying a summons issued by 
a Magistrate cannot be held by the same 
Magistrate- Rat. Un. Cr. C. 70 = Cr. R^« 
17—4—1873. 

(3) — Disobedience to ywathugyi’s ordei — 
Lower Burma Village Act, s. 9 i2). — A villager, 
who, ordered by the ywathugyi to remove himself 

! to a village X, removes himself to village Y, is 

I not guilty of a neglect or refusal to obey the 
yu'athugyi'soidcx. L.B.R. (1893 — 1900), 218. 

I See PENAL Code, s. 173, 6 A.L.J. 777. 

I See Pen.\L Code, s. 174, Rat. Un. Cr. C. 76. 

See Penal Code, s. i 88. Rat. Un. Cr. 0. 
433. 

! See SANCTION TO PROSECUTE, 2 B. (>53. 

« 

Continuing Offence. 

See Conviction. 

—Penal Code, s. 363— Kidnapping.— The 
offence of kidnapping under s. 363, Penal Code, 
is not a continuing offence. 19 A. 109. 

See BOM. ACT III OF 1888, ss, 471. 472, 
22 B. 766. 

See U.P. act I OF 19(X), s. 147, 24 A. 309 
= A W.N. 1902. 70. 

— Additional fine for, validity of — See 
TONMENT Code, 1899, s. 26, Rule 2, 22 B. 841- 

Contraband Salt Act, N.W P. 

See PUNJ. ACT XXXVI OF 1955. 

Contract. 

— Breach of contract — See ACT XIH OF 1659. 

— Compounding criminal offences — See ACT 
IX OF 1872. 

— Contract — Subsequent conduct 
If the parties who have entered into detoiie 
and distinct terms involving certain 
results — certain penalties or legal forfeito 
afterwards by their own act or with ? 
consent enter upon a course of ne^tia 
which h.as the effect of leading one of the P® , 
to suppose that the strict rights . 

the contract will not be enforced or will P 
in suspense or held in abeyance, the -.1 

might have otherwise enforced 
not be allowed to enforce them where * _ 

be inequitable, having regard to the 
which have thus taken place between the pa 
29 B. 35 = 6 Bom. L.R. 667. 

See Duress, l C. 330. 
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I Conviction — continued. 


Contract Act. 

See Act IX OF 1872. 

Contradictory Statements. 

— Contradictory statements, reconciliation of. 
—In charges founded upon supposed contradic- 
tory statements, every presumption in favour of 
the possible reconciliation of the statements 
must be made. 10 B. 124. [R., 6 Bom. L.R. 

379 = 28 B. 533]. 

• See PEN.\L Code, ss. 182, 193, 5 A. 17. 

Contributory Negligence. 

Sec Penal Code, s. 304-A. l Weir 322 = 
6M.H.C. App. 31. 1 Weir 327. 

Conversion. 

(1) — Relapse of Chrislia7i husband and wife 
to Hinduism — Necessity for second tnarriage 
ceremony according to Hindu rites. — The Hindu 
liaw might possibly not recognise as valid a 
marriage obligation under the Christian status, 
and would not regard such a contract as a 
Hindu marriage. But if husband and wife I 
reverted to Hinduism at the same time, the 
caste would recognise the m.arriage union, 
though contracted in another status, as a valid 
one, and would neither insist upon a second 
marriage being performed according to the 
Hindu ceremonial, nor permit the relapsing 
wife to contract a Hindu marriage with another 
man. 1 Weir 563. 

— Conversiono f Hindu wife to 'Mahomedan- | 
ism and remarriage with Mahomedan — See 
BIGAWT, 4 B. 330, 18 C. 264. 

— Marriage according to Hindu rites of 
relapsed convert — Subsequent conversion and 
marriage to Christian — See BIGAMY, 10 M. 
218 = 1 Weir 666. 

— Second marriage with a Hindu woman by 
a person relapsing from Christianity to Hindu- 
ism — Bigamy — See BIGAMY, 1 Weir 561 = 3 M. 
H.C. App. 7. 

SecFALSE EVIDENCE, IWeir 159 = 4 :^LH. 

O. 186. 

See Maintenance, 4 M.H.C. App. 3. 
Convict. 

— Bringing convicts to Court in chains, pro- 
priety of. — As a general rule, a convict should 
be reiicv^ of his chains, when brought before 
a Court for trial or as a witness. 4 U.H C. 

App. 69. 

Convict Warder. 

See PENAL CODE, s. 21, 22 P.R, 1908 Cc. = 
^ Cr. L.J. 90. 

See PUBLIC SERVANT, Rat. Un. Cr. 0. 389. 
Conviction. 

See PREVIOUS Conviction. 

See Sentence. 

' (1) — Not to he based on the weahness of the 

defence. — A conviction ought not to be.based.on 


the weakness of the defence, but on the strength 
of the prosecution. 2 A. L.J. 411 = 2 Cr. L.J. 
352. 

(2) — Conviction without evidence— Illegal 
conviction. — A conviction on no evidence is 
wrong in point of law. 7 W.R. Cr. 6 ; 8 W.R. 
Or. 59. 

(3) — Conviction on statement of compla inant . — 
AcoDviction on the statement of a complainant 
is lawful. 22 W.R. Cr. 32. 

(4) — Conviction on plea of gnilty without 
assessors — Crim. Pro. Code (.4c’f XXV of JSOl), 
s, 30‘J. — A conviction of a prisoner on a plea of 
guilty before a Court of Session is valid, 
although there were no asse.ssors. 2 B.L.R., 
F.B,, 23 ; 10 W.R. Cr. 43. 

{6) — Double conviction for same offence — 
Illegal couuic^ton — Sec 24 W.R. Cr. 46. 

(6) — Conviction on evidence taken before 
another Magistrate — Illegal conviction. — When 
a prisoner is convicted by one Magistrate upon 
evidence previously recorded before another, 
the defect cannot be cured by the evidence beijig 
again recorded, and the conviction confirmed. 

8 W.R. Cr. 59 ; 21 W.R. Cr. 47. 

(7) — Power to quash conviction. — A lower 
Court has no power to quash its owu convic- 
tion, though illegal. 6 W.R. Cr. 70. 

(8) — Grourid for setting aside coyiviclion — 
Police Act, V of 1861, s. 20 — Offence under Penal 
Code. — That the facts proved would also consti- 
tute an offence under a section of the Penal 
Code seems to be no reason for quashing a con- 
viction under the special law. Act V of 1861. 
8 W.R. Cr. 55. 

(9) — Subsequent evidence. valid conviction 
arrived at by a Magistrate, who had jurisdiction 
in the matter, cannot be set aside, simply be- 
cause, subsequent to the trial and conviction, 
fresh evidence has been discovered which may 
tend to convict the accused of an offence other 
than that for which he was convicted. 21 W, 
R. Cr. 47. 

(10) — In criminal trial — Evidence. — A con- 
viction can only bo based on the evidence 
actually before the Court, and cannot be sup- 
ported by a consideration of what it is believed 
witnesses would have stated or ought to have 
testified. 5 P.R. 1901 Cr. 

(11) — Conviction under sanction obtained 
after trial — fVant of jurisdiction — Sec 24 W. 

R. Cp. 64. 

(12) — Dispute between civil suitors — Impro- 

per prosecutioji— Illegal conviction. — As a gene- 
ral rule, one of the two parties to an impending 
suit ought not to put the Criminal Law in 
motion as against the other in matters connect- 
ed with the suit ; or if he does so, the hearing 
of the criminal case ought to be postponed 
until the suit is concluded. Bub, although 
that is a good ground for questioning the pro- 
priety of a prosecution, it is not a ground for 
questioning the legality of a conviction. 17 
W.R. Cp. 46. . / 
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Conviction — continued. 

(13) — Opinion of assessors on 7ohole evidence 
'necessary for legal conviction. — No legal con- 
viction can take place unless the opinion of the 
assessors is taken on the whole of the evidence 
in a case. 2 J.G. 38. 

(14) — CojiricfioJi on jdea of guilty without 
assessors - Criin . Pro. Code (Act XXF of 
1861), s. 362 . — The conviction of a prisoner 
on a plea of guilty before a Court of Session was 
hold to be valid, although there were no asses- 
sors. 2B.L.R. F.B. 21 = 10 W.R.Cr. 43. [F., 
11 W.R. G2 ; R., 22 C. 759]. 

(15) — Conviction based on Magistrate's orrn 
evidence had. — A conviction based on the i^Ia- 
gistrate’s own evidence is illegal, in the absence 
of other evidence to support it 1 J.G. 22 = 2 
C. 405. 

il6 ) — Conviction based on uncorroborated 
testimony of accomjylice made U'hen a victim j 
and believed by the Court. — A conviction based 
upon the uncorroborated testimony of accom- 
plices, found by the Court to have been once 
believed when the charge was different and the 
witnesses were not .accomplices, but victims, is j 
not illegal. 2 J.G. 13. 

(17) — Separate convictions uiulcr I.P.C., and i 
under special law for same offence . — A JIagistrate : 
cannot convict and punish an accused person ! 
both under the Penal Code and under .a special 
law for the same offence. 5 N.W.P. 49. ! 

(IB ) — Penal Code. ss. 147 and 3‘14. .sejyarate ■, 
convictions under. — Qiaere — Whether separate 
convictions under ss. 147 and 3‘24 of the Penal 
Code are legal. 6 C. 718. (9 W.R. Cr. 33. 7 

W.R.Cr. GO. 2 A. 139. referred to). 

(19) — Crim. Pro. Code. Act X of 1872. s. 228 

— Record. — Where, in a summary trial in which 
there was an appeal, the ilagistrate did 
not embody in his judgment the substance of 
the evidence, and convicted one of the prisoners 
on the mere statement of another, held that 
the conviction was bad and that there should i 
be a re-trial. A.W.N. 1882, 178. j 

(20) — Act XXXVI of 1860. ss. 26. 37 \ 
— Crim. Pro. Code, Act XXF of 1861. ss. 66. \ 
67 --Procedure . — A conviction under s. 26 of the i 
Stamp Act is illegal where the proceedings 
wore commenced without any complaint 
on the record, but onlv an endorsement , 
by the Collector of Stamp Revenue to a ; 
Deputy Magistrate to inquire into a matter ^ 
and report, and where summons was issued to 
the accused without any sworn complaint on 
the record. 3 B.H.G- Cr. 34. 

(21) — Penal Code, Act XhY of 1860, s. 409 — 

Accounts not produced — Crim. Pro. Code, Act \ 
XXV of 1861, s. 373 — Irregularity. — In a pro- j 
secutioD for criminal breach of trust, where one \ 
of the accounts whose existence was not dis- ' 
proved and which was material for the defence, | 
was not produced by the prosecution, and the | 
Court did not put questions to the accused as j 
required by s. 873 of the Crim. Pro. Code, held | 
that the conviction wasnot justifiable. SB.H.C* ’ 
Cr. 51. I 


Conviction — continued. 


(22) — Imprisonment in default of payment of 
fine — Portion paid — Refund. — A person was 
sentenced to a term of imprisonment and to a 
further term in default of payment of fine. Ho 
paid a portion of the fine, but the fact not being 
communicated to the jailor, he had to serv’e the 
whole term. Held that, under such circum- 
stances, a ^Magistrate had no jurisdiction to 
order repayment of the fine, but that the party 
should bo advised to apply to the Government. 
4B.H.C. 37 Cr. 

(23) — Sentence of Assistant Sessions Judge-^ 
Poirer of Sessions Judge to guash sentence — 
More than one offence proved — Cemriction for 
one only illegal. — A Sessions Judge has no power 
to quash a sentence passed by an Assistant 
Sessions Judge and direct the passing of a new 
sentence in a case submitted to him forcon- 
firmation cf sentence, eveu supposing such 
sentence to have been illegal ; much less has ho 
such a power, where the sentence is one which 
the Assistant Sessions . I udge was competent to 
pass. Where more than one offence is proved, 
it is not proper to convict of one only, and to 
acquit of the rest, although the offences may be 
cognate. SB.H.C. 3 Cr. C7?.,10A. 58, Rat. 
L’n. Cr. C. 597]. 

(24) — I'revious conviction no reason for sub- 
scqnent conviction. — To convict a man bocai^ 
be has been punished before is illegal. 8 B-H. 
C. Cr. 101. 


(25) — Crim. Pro. Code, Act X of 1872, S- 45T 
— Charge of murder — Conviction for abetme^ 
— Legality. —A person, who has been charge 
with murder, cannot be convicted on the 
Siime charge of abetment of the offence, for, a 
charge of murder, simply as such, gives no 
intimation of a trial on the abetment; a* 457ol 
the Crim. Pro. Code does not apply 

lateral offence. IIB.H.C. 240; 12B.H.C.1. 
fF.. 7 M.L.T.79 ; R., Rat. Un. Cr. C. 776. 15 
C.P.L.R. 167], 

(26) — Crimiuai case— Reason for conviction. 
— A prisoner must be convicted on the strengtii 
of the case made against him and not in conse- 
quence of his inability to bring evidence to prove 
his innocence. Rat. Un. Cr. C. S, 


{2^)— Transfer of case — Order not reaching 
dgisirate— Conviction — Legality. Whem a 
se pending before a Magistrate was o™® 

• the High Court to be committed to the oes- 
5 ns, if there was sufficient evidence for a 
ction, but. owing to the order not reaching 
m in time, the Magistrate tried the case ana 
nvicted the accused, held, that the con vie i 
ts not illegal though the Magistrate s action 
IS indiscreet. Rht. Uo. Cr. C. 46. 

{28)~Commitment far culpable 

ka of guilty— Conviction for (Tievous 

PanMfy.— Where the accused. 

ial of the offence of culpable homicide, P . 

guilty, but the Sessions Judge. 
nvicting him on such plea, convi^d 
ievous hurt on the evidence recorded y . 
mmittiDg Magistrate, held that 

is illegal. Rat. Un. Cr. C. 413 =Cr. Rg. 
1888. 
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Conviction — continued. 


(29) — Hetracted statements bij xoitncsses.-' k 
conviction based on previous statements of wit- 
nesses, who retracted them at the trial, cannot 
be sustained in law. Rat. Un. Cr. C. 762 = Cr. 
Rg. 23 of 1895. 

(30) — Grim. Pro, Code, Act X of s. ‘JoS 

— Ciutrge framed — No rebutting evidence-Con- 
tnction, if necessary. — Where a Magistrate has 
framed a charge in a warrant case, he is not 
bound to convict the accused merely because he 
does not produce any rebutting evidence. Rat. 
Un. Cr. C. 854 = Cr. Rg. 20 of 1896. 

( 31 ) — Conviction of accused by Magistrate — 
Brief record of reasons. — In non-appcalable 
cases, a Magistrate must briefly record the rea- 
sons for convictiug an accused. 8 C- 195. 

(32) — Of offence wittiout specific charge — Mis- 
direction to jury. — If the accused had been 
charged with an offence under ss. 304 or 325, 
they might be convicted of an offence under 
s. 323, though no charge under that section was 
drawn up against them. But, when they are 
charged with these offences, alleged to have 
been committed by another person in the course 
of a riot, and the jury found that there was no 
riot they should not be convicted of the offence 
of hurt in respect of their individual acts, with 
which they were not charged and of which there 
is no trace in the Judge's charge to the jury of 
ever having been imputed to them- The omis- 
sion of the Judge to call the attention of the 
jury to the fact of the original witnesses having 
been abandoned by the prosecution, of tsvo of 
them having given evidence for the defence and 
of the witnesses examined in Court for the 
prosecution being entirely new witnesses, is a 
suflScient misdirection in the charge to the jury 
to justify the High Court in setting aside the 
conviction. 34 C. 325 = 5 Cr. L J. 424. 

(331— Cri7rt. Pro. Code [1S98), s. 303 (h)— 
Omission to record re(tsons for conviction in a 
summary trial. — The omission to record the 
re.asons for conviction in a summary trial is 
fatal, when the evidence recorded is not such as 
would enable the High Court to deal with the 
case on the merits. 6 C.W.N. 40. 


(34 ) — Defence to a charge — Committal to Ses- 
sions on that charge and on further charges of 
fabricating false evidetux and preferring false 
chaige on disbelieving the defence — Conviction, 
validity o/.— Where persons, charged with the 
offence of wrongful confinement, raised the 
defence, that they had a lawful excuse for cou- 
fiuing the persons, inasmuch as they were caught 
in the bouse of one of the prisoners under 
circumstances, which led to the belief, that 
they had committed house-breaking by night 
with intent to commit theft, and the Magistrate 
disbelieving the story and the evidence of the 
defence, committed the accused to the Sessions, 
not only for the wrongful confinement, but also, 
for fabricating false evidence and for bringing 
a false charge, and, at the Sessions trial, they 
were found guilty on all the three charges, held, 
that the conviction on the last two charges was 
illegal, inasmuch as, in putting the accused 


! upon their trial in respect of the two additional 
charges, the Magistrate was re;vlly prejudging 
the defence which they had raised to the first 
charge. 4 G.L.R. 338. 

I 

(35) — Registers of, to be hept in a prescribed 
form. — For the purpose of enabling the Jlagis- 
trates to ascertain whether the parties, charged 
I before them with heinous offences, have been 
previously convicted of any of the offonccs for 
which enhancement of punishment is provided 
on a subsequent conviction, registers should bo 
opened in the prescribed form in Magistrates’ 
offi<.*es. containing the names of parties convict- 
] ed of any of the previous offences written in 
I the vernacular of the District. 3 W.R. Cr. 

• Cir. 2 

(36 and 37J — Of a prisoner pleading guilty 
, before a Court of Sessions — Valulity—Crim. 

\ Pro. Code (i66’i), s. 363 — Conviction for one 
charge out of several. -The conviction of a 
prisoner, pleading guilty before a Court of 
Session under s. 362, Grim. Pro. Code, is valid, 

! although there are no assessors. When pci*sons 
are charged with several offences and convicted 
of oue only, the head of the charge on which 
they have been convicted jnay be indicated in 
Col. 6 of the Sessions statement No. 3. 10 

W.R. Cr. Cir. 5. 

(SS) - Copy of .forwarding of, to the Military 
Department of the Government of India . — 

I Judicial Cemmissioners, District Judges and 
' Magistrates should forward to the Military 
Department of the Government of India, a 
copy of the conviction and sentence in all 
cases, in which persons serving under the 
Government of India in that Department are 
convicted in a Criminal Court. 16 W.R. Cr. 

; Cir. 1. 

i (39) — Evidence taken in the absence of the 

■ accused- — A conviction passed upon an accused 
person on evidence taken in his absence is not 
legal. 3 M.H.C. App. 34. 

(40) — Crim. Pro. Code {1861), s. 55 — Amend- 
ing of sentence. — Where an appellate Magistrate 
at first reversed a sentence, but on reconsider 
ation confirmed the lower Court's decision, 
held, that the second order of the Magistrate 
should be set aside and the original order 
restored. 6 M.H.C. App. 7. 

(41) — Based on deposition of accused — Solemn 
\ affirmation — Sustainability. — Where a convic- 
j tion i.s based on the deposition of the accused 

taken on solemn affirmation, such a conviction 
is bad in law and cannot be upheld. 3 M.L.T. 
188=7 Cr. L.J. 131. 

I 

(42) — Finding of guilty — Passing of sentence, 
— Where the finding of the Magistrate is one 
of guilty, he is bound to pass some sentence, if 
only a nominal one. 2 Weir 305 = 4 M.H.C. 
App. 66. 

(43) — -4c/ XVII of 1854, s. 50 (s. 52 of the 
Post Office Act, VI of 1898) — Separate sen^ 
fences for offences arising out of the same 
transaction . — Where a person had been previ- 
ously committed and sentenced on the charge 
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Conyiction — coDcluded. 

of fraudulently secreting a letter under s.50 of 
Act XVII of 1854, his subsequent conviction 
upon the charge of having fraudulently made i 
away with the same letter upon the same 
occasion was held bo be invalid. 2 Weir 454 = 
M.H.C. 83. IR., 1 Bom. L.R. 15]. 

(44) — Burden of proof — Guilt of accused — 
Benefit of doubt — Circumstantial evidence — 
Facts alleged must be incomjjatible with the 
innocence of the accused — Tracker, evidence of. 
— Before the accused can be convicted of an 
oJIencc. the Criminal Court must be satisfied 
that the incriminating facts, brought out in 
the evidence for the prosecution, are incompa- 
tible with the innocence of the accused and 
are incapable of explanation upon any other 
hypothesis than that of bis guilt. To convict 
on circumstantial evidence alone, not only I 
must the Court be satisfied that each of the | 
facts on which the presumption of guilt is ; 
founded is proved beyond reasonable doubt, ^ 
but there must be a chain of evidence so far i 
complete as to leave no reasonable ground for a j 
conclusion therefrom consistent with the inno- 
cence of the accused. When the whole question 
of the appellaut’s guilt in regard to a serious 
crime, such as murder, depends practically 
upon the bare word of the tracker, the Court 
will not be justified in placing reliance upon 
his testimony as that of an expert, unless and 
until it is shown to be clear, credible, and 
consistent beyond all doubt, and to be wholly 
incompatible, upon any reasonable hypothesis, 
with the innocence of the accused. 136 P.L.R, 
1609. 

I 

(45) — Crim. Pro. Code (ii^9.S), s.256 — Re-call- 
ing wit7iess for cross-examitiation after charge 
— Accused not depositing the iiecessary expenses. 
— It is the duty of the Magistrate to recall the 
prosecution-witnesses for cross-examination, if | 
the accused demands it after the charge is | 
framed : this must bo done presumably at the ; 
public expense. The accused is not bound to ; 
deposit the expenses. A con victioii, based on 
the ground that the accused had not deposited 
the necessary expenses for re-calling the prose- 
cution-witnesses for cross-examination, after the 
framing of the charge, is illegal. 12 P.R. 1907 
= 32P.W.R. 1907 = 6 Cr.L.J 339 = 45 P.L.R. 
1908. 

(46 ^ — Validity of , by reason of illegal arrest. 

— The legality or illegality cf the arrest of a 
person, does not aficct the jurisdiction of a 
competent Court in convicting him. If the 
arrest was bad, the accused has other remedy 
as against the party, who illegally arrested him. : 

17P.R.1906Cr = 5Cr.L.J. 89 = 60 P.L.R. 1907. | 

» 

(47 ) — Magistrate convicting accused 7iot ac- 
cording to his own co7iscience — Conviction bad — 
Practice. — Where a Magistrate convicted the 
accused not according to his own conscience, 
the conviction was set aside as illegal. 4 Ind. 
Cas. 428. 

Cook’s Knife. 

— Cook’s knife whether “arms ** — See ACT 
XI OF 1878, s. 4, 5 L.B.R. 130. 


Co-owner. 

Sec PENAL Code. ss. 99, 141, 425, 2 O.L, 
R. 62. 


Co-prisoner. 

—Evidence ot~See CONFESSION— CONFES- 
SIONS BY Co-accused. 

Copy. 

— Statements of witnesses to the police — Grant 
of copies to accused. — The granting of copies, 
to the accused, of statements made by witness- 
es before the police, is a matter in the discre- 
tion of the Magistrate. Rat. Un. Cr. C. 874 = 
Cr. Rg. 51 of 1896. 

— Copies of order passed by. and depositions 
made before. Presidency Magistrates, right to 
—See ACT IV OF 1877, s. 170, 8 C. 166 = 10 0. 
L.R. 190. 

See ACT XVIII OF 1891, ss. 2 and 4, 4 C.W. 
N. 433, V.B. 

— Right of counsel to refer to certified copies 
of evidence at hearing of appeal — See APPEAL, 
11 O.C. 360*9 Cr, L..J. 55. 

See APPEAL, U.B.R. (1892—1896), Vol. 1,6; 
5 Bom. L.R. 704. 

See CRIM. Pro. CODE (1898). ss. 101 and 
162, 30 C. 500 = 2 Ind. Cas. 591. 

See Crim. Pro. Code (1898), ss. 162 and 
104, 17 M.L.J. 471=30 M. 466 = 6 Cr. LJ. 346 
= 3 M.L.T. 14. 

See CRIM. PRO. CODE (1898), ss. 626 and 
548, S.C. 141, Oudh. 

See Discharge of accused, Rat. Un. Cr. 
C. 305 = Cr. Rg. 54 of 1886. 

See INSPECTION OF DOCUMENTS, S.C. 189, 
Oudh. 

Copyright Act. 

See ACT XX OF 1S47, 9 C.W.N. 591 = 1 
C.L.J. 278. 

See ACT XXV OF 1867, 14 B. 586. 

“ Coram Non Judice.” 

—Admissibility in subsequent proceeding^ 
evidence given in proceedings coranx >w» 

—See Evidence act, s. 33, 3 m. 

Weir 756. 


oner. 

.)—Potv€r of Coroner of 
mit to prison.-The Coroner of 
aower to commie any person to prison ^ 
an inquest. In cases where he aut^^ 
to commit, a commitment to 
uted to receive prisoners by 

e is valid, and it is not sheriff, 

nitmeot should be directed to th 

JUFe N.S. 101a 


-Crim. Pro. Codo (1882). s. 
ict Police Act, 

aer.— There is no law to L ihe 

lable to take upon himself any p®" 
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Coroner — concluded. 

duties of the Village Patel as a Coroner under the 
Bombay District Police Act, 1867. Rat. Un. 

Cr. C. 771 = Cr. Rg. 35 of 1895. 

See ACT IV OP 1871. 16 B. 159. 

Coroners Act. 

See ACT IV OP 1871. 

Coroner’s Inquest. 

See Inquest. 

Corpse. 

— Carrying of corpse on a highway — See 
Grim. Pro. Code (1898), s. 149, 7 si. 49-2 
Weir 115. 

Corpus Delicti. 

(1) — Term corpus delicti erplained. — The 
term corpxis delicti is an invention of the 
jurists of the middle ages and was used by them 
to denote the whole of the facts, which con- 
stituted the crime of killing, when the body of 
the killed had been found. A mixture of 
German and Roman views led to the proposi- 
tion, which has found its way into the English 
Penal Law, that the proof of the aggregate of 
facts constituting the offence failed, when the 
body was not found. The expression was then 
extended to other offences and was used to 
denote that the qualities necessary to bring a 
fact within the operation of a rule of Criminal 
law had been shown to attach to that fact. , 
The jurists of the middle ages, however, never ' 
conceived the dead body, in murder, or the ■ 
object stolen, in theft, to be that “corpus. ■ 
The expression itself has many vices, but in the • 
sense in which its authors used it it is at least | 
intelligible. 1 Weir 427 =7 M.H.C. App. 19. 

(2) — Murder cases—Proof. — Before an accused 
person can be properly convicted of murder, it 
must be proved beyond reasonable doubt that 
murder has been prepetrated and that veritable 
corpus de/iefi exists. 6 P.R. 1900 Cr. 

(3) — Indirect proof. — It is not a correct 
exposition of the English or Indian law of 
evidence, as it now exists, that the corpus deftefi 
mav not be established by indirect or presump- 
tive proof and that such proof js admissible only 
to fix the criminal. 44 P-R. 1888 Cr. 

See Murder, 3 A. 383, ll C. 635. 

Corroboration. 

See Evidence Act, s. 133, L.B.R. (1872— 
1692), 322. 


Costs — continued. 

against the prosecutor and obtaining as damages 
•the expenses he was put to in defending himself 
on the criminal trial. 12 A. 166. (14 B. 100, 

R.). [h\, 15 C.P.L.R. 129, 32 C. 429j. 

(2) — Adjournment of criminal trial — Costs . — 
The provisions of s. 344, Grim. Pro. Code, 
1898, justify criminal Courts in allowing the 
costs of an adjournment to the party in damage 
by such adjournment. 20 P.R. 1904 Cr. 

(3) — Application for adjournment— Day's 
\ costs. — .4 Court of criminal appeal cannot, on 
I granting a motion for an adjournment made by 

the Public Prosecutor, order that the applicant 
should pav the costs of the day incurred by the 
appellant.' A.W.N. 1902, 59. [D.. 28 A. 307 = 

‘ 2 A.L.J. 831 = A.W.N. 1905, 256; A.W.N. 
1905. 257. N.] 

^ 4 ) — Getieral order to pay costs in addition to 
fine bad — Process fees and Court fees to be paid 
in addition to fine — Any other comjjensation to 
be paid out of fine wiposed. — A general order to 
pay costs in addition to fine is bad. The 
Court, on convicting an accused, can order him 
to pay in addition to the fine, the Court-fee 
paid on the complaint and the process fees paid 
by the complainant. Any other compensation 
to the complainant can be ordered to be paid 
only out of the fine imposed- L.B.R. (1872- 
1892). 616. 

See Act VII of 1870, s. 31, U.B.R. (1892— 
1896), Vol. I, 7. 

— Incurred for prosecution— See ACT I OF 
1871, ss. 21 and 23, L.B.R. (1872—1892), 
515. 

—In case transferred to High Court — See 
ACT X OF 1875, s. 147, 15 B.L.R. App. 11. 

See ACT XIII OF 1880, s. 18. 4 L.B.R. 12 
= 6 Cr. L.J. 124. 

— Expense incurred in prosecution — See COM- 
' PENSATION, 5 L.B.R. 50 = 2 Ind. Gas. 542, 

j 

I See Crim. Pro. Code (1898), ss. 96, 105» 

' 165, 13 C.W.N. 458 = 9 C.L.J. 298 = 36 C. 433 = 

I 5 M.L.T. 367. 

See Crim. Pro. Code (1893), s. 145, s C.W. 
N. 178. 

I — J urisdiction of Magistrate to award damages 

and costs in disputes about land— See CRIM. 
PRO. Code (1898). ss. 145, 148, 32 C. 602=9^ 
C.W.N. 862 = 2 Cr. L.J. 552. 


Co-sharers. — Order for, and assessment thereof without 


See Dispute as to possession of im- 
moveable PROPERTY, 4 C.W.N. 426. 

Costs- 

(1 ) — Suit to recover expenses incurred in 
prosecuting the defendant . — A suit to recover as 
damages the expenses incurred in prosecuting 
the defendant will not lie in a Civil Court. 
This has no analogy to the case of a defendant 
in a malicious . prosecution bringing a suit 


' notice to party affected by it — See CRIM. PRO. 
Code (1898), s. 148, 28 C. 302 = 6 C.W.N. 291. 

See Crim. Pro. Code (1898). s. 148 (3), 
j 29 M. 373 = 4 Cr. L.J. 232, 9 C.W.N. 887 = 1 
' C.L.J. 331 = 2 Cr. L.J. 408. 

I 

I — Power of Courts to order payment of the 

! costs of the day on granting adjournments — 
See Crim. Pro. Code (1898), b. 344, 28 A- 
207 * 2 A.L.J. 831 = A.W.N. 1905, 266. 
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Costa— concluded. 

— Adjournment of criminal proceedings, 
costs of. whether Court may order accused to 
pay— See Grim. Pro. Code (1898). s. 344, 6 
P,R. 1906 Cr. = 4 Cr. L.J. 78. 

SeeCRiM. Pro. Code (1893), s. 423, 29 

M. 188 = 3 Cr. L.J. 460. 

Sec Grim. Pro. Code (1898), s. 545 (2), 4 
Bom.L R. 877. 

See Dispute as to possession of im- 
moveable property. 21 c. 609 , 13 O.C. 
66, 12 C. 384, 22 C. 387, 23 C. 37, 10 C.VV. 

N. 1030 = 4 Cr. L-J. 171. 

See Libel, 14 C.W.N. 713 

— Of application for maintenance— See MAIN- 
TENANCE, 11 C.P.L.R. Cr. 14. 

Cotton Frauds Act. 

See Bom. Act IX OP 1863 . 

See Bom. Act VII of 1878. 

Cotton Frauds Regulation. 

See Bom. Reg. Ill of 1829. 

Counsel. 

See Advocate. 

See ATTORNEY. 

See Barrister, 

See Pleader. 

See Vakil. 

(1) — Right to appear *>i Criminal Courts. — 
A counsel cr pleader is entitled to appear and 
act ou behalf of the prosecution in a crimin.al 
case. 5 B.L.R. Ap. 70. 

(2) — Pro. Code (1872), ss. 59, 60, 235, 
251, 252 — Right of complainant to conduct case 
by counsel. — Whether a private complainant is 
permitted or not to conduct the prosecution 
under s. 59, he may instruct counsel through 
a pleader under the Rules of the High Court, 
and the Public Prosecutor may avail himself 
of counsel’s services under s. 60. S. 235 makes 
every case tried by a Sessions Court a case 
under s. 60, and the Public Prosecutor may 
avail himself of counsel’s services in all such 
cases, and the right of general management of 
the case still vests in him. The assistance 
of counsel extends also to the summing up 
and the reply. 11 B.H.C. 102. 

(3) — Right of counsel to address Court — 
Address not finished owing to favourable remark 
by the Court - Judgment afterwards unfavour- 
able — Not finishing address a material error . — 
Where a counsel sat down without finishing his 
address in consequence of a remark by the Court 
from which he thought and had good reason 
for thinking that the Court had made up its 
mind in favourof hisolient, but wheretheConrt 
afterwards delivered an unfavourable judgment 
convicting his client, held that-the not finishing 
of the Counsel’s address under the circum- 
stances was a materia] error andtheconviotion 
was bad in law. 1 J.G. 15. 


Counsel — concluded. 

(4) — Reference to High Court tinder s. 4S4, 
Crim. Pro, Code (Act XXV of 1861). — In 
a reference to the High Court under s. 434 
of the Criminal Procedure Code, counsel are not 
heard as a matter of right, but by the indul- 
gence of the Court. 9 B.L.R. 417 = 18 W.R. Cr. 
41 ; 3 B. 64. 

— Prosecution by Advocate or Attorney be- 
fore Presidency Magistrate — See ACT IV OP 
1877, s. 129, 6'C. 59 = 6C.L.R. 374. 

See Defamation. 19 B. 340. 

Counter Case. 

— Deposition of accused as witness in a counter 
case — Admissibility. — The deposition of witness- 
es in a case of rioting may be used as evidence 
against them in their trial on a counter charge 
of rioting. 21 C. 392. . 9 C.W.N. 910 = 31 0. 

715]. 

See Compounding Offence, Rat. Un. Cr. 
C. 331. 

See Crim. Pro Code (1898), ss. 239, 687, 
20 C. 5-37. 

See Rioting, l C.W.N. 426. 

Counter Charge. 

See Transfer of Criminal Cases, 30 M. 
233 = 2 M.L.T. 89 = 5 Cr. L.J. 290. 

Counterfeiting Coin. 

(1) — Penal Code, s. 232 — Counterfeiting 
King'seoin, what amounts to, — Where theaccus- 
ed had been in the habit of receiving what are 
called “ kundedar ” rupees, and there was 
nothing to show that any material part of the 
rupee had been removed, and all that the ac- 
cused could have done wa-s to remove the 
“ kunda ” and work up the face of the coin 
where the “ kunda ” had been, held, that the 
accused was not guilty of an offence under 
s. 232, Penal Code. 23 A. 420. 

(2) — To constitute the offence described in 
s. 232, I.P C., there must be an intention that 
the coins made will be used as Queen’s 

or a knowledge that they are likely to be 
as such. A deception practised for show merely, 
and not for wrongful loss or gain, is not an 
offence under the Penal Code. 26 P.B. 1886 Cr. 

(3) — In order to constitute offences under 
ss. 232 and 235, l.P.C.,itis not necessary to 
prove that the accused intended that the 

coins should go into circulation and be 
money. It is sufficient that there should be 
the intention to practise deception by means oi 
the imitation. 4 P.R. 1899 Cr. 

(4) — Copper coins issued from the mints of^o 
Nawabof Loharn with acertain stamp 

ed upon them, the stamp not resembling 
legal coin, were held not to be oounterfbit ooan^ 
as it was generally believed that the Na 
had authority to establish the mints and 
the copper sent to him by merchants as oo 

38 P.R. 1870 Cr. 
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Counterfeiting Coin — continued. | 

(61 — PetuilCode, s. 239— Scope. — The offence i 
lor which punishment is provided by s. 239 is j 
not the offence committed oy the coiner. The 
words '‘which ut the time when he became , 
possessed of it he knew to be counterfeit” point 
to a person other than the coiner, that is to 
say, the person who procures or obtains or re- I 
■ceives counterfeit coin. It is against such a 
person that the section is directed. 3 N.W.P. 
130. [F.. P.L.R. 1900. 14 CrO • 

(6) --PennZ Code. s. 242— Gist of the ojijencc. \ 
— The gist of an offence under s. 241 is that a i 
person should deliver to another person as 
genuine, or attempt to induce any other person ' 
to receive as genuine, any counterfeit coin which 
he knows to be counterfeit, but which he did 
not know to be counterfeit at the time when he 1 
took it into his possession. 4 N.W.P. 62. 

(7) — Penal Code, ss. 230, 23.5— Counterfeit- | 
ing coin " — Imitations of coins. — Charges of i 
counterfeiting and possession and manufacture 
of counterfeit coins are not sustainable in j 
respect of imitations of coins out of currency, i 
A.W.N. 1882, 100. 

{&)— Penal Code, s. 239 — Delivery of counter- 
Jeit coins — Evidence. — Where a person is 
charged with having fraudulently delivered to 
another counterfeit coins, evidence of previous 
attempts to dispose of such coins is relevant. 

■8 B. 223. [F., 16 B. 414J. 

(9; — Penial Code. ss. 230, 2.J1- -Money — 
Akbar'seoin — To counterfeit a coin of Emperor 
Akbar's time is not an offence under ss. 230. 231 
of the Penal Code, since the test of money ” 
is the possibility of its being used as a current 
medium of exchange in the market. 11 B.H. 
C. 172. [F., 29 A. 141 = 4 A.L.J. 43 = A.W.N. 

1906, 303 = 4 Cr. L.J. 451]. 

flOl — Penal Code, ss. 230, 243 — Counterfeit 
ooxns — Murshideibttd rupees — Queen's coin-s. — 
Murshidabad rupees, which have been declared 
to be current coins by Reg. XXXV of 1793, are 
“ Queen’s coins ” within the meaning of s. 230, 
I.P.C., and consequently the possession of 
counterfeit Murshidabad rupees with the 
knowledge that they are counterfeit is an 
offence under s. 243, I.P.C. A.W.N. 1903, 
116. [F., 28 A. 62 = 2 A.L.J. 498 = A.W.N. 
1905, 84 = 2 Or. L.J. 395], 

(11) — Penal Code, ss. 240, 243— Previous 

cionviction for possession of counterfeit coins — 
Subsequent U'ial foi‘ delivery of the same, validity 
of. — A previous conviction for being in possession 
of counterfeit Queen's coins does not bar a 
subsequent trial for delivering them to another 
with a view to their being changed for good 
money. 8 C.W.N. 717. 

(12) — S. 256 — Possession of counterfeit coins 
and implements for making them — Evidence . — 
An accused person was convicted of being in 
possession of implements for countetfeiting the 
Queen’s coins and of the counterfeit coins them- 
selves, on the evidence of three persons. The 
first of them had made contradictory state- 
ments, the second was on terms of comity with 

65 


Counterfeiting Coin— continued. 

the accused, and the third, a police officer, 
was uncorroborated in his testimony Held, 
reversing his conviction that the case was not 
free from reasonable doubt and that the accused 
was entitled to the benefit of that doubt. 3 
M.L.T. 140 = 7 Cr. L.J. 132. 

(13)--JVno? Code, s. 231— Counterfeit coin— 
Essentials. — The thing charged to be counter- 
feit coin must have some such resemblance to a 
piece of the genuine coin as to show that it was 
intended to resemble and pass for it, though 
the imitation may be imperfect or the process 
incomplete. 1 Weir 219. 

{\A)— Proof of fabrication— Guilty Icnoicledge. 
— Where the charge is one of counterfeiting 
Queen’s coin, direct proof of fabrication is not 
necoss.xry to render the person punishable under 
the section of the Penal Code with reference to 
the uttering of false coin. 23 W.R. Cr. 4. 

( 15 ) — Penal Code, ss. 240 and 241 — Evidence 
of uttering counterfeit coin. — To constitute an 
offence under ss. 240 and 241, Penal Code, 
there must be evidence that the accused knew 
the coins to be counterfeit. 5 C. P.L.R. Cr. 5. 

(16) — Coining Rupees, etc. — Coimtcrfeiting . — 
Coining Akbaree, Shah Jehance, Knsi Sikka 
and Kora Poonjec Rupees and Mohurs, found 
to have been used in the Jubbalpore District as 
ornaments and sometimes proffered and received 
in barter, but, in the latter case, not used as a 

\ known and accepted standard of value, each 
individual piece having its own particular value 
' and being exchangeable for money as an article 
of trade rather than in itself of the nature of 
money, was held not to be an offence. Colm, 

; Dig. Cr. 24 of 1875. 

(17) — Possession of counterfeit coins. Penal 
; Code, s. 239. — Am accused found in possession 

of coins, counterfeit of Indore and Bbopal coins, 

I was held to be rightly convicted under s. 239, 
Penal Code, the coins being used as njonoy in 
the Hoshangabad District. Colm. Dig. Cr. 25 
of 1875. 

(18) — Imitation of obsolete coins. — An accused, 

I who, inimitationof oosoletecoins“not now used 

as money,” supplied the public with ornaments 
found to suit the prevailing fashion using good 
silver and gold for the purpose, and who carried 
: on an apparently honest business cannot be 
convicted under s. 239, Penal Code. Colm. 
Dig. Cr. 34 of 1875. 

(19) — Penal Code {Act XLV of 1360), s. 243 
— Possession of counterfeit coin. — When there 
is nothing to show that a person charged under 
s. 243 of Indian Penal Code was in possession 
of counterfeit coins fraudulently or with intent 
that fraud may be committed, or that he knew, 
when he became possessed of them, that they 
were counterfeit, the requisites of s. 243 are 
not fulfilled. 69 P.L.R. 1902. 

(20) — Counterfeiting Queen's coin — Passing of 
counterfeit coin and possession of instruments 
for counterfeiting — Penal Code, ss, 235 and 240. 
— Where a person, who was passing counterfeit 
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Goanterfeiting Coin — concluded. 

Queen’s coins was, on being chased, found in 
possession of instruments or metals used for 
counterfeiting coin, held, that he should be 
convicted under s. 235, and not under s. 240, 
I.P.C. , as the latter section did not apply to the 
actual coins. 10 P R. 1889 Cr. 

See ACT XIX OF 1872, 5 N.W.P. 187. 

Sec PENAL Code, ss. 2Sand 231, 4 A.L.J. 
776 = A.W.N. 1907, 289 = 3 M.L.T, 56 = 30 A. 
93. 

See Penal Code, ss. 230, 235, 1 P.R. 1903 
Cr. 

See PENAL Code, ss. 235, 243, G Bom. L.R. 
887. 

See SENTENCE, 111 P.L.R. 1904. 
Counterfeiting Government Stamp. 

— Counterfeiting Government Stamp— Penal 
Code, s. 260- — The passing off of a one-anna 
stamp as a one-rupee stamp is not counterfeit- 
ing a one-rupee stamp. 2 W.R. Cr. 63. 

Counterfeiting Trade-mark. 

(1) — Penal Code, s. ISG — Possession of goods 
with counterfeit trade-mark Jurisdiction of 
Courts -Crim. Pro. Code {1HS2), s. 182 . — Before 
the possession of goods with a counterfeit trade- 
mark can be held to constitute an offence under 
s. 480. Penal Code, it must be shown that such 
possession was for sale or any purpose of tr.ide 
or manufacture. But there is nothing in the 
law to show that the sale, for the purpose of 
which the accused has the goods in his posses- 
sion, must be intended to take place within the 
jurisdiction of the Court in which the com- 
plaint is lodged. Possession within such juris- 
diction of an article bearing a counterfeit trade- 
mark with the intention of sale, irrespective of 
the locality of the intended sale, is sufficient. 
The provisions of s. 182, Grim. Fro. Code, go to 
show that the policy of the law is to authorize 
more Courts than one to try an offence of this 
kind. 25 C. 639 = 2 G.W.N'. 450. 

(2) — Penal Code, ss. 482, 486 — Counterfeit 
trade-mark, sale of goods marked with. — The 
accused, a dealer in piece goods, purchased goods 
in the market bearing the trade-mark labels of 
the complainant (a firm) attached thereto. Ho 
sold the same in the condition in which he 
bought them, without removing those labels 
and was convicted under s. 486 of the Penal 
Code for selling the goods marked with a coun- 
terfeit trivde-mark. Held, by the High Court 
on revision, that no offence was committed 
either under s. 486 or under s. 482 of the 
Penal Code 32 G. 969 = 3 Cf. L.J. 106. 

See PENAL CODE, s. 486, 9 Bom. L.R. 
732 = 6 Cr. L.J. 75. 

See Trade-Mark, a.W.N. 1897, 99. 

Court. 

(1) — “ Court ” 05 dejified in Evidence Act — 
Scope — Judicial enquiry^ what amounts to . — 
The definition of Court ’* in the Evidence Act 
is framed only for the purposes of the Act 


Court— continued. 


itself, and should not be extended beyond its 
legitimate scope. Special laws must be con* 
fined in their operation to their special 
subjects. An exception to the rule must 
not be permitted to absorb the rule. An 
enquiry is judicial if the object of it is to 
determine a jural relation between one person 
and another, or a group of persons, or between 
him and the community generally ; even a 
Judge, acting without such an object in view, 

is not acting judicially. 12 B. 36. 

(2)—" Court" in s.30of the Evideiwe Act, 
meaning cf. — The word “ Court ” in the above 
section means and includes, in a trial by jury, 
both Judge and jury. 4 C. 483 = 3C.L.R, 270, 
F.B. [F., Rat. Un. Cr. C. 452J. 


(3)— Ciuif Pro. Code {2877). s. 651— Revenue 
Cozirt, whether “ a Court of Civil Judicature.''* 
— The term “ any Court of Civil Judicature ” in 
s. 651, is used for the purpose of including all 
Courts of Civil, in contradistinction to Courts 
of Criminal, Procedure. A Revenue Court 
being, therefore, «a Court of Civil Judicature, 
the provisions of s. 651 are applicable to a person, 
who escapes from custody under the warrant of 
a Revenue Court. 4 A. 27. 


(4) — "Court" — Meaning of — Place of trial 
of criminal case — Open Court — Pronoutunt^ 
judgment in private house — Crim. Pro. Code 
(1861), s. 279. — Where a Magistrate con- 
ducted and closed a trial in the established 
court-house, but could not, by reason of illness, 
pronounce judgment, which he did at his private 
house, held that the procedure, being exceptional 
and ill no way prejudicial to the prisoner, could 
not be quashed as illeg.al under s. 279 of the 
Crim. Pro. Code, 1861. 1 Agra Cr. 17. 

— Sub-Registrar, whether a ‘'Court" Sef 
ACT III OF 1877. s. 34. 11 M. 3. 


— Sub-Registrar acting under s. 41, Registry 
tion Act, whether a “ Court ” — See ACT III O 
1877. s, 41, 10 M. 154. 

— Registrar whether a “ Court ” within the 
meaning of s. 195, Crim. Pro. Code, 1982-- 
See ACT III OF 1877, ss. 72, 73, 74 and 76. ^ 
M.L.J. 64, F.B. 

— Sub-Registrar, if a Court— See ACT 
1877,5.84,22 W.R. Cr. 10=13 B.L.B. Ap. 
40. . 

— Collector acting under the Land Acqui - 
tion Act, whether a “Court ’’—Power of Co^ 
tor to administer o.ath — See ACT I OF 1 » 

s. 53, 27 C. 820. 

—Meaning of— See BEN. ACT VHI OF 1885, 
ss. 69 and 70, 17 C. 872. 

See CRIM. PRO. Code (1898), ss. 96. 1^* 
165. 13C.W.N. 468 = 9 0. L.J. 298 = 36 0. 433 
6 M.L.T. 367. 

See GRIM. PRO. CODE (1893). s. 196. 


C.W.N. 127. 


— Registrar acting under 8. 73. 
1877, whether a “Court”— See CRIM 
CODE (1898), s. 195, 16 A. 141. 


PRO. 
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Court — coacluded . 

See Grim. Pro. Code (1898^ s. 195, 2 M. 
L.J. 286. 

— Revenue Courts whether Civil Courts — Sec 
CRIM. Pro. Code (1898), ss. 198, 195, 2 A. 
533, F.B. 

See Grim. Pro. Code (1898), ss. 476, 195, 

34 C. 561 = 5 C.L.J. 508 = 11 C.W.N. 568 = 5 
Cr. L.J. 398 = 2 M.L.T. 298. 

See CRISI. PRO. CODE (1898), s. 476, 6 P.R. 
1909 Cr = 104 P.L.R. 1909 = 10 Cc. L.J. 158 = 2 
Ind. Gas. 812. 

—Excise Collector, whether a Court — See i 
PERJURY, 10 C.W.N. 220 = 3 Cr. L.J. 196. ' 

See Revision, 3 S.L.R. 66 Cr. | 

See SANCTION to prosecute, 11 C.W.N. : 
909 = 6 Cr. L.J. l60, 4 5I.L.J. 189. 5 C.L.J. 
176 = 5 Cr. L.J. 186. 11 0.0. 358 = 9 Cr. L.J. 
54. 

Court Fees. 

(1) — C/'im. Pro. Code [1661), ss. 168, 171 ^ — 
Complaint by Civil Court . — Under s. 168, 
Grim. Pro. Code, the sanction of the Civil 
Court is all that is neces.sary, and under s. 171, 
Crim. Pro. Code, on the ilunsif sending a case 
to the Magistrate, he is required to proceed 
thereupon according to law. The Munsif is 
not required to prefer a complaint on stamped 
paper. 3 B.H.U. Cr. 104. 

(2) — Court-fee on copy of judgment appeal- 
ed against — Warrant case — Cri»t. Pro. Code 

s. 371.— By cl. (3) of Government Noti- 
fication, No. 532 of 2Gth January, 1886, the 
Court fee is remitted on the copy of a judg- 
ment, in an appeal from a conviction in a 
warrant case, when given under s. 374, Crim. 
Pro. Code. Rat. Un. Cr. C. 364 = Cr. Rg.9 of 
1888. 

(3) — Copies of summary of evidence — Stamp 
duty.— Copies of summary of evidence and 
grounds of conviction can only bo furnished on 
stamp paper. The exemption by the order of 
the Government of India, dated 11th Septem- 
ber, 1870, refers only to final sentences and 
orders which alone it is necessary fora party to 
present with his petition of appeal. 6 H.U.C. 
App. 12. 

— Warrant case — Court-fees for summoning 
witnesses — See CRIM. PRO. CODE (1898), 
ss. 245 and 252, 2 Weir 323 

Court Fees Act. 

See ACT VII OF 1870. 

Court Fees (Presidency Magistrates) Act. 

See ACT rv OF 1877. 

Court of Record. 

See CONTEMPT OF COURT. IOC. 109, P.C = 
10 I.A. 171. 


Court of Wards. 

— Manager under Court of Wards — See PUB- 
LIC SERVANT, A.W.N. 1885, 297,21 A. 127. 

— Peon of Court of Wards, whether public 
servant— PUBLIC SERVANT, 7 M. 17 = 1 
Weir 27. 

Cow. 




— “Bull,” "Cow” and “any other animal, 
meaning of — See PENAL CODE, s. 429, 22 C. 

457. 

Cowries. 

— Cowries, if iJistrumenls of gaming. — Cow- 
ries Ciinuot be taken to be instruments of 
gaming for the purposes of Act III of 1867. 6 

C.P.L.R. 17 Cr. ; 16 A. 23 = 15 A.W.N. 139; 
19 A. 311 = 17 A.W.N. 117. 

Sec BEN. ACT II OF 1867. ss. 1 and G, 5 
C.W.N. 503. 26 C. 432. 

Crabs. 

— Cm6s, if animals. — Crabs are animals with- 
in the meaning of s. 2 of the Prevention of 
Cruelty to Animals Act, XI of 1890- 24 C. 881. 

Creditor. 

See SANCTION TO PROSECUTE. A.W.N. 
1903, 170. 

—Removal of property without consent to 
s:vtisfy his own claim — See THEFT, 18 A. 88, 
22 C’. 609, 1017, 1 Weir 405, A.W.N. 1895, 
233. 

Cremation Ground. 

See CRIM. PRO. CODE (1898), s. 133 (3), 25 
C. 425=2 C.W.N. jl3. 

St'e Nuisance, 19M. 4C4 = 1 Weir 247 = 6 
M.L.J. 181. 

Criminal Breach of Contract. 

See ACT XIIT OF 1859. 

I ( 1 ) — Penal Code, s. 490— Contract of service 

to convey indigo to the vats. — An agreement for 
personal service in conveying indigo from the 
field to the vats is not a contract, the breach of 
which is punishable under s. 490 of the Penal 
Code. eW.R.Cr. 80. 

(2) — Offences against travellers — Queere : — 
Whether the words “ during a voyage or 
journey” in s. 490 of the Penal Code do not 
limit the offences made under that section to 
offences against travellers. That section, how- 
ever, does not apply to a contract to place the 
defendant’s carts at the complainant’s disposal 
fora specified time to convey a thing from where 
he pleases to where he pleases. 9 W.R. Cr. 12. 

Criminal Breach of Trust. 

See Penal Code, ss. 405 — 409. 

See CRIMINAL Misappropriation. 

See Cheating. 

(1) — Requisites for offence. — To constitute 
the offence of criminal breach of trust, there 
must be dishonest misappropriation by a person 
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Criminal Breach of Trust— continued. 

* 

in whom confidence is placed as to the custody 
or management of the property in respect of 
which the breach of trust is charged. 16 W.R. 
Cp.39. 


Criminal Breach of Trust — continued. 

atrocious nature are exposed or in which 
offences have been committed under aggravated 
circumstances. A.W.N. 1906. 259 = 3 A-L.J. 
772 = 4 Cr. L.J. 371 = 29 A. 25. 


(2) — PcnCi} Codecs. 405 — Criminal bteach of 

triu-.t. — Where the complaint amounted only to 
saying that. bec.xuse. as bet ween the father of 
the complainant and the accused, certain 
arrangements were made in consequence of 
which certain moneys were received bv the 
accused and that theaccused declined to render 
accounts, held, that the accused would not be 
guilty of the offence of criminal broach of trust, 
unless it was alleged that the money had. as a 
matter of fact, been realised by the accused, 
and was wrongfully appropriated to his own 
use. 9 A. 666. [R., U.B.R. 1005, 1st Qr.. 

Penal Code, 19] . 

(3) — Penal Code, s.40G — Criminal misappro- 
priation, — Per Datty, J. — The loan of a chattel 
does not constitute the borrower a person en- 
trusted with the chattel or wdth dotninion over 
it within the moaning ofs.40G, Penal Code, for, 
the borrower is not a trustee hut has a benefi- 
ciary interest given him in the thing lent. Per 
Aston, J. — Where the property dishonestly 
misappropriated had come into the accused’s 
possession through his being entrusted with, or 
with any dominion over, it, which includes a 
loan of a cliattol, the offence committed is 
criminal broach of trust. 6 Bom. L.R. 1093. 

(4) — Evidences of trust and dishonest misap- 
propriation a resufficient to constitute the offence 
of criminal breach of trust. The words “ in 
violation of law” in s. 405 relate and are limit- 
ed to, the words *' dishonestly uses or disposes 
of that property,” ,ard are not to be extended 
to the words “ dishonestly misappropriates or 
converts to his own use that property.” 1 
Weir 460. 

(5) — Penal Code, ss. 405, 416 — Criminal 
breach of trust — Cheating . — A chaprasi was 
directed by the Tahsildar to have census labels 
made and to affix them to certain houses. 
The cost of 1^ annas to make the label, he was 
directed to collect from each house-owner. 
But he collected more than 1^ annas, and 
appropriated the sum. Held that the offence 
committed was not criminal breach of trust, 
hut cheating. A.W.N. 1881, 32. 

(6) — Penal Code, ss. 95, 405 — Value of pro- 
perty . — In the case of a conviction for criminal 
breach of trust, except in so far as s. 95 is 
concerned, the question of the value of the pro- 
perty, in respect of which the offence was com- 
mitted, is quite immaterial. 27 A. 28. 

(7) — Penal Code, s, 409 — Naib Naair, whether 
a public servant . — The Naib Nazir is a public 
servant within the meaning of s. 409, and not 
merely the private servant of the Nazir. 2 

N.W.P. 298. 

(8) — Penal Code, 55 . 62, 406 — Criminal 
breach of intsl — Sentence. — Held, that the 
special sentence provided for by s. 62 of the Code 
is a sentence, which should only be inflicted 
in rare oases — those cases in which crimes of an 


I (9 ) — Penal Cede, s. 409 — Criminal breach of 

trust . — The accused, a clerk in a record room 
entrusted with Government records, gave a 
document in his custody stealthily to a person 
j entitled to it. By his action, the Government 
I was deprived of money, which it would have 
j received, had the return of the document been 
.applied for in the usual manner. Held, that 
the clerk was rightly convicted, under s, 409, 
of the offence of criminal breach of trust by a 
servant, as the giving of a document in his 
custodv stealthily amounted to a violation of an 
implied contract touching the discharge of bis 
trust. 27 A. 260. 


I 


(lOl — Where the accused, a revenue patel, 
who received from Government small sums of 
money to be paid over as temple allowances, 
took formal receipts from the person to whom 
these payments were to be made, and forwarded 
those receipts to the authorities in due course, 
but the money was not paid over to the persons 
entitled to receive it, as they were willing to 
trust him ; held, that the accused had fulfilled 
the trust reposed in him by the Government, 
and that be was not guilty of an offence under 
s. 409, I.P.C. 10 B. 256.‘ [R., U.B.R. 1905, 
1st Qr., Penal Code, 19J. 

(11)— Intention to cause wrongful gain or 
loss— Penal Code. ss. 405, 400-Cattle Trespass 
Aetdof lS71),s. 19.~'Yh(incc\i?,e(i wa? Sub- 
Inspector of Police at the thann of Dunyar. 

pony was brought to the pound at the police 
station and confined there under Act I of 1871. 
The books kept at the station showed that the 
pony had been sold by auction pnder the Act 
and purchased by one Gopinath. After some 
time, the ponv had eventually been purchased 
by the accused from a vendor from Gopiuath. 
The Magistrate found on the evidence that 
there had been no sale under Act I of 
and convicted the accused of criminal breach 
of trust, and sentenced him under s. 406 of th® 
Penal Code. Held, the conviction wasillog^ 
There must bo nn entrusting of the acciMW 
with the property, and evidence that ho dis- 
honestly misappropriated it ; there must be an 
intention on the part of the accused to 

wrongful gain or wrongful loss. 8 B.L.R. App. 
1; 16 W.R. Cr. 52. 


{\g>)—Peyuil Code, s, 405— Criminal breach of 
trust . — An ekka driver was the owner of a pon^ 
when the pony fell into such condition of 1 
ease that it was condemned by the 
authorities. It then came into the custody 
a Magistrate who, in the ordinary 
bave ordered it to be destroyed, 
actuated by humane motives, handed the po y 
over to the accused, who professed to be 
Secretary of a Society for the 
incurable animals. Having kept 
for some time, the accused sold it to ' # 

driver. Held that the accused 4 flT 

criminal breach of trust. A.W.M. 
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Criminal Breach of Trust — continued. 

_ I 

(13) — Partnei— Master and servant. — Tho | 
accused was convicted of criminal breach of j 
trust in respect of the value of good'^ he was ; 
asked to sell. The contention was that the 
conviction could not be sustained, as tho ac- 
cused was a partner with the prosecutor. Held \ 
bv Jackson. J.. that the finding of the Magis- - 
trate and Sessions Judge on the evidence was [ 
to the efiect that the prisoner was a servant j 
not a partner ; but that such finding could not ; 
be interfered with by the High Court as a 
Court of Revision, unless there was a mistake , 
in law : that the finding was legally correct ; 
that the defence of the prisoner could not be 
taken to moan that he was a partner, but ; 
merelv that he claimed a small share in the , 
profits, and that such claim did not make him 
a partner, as an agent's remuneration, a share ; 
in the profits, does not constitute the agent a | 
partner. Meld by Kemp and Mitter. JJ.. Ire- 
le.asing the prisoner) that, though the allow- 
ance of a portion of the profits or goods does 
not destroy the relation of master and servant, 
the accused in this case distinctiv pleaded that 
he was a p.artnor. not merely that he was en- 
titled to a share of the profits ; that the Lower 
Courts did not specifically decide that the ac- 
cused was a servant ; and that the prosecutor 
should sue for .an account. 9 W.R. Cr. 37. 

(14)— Code. s. Kanungo receinnj; 

salary through Govei'innent — Threat of cri- 
minal prosecution.— K hanungo appointed to 
collect rents for the Maharajah of Benares and 
receiving his salary through the Government 
is punishable under s. 409 of the Penal Code 
for criminal breach of trust. Where a threat of 
criminal prosecution is used for constraining 
the accused to pay up moneys misappropriated 
by him and. after a portion is recovered, a 
criminal complaint is preferred. /icM that the 
conduct of the complainant is improper in that 
it is in disregard of tho real objects of the 
criminal law and that a criminal prosecution 
should not be used as a means of recovering a 
civil debt. A.W.N. 1884. 105. 

Penal Code, s. 405— Breach of trust— 
Refusal to give up 7no7'tgaged hmd. — A refusal 
by the accused to give up land alleged to have 
been mortgaged to them, the mortgage being 
denied, could not be treated as a misappro- 
priation of the documents of title amounting 
to criminal breach of trust under s. 405, T.P.C. 
The matter in dispute would be but of the 
ordinary description which would form tho 
subject of a civil suit. 2 B.H.C. 127. 

(16) — Fratid by mortgagor in respect of mori- 
gaged property — See B W.R. Cr. 230. 

{yi)— Failure to account — Penal Code, 
8S.406, 408 and 407.— The prisoner, a //ompsM/j. 
took from his employers, between the 15th 
April and 30th June, sums amounting to 
Bs. 600, for the purchase of wood. During 
that period he supplied wood to the value of 
Rs. 284, but the prosecutor alleged that most 
of that was to be set oS against the balance to 
the debit of the prisoner for the year before. 


Criminal Breach of Trust -continued. 

and that the value of tho firewood was, as a fact, 
only Rs. 34. The prisoner was charged with 
criminal breach of trust as a servant. Tho 
defence was that he had purchased wond and 
made advances on that account ; but this 
defence was proved to be false. The Magistrate 
convicted him, but the Judge hold it was 
merely a failure to account, and acquitted the- 
prisoner. Held, the prisoner was guilty of 
criminal breach of trust. 1 B.L.R. S.N.21 = 
10 W.R. Cr. 28. 

(18) — Act XIII of 2850 — Fur7iishi7ig false 
nccotoits. — Where there is no provision in the 
Penal Code, and any other law (such as the 
Breach of Trust Law. Act XIII of 1850) provides 
for the punishment of persons furnishing false 
accounts .such persons mav be tried under that 
law. 14 W.R. Cr. 80. 

(19) — Misappropriatio7i of pay of thanna 

police — Penal Cede, ss. 405, 409. — constable, 
who dishonestly misappropriates to his own 
use the p.ay of his police entrusted to 

him, commits the offence of criminal breach of 
trust- 3 W.R. Cr. 44. 

(■20) — Pe7ial Code, .-Ic/ XBV of 1860, ss. 405, 
417. — Where the accused, to whom silver had 
been entrusted for making a jewel, introduced 
copper, held that the offence committed was 
criminal breach of trust and not cheating. 4 
B.H C. Cr. 16. 

(-21) — Pc)ial Code, s. 40S — Breach of trust — 
Tc77tpo7-ary loss. — .\n offence, under s. 408 of 
the Penai Code, is committed, even where the 
act of the accused was to ciiusc wrongful loss 
to the complainant for a time only. 8 Bom. 
L.R, 951 = 5 Cr. L-J. 5. 

(22) — Penal Code, s. 405 — Crh/iUial b>'ench 
of trust — Mu7iicipal Chair)na7i — Stafoiietit as 
to cash i/t ha/id. — A Municipal Chairman was 
charged with criminal breach of trust for 
stating to the Ma7nlatdnr who examined the 
accounts on a certain day that he had a definite 
sum of money in hand, while the accounts, 
showing a correct cash-balance, showed also 
that a sum in addition to the admitted amount 
must have been in the hands of the Chairman 
as duo to petty servants. This wa.s, however, 
paid to the servants two days later, and the 
failure to state that sum appeared to have been 
due merely to a desire to hide the delay in the 
payment to servants- Held that no offence 
was made out, since no dishonest intention or 
dishonest u.se of money was proved, mere dela)' 
in payment not being a criminal act. and that 
there was no duty cast on the accused to pay 
the servants on any particular day. Not 
merely a civil breach of trust, but also a frau- 
dulent intent or a wilful violation of trust 
j with fraudulent design, should be proved. Rat. 
Un. Cr. C. 484 = Cr. Rg. 50 of 1889. (12 M. 

61, D.) 

(23) — Penal Code, s. 409— Bur den of proof . — ■ 
In a case of criminal breach of trust where the- 
accused pleads that he has accounted to the 
complainant and paid the balance of the money. 
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Criminal Breach of Trust — continued. 


Criminal Breach of Trust— continued. 


the burlen of proving non-accounting and non- ; 
payment is on the prosecution and not on the 
accused. Rat. Uo. Cr. C. 860 = Cr. Rg. 27 of 
1896. ! 


(24) — Where, in a charge of criminal breach 
of trust, the accused pleads payment to the 
proper person, the burden of proving non- 
payment is on the prosecution and not on the 
accused. Rat. Un. Cr. C. 872 = Cr. Rg 47 of 
1896. 

(25) — Pen.ilCocle,ss. 403a7i(l405 — Imviovenble 
property. — The properly referred to in s. 405 
must, as in s. 403. be moveable property, and 
criminal breach of trustcannot be committed in 
respect of immoveable property. 23 C. 372. 
[R., Rat. Un. Cr. C. 928]. 




i 

I 

I 


(20) — Peiiftl Code, .s. 4(>S — Charye under ' 
in rexipect of yeneral deficiency in \ 
accounts. — In a case of criminal breach of trust 
under s. 408, a count based upon a general defi- 
ciency was struck out of the indictment l)y the 
presiding Judge after consultation with* the i 
•Chief Justice. 24 C. 193. [Apjn-oved, 2 C.W. 
N. 341]. I 


(27) — Penal Code, $. 406 — Criminal breach \ 
of trust —Refusal to pay money on ground of 
claim made to it by another. — Where a person i 
was employed by the complainant and another | 
person to take their paddy for sale, but refused 
to give the complainant the amount of money 
realised by the sale of his paddy on the ground 
that a portion of the p.iddy was also claimed ' 
by the other person. that the accused 

could not be convicted of criminal breach cf ■ 
trust. The fact that the other person had 
brought a suit to recover the sum of money 
claimed by him would be a complete answer to ! 
the charge and meet the findings of the Magis- ^ 
trate that the claim made by the other person 
was false. 28 C. 362. 


(28) — Penal Code, $. -408 — Criminal breach \ 
of trust by servant — Waste paper ordered to be [ 
destroyed — .rlpproprin/to/itj/sermH^.— Aservant 
received from his employers, a firm in Calcutta, ■ 
some bags of waste paper with an order to take • 
them to their yard and there to burn and ' 
destroy the papers. The servant instead of 
destroying them brought some of them to Bow 
Bazaar in Calcutta ; held, thfii theact committed ! 
by the accused did not amount to an offence 
under s 408. 29 G. 489. 


(29) — Penal Code, s. 406 — Criminal breach of \ 
trust— Dishonest conversiem by partner — TAabi- \ 
lily of partner to rtcco^^rtf for partnership moyiey. 
— In a partnership, it is open to .a partner to 
spend the money he receives and account for i 
it in dealing with the partnership ; and such a i 
partner is plainly entitled to be called upon for i 
an account of the expenditure of the money ^ 
which h© has received. In a case where it was i 
not satisfactorily made out that this was not 
done, and it could not be made out in the 
absence of a proper demand for an account, it 
was held that no dishonest conversion could be 


found, which would justify the conviction of 
the partner under s. 406, Penal Code. 35 C. 
1108 = 9 Cr. L.J. 74. 

{m)— Penal Code, ss. 406, 409 -Gist of the 
offence — Jurisdiction of Magistrates.—^. 409 
docs not require the property, in respect of 
which criminal broach of trust is committed, 
to be the property of the Government, but only 
requires that it shall be entrusted to a public 
servant in his capacity as such. [F., 1 S.L.R. 
38]. Where a Magistrate tried a case which 
properly came under s. 409, and which was. 
therefore, triable by the Court of Session, under 
s. 40G. the High Court annulled the trial, and 
ordered a new trial for an offence under s. 409, 
Penal Code, before .a Court of Sessions. 2 C, 
L.R. 515. 

(31) — Penal Code, ss. 213, 214, 406 -Cotn- 
pounding offences. — The offence of criminal 
breach of trust, being one into which the ele- 
ment of dishonesty enters, cannot, under the 
terms of ss. 213 and 214. I.P.C., be lawfully 
compounded. 6 C.L R. 392. 

(32) — Penal Code, s. 409 — Appropriation of 
property ordci'cd to be destroyed. — Where un- 
claimed rice lying at the Kidderpore Docks 
was advertised for sale, but before sale, it was 
condemned as being in a rotten condition and 
was handed over to the Superintendent of the 
Health Department of the Calcutta Corporation, 
held, that the latter had not committed the 
offence of criminal breach of trust by selling 
the property ,ind retaining the sale proceeds, 
instead of destroying it. 2 C.W.N. 216. 

29 C. 480]. 

•m 

(33) — Penal Code, ss. 408 and 414 — Abet- 
ment of criminal breach of trust by servant . — 
In order to sustain a conviction for the abetment 
of criminal breach of trust by a servant, it 
must be proved that the accused knew that, in 
respect of such transaction, the servant was 
acting dishonestly and was committing * 
breach of trust, and that the accused abetted 
the servant in doing it. 4 C.W.N. 309. 

(34) — Criminal breach of trust by servant-- 
Prosecution by owner on taking the managetneni 
from the Court of TTarcis. — The owner of an 
estate, on assuming management thereof. ^ 
competent to prosecute a servant of the Gonrt 
of Wards for criminal breach of trust commit- 
ted during the management of the estate by 
the Court. 5 C.W.N. 248. 

(35) — Abetment — Conviction of abettor onihs 
uncorroborated confession of the principal 

der. — Where a person was charged with abe 
ment of criminal breach of trust and the omy 
evidence against him was a confession by •“ 
principal offender, who had pleaded guu ^ 
held, that, in the absence of any corroboratio 
of the confession, it was n^'t proper to convi 
the accused. 5 C.W.N. 294. 

(36) — Penal Code. ss. 23, 24, 109 
Criminal breach of trust by a servant* 

a person, entrusted with some blocks of wow 
engraving for the purpose of having a catalog 
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Criminal Breach of Trust — continued. : Criminal Breach of Trust — continued. 


printed for the complainant, allowed his | 
brother to use the block to print his catalogue. 
held, that such act constituted criminal 
breach of trust. 6 G.W.N. 203. 

(37) — Penal Code, s. 405 — Criniwri/ breach of 
trust — Leaving box in accused's house — Claim 
of debt- Refusal to allow removal of box till 
payment of debt. — Held, that the refusal of the I 
accused to allow the complainant to remove a ' 

' box left in his (accused’s) house by the latter, 1 
unless a debt claimed by the accused to bo due , 
to him from the complainant was paid, did not ^ 
amount to a criminal breach of trust, inas- 
much as there was no evidence that the accused 
disbonestl}’ misappropriated or u.sed or disposed 
of the box. 17 M.L.J. 413 = 6 Cr. L J. 330. 

(38) — Penal Code, ss. 403, 405 , 415 and 108 
— Criminal breach of trust — Manager of Pro- 
vident Institution permitting proprietor to receit'c 
monies v:hich should have been in deposit in 
Bank — (Umtract so to permit — Manager not 
guilty of breach of trust or abetment. — The ac- 
cused B, the manager of a Provident Institu- 
tion, undertook by his security bond to make 
himself civilly and criminally liable to the 
proprietor for the management of the entire 
concern, the safe custody and proper applica- 
tion of funds, but the proprietor and his agent 
Were at liberty to take charge of money. papers, 
etc., relating to the Institution. B allowed 
the proprietor to receive a sum of money from 
a diploma-holder, which should, according to 
the Prospectus and Rules, be deposited in the 
Bank for meeting death claims, and the pro- 
prietor misappropriated the siime. Held, on 
a charge of criminal breach of trust or abetment 
thereof, the accused was not guilty, as he could 
not, under his contract, prevent the proprietor 
and his agent from taking the money. There 
was noContract between B., and the diploma- 
holders, and he cannot be said to have held 
the subscription in trust for their nominees. 
5H.L.T. 141. 

(39) — Penal Code, s. 405— Criminal breach of 
trust — '' IHshonestly" explained. — The word 
“dishonestly” means the doing an act with the 
intention of causing wrongful loss or wrongful 
gain ; and wrongful gain is gain by unlawful 
means of property to v/hich the person gaining 
is not legally entitled. For cither wrongful loss 
or gain, the property must be lost to the owner 
or the owner must be wrongfully kept out pf 
it. The deterioration of an article pledged with 
another hy use is not such a loss of property to 
the owner and the wrongful use of the property 
by the pledgee is not such a gain to him. 1 
Weir 460 = 3 M.H C. App. 6. [R..CC.W.N. 
203]. 


ought to be used in drawing the inference of 
dishonesty from a breach of duty imposed by 
civil law. Whether it should be drawn or not 
is a question in each particular case. 1 Weir 
461 = 6 M.H.G. App. 28. 

(41) — Penal Code, s. 406 — Criminal breach 
of trust — Misappropriation of money that ought 
to be sent to the treasury. — Where the accused, 
whose duty it was to send immediately to the 
treasury sums received by him, retained small 
sums without immediately entering them in 
his accounts, and also mixed the employer’s 

' money with his own, held, that the accused 
! was guilty under s. 406. 1 Weir 462. 

(42) — Penal Code, s. 406 — Agreement with 
' pet son guilty of embezzlement for refund of 

money embezzled, effect of. — An agreement 
allowing a person, w’bo had committed crimi- 
nal brciich of trust, to refund the property 
misappropriated cannot operate to barasubse- 
. quent prosecution for the odence of criminal 
i breach of trust. 1 Weir 462. 

1 (43) — Penal Code, s. 406 — Entrusting pro- 

petty in order to prevent it from being taken in 
execution of decree— Misappropriation. — The 
; faetthat the complainant entrusted the accused 
' with bis flock iu order to evade the payment 
1 on the execution of a decree, which might be 
issued, is not a legal defence which will justify 
the accused in selling the animals .and appro- 
' priating the sale proceeds to his own use. 1 Weir 
! 463. 

I (44) — Penal Code, s. 405 — Entrusting of pro- 

\ P^^'ly for raising a loan — Raising a larger 
I sum and applying the additional money to his 
i otcti use, effect of. — The prisoner was entrusted 
I with dominion over a pair of ear-rings for the pur- 
pose of raising Rs. 7 upon them, and creating 
a lien upon them to that amount only. The 
accused obtained a larger sum and created a 
I greater lieu, and then applied the additional 
I money to his own use. Held, that the accused 
was guilty of criminal broach of trust. 1 Weir 
! 464. 

I (Ab)— Penal Code, s. 408 — Delay in remit- 
ting money to treasury. — Where a village officer 
■ delayed, for four or five months, in remitting 
the kist amount to the treasury, held, that 
the officer was guilty ofan offence under s. 408. 
Held, also, that it may be difficult to separate 
carelessness from dishonest misappropriation 
I and to say where the one ends and the other 
! begins. 1 Weir 464. 

(46) — Penal Code, s. 408 — Criminal breach 
of trust by servant —E^ect of servant executing 
a bond for the amount misajypropriated.—\^hcxQ 
a serv’ant committed criminal breach of trust, 


(40 ) — Penal Code, s. 406— Criminal breach of 
trtisl by a pledgee.— A. person, who pledge? what 
is pledged to him, may be guilty of criminal 
breach of trust. There are two elements to 
constitute the offence, (1) the disposal in viola- 
tion of any direction of law or contract, express 
or implied, describing the mode in whicli the 
trust ought to be discharged, (2) and such dis- 
posal must be made dishonestly. Great caution 


Iwld. that the circumstance that the employer 
had taken a bond for the amounts misappro- 
priated or for amounts similarly misappro- 
priated, would not prevent the prosecution or 
conviction of the accused for the offence. But 
the accused would be entitled to prove that the 
terms of bis employment were such that the 
omission to make payment of the sums collect- 
ed amounted only debt. 1 Weir 46S. 

7 II A. LW. 


8. N. \ 

VakU Court. ^ 

k'Mahtniti 
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Criminal Breach of Trust — continued. 

(47) — Penal Code, s. 409 — Village shroff" re- 

ceiving grain in payment oj public reveyiue — 
Misappropriation of the grain. — Where a village 
shroff, whose duty it was. among other things, 
to assist in collecting *the revenue, received 
grain from certain ryots and, in return, granted 
receipts for the public revenue, as if for money 
received, held, that the shroff could not be con- t 
victod of criminal breach of trust of the grain 
so received, inasmuch as the accused w’orc not I 
authorised to receive the public revenue in kind. [ 
and as the party who so delivered the grain did ) 
not thereby discharge himself from liability 
for the revenue. lWeir465 = 4 M.H.G. App. 
32. I 

(48) — Penoi Code, ss. 409 and 417 — Kurnam | 

receiving illegal payment. — The accu.sed was | 
charged with criminal breach of trust and also j 
of cheating in respect of the following : — (1) j 
payment from lyot, as part of the assessment : 
for a fasli of three porambokc fields for which i 
the accused, subsequently, on the same day, ! 
issued two forged pattahs to the ryot ; (2) j 
payment from a ryot as costs of demarcation 
stones for two waste fields, one of which the ' 
ryot was cultivating without leave ; (3) pay- 
ment from another ryot as for assessment on a ' 
piece of waste land which the accused promised ^ 
to get for him without a darkhast and as for 
cost of demarcation stones to be fixed for the ^ 
said lands. HcW. that the payments made to ; 
the accused were not made under such circum- 
stances that it could be said that the accused ; 
received them as (Tovernment mone.y or in ; 
trust for Government, //cfd, further, that the \ 
accused was not guilty of cheating, as the per- 
sons who gave the money must clearly have 
known that the money was not to be paid to 
the Government. 1 Weir 466, ] 

(40) — Penal Code, s. 409 — Criminal breach 
of trust by public servant , what amo^ints to . — 
The accused, a petty officer in the Salt De- 
partment, was empowered to sell salt at reduced 
prices to fish-curers (ticket-holders). The 
charge against him was that he really bought 
salt for himself at reduced rates, entering the 
sales in the Government books as if made to 
ticket-holders, thus defrauding Government of 
the difference in the price of the salt. Held, 
that the officer was guilty of the offence of 
criminal breach of trust by a public servant. 

1 Weir 467. 

(60) — The petitioner, a Nazir of the Court of 
the Cantonment Magistrate, was convicted of 
the offence under s. 409, I.P.C., for having 
criminally misappropriated the sum of | 
Ks. 62-6-3 out of the Government money in 
his charge. It appeared that the accused in- 
tended to restore this money to the Government. 

It was also found that the accounts in the 
books were kept all right and thoro appeared to 
have been a long st-anding practice in the 
office, among the officials employed, to 
receive advances of moneys out of the cash with 
the accused according to their requirements, 
generally out of mutual regard, and then to 
repay them when the salaries were drawn 


CFtminal Breach of Trust — continued. 

from the Treasury and that the accused hadv 
made advances when the cash was found to be 
deficient. The accused made good the deficiency 
when he was ordered bv the Cantonment 
Magistrate to refund it. Held, that there was 
no dishonest misappropriation or conversion or 
use within the meaning of s- 405 of the Indian 
Penal Code and that the accused was entitled 
to be acquitted. 39 P.L.R. 1902. 

(51) — Mere retention of money — Penal Code, 
s. 405. — ^lere retention of the money received 
by an accused person as diet-money in his 
capacity as Naib Nazir, would not amount to 
misappropriation and if he produces the money 
when asked for it, clear proof must be given of 
its use or conversion in the meantime. Fur- 
ther where the accused has given security for 
the money placed in his hands, there would be 
a reasonable presumption that, if he kept the 
money in bis possession until he was told to • 
repav it, he did not convert it to his own use. 

2 C.P.L.R. 161. 

(52) — Penal Code, s. 403 — Embezzlement of 
public money. — If an accused person receives 
public money and does not pay it into the 
treasury and it is not shown to have left his 
possession, the proper inference would be that 
he embezzled it. Colm. Dig. Cr. 35 of 1876. ■ 

(53) — Penal Code, s. 406 — Criminal breach of M 
trust — Loan — Deposit. — Upon a charge ofM 
criminal breach of trust, the accused pleade^ 
that the amount claimed by the complainants 
was due by them as a debt but having sustain^ 
ed losses in business they were unable to pajw ; 
it. Held, that in such cases the crucial te.st iM | 
was the sum due to the complainants owed byl 
the accused ns n debt, or was it held bythoml 
as trust money for the complainants over whicbl j 
they had no right of disposition of any 

Held, upon the evidence, that the accused I 
must be considered to have acted as the com- \ 
plainant’s bankers, and the relation between » 
banker and customer is in law that of debtor 
and of creditor. 13S P.L.R. 1901. (95 P.B* 
1885, jR.). 

(54) — Servant of agent of a finn—S. 409, 

Penal Code — Agent entirely responsible— 
appropriation by agent — Liability of servant. 
Where a branch firm employed purchasi^ 
agents who, in their turn, employed the accused 
as their servant, and where the purchasing 
agents were charged with criminal breach o 
trust as agents under s. 409, and the * 

criminal breach of trust as a servant, ® * 

the servant could not be convicted of the 

as ho was not the servant of the ^ 

purchasing agents having taken the w 
responsibility, as no specific amount had 
ptoved to have been embezzled by him 
he was not proved to have abetted the pure 
ing agents. 2 P.R. 1902 Cr. 

(55) — Penal Code, s. 406— Position of 

of a BaUery— Deficiency of Government «wn 
in his hands— Criminal breach of _ , 
Essence of misoj^^ropriofion. — The shro 


1041 


THE AtiL INDIA DIGEST. 


1042 
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Battery holds the position of a cashier with ^ 
reference to the custody of Government monies 
entrusted to him, and his failure to produce 
cash for the entire balance due out of the 
amount so entrusted amounts to a criminal 
breach of trust. A contract of a special nature 
to keep a certain fund intact, and not to mix 
it with the other cash he holds in his hands for 
his business, must be established, before a pei'soii 
c<in be held to be a trustee of that fund. It is 
doubtful whether a mere contract that he 
should always be reaidy to show that he has in 
hand a sum equal to the balance of Govern- 
ment monies in his hands would suffice. For, 
the essence of misappropriation of property is 
that the property itself should not be at the 
disposal of the accused person according to his 
wish. 19 P.R. 1908 Cr. 

(56) — Police office^ entrusted tvith property by 
a traveller for protection, — A thana officer en- 
trusted with property for its protection by a 
traveller, who believed himself to be dying, 
would be guilty of an offence under s. 409, , 
I.P.C., if he misappropriated it as the ac- 
cused entrusted with the property in his 
capacity as a public servant, who was empower- 
ed under s. 95, Grim. Pro. Code. 1872, to > 
receive the property to prevent the commission 
of an offence, i.e., theft by other persons taking 
advantage of the illness or death of the travel- 
ler. 24 P.R. 1876 Gr. 

(57) — Criminal breach of trust, if a compound- 
able offence. — A charge of criminal breach of 
trust is not compoundable ; the dishonest intent 
being an essential ingredient. 30 P.R. 1879 
Cr- 

(58) — Banker and custnmer — Moneys of cus- 
tomer used by Banker for his own purpose - — 
Moneys due to a customer from a banker are 
simply due as debts and are fully attbe disposal 

. of the banker. The latter is not, therefore, 
guilty of criminal breach of trust in using them 
for his own purpose. 32 P.R. 1901 Cr. (95 P. 
1885, B.). 

(59) — Servant taking money entrusted to him 
to be taken to another place — Necessity for proof 
of actual concession. — Where a servant is ' 
charged with criminal breach of trust of his 
master’s money, it is not necessary for the 
prosecution to show that the accused has ’ 
actually expended any portion of the money. ; 
The first possession being lawful, the offence 
consists in a mental act or intent to deprive 
his master of his property without any outward ! 
or visible trespass. Where a servant entrusted | 
with money for the purpose of taking it to one i 
place walks away with the amount to another ! 
place, he is guilty of criminal breach of trust, 
although he has not spent any portion of the 
money. 36 P.R. 1889 Cr. 

I 

(60) — Penal Code, ss. 406, 408-- Criminal \ 
breach of trust — Defective charge — Crim, Pro. 
Code (1898), ss. 222. 234, 439.— Held, that, in 
the case of criminal breach of trust, a general 
charge of embezzlement, mentioning the gross [ 

66 


Criminal Breach of Trust — continued. 

sum misappropriated, as laid down in sub- 
section (2) of s. 222 of the Code of Criminal 
Procedure, is sufficient, but it is defective and 
must fall through, where the accused appears 
to have been prejudiced by not having any 
definite charge to answer. 16 P.W.R. 1907 
Cr. = 6 Cr. L.J. 137. 

(61) — Stake-holder misappropriating stakes — 
Penal Code, s. 406, — The holder of the stakes 
of a wager, who appropriates them or converts 
them to his own use without the consent of 
the depositor or of the winner of the wager, is 
liable to conviction under s. 406, Penal Code. 
The words “ by unlawful mc.ms ” in the defini- 
tion of “wrongful gain” and “wrongful 
loss “ are intended to refer to an act which 
w’ould render the door liable either to a civil 
action or to a criminal prosecution. 2 L.B.R. 
216. (L.B.R., 1872—1892, 130, Over.). 

(62) — Penal Code, s. 405— Money advanced 
for a specific purpose, tnisappropriation of, 
constitutes the offence of crbninal breach of 
trust. — The accused was convicted ajjd sen- 
ten'^ed on a charge of criminal breach of trust 
for having misappropriated the money lent to 
him to buy paddy with, in pursuance of an 
agreement, under which he was to sell th 
paddy, so bouglit, to the complainant. Held, 
the money was advanced for a specific purpose, 
and. apart from that purpose, it would not 
have been advanced at all and. the relation of 
debtor and creditor not being incompatible 
with the existence of a trust in respect of the 
money advanced, such money must be regarded 
,:is having been entrusted to the accused within 
the meaning of s. 405 of the Code. 3 L.B.R. 
200=4 Cf. L.J. 466. 

(63) — Penal Code, s. 406 — Criminal breach of 
trust — Hypothecation b]f accused of all his claims 
as acontractor against Government — Undertak- 
ing to convey all cheques drawn hi his favour — 
Cashing cheques and appropriating jiroceeds in 
violation' of the undertaking — ^Vhether coristi- 
tutes criniinal breach of trust. — An accused 
person hypothecated by a written contract to 
the applicant all his claims as a contractor 
against the Government in respect of work 
done and materials supplied to the Executive 
F.ngineer, and undertook “regularly and with- 
out fail ” to “ convey and makeover” to the 
applicant all cheques drawn by the said 
Executive Engineer in his favour, to “ hold the 
same unto the use of the applicant, and not 
under any circumstances to cash any bill or 
cheque or otherwise appropriate the proceeds 
thereof without the knowledge and consent of 
the applicant.” The accused cashed two 
cheques and misappropriated the proceeds in 
violation of thecontract. Held, such misappro- 
priation amounted to .a criminal breach of trust. 
U.B.R. 1908. Ist Quarter, Penal Code, 13 = 

8 Cr. L.J. 24. 

(64) — Penal Code, s. 405 — Failure to account 
for money entrusted — Criminal breach of trust, 
whether constituted. — Failure to account for 
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mone)’ by the person to whom it has been en- 
trusted may constitute the offence of criminal 
breach of trust under s. 405, Penal Code. U 

B.R. 1909, let Quarter, Penal Code. 21. 

(65) — Failure to account for money entrust- 
ed to the accused for a particular purpose con- 
stitutes criminal breach of trust. Dishonest 
misappropriation may sometimes be inferred 
from the circumstances without direct evidence. 
11 Cr. L.J. 44 = 4 Ind. Cas. 762 = U.B.R. 1909, 
1st Quarter. Penal Code, 21. 

(66) — Pcnnl Code, s. 409 — Suhiect-mattcr of 
breach of trust not belon<jing to Government — 
Crim Pro. Code, s. 222 {2) — Inclusion of vari- 
ous items in one charge. — Held, s. 409, I.P.C., 
does not require the property, in respect of 
which criminal breach of trust is committed, 
to be the property of the Government, but only 
requires that it shall he entrusted to a public 
servant in his capacity as such public servant. 
The inclusion of various items, in respect of 
which the criminal breach of trust was alleged 
to have been committed, in one charge, does 
not vitiate the trial, as such a procedure is in 
accordance with the provisions of s. 222 (2), 
Crim. Pro. Code. 8 Cr. L.J. 160 = 1 S.L.R. 38 
Cr. 

(67) — Penal Code, ss. 408, 409 — Sentence, 
Mitigation of. — See 8 W.R. Cr. 1. 

See Cheating, a.w.n. 1881, 32. 

See Compounding Offence, i M. i9i. 

Sec CRIM. Pro. Code (1898). ss. 179, 181 

(2) and 190 (c), 4 M.L.T. 481 = 9 Cr. L.J. 92. 

See Crim. Pro. Code (1898), ss. 181 (2) and 
531, 9 P.L.R. 1902. 

See CRIM. PRO. CODE (1898), ss. 222, 234, 
24 A. 254 = A.\V.N. 1902, 44, 31 C. 928 = 8 C- 
W.N. 807. 

See JOINDER OF Charges, 29 M. 658, 7 A. 
174, F.B. 

See JURISDICTION OF CRIMINAL COURTS, 
19 A. Ill , A.W.N 1883, 88, 

See PENAL Code, s. 407, 9 Bom. L.R. 229 
= 5 Or. L.J. 2.35. 

See PENAL Code, s. 409, 17 A. 153. 16 A. 88, 
18 A. 116. 

See PENAL Code, s. 411, 2 N.W.P. 312. 

See Release on Probation of good 
Conduct, i L.B.R. 142. 

See Revision, 19 B. 714. 

See Theft, Rat. Un. Cr. C. 928. 

Criminal Case. 

(1) — Not to he thr nvn out as civil, but to be 
investigated. — It is no answer to a criminal 
charge to say that a civil action should be 
brought; for “a charge, properly laid under the 
Penal Code, should be investigated even if the 
case be one in which a civil action will lie.** 
-4 Bom. h. R. 938. (10 W.R. 40 Cr., R ). 


Criminal Case — concluded. 

(2) — St. 11 ajid 12 Vic., c. 42, s, 50 — 
Insolvency ending in imprisonment, effect of — 
Punishment for contempt of Court, conditions 
for. — An insolvent, seeking the benefit of the 
Insolvent Act, was found to defeat the object of 
the Act by wilfully preventing and purposely 
withholding the production of letters written to 
him. No charge was framed against him 
regarding this : and no pointed question was 
asked him during the proceedings: yet, at 
the termination of the proceedings, ho was 
sentenced to a term of imprisonment, under the 
provisions of s. 50 of the .Act. Held, reversing 
the sentence, that the proceedings, so far as 
they resulted in imprisonment, amounted to a 
criminal charge ; and in all criminal cases, it 
was necessary that there should be a charge, a 
finding, and a conviction, as a foundation for 
the sentence : everything should be strictly and 
accurately pursued : and if, in any one of these 
three points, a substantial defect should appear 
it would bo a ground for reversing the proceed- 
ing : and that no person should be punished for 
contempt of Court, which is a criminal offend, 
unless the specific offence alleged against him 
be distinctly stated, and an opportunity of 
answering it given to him. 5 Bom. L.R. 848. 

(3) — Evidence Act, s. 101 — Criminal cases — 
Adjudication on mere probabilities. — The Court 
ought not to judge a criminal case on mere 
probabilities as if it were a civil action, or con- 
travene the well-known principle of law that 
the burden of proof lies on the Crown, not at 
all on the accused ; and, unless the evidence is 
such as to enable the Court to judge rather thM 
to conjecture, the accused should not bo callw 
upon to make his defence. Rat. Uo. Cr. C. 
772 = Cr. Rg. 36 of 1893. 

(4) — Re-opening a criminal case disposed of in 
default of appearance— Inherent power of Court 
to re-hear — Judgment signed and sealed — Crtm. 
Pro. Code (Act V of 1398), s. 440 .— A Court has 
power to re-open and dispose of a criminal 
which has been previously disposed of in default 
of appearance. The Court may, under s. 440, 
Crim. Pro. Code, determine the questions 
raised, without hearing counsel or pleader on 
either side, but, where it has not done so, but 
merely disposed of the case in default cf appear- 
ance, the Court has power to restore 

and hear and determine it. 10 C.L.J. 80*8 

Ind. Cas. 393. 

See Bur. act XI OF 1889, 19 C. 606. 

See Cheating, 7 C.L.J. 375 = 12 C.VV.N- 
750 = 7 Cr. L.J. 342. 

— Proceedings to prevent breach of the 
if a— See CRIM. PRO. CODE, 1398, ss. 145 ana 

526, 25 B. 179. 

See Dispute as to Cr* 

IMMOVEABLE PROPERTY, U O.C. 61-» 

L.J. 423. 

Criminal Court. 

—Police Patel, i/Com-L— A poUce potal m “O* 
a Criminal Court. 4 B. 479> 



1045 


THE ALL INDIA DIGEST. 


1046 


Criminal Court — concluded. 

— Duty of, in cases of disputes as to land — See 
Crim. Pro. CODE (1898), s. 145, 5 C.W.N. 663. 

— Duty of Criminal Court to give effect to 
final judgment of Civil Court— See CRIM. Pro. 
Code (1898), s. 476, 12 C.W.N. 1=6 C.L.J. 
703. 

See Local Government, Rat. Un. Cr. C. 
827. 

Criminal Force. 

See PENAL Code, ss. 349—358. 

— Death cattsed by striking a per^nn irith 
enlarged spleen — Culpable homicide — Criminal 
force. — Where the accused struck the deceas'^d 
who had an enlarged spleen, in the course of a 
quarrel and caused his death thereby, hut the 
accused had no knowledge of the diseased 
state of the deceased’s spleen, held, that the 
accused was guilty only of using criminal 
force, under s. 352, Penal Code, but not of 
culpable homicide. 21 P.R. 1876 Cr. 

See Complaint, 3 Bom. L.R. 675. 

— Meaning of — See CRIM. Pro. CODE (1898), 
8. 522, 5 C.W.N. 260. 

— Used on a vaccinator — See PENAL CODE, 
s. 853, 1 Weir 345. 

See WRONGFUL RESTR.VINT, 1 Weir 340. 

Criminal Intimidation. 

See Penal Code, s. 506. 

(\) — Penal Code, ss. 503, 506 — Criminal 

intimidation, what amounts to. — The com- 
munication by a person that be is going to 
take revenge by false complaints cannot amount 
to threat or criminal intimidation. A threat 
will not amount to an offence, unless made 
with intent to cituse alarm to the complainant. 
2 Bom. L.R. 55. 

(2) — Where the accused threatened the com- 

plainant that he would get him imprisoned for 
six months if he continued to detain bis adult 
sister in his house, held that this did not 
amount to the offence of criminal intimidation. 
8 B.H.C. Cr. 101. [.F., 20 B. 794], 

(3) — To constitute the offence described in 
8. 506, Penal Code, it must be shown th.at the 
person charged actually threatened another 
with injury to his person, reputation or pro- 
perty, or to the person or reputation of any 
one in whom that person is interested, with 
intent to cause alarm. Where, upon a quarrel 
between two brothers, one of them ran off and 
fetched a sword, but the sword was snatchod 
from his hands before he had occasion to use 
the sword, and till then there was nothing to 
show that the prisoner used any threat towards 
the complainant, although, when he was 
seized and disarmed, he threatened to kill the 
complainant if he was free, held, that the 
accused was not guilty under s. 606, as the 
words used by the accused were uttered under 
circumstances which negatived any intention 
to intimidate. 45 P.R. 1882 Cr. 


Criminal Intimidation — continued . 

(4) — The words ‘ threatens another’ in s. 503, 
I.P.C., show that the threat must be made to 
the complmnant personally, or. if made to a 
third person, must be made with the intent that 
he should communicate it to the complainant. 
When a man conveys throats to the pleaders 
of a person, who is executing a decree against 
him, he may reasonably be presumed, in the 
absence of evidence to the contrary, to intend 
those threats to be communicated by the 
pleaders to their employer. 5 C.P.L.R. Cr. 50. 

(5) — Where the accused held out threats to 
both Hindus and Muhammadans to get them 
implicated and imprisoned if they kept to the 
terms of an ikrarnatna (entered into by the 
parties to keep the peace during the Moharram 
festival), held that he had committed an 
offence under s. 506, I.P.C. A.W.N. 1886. 41. 

(6) Penal Code, s. 503‘-CrimiHal intimidation 
—Gist of the offence.— The gist of the offence of 
criminal intimidation, as defined in s. 503. is 
the effect which the threat is intended to have 
upon the mind of tho person threatened, and it 
isequally clear that, before it can have any effect 
upon the mind, it must be either made to him 
by the person threatening or communicated to 
him in some way. In other words, it must be 
a threat communicated or uttered with the 
intention of its being communicated to the 
person threatened for the purpose of influenc- 
ing the man’s mind. 15 C. 671. 

O)— Penal Code, ss. 44. 503 and 506’ — 
Criminal intimidation — Threat to ruin another 
with cases, luhether amounts lo injury . — 
According to the definition of criminal intimi- 
dation in s. 503, Penal Code, there must be a 
threat to another person of injury to his person, 
reputation or property, or to the person or 
reputation of any one in whom that person is 
interested. Where a person had been convict- 
ed under s. 506, for threatening to “ ruin 
another with cases. ” held, that the conviction 
should beset aside, since tho throat to ruin by 
cases did not necessarily imply that the cases 
were false cases. If the cases were not false, 
the mere fact that they were instituted for the 
purpose of persecuting tho complainant would 
not bring them within tho definition of the 
term ” injury,” because the harm, although 
caused from an improper motive, would nob bo 
caused illegally. If the threat had been to 
ruin the complainant with false cases, the 
offence of criminal intimidation would have 
been committed. 30 C. 418 = 7 C.W.N. 116. 

(®). Penal Code, s. 503 — Threat of cxcom- 
munxcation. Where a person complains to a 
Magistrate that he is threatened with an illegal 
sentence of excommunication, which will at 
least injure his reputation unless he abstains 
which he is legally entitled to do, 

allegation, if established, might constitute 
the offence of criminal intimidation. But to 
hold that the offence has been committed, it 
would be necessary for the Courts to inquire 
(1) whether the acts inhibited by the threat 
are such as the complainant was legally entitled 
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Criminal Intimidation— continued. 

to do, (2) whether the eccle.^iasticAl authority , 
has or has not jurisdiction to pronounce on . 
their legality, (3) whether or not the same 
authority has, under the circumstances, , 
jurisdiction to pronounce a sentence of excom- 
munication, and (4) whether, if it does not j 
possess that jurisdiction, but has exercised it • 
in good faith and under a misapprehension of 
law. such an exercise of jurisdiction would 
amount to an offence. Ail these enquiries | 
except the last raise nice questions of civil right ^ 
involving the consideration of the ordinances 
and practice of a particular ecclesiastical I 
authority and the proper course for a Magistrate 
is to postpone the trial till the complainant has ■ 
proved in a Civil Court the iocorapetency of ; 
the ecclesiastical authority to exercise the | 
powers it has assumed, either generally or in ■ 
the particular case and the legality of the 
rights they scverallv assert. 8 M. 140 = 2 Weir 
249. 

(9) — Penal Code, s. 506— Threat oj injury, , 

U'hat amountsi to- — Intimidating a police con- 
stable, by holding out a threat of getting him . 
dismissed from service, is not such a threat of 
injury as is punishable under p. 50G. 20 B. 

794. 

(10) A mere threatening to bring a matter 

before the caste in order to get one expelled 
docs not amount to criminal intimidation. 
Rat. Un. Cr. C. 186. | 

{\l)— Penal Code, s- 506— Threat addressed \ 
to a third i)erson.— The threat, under s. 506, ; 
need not be addressed to the prosecutor direct. 

It is sufficient if the threat, though addressed 
to the neighbours, was intended to reach the 
party threatened. 1 Weir 622. 

(12) — To constitute a.n offence under s. 506, | 

Penal Code, it is not necessary that the threat | 
should be uttered directly" to the persons : 
intended to be intimidated. It is sufficient if : 
it is intended to be. and U, communicated to | 
such person. 1 Weir 623. j 

( 13 ) — Threat to commit suicide . — A threat to i 
commit suicide, if another person refuses to do i 
a particular act, is not criminal intimidation, 
unless the person be interested in the person 
making the threat. 109 P.R. 1866 Cr. 

{\A)— Penal Codet s. 506— Threat to bring , 
falspchnrgc.—k threat io bring a false charge 
against a person and to support it by fabricating 
false evidence is criminal intimidation. 1 Weir . 

623, 

(15) — Crim. Pro. Code, 1873, s. 489 — Security , 
to keep the pence on conviction for criminal r 
intiTnidatio7i — Penal Code, ss. 503, 506. —Upon 

a mere conviction under ss. 503, 506, I.P.C., - 
the accused person cannot be call*^ upon under ' 
s. 489, Crim. Pro. Code, to find recognizances j 
to keep the peace. 2 A. 351. 

(16) — Penal Code, ss, 503, 507, 511 — At- i 
tempi. — Per West, J. — The offence of criminal i 
intimidation, as defined, seems to require both i 
a person to be threatened and another in whom 
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he is specially interested. Then, there must- 
be the intent to cause alarm to the former 
by a threat to him of injury to the latter. 
The intent itself might be complete, though it 
could uot be effected, but the existence of the 
interest seems essential to the offence, as algo' 
and equally to the attempt at the offence, 
since, otherwise, the attempt would be at 
something not constituting the offence. Per 
Birdwood, J. — No criminal liability c»in bo 
incurred under the Code by an attempt to do- 
an act, w'hich, if done, would not be an offenM 
against the Code. Where, therefore, the 
accused was not guilty of committing criminal 
intimidation, because the person threatened, 
had no interest in the person regarding whom 
the threat is made, he could not also be guilty 
of an attempt. 11 B. 376. 9 C.P-L.B. 


14.] 

(U)-- Penal Code, ss. 186, 189, 506— Intimi- 
dation of people going with Police — Crim. Pro. 
Code, Act X of 1883, s. 106— Rioting,— \yhcT0 a 
police inspector sent a constable to bring two- 
persons for inquiring of them about an offence, 
the order was one under s. 160 of the Crim. 
Pro. Code, and. if the order was not in writing, 
the persons need not accompany the constable. 
A person, therefore, who threatened and indu^ 
such persons not to accompany tho constable 
and give evidence, cannot bo convicted un 
ss. 186 and 189 of the Penal Code, but comraiW 
an offence under s. 506. Rat. Un. Cr, C. oou 
Cr. Rg. 18 of 1896. 

(IS^—j^enal Code, s. 503-Criminal intimid^ 

tion, what constitutes— Conventwnal 
ment by spiritual superior, whether . 

tn/urw.— There can be no criminal intimidation 

where the injury of which complaint is , 
the hardship arising from conventional punisn 
ment which a spiritual superior, 
exercise of bis authority as regulated by 
custom of the caste, is competent to mflic 
The custom implies a common submissio 
to his authority, and. assuming 
was an error of judgment on his ^ 
error Ciinnot be accepted as a 

ing a case of conventional 
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Criminal Justice Regulation. 

See Reg. V OF 1895. 

— Sch. XV— See SUMMABT trial. U.B. 

1906, Crim. Pro. Code. 51=5 Cr. L-J- 29». 

Criminal Law. 

See PENAL CODE. s. 1, 25 A. 31. 
Criminal Law 'Amendment Act. 

See ACT III OF 1895. 

See ACT XIV OF 1908. 

Criminal Misappropriation. 

See PENAL CODE, ss. 403, 404. 

See CRIMINAL BREACH OF TRUST. 

See Cheating. 
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<!Fiminal Misappropriation — continued . ! 

I 

(1) — Conversion —Penal Code,s. 403.— Where 
'the accused found a thing, and merely retained 
it in bis possession, he was acquitted of crimi- 
nal misappropriation under the section referred 

to. lOW.R. Cr. 23. 

(2) — Retainituj by servant of money due as 

wages. — The retaining by a servant of money 
due as wages would constitute criminal mis- j 
appropriation. 11 W.R. Cr. 51. I 

(3) — Misappopriaticni of i)rop€rty of deceased 
person — Penal Vode^ s. 404. — It is not necessary 
for a conviction for dishonest misappropriation 
of property possessed by a deceased person at 
the time of his death, under s. 404 of the Penal 
Code, that the accused should mis^ippropriate it 
tohisowuuse. 12 W.R. Cr.39;ll W.R. Cr. 1. i 

(4) — Penal Code, s. 404. — Under s. 404, all 
the elements are required to constitute the 
offence which would be required to constitute 
the offence of criminal misappropriation in 
respect of a person who is alive. 12 W.R. Cr. 39. 

(5) — Refusal to pay for goods purchased — 
Penal Code, s. 403.— The person, who takes 
certain hides from the prosecutrix, but refuses 
to pay for them, is not on that account guilty 
of dishonest misappropriation. 17 W.R. Cr. 11. 

(6i — Penal Code, ss. 403, 415 — Criminal mis- 
appropriation — Cheating. — A and B met at 
Benares station. A got a ticket for Ajudbia 
And B for Benares cantonment. A showed her 
ticket to B to see if it was all right. B, instead 
of returning the same ticket, .substituted his 
own. Held that the offence was one of mis- 
appropriation under s. 403 of the Penal Code 
rather than cheating under s. 415. A.W.N. 
1905, 9. 

(1)— Penal Code, s. 403 — CrimUuil misappro- 
priation— Dishonest intent. — A mortgagor, who * 
appropriated to himself certain money which 
was stated in the mortgage bond to be pay- 
able to the mortgagee, was charged with 
criminal misappropriation. He pleaded that he 
■did so, as the mortgagee h.ad not paid part of 
the consideration money provided for in the 
bond. Held that, assuming that there had been 
misappropriation by the mortgagor, it did not 
become criminal misappropriation, as defined 
in 8. 403, I.P.O., until it had been established 
that there was dishonest misappropriation. 
A.W.N. 1881, 80. 

_ (8) — IHshonest intent. — The mahars of a 
village appropriated to their own use the skin 
of a buffalo, the owner of which could not be 
found. Held, that they were not guilty of 
criminal misappropriation, as there was no 
dishonest intention. Cp. Rg. 1 — 5 — 1872. 

if))— Penal Code, s. 403— Iron safe containing 
property belonging exclusively to other members 
of the family — Iron safe common property of all 
—Removal of iron safe with property, nature of 
the offence. — A, the managing meiqber of a 
joint Hindu family, removed an iron safe, the 
property of the joint estate, but containing pro- 
perties which exclusively lUlonged to the other 


Criminal Misappropriation — continued. 

members of the family, from the possession of 
the latter without their consent. Held that A, 
by removing it, did not commit theft or any 
other offence but was guilty of misappropria- 
tion, if. on discovering the contents of the Siife, 
he retained them and attempted to appropriate 
them. 1 J.G. 31. 

(10) —Penal Code,s. 403 — Criminal misappro- 
priation — Joint property — Question of oicner- 
ship— Jiirisdiction of Crimbuil Courts. — Joint 
property may be the subject of criminal misap- 
propriation. The question of the actual owner- 
ship of property is not one for the decision of a 
Criminal Court, but of a Civil Court, and .all 
appearances of prejudging the question should 
be avoided. A.W.N. 1881, 89. 

(11) — Appropriation of money paid by mistake. 
— Where money is paid by mistake, and the 
person receiving it, either at the time he re- 
ceived the money or at any time subsequently 
before its refund, discovers the mistake made 
by the complainant, but determines to appro- 
priate the monev. he is guilty of misappropria- 
tion. 2N.W.P.’475. 

(12) — /jitiocCTifpossessiou when amoioits to . — 
Criminal misappropriation takes place when 
the possession has been innocently come by, but 
where, by a subsequent change of intention, or 
from the knowledge of some new fact with 
which the party was not previously acquainted, 
the retaining becomes wrongful and fraudulent. 
15 G. 388. 

(13) — Gist of the offence. — To constitute the 
offence under s. 403, I.P.C., there must be a 
misappropriation of moveable property and the 
misappropriation must be dishonest. In order 
to be dishonest, the property must be mis.np* 
propriated or converted “ with the intention of 
causing wrongful gain to one person and a 
wrongful loss to another,” i.e., with the inten- 
tion of causing gain by unlawful means of pro- 

( perty to which the person gaining it is not 
legally entitled, or the loss by unlawful means 
of property to which the person losing it is 
entitled. Where there is no intention to cause 
wrongful gain or wrongful loss of property, and 
merely an intention to deprive the owner tem- 
porarily of the use of property, dishonesty is 
not made out. Expl. 1 to s. 430, I.P.C., does 
not extend the section so as to include not only 
cases of wrongful gain or loss of property, but 
also cases of wrongful gain or loss of the pos- 
session of property, as distinct from gain or 
loss of possession of the property itself. 27 P. 
R. 1886 Cr. 

(14) — Penal Code, ss. 403 and 411 — Distinc- 
tion between criminal misappropriation and 
^'dishonestly retaining." - -A person , who is proved 
to be the thief, cannot be convicted of receiv- 
ing, and by like reasoning, a person, who is 
proved to have dishonestly misappropriated 
property, cannot be convicted of retaining it 
under s. 411. If a man came honestly into- 
possession of stolen property and then retained 
it, after be had discovered that it was stolen, 
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Criminal Misappropriation — continued. 

be would commit the offence of dishonestly re- 
taining under s. 411. S. 76. Penal Code, does 
not apply to s. 403, though it applies to s. 411. 
3 L.B.R.’254 = 5 Cr. L.J. 413. 

(15) — Property not taken from the possession 
of the omier — No theft but critninnl misapyro- 
priation—Penal Code, ss. 37^, 403. — Where 
property, lost by the owner, is found in the 
possession of the accused, the offence commit- 
ted by the accused is not theft but criminal 
misappropriation as the property was not taken 
from the possession of the owner. 1 L.B.R. 123. 

(16) — J^enol Code, ss- 403 a7ui 429 — Bull 

dedicated to idol. — A bull dedicated to an idol 
and allowed to roam at large is not fere bestia 
and therefore res nullius. Such an animal 
would, ptima facie, be the property of the 
temple, and be the subject of criminal misap- 
propriation. 11 M. 145 = 1 Weir 498. [/?., 17 

C. 852, U.B.R. (1892—1896), 238Cr.l. 

(17) — Promise to pay — Acquittal — Order of — 
Revision. — When an acquittal proceeds on a 
mistaken view of the law, the High Court can 
interfere in revision. The complainant agreed 
to receive money w hich the accused, charged 
with criminal inis;\ppropriation. promised to 
pay in three days. The Magistrate thereupon 
acquitted the accused. Held, that the acquit- 
tal w'as illegal. 6 A. L.J. 758. 

(18) — Duty of (lyent to landholder .—11 is the 
duty of the agent of a landholder to keep the 
collections he makes for his master separate 
from his own moneys, expending thereout moneys 
on his master's behalf and handing over the 
balance to his master, and if he, in breach of 
this trust, converts the money to bis own use, 
he is amenable to a criminal prosecution. Where 
a landowner permits the agent to mix the col- 
lections with bisown moneys, if the agent applies 
the moneys so collected to his own use, fraudu- 
lently and dishonestly, and falsifies the accounts 
so as to conceal bis fraud, there is evidence of 
criminal misappropriation. 3 N.W.P. 30. 

(19) — Pi'operty in lost goods.— 7he offence 
consists in the dishonest misappropriation or 
conversion of moveable property, and before a 
conviction can be recorded, it must be proved 
that the article forming the object of the charge 
was moveable property, [D., 11 P.R. 1908 = 
27 P.W.R. 1908 Cr.]. Where property has been 
cast away or abandoned, any one finding it and 
taking it acquires a right to it which would be 
good even as against the former owner, if the 
latter should be minded to resume it ; but when 
a thing has been accidentally lost, the property 
is not divested, but remains in the owner who 
has lost it. Where the accused found a gold 
mohur on an open plain, and sold it the next 
day to a shroff, held that, in the absence of all 
information ns to the circumstances under 
which it was lost, it would be impossible to say, 
with any approach to certainty, that it had not 
been finally abandoned before it was picked up, 
and that the accused could not be convict^ 
under 8. 403, 1.P.O. 18 B. 2i^. [D., 11 P.R. 
1908=27 P.W.R. 1908 Cr.] 


Criminal Misappropriation — continued. 


(20) — Penal Code, Act XLV of 1860, s. 404 — 
Immoveable property . — S- 404 of the Penal Code 
does not apply to immoveable property. 6 B, 
H.C. Cr. 33. IF., 23 C. 372 ; R., Rat. Un.Cr. 
C. 928; D., 36 C. 758]. 

(21) — Penal Code, ss. 409, 463 — Mxsappropri^ 
atxo7i aixd falsification of accounts for the pur- 
pose of screening the misappropi iation. — Where 
a person misappropriates a sum of money, and 
to screen the misappropriation falsifies the ac- 
count, the offence of falsification becomes part 
and parcel of the offence of misappropriation, 
and the whole transaction must be considered 
as an offence consisting of criminal misappro- 
priation. 6 Bom. L.R. 94. 


(22) — Penal Code, s. 405 — Misappropriation 
by partner. — A partner who dishonestly mis- 
appropriates or converts to his own use any of 
the partnership property with which he is 
entrusted or which he has dominion over, is 
guiltv of an offence under s. 405. 6 Bom. L.R. 

553. ' 


(23) — Taking coins from land bought. — A 
person finding and taking coins from 
bought by him cannot be convicted of crimi- 
nal misappropriation though the money did 
not belong to him, so long as they were not 
in the possession of any other person. Rftt. 
Un. Cr. G. 8. 

(24) - What should be considered in a case of 
— Criminal misappxopriation- — In a case 
criminal misappropriation, the Court should 
consider the question, whether the money was 
kept with a dishonest intention, or only on a 
wrong opinion that the prisoner was justified 
in keeping it. In the latter case, the act or 
the accused would not constitute the offence or 
criminal misappropriation. Rat. Un- Cr. C* 
700 = Cr. Rg. 30 of 1894. 


{25)— Penal Code, s. 403 -Crim. Pro. Code, 

Act X of 1882, s. 203— Misappropriation oj 
temple propteriy. — Where the complaint of a 
poojari of a temple again>t the 
haviDg misappropriated some of the 
ornaments, was dismissed under s. 203 of tn© 
Crim. Pro. Code, on theground that the nature 
of the trust had not been determined, heta tM* 

the dismissal without enquiry was 

that any use of temple property otherwise tnan 
for the idol or temple amounts to misappropn 

tion. Rat. Un. Cr. C. 919. 


{26)— Penal Code, s. 403—CHiMnal 
moprintion— Inference of dishonest 
list of tJie offence. -\Wh0Te an Income-tax 

ilerk in a Collectorate, whose duty it ^ 
eceive moneys p.aid by persons . 

ncome-tax, to enter such receipts ^ 

emittance book and to remit mn* 

mmediately to the treasury, retained two 
or several months without entering 
lis accounts, and paid them tip» when 
hat detection was inevitable, mamg 
•ntries in the remittance book as 

eceipt, held, that the intention of 

the ciro nmwt a n cM* 
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Criminal Misappropriation — continued. 

the case, wtvs a dishonest one, and that the 
accused was, therefore, guilty of criminal mis< 
appropriation under s. 403. Penal Code. [D., 
Rat.Un.Cr.C. 484] . The offence under s. 403 
consists in the dishonest misappropriation 
or conversion, either permanently or fora time, 
of property which is already without wrong in 
the possession of the offender. 12 M. 49 = 1 
Weir 457. 

(27 ) — Penal Code, ss. 379, 403 and 424 — 
Standing crops toider attachment under s, 274 
of the Civ. Pro. Code — Their reviocal, whether 
amounts to theft or criminal misappropriation. 
— Standing crops are, for the purposes of the 
Pen.il Code, immoveable property, and when 
such crops are attached under s. 274 of the 
Civ. Pro. Code, possession of them is not 
transferred to the Court, but remains with the 
owner with the condition that he is forbidden 
to alien.ate or charge the crops. ^Yhen • the 
crops are cut by the owner, they become 
moveable property, but it cannot be said that 
the possession of them is transferred to the 
Court or its officer by the act of cutting. The 
catting, however, cannot put an end to the 


Cpiminal Misappropriation — continued . 

of the produce or money has been taken or the 
shares ascertained, no member of an undivided 
i Hindu family has the right to claim any parti- 
cular share or property as his separate property, 
and no prosecution against the manager for 
misappropriation would lie. The mere fact 
that there has been a general agreement to 
divide does not entitle one of the co-pavconors 
to claim any defined portion of the estate, nor 
does it even enable him to say that he is 
entitled to any particular quantum in an 
isolated item of the property ; until division, 

, the law entrusts the property to the manager. 

1 Weir 453. 

(30 ) — Accused finding logs of wood in a river 
and leaving them in front of his house . — The 
accused found two logs of wood drifting in a 
river during high freshes and took possession 
of them. They were left in front of his house 
for about nine months. Held, that the accused 
, had not committed an offence under s. 403, 
i because the fact that the wood lay unused and 
I exposed in front of the accused’s house for a 
' long time would negative any dishonest inten- 
I tion. 1 Weir 455. 


attachment once properly effected. The crops . 
must be regarded as move.ablc property under 
attachment, but in the possession, as before, 
of the judgment-debtor. A judgment-debtor ’ 
removing such attached crops would, therefore, 
not be guilty of an offence under s. 379, but 
will be liable to be convicted of criminal i 
misappropriation under s. 403 and of an | 
offence punishable under s. 424, Penal Code. 

22 M. 151 = 1 Weir 424. 

(28) — Penal Code, s$. 403and 409 — Conviction 

for minor offence — Evidence disclosing graver 
offence to appellate Court — Conviction, whether 
invalid. — The conviction of a public servant 
by a second class Magistrate for the minor 
offence of criminal misappropriation was held 
not to be invalid, although the facts, established 
by the evideuce^ .seemed to constitute the 
offence of criminal breach of trust by a public 
servant, not triable by the second class Magis- 
trate ; the interests of justice did not suffer by 
the conviction of the prisoner in respect of the 
minor charge. 2 M.L.T. 495-7 Cr. L.J. 215. 1 

(29) — yfanaging member of joint Hindu \ 
family, when liable to be charged with criminal t 
misappropriation. — The managing member of 

a joint Hindu family is entitled, under the 
Hindu law. to collect, keep and sell the produce 
of the family lands, notwithstanding the wish 
of any of the co-parceners to the contrary, such 
cO'parccncr being only entitled to an account ' 
of the family income at the time of partition 
and not to the payment of a share of the produce 
whenever it is collected. Such managing 
member may be liable to a charge of misappro- 
priation. if, after a division of the property has 
taken place, and the share of each member of 
the family has been ascertained, it is found 
that the manager has wrongfully applied to bis 
own use the share that belongs to one of the 
other co-parconers ; but, so long as no account 


(31) — Criminal misappropriation by Kurnam. 
— Where the accused; a village Kurnam, 
received money from the head of the village for 
the purpose of remitting it to the treasury, but 
omitted to do so, until after an inquiry by the 
Tahsildar into the arrears due by the villagers, 
held, that the Kurnam was guilty of the offence 
of misappropriation. 1 Weir 455. 

(32) — Penal Code, s. 411 — Buying stolen 
article from a child for u value mtich below its 

1 original value. — Where the accused purchased 
I foroneanna from a child, six years old, two 
pieces of chintz valued nt 15 annas, held that, 
although it vvas doubtful whether the accused 
could be convicted under s. 411, yet, the accused 
' was clearly guilty of criminal misappropriation, 
if he-knew that the property belonged to the 
child’s guardian and dishonestly appropriated 
it to his own use. 1 Weir 470. 

I 

(33) — Picking upof money . — The mere picking 
up of money and retaining it, or making it over 
to another, would not necessarily constitute the 
offence of criminal misappropriation under 
s. 403, I.P.C. 5 C.P.L.R. 47 Cr. 

(34) — Penal Code, s. 403 — Misappropriation — 
Burden of proof— Dishonesty — Use of strayed 
anxmal — False statement by accused. — The accus- 
ed was found riding on a mare which had stray- 
ed away from the possession of its owner. The 
day after he was found riding, he confessed that 
he bad found the mare hobbled, had unfastened 
the rope and used it as a bridle, had mounted 
the mare intending to ride her to his house, 
being tired, and to loosen her when he reached 
his house. Subsequently he stated before tho 

I ^Magistrate that his intention was to take the 
strayed mare to a Police Station. He waa 
convicted under s. 403 of the Indian Penal 
Code. Held, that the conviction was illegal, 
for it could not be assumed that the intention 
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Criminal Misappropriation — continued. 

of the accused was dishonest. The subsequent 
statement, being attributable to fear, did not 
affect the question of the accused’s guilt. 28 
P.L.R. 1906 = 3 Cr. L J. 299- 

(35) — Partner misappropriating pat tnership 

property. — There is nothing in the law to exempt 
a partner from a prosecution for criminal breach 
of trust provided the ingredients of the offence, 
as defined in s. 405, can be inade out. 

10 P R. 1903 Cr. 

(36) — Where a partner ' received money ou 
behalf of the firm, and omitted to enter it in 
the accounts so that the fact of the receipt 
could not be known to his co-partner, held, that 
such omission, unless accounted for, was some 
proof of a prinia jacie dishonest intention, and 
that his admission, when detected, and pro- 
fession to credit the money to his share of the 
profit) did not exculpate him< 10 P-R. 1903 
Cr. (13 B.L.R. 307, R.) 

(37) — Penal Code, s. -103 — Property found in 
a public place— Finder picking itup andputting 
it in his pocket — No overt act of misap’. 
propriatio7i — sMiether ctirninal inisappropria* 
tion committed — Revisional ijowers of Chief 
Court — Discretion — Crim. Pro. Code, s. 439 . — 
The accused picked up from the floor of a 
temple a bag containing articles of appreciable 
value, placed the bag in his waist cloth, and 
had not taken any action to discover the owner 
of the bag when arrested- Held, per Reid and 
Chatterji, JJ., (Clark, C-J., dissenting as to 
this) that a person who merely picks up an 
article and puts it in his pocket, caimot be held, 
ipso facto, to have appropriated or converted 
it to bis own use. and that there must 
be some disposal of the article indicating 
an intention to exercise rights of ownership. 
Further, technical flaws and minor errors 
in the procedure of the Lower Courts, and 
even mistakes in the appreciation of portions 
of the evidence would not ordinarily be good 
grounds for the Chief Court’s revisional inter- 
ference where they have not resulted in sub- 
stantial prejudice or injustice to the accused. 
The discretion is a sound judicial discretion 
which is to be exercised with reference to the 
facts and circumstances of each case, and which 
should be subservient to the ends of justice. 
But, where such flaws and errors result in sub- 
stantial prejudice or injustice to the accused, 
the Chief Court ought, under s. 439, Crim. Pro. 
Code, to interfere in revision. 11 P.R. 1908 = 
27 P.W.R. 1903 = 8 Gr. L.J. 250. 

(38) — Appropriation to one's own use of jewel 
picked by another and got from the latter on 
false representation.^Vfhere the brother of a 
girl, who picked up a gold necklace, got posses- 
sion of the necklace from the latter on 
representing that it belonged to an acquaintance 
of bis. but later on delivered it to the police, 
although repeating to the police, representa- 
tions made to his sister, which were found to 
he untrue to the knowledge of the accused, 
held, that he was guilty of criminal misappro- 
priation. 24 P.R. 1886 Gr. 


Griminal Misappropriation-concluded. 

(39) — Charge, form of — Penal Code, s. 403. 
— In a case in which the accused is charged 
with having dishonestly appropriated property, 
the charge should specify the person to whom 
the property belonged. Where the accused is 
interested in the property jointly with others, 
he is not necessarily guilty of a criminal act, 
if he takes possession of it and disposes of it. 

14 W.R. Cr. 13. 


(40) — Separate items of money — Charge, 
form o/. — The misappropriation of each separate 
item of money with which a person is entrusted 
is a separate offence, and the facts connected 
with it should form the subject of a separate 
enquiry. The duty of a committing officer in 
such a case is to select certain distinct item.s, 
to frame his charges upon them and to adduce 
evidence specially upon those items. 15 W.R. 
Cr. 5. 

(41) — Trust arising from duty of public 
servant — Penal Code, s. 409 . — Whore it was 
proved that the Head Clerk of an^ oince 
entrusted the management of stamps, with the 
knowledge and sanction of his superiors, to oM 
of his assistants, the latter was held to be 
guilty of criminal misappropriation by a public 
servant, withiu the meaning of s. 409, when he 
made away with the stamps. 13 W.R Cr. 77. 

{42)—Chowkidar obtaming 
person fraudulently — Penal Code^ ss* dSSf 4 % 

417 — SeeZ W.R. Cr. 32. 


See ACT XIV OF 1866, s. 48. 14 M. 229-1 


Weir 860. 

See COMPOUNDING Offence, 7 M.H-C. 
App. 34, 

See Criminal Breach of Trust, 9 A. 666, 
6 Bom. L.R. 1093, 1 Weir 465 = 4 M.H.O. 

App. 32. 

See CRIM. PRO. CODE (1398), ss. 222 (2), 
234, 31 C. 928 = 8 C.W.N. 807. 

See Crim. Pro. Code (1898). s. 234, 
2 C.W.N. 341. 

See CRIM. PRO. CODE (1898). ss* 536 and 
537, 26 M. 243 (Note). 

See FALSE EVIDENCE, 10 C.L.R. 137. 

See PENAL CODE, ss. 95, 403, A.W.N. 
1881. 100. 

See PENAL CODE. ss. 379 and 403, 7 C. 
L.R. Cr. 34. 


'ee PENAL CODE, s. .409i 18 A. 116* 

•,ee THEFT, 4 Bom. 

C. 136, 143. 314 = Cr. Rg; JO of 
3. 390 (N.), 15 O. 392, 1 Weir 408. 




See ACT XI OF 1874, 


See act in OF 1884. 
See ACT IV OF 1891. 
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Crim. Pro. Code (Act XXY of 1861). | 

(1) — Geiieral — Adoption of Trcs/<?rn Court's 
Circular No. 12 — Publishing a table of changes. 

— For the information and guidance of all Ses- ; 
sions Judges and Magistrates, the High Court 
was pleased to circulate Circular Order No. 12, 
dated the 27th April, 1866, issued by the Wes- ) 
tern Court, publishing a table indicating the | 
changes made in the schedule annexed to the 
Crim. Pro, Code by the provisions of Act VXIl 
of 1866. 6 W.R. Cr. Cir. 1. ' 

(2) — S. l5See MAGISTRATE, JURISDIC- ^ 

TION OF. 4 M.H.C. App. 2. ; 

(3) — Ss. 22, 46— SENTENCE. Rat. Un. ; 

Or. C. 49. ' 

(4) — Ss. 43. 66 and 68— See MAD. ACT III 

OF 1871, 6 M.H.C. App. 49. ! 

(5) — Crim- Pro. Code {1S61), s’i. 66, 203 — | 
Attestation and signature of statement. — Where ! 
the statement of an accused person was not ! 
atte.sted and signed by the Magistrate as re- 
quired by s. 205 of the Crim. Pro. Code, before 1 
an appeal from the conviction was disposed of, 
held, the omission was a material irregularity. 
Where the examination of the complainant was 
not signed as required by s. 66 of the Code, 
held that the warrant of arrest issued on such 
examination was informal. 7 B U.C. Cr. SO. 
[R., 12 B. 377]. 

(6) — S. 100— See Arrest. 7 P.R. 1869 Cr. 

(7) — S. 149— See CONFESSION, 7 B.H.C. Cr. , 

56 . : 

(8) — S. 163-See Bail, 12 W.R. Cr. 18. 

(9) — S. 167— See ACT V OF 1861, ss- 24 and ! 
42, 2 P.R. 1868 Cr. 

(10) — S. 199— See ABATEMENT OF PROSE- 
CUTION, 4 M.H.C. App. 55 = 2 Weir 235. 

(ID— Ss. 205, 366, 380, 426, 439— See i 

Remand, 2 B.H.C. 395. 

(12) — S. 212— See BAIL, 1 B.L.R S.N. 26 = 

10 W.R. Cr. 34. 

(13) — Ss. 225, 359, 425— See COMMITMENT 
TO Sessions Court, 4 M.H.C. App. 30. 

(14) — Ss. 234 and 237 —See CHARGE, 9 W.R. 
Cr. 33. 

(15) — S. 237. — In s. 237, Crim. Pro. Code, 
1861, requires that in framing a charge under | 
any section of the Penal Code, the existence of 
the special exception cont.ained within that 
section should be distinctly denied. 1 W.R. Cr. 
Letters, 10. 

(16) — 8. 237, Crim. Pro. Code (1361), as 
ametuled by Act VIII of 1H69, Amendment Act. 
— S 237, Act VITI of 1869, forbids a police 
officer in charge of a station from proceeding 
with the investigation of any case in which 
there is no sufficient ground for entering on an 
emquiry or in which the immediate apprehension 
of the accused is not necessary for the ends of 
justice. In such a case, he must report the 
substance of the complaint or information for 
the orders of the Magistrate having jurisdiction 
and DO other police officer is competent to make 
such enquiry unless ho is authorised and 
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Crim. Pro. Code (Act XXY of 1861) — contd. 

required to do so by any order of the Magistrate. 

16 W.R. Cr. Cir. 1. 

(17) — Ss. 237, 239— Sec PENAL CODE, 

s. 323, Rat. Un. Cr. C. 20. 

(18) — Ss. 237, 239 and 243— See CHARGE, 
8 W.R. Cr. Cir. 3. 

(19) — Crim. Pro. Code (ISCl), S. 239 \6) — Ponn 
of indictment. — Where the Legislature has 
provided, as in s. 239 of the Crim. Pro. Code 
of 1861, an example of an indictment to be used, 
it is sufficient to follow that form. 4 M.H.C. 
App. 5. 

(20) — S. 242— See CHARGE, 12 W.R. Cr. 23. 

(21) ~S. 271— See COMPLAINT, 8 P.R. 1871 
Cr. 

{22)— Crim. Pro. Code (J361), ss. 280, 287 
and 288 — Report of Sub- Magistrate not evidence 
of likelihood of breach of peace — Scope of ss. 287 
and 288. — The report of a Sub-Mugistratc 
is noc evidence on which a Magistrate can 
properly arrive at a conclusion that the accused 
IS likely to cause a breach of the peace. Ss. 287 
and 288, Crim Pro. Code, require that evidence 
in such a case shall be recorded, and, if none 
is forthcoming, security to keep the peace 
should not bo demanded. 3 J.G. 37. 

(23) — S. 306— See absconder, 3 N.W.P. 2. 

(24) — S. 318— See ACT XXVII OF 1860, 2 
B.L.R. A. Cr 27, 11 W.R. Cr. 23, 25 W.R. 
Cr. 16. 

(25) - S. 318— See DISPUTE AS TO POSSES- 
SION OF IMMOVEABLE PROPERTY, 6 B.H.C. 
Cr. 30, 

(26) — Ss. 368 and 369— See EXAMINATION 
OF WITNESSES, 8 W.R. Cr. Cir. 6. 

(27) — S. 369— See DEPOSITION, Cr. Rg. 
26—8—1869. 

(28) — S. 373— See CONVICTION, 3 B.H.C. 
Cr. 51. 

(29) — S. 382— See ALTERNATIVE FINDING, 
Rat. Un- Cr. C. 20 = Cr. Rg. 6 — 9- -1869, 

(30) — Ss. 411, 436— Sec BAIL, 1 B.L.R A. 

I Cr. 7, 

(31) — S. 415— See APPEAL, 5 W.R. Cr. 80. 

(32) — S. 426— See APPEAL, 6 B.H.C. Or, 47. 
— S. 426— See REVISION, 3 B.H.C. Cr. 42. 

(33) — Ss. 426, 439 -See ACCUSED PERSON, 
6 M.H.C. App. 45. 

(34) — S. 427— See Revision, 4 B.H.C. Cr. 2. 

(35) — Crim. Pro. Code (i86i), s. 440 — Scope 
of the section.— 8. 440 of the Code has no bear- 
ing on the question of stamp duty, but refers 
solely to the expense of copying. Copies ap- 
plied for under that section should in all cases 
be written by a salaried Officer of the Court. 4 
M.H.C. App. 67. 

(36) — S. 443— See DEPOSITION, 1 W.R. Cr. 
Cir. 4. 

(37) — Ss. 445-A— 446-C— See APPEAL, 14 
W.R. Or. 18. 
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Crim. Pro. Code (Act XXY of 1861)— conoid. 

(38)— Crim. Pro. Code, Act XXV of 1861, 
Sch. — Seventh Explanatory note — Purpose . — 
The seventh explanatory note at the head of 
the schedule to the Crim. Pro. Code of 1861, 
as amended by Act VIIT of 1869. refers to pro- 
cedure and not the class of officers by whom 
an offence is punishable. Rat. Un. Cr, C. 24 = 
Cr. Rg. 20—9—1869. 

See ACT V OF 1861. 5 W.R. Cr Cir. 1. 

See ACT XX OF 1866, ss, 51, 94. 95, Rat. 
Un. Cr. C. 51. 

— Ch. XX — Declaratory suit to set aside 
award — See ACT I OF 1877, 15 W.R. 294, 

— Ch. XV~See Ben. Act II of 1872. ss. 4, 
34, 19 W.R. Or. 4. 

— Ch. XV— Compensation, 14 P.r. 
1866 Cr., 27 P.R. 1866 Cr., 6 P.R. 1869 Cr., 28 
P.R. 1870 Cr. 

— Ch. XIV — See COMPLAINANT, 3 N.W.P. 
311. 

— Ch. XIV— Complaint, 6 M.H.C. App. 

8* 

— Chs. XX and XXII — Order for removing 
of encroachments not dealt with as local nui- 
sance — See Jurisdiction of civil Courts, 
2 W.R. 237. 

— Ch. Ill -See Magistrate, Jurisdic- 
tion OF, 2 Weir 20. 

See Nuisance under Culm. Pro. Code, 
4 B.H.C.A.C.J. 150. 

Crim. Pro. Code (Act X of 1872). 

(1) — Crim. Pro. Code (18711), ss. 4, 296 — “Scs- 
eio7i5 case," meaning of — S. 457, Penal Code — 
Held by the Full Bench (Spankie and Oldfield, 
JJ*, dissenting): — A “ Sessions case ” in s. 296, 
means a case exclusively triable by a Sessions 
Court. Where a Magistrate discharged an 
accused person under s. 457, I.P.C., and the 
Sessions Judge ordered the commitment of the 
accused to the Sessions Court ou a charge 
under ss. 457 and 380, I.P.C., /i«W, that the 
Judge’s order to commit the case to the Ses- 
sions Court was illegal, as the case was a 
^lagistrate’s case, and not one triable by the 
Court of Sessions only. 1 A. 413| F.B. C.E.. 
7 C.L.R. 168, 2 A.W.N. 105 ; R., 2 A. 570]. 

(2) — Ss. 4 and 296 — See COMMITMENT TO 
Sessions Court, 7 M.H.C. App. 27. 

(3) — Ss. 34 and 283 — Evidence for the 
defence, not recorded by the Magistrate who 
tried the case- — S. 283 does not cure the defect 
of a Magistrate, who had not jurisdiction, 
recording the evidence of witnesses for the 
defence, while the case was tried by another 
Magistrate having jurisdiction over the offence. 
19 P.R. 1881 Cr. 

(4) — Ss. 36 and 109 — AlUmative sentence of 
iinprison7tient.—kn alternative sententic of im- 
prisonment exceeding 9 months could not be 
legally passed by a Magistrate of the District 
with enhanced powers, without eonfiimation 
by the Sessions Judge. 16 P.R. 1881 Cr. 


Crim. Pro. Code (Act X of 1872) — continued* 


(5) — Crim. Pro. Code, Act X of 1872, ss. 45» 
315 — Penal Code, s. 75 — Previous convictions^^ 
Light sentence . — Though the High Court found 
that, in consideration of the various previous 
convictions proved against the accused, the 
sentence passed by the Magistrate was in- 
adequate and that the ^lagistrate should have 
proceeded under ss. 45 and 315 of the Crim. 
Pro. Code, held that the Magistrate bad full 
discretion under s. 315 and that no new trial 
could be ordered. Rat Un. Cr. G. 70~Cr. 
Rg. 24—4—1873, 

(6) — Ss. 50, 530— See BENCH OF MAGIS- 
TRATES, 2 C.L.R. 263. 

(7) — Ss. 63, 530— See JURISDICTION, 9 
P.R. 1883 Cr. 

(8) — Ss. 76, 90, 93— A Magistrate is com- 
petent to admit to bail recalcitrant witneases 
arrested under s. 90 of the Code. 2 Weir 39. 


(9) — S. 90— Information to police by agents. 
— Per MarKBY, J. — A khmanchi of the 
zemindar of a village is not an * agent ’ under 
the above section A dewan may be an ' agent ’ 
during the absence of his master ; but not a 
dewan, who acts only under the orders of his 
resident master. Queere — Per PRINSEP, J*“ 
Whether, under the above section, an agent is 
responsible only for giving information of the 
occurrence of any sudden or unnatural death? 
4 C. 603 = 3 C.L.R. 87. 

s. 90— See Illegal omission, 34 
P.R. 1882 Cr. 

(10) — Ss. 227, 274 — Sentence of imprisomneni 
and fine by first class Magistrate — Appeal- 
Form of record.— Where a Magistrate of the 
first class passed a sentence of fine and impri’ 
sonment, held that his order was appealable 5 
therefore, he should record the evidence of the 
witnesses and his reasou for passing the sen- 
tence. 2 C.L.R. 511. 


(11)— Crtw. Pro. Code (1872), s. 263— 
Acquittal by jury — Duty of Sessioi^ 
snaking a reference . — When a Sessions 
disagrees with a verdict of acquittal, it is ^ 
duty in sending up a case to the High 
under ss. 263 and 464, to state the offenM 
which, in his opinion, has been committee 
1 J.G. 58. 


(12) -Crim. Pro. Code (1872), s. 263— Verdin 
tf acquittal by majority of jury — Bef^ence^ 
he High Court— Powers of High 

Vhere a Sessions Judge referred a case m 
iligh Court under s. 263, Crim. ^ 

.872, held that the Court was competens » 
ind the prisoner guilty, though the ^ 

»f the jury might have returned a veroi 

kcquittal. 1 J.G 58. 

(13) -CHm. Pro. Code 

7erdict of jury — Interference of High 
Vhere there are reasons for suspicion sn 
o warrant the jury in disbelieving 
s and in giving the prisoner the ben 
he doubts raised by 

ividence, the High Court wiD not interfere. 
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Grim. Pro. Code (Act X of 1872) — continued. ' 

merely on the ground that another jury would 
have come to a different conclusion on the 
evidence. It must be shown that the verdict 
was unreasonable and perverse. 1 J.G. 76. 

(14) — Ss. 272, 283. 443— CHARGE. 10 
B.H.C. 373. 

(15) — Ss. 308, 310, 311— Sec JURISDICTION 
OP Civil COURTS, 19 W.R. 345. 

(16) — S. 309 (3)— Sec SENTENXE, Rit. Un. 
Cr. C C8, 

(17) — S. 325 — Pouer of Subordinate Magis- 
trate to send a case for trial to the Dis(ric( 
Magistrate. — A Magistrate may, at any stage 
of the proceedings, without framing a charge | 
or completing an enquiry, send the accused to 
the Magistrate of the District to be placed 
upon his trial. 12 P.R. 1873 Cr. 

(18) — S. 316— See Habitual Offender, 
A.W.N. 1881, 168. A.W.N. 1882, 215. 

(19) -S. 990— See BAIL, 24 W-R. Cr. 8. 

(20) — S. 435— See CONTEMPT OF COURT, 
Cr. Rg. 16—3—1871. 

(21) — S. 439— See CHARGE, 22 W.R. Cr. 39. 

(22) — S. 446 — Power of Sessions Judge to 
expunge a c^iarj7e before calling upon accused to 
plead. — Where a Magistrate commits an accused 
person to the Sessions Court to bo tried on 
specific charges, the Sessions Judge has no 
power, before calling upon the accused to plead, 
to expunge one of the charges. 7 C.L.R. 143. 

(23) — Ss. 489, 490, 500, 504— Sr<’ SURETY 
BOND, Rat. Un. Cr. C. 126. 

(24) — Ss. 491,492— Sr^ SECURITY TO KEEP 
THE PEACE, 27 P R. 1882 Cr. 

(25) — S. 497 — See SECURITY TO KEEP THE 
Peace, ll P.R. 1882 Cr. 

(26) — Sst 505 and 506 , Crim. Pro. Code {LS72) 
— Discielio7i. — The powers under these very 
stringent sections should be exercised only with 
extreme discretion. 6 G. 14 = 6 C.L.R. 128. 
[R., 16 B. 372], 

(27) - Do. — See SECURITY FOR GOOD BE- 
HAVIOUR, A.W.N. 1882, 92. 

(28) — .S. 521 — See PENAL CODE, s. 188, 
A.W.N. 1882, 232. 

(29) — Ss. 636 and 5Z7^See MAINTENANCE, 
28 P.R. 1880 Cr. 

(80)— S. 539— See PUNJ. ACT TV OF 1872, 

8. 42, 28 P.R. 1873 Cr. 

See ACT I OP 1877. s. 42, 6 M. 176. 

See ACT IV OF 1877. a. 168, 7 C. 447- 

See MAGISTRATE, JURISDICTION OF, 7 B. 
808. 

See MAINTENANCE, 4 C. 874. 

See Revival of Criminal Pbocebd- 
INOS, 1 0. 282 = 25 W.R. Or. 30. 

See Stolen Property, l B. 680. 


Grim. Pro. Code (Act X of 1872) — concluded. 

See SUMMARY TRIAL, 6 M. 396 = 2 Weir- 
328. 

See Witness, 4 M. 130. 

Crim. Pro. Code (Act X of 1882). 

(1) — Crim. Pro. Code, object of. — Theo»;ject 
of a Code of Criminal Procedure is to provide a 
machinery lor the punishment of uffunders 
against the substantive criminal law. 13 B. 
590, F.B. [F.. 16 B. 680 ; 72., 16 B. 061. Rat. 
Un. Cr. C. 776]. 

(2) — Police officer's authority to take security^ 
bond for production of a person before the Police 
— Magistrate' spotcer to alter such bond. — There 
is no provision in the Code, authorizing a police 
officer to take a security bond for the produc- 
tion of any person before the Police. The 
^lagistrate has, therefore, no power to alter it 

I and to impose a fresh obligation. 11 C. 77. 

(3) — Critn.Pro. Code (i6'S5), s. 100—Ctistody 
of mitwr. — It is not in all cases of alleged, 
kidnapping that an order under s. 100 of the 

I Crim. Pro. Code should be passed. It is only 
I when the Magistrate believes that the minor 
was wrongly confined that such an order should 
be made. Rat. Un. Cr. C. 839 = Cr. Rg. 8 of 
I 1896. 

I {4)-Ss.l09, 112, IIS ajid 123Security— 
Minor. — There is nothing in these sections^ 

I which precludes a Magistrate from ordering a. 

minor to give security, but the nature oi 
> the security which may be required, when the 
! person in respect of whom the inquiry is made 
is a minor, is provided for. L.B.R. il893 — 1900),. 
129. 

(5) — S. 380— Sec SENTENCE, 4 P.R. 1886 
Cr.. 35 P.R. 1886 Cr.. P.B., 25 P.R. 1887 Cr.,. 
3 P.R. 1898 Cr., 59 P.R. 1887 Cr., 43 P.R. 
1884 Cr. 

(6) — S. 556-A— Transfer ofCriminal 
CASE. 2 C.W.N. 498. 

(7) — Crim. Pro. Code {2862), Ch. XXXII— 
Sessions Judge — Reference to District Magis- 
trate. — Where an application is made to a 
Court of Sessions under Ch. XXXII of the 
Crim. Pro. Code, the Court has no power to 
refer the applicant to a District Magistrate 
whose Court is one not subordinate to, but of 
concurrent jurisdiction with, the Sessions 
Court for the purposes of that chapter. Rat- 
Un. Cr. C. 528 = Cr. Rg. 20— 11— 1890 = Cr. 
Rg. 57 of 1890. 

— Applicability of — See ACT XXI OF 1879,. 
12 M. 89 = 1 Weir 110. 

—See APPEAL, A.W.N. 1884, 130. 

False Evidence, 7 A. 44, 18 B. 377, 

F.B. 

See Magistrate, Jurisdiction of, 2 
Weir 21, L.B.R. (1893—1900), 223. 

See PBNALCoDE, b. 75, L.B.R.(1672— 1892)^ 
386. 
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Crim. Pro. Code (Act X of 1882) — concluded. 

See Reply. Right op, Rat. Un. Cr. c. 938. 

— Repeal of Grim. Pro. Code of 1872 bv that 
of 1882— See Revision, 0 C. 513 = 1*2 C.L.R. 
500. 

Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and YIII of 1869). 

Crioi. Pro. Code (AcC V of >898). 

[REP. IN PART, ACT VI OF 1900. S- 48 ; (IN 
Bombay), Bom. act IV of 1902. amended. 
Act XII OF 1899, s. 3 : act VI of 1900, 
S. 47 ; ACT I OF 1903. SCH. II ; ACT IV OP 
1909 : (IN Madras), act V of 1889, s. 4. as 
AMENDED BY ACT I OP 1903 ; (IN PUNJAB 
frontier DISTRICTS AND IN THE N.W.P. 
PROVINCE). Reg. Ill OF 1901, SS- 7, 38 (II) 
AND 47, AND REG. VII OF 1901. PT. II.] 

(1) — WWidraival of Criminal Procedure Code 
from a District — Its effect on the poicers of the 
High Court. — It is quite conceivable that, not- 
withstanding the withdrawal of the operation 
of the Code of Criminal Procedure from a cer- 
tain district, the High Court might continue 
to exorcise appellate and revisional powers over 
that district. 26 C. 874 = 3 C.W.N. 564. 

(2) — Delivery of property, order directing, 
tncrcly upon comi>laint illegal. — An order passed 
by a Magistrate, directing the delivery of pro- 
perly to the complainant merely upon a com- 
plaint that .^ome accused person was detaining it 
unlawfully, is illegal. The High Court, as a 
Court of Revision, setasidesuch an order, but 
declined to make a further order for restora- 
tion, on the ground that it would be illegal to 
do so. 5 C.L.J. 229 = 5 Cr. L.J. 147. 

(3) — Examination of the acextsed at a Sessions 
trial. —At a Sessions trial, if, at the close of a 
case for the prosecution, the accused person 
makes any statement in his defence, it should 
be recorded ; if he does not voluntarily make 
any statement and declines to answer any ques- 
tion put by the Court, the fact should aUso be 
noted. S.C. 95, Oudh. 

(4) — Ch, VIII — Surety bond— Breach and 
forfeiture of — Fresh proceedings necessary for 
fresh bond. — A person cannot be required, with- 
out fresh proceedings taken against him, to find 
sureties a second time, when, in consequence of 
a breach, his original security is forfeited. The 
Code does not provide for a renewal of the bond 
without fresh proceedings. 7 M.L.T. 90. 

(5 and 6) — Ch. VIll — Security for good beha- 
viour. — The District Magistrate, on appeal from 
a person sentenced to imprisonment for default 
in furnishing security, could only pass such an 
order as may be passed under Ch. VlllofCrim. 
Pro. Code, 1993. i e., under s. 123. There is 
no power to order security for six months and 
to imprison in default for a loss period than 
the period for which security is demanded. If 
the-sentence fixed in default is to be reduced in 
appeal, the period for which security is demand- 
ed should also be reduced to the same time. The 
procedure to be adopted on a breach of the bond 
is set cut in s. 514, Grim. Pro. Code. Any 



Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

person bound can be ordered to pay the penalty 
thereof. On failure of payment and of realiz- 
ation by attachment and sale of the property, 
the person bound may be imprisoned in a civil 
jail. There is no power given to order the 
accused person to give fresh security or to be 
imprisoned for the period of the bond. All that 
can be done is. to forfeit the bond and proceed 
as above mentioned. U.B.R. (1892 — 1896), 
Yol. 1,21. 

(7) — Ch. X and s. 233 — Scope of section — 
Abatement of nuisance of ])rivy. — Where a privy 
is allowed to remain in such a condition as to 
be a nuisance to persons lawfully using a public 
place or way, proceedings to cause the nuisance 
to be abated can be instituted under Ch. X of 
the Code. S. 133, Crim. Pro. Code, does not 
empower a Magistrate to order .a privy to be 
removed, because it is only recently made in 
any locality. 4 Bom. L.R. 882. 


{8)—Ch. X, SS. 133, 133, 130 - Obstruction 
of a pathway — Magistrate's power to refer the 
matter to a jury — Bona tide claim to the path- 
way as private— Magistrate’s duty to decide . — 
In a proceeding under Ch. X, Grim. Pro. 
Code, relating to the obstruction of a way, it is 
the duty of the Magistrate, before referring the 
matter to the jury, to decide himself whether 
or not the claim of right to the land in question 
is made in good faith, and whether the pathway 
is a public one or not, and it is only on deciding 
that there is no such claim that any matter 
can be referred to the jury. 14 C.W.N. S4#* 


(9) — C/t. XII— Crim. Pro. Code (1801), Ch. 
XXII {Ch. XII of the Code of 1898) 

to recoi'd a preliminary order setting foft 
grounds of a likelihood of a breach of the peace. 
The failure to record a preliminary order setting 
forth the grounds for believing that a dispu ® 
likely to cause a breach of the peace exis 
between the parties cannot operate as invaun^ 
ting an order under s. 145, unless 
against whom the order is passed has bee 
prejudiced by the order. 2 Weir 98. 

(10) — Cft- XII— Crim. Pro. Code {1861). 
XXII {Ch. XII of the Code of 1896)— Poi^^^ 
of trespasser. — The actual possession inten 

in Ch. XXII (Ch. XII of the Code of 
Procedure) does not include the occupancy ^ 
mere tre.spasser. 2 Weir 99, 

M.H.C. App. XIII. {Overruled, 2 Wextm- 


)— Chapter XII— Disputes relatv^ 
able property— Joint Vossesswn—3o\n\ F 
-Jmnt family- Proceedings of ^ 
r— Revision— Want of jurisdxctson^^^^^ 
irUdiction — Restoraiion of 
sedings under Ch. XII of the Cn • 
are not proceedings which can 
nder s. 436 of the Code 
5, by the Sessions Judge, or in 

strate for any of the purpose 

section. Nor are the ” word, 

odings in the proper sense of we 
. T>\ fPiTatf rftn be revieed only ey 
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Crini. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872. XXY of 1861 and YllI of 1869) 

— coutinued. 


Grim. Pro. Code (Acts Y of 1898, X of 1882^ 
X of 1872, XXY of 1861 and YlII of 1869) 

— continued. 


the High Court under s. 439 on the ground of 
want of jurisdiction or grave irregularity in 
the proceedings or non-compliance with the pro- 
visions of the Code amounting to an abuse of 
jurisdiction. The provisions of Ch. XII do 
not apply to joint possession or joint property, 
nor to moveable property other than crops or 
produce of land specified in s. 145 of the Code. 
(23 C. 80, JS.) Where the ^Iagistn\te mis- 
apprehended the meaning of a party’s state- 
ment and refrained from enquiring into the 
question of possession Unporatively required by 
s. 145 of the Code, and prevented the party 
from producing the evidence, held, that it con- 
stituted a grave irregularity amounting to an 
abuse of jurisdiction. The object of Ch. XII 
is to prevent breaches of the peace pending 
a settlement of the rights of the parties in the 
Civil Court. The Magistrate’s jurisdiction is 
ancillary in a way to that of the Civil Courts ; 
in fact, it is quasi civil. In making use of bis 
powers under the section, the Magistrate 
should be guided by this cardinal principle. 
For example, he cannot, acting on the mere 
words of the section, pass an order in respect of 
any property where the question of the right 
to it has been decided by a competent Court 
not long before the time of his taking proceed- 
ings. (26 C. 625, R.) Under the Hindu Law 
of the Mitakshara School, the sons have no 
dominion over the undivided property of a joint 


family. The father, as the head and manager, 
has alone that power, and the son’s remedy, if 
he is dissatisfied with the management or is 
turned out, is a suit for partition. Tlie law 
allows the son equal rights in joint ancestral 
property, but saves a deadlock by giving the 
father the sole dominion until the son obtains 
partition. (1 A. 77, TJ.) When an order pass- 
ed under Ch. XII is set aside bv the High 
Court as passed without jurisdiction, it is the 
duty of the ^lagistrate to restore the parties to 
the position in which they were before the 
order was passed, as no man ought to suffer 
wrong from a Court of justice. 135 P.L.R- 1902. 



r 


(12) — Ch. XXI — Trial of warrant cases. 
— In all warrant cases, a charge should be 
framed against the .accused by ^lagistrates. 
U.B.R. (1892—1896). Yol. I. 37.' 


(18)— C/t. XXII—CHvi. Pro. Code, 1872, 
Ch. XVIII (Ch. XXII of the Code of 1H9S) 
— Charge of theft loith previous conviction for 
Die same — Sutnmarf/ trial. — Where the offence 
charged is an offence under Ch. XVII, Penal 
Code, with the aggravation of a previous 
conviction superadded, and it is intended, for 
the purposes of punishment, to prove the 
aggravation, the charge must specifically set 
out the previous conviction. Where this is 
done, the summary jurisdiction of Magistrates, 
under Ch. XVIII (Ch. XXII), Crim. Pro. Code, 
is ousted. 2 Weir 324. {.Applied, 2 Weir 432] . 


(14) — Ch. XXXI — Re-hearing of warrant 
casee after discharge of accused person. — Held, 
by the Full Bench (Ghose, J., dia^enling), that 


the Presidency Magistrate is competent to re- 
hear a warrant case triable under Ch. XXXI 
of the Code in which he has discharged an 
accused person. 28 C. 652 = 5 C.W.N. 457» 
F.B. {F.. *29 C. 726, 7 C.W.N. 527, 2 Weir 
325-A = 28 M. 310, 1 N.L.R. 18. 16 T^r.L.J, 
79 = 1 M.L.T. 31=29 M. 126; 50 P.L.R. 

1902, 2 L.B.R. 27, U.B.R. 1904. 2nd Quarter, 
Crim. Pro. Code, 19, 29 A. 7=A.W.N. 1906, 
245-3 A.L.J. 562J. 

(15)— Ch. VIII— See BUE.VCH OF THE 
PE.4CE, 14 B. 25. 

(161— Ch. XXI— See DISCHARGE OF AC- 
CUSED, 7 N.W.P. 230. 

(17) — Ch. VIII— See Discretion, 9 A. 452. 

(18) — Ch. XII— See DISPUTE AS TO 
POSSESSION OF IMMOVEABLE PROPERTY, 4 

M. H.C. App. 12.6 M.H.C. App. 13. 2 Weir 97 
= 4 M.H.C. App. 20. 

(19) _Ch. XXXITI— See EUROPEAN BRIT- 
ISH SUBJECT. 27 A. 397 = 2 A.L.J. 20 = .A.W. 

N. 1905. 5 = 2 Cr. L,J. 17. 

(20) — Ch. XL— See EVIDENCE AcT. s. 33, 
19 B. 749. 

(21) — Ch. XXXVI— See JUDICIAL PRO- 
CEEDINGS, 5 A. 224. 

(221— Ch. VIII— See BOM. REG. XII OP 
1827, s. 27, 7 Bom. L.R. 450. 

(23) — Ch. VIII -See SECURITY FOR GOOD 
BEH.VVIOUR, C Bom. L.R. 34. 

(24) — Ch. XIX— See SECURITY FOR GOOD 
BEHAVIOUR, 4 M.H.C. App. 22. 

(25) — Ch. VIII, s. 118— See SECURITY 
PROCEEDINGS, 6 C. P.L.R. 13 Cr. 

(26) — Ch. XXII— See SUMMARY TRIAL, 
Rat. Un. Cr. C. 988. 

8. 1 ( = 1882, 8. 1 ; 1872. sa. 1. 2, 111, 535,. 

540). 

(27) — S. J ( = Crim. Pro. Code, 1$S2, s. 1 (2) (6) 
— Applicahilitii of the Code to village head- 
men. — No part of the Crim. Pro. Code applies 
to village headmen and, therefore, they are 
not bound to follow the procedure prescribed 
by s. 476. 2 Weir 1. 

(28) — Ss. i (2) (rt), 4 {;;) and (s), 55 (5) — 
Arrest bg Police in Calcutta . — From s. 1 (2) (a) 
of the Code of Criminal Procedure, it is 
clear that the Code does not apply to the Police 
of Calcutta, unless expressly made applicable 
to them. Paragraphs (p) and (s) of s 4 have 
not been expressly made applicable, and hence 
they do not apply to the Calcutta Police. S. 55 
of the Code is, however, expressly applicable. 
Therefore, an officer in charge of the police 
station in Calcutta may therefore arrest a 
person, although there is no declaration by 
Government declaring a thana or police station 
in Calcutta to be a police station within the 

’ meaning of the ()ode. 31 C. 557 =7 C.W.N. 661. 
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Xrim. Pro. Code (Acts Y of 1898. X of 1882 
X of 187arXXY of 1861 and YIII of 1860) 

— continued. 

(29)— Ss. 1 {^) ia), 4 (p) and (s), 55 (6), 109 {b) 
— Arresi by Police in the town of Onlcntta— 
Security for good behaviour — Duty of Magis- 

■ irate to proceed tvith the case — Legality of the 
arrest. — Honorary ^Magistrates are empowered 
to put in force the provisions of s. 109 of the 
Code, whenever they have credible information 
that the accused has no ostensible means of 
livelihood or is unable to give a satisfactory ac- 
count of himself and is within the limits of their 
jurisdiction. Whether the person is before 
them under a lawful arrest or not is immaterial. 
31 C. 557 = 7 C.W.N. 661. (26 JI. 12-1, F.). 

(30;— Ss. 1. 2 (I to 3)— See Act XVIII of 
1854, ss. 30. 35, Rat. Un. Cr. C. 83. 

(31) — Ss. 1. 2 (I to d)~See ACT XXXI OF 
1860, s, .35, Rat. Qn. Cr. C. 80. 

(32) — Ss. 1 and 192 — ACT I OF 1871, 
ss. 20 to 23, 23 C. 300. 

(33) — S. 1—See Mau. ACT XXIV OP 1839, 
s. 3. 14 M. 121 = 2 Weir 7. 

(34) — Ss. 1 and 403 — AUTREFOIS ACQUIT, 
Plea of, lO B. 181. 

(35) — Ss. 1 and 2 (1 to 3) and 44— 
European British Subject, 2 Weir 578 = 

■ 7 M.H.C. App. 32. 

S.2 ( = 1882, BS. 2 (1) (2). 558; 1872, ss. 2, 

82. 66). 

(36) — Ss. 2, 32 — See i\lAGISTRATE, JURIS- 
DICTION of, 7 B. 303. 

{36 a) — S. 2--See Nos. 30. 31 and 35, supra. 

■S.3( = 1882, 8 . 3i;i) (2i : 1872. 8 . 2 (3) and 


(4).- 

(37)— S. S-See ACT XVI OF 1874, 2 M. 161 = 
1 Weir 887. 


S. 4 ( = 1882, 8. 4). 

See Complaint. 

See Judicial Proceedings. 

(38)— Ss. 4,190 and 200— 203.— X petition 
-sent by post to a District Magistrate informing 
him of an ofience and praying for an enquiry 
by the Tahsildar, is not a complaint within the 
meaning of s. 4, hut only an information under- 
cl. (c) of sub-s- 1 of s. 190 of the Grim. Pro. 
•Code. The rejection of such a petition does 
not bar the entertainment by a subordinate 
Magistrate of another complaint in respect of 
the same offence. A.W.N. 1899. 201. 

(89) — Ss. 4, 195, 537 — Absence of complaint 
‘•or sanction — Penal Code, s. 186-~Defect of 
.jurisdiction. — Where a Magistrate convicted a 
person of an offence under s. 186 of the Penal 
■Code, on a letter sent by a Civil Court Amin to 
a police officer, and without sanction by the 
Civil Court, held that the Magistrate bad no 
qurisdiotioD, since there was no complaint with- 
in the meaning of s. 4 of the Grim. Pro. Code, 
.and since there was no sanction. The defect 
'was not cured by s. 637. A.W.N. 1904, 266. g 


Crim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872. XXY of 1861 and YIII of 1669) 

— continued. 

(40) -55. 4, 495 (4), 537 — Prosecution con- 
ducted by police officer making investigation— 
Irregularity. — An Inspector of Police, on infor- 
mation received by him in a case of gambling, 
applied for the warrant, arrested the accused, 
seized the books, etc., and named the witnc 5 se 8 
to be summoned by the Magistrate. But ho did 
not examine any of the witnesses, and his in- 
vestigation was confined to an inspection of the 
books and the papers which had been seized, 
and from which he gained all the neces- 
sary inform.ition. Held that, though the case 
technically fell within the provisions of s. 495 
(4). Crim. Pro. Code, the irregularity in the 
Magistrate’s proceedings in no way prejudiced 
the accused persons. 4 Bom. L R. 271. 

(411 — Ss, 4, 48H{ — Crim.Pro. Code, 1882, ss.i 

and 488) — Meaning of the term "adultery ," — 
Wife's refusal to live with husband on the ground 
of husbatid's adultery. — The term “adultery” 
in s. 488 must be construed with reference to 
the definition of the term given in s. 487, Penal 
Code. The husband's immorality, which does 
not amount to adultery or involve the degrada- 
tion of a married woman being brought into 
the society of a concubine, is not a sufficient 
ground for the wife’s refusal to live with her 
husband. In face of s. 4 of the Crim. Pro. 
Code, no other interpretation of the term 
“adultery” is possible than the limited interpre- 
tation contained in the Penal Code. 17 H. 260 
= 2 Weir 641 = 4 M.L.J. 83. [Overruled, 7 M. 

L J. 303 = 2 Weir 645 = 20 M. 470, P.B.) 


(42) — Ss. 4 (h) and 190 (c) — Complaint, what 
amounts to. — Where a petition wa.s presented 
to a Magistrate alleging that the potitioner was 
taken to a certain place and there was made to 
sign a paper, but he expressly stated that he 
did not wish to prosecute, held, that tbs ^ti- 
tion was not a complaint and that proceedings 
taken upon such a petition could not be justified 
as having been instituted by the Magistrate on 
his own responsibility under s. 190 (c). 8 C.W* 
K. 926. 

(43) — The presentation of a {^tition by the 
complainant that his complaint should be 
enquired into is in effect a complaint within the 
meaning of a. 4 (A), and the Magistrate ia bound 
to hold a full judicial inquiry into the maltar 
before proceeding further. 6 C.W.N. 106. 

(44) — Although a petition to the Magistr^ 
impugning the correctness of the Police report, 
and praying that the person accused by the 
petitioner might be brought to trial, is np* 
such a petition as, according to the practice jn 
the mofussil. would be regarded as a complaint, 
still as the definition of complaint in «. 4 is vexj 
wide, such a petition falls within that dilu- 
tion. 33 C. 1 = 10 C.W.N. 158 = 2 C.L.J. 

(45) — A letter of a Civil Court Amin ^ » 
Police Officer, containing an allegation agains 
an accused person and made to a Magistra 
with a view to his taking action, ia not a com- 
plaint. A.W.N. 1904, 366. 
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Crim. Pro. Code (Acts V of 1898, X of 1882. 
X of 1872, XXY of 1861 and YI11 of 1869) 

^ — continued. 

(46)-S.‘!. 4 (1) (ft) and WO (I) {h)-"Eeport of 
a police officer" and Police report " meaninqof 
— Burma Gambling Act, s$. 2J and —The 
words “ Report of a Police Officer ” and “ Police 
Report” re^jpectively, in ss. 4 (1) (fti and 
190 (1) (6) of the Grim. Pro. Code, do not refer 
exclusivel}’ to reports under Chapter XIV ofthe 
Code. They refer to, and include, any report 
by a Police Officer, whether in a cognizable or 
non-cognizable case ; and it is not necessary for 
a Magistrate receiving such a report to treat 
the reporting officer as a complainant under 
s. 200 of the Code. 

The term “Police Report” in s. 190*(l) (6) 
includes even a verbal report by a police officer. 
The term ” Police Report ” in ss. 4 and 190 
includes any written information given by 
a Police Officer in the performance of his 
duty as a public servant, and not in his capa- 
city as a private individual- 2 L.B R. 146. (1 
U.B.R. 1892-1896, 28, Diss.; 1 L.B.R. 18. 58 
and 59, overruled: 3 B.ll.C. Cr. 113. 13 \Y.R. 
Or. 27, 10 B.H.C. Cr. 70. R.) 

(47) — An information laid by a police officer 
of gambling contrary toss. 11 and 12 ofthe 
Act is not a police report in the sense in which 
this term is used in s. 4 or s. 190, Crim. Pro. 
Code. Police report means a report made by a 
police officer under Chapter XIV in a ca.se he 
is authorised to investigate. The information 
must be treated as a complaint and the com- 
plainant should be examined, and, if necessary, 
action ^feiould be taken under s. 202, Crim 
Pro. Code, before issue of process. 1 L.B.R. 58. 
[Overruled, 2 L.B.R. 146] . 

(48) — Ss. 4. 245, 437 ( = Cri7n Pro. Code, 
1882, SS.4 (ft) 245 and 437) — Case under s. 245 — 
Power of Magistrate lo order a further enquiry. 
— S. 437 of the Code does not authorise a 
Magistrate to order a further enquiry in a case 
under s. 145 of the Code, as the section is not 
directed to any offence at all. S. 437 only allows 
a further enquiry into a complaint which 
me<i.n8, under s.4 (ft) a complaint of an offence, 
i.e., any act or omission made punishable by 
any law for the time being in force. 20 C. 729. 
fi?., 17 O.P.L.R. 127. 42 P.R. 1905 Cr. = 131 
P.L.R. 1905; />., 29 C. 242 = 6 C.SV.N; 290, 33 
P.R. 1905 Cr. = 149 P.L.R. 1905] . 

(49) — Ss. 4 (ft), 200 to 203 — Charge before 
Police reported false — Petition to Magistrate 
impugning the Police report — Magistrate' s order 
to complainant to show cause against fiis prose- 
cutiojv under s. 212, I.P.C.— Legality cf the 
order apd the procedure. — The petitioner in- 
stituted proceedings at the tbana, against two 
persons, for an offence under s. 436, I.P.C. 
The Police investigated the case and reported 
it to be false. He then presented a petition to 
the Sub-Divisional Magistrate, impugning the 
Police report and praying for the trial of the 
persons charged. This petition the Magistrate 
ordered to be “put up with the Police report ” 
and, without any disposal of it, directed the 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 

! X of 1872, XXY of 1861 and YIII of 1869) 

, — continued. 

I petitioner to show cause why he should not be 
J prosecuted under s. 211, I. P.C. The case was 
I then referred for enquiry and report, to a Sub- 
j Deputy Magistrate and agreeing with his report 
I that thecharge was maliciously false, the Sub- 
: Divisional ifagistrate passed an order directing 
j the prosecution of the petitioner. Held, that 
the petition presented to the Magistrate was a 
’ complaint under s, 4 (ft) of the Crim. Pro. 
i Code and must have been dealt with as such 
I under s. 203 of the Code before anv order for 
1 the prosecution of the petitioner. 33 C. 1=10 
C.W.N. 158 = 2 Cr. L.J. 228. 

^ (50) — 5s. 4 (ft), 195 — Petition to Collector 

against a subordinate officer, whether a crinii- 
. nal complaint — Dismissal of complaint, without 
giving opportunity to call witnesses — Order for 
prosecution under s. 211. Penal Code, iuilidity 
o/.— A petition to the Collector directed against 
one of his official inferiors, and asking the 
Collector, as the head of the Department, to 
redress the grievances of the petitioner, is not 
a complaint within s. 4 (ft). Where, on such 
I a petition being presented, the Collector saw 
: the petitioner and got him to repeat his state- 
ment on oath and, purporting to act judicially, 

- dismissed the complaint and ordered the pro- 
secution of the petitioner for an oSence under 
s. 211, held, the order should be set aside, 

J inasmuch as the Collector was not justified in 
arbitrarily titrning a departmental complaint 
I into a criminal complaint and that, even if the 
I ^lagistrate was justified in taking the course 
! he did, he should have given the petitioner an 
opportunity of calling his witnesses and proving 
, his allegation. 30 C. 415. [F., 109 P.L.R. 
1904, 8 C.W.N. 17=30 C. 910, P.B.] 

I 

) (51) — Ss. 4 (h) and 105 — Public servant, 

obstruction to— Cutting crops distravied under 
s. 123, Bengal Tenancy Act (VIII of 1635 ) — 
I Penal Code, ss. 143 and 266 — Absence of coni- 
I jilaint by public servant concerned. — A person, 

. acting under the orders of a MunsifI, was 
' cutting crops which were distrained under 
. 8. 123, Bengal Tenancy Act. While doing so, 
j with the assistance of a number of labourers 
^ the petitioners with a mob threatened the 
1 labourers and prevented the peon from having 
: the crops cut. The peon lodged information 
i of .the occurrence, and the petitioners were 
convicted under ss. 186 and 143, Penal Code. 
Held, that the conviction under s. 186, Penal 
Code, should be set aside as there was no com- 
, pl.aint of the public servant concerned within 
j 9. 195. Crim. Pro. Code, taking complaint as 
: defined in s. 4, Crim. Pro. Code. 30 C. 285. 
j [R., 8 C.W.N. 17 = 30 C. 910, F.B.) 

(52 ) — 4 (i) — British-born subject — Proof. 
Wherea prisbner pleaded that he was a British- 
* born subject, and that he ought, therefore, to 
be tried before the High Court, and where the 
evidence showed that the prisoner was the 
; legitimate grandson of a person said to have 
; been a serjeant in the service of the King or of 
' the East India Company, and there was no 
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Crim. Pro, Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and VIII of 1869) 

— continued. 

sufficient evidence to est.vblish a valid marriage 
between that grandfather and a native Christian 
woman, through whom the prisoner traced his 
descent, and there were also doubts about the 
nationality of the said grandfather, held, that 
there was no evidence to show that the prisoner 
was a British-born subject. 2 Weir 11 = 6 
M.H.C. 7. 


I Crim. Pro. Code (Acts Y of 1898, X of 1882» 
X of 1872, XXY of 1861 [and YIII of 1869) 

— continued. 

j the investigation by a Magistrate of the claims 
of third persons to property which has been 
\ attached under s. 88 of the Code. Therefore, 
the proceedings of Magistrates under s. 88 are 
not “judicial proceedings” in the senseof 
s. 4 (»«) of that Code. 6 A- 487. [E. . 4 L-B R. 
109; R., 9 P.R. 1908 Cr. = 29 P.W.R. 1908 
' Cr. = 8 Cr. L.J. 2G0]. 


(53) — Ss. 4, cl. (/ii, 145 and 526 — Investi- 
gation in a case zinder s. 145, ichether an 
enquiry in a Crvninal Court. — Per GhOSE, J. — 
An investigation in a case under s. 145 is an 
enquiry within the meaning of s. 4, cl. (A:)- 
The Court or Magistrate taking cognisance of 
it is a Criminal Court within the meaning of 
the Code. Therefore, aprocceding under s. 145 
is an enquiry in a Criminal Court as indicated 
in the 1st p.ir.i of s. 526. 23 C. 709 = 5 C.W.N. 
749. 

(54) — Ss.4 (k), 145 and 350 — '"Enquiry" 
— Proceeding under s. 145, whether—Part-heard 
proceeding under s. 145 — Transfer of trying 
Magistrate — “ Sweemor.” — Proceedings, under 
s. 145, Crim. Pro. Code, are inquiries within 
the meaning of the Code of Criminal Procedure. 
Under that Code, enquiry means not only an 
enquiry into an offence, but extends to enquiry 
into matters which are not offences. When, in 
the course of a proceeding under s- 145, Crim. 
Pro. Code, one ^lagistrate is transferred and 
another comes in his place, the latter, if of com- 
petent jurisdiction, can deal with the proceeding 
under s. 350. Crim. Pro. Code. S. 350, Crim. 
Pro. Code, ought to be construed with all 
reasonable liberality. 13 C.W.N- 420 = 9 Cr. 
L.J. 278 = 1 Ind. Cas. 336. 

(55) — S. 4 {1)—" Investigation" definition 
of. — The definition of the term ” investigation ” 
in s. 4 is not exhaustive. 23 B. 533=4 Bom. 
L.R. 71 

(56) — S. 4 ff ) — Investigation — Bombay Act 
IV of 1887 {Gambling). s$. 4 and 5 . — The 
definition of the term “ investigation ” in s. 4. 
Crim. Pro. Code, 1898, is not exhaustive. A 
Police Inspector, who had got information 
that persons were carrying on wagering busi- 
ness. and, having satisfied himself, had obtain- 
ed a warrant under s. 6 of the Bombay Gamb- 
ling Act and efiected the arrest of the accused 
and seizure of thoir books, does make an “ in- 
vestigation ” into the offence in respect of 
which the accused w.as being prosecuted. 4 
Bom. L.R. 271 = 26 B. 533. 

(57) — Ss.4 (m), 476 — “ Judicial proceedings,''* 
what amounts to. — An enquiry conducted by a 
Magistrate into the truth of allegations against 
a subordinate official, contained in a petition 
presented to a Deputy Commissioner, is a 
judicial proceeding within the meaning of s. 4 (rn) 
of the Code. 28 A. 89 = A.W.N. 1905, 195 = 
2 A.L.J. 717 = 2Cr. L.J. 454. (32 G. 367, D.). 

(58) — Ss. 4, 88, 89 ( = Criin. Pro. Code, 1882. 
ss, 4 (in), 88, 89) — Proceedings of Magistrate 
under s. 88 , Crim. Pro. Code, whether judicial 
proceedings .” — The law makes no provision for 


(59) — Ss. 4 (m), 476- Execution proceedings, 
if judicial '^proceedings — Jurisdiciion of execut- 
ing Court to determine genuineness of decree^ 
Onasof proof as to jurisdiction — The petitioners 
presented an application for the execution of a 
decree alleged to have been pa.ssed, whereas, as 
a matter of fact, no such decree had been 
passed, and all the statements contained in the 
application were false. The Court took action 
under s. 476, Crim. Pro. Code, the petitioners 
were prosecuted, and convicted under s. 198. 
Held, that execution proceedings are ‘ judicial 
proceedings ’ within the meaning of s. 476, 
Crim. Pro. Code. The test which has to be 
applied to a particular proceeding before a Court, 
to determine wliether it is or is not a 'judicial 
proceeding ’ for the purposes of s. 476. is. whe- 
ther, in the course of that proceeding, the Judge 
has power legally to take evidence on oath, not 
whether ho has actually taken such evidence. 
Held, also, that the Munsiff had jurisdiction 
in the matter, as the onus lay upon the peti- 
tioners of showing that the amount of the 
decree sought to bo executed exceeded the 
pecuniary limits of the ^lunsifl’s jurisdiction, 
and thev were onablo to discharge the ^»me. 
Held, further, that the Munsiff had jurisdic- 
tion toonquire into and decide the questiono 
the genuineness of the decree, and the mere v 
that the decree was fictitious and .so not ‘ 
able cannot make the proceedings, 

regards the determination of the 
or otherwise of the decree, void for all p 
poses. 1 P.R. 1910 Cr. 

(60) — Ss. 4, 195, 487 < = 

1862, ss.4 (m). 195 o,nd487)— Power of mgvitrn^ 

declining to revoke a sanction, to try the 
An order, whether original or appellate. ^ 
ing or refusing or revoking 
s. 195, Crim. Pro. Code, isa “ judicnl pro^^ 
ing” as defined ins. 4 of the Act. Thcr ' 
Magistrate, who has declined to A 

tion to prosecute a person on a charge ol i Jv. - 
is precluded, under s. 487. from himself tryms 
the case. 20 M. 383 = 2 Weir 613. 

(61) — Ss. 4 lo). 250 -Appeal 

made under $.22. Cattle , *vp (jrim* 

1871). ss. 20 and 22.-By s. 4 (o) 

Pro. Code of 1898, the word ‘ be 

an act, in respect of which a p^gs Act- 

made under s. 20 of the Cattle i 
It follows that a person, against wuom 

under s. 22 of the Cattle Trespass Ac* i ^ 

trial. 
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X of 1872. XXY of 1861 and YllI of 1869) i 
—continued. 

awarded to an accused person, because a frivo- 
lous complaint has been made against him. 
But, where compensation is awarded, not to the , 
accused, but to the complainant, and it is 
awarded under s. 22 of the Cattle Trespass Act, | 
s. 250 of the Grim. Pro. Code does not apply. 

29 M. 517 = 5 Cr. L.J. 86. 

(62) — S. 4 (r) — Mukhtear — Poicer of Magis- 
trate to loithhold permission to appear. — An 1 
order by a Magistrate refusing permission to a . 
mukhtear to appear in two cases and also a ' 
general order refusing permission to appear in i 
any case before him, owing to tho latter’s , 
alleged misconduct in Court on a particular i 
day, were held to be without jurisdiction. Even | 
in punishing the mukhtear for tho particular i 
misconduct, the Magistrate should deal with 
the matter on its own merits giving the | 
mukhtear an opportunity of defending himself, i 

7 C.W.N. 524. I 

(63) — S>4(r)— Mukhtears^vieaning of — Right j 
to practice — Legal Practitioners Act {XVIII of i 
257P), s. 9 — Powersofmnkhtears. — Per Curiam, j 
— A mukhtear cannot, as a matter of right. | 
practice in Criminal Courts. He can do so only 

if he obtains the permission of the Court in 
each case. The word “ Mukhtear ” in cl. (»), 
s. 4 of the Crim. Pro. Code also refers to such j 
mukhtears as have obtained a certificate of 
qualification from the High Court. Where 
tho District Magistrate issued a notice that 
“ mukhtears can appear under s. 4 (r) only 
with the Court’s permission,” held, that he did 
not act without jurisdiction. Per Banerji, J. 

— If permission, to act in a criminal case, is 
asked for by a mukhtear, who holds a certificate 
empowering him to practise, such permission 
should not be refused except for valid reasons. 
Per Richards, J. — In considering whether or 
not permission should be granted toa mukhtear, 
who has qualified himself with a certificate pro- 
vided by the Legal Practitioners Act, the Court 
ought to consider every application on its 
merits. S A. L.J. 40 = A.W.N. 1908, 11 = 80 A. 
66=7 Cr. L.J. 21. 

(64) — Ss. 4. 155, 156, 165— See ACT XIII OF 
1857, s. 24. 24 C. 691. 

(65) — Ss. 4, 250— See ACT XIII OF 1859, 
s, 2.4C.W.N. 263. 

(66) — Ss. 4 (o), 192 (1)— See ACT I OF 1871, 
ss. 20 to 28, 34 C. 926. ’ 

(67) — S. 4 (p) and Ch. XII— See ACT I OF 
1871, ss. 20 to 23, 28 C. 248. 

(68) — Ss. 4 (o), 241, 243, 246, 246, 407. 
439— See ACT I OP 1871, s. 22, 4 L.B.R. 
10 = 6 Or. L.J. 121. 

(69) — Ss. 4, 435— See ACT V OF 1876, s. 8, 
14 B. 881, Rat. Un. Cr. C. 494. 

(70) — Ss. 4, 165, 156, 165 — Offence under 
8. 9, Opium Act— See ACT I OP 1878, s. 9, 24 
0.691. 

(71) — S. 4— See ACT XXII OF 1881, ss. 35, • 
47 and 49, 8 P.R. 1694 Or. 

68 


Critn. Pro. Code (Acts V of 1898, X of 1882. 
X of 1872. XXY of 1861 and Ylll of 1869) 
— continued. 

(72) — S. 4. cl. {h)—Sce ACT VI OF 1898, 
ss. 61 and 72, 10 C.W.N. 1029. 

(73) — Ss.4 (o). 29 (2)— Sec BkH. ACT VIII 
OF 1885. s. 58 (3), 9 C.W.N. 816 = 2 Cr. L.J. 
532. 

(74) — Ss. 4, 205— See BOM. ACT VI OF 1873, 
5. 48, Rat. Un. Cr. C. 205 = Cr. Rg. 7 — 8 — 1884. 

(75) — S. 4 (p)—See BUR. AcT IX OF 1892, 
L.B.R. (1893—1900), 329. 

(76) — Ss. 4 and 537— See PUNJ. ACT XXII 
OF 1881, ss. 41 and 47. 28 P.R. 1883 Cr. 

(76-a) — Ss. 4 and 190 — See PUNJ. ACT XX OP 
1891, s. 186, 2 P.R. 1892 Cr.. 3 P.R. 1892 Cr. 

(77) — Ss. 4 and 260-Sec COMPENSATION, 
7 M. 563. 

(78) — S. 4 («)— See COMPLAINT, Rat. Un. 
Cr. C. 554 = Cr. Rg. 29 of 1891. 

(79)— Ss.4, cl. (/i). 190, 191— See COMPLAINT, 

2 lud. Cas. 453. 

(SO)— Ss. 4. 191, 200 and 537— See COM- 
PLAINT, 11 M. 443 = 2 Weir 238. 

(81) — Ss. 4, 196, 287 and 537— See COM- 
PLAINT, 5 M.L.T. 1=32 M. 3 = 9 Cr. L.J. 108 
= 1 Ind. Cas. 22. 

(82) — Ss. 4 and 199— See COMPLAINT, 30 C. 
910, F.B.= 8 C.W.N. 17. 

(83) — Ss. 4, 203, 437— See COMPLAINT, 2 
C.W.N. 290. 

(84) — Ss. 4, 177, 483— Sec MAINTENANCE, 

3 P.R. 1893 Cr. 

(85) — S.4 (1) (u) and (/)— See PENAL CODE, 
s. 213. 27 C. 144. 

(85-a) — S. 4 — See Nos. 28 and 29, supra. 

S. 5 ( = 1882, s. 5; 1872. 38. 6.7, 8, 11,63 

Expl.; 1861, 3. 21). 

(86) — Ss. 5 nnd S3 — Won-ants isszted under 
Act XIII of 1859. — A Magistrate has no discre- 
tion to decline to execute warrants issued by 
tho Magistrate of another district under Act 
XIII of 1859 and forwarded to him for execu- 
tion under s. 83 against persons residing in his 
district, as s. 5 read with s. 83, Crim. Pro. 
Code, does not exclude from the operation of 
the latter section warrants issued under Act 
XIII of 1859. 11 P.R. 1898 Cr. 

(87) — Ss. 5, 7 ( = Crtm. Pro. Code, 1872, 
ss. 8 (2) and 12 {2) — Jurisdiction of Magistrate. 
— A Magistrate in the division in which an 
ofience is committed and a ^Magistrate whose 
powers have not been formally limited to any 
particular portion of the division have jurisdic- 
tion over an ofionce committed in the division. 
2 Weir 13. [R.. U.B.R. (1892—1896), 16}. 

(88) — Ss. 5, 386— See ACT I OF 1868, s. 5, 
Rat. Un. Cr. C. 57. 

(89) — S. 6— See ACTL'OF 1871, 5 B.H C. 
Cr. 13. 
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^f)Qj — s. 5 -Applicability of Penal and Crim. 
Pro. Codes to the Laccadive Islands —See ACT 
XIV OF 1874, ss. 1 to 7 and 11, 13 M. 353 = 2 
Weir 1. 

(911— S. 5— See ACT XI OF 1878, s. 19 (i), 

1 Weir 660. 

(9-2)— S. 5— See CONTEMPT OF COURT, 10 
C. 109 = 10 I.A. 171. P.C. 

S. 6 ( = 1882, s. 6 ; 1872, ss. 5. 19 ; 1S61, 

3. 23)- 

(93) — Ss. 6 ^nd 32 -District 2>[agistrate — 
Juri^icixon — Trial commenced hut not conclud- 
ed by first class Magistrate while officiating 
as Magistrate of the D'lstrict. — A trial commenc- 
ed before an Officiating District IMagistrate 
was concluded by that Officer after he had 
ceased to act as Magistrate of the District. He 
continued to serve in the District as a first 
class Magistrate. No objection to his jurisdic- 
tion was raised during the trial by the accused. 
Onappeal, the learned Sessions Judge set aside 
the conviction and ordered a retrial on the 
ground that the Magistrate in question bad no 
jurisdiction to continue the trial after ceasing 
to act as District Magistrate- Held, that the j 
Magistrate had jurisdiction to continue the trial 
to its conclusion- A.W.N. 1906. 201 = 4 Cr. 
L.J. 140 = 3 A.L.J. 825. 

(94) — Ss. b, 54o ( = Cri)«. Pro. Code, 1882, 

ss, 6, — Poioer of Police Patel to make order 

for conipensatioyi under s. 545 — Vtllage Police 
Act, 7I/I 0/2867, s. 15.— An the Police Patel’s 
Court is not a Criminal Court within the 
enumeration contained in s. 6, Crim. Pro. Code, 
1882, he has no power to make an order under 
s. 545, Crim. Pro. Code. Rat, Un. Cr. C. 317 = 
Cr. Rg. 2 of 1887. 

(95) — S. 6— See PRESIDENCY MAGISTRATE, 
Rat. Un. Cr. C. 193. 

S. 7 ( = 1882, 8. 7 (1) (2) (3) ; 1872, 38. 12, 

13, 38, 14; 1861, a. 2). 

(96) — Ss. 7 (3), 408, 435 — Two Sessions divi- 
sions in one district — Magistrate having juris- 
diction over the whole district — Jurisdiction of 
the Sessions Courts ia appeals against the 
Magistrate's decisions. — Under s. 435, the 
Sessions Judge may call for and examine the 
records of any inferior Criminal Court “situate” 
within the local limits of his jurisdiction. The 
word “ situate ” means fixed or located, and 
when applied to a Court, it must be taken to 
refer to the place where the Court ordinarily 
sits. In the absence of any indication to the 
contrary in the Code, the principle thus laid 
down in regard to the analogous powers of 
revision under s- 435, should be followed in 
the case of appeals also. So, where a Magis- 
trate, against whose decisions appeals are 
preferred, has his head-quarters in a place, 
which is within the local limits of one of the 
two Sessions Divisions in a district (e.g.^ 
Malabar), though he is authorised to try 
offences throughout the whole district, including 
cases arising within the other Sessions Division, 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

the appeals lie to the Sessions Division, within 
whose jurisdiction the head-quarters of the 
Magistrate are situate, irrespective of the place 
where the offence was committed. 16 M.L.J. 
444 = 4 Cr.L.J. 443=30 H. 136 = 1 H.L.T. 402. 

(96-a) — S. 7 — See No. 87, supra. 

S. 8 ( = 1882, 8. 8 (1) (2) : 1872, s. 39). 

(97) — S, 8 (1)— See COMPLAINT, 3 N.W.P. 
317. 

8. 9 ( = 1872, 88. 15 to 18). paras 1, 3 

and 5 ( = 1882, s. 9, paras 1, 2, 3). 

(98) — Ss. 9, 31, 193, 423, 426, 439 and 440 
( = Crim. Pro. Code, 1872, ss. 18, 280, 297).— The 
word “modify” in s. 18 docs not include the 
power of enhancing a sentence. An Appellate 
Court can, when hearing an appeal, enhance the 
sentence under s. 280. The High Court, as a 
Court of Revision , can enhance a sentence under 
cl. 7, s. 297 ; but no such power of enhance- 
ment of sentence is anywhere given to a Ses- 
sions Judge taking up a case referred by an 
Assistant Sessions Judge under the first clause 

of s. 18. 4 B. 239. [R. . 9 C.P.L R. 29] . 


(99) — Ss. 9. 193, 197 (^Crim. Pro, Code, 
1882, ss. 9, 193, 197)—Potver of Local Govern- 
ment to appoint Additional Sessiotis Judge to try 
a case of bribery against a public officer. — The 
Local Government, under the provisions of 
s. 197, Crim. Pro. Code, specified the Sessions 
Court of Tellicherry, as the Court which should 
try a Subordinate Judge, charged with an 
offence under s. 161, Penal Code, and the 
ment of an offence under s. 164, and thesecoM 
accused, a relative of the first accused, charge 
with an offence under s. 164 Pena! Code. 
Irvine was appointed to officiate as District 
and Sessions Judge of Tellicherry. Subsequ®®** 
ly Mr. Irvine was appointed Additional Sw- 
sions Judge of Tellicherry and was direebw to 
try the case. Held by the Full Bench . 
Having under s. 197, Crim. Pro. Code, 

fied the Sessions Court of Tellicherry as tne 
Court before which the trial of the Subordma 
Judge was to be held, the Local Govornmen 
under s. 9 of the Code appointed Mr. 
Additional Sessions Judge, to exercise 
tion in the Tellicherry Sessions Court a^ 
under s. 193 of the Code directed him to ^ 
the cases then pending. His appointm^t 
not constitute an Additional Sessions 
There can be only one Sessions Court 
Sessions Division, but there jj: 

one Judge of such Sessions Court. H an 
tional Sessions Judge is appointed, ^ 
only try such cases as the Local C . 
ment directs, or as the Sessions 
over to him. Mr. Irvine, having beendi^^ 
by the Local Government to try B. 

competent to try the case. 1 M.L.Jt 3tr#» 

(100) — Sa. 9 and 215— Setf 
OF Criminal courts, 5 P*®* 

D.J. 108 = 41 P.L.R. 1907 = 26 P.W.B- 19<«- 

(101) -Ss. 9 (1 to 5). 31, 193 and 
SENTENCE, 1 B. 223. 
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S. 10, para (1) ( = 1882, s. 10.; 1872, s. 35) 

and para (2), new. 

(102) — Ss. JO, 12 — District Magistrates and 
Magistrates of the first class — Area af ap- 
pointvient . — Ss. 10 and 12 of the Code show that 
District Magistrates and Magistrates of the 
first class are appointed only in districts out> 
side the Presidency-towns. 32 M. 303. 

(103) — Ss. 10 {2), 12y 528 — Subordination of 
Additional District Magistrate to District 
Magistrate —Relations between a District Magis- 
trate and an Additional District Magistrate — j 
Transfer of cases — Omissicni to state reasons for \ 
— Irregularit }/’ — S. 12 of the Crim. Pro. Code 
does not make an Additional District Magis- 
trate, appointed under sub-s. (2) of s. 10 of the 
Code, subordinate to a District Magistrate, who, 
therefore, has no power under s. 528 of the 
Code to transfer cases to the former ; the Code 
does not define the relations between a District 
Magistrate and an Additional District Magis- 
trate ; although, under sub-s. (3) of s. 523. an 
officer transferring cases from one Court to 
another ought to record his reasons for it, his 
omission to do so, being only an irregularity, 
is not a material ground for setting aside his 
order of transfer. 34 C. 918. 

(104) — Ss. 10 {2) and 435 (f) — Relation 
between Additional District Magistrate and 
District Magistrate — Additional District Magis- 
trate inferior to District Magistrate — Revision . — 
The Court of a Magistrate of the first class, 
appointed under s. 10 (2), Crim. Pro. Code, to 
be an Additional District Magistrate, is an 
inferior Criminal Court, situate within the local 
limits of the jurisdiction of the District Magis- 
trate, for the purposes of s. 435 (I) of the Code. 
The Code of 1S98 did not except Additional 
District Magistrates from supervision by the 
District Magistrate and Additional District 
Magistrates are obviously not inferior to Sub- 
divisional Magistrates. 25 P.R. 1906 Cr. = 9 Cr. 
L.J. 104. 

(105) — Ss. 10 (1), 12 (1, 2). 17 (I to 5)— See 
Magistrate, Jurisdiction op, 3 a. 563. 

S. 11 ( = 1882, 8. 11; 1872, 8. 55 ; 1861, 

8. 23-B). 

(106) — s. 11 — Sentence, 20 M. 444 = 

2 Weir 462. 

8. 12, para (1) ( = 1882. 8. 12 ; 1872. ss. 37, 

49 ; 1861, 8. 23-0) and para (2) , new. 

(107) — S. 12— ‘Transfer of Magistrate. — A 
judgment written by a Magistrate subsequent 
to his transfer to another district, after he had 
handed over charge of his duties as such 
Magistrate and thus ceased to exercise his 
powers, is invalid. 15 G.P.L.R. 15. (3 A. 
636, 19 A. 114 and 7 C.P.L.R. 18. iJ.). 

(103)— S. 2.2 — Magistrate, local jurisdiction of. 
—Held that a Sub-Divisional Magistrate has 
power to record the confessions of the accused 
at the headquarters of the district, though 
beyond the limits of his sub-division. U B.R. 
<1892— 1896), Yol. 1, 16. (4 C. 696, 5 C. 954, B). 


Grim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIlI of 1869) 

— continued. 

(109) — i;s. 12,17, 90,342 ( = Criw. Pro. 
Code, 1861 , ss. 23‘Ga7id 273) — Power of District 
Magistrate to refer cases to Divisional Magis- 
trates. — S. 23-G empowers District Magistrates 
to refer cases under s. 273 to Divisional 
Magistrates. 7 M H.G. App. Y. 

(110) — Ss. 12 and 107 — Magistrate in a 

District -Extent of jurisdiction. — Under s. 12, 
Crim. Pro. Code, unless the powers of a Magis- 
trate have been restricted to a certain local 
area, he has jurisdiction over the entire 
District. Where a Sub-Divisional Magistrate 
instituted proceedings under s. 107, and the 
District Magistrate transferred the case to a 
^lagistrate not in the Sub-Division, but 
holding his Court at the head quarters of the 
District, held, that the Deputy Magistrate, 
inasmuch as his powers were not restricted to 
a certain local area, had jurisdiction over the 
entire District, and had jurisdiction to institute 
the fresh proceedings. 29 C. 389 = 6 C.W.N, 
552. fi?., 2 L.B.R. 80, 10 C.W.N. 1095] . 

(111) — Ss. 12 (I, 2). 476 — See CONTEMPT 
OF Court, Rat. Un. Cr. C. 88. 

(112) — S. 12 (1 and 2) — See MAGISTRATE, 
Jurisdiction of, i9 a. 114. 

(113) — Ss. 12 (1,2), 17 (lto5), 90. 3i2—See 

Magistrate, Jurisdiction of. Rat. Uu. 

Cr. C. 18. 

(114) — Ss. 12 (1. 2). 17 (1 to 6) , • 198— 
Sanction to Prosecute, 2 A. 205, F.B. 

(114-a)— S. 12— See Nos. 102, 103 and 105, 
supra. 

S. 13 ( = 1882. B. 13; 1872, s. 40). 

(114-6) — S. 13 — See No. 130, supra. 

S. 14 ( = 1882, 8.14; 1872, 8.42; 1881, 

B. 23). 

(115) — Ss. 14, 412— See APPEAL, 3 B.H.C. 
Cr. 18. 

S. 15, paras (1) and (2) ( = 1882, s. 15 ; 1872, 

88.50.51,224). * 

See Bench op Magistrates. 

(116) — S. 75 Bench of Magistrates — Disposal 
of case by single member of Bench.— Where a 
Bench of Magistrates established by the Local 
Government under s. 15, Crim. Pro. Code, is, 
under the notification establishing it, to consist 
of not less than two members, one member of 
the Bench cannot alone adjudicate upon a case 
A.WN. 1902, 148. 

(117) — S. 16— SceBENCH OF MAGISTRATES 
29 C. 483 = 6 C.W.N. 596. 

(118) — Ss. 15 and 16 — See Bench op 
Magistrates, 16 M. 410=2 Weir 14. 

(119) — Ss. 15 and 145 — See Bench op 

Magistrates, 3 c. 764. 
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Grim. Pro. Code (Acta Y of 1898. X of 1882, 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

— S. 16 ( = 1882. s. 16 ; 1872, as. 52 and 53). 

(120) — S. 16, cl. (d) — Bench of Honorary 
MnniMrntes— Chairman' s casting vote — Buie 6 
of the Government rules, whether ultra vires. — 
Held, by a majority of the Full Bench (GHOSE 
and Pratt, JJ., dtss.) — Rule 6 of the Rules 
framed by the Government of Bengal for the 
guidance of Benches of Honorary Magistrates, 
under the provisions of s. 16 of the Code, 
cl. (d), providing that, when the members of a 
Bench of Magistrates are even, the view of the 
Chairman shall prevail, is not inconsistent with 
the Code, and, therefore, not ultra vires, though 
highlv undesirable. 3 C.L.J. 492, F.B. = 10 G. 
W.N,'642. 

(121) — Ss. 16 and 350 { = Crim. Pro. Code, 
1682, ss. 16 and 350) — Rules framed by Bengal 
Government wider s. 16. Rule 8 — Validity of 
the rule. — Under s. 16 of the Crim. Pro. Code, 
the Bengal Government has framed rules for 
the guidance of the Magistrates. Rule 8 of 
those Rules is as follows “ any part-heard case 
postponed to a further sitting of the Bench 
may be proceeded with, if any member of the 
Bench has been present at the previous bearing 
in the case, but subject to the provisions of 
s. 350 of the Crim. Pro. Code.” Held, that j 
the rule is ultra vires, and docs not come • 
under the provisions of s. 16 of the Code. 20 j 
C. 870. 

(122) — S. 16— See BENCH OF MAGISTRATES, 

2 Weir 13. 2 Weir IS. 

(123) — Ss. 16, 350 — Bench of Magis- 
trates, 18 M. 394 = 2 Weir 17. 

(123-a) — S. 16 — .Sec No. 118, supra. 

S. 17 ( = 1882, s. 17, paras 1, 2, 3and4: 

1872, ss. 37, 41 ; 1861, 8. 23-G). 

(124) — S. 17 (2) and {5) -- District Magistrate, 
if subordinate to Sessions Judge. — Under s. 17 
(1) and (5), Crim. Pro. Code, neither the 
District Magistrate nor the other Magistrates 
are subordinate to the Sessions Judge, except so 
far as is expressly provided bv the Crim. Pro. 
Code. 13 M.L.J. 272 = 26 H. 596. 

(125) — Ss.l7, 195 and 435 — Sanction by Sub- 
Magistrate — Revocation of the sanction by the 
Sub-Divisional Magistrate — Poivet of Sessions 
Judge. — The subordination of an authority, 
which is a Court, to another authority is 
regulated by sub-s. 7 of s. 195. but when the 
authority granting or refusing sanction does 
hot act as a Court, the appeal lies under sub-s. 6 
to the authority to which the former is subor^- 
nate under s. 17, Crim. Pro. Code. Where a 
Sub’Magistrate sanctions the prosecution of a 
person under s. 182, Penal Code, the appeal 
lies to the Sub-Divisional Magistrate. The 
latter, in a case of this kind, does not act as a 
Court, but as an executive officer. Therefore, 
where the Sub-Divisional Magistrate revokes 
the sanction given by the Sub-Magistrate, a 
Sessions Judge has no jurisdiction to interfere 
under sub-s. 6 or 7 of s. 195, nor has he any 
authority under s. 435, Grim. 1^. Code. 2 
Welv 19»8 Velr 155. 


Grim. Pro. Gode (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869> 

— continued. 

(126) — Ss. 77, 435 and 437 Crim. Pro. 
Code, 1882, ss. 17, 435, 437) — First class Magis- 
trate, whether subordinate to District Magistrate. 
— A Magistrate of the first class is, within the 
meaning of s. 437, subordinate to theMagistrate 
of the District. The latter is, therefore, compe- 
tent to call for the records of the former. 7 A. 
853, F.B. [F., 12 C. 473. P.B.] 

(127) — Ss. 17, 435. 436— MAGISTRATE, 
Jurisdiction of, 9 B. lOO. 

(128) — Ss. 17. 435 and iSl—See RE TRIAL, 
38 P.R, 1885 Cr. 

(129) — S. 17 (1-3 and 5) and Ch. 32— See 

Sessions Judge, Jurisdiction op. 9B. 

164. 

(130) — Ss. 17. J3. 435— SESSIONS 

Judge. Jurisdiction of. 2 Weir 537=7 
M.H.C. App. 27. 

(130-n)— S. 17— See Nos. 105. 109, 113 and 
114, supra. 

S. 18, para (1) ( = 1882, s. 18(1), and para 

(2), new. 

(131) — Ss. 18, 21 and 106—Pou'er of Dench 
of Honorary Presidency Magistrates to Inks 
action under s. 106. — S. 18, Crim. Pro* Code, 
confers the full powers of a Presidency Magis* 
trate on a Bench of Honorary Presidency 
Magistrates under the Criminal Procedure Code, 
and the Bench can, therefore, take action under 
s. 106 of the Code. 7 Bom. Ii.R. 833 = 2Cr. 

J. 770. 

S. 21, para (1) {a, 5, c, if) ( = 1882. s. 3L 

a, b, c, d) and paras 1 (a) and 2, new. 

(132) — S. 21 — Rules framed by Chief 
sidency yiagistrafe under that section regarwf^ 
decisions ini Bench of Magistrates — d. 
Rule 8 of the Rules framed by the t wer 
Presidency Magistrate under s- 21, is held ^ , 
not consistent with the provisions of the C 

in so far as it directed that, in a Bench 5® . 
posed of two members, the decision of 
Chairman should prevail. It was 
and not consonant with justice. 8 C.W.W. 

[F., lOC.W.N. 640]. 

(133) — S. 21— See BOM. ACT XXXI OF 1850, 

5 B.H.C. Cr. 61. 

(134) — S. 21, Rule 9— See PBESIDENCT 
Magistrate, Rat. Un. Cr. C. 968. 

(134-a)— S. 21— See No. 131, supra. 

S. 25 ( = 1882, 8. 25). 

(135) — Ss. 25. 526— See ACT XVITI OFl879r 
ss. 13 and 14, 41 P.R. 1838 Gr. 

S. 26 ( = 1882, 8. 26 ; 1872. 8. 9). 

(136) — S. 26— See PENAL CODE, 9- 

A.W.N. 1883, 9. 
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Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872. XXY of 1861 and YllI of 1869) 

— continued. 

S. 28 ( = 1882, 8. 28), 

(137) — S. 28 — Offences utuier Treasure Trove 

Act — j«ri5dic^io« of third class Magistrate . — 
Third class Magistrates have no jurisdiction to 
try offences punishable under s. 20 of Act VI of 
1878. 2 Weir 23. 

(138) — S. 28( = Cri»i. Pro. Code, 1882, s. 28) 
— Scope of the section. — S. 28, subject to the 
other provisions of tho Code, empowers the High 
Court and the Court of Sessions to try any 
ofieuce under the Penal Code. The provisions 
as to the other Courts do not cut down or limit 
the jurisdiction of the High Court or Court of 
Sessions. 8 A. 663. 

(139) — S$. 28, 30 and 250 — Compensation for 
making a false and frivolous complaint — 

*‘ Triable by a Magistrate" — Offence ordinarily 
triable by Court of Sessions tried by District 
Magistrate exercising powers under s. 30, Crim. 
Pro. Code. — The object of the Legislature is to 
exclude ofieuces of great gravity from the pro- 
visions of s. 250 of the Crim. Pro. Code. The 
words triable by a Magistrate” in that section 
me^tn triable under s. 28 of the Code by a 
Magistrate. The cases provided for by s. 250 
are those specified in the eighth column of tho 
Schedule as triable by a Magistrate. A Magis- 
trate exercising powers under s. 30, of the Crim. 
Pro. Code, is not competent to award compen- 
sation under s. 250 to the complainant in a 
case ordinarily triable by a Court of Sessions or 
the High Court. 189 P.L.R. 1902. 

(UO)— Ss. 28, 207, 245, 254— MAGIS- 
TRATE, JURISDICTION OF, 24 0. 429=1 C.W. 
N. 414. 

S. 29 (=1882, 8. 29 ; 1872, s. 8, para 1). 

(141) — 5f.V9( = Crim. Pro. Code, 1882, s.2y) 
— Offences under the Treasure Trove Act — 
jurisdiction of third class Magistrate. — Third 
class Magistrates have no jurisdiction to try 
offences punishable under s. 20 of Act VI of 
1378. 2 Weir 23. 

(142) S. 29 { = Crim. Pro. Code. 1682, s. 29) 
— Offences punishable under Act 111 of 1877 
{Registr-ition Act)— Jurisdiction. — Under s. 29, 
cl. i6), sub-s. 1, a second class Magistrate 
cannot try an offence under s. 82 of the Regis- 
tration Act, since the offences referred to therein 
are punishable with imprisonment which may 
extend to three years. 2 Weir 25. 

(143) — S. 29 — Jurisdiction of second class 
Magistrate over offences under Registration 
Act - See ACT III OP 1877, 8. 29, 7 M. 347 = 2 
Weir 24. 

(144) — S. *29— See ACT I OF 1878, s. 9, 19 A. 
465. 

(146)— S. 29— See BOM. ACT XVI OF 1861, 
as. 7. 9, 21, Rat. Un. Cr. 0. 364 = Cr. Rg. 7 of 
1888. .. . 

(146)— 8. 29— See BOM. ACT VI OP 1873, 
e. 63, Rat. Un, Cr. C. 763. 

(146-a) — S. 29 — See No. 13, supra. 


Crim Pro. Code (Acts Y of 1898, X of 1882 
X of 1872, XXY of 1861 and Ylll of 1369 

— continued. 

S. 30 ( = 1882, 8. 30 ; 1872, b. 36). 

(147) — S. 30, cases triable by District Magis- 
trate empotvered under. — A District Magistrate 
empowered under s. 30, may try all offences 
not punishable with death. 3 P.R. 1891 Cr. 

(148) — S. 30— Inquiry of dacoity case — 
Transfer by Magistrate to a Deputy Commis- 
sioner empenvered under s. 30, validity of. — A 
Magistrate of the first clas.*, who is holding au 
inquiry in a case of dacoity has jurisdiction 
either to commit the accused to the Court of 
Sessions or to discharge him. He has no 
authority to make over the case to a District 

i Magistnite, who is a Deputy Commissioner 
specially empowered under s. 30, to try such 
cases. But the High Court maintained a con- 
viction by the District Magistrate in a case 
' where it was found that the accused had not 
been prejudiced by such tri.il. 7 C.W.N. 457. 

(149) — S. 30 — District Magistrate empoivered 
under this section — Jurisdiction to try the offence 

' of culpable homicidenot amounting to murder . — 
A District Magistrate, empowered under s. 30 
, to try all offences not punishable with death, 
cannot legally try tho offence of culpable homi- 
cide not amounting to murder, punishable 
' under the first part of s. 304, 1.P.C., an offence 
^ not punishable with death. Where there is 
credible evidence both of murder and of quali- 
fied murder, the accused should be committed 
for trial before a Court which is competent to do 
what a District Magistrate is not, viz., try both 
offences once for all, and pronounce a judgment 
which shall effectively bar a second trial on the 
same facts. 1 P.R. 1893 Cr., F.B. 

(150) — S. 30 — Magistrate described in the 
j heading of his judgment as invested with powers 

under s. 30, but not purporting to act under 
those powers. — Held, that, a first class Magis- 
trate simply described in the heading of his judg- 
ment as invested with powersunders. 30, but not 
purporting to act under such powers, cannot 
exercise those powers in passsing the sentence. 
17 P.W.R. 1908 Cr. 

(151) — Ss. 30, 33 and 34, Crim. Pro. 
Code {2882) — Imprisonment in default of 
payment of /fine. — A District Magistrate, who is 
empowered under s. 30 and convicts an accused 
for an offence under s. 47, I.P.C., can pass a 
sentence of 1 year and 9 months, i.e.,^of7 
years, in default of payment of fine. His 
power is not limited to awarding one-fourth of 
the punishment which, under s. 84, he is 
competent to inflict without confirmation. 35 
P.R. 1865 Cr. 

(152) — Ss. 30 and 34{=s.36,Crivi. Pro. Code, 
2872)— Commitment to sessions — Powers of 
Diputy Commissioner empowered under s. 36 . — 
On the committal of a prisoner to the Court of 
Sessions, the records were sent to the Deputy 
Commissioner, who, on the passing of the Code 
of 1872, was no longer a Sessions Court, but 
had received power under s. 36, to try as a 
Magistrate, classes of cases which formerly he 
would have tried as a Court of Sessions. Held,. 
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Grim. Pro. Code (Acts Y of 1898. X of 1882, , 
X of 1872, XXY of 1861 and Ylll of 1869) 

— continued. 

that the Deputy Commissioner ^as not compe* 
tent to intercept the case and try it himself, 
but should send the case to the Court of 
Sessions. 5 N,W P. 219. 

(153) — Ss. 30 and 34 { = Ciiin. Pro. Code, 
237^, s. 36). — The powers conferred on a Deputy 
Commissioner under s. 36, cannot be exercised 
by him in a summary trial. Colm. Dig. Cr. 42 
of 1876. 

(154) — Ss. 30 and 34 { = Crvn. Pro. Code. 
18?‘4, s. 30)— Case referred for confirmation by 
Sessions Judge — Bis powers. — Where a case is 
referred for confirmation of sentence, a Sessions 
Judge has no power to enhance the same. 
Colm. Dig. Cr. 16 of 1874. 

(155) — Ss. 30 and 34 ( = Crim. Pro. Code, 
187'J, s. 30) — Sentence submitted for co)ip.r- 
mation — Powers of Sessions Judge — Appeal — 
Annulment. — Where a sentence is referred to a 
Sessions Judge, under s. 36, Crim. Pro. Code, 
1872, for confirmation, no appeal lies by the 
accused until the Sessions Judge has passed 
orders ul«./D the sentence submitted to him. I 
The annulment of the sentence amounts to a 
removal of the sentence, which is tantamount to 
an acquittal. 

(156) — A Sessions Judge to whom a sen- 
tence has been referred for confimation under 
s. 36. is competent to annul such sentence ou 
the ground that evidence does not, in his 
opinion, prove theofieuce. 16 P.R. 1881 Cr. 

(157) — Ss. 30 and 34 ( = Crim. Pro. Code. 
1872, s. 36) — Confirmation by Sessions Judge, 
when necessary.— confirmation of the 
Sessions J udge is necessary only when a sentence 
exceeds three years’ imprisonment, and this 
must be construed to mean the substantive 
sentence, exclusive of the imprisonment, which 
the ofiender may have to undergo in default of 
payment of fine. A longer period of imprison- 
ment, in default of p.aymentof fine, than one- 
fourth of three years, the substantive imprison- 
ment being three years’ imprisonment, need 
not be confirmed by the Sessions Judge. 18 
P.R. 1882 Cr. 

(15S) — Ss. 30, 34 { = Crim. Pro. Code, J872, 
s. 56) — Order of Sessions Judge — Sentence under 
s. 325, l.P C. — Coyifirmation — Legality — A 
Sessions Judge's order, annulling the proceed- 
ings of a Magistrate, who sent the case, under 
s. 36, for confirmation of sentences passed 
under s. 325, 1.P.G., and directing him to retry 
the case for culpable homicide not amounting 
to murder, was held to be ultra vires, and, all 
subsequent proceedings being thereby rendered 
illegal, the Sessions Judge was ordered to again 
proceed under s. 36, the annulment of the 
Magistrate’s order by him being annulled. 
Colm. Dig. Cr. 56 of 1876. 

(169)— -Ss. 30, 34 (=s. 36, Crim, Pro, 
Code, 2872) — ** Modify,” meaning of, — The 
word “modify** in the above section of the 
Code does not empower a Sessions Judge to 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

alter a sentence of imprisonment into one of 
transportation. Under ss. 75 and 379, Penal 
Code, the awarding of more than six years’ im- 
prisonment is illegal. Colm. Dig. Cr. 62 of 
1876. 

(160)— Ss. 50, 34 {^Crim. Pro. Code, 1872, 
s. 36)— Reference by Sessions Judge to Chief 
Court for enhancement of sentence. — A Sessions 
Judge, to whom a case has been referred under 
s. 36, Crim. Pro. Code, 1872, can refer the 
case to the Chief Court for enhancement of 
sentence, only after confirming the sentence. 
5 P.R. 1882 Cr. 


(161) — S.s. 50.54 ( = Crm. Pro Code, 1872, 
s. 36) — Sessiofis Judge, duty of, before confirm- 
ing the sentence. — A Sessions Judge, to whom a 
case has been referred under s 36, Crim. Pro. 
Code, 1872, should consider, before confirming 
the sentence on his holding the conviction to 
be right, whether that sentence is appropriate, 
notwithstanding the fact that the accused can 

appeal to the Chief (!^ourt. 8 P.R. 1883 Cr. 

(162) — Ss. 30 and 34, Crim. Pro. Code 
11882) — Sentence of transportation for 7 years 
Confirmation by Sessions Judge. — Though a 
Magistrate can lawfully pass a sentence of 7 
years’ transportation in exercise of his powere 
under ss. 30 and 34, Crim. Pro. Code, aided 
by s. 69. I.P.C.. yet. as he can lawfully pass a 
sentence of 7 years' imprisonment subject to 
the confirmation of the Sessions Judge, the 
existence of a power to lower the sentenM of 
imprisonment to one of transportation is uo 
reason for dispensing with the confirmation, 
which is required by law for the sentence o 
imprisonment, for which the sentence 
portation is substituted and upon which ^ 
founded. 14 P.R. 1886 Cr. (17 P.R- 19^ 


Cr., il.). 

(163)— 5s. 30,34i = s.36, Crim. Pro. Code. 
1872)— Summary trial— The Magistrate of 
District in the exercise of bis special powe 
under s. 36, Crim. Pro. Code, 1872. has 
power to’ try an accused person summan y* 

25 P.R. 1679 Cr. 


[164)— 5s. 30, 34, 35 (=ss. 55, 34 of 
de of 2872)— Confirmation of 
<arate sentences of three years . — 
the Sessions Judge is not necessary 
isecutive sentences of three years * 

nt passed for two distinct offences. *0 
12 Cr. (23 P.R. 1881, R.). 

165) — Ss. 30, 34, 244 ( = ««- 
de of 2872)— Order of 

Emission to get sanction of Sesswn ^ 
lOT«x!.-Wl.erc a Deputy Comm® 

[er required, under s. 86 of Hiflb 

> sanction of the Sessions Judge, 
art could have no jurisdiction to en « g. 
>eal from it until so sanctioned. »» 

18. 

166) — Ss. 30, 34, 347, 349, 463, 

Code, 1872, ss. 36, 46, 47 and 4Wt 
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Crim. Pro. Code (Aots Y of 1896, X of 1882, 
X of 1872. XXY of 1861 and YllI of 1869) 
— continued. 

Stibmission of case to District Magistrate — New 
trial by tlte latter — Validity — £7ihancetH€nt of 
sentence by Sessions Jttdge. — A case, after con- 
viction, was submitted by a Subordinate Magis- 
trate to the District Magistrate uuder s. 46, 
Crim. Pro. Code. The District Magistrate 
purported to withdraw that case from the 
Sutordinate Magistrate under s. 47 of the Code, 
and then proceeded, ostensibly by way of a 
new trial, and dually passed a sentence of 
rigorous imprisonment for 5 years, being 
invested with powers uuder s. 36 of the Code ; 
held, that the new trial was barred by s. 460, 
so long as tho original conviction was in exist- 
ence ; that, hence, the ^lagistrate's proceedings 
were not valid on a new trial, and that they 
were merely proceedings uuder s. 46 of the Code, 
and the sentence was reduced to 2 years' rigor- 
ous imprisonment ; held further that a Sessions 
Judge could not be said to ‘ modify ’ a sentence 
of imprisonment by ordering solitary confine- 
ment which had been ordered by the Magis- 
trate, for, such an order, if made, was only 
calculated to enhance the punishment which a 
Sessions Judge had no power to do under s. 36 
of the Code of 1872. Colm. Dig. Cr. 68 of 
1877. 

(167) — Ss. 30,34, 349 { = ss. 36, 46 oj the 
Code of 1872) — Maximum termof imprisonment, 
awardable under s, 46. — The maximum term 
of imprisonment that can be legally imposed by 
a Magistrate under s. 46 of the Code, even 
though entrusted with powers under s. 36, is 
only 2 years. Colm. Dig. Cr. 64 of 1876. 

(168) — Ss. 50, 54, 349 { = ss. 36, 46 of 1872) 
— Case referred to District Magistrate under 
8. 46 — Power to direct fresh ti-ial under s. 36. — 
Though the Magistrate of the District cannot, 
if he passes a judgment and sentence under 
s, 46, Crim. Pro. Code, 1872, exercise his 
powers under s. 36, he can, under that section, 
pass an order directing afresh trial before him- 
self under s. 36, and, if on such trial, he finds 
the prisoner guilty, he can then exercise bis 
powers under that section. 10 P.R. 1881 Cr. 

(1691— 5s. SO, 34, 408, 410, 423 ( = Crim. Pro. 
Code of 1872, ss. 36, 270, 27l)-~Confirmation 
by Sessions Judge of a conviction by a Deputy 
Comniissioner^^Appeal. — Where a conviction 
passed by a Deputy Commissioner, acting under 
8. 36, Crim, Pro. Code, is confirmed by a Com- 
missioner, having the powers of a Sessions Judge, 
to whom the former is subordinate, it is doubt- 
ful whether an appeal lies tc the High Court. 
In accordance with the practice of the Allahabad 
High Court, such an appeal was admitted. 2 
A. 63. 

(170)— 5«. , 50, 557 and 338 of 1898— Condi- 
Honal pardtnv— Tender by Local Government— 
Validity — Evidence of co-accused so pardoned— 
Admissibility — Trial by Deputy Commissioner 
of case after Under of 'pardon by him.— The 
Local Qovemment has no power to offer a con- 
ditional pardon to an accus^, within the mean- 
ingof ss. 387, S86 of the Code. The evidence 


Grim. Pro. Code (Acts Y of 1868, X of 1882, 

X of 1872. XXV of 1861 and Ylll cf 1869) 

— continued. 

of an accused taken under a conditional pardon 
so offered is wholly inadmissible. When a 
Deputy Conimissioncr tries a case exclusively 
triable by the Court of Sessions, under powers 
conferred upon him by s. 30 of the Code, he 
does so as a Magistrate, and, if he tenders a con- 
ditional pardon to one of the accused, he is 
precluded from trying the case himself. 10 C- 
W.N. 847 = 4 Cr. L.J. 44. 

(171) — Ss. 30, 349, 408— Illegal sentence on 
reference to a District Magistrate — Appeal. — In 
a case transferred to a District Magistrate under 
s. 349, Crim. Pro. Code, the District !Magis- 
trate must be regarded as a Slagistrate not em- 
powered with the powers conferred under s. 30. 
But where, in such a case, he exercises his 
powers under s. 30, and sentences the accused 
to five years’ imprisonment, the sentence is 
ultra vires under the last clause of s. 349. In 
spite of such a sentence, an appeal lies not to 
the Chief Court, but to the Court of Session. 
4 L B.R. 53 = 6 Cr. L.J. 289. 

(172) — Ss, 30 and 436 — Discharge — Poiccr of 
District Magistrate invested with powers under 
s. 30, to take action under s 430. — The words 
“triable exclusively by a Court of Session” 
in 8. 436 of the Crim. Pro. Code mean an 
offence shown as so triable in the eighth column 
of the second schedule to the Code, and a 
DistrictMagistratc in non-regulation provinces, 
invested with powers under s. 30 of the Code, 
is competent to take action under s. 436, when 
he finds an accused person has been improperly 
discharged by any inferior Court. 60 P.L.R. 
1904. 

(173) — Ss. 30 and 437 — Discharge iy District 
Magistrate exercising powers under s. 30, i'rim. 
Fro. Code — Jurisdiction of Sessions Judge to 
order further inquiry. — The police sent up the 
accused for trial under s. 366, Penal Code, to 
the District ^lagistrale who ordci'ed a Magis- 
trate of the first class to hold a local enquiry 
and to submit a report. The Magistrate made 
an enquiry and submitted a report adverse to 
the accused. The District Magistrate, however, 
without examining the complainant or taking 
any evidence for the prosecution, held the charge 
false upon the police papers and the record of 
the local enquiry, and discharged the accused 
under s. 253 of the Crim. Pro. Code. The 
Sessions Judge, on application under s. 437 of 
the Crim. Pro. Code, set aside the order of dis- 
charge and directed the District Magistrate to 
make a further inquiry into the case. On 
revision in the Chief Court, it was contended 
on behalf of the accused that, the District 
Magistrate having acted under s. 80 of the 
Crim. Pro. Code as a Court of co-ordinate 
jurisdiction with the Sessions Judge, the 
latter Court had no jurisdiction to revise 
the order of discharge, and that the order of 
discharge was a proper one. Held, overruling 
the contentions, that the Sessions Judge was 
competent to revise the order of the District 
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Crim. Pro. Code (Acts Y of 1898. X of 1882 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

Magistrate under s. 437 of Crim. Pro. Code, 
and that the order passed bv the Sessions 
Judge was right. 131 P-L.R. 1904. (Criminal 
Revision No. 594 of 1903, overruled). 

(174 and 175) ~Ss. 30, 34, 408, 410, 422~See 
Appe.\L, lOP.R. 1875 Cr. and 8 P.R. 1877, F. 
B. Cr. 

(176)— Ss. 30 and 34 -See COMMITMENT, 
30 P.R. 18C9. 

(177J — Ss. .30, 34 — See DISTRICT MAGIS- 
TRATE, L.B.R. (1893—1900), 219. 

(178) — Ss. 30. 34— PENAL CODE, s. 363, 
12 P.R. 1879 Cr. 

(179 and 180)— Ss. 30, 34 — See SENTENCE, 
27 P.L.R. 1904, 17 P R. 1880 Cr. 

(181) -Ss. 30, 34. 394 and 395— See WHIP- 
PING, 10 P.R. 1889 Cr. 

(181-a) — S. 30 — See No. 139, supra, and No. 
2033, infra, 

S. 31 ( = 1882, 8. 31; 1872, ss. 15, 17 and 

18). 

(181-6) — S. 31 — See Nos. 93 and 101, supra. 

S. 32 ( = 1882, s. 32; 1872. s. 20). 

See Sentence. 

( 182) — S . 32 — Enhanced sentence — Penal Code , 
s. 75 — A Magistrate, whose powers arc limited 
by s. 32 of the Crim. Pro. Code, has no power 
to pass an enhanced sentence under s. 75 of 
the Penal Code. L.B.R. (1893—1900), 78. 

(183) — Ss. 32 and 395 — Se7itence of imprison- 
ment in lieu of whipping. — Although s. 395 
enables a Magistrate in certain cases to impose 
a sentence of imprisonment in lieu of a sentence 
of whipping, yet. it is expressly provided that 
nothing in s. 395 shall be deemed to authorise 
a Court to inflict imprisonment for a term 
exceeding that which the Court is competent to 
inUtct under s. 32. 2 Weir 449. 

(184) — S. 32— See ACCUSED PERSON, 16 B. 
661. 

(185) — S. 32— See Act VI OF 1882, s. 35, 20 

0. 676. 

(186 to 188) — Ss. 32, 33, 262— See SENTENCE, 
6 Bom. L.R. 548, 6 A. 83, 6 A. 61. 

(188-o) — S. 32 — See Nos, 36, 93, supra. 

S. 33 ( = 1882, s. 38; 1872, sa. 20, Expl. 

809, para 2). 

See SENTENCE. 

(1891— S. 33 ( = s. 309 of the Code of 1872)— 
Effect of the section on s. 63i — Act VIII 

of 1873, Canal Act. — The provisos to s. 309. 
Crim. Pro. Code, do not extend the period of 
imprisonment that may bo awarded under the 
provisions of s. 65, I.P.O. They only regulate 
the proceedings of Ma'gistrates whose powers 
are limited. S. 309, Crim, Pro. Code, makes 
88. 64 and 65 of the Indian Penal Code appli< 
cable, not only to offences punishable under 


Crira. Pro Code (Acts Y of 1898, X of 1882, 
X of 1872. XXY of 1861 and YllI of 1869) 

— continued. 

that Code, but to offences punishable under 
any law in force for the time being, and, there- 
fore, applicable to offences punishable under 
the Canal Act, VIII of 1873. 1 A. 461, P.B. 

LF., 10 M. 166 = 2 Weir 26, 10 M. 165 = 2 Weir 
30 ; R., L.B.R. (1893—1900), 494]. 

(190) — S. 33 (=^Crim. Pro. Code, 1672, s. 309} 
— Imprisonment in default of payment of fine. ^ 
When a fine alone is inflicted, imprisonment in 
default of payment of fine may, under s. 309, 
Crim. Pro. Code, J872, beawarded by a Court 
of Sessions or by a Deputy Commissioner, 
under s. 36 of the Code for a term not exceeding 
one fourth of the maximum term provided for 
the offence ; by a Magistrate for any term 
allowed by law, provided such term does not 
exceed the term awardable by the Magistrate 
under the Crim. Pro. Code. S.C. 28, Oudh. 

(191) — S. 33— Penal Code, s. 65— District 
Magistrate with higher powers — Maximum tenf\ 
of imprisonment which he may inflict. — The 
effect of s. 33, Crim. Pro. Code, read withs. 65. 
Penal Code, is to limit the maximum imprison- 
ment which a Distric't Magistrate with higher 
pow’ers may inflict to one-fourth of seven years. 
L.B.R. (1898 -1900), 281. 

(192) — S, 33 — Applicability o/.— S- 
paragraph 2 of the Crim. Pro. Code, does not 
apply to cases where the substantive sentence 
is one of fine only. L.B R. (1872—1892), 486. 

(193) — Ss. 33, 369, 386, 387— Imprisonment 
in default of paynunit of fine, — Imprisooment 
in default of fine should, as a rule, be awardw 
in the judgment in cases whore the Court is 
competent to award it, unless the Magistrate 
for special reason sees fit not to award such 
imprisonment in default ; and this is because 
the Magistrate has no power to alter his 
ment after he has signed it (s. 369, Crim. Pro- 
Code) ; so that, if the fine is not paid 
once, he has no power to detain the accu^ 
and can only proceed in the ordinary way 

ss. 336, 387, Grim. Pro. Code. U.B.R. (1892 
1896), Vol. I, 18. 

(193-a)— S. 33— See PENAL CODE, s. 64, 30 
P.R. 1878 Cr. 

(194) — S. 33— See SENTENCE. 1 M. 277. 
F.B., 10 M 165 = 2 Weir 30. 10 M. 166, note, 

1 Weir 31, 1 L.B.R, 57. 

(194-n) S. 33— See Nos. 151, 188, supra. 

S. 34 ( = 1882, 8. 34 ; 1872, 8- 36). 

(195) — S. 54— In every appeal, and 

in every reference under s. 34 of tbe vw 
Criminal Procedure, it is obviously the du y 
the Sessions Judge to carefully weigh ihe 
deuce himself and not to rely solely upo 
weight attached to it by the Court 
is appealed against or is referred in 

tion. No doubt an appellate Court w . 

attaching, in all cases, a certain wei^t, 
some cases very considerable weight. 
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Ciim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and YIIl of 1869) 
—continued. 

fact that the lower Court believed the witness- 
es for the prosecution ; but, even in such 
oases, the appellate Court is not justified in 
placing complete reliance upon the lower 
Court’s view as to the credibility of the wit- 
nesses. It is bound to look into all the circum- 
stances of the case and to see whether they , 
in any way, impugn the statements made by 
them. L.B.R. (1872—1892), 516. 

34^ 35, 3S0—Ccnvictions by a 
District Magistrate at one trial of several 
offences — Aggregate sentence--Senteiice submitted 
for confirmation of Sessiotts Judge— Single sen* 
tence — Crim. Pro. Code {1832), ss. 34. 35 and 
380t — When a sentence passed by a District 
Magistrate, acting unders. 34, Crim. Pro. Code, 
is submitted to a Sessions Judge for confirma- 
tion in a case in which more than one sentence 
has been passed upon conviction at one trial of 
several distinct offences, the sentence submit- 
ted for confirmation under s. 380 of the Crim. 
Pro. Code is the aggregate sentence. For the 
purpose of confirmation or appeal, aggregate 
sentences passed under s. 35 of the Crim. Pro. 
Code in case of convictions for several offences 
at one trial shall be deemed to be a single 
sentence. L.B.R. (1893—1900), 268. 

(197) _Ss. 34, 209— See JURISDICTION OF 

•Criminal Courts, lo C. 85 = 13 C.L.B- 375. 

(198) _Ss. 34 and 380— See SESSIONS JUDGE, 
Powers of, L.B.U. (1993 — 1900), 258. 

(198-a)— S. 34— See Nos. 151, 152. 153, 154, 
155, 167, 158, 159, 160, IGl, 162, 1G3. 1G4. 
165, 166, 167, 1G8, 169, 175, 176, 177, 178, 
180, 181, supra, and No, 2033, infra. 

-8.35 ( = 1882, 8.35 ; 1872.8.314; 1861, 

8. 46) and Explanation new. 

See ACT VI OF L864. 

See Whipping. 

(199)— S. 35 ( = On»i. Pro. Code, 1872, 
s. 314) — Section does not apply lo separate trials. 
— An accused was tried on lour separate charges 
by a Magistrate of the second class and sentenced 
to an aggregate punishment of twenty months' 
rigorous imprisonment. Held that the section 
did r.ot apply, as the trials were separate. A. 
W.M.1881. 23. 

(200) — S. 35 ( = CriiK. Pro. Code, 1872, s. 314 

— Scope of the section. — S. 314, Crim. Pro. Code, 
1872, has reference only to the conviction 
of an accused person of two or more offences at 
one trial. It does not Include the case of 
separate trials held on the same day for separate 
■offences committed by the same person. 2 
Weir 80. [F*., 2 Weir 31). - 

(201) — The. restriction in s. 314 is limited to 
•cases in which the Magistrate is at liberty to 
hold one trial for distinct offences under ss. 452 
and 468 (s. 234 of the Code of 1898). 2 Weir 
^81. 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and YlII of 1869) 

— continued 

(202) — 5.35 (3), Applicability of.— Sub-sec. (3) 
of s. 35, Crim. Pro. Code, applies to con- 
secutive sentences only and not to sentences 
w’hicb run concurrently. U.B.R.(1897 — 1901)* 
Yol. 1, 13. 

(203) — 5. 35 t=Crim. Pro. Code, 1882, 

s. 35) — Separate sentences, if, can be passed 
under. — The above section being permissive with 
respect to the passing of sapar.^te sentences for 
each offence of which an accused may be found 
guilty, a Criminal Court is not bound to pass 
separate sentences in such cases. L.B.R. 
11872—1892), 271. 

• 

(•204)- 5. 35 { = Crim.Pro. Code, 1882, s. 35) 
— Offence under s. 411, I.P.C., read tvith s. 75, 
I.P.C., whether dis/inct offences — Enhanced 
punishment. — The fact that an accused person 
is convicted under s. 411. I.P.C.,after having 
been previously convicted cf the same (sic) 
offence, is not sufficient to give the Magistrate 
the increased powers referred to in s. 35, Crim 
Pro. Code. If the Magistrate thinks that the 
accused deserves an enhanced punishment, the 
best course for him would be to commit tbe 
accused for trial to the Court of Sessions under 
ss. 411. 76. T.P.C. 11 A. 393. 

(205) — 5. 35— Penal Code, ss. 357,380- Dis- 
tinct offences — Conviction — Sentence — Poicers 
of the Magistrate to pass consecutive sentences . — 
Tbe offences under ss 457 and 330 of the Penal 
Code not being distinct offences, the trying 
Magistrate’s ordinary jurisdiction is not en- 
hanced by the provisions of para 2 and proviso (t) 
of s. 35 of the Crim. Pro. Code. 8 Bom. 
L.R. 850 = 4 Cr. L.J. 445. 

(206) — 5. 35 { = Crim. Pro. Code, 1882' 
s.35)~Penal Code, s. 59—Maximmn term of 
imprisonment. — According to cl- (a) of s. 35 of 
the Code, tbe maximum term of imprisonment 
awardable as an aggregate sentence is 14 years- 
A sentence of transportation in lieu of impri- 
sonment awarded under s. 59, Penal Code, is, 
therefore, subject to tbe limitation, which has 
been provided by s. 35, Crim. Pro. Code, in the 
case of sentences of imprisonment. It is not 
sufficient to find that an accused person is 
guilty of the offence charged “ .after previous 
convictions,” or even “after having been 
previously many times convicted of similar 
offences.” The finding should clearly show 
that the previous convictions are such as bring 
the case within the purview of s. 75, Penal 
Code. 7 C.P.L.R. Cp. 29. 

(207)— 5. 35 { = Crim. Pro.Code, 1882, s. 35)— 
Power of Magistrate to pass aggregate sentence, 
where separate sentences ought to be passed . — 
S. 35, Crim. Pro. Code, does not empower a 
District Magistrate-nr.any other Magistrate to 
pass an aggregate sentence, instead of separate 
sentences, upon an accused person convicted 
at one trial of two or more distinct offences. 
14 P.R. 1886 Cp. 


69 
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Grim. Pro. Code (Acts Y of 1898, X of 1882 

X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

(208) — 5. 3o{ = Crim. Pro. Code, 1682, s. 35 ) — 
Maximum term of imprisonmejit passed under 
this section, no bar to further punishment on the 
same accused for a distinct offence tried separate- 
ly . — Where a person was charged on two 
charges of dacoity and one charge of kid- 
napping, and was tried separately for the 
dacoity and for the kidnapping, held, that the 
fact_ that the Magistrate had passed, under 
s. 3o, Crim. Pro. Code, double the amount of 
sentence he was competent tjo award on the 
charges of dacoity, would not disqualify him 
from passing sentence for the offence of kid- 
napping, although the trial for that offence 
was contemporaneous with the trial on the 
dacoity charges and terminated on the same 
day. 14 P.R. 1886 Cr. 

(209) — S. 35 { = Crim. Pro. Code. 1882, s. 35) 

—Concurrent seiitences of transportation. — A 
direction that several sentences of transporta- 
tion passed on an accused person on a conviction 
of two or more distinct offences at the same 
trial, should be concurrent, is illegal, being 
contrary to the provisions of s. 35 ofthe Crim 
Pro. Code. Rat. Un. Cr. C. 383 = Cf. Rtf 34 
of 1888. ® 

(210) -Ss. 35, 397 — Concurrent sentetices . — 
The passing of concurrent sentences is opposed 
to the provisions of s. 397 ; this, however, must 
be read subject to the provisions of s. 35 of the 
Code. 4 Bom L.R. 876. [R., 5 Bom. L.R. 26]. 

(211) Ss. 35, 397. — S. .35 does not authorize 
any Court to direct that two or more sentences, 
shall run concurrently except sentences passed 
at one and the same trial. S. 397 is explicit and 
gives the Court no option ; a sentence of 
imprisonment must commence at the expiry of 
the previous sentence. 4 L.B.R. 147 = 7 Cr. 
ti.J. 445. 

(212) -Ss. 35t 397. — It is only in the case of 
a conviction for several offences at one trial 
that a Court, under the provisions of s. 35, 
Cnrn. Pro. Code, can direct that the 
punishments shall run concurrently. S. 397, 
Crim. Pro. Code, provides that a 
sentence of imprisonment for another offence 
shall commence at the expiration of the im- 
prisonment to which he has been previously 
sentenced. U.B.R. (1902-1903), Criminal 
Procedure, 19. 

(213) S. 35 — Separate convictions for house- 
brealcMig and f/te/f.— Separate sentences in a 
case of house breaking with intent to commit 
theft, and theft are illegal under s. 35 of 
Crim. Pro. Code, 1898. 2 Weir 34. 

— Concurrent sentences when not 
awardable. — It is illegal to award concurrent 
sentences under this section ; when a person is 
convicted at one trial of two or more distinct 
offences and sentenced to several punishments 
such sentences must not he directed to nm 
simultaneously. 6 C.P.L.R. 9 Cr. 


Crim. Pro. Code (Acts Y of 1898, X of 1882» 
X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

(215) — S, 35 ( = Crim.Pro. Code, 1882, s. 35) 
—Concurrent sentences — Penal Code, ss. 471 
and 109. — An accused person was separately 
convicted at the same trial of two distinct 
offences, one being abetment of forgery under 
s. 109 read with s. 465, Penal Code, and the 
other dishonestly using a forged document as 
genuine under s. 471. He was sentenced for 
each offence to two years’ rigorous imprison- 
ment, the senteuces to run concurrently. Held, 
that it was not correct to charge or convict 
under s. 471 only, any more than it would be 
to charge or convict under s. 109 only. S. 471 
must be coupled with one or other of the sec- 
tions which provide a punishment for the 
commission of forgery. Concurrent sentences 
cannot be legally passed at a trial under s. 35, 
Crim. Pro. Code. 8 C.P.L.R. Cr. 1. (7 VV.R. 
59 Cr.. 10 B. 254 , 6 C.P.L.R. 9 Cr., R.). 

(216)— 5. 35 {-Crim. Pro. Code, 1882, s. 35} 
— Concurrent sentences of imprisonment . — 
Under s. 35 of the Code, if separate sentences 
are passed for each offence of which an accused 
has been found guilty, the sentences must 
commence the one after the expiry of the other. 
Concurrent sentences of imprisonment are not 
recognised by the Criminal Procedure Code. 
The above section docs not require a separate 
sentence to be passed on the accu.^ed in respect 
of every distinct offence of which he bAs been 
found guilty at one trial. L.B.R. (1872—1892), 
526. 

(217) — S. 35 — House-trespass and insult — 
Separate convicti.iis bad.— A man, who com- 
mits house-trespass with intent to commit ao 
offence and commits that offeuce, can be pun- 
ished either for the house-trespass or for the 
offence, but not separately for both. He may 
be tried for and convicted of the offence of 
house-trespass and the offence which be intend- 
ed to commit. But, he cannot be punished 
separately for the two offences. 1 L.BJIr-219. 

(1 L.B.R. 33, 23 B. 706, F.) 

(218) — S. 35 — Concurrent sentences passed at 
one trial not to be considered aggregate sentences 
for piirposes of appeal. — Where Che accused was 
convicted on three charges and sentenced to-im- 
prisonment for 4 years on each charge, the sen- 
tences to run concurrently, held, that, as the 
punishment, to which the appellant was sen- 
tenced, was four and not 12 years* rigorous 
imprisonment, the appeal lay to the Court of 
Session and not to the High Court. U B.B. 
(1897—1901), Yol. I, 13. 

(219) — S. 35 — Penal Code, ss. 147 and 447— 
Conviction for rioting and trespass, when 
common object is the same. — Where the common 
object of a riot and a criminal trespass was the 
same, held, that separate convictions for both 
the offences were not valid. 8 C.W.N. 805. 


(220)— Crim. Pro, Code, ss. 35, 123 —PrevieM 
sentence under s. 123. Crim. Pro, Code—Su^ 
sequent sentence for an offence under Arms Act, 
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Grim. Pro. Code (Acts Y of 1898, X of 1882. 

X of 1872, XXYofl86l and YIU of 1869) 

— continued. 

s. 19 (c) — CoivcWTent se^itefices, — The accused 
was sentenced to a term of imprisonment for 
an ofience under the Arms Act ; the sentence 
was ordered to run concurrently with another ; 
sentence previously passed upon him under I 
s. 123, Grim. Pro. Code. Held, that the sentence I 
for the substantive offence must commence at ; 
once and cannot be postponed to take effect 
after the expiry of the period of imprisonment j 
in default of giving security for good behaviour I 
which the accused was undergoiug at the date ^ 
of the conviction, that s. 36 of the Grim. Pro. ! 
Code, applies to seiitences on conviction for 
offences at one trial and has no application to | 
imprisonments under s. 123, Grim. Pro. Code. 

5 Bom. L.R. 26. 

mi)— Ss. 35,391, 397 ( = Criin, Pro. Code, 
1882, ss. 35, 391, 39?)— Sentence of vnprtson^ 
ment and whippinfj — Execution of latter 
sentence. — The accused was convicted of house- 
breaking by night in order to commit theft, 
and of theft in a building, and sentenced to , 
suffer rigorous imprisonment for 18 months 
and to receive twenty stripes with a light nittau, , 
the sentence to commence after the expiration | 
of the sentence in the other case (viz., eighteen | 
months’ rigorous imprisonment and twenty | 
stripes) : Held that a sentence of whipping i 
must be executed fifteen days after the sentence ^ 
is pronounced or on confirmation of the j 
sentence in appeal. It is only a sentence of [ 
imprisonment that can be pronounced to t.ake 
effect in succession (ss. 35 and 397, Grim. Pro. 
Code). The sentence of whipping should not 
have deferred the infliction of the punishment i 
80 as to contravene the provisions of s. 391 of i 
the Grim. Pro. Code. Rat. Un. Cr. C. 300 = Cr. I 
Rg. 47 of 1866. 

(222) — S. 35— See ABETMENT, 8Bom. L.R. 
865 = 4 Cr. L.J. 450. 

(223) — S. 35— See ACT VI OF 1864, s. 3, 17 
P.R. 1870 Cr. 

(224) — S. 35— See Bom. ACT V OF 1878, 

1 Bom. L.R. 344, 4 Bom. L.R. 720. 

(225) — Ss. 35 and 408— Sec APPEAL, 25 P. 
R. 1901 Cr. 

f226)— S. 85— See HOUSE-BREAKING BY 
NIGHT. 8 Bom. L.R. 855 = 4 Cr. L.J. 450, 1 
Bom. L.R. 69. 

(227) — 8. 35— Sec JOINDER OF CHARGES, 

3 A. 305, P.B. 

(228) — S. 86— See PENAL CODE, s. 71, C.B. 
R. 1904, Ist Qr., Penal Code, 1 . 

(229) — S. 35— See PENAL CODE, s. 76, Rat. 
Un. Cr. C. 688. 

(230) — S. 85— See Sentence, A. W.N. 1884, 
285, 4 M.H.C. App. 27, 1 Weir 84 = 2 Weir 35, 
10 A. 66. 10 B. 264, 25 C. 557, 5 M.H.C. App. 
42, 18 C.P.L.R. 124 Cr., 36 P.R. 1870 Cr. 


Grim. Pro. Code (Acts Y of 1898, X of 1882. 
X of 1872, XXY of 1861 and YIU of 1869) 
— continued. 

(231) — S. 35, ill.— House-breaking with 
intent to commit theft and theft not distinct 
offences — Separate sentences illegal — Sec 
Sentence, Cr. Rg. 3G of 1898. 

(232) -S. 35, cl. 2 (a)— See SENTENCE, 

L. B.R. (1893-1900), 478. 

(232-a)— Ss. 35. 235— See SENTENCE, 7 A. 
29, 10 B. 493, 10 A. 146 = 8 A. W.N. 5. 

(233) — Ss. 35, 233, 235, 236— See SENTENCE, 
2 A. 644. 

(234) — Ss. 35 and 253— See SENTENCE, 12 

M. 36 = 2 Weir 32. 

(235) — Ss. 35, 367— See SENTENCE, A. W.N. 
1897. 207, 20 A. 1, F.B. 

(-236)— Ss. 35 and 391— Sec SENTENCE} 
L.B.R. U893— 1900), 582. 

(237)— Ss. 35 and 397— See SENTENCE- 
CONCURRENT SENTENCES, 2 S L.R. Cr. 23 = 
10 Cr. L.O. 236. 

(238 and 239)— Ss. 35 and 423--See SEN- 
TENCE, 45 P.R. 1887 Cr. 

(240) — S. 35— See STOLEN PROPERTY, 1 
Weir 469 = 4 M.H.C. App. 13. 

(240-a>— S. 35— See Nos. 101, 164 aud 196, 
supra and Nos. 1781, 1895, infra. 

S. 36 ( = 1882, B. 36 ; 1872. ss. 22, 24, 26, 

28, 30). 

(241) -Ss. 35, 107 (3) (4), 104, 111 and 334 
— District Magistrate's order iletaining accused 
not sent before him under s- 107, cl. (3) — Juris- 
diction. — Where an accused person is not sent 
before a District Magistrate by any other 
Magistrate under sub-s. 3 so as to bring the 
case within sub-s. 4, such District Magistrate's 
order detaining him in custody is one made 
without jurisdiction. Even if s. 36 can be 
construed as giving powers which are not 
specially referred to in sch. Ill, having regard 
to the terms of sub-s. 3 of s. 107, the power is 
not one which can vest in the Magistrate to 
whom the accused person is sent. Assuming 
that the proviso to s. 114 applies in the case of 
a person who is before the Court, an order of 
the Magistrate cannot be supported under 
s. 114, where he has not followed vho procedure 
therein prescribed, 3 H.L.T. 311, FB.=31 
U. 315 = 7 Gp. L.J. 360. 

S. 37 ( = 1882, 8. 37 ; 1872, 88. 23, 25, 27, 

29). 

(242)— 5s. 37, 190, 64, 242, 243 ( = ss. 25, 
cl. (3), 108 to 206, Crini. Pro. Code, 1872).— A. 
Magistrate, having no power to try a case under 
8. 25, cl. (3), can try such cases under ss. 108- 
206, as these sections otherwise invest him 
with jurisdiction. S. 103 of Grim. Pro. Code, 
enacts that bail may be allowed to an accused 
for bis appearance for trial before a Magistrate 
having jurisdiction ; so that, if the Magistrate, 
acting under s. 108, chance to have jurisdiction 
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X of 1872. XXY of 1831 and YlII of 1869) 

— continued. 


Crlm. Pro. Code. (Acts Y of 1898. X of 1882, 
X of 1872. XXY of 1861 and YllI of 1869) 

— continued. 


to try the case, he can legally do so though not 
invested with the power of s. 25, cl. (3), Grim. 
Pro. Code. Colin. Dig. Cr. 22 of 1875. 

(243)— Ss. 37, 190— See COMPL.\INT. 27 P. 
R. 1873 Or. 


Class, while acting as .a Deputy Collector, his 
powers continue so long as he is a Magistrate, 
until they are withdrawn by a fresh notification, 
though he is posted in a less responsible post. 

2 Weir 36. 


(•>44)— Ss. 37. 190, 423, except. 1 (djSee 
Evidence, lo B.H.C. 497. 

— -S. 39 ( = 1882, 8. 39 ; 1872, s. 43). 

{'245) — Ss. 39, 235( = Crim. Pro. Code, 1SS2, 
ss. 39. ii3o) — Powers of Magistrate of first class 
conferred on a Magistrate of secoml class during 
trial — Sentence — Held by the Full Bench 
iPethcrani, C.J., and Brodhurst, J., dissent- 
ing) : — A Magistrate of the second class, who 
begins a trial in that capacity, and continues 
It in the same capacity up to the passing of the 
sentence, and who. previously to the passing of 
the sentence, has been empowered as a Magis- 
trate of the first class, can inflict a severer 
sentence thau he could have inflicted as a 
Magistrate of the second class. Per Petheram, 
C.J. {Contra} : — A case is supposed to be 
tried on the day the trial commences, and 
after that day the case proceeds by adjourn- 
ment. The only date to be looked at is the 
date of the first day of trial. Hence, the 
Magistrate is not competent to pass sentences 
in his capacity as a Magistrate of the first class 
conferred upon him just before the passing of 
the sentence. 7 A. 414, F.B. 

S. 40 ( = 1882, 8. 40; 1872,8. 56; 1861, 

8. 23.E). 

(246) — S. 40 — Transfer of Magistrate — Cenu 
ferring of appellate powers — Continuance of 
powers. — An Assistant Collector was appointed 
a first class Magistrate .in Shikarpur District 
and was subsequently invested with appellate 
powers- He was then transferred to Sbolapur 
and was next appointed to act as Collector and 
District Magistrate of Ahmedabad, and as 
Assistant Collector of Ahmedabad on the return 
to the duty of the permanent incumbent. 
During the coarse of this service, there were 
various intervals of leave. Held that, under the 
provisions of s- 40, he continued to exercise the 
same powers in successive local areas to which 
he was transferred ; and it made no difference 
that he proceeded on various terms of leave. 2 
Bom. L.R. 536. 

(247) — S. 40 ( — Grim. Pro. Code, 1882, s. 40) 
— Scope of section— Jurisdiction of Mamlatdar 
invested with second class poioers. — S. 40, Crim. 
Pro. Code, relates only to transfer from one 
district or area to another. Aillamlotdarinwested 
by name with second class Magisterial powers 
in a district, retains them though he ceases to 
be a Mamlatdar. His revenue title is a matter 
of mere description. Rat. Un. Gr. C. 822 = Cf. 
Rg. 6 of 1887. 

(248) — Ss. 40, 41 { = Crim. Pro. Code, 1882, 
ss. 40, 41) — Magistrates — Investiture of powers 
— Gontinuance.— When a Tabsildar is invested 
with the powers of a Magistrate of the First 


(249 and 250) — Ss. 40, 86— Civ. Pro- Code 
(1882), ss- -568 (29), 651 — Conviction for escape 
from lawful custody — Appeal. - As to whether a 

j person who has been convicted under s. 651, for 
escaping from lawful custody and has been 
sentenced for one month, has the right of appeal 
under s. 588 (29), Civ. Pro Code, see 5 A. 318. 

' S. 41, para (1) ( = 1882. s. 41, para 1; 

1872, s. 54; 1661, s. 23-F ) and para (2), 

new. 

— S. 41 — See No. 248, supra. 

S. 42 ( = 1882, B. 42 ; 1861, 8. 91). 

(251) — S. 42 — Power of police officer to demand 
aid nf chowkidar in arresting an accused 

' person. — A police officer is authorised to employ 
a chowkidar to assist him in arresting a person 
or in preventing his escape. 6 C.W.N. 337. 

I 

(252) — S. 42 ( = Crim. Pro. Code, 1882, s. 42) 
— Scope of the section. — The assistance that can 
be demanded under s. 42. Crim. Pro. Code, is 
personal assistance of the individuals of whom 
it is demanded, and not a supply of a contingent 
of men to assist. 2 Weir 37. 

S. 43 ( = 1882, 8. 43 ; 1872, 8. 163; 1861, 

8. 78). 


(253)— S. 43 ( = Crim. Pro. Code, 1872, s. 90) 
— Village .-iccountant and village peons — Appli- 
cability of the section— Peyial Code, s. 217. — A 
Village Accountant, being neither the head of 
the village nor a person engaged in the collec- 
tion of the public revenue, does not come 
within s. 90, Crim. Pro. Code, 1872, nor does 
the section impose any obligation on village 
peons as such. Therefore, neither of them can 
be convicted under s. 217, Penal Code, for 
having disobeyed the direction of the 1^ 
contained in s. 90. Crim. Pro. Code. 1 M* 

= 1 Weir 196. 


(254) — S. 43 (=s. 90 (c), Crim. Pro. Co^, 
1872). — The word ‘ near ’ in the above section 
of the Code might include, in certain 
distance of two miles. Colm. Dig.Cr. l4ofl87f. 

(255) — S. 43— See INFORMATION OF OF- 
FENCE. 4 C. 623. 

.(255-rt)— S. 43— .See No. 256, 

S. 44, para (1) ( = 1882. s. 44; 1872, 

8. 89; 1861. 8. 138). 

(256) — Ss. 44 (1). 43— See PENAI* CODBt 
s. 117, 1 70:. '^66#!.. Weir 196. 

(257) — S. 44 (1)— See PENAD CODE, s. 193, 
Rat. Un. Cr. C. 674. 

(258) — S. 44— See No. 36, supra. 
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Grim. Pro. Code (Acts V of 1898, X of 1682, 

X of 1872« XXY of 1861 and Vlll of 1869) 

— continued. 

S. 45, para(l) (a» b, c, (/)C = 1882, 8.45, 

para (1) (a, b, c, a) ; 1861, s. 90 , para (2) (i) 
(»1882, B- 45, Expl.) and paras (1) (e, fi» 

(2) (ii) and (3), new. 

(259) — S. 45 {—Critn. Pro. Code, 
s. 90) — 0»mston to fjive information of offence 
— He^idence — Liability of resident agent. — The 
dutj' imposed by Act X of 1872, s. 90, upon a 
village headman, etc., of giving information as 
to the occurrence of any sudden or unnatural 
death is intended to be done only ^Yhen such 
occurrence takes place at or ne<ir the village of 
which he is headman, or in which he owns or 
occupies land, etc. Residence in a dwelling- 
house owned by another is not such an occupa- 
tion of land as is within the meaning of the 
section. 23 W.R. Cr. 60. 

(260) — S. 45 { = Crim. Pro. Code, ISHU, s. 45) 
— Village chaukidar — Omission to give infor7na- 
tion of dacoity committed in another village — 
N.W.P., Village and Rural Police Act, XIV of 
1873, ss. 8 and 11 — Penal Code, s. 176. — A 
dacoity was committed in the lands of a certain 
village. The village chaukidars did not give 
information of the occurrence till the next day. 
They were charged with and convicted of an 
offence under s. 11 of Act XVI of 1873. Held 
that, under the Act, the village r/mwAridnJ s were 
not bound to give immediate information of an 
offence not committed wiihiix their village. 
A.W.N. 1886,65. 

(261) — 5. 4ry i ^Crim. Pro. Code,168S, s. 45)— 
Omission to give information of offence to the 
police — Penal Code. s. 176 — Proof of knowledge 
of offence. — When information, as to the 
commission of a murder, is conveyed to the 
nearest Magistrate or police officer by one of 
the parties bound to give such information 
under s. 45 of the Crim Pro. Code, it is not 
reasonable that every other person, who may, 
possibly, be bound to give information, should 
be prosecuted for not having done so, and 
convicted of an offence under s. 176 of the 
Penal Code. CE.,Rat. Un. Or. C. 778; i?.. Bat. 
Un. Cr. C. 6741 . Certain proprietors residing 
at a certain village were charged, unders. 176 
of the Penal Code, for not giving information 
to the I'olico of a murder which was committed 
in another village four miles off their village. 
There was no evidence on the side of the crown, 
that those persons were aware of the murder 
on tho date of the occurrence. But there was 
evidence on tho side of tho defence that they 
did not obtain information o! the murder until 
tho next day, and that one of their agents, 
thereupon, went to the spot and reported tho 
matter to the Sub-Inspector on their behalf. 
Held, that it lay on the crown to show that 
they bad obtained information on the day of 
tho cccurrence and had failed to inform on 
that day ; otherwise, it could not be held that 
they were under a legal obligation to report the 
murder as required by s. 45 of the Crim. Pro. 
Code ; held, also, that, under the circumstances 


Grim. Pro. Gode (Acts V of 1898, X of 1682, 

X of 1872, XXY of 1861 and YIII of 1869) 
— continued. 

of the case, they had sufficiently discharged the 
obligation imposed upon them by s. 45, Crim. 
Pro. Code, and would, therefore, be entitled to an 
acquittal. 20C.316. [D., Rat. Un. Cr. C. 784J. 

(262) — S. 45 (=Crim. Pro. Code, 188^, 
s. 45) — Penal Code, s- 176— Omission to repaid 
sudden death in a house. — The owner or occupier 
of a house within a village is not an owner or 
occupier of laud within the me.aning of s. 45, 
Crim. Pro. Code. Where the karnavan of a 
Nayar tarwad was convicted under s. 176, 
Penal Code, for omitting to give information 
touching the sudden death of a member of his 
family, held, that the conviction was wrong 
as he was not bound to do so under s. 45, Crim. 
Pro. Code. 12 M. 92 = 1 Weir 102. 

(263) — S. 45 ( — Crim. Pro. Code, 18$^, s. 45) 
— Omission to give information regarding sus- 
picious death- Necessity for proof of death on 
land — Penal Code, s. 176.— To sustain the 
conviction under s. 176, I.P.C., of a person 
falling under s. 45 of the Crim. Pro. Code, 
1882, for omission to give information of an 
occurrence referred to in cl. (d) of the latter 
section, it is not necessary to show that the 
death actually occurred on his land, if the 
dead body is found on tho land under circum- 
stances distinctly showing that the death was 
sudden, unnatural or suspicious, as, in such 
circumstances, the inference will reasonably 
be made that the death itself took place on 
the land — Per Prinsep and Maepherson, JJ. 
Mitter J., however, held that proof of death on 
the land was necessary, as the finding of a 
dead body thereon would not afford tho proof. 
11 C- 619. (Appi‘., Rat. Un. Cr. C. 784]. 

(264) — Ss. 45,57, 88 (^^ Crim. Pro. Code, 18H2, 
ss. 45, 87 and 88) — Ontission by zemindar to 
give information of presence of proclaimed 
offender to police - Proof of proclamation — 
Penal Code, s. 176— Object of ss. 4-5 and 176, 
/.P.C.— Where a zemindar was convicted of 
having intentionally omitted to inform a 
public servant of the resort to the village of a 
proclaimed offender, and the fact of his being 
a proclaimed offender was presumed from tho 
fact that the property belonging to him was 
attached and sold under the provisions of s. 88, 
Crim, Pro. Code, held, that the conviction was 
bad, as it was on the prosecution to prove that 
the proclamation was made in the manner pres- 
cribed by s. 87 of tho Code. The provisions of 
s. 45, Crim. Pro. Code, and s. 176, Penal 
Code, are not to be worked solely or principally 
for the purpose of vexation, but for thfr 
purpose of insuring that information be 
not intentionally withheld by those whose 
position renders them liable to give it. It is 
not reasonable that every person, other than 
him or those from whom such information has 
been actually obtained and who may possibly 
be bound to give such information, should be 
prosecuted for not having done so. 7 H. 436 = 
lWelrl02. [P., Rat. Un. Cr. C. 778]. 
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Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

(265^ — S. 43 (c) — Information of commission 
of offence, what is. — Whore the evidence showed 
that the only information the village munsiff 
bad. was that a jewel was missing, whether 
it had been stolen or it was lost, held, that he 
had no information of the commission of the 
offence of theft, which he was bound to com- 
municate to the l^Iagistrate or Police under 
s. 45 (c). Grim. Pro. Code, 1898. 5 M.L.T. 257 
-9 Gr. L.J. 224 = 1 Ind. Cas. 245. 

(266 and 267)— S. 43 {Hi Proclaimed 

offender," scope of . — The persons included in 
the expression ‘‘ proclaimed offenders ” in s. 45, 
sub-s. (2). cl. fii). are persons over and above 
those to whom the words in their ordinary 
signification apply, and who might, but for 
this explanation, have escaped out of the cate- 
gory of “ proclaimed offenders.” Per Blair, J., — 
The explanation clause in the section dealing 
with “ proclaimed offenders” does not in any 
way apply to persons proclaimed as offenders 
for any act committed in British India. It 
applies exclusively to acts which, if committed 
in British India, would be punishable under 
certain sections. A.W. N. 1901, 10. 

(263) — S. 43 — Cattle-theft, whether anoffence 
in Upper Burma — Liability of headman for not 
reporting case of cattle'-theft. — In Upper Burma, 
s. 45, Crira. Pro. Code, is, as amended by s, 4 
of the Village Regulation Cattle theft is not 
one of the offences mentioned in s. 45, Crim. 
Pro. Code, as it exists in Upper Burma, where 
it was not. as far as appeared from the pro- 
ceedings, been made, by order under cl. 6 of 
the section, an offence respecting which a head- 
man is directed to communicate information, 
and it was held that the accused committed no 
breach of obligation by omitting to report a 
case of cattle-theft, and that, even if the 
obligation existed, the accused would not be 
liable, because he was not a headman appointed 
under the Village Regulation. U.B.R. (1892 — 
1896), Yol. I. 19. 

(269) — Ss. 45 (.3), 435 — Revision —Executive 
order — Order of District Magistrate dismissing 
headman. — Held that an order passed by a 
District Magistrate under the rules fr.amed by 
Government under s. 45 (3) of the Code of 
Criminal Procedure is an executive order, and 
not subject to the revisional powers of the High 
Court. A.W.N. 1907, 168= 5 Gr. L.J 476 = 29 
A. 563. 

(270) - -5. 45 ( = Crim. Pro. Code, 1882, s. 45) — 
Sectioti interpreted. — On the interpretation of 
s. 45 (d), the Court concurred with the majority 
of the Judges in Matuki v. Queen Empress (11 
C. 622). The word " forthunth,** in the first 
clause, must be construed with reference to the 
object of the enactment. Rat. Un. Gr. C. 784 = 
Cr. Rg. 4S of 1895. 

(270-a) — S. 45 [ = Crim. Pro. Code, 1872, 
s. 90) — Omis^n to give information of offence — 
Specificaiion of offence — See 22 W.R. Cr. 42. 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

(271) — Ss. 45, 87, 88— See ABSCONDING 
Offender, 7 M. 436 = 1 Weir 102, 

(272) -S. 45 {c)—See CHARGE, 6 M.L.T. 175. 

(273) — S. 45— See ILLEGAL OMISSION, 20 
P.R. 1887 Or., 30 P.R. 1887 Cr. 

(274) — s. 45 — See INFORMATION OF 
OFFENCE, Rat. Un. Cr. C. 779. 

(275) — S. 45— See PENAL CODE, s. 176, 
A.W.N. 1900, 207, 1 Weir 101. 

(276) — Ss. 45 (6). 54 (1)— See PRIVATE 
DEFENCE, RIGHT OF. 21 P.R. 1900 Cr. 

S. 46 1 = 1882, B. 46; 1872, S8. 177, 178; 

1861, ss. 91 and 92). 

(277) — S. 46 — Arrest, power of — Punjab 
Frontier Regulation, IV of 1887, s. 37 — Effect. 
— The Punjab Frontier Crimes Regulation 
makes no alteration in the general principle of 
the law, that, in making an arrest, no more 
force is to be used than is necessary, and that 
death should not be caused, unless the arrest 
cannot be effected without causing it. But the 
limits presented by this section, as to the 
classes of persons to whom death may be caused 
in effecting an arrest, do not prevail where Reg. 
IV of 1887, s. 37 is in force. 32 P.R. 1894 Cr. 

(278) — Ss. 46 and 80 — Warrant of arrest in 
possession at time of arrest — See ACT XIV OP 
1882, s. 651, 5 A. 318. 

(279) — Ss. 46 and 50— See ARREST, 1 L.B.B. 
173. 

(280) — Ss. 46 and 59— See ARREST, 29 P.R. 
1903 Cr = 2 P.L.R. 1903. 

(281) -Ss. 46 and 59— See PRIVATE DE- 
FENCE, RIGHT OF. L.B.R. (189.3 — 1900), 136. 

S. 50 ( = 1882. s, 50 ; 1872, s. 182 ; 1861, 

s. 96). 

(282) — S. 50 { = s. 182, Crim. Pro. Code, 1872). 

— A Magistrate is incompetent to require bail 
for the personal appearance of an absentee 
accused person at a future date, where he hM 
been permitted to appear by agent under s. 193. 
Colm. Dig. Cr. 9 of 1873. 

(282-a)— S. 50— Sre No. 279, supra. 

S. 54 ( = 1882, a. 64; 1872. s. 92; 1861, 

8. 100). 

(283) — S. 54 -See Bom. ACT VII OF 1867, 
s. 42. Rat. Un. Cr. C. 220 = Cr. Bg. 26—11— 
1885. 

(284) — S. 54— See ARREST, Rat. Un. Or. C. 
795, 10 B. 506, 7 P.R. 1869 Cr. 

(285) — S. 54— See PENAL CODE, s. 221, 3A. 

60. 

(286) — S. 54— See PENAL CODE, s- 
A.W.N. 1907, 94 = 6 Cr. L.J. 277 = 29 A. 37/. 

(267)— S. 54 (1)— See PENAL CODE, s. 225, 

6 L.B.R. 21 = 2 Ind. Cas. 619. 
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Crim. Pro. Code (Acts Y of 1898« X of 1882, 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

(288) — S. 54— See WRONGFUL CONFINE- 
MENT, 19 B. 72. 

(289) — S. 54— See WRONGFUL RESTRAINT, 

12 B. 377. 

(289-a) — S. 54 — See No. 276, swprrt. 

S. 55 ( = 1882, s. 55; 1872, s- 94; 1861, 

8 . 101 ). 

(290) — S. 55 — Object. — S. 55 was intended for 

the suppression of habitual bad characters, 
whom an officer in charge of a police station 
suddenly finds within his jurisdiction, orabout i 
whom he has good cause to fear that they will 
commit serious harm before there is time to 
apply to the nearest Magistrate empowered to ' 
deal with the case under s. 112, Crim. Pro. i 
Code. 14 A. 45. j 

(291) — S. 55 — Burma Gambling Act, 1899, \ 
s. 17 --Airest by Police wider s. So, Crim. Pro. \ 
Code, on suspicion of gambling, illegal — Evi- 
dence of repute. — The accused was suspected of 
earning his livelihood by unlawful gaming. The 
Police, under the sanction of the Magistrate, 
for institution of proceedings, arrested the 
accused under s. 55 of the Crim. Pro. Code. I 
Held, that s. 55 does not empower the Police 1 
to arrest a person on suspicion of unlawful 
gaming and that the Magistrate should have 
made an order in writing under s. 112 and j 
summoned the accused to appear under i 
s* 114, attaching to the summons a copy of the 
said order under s. 112 as required by s. 115 
of the Crim. Pro. Code. Observations on bow 
evidence of repute ought to be accepted. 3 L.B. . 
R. 94 = 3 Cr. L.J. 20. 

(292) — S. 55 — Arrest immediately after re- 
lease. — The arrest of the accused at Delhi under 
the orders of the Magistrate of Meerut, and 
all the proceedings subsequently taken by the 
Magistrate against him under Chap. VIII, j 
Crim. Pro. Code, were held by the High Court ■ 
to be illegal. But the Iklagistrate of Meerut, | 
however, while ostensibly giving his release, 
caused him immediately to be arrested within 
the Court precincts under the provisions of s. 55, 
Crim. Pro. Code, and renewed proceedings 
against him under Chap. VIII of the Code. 
Held that the proceedings so taken did not give j 
efiect to the order of the High Court, and had . 
rendered it abortive. It was an attempt | 
in another way to do what had been declared | 
to bo illegal. The Magistrate could not. by 
unlawful exercise of authority, obtain juris- 
diction over a person with a view to take pro- 
ceedings against him when his former proceed- 
ings were set aside. A.W.N. 1883, 223. 

(293) — Ss.55, 112 ( = CHm. Pro. Code, 1882, 
ss. 55, 212 ) — Security for good behaviour. — The 
powers with which officers in charge of police 
stations and the District Magistrate have been 
armed under the Code, for the purpose of res- 
training bad characters, are exceptional powers. 
They provide very strong remedies, and should 
never be put in force without the greatest 
deliberation, and except upon evidence which 


I Cpim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and VIll of 1869) 
— continued. 

convinces the Magistrate that, in the interests 
i of the public W'elfare, it is absolutely necessary 
I to demand from the person before him, security 
i for good behaviour. 14 A. 45. 

(293-a) — S. 55 ( = Cri?)i. Pro. Code. 1882, 
s. 55) — Magistrate — Disqualification to try a 
; case, — Where a Magistrate is not shown to be 
personally interested in the case, the mere 
circumstance that he happens to hold the 
office of Secretary to the Cantonment Com- 
mittee, would not, of itself, debar him from 
trying an accused person on a charge, the sub- 
stance of which was an alleged infringement 
of one of the Committee’s bye-law. 43 P.R. 
1888 Cr. 

(294) — Ss. 55 and \&b—See ACT XI OF 1878, 
ss. 19 (/). 20. 25 and 29. 27 C. 692 = 4 C.W.N. 
750. 

(295) — S. 55— See ARREST, A.W.N. 1883. 
223. 

(296) — S. 55— See Bail, 14 A. 45. 

(297) — Ss. 55. 110, 117 11, 2 and 3), 118— See 
ESCAPE FROM L.AWFUL CUSTODY, 7 A. 67. 

(298) — Ss. 55, 156, 161— See FALSE EVI- 
DENCE, A.W.N. 1893, 124. 

(299) — Ss. 55,61, 109 and 110— See SECU- 
RITY FOR GOOD BEHAVIOUR, L.B.R. (1893 — 
1900), 270. 

(299-a) — S. 55 — See Nos. 28, 29, supra, 

S. 56 ( = 1882, 8. 56; 1672, s. 102, para (1) ; 

1861, 8. 140). 

(300) — S- 56 (1) — An-est by a Chowkidar, an 
ofiicer subordinate to officer in charge of Police 
Station, legality of. — A chowkidar, having 
regard to his duties as set out in s. 39 of the 
V’lUage Chowkidari Act (VI of 1870, B.C.), is 
an officer subordinate to an officer in charge of 
a Police Station, within the meaning of s. 56 
of the Crim. Pro. Code. An arrest of a person 
by a chowkidar, who may be lawfully arrested, 
without a warrant, on the authority of an order 
in writing delivered to him in conformity with 
the provisions of s. 56 (1) of the Crim. Pro. 
Code, would be legal. 10 C.W.N. 267, 3 Cr.L. 
J. 201. 

(301) — S. .56 ( —Crim. Pro. Code, 1861, 
s. 140). — The above section was held inapplicable 
where an arrest for dacoity was made without 
warrant by a subordinate police officer, in the 
presence of a head constable who authorised 
him to make the arrest. 11 W.R. Cr. 20. 

(302) — Ss. 56 and 80 — See ARREST, 27 C. 
320 = 4 C.W.N. 311. 

(303) — Ss. 66 and QO—See ESCAPE PROM 
LAWFUL CUSTODY, 27 C. 320 = 4 C.W.N. 311. 

8. 58 ( = 1882. 8. 88; 1872, s. 103; 1861, 

8. 141). 

(304) — S. 58 (3)— Sec BEN. ACT VIII OP 
1865. 9 C.W.N. 816. 
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Crim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 


S. 59 (-1882, 8. 59, 1872; ss. 105, 107). 

(305) — S. 59 — See ARREST, 27 C. 366-4 
C.W.N. 252. 

(306) — S. 59-SdrcCHOWKIDAR, 27 C. 366 = 4 
C.W.N. 252. 

(307) — S. 50See ESCAPE FROM LAWFUL 
CUSTODY. 5 M. 22 = 1 Weir 200, 11 M. 480 = 
1 Weir 200. 

(308) — Ss. 59. 239, 535 and 537— 5<?c 

Escape from lawful custody, u M. 

411 = 1 Weir 210. 

(309) — S. 59— See PENAL CODE, ss. 224, 225. 
29 A. 575 = A.W.N. 1907. 179 = 4 A.L.J. 483 = 6 
Cr. L.J. 10. 

(310) — S. 69 — See PENAL CODE, s. 225, 1 
Weir 209. 

(310-a)— S.59 — See Nos. 280, 281, supra. 

S. 60 ( = 1882, s. 60 ; 1872. s. 101 : 1861, 

s. 109). 

(311) — Ss, 60, 61 { = Crivi. Pro. Cede, .lc( 
XXV of IH61, ss. 109. 152) — Accused — Arrest — 
Police officer — Village Police Act {Bomoay .IcC 
VIII of 1667) — 24 hours— Detention by police — 
Computation of time — Time required for carry- 
ijuj accused to Magistrate. -When an arrest is 
made under s. 109. Crim. Pro. Code, by an 
officer of the District Police not authorized to 
make an enquiry under Ch. IX, Crim. Pro. 
Code, such police officer must forward the 
accused “ without unnecessary delay ” to a 
Magistrate having jurisdiction or to the officer 
in charge of the Police Station. He has no 
authority to detain the accused person for 24 
hours under s, 152. Crim. Pro. Code. When a 
police officer has authority to make enquiry 
under Gh. IX. Crim. Pro. Code, the 
24 hours of detention under s. 152 are to be 
counted up to the time when the accused person 
leaves the Police Station on the w.av to the 
Magistrate. The time occupied on the journey 
to the Magistrate is aot to be counted in the 
24 hours, but it is the duty of the Magistrate 
to see that the time so occupied is reasonable 
with reference to the dist.ince to be traversed 
and other local considerations. The 24 hours 
during which the Village Police mav detain an 
accused person under (Bombay)e Act VIII of 
1867 arc not to be counted in the 24 hours 
allowed to the District Police Officer under 
s. 152, Crim. Pro. Code. Rat. Un. Cr. C. 22 = 
Cr. Rg. 14—9—1869. 


(311-n)— Ss. 60, 61— See POLICE, A.W.N. 
1885. 59. F.B. 

S. 61 ( = 1882, s. 61 ; 1872, a. 124, para (1); 


1861. 8. 152). 

(312)— S. 61— See ACT V OF 1861, s. 42, 36 
P.R. 1870 Cr. 

(312-rt) — S. 61 — See Nos. 299. 311 311-a, 
^*':ipra, and No. 1085, infra. 

62 ( = 1882, 8. 62; 1872, 8. 132, papa(l); 
160). 

190, 191 and 528 (3)— 
Police ^®2»'^_rrart5/ero/c(we— Notice.— .HcW 

\ 


that, under s. 190 (6), the terra {Police Repoi't) 
I does not necessarily mean only a Chalan, but 
includes also a report by the Police under s. 62 
of the Code of Criminal Procedure, 1898. cl. (c) 

. of the former section cannot possibly cover 
a case of information derived from the Police, 
and does not oblige a ^lagistrate to proceed 
under s. 191 of the Code and ask the accused 
whether he consented to be tried by him. Held, 
also, that the rule that notice rhould be given 
before a criminal case is transferred at the 
instance of a party does not apply where the 
District ^lagistrate sno moto withdraws it to 
his own file or transfers or re-transfers it from 
one Court to another under his control. Held, 
further, that under s. 523 (3) “ reasons ” for 
transfer should be recorded ; but the defect 
does not necessarily vitiate the order of trans- 
fer, and the superior Court can call for the 
reasons. The provisions of the Indian law in 
regard to the transferof criminal cases are calcu- 
lated to be used, and are in practice used, not 
to further justice, but to harass and annoy 
opponents. 35 P.W.R. 1909 Cr. = 3 P.R. 1910 
Cr. 

' S. 63 ( = 1882,3. 63; 1872. s- 132, para 2). 

(313-n) — S. 63 — See No. 2387, infra. 

S. 64 ( = 1882, 8. 64 : 1872, 8. 108: 1861, 

s. 110). 

(313-5) — S. 64 —See No. 242, supra. 

S. 6S( = 1882, 8. 65 ; 1872, s. 166 , para2). 

(314)— Ss. 65, 105— See BOM. AcT IV OF 
1.887, ss- 4. 5, 6 and 7, 9 Bom. L,R. 695=*6 
Cr. L.J. 60 = 31 B. 438. 

t 

(314-rt)— S 65 — See No. 1256, infra. 

S. 67 ( = 1882. 8. 67: 1861. 9. 112). 

I (315) — S. 67 — See FOREIGN TERRITORY, 

Colm. Dig. Cr. 94 of 1877. 

S. 68 ( = 1882, 5.68; 1872. 88.192,153. 

1861. ss. 69. 70). 

(316) — Ss. 68, 79 — See ARREST, 27 C- 457. 

(317) — S, 68— See COMPLAINT, 5 B.H.C. 
Cr. 48. 

(318) — Ss. 68, 437— See NOTICE, 6 A. 367. 

(319) — S. 68— See PENAL CODE, s. 174. 1 
j A.L.J. 263 = A.W.N. 1904, 122. 

S. 69, paras (1) (2) ( = 1882, s. 69; 1872, 

s. 154 ; 1861, 3. 71) and para (3) new. 

(320) — Ss. 69 and 70 ( = s. 154 of 1872)— 
j NOTICE, A.W.N. 1382, 170. 

S. 70 ( = 1882, 8. 70 ; 1872 , 8. 194: 1861- 

8. 71). 

(321) — Ss. 70, 342(=^Crim.Pro. Code,1868h 
s. 273 — Reference to Subordinate Magistrate. 
Under s. 273, a full power Magistrate may refer 

' for enquiry to a Subordinate Magistrate any 
! criminal case# The reference may be (1) 
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enquiry, or (2) for trial by the Sub-Magistrate, 

(8) with a view to commitment either to a 
Court of Session or to the High Court. 4 M.H. 

C. App. 40. 

(321-a)— S. 70- See No. 320, supra. 

S. 75 ( = 1882, B. 75; 1872, s. 159; 1861, 

8.76). 

(322) — Ss. 75, 76 — Wan'ant of arrest — Resist- 
aiice — Bndorsevients to bail fixmg dote of 
appearance — Warrant if remains in force after 
expiry of date — Lapseof bail — Order — Ss. 7oand 
76, Grim. Pro. Code, construction of — S. 76 (2), 
Critn. Pro. Code, is permissive. — A warrant, on 
which there is an endorsement for bail to be 
taken for the appearance of the accused on a 
certain date, does not lapse on the expiry of 
that date ; after that date, only the direction to 
take bail lapses, but the warrant continues in 
force until it is cancelled by the Court which i 
issued it or until it is executed. The arrest of 
an accused on the 29th October, on a warrant 
issued against him, with an endorsement for 
bail to be taken for his appearance, on the 26th j 
October, is not illegal, and the rescuing and ■ 
escape of the accused from custody are punish- ; 
able under ss. 225 and 224 of the Penal Code. ; 
13 C.W.N. 1091. , 

(323) — Ss. 75 and 204— Issue of tvarrants— i 
Cancellation — Issue of sitmmons instead — Dis- j 
cretion — Sufficient cause. — A Magistrate has a j 
discretion, under s. 204, Crim. Pro. Code, on 
sufficient cause shown, to cancel the warrants | 
issued at first against an accused person and ; 
issue summons instead. Cancellation of war- 
rants under s. 75, Crim. Pro. Code, adverted to. 

1 B.L.R. Cr. 69 = 8 Cr. L.J. 187. 

(324) — Ss. 75, 437, 438 i = Crim. Pro. Code, 
1882, ss. 75 , 437, 438)— Power of superior ^ 
Magistrates to direct subordinate Magistrates to i 
issue warrants. — A District Magistrate has not t 
the power to direct a subordinate Magistrate to i 
re-issue the warrant for the apprehension of ccr- | 
tainaccused persons, when the latter has issued | 
the warrants but afterwards cancelled the same. 

1 O.W.N. 650. I 

(325) — 88.75 (2). 205 and 353 — Pabda- j 
KASHIN WOMAN, 20 P.W.R. 1908 Cr. 

(326) — 8s. 76, 80— See PENAL CODE, s. 186, 

23 0. 896. 

8. 76 ( = 1882, 8.76; 1872, a. 160; 1861. 

a. 181). 

(827) - Ss. 76,90,93 {=^Crim. Pro. Code, 
1872, ss. 160, 352, 355 and 185)—AiTest of mt- 
nesses — Bail. — A Magistrate is competent to 
admit to bail recalcitrant witnesses arrested 
under ss. 852 and 855 (s. 90) of the Crim. Fro. 
Code. 2 Weir 39. 

(327-a) — S. 76 — See No. 322, supra. 

(828) -Ss. 76, 81, 90, 91, 160— See WITNESS, 

24 C. 820s 1 O.W.N. 154. 

70 
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S. 77 ( = 1882, 8. 77 ; 1872, ss. 161, 164 ; 

1861, 88. 77,79). 

(329) — Ss. 77, S3 — Scojie- — Ss. 77 and 83 of 
the Crim. Pro, Code, are directory and not 
mandatory, and a substantial compliance with 
their provisions is sufficient. 1 P.R. 1896 Cr. 

(330) — S. 77— See BUR. ACT I OF 1899, 
ss. 6. 10 (a). 15 (2). 3 (a), L.B.R. (1893-1900), 
547. 

(331) — Ss. 77. 82, 83, 190 (c). 200 and 537— 
See ARREST. 1 P.R. 1896 Cr. 

S. 79 ( = 1882, s. 79; 1872, s. 165 ; 1861, 

8. 80). 

(332) — S. 79— See ARREST. 4 C.W.N. 85. 

(333) — S. 79— See WARRANT, 5 C.W.N. 
447. 

(334) — S. 79 — Sec No. 316, supra. 

S. 80 ( = 1852. s. 80: 1872, s. 176; 1861, 

s. 90). 

(335) — S. 80-See ARREST, 26 C. 748 = 3 C. 
W.N. 741. 

(335-a)— S. 80— See Nos. 278, 302, 303, 32G, 
supra. 

8. 81 ( = 1882, s. 81; 1872, 8. 183; 1861, 

s. 97;. 

(335-5) — S. 81 — See No. 328, supra. 

8.82 ( = 1882, 8.82; 1872, a. 167 ; 1861. 

8. 83). 

( 336 ) — S'. 82 — Scope. — S. 82 is essentially 
an enabling section, and from the fact that it 
only provides that warrants may be executed 
in British India, the inference does not neces- 
sarily follow that it positively forbids the 
execution of warrants outside British India, or 
that warrants which are meant to be so 
enforced are ab initio illegal and void. 1 P.R. 
1896 Cr. 

(337) — S. 82— See SANCTION TO PROSECUTE , 
7 M.H.C. 182. 

(337-a) — S. 82 — See No. 331, supra. 

S. 83 ( = 1882.8. 83 ; 1872, ss, 168,170; 

1861. 68. 86. 87). 

(338) — S. 83 — Act XIII of 1859 — Warrants 
under Act — Ciim. Pro. Code (1882), s. 83. — 
S. 83, Crim. Pro. Code, 1882, is applicable to 
warrants issued under the provisions of Act 
XIII of 1859. A.W.N, 1897, 220. 

(339) — S. 83— See ACT XIII OP 1859. 20 M. 
235 = 2 Weir 40. 

(339-rt) — S. 03 — See Nos. 86, 329, 331, supra. 

, S. 86 ( = 1882, 8. 86 ; 1872, a. 170 ; 1861, 

8. 84). 

(339-5) — S. 86 — See No. 249, supra. 

S. 87 ( = 1882, 8.87; 1872, 88. 171.353 

1861, 88. 183, 189). 

(340) — S. 87 — Proclamation for person ab- 
sconding, requisites o/.— A proolamatiou issued 
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under s. 87of the Code, against an absconding 
person," should give thirty days’ time for his 
appearance from the date of the proclamation. 
Where this is not done, the proceedings are 
liable to be set aside. 17 M.L.J. 438 = 6 Cr. L. 
J. 332. 

(341) — Ss. $7 and 88 — Sale on a procJamation 
not published hi accordance icith s. 87 — Saif to 
set aside sale. — A complaint was filed against the 
plaintiff in a Criminal Court. On his not 
appearing, that Court, acting under the 
provisionsofss.87, 88, Crim- Pro. Code, attached 
and sold the property, but the proclamation of 
sale was not published as required by s. 37. 
Held, that the sale was a nullity and passed 
no estate to the purchaser who was bound to 
enquire whether the Court had issued a state- 
ment in writing to the effect that the proclama- 
tion was duly published. 27 A. 572 = A.W.N. 
1905, 102 = 2 A. L.J. 349 = 2 Cr. L.J. 247. [/?.. 
9 P.R. 1908 Cr. =29P.W.R. 1908 Cr. =8 Cr. 
D.J. 260]. 

(342) — Ss. 87 and S3 — Forfeiture of ancestral 
pyoperhj of a criminal, subject to Punjab Cus- 
toinarij Law for abscondinej or committing a crime 
— Extent of his interest— Nccessitp — Sale — 
Eight of his reversioyier — Full owner defined . — 
Held,hj the majority (Clark, C.J. and Cbatterji, 
J.),that, when the ancestral property of a person 
subject to the Punjab Customary Law is attach- 
ed and sold by the order of a Criminal Court 
under the Indian Criminal Law, for his com- 
mitting a crime or absconding, the sale disposes 
of the life-interest of that person only, but not 
the right of inheritance, after his death, of his 
male lineal descendants, or of collaterals 
descended from the original holder of the 
property. Johnstone, J. — contra. Upon such 
a s.alc, the fee-simple of the property is sold 
and nothing remains for the heir to inherit. 
Per Clark, C.J. — The reversioner has such 
indefinite interest in the ancestral property 
that the owner in possession cannot, by his 
crime or absconding, cause that interest to be 
forfeited. Per Chatterji, J. — A full owner, in 
jurisprudence, is a person, who has a right over 
a determinate thing, indefinite in point of user, 
unrestricted in point of disposition, and un- 
limited in point of duration, or, in other words, 
having the fullest and freest right of possession, 
enjoyment and disposition. Principles under- 
lying the existing law must bo extended by 
analogy and other approved methods to new 
phases of affairs. 19 P.W.R. 1908 F.B, Cr. 

(343) — Ss. 87 and 88 — .Attachment of the un- 
divided interestin' a joint family of an abscond- 
ing party. — S. 88 is not intended to apply to an 
undivided member of a Hindu joint family, for, 
his interest cannot be seized, being unascer- 
tained. A receiver cannot be appointed, nor 
can an order be made prohibiting the payment 
of rent or delivery of the property to the 
managing member of the family. Nor can the 
undivided interest of the absconding person be 
sold under sub-s. 7 of s. 88. 2 Weir 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
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(-344) — Ss. 87, 88 { = Crtm. Pro. Code, 1882, 
ss. 87 and 88) — Refusal torelease attachmont . — 
As the attachment of property under s. 88, 
Crim. Pro. Code, is intended to enforce the 
attendance required by a proclamation issued 
under s. 87, it is illegal to wait till the period 
specified in the proclamation has expired and 
to order attachment, because that proclama- 
tion has not been obeyed. Where a Magistrate 
went even further and refused to release an 
attachment which was not made till after the 
appearances of the persons concerned, the order 
of attachment pa.ssod by the Magistrate was set 
aside. 6G.P.L.R 38 Cr. 

(.345) — Ss. 87, 88, 89 — Absconding offender — 
Irregular proclamation — Sale of property — 
Title of purchaser . — Where the property of an 
absconder had been attached and sold, and had 
vested in a third person (the purchaser), held, 
that the sale could not be set aside on the 
ground of irregularity in the proclamation, as 
the property had vested in a person who was 
not a party to the proceedings in which the 
proclamation was made. 22 A. 216. [R., 9 P. 
R. 190S Cr. = 29 P.W.R. 1908 Cr. = 8 Cr. L.J. 
260]. 

(346) — Ss. 87, S8, 90 — Issue of warrant and 
attachment after issue of summons — Conditions 
necessary — Failure to comply with provisions 
before issue of warrant or attachment — Effect — 
Procedure i>t cases of warrant. — Held that, 
according to the fourth schedule of the Code of 
Criminal Procedure, 1898, the Sfagistrate 
ought, in the absence of any special grounds 
mentioned in s. 90. to issue a summons. He 
ought not, after the issue of a summons, to 
order the issue of a warrant, unless he first 
placed on record his reasons for considering that 
the accused had been duly served and that, in 
spite of such service, he had failed to appear 
without reasonable excuse. To Uy a founda- 
tion for the issue of a proclamation imder 
s. 87 with an accompanying order of at- 
tachment under s. 88 of the Code, it is neces- 
sary to comply strictly with the provisions 
of the law relating to the issue of a warrant in 
a case, where a summons is the ordinary mode 
of enforcing attendance. Those provisions 
have been embodied in the Code to safeguard 
the rights of the subject and anything done in 
defiance of them can have no force. Obiter : 
Just as in the case of the summons, so in the 
case of the warrant, before the ^lagistrate could 
proceed under the above sections, he is bound to 
satisfy himself that the accused was absconding 
or concealing himself for the purpose of avoid- 
ing the execution of the warrant. 5 N-B-”* 

125. 

(347) — Ss. 87,88.90— Absconding of accused 
— Issue of warrant of arrest in lieu of s^immons 
— Proclamation and attachment. — When a 
Magistrate is asked to proclaim an accuse 
person, he should first take evidence that the 
person has absconded, and, when the abscond- 
ing is proved, he should record evidence of the 
offence under s. 512. Then, if he considers 
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there is sufficient^rirnafacM proofof the ofience, 
he can proceed under ss. 87 and 98, and, 
in the absence of such proof, he should refuse 
to issue either proclamation or attachment. 
Magistrates must also use their discretion 
towards refusing to proclaim an accused when 
the offence is a potty one. A warrant of arrest 
cannot be issued incases in which a summons 
should ordinarily issue, unless the summons 
should be proved to have been duly served in 
good time, and a Police Officer’s report that be 
served the summons is not evidence of service 
of the summons under cl. (6) of s. 90 of the 
Code. 3 L.B.R. 116. 

(348)— Ss, 87, 88 ( = Crim. Fro. Code, 1873, 
ss. 171, 172) — Absconding by person against 
whom warrant of arrest has been issued — Penal 
Code, s. 172. — A person, against whom a 
warrant of arrest has been issued and who 
absconds, should be dealt with under the Orim. 
Pro. Code, and not under s. 172, I.P.C. 7 N. 
W.P. 302. [E., 2 C.L.J. 625]. 

iSi9)—Ss. 87, 88, 537 ( = Crim. Pro. Code, 
1882, ss. 87, 88 and 537) — Proclamation for the 
appearance of an absco}tding person —Failure to 
comply with provisions of the section. — S. 87 
prescribes a certain rule with regard to time 
and place. In respect of these matters, the 
section is imperative and the neglect of the rule 
with regard to time is no more excusable 
than would be the neglect of the rule requiring 
publication in two places. Such an irregularity 
cannot be cured by s. 537 of the Code. The 
penal consequences of a disobedience to such a 
proclamation cannot be visited on the person 
disobeying such an order. 5 M.L.J. 215. 

(350)— S. 87 — See ABSCONDING OFFENDER, 
29 0. 417 = 6 C.W.N. 680, 6 W.R. Cr. 73, 
2 Weir 40, 3 W.R. Or. 34, 19 W.R. Cr. 12 = 
10 B.L.R. Ap. 14. 

(861)— Ss. 87, 88 and 89 — See ABSCONDING 
Offender, 22 A. 216, 19 M. 3 = 2 Weir 40. 

(352)— Ss. 87. 88. 90, 436 and ^37— See 

Absconding Offender. 16 P.R. 1893 Cr. 

% 

(853) — Ss. 87, 88— See ATTACHMENT, 9 C. 
661=12 C.L.R. 411, 

(854) — Ss. 37 and 637 — See IRREGULARITY, 
19 M. 3 = 2 Weir 40. 

(355) — S. 87 — See PROCLASIATION, 19 ll. 3 
“2 Weir 40. 

(3661— S. 87— See No- 271, supra^ 

—8. 88 ( = 1882, 8. 88; 1872, ss. 172, 393 ; 

1861, 8. 184). 

(857) — S. 88 (=Crij7i. Pro. Code, 1883, s. 88) 

Scope of the section. — There is nothing in 
the language of s. 88 to restrict the meaning of 
the word " property,” and it includes the rights 
and mter^ts of persons who, as members of an 
Undivided family, are jointly entitled to the 
property of the family. 2 Weir 43, Foot- 
note. (U 0. 861, B.). 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
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(358) — S. 88 — Attaclwient of property — Claim 
by third person— Duty of Magistrate— Rights 
of claimant — Civil suit . — Where the District 
Magistrate attached the property of an abscond- 
er under s. 88 of the Crim. Pro. Code, a claim 
made to such property cannot be investigated 
by the Magistrate. But the Magistrate should 
stay the sale to give the claimant time to 
establish his right ; and, if the Magistrate errs, 
the remedy of the aggrieved party is by civil 
suit and not by crimin.al revision petition. 4 
L.B.R. 109. 

(359) — S. 88 — Suit by real otener for jjosses- 
sion and nie.me profits and damages. — Where 
immoveable property, believed to belong to an 
absconding accused, was attached and placed' 
at the disposal of the Government, under s. 88, 
Crim. Pro. Code, and where, notwithstanding 
a notice, under s. 424, Crim. Pro. Code, by the 
real owner of the property, the Collector of the 
district did not repudiate his connection with 
the property after due enquiry of title, a suit 
against the Government and the person at 
whose instance the criminal proceedings were 
instituted for the recovery of possession of the 
property, with mesne profits and damages done 
to the property, while it was at the disposal of 
the Government, can bo maintained by the 
real owner. 28 C. 540 = 6 C.W.N. 175. (R.,6 
Bom. L.R. 131, 9 C.W.N. 736). 

(360) — Ss. 88, 89 — Irregularities inproclam- 

ation and sale — Right of civil suit. — The 
provisions of the Crim. Pro. Code do not bar 
the right of civil suit for the recovery of property 
sold under the provisions of ss, 88, 89, on the 
ground that the proclamation and sale were 
absolute nullities on account of material 
irregularities. A.W.N. 1904, 159. CF.,27A 

573 = A.W.N. 1905, 102 = 2 A.L.J. 348 = 2 Cr. 

L. J. 247]. 

(361) — Ss. 88, 435 and 439 — Magistrate in- 
vestigating claims of third parties to property 
attached belonging to absconding accused — 
Jurisdiction of Chief Court to interfere in 
revision.— The Chief Court has, under s. 439, 
Crim. Pro. Code, jurisdiction to interfere in 
revision with the order of a Magistrate, under 
s. 88, Crim. Pro.’ Code, attaching and selling 
the property of an absconder and adjudicating 
on the rights of lesscc.s of the land so attached 
and sold, such an order being a proceeding 
within the meaning of s. 435 of the Code. Held, 
that the order of the Magistrate should be 
amended by ordering that the sale be subject to 
the right of the lessees to remain in possession 
until the expiry of the term of the lease. 9 P 
R. 1908Cr. = 29 P.W.R, 1908 Cr. = 8 Cr. L.J. 
260. 

(362 and 363) — Ss. 88, 89 — See ABSCONDING 
Offender, 6 A. 487. 29 C. 417. 4 M.H.C. 
App. 48, 9 C. 861 = 12 C.L.R. 411, 18 W.R. Cr. 
33=9 B.L.R, 342, 20 M. 83 = 2 Weir 42 4 

M. H.C. App. 48, 7 W.R. Cr. 35. 

(364)*— Ss. 88 and 386 — See ABSCONDING 
Offender, 20 M, 88=f2 Weir 42. 
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(365)— S^. S 8 . 89. 523. 512 and 517— See 
ATTACHMENT, L.B.R. (1893—1900), 324. 

(3G5-a)— S. 88 — See Nos. 58, 271, 341, 342, 
343. 344. 345, 34G, 347, 348, 349, 351, 352, 353, 
supra . 

S. 89 ( = 1882, s. 89; 1872, ss. 173, 354; 

1861, 88. 185, 190;. 

( 3 G 5 - 6 )— S. ?9-See Nos. 58. 345. 351, 360, 
3G3, 365, supra. 

S. 90 ( = 1882,8. 90; 1872, ss. 148, 150, 

156. 352, 355; 1861. as. 260. 273, 188, 191, 

285). 

( 3 ( 55 ) — § 5 . go and 487 — Issue of learrant in 
lieu of summons-- Penal Code, s. 174— Magis- 
trate not to try certain offences committed in 
contempt of hisaiithority—k Magistrate taking 
cognizance of an offence in which a summons 
should ordinarily issue may not issue a warrant 
for the arrest of the accused, without previously 
recording in writing the reasons therefor. S. 
C. 99, Oudh. 

(307)— Ss. 90 and 342— See CONTEMPT OF 
Court, 4 m.h.c. App. 5i. 

(307.^)— Ss. 90, 342— SeeFALSE E vidence. 
24 P.R. 1870 Cr. 

(3G3)_Ss. 90. 107, 112, 114— See SECURITY 
FOR GOOD BEHAVIOUR, A.W.N. 1896, 73. 

(;^ 68 -rt)— S. 90— See Nos. 109, 113. 327, 328, 
346, 347, 352 , sitpra, and Nos. 484, 1291, 1367, 
1401, infra. 

S. 91 ( = 1882. 8 . 91). 

( 309 ) — s. gi — Process for compelling attend- 
ance of untness. — A ^lagistrate. being of opinion 
that there was reason to believe that an im- 
portant witness in a case pending before him 
might be kept out of the way by interested 
persons, took a bond from a mukhlear by which 
he undertook to produce the said witness when- 
ever called upon during the pendency of the 
case. Held that such a bond was not open to 
objection upon the ground that no security for 
her appearance has been taken from the wit- 
ness herself. A.W.N. 1901. 35. 

(369-a) — S. 91— See No- 328, supra. 

S. 93 ( = 1882, 8 . 93; 1872, ss. 158. 185 ; 

1861. as. 75, 99). 

(369-5) — S. 93 — See No. 327, supra. 

S. 94 ( = 1882,6.94; 1872,8.365; 1861. 

8 . 142). 

( 370 ) — 5 . 04 — Inspection of accused's hooks 
by prosecution at office of accused's lawyers . — 
It is not open to a Magistrate to issue an order 
allowing the prosecution to inspect the entries 
in the books of the accused, relating to the 
subject matter of the charge, at the ofBces of 
the accused’s lawyers. 5 Bom. L.R. 978. (8 W. 
R. Cr. 174, 15 C. 109, R.) 

(371) — S- 94 — Scope of section . — S. 94 deals 
with doouments forming the subject of a 


Grim. Pro. Code (Acts Y of 1898, X of 1882,. 
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criminal offence as also with documents which 
are or can be used only as evidence in support 
of a prosecution. The question whether the 
production of a particular document or book is 
necessary or desirable for the purposes of any 
trial, is one which must be decided by the 
Magistrate before he orders its production, and 
in determining the question he has to exercise 
his discretion judicially, in the sense that he 
must satisfy himself that the document or book 
has a bearing upon and is relevant to the case. 
When he has so satisfied himself, his jurisdic- 
tion to order its production comes into play, 
and that carries with it the jurisdiction to allow 
the prosecution the right of inspection. 5 
Bom. L.R. 980. 

(372) — Ss. 94, 96, 190 (c). 537— Search war- 
rant, under s. 96 — Magistrate's jurisdiction to 
issue — Cognizance of an offence under s. 190 (c) 
— hiformation, nature of , uponwhichcogniznnee 
could be taken — Record of the information — 
How much should be recorded. — The District 
Magistrate, on receiving information of the 
commission of an offence, cannot issue a search 
warrant under s. 96, para (1), Grim. Pro. 
Code, before he has acted judicially upon the 
information so received (a). To justify a 
Magistrate in taking cognizance of an offence 
under s. 190 (c), Grim. Pro. Code, upon infor- 
mation received from any person other than a 
police officer, the information need not contain 
all the allegations necessary to be proved to 
establish the offence ; it is sufficient if enough 
is alleged to justify the Magistrate in dealing 
judicially with the matter. What allegations 
or how riiuch of the information should be re- 
corded by the Magistrate in such a case, it is 
difficult to lav down in general terms ; but when 
it is found that the recorded information is 
sufficient to justify the Magistrate in consider- 
ing that a prima facie case has been made out, 
the High Court will not interfere with the 
Magistrate’s action in taking cognizance under 
s. 190 (c). Section 537, Grim. Pro. Code, 
cannot give legal effect to a defective warrant. 
12 C.W.N. 1075 = 8 Cr. L.J. 235. 

(373) — Ss. 94, 96, 517, 523— Security re- 
quired for productiem of ornaynents, validity of. 
— Where a Magistrate thinks that a criminal 
offence has been committed in respect of 
certain articles, be has power to proceed under 
s. 94 of the Code and to direct their production 
in his Court for the purpose of any investiga- 
tion or trial into that offence, and, on failure of 
the party in whose possession the articles then 
are to produce them, to proceed under s. 96 or 
any other section in the Code in order to 
their production. There is no section of tne 
law enabling him to demand security from tne 
person in possession of the articles 
production, when required. An order of that 
kind passed in bis judicial capacity. aft« taking 
cognisance of the offence and after having po^ 
poned the trial, pending the reference by the 
complainant to the CiTil Court, cannot 
considered as an executive order. 7 C.W.H. 



1113 


THE ALL INDIA DIGEST. 


1114 


Crlra. Pro. Code (&ot& V of 1898, X of 1882, 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

. (.374)— Ss. 94, 105 and 165— See ACT XI OF 
1878. s. 25, 8 C.L.J. 75. 

(375 and 376)— Ss. 94-99 - See INSPECTION 
OF Documents, 19 C. 52, 15 c. 109. 

(377) _S. 94— See PRODUCTION OF DOCU- 
MENT. 12C.W.N. 1016 = 8 C.L.J. 320 = 8 Cr. 
L.J. 224. 

(378) — Ss. 94, 96— Sec SEARCH \VARR-\NT, 
.22 B. 949. 

S. 96 ( = 1882. B. 96 ; 1872, 83. 336, 368, 

369; 1861, ss. 268, 114). 

(379) — S. 96 — Issuiyig of search tcarrant— 
Discretioti. — The first para of s. 96, Criuc. Pro. 
Code, requires, as a condition precedent to 
the issue of a search warrant, that the Court 
must have reason to believe that the person, 
against whom the warrant is issued, is not 
likely to produce the document or thing in bis 
possession, as required by the summons or 
order under s. 94 or requisition under s. 95 (1) ' 
served upon him, or that he is not likely to 
produce it, should such summons or order or 
requisition be served. 3 Bom. L.R. 1032. 

(380) — S. 96 i=Critn. Pro. Code, 1S83, s. 96) 
— Search tvarrant. — S. 96, Crira. Pro. Code, 
authorizes and compels the production in Court 
of the property in respect ot which a search war- 
rant is issued, but when property not alleged to 
be stolen is in the bands of third parties, such 
production can only be sought for the purpose , 
of evidence, and ought not to be granted for the 
sole purpose of attaching property the title to 
which is in dispute. Rat. Un. Cr. C. 677 = Cr. 
Rg. 43 of 1893. 

(381) — S. 96 { — Criin.Pro. Code, 7883, s. 96) 
— Lsuiju/ search warrant. — Under the provi- 
sions of s. 96, it is lawful for a Magistrate to 
issue a warrant for the search and production 
of anything before him, when he considers that 
such production is necessary for the purposes 
of inve.stigation or inquiry' under the Code. 
Nor is it obligatory upon him to wait until a 
preliminary inquiry is held and all the witness- 
os for the prosecution are examined and cross- 
examined. Such a restriction would often 
tend to defeat the object with which search 
warrants are authorised to be issued. The 
Magistrate is entitled to act upon information 
which he considers credible, provided that 
there is a complaint before him, and the com- 
plainant is examined by him on solemn affir- 
mation in the manner prescribed by the Code. 
18 H, 18=2 Weir 44. [R., 22 B, 949J. 

(382) — Ss, 96, 99, ( = CHm. Pro. Code, 

Act X of 1882, ss, 96, 99, 104) — Production 
of account books — Proc^ure. — Where a Preai- 
fienoy Magistrate, on a telegram from a District 
l^gistrafo requiring him'td't&ke' possession of 
the account books of a certain person and to 
send them to him, summoned the person to 
produce the same and sent them, on produc- 
tion, to the District Magistrate, held that the 


' Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 
— continued. 

procedure was illegal. Ss. 96 and 99 of the 
Crim. Pro. Code did not apply, since there was 
no search warrant, and s. 104 did not apply, 
since the Magistrate had no authority to sum- 
mon the production of the books and send them 
out of his jurisdiction. Rat. Un. Cr. C. 880 = 
Cr. Rg. 2 of 1897. 

{383)— 5s. 96, 205, 265 — Tort- Trespass— 
House search by Magistrate — Statutorjijustifica- 
tioji — Indian Arms Act {XI of 2878), s. 35 — 
Arms, general search Jor— ‘Grounds of belief, 
recording' of — ** Court," when a Magistrate is — 
Judicial Officers' Protection Act {XVIIl of 2850), 
s, 2 — Acts, executire or judicial — Malice — Bona 
fides— Damages— Costs of appeal — Cross objec- 
tions, — Held {Brett, J., dissentiente). — When a 
statute creates a special right, but certain 
formalities have to bo complied with, antecedent 
to the exetciso of that right, a strict observance 
of the form.alities is essential to the acquisition 
of that right. In a general search for arms 
under s. 25 of the Indian Arms Act, 1878, the 
Magistrate holding such search must first 
' record the grounds of his belief as directed 
1 therein, in order to avail himself of the protec- 
i tion of that section from the consequences of 
his action. A Magistrate can only conduct a 
t search under s. 105, Crim. Pro. Code, when he 
! is competent to issue a search warrant under 
s. 96 of that Code which applies to the issue of 
a search warrant by the Court. Per Maclean, 
C.J. — Where there arc special provisions in an 
! act of the Legislature dealing with the case of 
a se.arch for arms and laying down what are 
the conditions precedent to the making of such 
a search, and there are general provisions in 
! another Act of the Legislature dealing with 
I searches generally, and, in point of fact, the 
search was one made for arms, it ought — in 
the absence of evidence to show that the search 
was made under the general as opposed to the 
! specific legislation — to be taken that the search 
1 was not made under the general provisions 
I authorising searches, and especially so, when 
I the search was made by one who, in the circum- 
1 staoces, had no power of search under the 
general provision as to searches. The scheme 
as regards searches under the Code of Criminal 
Procedure is as follows : — (1) the Court can 
issue a search warrant under s. 96 : or (2) in 
lieu of that, the Magistrate may himself search 
under s. 105; and (3) s. 165 deals with searches 
by a police-officer and not by a Magistrate. 
The duties of a Magistrate in this country are 
at once executive and judicial. If a search is 
conducted by a Magistrate in his executive 
capacity, he cannot rely on Act XVI II of 1850 
as a protection from the consequences of hold-r 
ing a search. Per Harrington, J. — Where a 
statute authorises the doing of an act which is 
prima fade a wrong to an individual, the doer 
must comply strictly with the conditions impos- 
ed by the statute, if he desires to rely on the 
statute as a justification for bis act. A 
Magistrate . cannot be said to be acting 
judicially in directing a search to be made» 
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Crim. Pro. Code (Acts Y of 1898, X of 1882 
X of 1872. XXV of 1861 and YIII of 1869) 

— continued. 

without any proceeding having been instituted 
before him which he would be called on to 
determine judicially. The respondent, though 
successful, was not allowed his costs for 
pressing charges of malice against the appellant 
which wore held to be unfounded. 13 C W N 
458 = 9 C.L.J. 293 = 36 C. 433 = 5 M.L.T. 367. 

(384) -Ss. 96, 100 — See PRIV.\TE DEFENCE, 
Right OF, ll C.W,N. 836 = 6 C.L.J. 127 = 6 
Cr. L.J. .38. 

(385) — S. 96— Warr.\nt, 11 C.W.N. 836 
= 6 C.L.J. 127 = 6 Cr. L.J. 33. 

(385-n)— S. 96— Nos. 372. 373, 378, 400. 
supra. 

■ S. 99 t = 1882, 8. 99; 1872, ss. 373, 374; 

1861. s. 119). 

(385-6)— S. 00— See Nos. 376, 382, supra, 

S. 100 ( = New). 


(386) S. 100 — Complaint 6i/ guardian of 
wrongful confinement— Warrant for production 
of ward—Orown-tip ward voluntarily appearing 
and denying allegations of wrongful confinement 
—Proceedings directed to be stayed ~ Guardian' s 
civil remedy. — A search warrant was issued 
for the production of a ward, alleged, by the 
complainant as his guardian, to have been 
wrongfully confined. The boy, who was quite 
grown up and aliletolook after himself, volun- 
tarily appeared and denied the complainant’s 
allegations of wrongful confinement. Held 
that, under the circumstances, the Magistrate 
should have declined totako any further action 
in the criminal proceeding, leaving the com- 
plainant to take such civil action as he may be 
advised for the recovery of the person of the 
ward under s. 25 of the Guardian and Wards 

Act (vm of 1890 ). 2 S.L.R. 2 Cr, = 10Cr. L. 
J. 219. 

(387) — S. 100 — See SEARCH Warrant, 2 
S.L.R. 2 Cr. 

(387-a) S. 100 — See No, 384, supra. 

S. 102 (= 1882, B. 102 ; 1872, ss. 382—384 : 

1861, ss. 122—124). 

(388) Ss. 102, 103 — Search by the Police 

wlic should he called as loitnesses to — Burma 
Gambling Act, applicability of the sections to 
searches wnder.— The provisions of ss. 102(2) and 
103 of the Code, which regulate searches made 
under s. 6 of the Burma Gambling Act, 
obviously contemplate that two respectable 
inhabitants of the locality, unconnected in any 
way with the Government and its officers, 
should be called in to witness every search 
made. So, the calling in, and employment of, 
headmen of wards as witnesses for a search is 
against the above provisions : and the premise.^ 
so searched could not, therefore, be deemed to 
have been duly entered and searched under 
S, 6 of the Burma Gambling Act, so as to afford 
room for the presumption under s, 7 that the 
place was a common gaming house. 3 L.B.R 
229=4 Cr. L.J. 390. , 


i Crim. Pro. Code (Acts Y of 1898, X of 1882* 
X of 1872. XXY of 1861 and YIII of 1869) 

—continued. 

(389) — Ss. 102 and 103 — See ACT I OF 1878, 
ss. 14, 15 and 16, 4 L.B.R. 121. 

(390) — Ss, 102,103 — See BUH. ACT I OF 1899, 
ss. 6and7, 14 Bur. L.R. 81 = 4 L.B.R. 213 = 
7 Cr. L.J. 479, 4 L.B.R. 1.34 = 7 Cr. L.J, 411. 

(390-a) S. 102 — See No. 1134, infra, 

S. 103 ( = 1882. s. 103; 1872, s. 385:1861, 

8. 125). 

(391) S. 103 — Search list — Evidence — Whe- 
ther search list the only evidence of its contents.— 
The contents of a search list need not be 
proved by the search list alone. ‘External 
evidence of its contents is admissible.’ 11 Cr. 
L.J. 136 = 5 Ind. Cas. 438 = 7 M.L.T. 362. 

(392) 5. 103 — Search of stolen property — 
Selection of witnesses to the search.— S. 103, 
Crim. Pro. Code, requires the officer about 
to make the search to call upon two or more 
respectable inhabitants of the locality in which 
the place of the searcli is situate to attend and 
witness the search. There is nothing in that 
or in any other section of the Code to justify 
the view that the required witnesses are to be 
selected by any person other than the officer 
conducting the search. 21 M. 83 = 2 Weir 503. 

(393) — S. 103 — Search list — Admissibility in 
evidence — Evidence Act. s. 91. — The search list 
prepared under s. 103, Crim. Pro. Code, is pro- 
per evidence of the matters which it should 
contain, viz., the properties found and the place 
where they were found. 2 Weir 47 = 2 Weir 518. 

(394) — S. 103 — Ward and village headmen, 
whether competent witnesses to search under 
s. 103, Crim. Pro. Code — Gambling Act, 
searches xinder-- Competency of witnesses. — The 
mere fact that ward and village headmen are 
appointed by Government docs not disqualify 
them as witnesses to a search under s. 103, 
Crim. Pro. Code. In theory, at any rate, the 
ward headman, like the village headman, is 

' chosen for his “respectability,” the very 
i quality which is contemplated by s. 103. It is 
true that the actual appointment of ward 
headmen and village headmen is made by the 
Deputy Commissioner, but they arc not 
officials in the same sense as salaried servants 
of Government, and their usefulness lies 
chiefly in the faet Uiat they are spokesmen and 
representatives of the people in their charge 
and intermediaries between them and the 
various Government Departments. Hence, it 
cannot be said that the mere fact of their ap- 
pointment by Government should be regard^ 

as a bar. Held, also, the existence of obligations, 
similar to, though somewhat wider than, 
those imposed by Chap. IV of the Crim. Pro. 

Code on landholders and private individuals, 
in the case of ward and village headmen, does 
not disqualify them in the matter of searches 
under the Gambling Act. U.B.R. 1908, 2ild 
Quartep. Gambling, 1. 

(395)— S. 103 (D— ACT I OP 1878, 

2 O.C. 99. 
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Crim. Pro. Code (Aots V of 1898, X of 1882, I 
X of 1872, XXY of 1861 and Vlll of 1869) 
— continued. 

(396) — S. 103 — Search under s. 1C of Opium 
Acttobemftde in accordance with — See ACT 
I OF 1878, 8. 16, U.B.R. (1892-1896), Vol. I. 
135. 


Crim. Pro. Code (Acts V of 1898, X of 1882, 
X of 1872, XXV of 1861 and Ylil of 1869) 
— continued. 

assembled with the intention of committing a 
breach of the peace, but no breach of the peace 
occui-s beciiuso the assembly docs not go so far. 
5 C W.N. 250. 


(897)— S. 103— BUR. ACT I OF 1899, 
s. 6, U.B.R. (1897-1901), Vol. I, 213. 

(398) — S. 103— See BUR. ACT 1 OF 1899. 
ss. 6 and 7, 14 Bur. L.R. 81=4 L.B.R. 213 = 7 
Cr. L.J. 479. 

(398-a) — S. 103— See Nos. 388 to 390, 

S. 104 ( = 1882, B. 104; 1872, s. 367). 

(399) — S. J04 — l7nj>outtding a documetit. — A 
District Magistrate could not, uuder s. 104, 
impound any document which had been pro- 
duced in a pending case before a Subordinate 
Magistrate. 1 A.L.J. 607. 

(400) — Ss. 104, 96— See PRACTICE AND 
Procedure, L.B.R. (1872— 1892^, 354. 

(400-a)— S. 104 — Sec Nos. 241, 382, supra. 

S. 105 ( = 1882, s. 105 ; 1872, 8. 378). 

(40J)— S. 105— See CHEMICAL EXAMINER’S 
REPORT, 10 C. 1026. 

(401.a)— S. 105— See Nos. 314. 374, 383, 
SM/wa. 

S. 106 ( = 1882, 8. 106 ; 1872, ss. 489. 490 ; , 

1861, ss. 280. 261). ; 

(402) — S. 106, Ch. Vin~Scopea7id object o} 1 
Cliapiei — Hearsay evidence. — Hearsay evidence 
amounting to evidence of general repute is j 
admissible for the purposes of proceedings under 
Ch. VIII, Grim. Pro. Code, 1898. The object 
of Ch. VIII, Crim. Pro Code, is the prevention, | 
not the punishment, of ofiences. The Chapter I 
gives a certain amount of discretion to Magis- 
trates ; and the High Court must be always 
slow to interfere with that discretion, unless 
there is an error of law. 6 Bom. L.R. 34. (27 
C. 781, R. ;3 M. 28. F.), 

(403) — Ss. 106 a7id 120 — Security for good 
behaviour — Meaning of the term “ offences 
iiivolving a breach of the peace " — humoral 
and indecent act, whether amounts to 
such offences. — The expression “ the oSences 
involving a breach of the peace ” should not be 
interpreted as offences provoking, or likely to 
lead to a breach of the peace. The expression 
should be taken os meaning offences in which 
a breach of the peace is an ingredient. Where 
a person, who was found to be addicted to acts 
of immorality- in attempting to seduce married 
women and behaving indecently and immodest- 
ly towards them, was bound over to give 
security for good behaviour under s. 110 (c), 
lield, that the order for security should be set 
aside, .as the offences, though offences under 
the law, were not offences involving a breach 
of the peace. 3 O.C. 366. [R., 9 O.C. 381J . 

(404) — Ss, 106 and 522 — Applicability of 
8. 106 where no breach of peace occurs, — S. 106 
may apply to a case in which armed men are 


(405) — S. 106 — Security to kecy the peace on 
! cojit'icfioji — Ojfcncenot cotning within the tei'ms 

of s. 106 — Duty of Magistrate to record findhig 
of facts which make the section applicable . — 
When a person is convicted of offences which 
do not, in themselves and apart from any other 
incidents, come within the terms of s. 106, it 
is iticumbont upon the Magistrate to record a 
clear finding with respect to the facts, which, 
in his opinion, make that section applicable in 
the case. 30 C. 93 = 6 C.W.N. 471. (F.. 7 C.L. 
J. 172 : R., 7 C.W.N. 25, 8 C.W.N. 517, 29 M. 
190, 9 O.C. 381J. 

(406) — S. lo6 — Order uyider the section on con- 
viction for house trespass — An order, under 

I s. 106. Crim. Pro. Code, can bo passed against 
I a person who has been convicted of house tres- 
' pass, if he committed it with the object of 
; causing hurt. 7 C.W.N. 25. (R.. 4 M.L.T 468] . 

(407) — S. 106 — Order under the section cm 
conviction under s. 153, I.P.C. — A conviction 
for an offence under s. 153, I.P.C., does not 
warrant. an order under s. 106, Crim. Pro. Code. 
29 A. 569 = A.W N. 1907, 171 = 6 Cr. L.J. 14. 

(408) — S. 106 — Order under, on conviction 
tinder ss. 143. 379, I.P.C . — A conviction under 
s. 143, or s, 379, Penal Code, is not of itself 
sufficient to sustain an order under s. 106, 
Crim. Pro. Code, although such conviction, 
coupled witli findings bringing the case within 
the scope of s. 106, may sustain an order under 
that section : but, in such cast.'-, those findings 
must be clear and explicit ; and. moreover, if 
the finding be that the accused was guilty of 
the offence of criminal intimidation, the 
conviction must also bo of criminal intimida- 
tion in order to sustain an order under s. 106. 
8C.W;N. 517. iF., 7 C. L.J. 172=7 Cr. L.J. 
200 ]. 

(409) — S. 106 — Security to keep pence on 
conviction for offences not invoivittg a breach of 
the x^cace— Absence of finding that breach of 
peace had been committed — Order under, when 
could be passed. — Where certain pprsons con- 
victed of theft, of mischief and of being 
members of an unlawful assembly, were ordered 
to furnish security to keep the peace without 



offences tor which they were convicted did not 
necessarily involve a breach of the peace, 
and, in the absence of an express finding 
that a breach of the peace had been committed 
by them, the order under s. 106, Crim. Pro. 
Code, should be set aside- [i?-, 9 0.0. 381, 29 
M. 190=3 Cr. L.J. 461, 8 C.W.N. 617.] 
Qu(^e : — Whether, in a case in which a person 
is not accused of an offence involving a breach 
of the peace, or of taking unlawful measures 
with the evident intention of committing che 
same, but' in which there is nevertheless an 


1L19 


1120 


THE ALL INDIA. DIGEST. 


Crim. Pro. Code (Acts Y of 1898. X of 1882, 

Xofl872. XXY of 1861 and YIII of 1869) 

— continued. 

express finding that a breach of the peace has 
been coininittcd or unlawful measures have 
been taken with the evident intention of com* 
mitting the same, the accused could be called 
upon to give security to keep the peace under 
s. 106 of the Code of Criminal Procedure ? 26 

M, 469 = 2 Weir 48. [i?., 8 C.W.N. 517J. 

(410) — S. J06 ( = Crim. Pro. Code, 2882, 
s. 106)-^Coiivi^tio7ifor offences wider ss. 296, 
298, Penal Code — Order for security toJceepthe 
peace'— Validity . — Where certain Mahomedans 
were convicted, under ss. 296 and 298, Penal 
Code, for having caused disturbance to a Hindu 
congregation engaged in religious worship by 
beating tomtoms in front of the temple and 
also for having uttered abusive words with the 
intention of wounding the religious feelings of 
the Hindus, and were also required to furnish 
security to keep the peace for six months under 
s. 106, Crim. Pro. Code, held, that, as there 
was no finding of ihe actual commission of the 
breach of the peace or of criminal intimidation, 
the Magistrate was not right in requiring 
security from the accused, as the mere fact of 
tho accused instigating others to beat the tom- 
tom would not amount to “ taking unlawful 
measures with the evident intention of com- 
mitting a breach of the peace.” 2 Weir 47. 

(^l)--5 . 106 ( = Crim. Pro. Code, 1382, s, 106} 
^Order for security to keep the peace^Penal 
Code, s. 336 . — Under s. lOG, Crim, Pro. Code, 
it is the oTence for which the person is con- 
victed, and not the facts as put in evidence at 
the trial, which determines whether or not 
security can be demanded. The offence under 
s. 336, Penal Code, of doing an act so rashly as 
to endanger the personal safety of others is 
not either a riot, assault or other breach of 
peace, and the circumstance that the evidence 
might have justified a conviction under some 
other section is immaterial. 2 Weir 48. 

(412) S. 106 — Order under — Offence under 
s. 294, 1.P.C. —An offence under s. 294 does not 
necessarily involve a breach of the peace for 
the purposes of s. 106 of the Crim. Pro- Code. 

2 I 1 .B.R. 125 (1 L.B.R. 262. R.) 

(413) — S. 106 { = Crim. Pro. Code, 1882, 
s. 106) — Powers of appellate Court— Security 
for keeping the peace , — An appellate Court, 
affirming a conviction and .sentence, has no 
power to make an order under s. 106 of the 
Code, requiring the appellant to execute a bond 
for keeping the peace. 16 C.779. [J?*., 10 A. W. 
N. 201, 17 A. 67, Rat. Un. Cr. C. 906]. 

(414) — An appellate -Oourt cannot make an 
order under s. 106, unless the conviction, on 
which the order is based, was by a Court of the 
description specified in the first paragranh ot 
the section, i M.L.T. 403. 

(415) — Ss. 106 and 423 — Potoers of appellate 
Court— Order for security to keep the peace, 

could he made, in appeal . — Where, in 
affirming a conviction under s. 879, I.P.C., the 


Crhn. Pro. Code (Acts Y of 1898. X of 1882 
X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

District Magistrate, on appeal, added to his 
judgment an order under s. 106 binding over 
the accused to keep the peace, without expressly 
finding that the accused had committed an 
offence within the terms of s. 106, held, that the 
order under s. 106 was without jurisdiction ; 
and the fact that there was evidence on record, 
which, if accepted,. would have shown that such 
an offence had been committed, was not enough 
to justify the order. 29 C. 393 = 6 C.W.N. 
678. 

(416) S. 106 — Power of District Magistrate 
in appeal or revision to require an accused 
person' to furnish security to keep the peace.— \ 
District Magistrate is competent, in revision of 
the proceedings of a Magistrate of the second 
or third class, to require an accused person to 
furnish security to keep the peace under s. 106, 
Crim. Pro. Code. But, as the effect of such an 
order would be to prejudice the accused, he 
should be given an opportunity of showing cause 
against it. U.B.R. (1897—1901), Yol. 1, 9. 

(417) — S. 106 { — Cri^n. Pro. Code, 1872, 
S.489 ) — Reniiss'ioncf penalty under recognisance 
bond . — Neither the Magistrate nor the High 
Court has the power to reduce the amount of 
a penalty entered in a recognizance bond. 8 C. 
L.R. 72. ID., 15 P.R. 1905 Cr.=99 P.L.R. 
1905 = 2 Cr. L.J. 131]. 

(418) -S. 106 {=Crinu Pro. Code, (1861), 
$•280 — Order for recognizance to keep the peace — 
Default— Imprisonment , — S. 280 does not autho- 
rise or contemplate the imposition of a term 
of imprisonment in default of compliance with 
an order to enter into a recognizance to keep 
the peace, nor is there any provision, in the 
chapter to which the section belongs, for the 
awarding of imprisonment to enforcecompliance 
with an order under s. 280 to enter into such 
recognizance. 6 H.H.C. 25. 

(419) — S. 106 — Accused convicted by second 
class Magistrate — Direction by Sub-Divisio7xal 
Magistrate to execute bonds onappeal — Legality, 
The order of the Deputy Magistrate, in appeal, 
directing the execution of a bond under s. 106, 
Crim. Pro. Code, is illegal, where the convict- 
ing Court was a second class Magistrate and, 
therefore, not a Magistrate who could make an 
order under that section. 7 M.L.T. 104. 

(420) — Ss. 106, 349— Conviction by third 
class Magistrate — Appeal — Recommendation to 
first class Magistrate as to binding down — Con- 
viction and appeal good — Recommendation bad. 

— The accused were convicted by a third class* 
Magistrate, who submitted the record to she 
Sub-Divisional Magistrate under s. 349, Crim. 
Pro. Code, in order that they might be bound 
down under s. 106. The Sub-Divisional Mags' 
trate ordered the accused to be bound down. 

An appeal was then instituted from the original 
conviction, and the appellate Court set it asi^* 
Held, that the recommendation as to binding 
down the accused was without jurisdiction, and 

..the action of the Sub-Divisional Magistrate 
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Crini. ^ro. Code (.lots V of 1898. X of 1882, 

X of 1872, XXY of 1861 and YlII of 1869) 

— continued. I 

I 

under s. 106 was also without jurisdiction ; ! 
but the original conviction and the appeal 
against it were good and within jurisdiction. 

11 Ur. L.J. 170 — 5 Ind. Cas. 576. ; 

(421) — S. 106--2^ecessity for proceeding under, 
where an youthful offender is sentenced to whip- j 
ping for causing hurt icith dangerous iveapon . — \ 
Where a boy is sentenced to whipping for 
causing hurt with a dangerous weapon, a i 
Magistrate could not pass an order under s. 31, 
Reformatory Schools Act, 1897, directing deli- 
very of the youthful offender to his parents on 
their giving a )>ond, but should proceed under ! 
8.106 of the 'Criminal Procedure Code. 3 L. 
B.R. 80. 

(422) — Ss. 106, 120, 123 — Security proceed- 

ings — Preventive sections — Order Jor security on 
expiration of substantive sentence of imprison- 
ment — Ord^ for in default of 

furnishing security. — A person convicted of 
criminal intimidation was sentenced to three 
months’ rigorous imprisonment, and was further 
ordered to give security to keep the peace for six 
months tmders. 106, Crim. Pro. Code. At the 
time of the sentence, the Magistrate added an 
order to the effect that, if the accused failed to 
give the security demanded, ho was to undergo 
six months’ simple imprisonment. The case 
was referred to the Chief Court by the Sessions 
Judge, as it had been held in a previous case ! 
that an order made iu similar circumstances for 
imprisonment in default of furnishing security j 
was premature. Held, that it was unnecessary ! 
to interfere with the order in revision. (Per ' 
Irwin, J., dissenting) . The order for imprison- 
ment in default of furnishing security should i 
be set aside, as such an order cannot properly 
be passed until the accused has failed to give | 
the security demanded, and therefore not until 
the time from which the security is to be given ' 
has arrived. (Per Irwin, J.) The law requires 
that a person ordered to give security shall be 
imprisoned until the security is given or the 
period for which it is demanded expires. The | 
Magistrate's order for imprisonment in default 
of security was, therefore, strictly speaking, | 
superfluous, but did not call for interference. i 
It is convenient that the warrant to the jail ; 
should mention the demand of security and 
should contain a warning of what the law 
requires, if the security is not furnished. (Per 
Pox, C. J.) When security to keep the peace is 
demanded under s. 106, Grim. Pro. Code, an 
order should be passed at the time of sentence 
for the accused’s Retention in simple imprison- 
ment, unless he shall have given the security i 
on oribefore the expiration of his substantive | 
sentence of imprisonment. Per Hartnoll, J. I 
4L.B.R. 205 «7Cr. L.J. 472. 

(428) — 8s, 106, 226, 354^ Persons required 
^execute bond for keeping tJtepeace — Whether, 

‘ persons accused of an offence ’ are ‘ cwcused 
wrsons' — Order refusing bail to such persons — 
Legality. — An order refusing bail to persons 
required to execute bonds for keeping the peace 
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under s. 106, Crim. I’ro. Code, is wrong. Per- 
sons ordered to give security for keeping the 
peace arc not persons “accused of an offence.” 
QiKxre. — Whether such persons arc accused 
persons within the meaning of the Code? ■ 7 

M. L.T 104. 

(424) — Ss. 106,404, 406 Crim. Pro. Code, 

1S32, ss. 106, 404, 406)— Order to furnish 

security Jtnder s. 100 — Appeal. — An order to 
furnish security under s. 106 is a separate order 
and not a part of the sentence. It is not, there- 
fore, appealable. 2 Weir 460. 

(425) — Ss. 106, 423, — An order under s. 106 
may be set aside on appeal, and the order of 
the appellate Court setting aside such order is 
an inci<lental order within the meaning of 
s. 423. cl. (3), Crim. Pro. Code. 30 C. 101=^6 
C.W.N. 422. 

^ (4-26)— S. 106— See DlSl’UTK AS to POSSES- 

SION OF IMMOVEAHLK PROPERTY.il C.W. 

N. 176 = 5 Or. L.J. 19. 

(427) — S- 100— See PENAL CODE, s. 294, 

I L.B.R. (1893—1900), 50. 

(428) — S. 106— See SECURITY TO KEEP 
THE PEACE, 22 P.R. 1901 Cr., 3 P.R. 1890 

i Cr., 23 ^.R. 1888 Cr. 

(429) — Ss. lOG and 123 (5)— See SECURITY 
TO KEEP THE PEACE, L.B.R. (1893 — 1900), 
630. 

(430) — Ss. 106, 257. 349— Sec SECURITY TO 
KEEP THE PEACE, 35 C. 1093. 

(431) — Ss.106. 349— See SECURITY TO KEEP 
THE PEACE, 21 C. 622. 

(432) — Ss. 106, 423— See SECURITY TO 
KEEP THE PEACE, 21 P.R. 1884 Cr 

(432-a)— S. 106— See No. 31, supra, and 
No. 3382, infra. 

S. 107, para 1 ( = 1882, 8.107; 1872, 

ss. 491. 502; 186J, s. 282) ; para 3 ( = 1882, 
B. 108) : and para (2). new. 

■ (433) — S. 10? ( = Crim. Pro. Cede, 2872, 
s. 502) — Scope of the section — Breach of security 
bond, what amounts to. — The penultimate clause 
of s. 502 says : “ The commission or attempt to 
commit or the abetment of any offence what- 
ever and wherever it may be committed is a 
breach of the bond.” Whatever may bo the 
extent of the application of this very wide 
language, it is intended merely as an illustra- 
tion of some modes iu which the peace rnay be 
broken, and is not to be read as a definition of 
the acts, which will give rise, to the penalty of 
the bond so as to confine the liability to occa- 
sions on which some actually punishable offence 
has been committed, or to render it incumbent 
on the prosecution, in calling upon the defen- 
dant to show cause why the penalty should not 
be levied, to establish the actual commission of 
an offence. All that it is necessary to show is 
that some act was done which was likely in its 
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consequence to provoke a breach of the pe-icc, 
and it is not material to consider whether the 
person bound did the act himself w’ith his own 
baud or made use of other persons to do it. 2 
M. 169. 

(434) — Ss. 107, 110 { = Crim. Pro. Code. Act 

X of 1H82, ss. 107, 110) — Procedure. — Where the 
Police sent a report to the Magistrate accusing 
some persons of habitually committing extor- 
tion. and praying that they may be called on 
to give security for good behaviour under s. 110 
cf the Crim. Pro. Code, but the Magistrate, 
considering the information to be insufficient 
for such purpose, called on the persons to show 
cause under s. 107, held that the procedure was 
illegal and that all the persons should not have 
been dealt with in one proceeding. A.W.N. 
1884, 54. A. 452 = A.W.N. 1887, 111], 

(435) — Ss. 107, 112 { = Crhn. Pro. Code, 

1882, ss. 107, 112) — Power to take action under 
s. 107 . nature of. — The power of taking action 
under s. 107, Crim. Pro. Code, is a discretion- 
ary power, and there is nothing irregular in 
the ilagistrate calling for a report from a I 
Subordinate Magistrate before issuing notice 
under s, 112, especially, if he doubts whether | 
the information before him is reliable. 2 i 
Weir 51. ! 

(43G)— 5. J07 — Acts for which security may | 
be required. — The acts in respect of which 
security is required must not be acts, the 
repetition of which may be merely appre- 
hended from past commission of similar acts, 
but acts from which a reasonable inference can 
be drawn that the accused are likely (not were 
likely) to commit a breach of the peace. The 
mere fact that certain persons had made prepa- 
rations for disturbing the public tranquillity on 
the occasion of the last ^luharram festival, 
would afford no ground, after the festival had 
passed without the public tranquillity having 
been disturbed, for inferring that they would be 
likely to commit a breach of the peace or disturb 
the public tranquillity at the next !Muharram, 
and would not be a sufficient ground for bind- 
ing them over. 26 A. 190 = A.W.N. 1903, 229, 
[F., 6 Bom. L.R. 663J. 

(437 and 438)— Ss 107. 118 i=Crim. Pro. 
Code, 1872, ss. 491 and 497) — Order for security 
to keep the peace, whencan be made. — The act, of 
which information is given and in respect of 
which security is required, must be an act 
which is shown to be in contemplation at the 
time of the information given and not merely I 
one, a repetition of which may be apprehended ] 
from the past misconduct of the kind without 
anything further. 2 Weir 49; U.B.R. (1897 — 
1901), Yol. 1.15. 

(439)— 5s. 107 and 148 — Condition necessary 
for orders under — Revision.^ There should be 
reliable information as to the probability of a 
breach of the peace being apprehended, before 
proceedings either under s. 145 or s 107 of 
the Grim. Pro. Code, should be taken. 

4 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
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The Chief Court may, on revision, set aside an 
order passed by a ]\Iagistrate under s. 146 of the 
■ Code of Criminal Procedure, when the Magis- 
! trate has not observed the proper procedure in 
I the trial of the case. 115 P.L.R. 1903. (2 P.R. 

( 1889 Cr.. 23 P.R. 1U02 Cr. = 135 P.L.R. 1902, 

! F.) 

\ (440) — S. 107 — Apprehension of bi'each of 

the peace. — A Magistrate is only entitled to 
bind over a person who, he is informed, is 
likely to commit a breach of the peace or dUturb 
j the public tranquillity or to do any wrongful 
I act which may probably occasion a breach of 
the peace or disturb the public tranquillity. 1 
i A.L.J.418. 

(441) — S.107 — Conditions for bringing case 

under section. — To bring a case within the 
provisions of s. 107, Crim. Pro. Code, it is not 
enough to show that there is a great probabi- 
lity of a breach of the peace ensuing ; it luust 
further be shown that the party is likely to do 
illegal .vets of violeucc. 6 Bora. L.R. 662. (3 

C.W.N. 297. F.) 

(442) — S. 107. — In order to place an accused 
person on security to keep the pc.ace, there 
must be evidence to show that some spociffc 
act likely to amount to. or to occasion, 
a breach of the peace is contemplated. U.B. 
R. (1897—1901), Yol. 1, 16. 

(443) — S. 107 — Facts justifying an order for 
security to keep the peace. — The facts proved to 

! warrant an inference that the persons in ques- 
j tion would be likely to disturb the public peace 
> must be facts of a definite character, and must 
show that the persons sought to be bound down 
are individually and not collectively connected 
with them. No hard and fast rule can be laid 
down applicable to all cases. Each case must 
i be determined upon its own circumstances. 8 
C.W.N. 180. (9 A. 452, F). 

(444) — S. 107 — Instigating the throwing of 
stones at theatre — Proceedings under section.’-^ 
The accused, who was the leader of the young 
men of a village, was supposed to have instigat- 

i ed the throwing of stones at a theatre. He was 
called upon to furnish security to keep thep^c© 
for one year. Held that, if there was sufficient 
evidence to show that the accused had instigat- 
ed the throwing of stones at the theatre, he 
should have been prosecuted for any offence 
which he might thereby have committed- U* 
B.R. (1897—1901), Yol. I, 16. 

(445) — Ss. 107 and 110 — Apprehension of 
using violence to a persoih. — When ail that the 
evidence discloses is that a certain per^n 
might commit a breach of the peace, by using 
violence towards a particular person or persons, 
action should be taken under s. 107 and not 
under s. 110. 27 A. 92 = 1 A.L.J. 495. 

(446) — Ss. 107, 144 andl45—DisptUe relating 
to land likely to cause a breach of the 
Discretion of Magistrate to proceed either und^ 
s. 107 or ss. 144 and i45.— The mere fact of a 
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dispute likely to cause a breach of the peace, ^ 
being one relating to the possession of land, is j 
not sufficient to preclude the Magistrate from j 
taking proceedings under s. 107. In such cases, j 
the Magistrate is not bound to act only under 
ss. 144 and 145, but has a discretion to proceed 
either under those sections or under s. 107. 

32 C. 966 = 10 C.W.N. 288 = 2 Cr. L.J. 769. 

1 S.L.R. 50 Cr.] 

(447) — S$. 107, US — Dispute relating to 
possession — Order under s, 107, validity of . — 
Where a dispute likely to cause a breach of the 
peace concerning the possession of a land exists, 
a Magistrate should proceed under s. 145, and 
not under s. 107. 25 A. S37 = A.W.N. 1903, 
102. 

(448) — Ss. 107, 145, — In a dispute, likely to 
cause a breach of the peace, relating to the 
possession of a land, the I^lagistratc should 
proceed under s. 145, and not under s. 107. An 
order under s. 107 binding down one of the 
parties in such a case is bad. 6 C.W.N. 883. 
iR., 35 0. 117 = 6 C.L.J. 097 = 6 Cr. L.J. 398j . 

(449) — Ss. 107, 145. — The mere fact of a 

dispute likely to lead to a breach of the peace 
being a dispute as to the possession of laud, 
may not be sufficient to preclude the Magistrate 
from taking proceedings under s. 107. But 
where the only facts fouud bv the Magistrate 
were that one of the parties was the aggressor, j 
and that he was trying to disturb the peaceful I 
possession of the other party, held, that it was 
not such as would justify an order under s. 107 . ^ 
Per Harington and Bannerji, JJ., Brett, J, i 
dissentmg. 7 C.W.N. 746. (.F., 10 C.W.N. 

288 = 2 Or.L.J. 769 = 32 0.966; H., 1 S.L.R. 50 
Cr.; R., 6 C.L.J. 697 = 35 C. 117 = 6 Cr. L.J. 
398] . 

(450) — Ss. J07, 145.— Ordinarily where two ; 
or more persons are disputing with regard to ■ 
the possession of certain land, and there is a [ 
likelihood of a breach of the peace, the more i 
appropriate procedure is that provided by Ch. 
Xll, Crim. Pro. Code, which deals with disputes 
as to immoveable property. But where the 
complainant alleges that the accused has threat- 
ened to use violence to him, if bo should go 
upon the land of which he is in possession, the i 
Magistrate is justified in instituting proceedings 
unders. 107. 9 C.W.N. 551 = 2 Cr. L.J. 272. 

(451) — Ss. 107, 145. -Where the persons 
bound over consisted of two parties, who were 
quarrelling over a mango orchard, and ono of 
the parties claimed to be in exclusive possession 
of the orchard, whereas the other party claimed 
to be in joint possession of the same, held, that 
8. 146 was applicable, and that the Magistrate 
ought not to have taken proceedings under 

107, as there was a dispute concerning land, 
which was likely to cause a breach of the peace. 

1 C.L.J. 682 = 2 Cr. L.J. 658. 

_ (452) — 8s. 107, 145 and 146 — Possession of 
immoveable property, dispute as to— Order re^ 
guiring security to keep the peace. — Where a 


Grim. Pro. Code (Acts V of 1898, X of 1882, 
X of 1872, XXY of 1861 and VllI of 1869) 
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Magistrate apprehends a breach of the peace, if 
an attempt is made by either of the parties in 
dispute to exercise act? of possession upou the 
disputed piece of land, the Magistrate should 
proceed under ss. 145, 146 and not under s. 107. 
7 C.W.N. 29. 

(453) — Ss. 107 and 145--Initiation of proceed- 
ings under s. 145 — Necessity for yiiakmg the 
format order — Order under s. 145 (J) in a 
proceeding under s. 107. — The making of a 
formal order under sub-s. 1 of s. 145 is abso- 

' lutely necessary to give the Magistrate jurisdic- 
tion to initiate proceedings under the section. 

I Where notice was issued on the parties to show 
j cause why they should not execute a bond to 
' keep the peace, and the Magistrate, when he 
tried the case, recorded an order in the course 
of which he staled that, on the facts, the case 
w’as one for the application of s. 145, and not 
; of s. 107, and proceeded at once to “bind down” 
the first party under cl. 6 of s. 145, held, that 
1 the order was bad and the use of the expression 
" bind down ” was not correct. 30 G. 443 = 7 
; C.W.N. 174. (P.. A. W.N. 1904, 234=27 A. 296; 
K., 25 A. 537J. 

(454) — S. 107 — Presumption under section-^ 
Past actions, — S. 107, Grim. Pro. Code, pre- 
supposes that the person sought to be put upon 
a rule of bail is likely (not was likely) to 
commit a breach of the peace ; and it caunot 
be presumed from the fact that a person has 
done a wrongful act in the past that ho is 
likely to do the same again. 6 Bom. L.R. 663. 
(26 A. 190, R.}. 

(455) — A presumption as to future probable 
conduct may often, though it cannot always 
necessarily, he drawn from past actions. U.B. 
R. (1897-1901), Yol. I, 16. 

(456) — S. 107 — District Magistrate 
the place after dispute concerning it has arisen 
— Competency to hear j^roceedbuj under s. 107 
arising out of such dispute — Transfer of pro- 
ceedings— Nature of proceedings under section — 
Threats of viotence, if amount to breach of the 
peace. —Where the District Magistrate visited a 
place, where a rival market was being started, 
after a dispute concerning it has arisen, to 
enquire into the facts and to take other steps 
to prevent a breach of the peace, these circum- 
stances might afford a good reason for his 
transferring the proceedings under s. 107 to 
another ^lagistrate, but it would not be a 
sufficient ground for transferring the case to 
another District. Threats of violence are suffi- 
cient to indicate an intention to commit a 
breach of the peace. The fact that a breach of 
the peace was averted by the precautionar)’ 
measures taken by the authorities is no ground 
for the discharge of a person from liability to 
be bound over to keep the peace. The object of 
s. 107 is to restrict the initiation only of 
proceedings against persons residing out of the 
jurisdiction of the District Magistrate, and not 
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to restrict his power to transfer such proceed- 
ings, after initiation, to a Subordinate Magis- 
trate. (23 C. 300, 23 C. 442. DisL] 8 C. 851, 
22 C. 398, R.; 24 A. 151. Ft. [R., 2 C.L.J. 614, 
10 C.W.N. 1095]. The proceedings under s- 107 
being intended to be preciiutionary and not 
punitive, excessive security should not be re- 
quired. 31 C. 350. 

(457) — S. 107 — Proceedings under the section 

Jurisdictionof Magistrate to remand person 

into custody till the completionof enquiry. — Only 
in the special circumstances referred to in 
cIs. (3) and (4) of s. 107, does the law 
empower a Magistrate to detain a person against 
whom proceedings have been instituted under 
s. 107, in custody until the completion of the 
enquiry. 32 C. 80 = 8 C.W.N. 779. 

(458) — N. 107 — Security to keep the pence — 
Measurement of land by co~orcner — Bengal 
Tenancy Act, VIII o/lUSd, ss. 90, 188.— Where 
one of several co-sbarer landlords sought to 
make a measurement of lands contrary to the 
provisions of ss. 90 and 188, Bengal Tenancy 
Act, the other co-sharer landlords would be 
justified in objecting : where no force has been 
used by them, they ought not to be bound to keep 
the peace under s. 107, Grim. Pro. Code, inas- 
much as any likelihood of a breach of the peace 
was really due to the action of the co-sharer. 9 
C.W.N. 618 = 2 Cr. L.J. 338. 

(459l — S. 107 — Resistawe offered by a dur- 
putnidar to the purchaser from the putnidar — 
Regulation VII of 1819, ss. 11 and 15. -Where 
everything has been done by the Revenue 
authorities and the Zemindar to give possession 
to a purchaser of a putnx taluq under Reg. VIII 
of 1819, held, that the act of a dur-putnidar in 
continuing to collect the rents from the raiyats 
was wrongful and he was ' rightly bound down 
to keep the peace under s. 107, as his act was 
likely to cause a breach of the peace. As the 
efiect of the putni regulation was to render any 
such acts unlawful, until such time as the 
setting aside of the sals, the mere fact that the 
dur~putnidar had brought a suit to set aside 
the sale would not make any difference. 9 C. 

W.N. 792 = 2 Cp. L.J. 415. 

(460) — 5. 107 — Grantee of zemindar in pos- 
session of property — Zemindar's interfereyice 
ivith his possession — Resistance to such inter- 
ference— Order for security to keep the peace.— 

A zemindari village was in the posse.ssion of 
the accused as grantee thereof from the zemin- 
dar and the ryots in the village had previously 
attorned to him and had been paying rents to 
him, having executed muchilikas in his favour. 
The agent of the zemindar, attended by a body 
of men, came to the village for the express 
purpose of ousting him by inducing the tenants 
to break their engagements with him and to 
make them go over to the zemindar and execute 
muchilikas and pay rents to the latter. The 
agent wiw asked by the accused to leave the 
village and desist from inciting the tenants to 
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break their contracts with him in a threatening 
manner. Held, that the agent was acting 
illegally and that the conduct of the accused 
could afford no ground for binding him to keep 
the peace. 14 M.L J. 491. 

(461) — S. J07 Pro. Code, 1872, 

s. 491) — Taking of endeitce.— The evidence as to 
the likelihood of a breach of the peace, referred 
to in the section, should bo taken before the 
Magistrate and in the presence of the parties 
concerned. Colm. Dig. Cp. 15 of 1874. 

(462) — 6's. 107, 117 — Security to keep the 
peace — Evidence of general repute — Admissibi- 

! liiy. — An enquiry in a proceeding for security 
to keep the peace must be made in the same 
! way as in a trial m a summons case. The 
finding must be based on legal evidence. It is 
only in the case of a person who is an habitual 
offender, and is called upon to furnish security 
for good behaviour that the fact of his being a 
habitual offender may be proved by evidence of 
general repute. This cannot be done in a case 
where a person is called upon to furnish security 
to keep the peace. 25 A. 273. 

(463) — Ss. 107 and 117 [4) — Security to keep 
the peace — Joint inquiry — Association — Persons 
acti/ig as sef'vants, whether liable to be bound 
down. — Where all the acts alleged against 
certain persons, against whom a joint inquiry 
under s. 107 of the Code was instituted, were 
found to have oeen done by them for the 
benefit of their common master, viz., with a 
view to extort kabuliyats at enhanced rates from 
his tenants. Held [Henderson, J., dissent 'iente) , 
that, although each of the acts alleged was not 
done by all of them together, yet they were 
associated together within the meaning of 
s. 117, sab-s. (4), so as to justify a joint inquiry. 
Held, further, that they could be proceeded 
against under s. 107 of the Code, notwith- 
standing that the acts imputed to them were 
committed by them, not as individual members, 
but as servants of .another person. 9 C.V.H* 
898 = 1 C.L.J. 616 = 2 Cr. L.J. 554. [R., 0 
C.L.J..231 = 11 C.W.N. 472 = 5 Cr. L.J. 197J. 

{4G4)—Ss. 107 and 144 { = Crim. Pro, Code, 
1882, ss. 107, 144). — HeW, no oneis entitled to 
molest others in the orderly and decent exercise 
by them of their religion, in the edifices of 
religion, in private bouses, or in such public 
places as the Magistrate permits. S.C. Tt* 
Oudh. 

(465) — Ss. 107, 147 ( = Crim. Pro. Code, 2882, 
ss. 10? and 147) — Jurisdiction of Mayistrnt^* 

— The jurisdiction vesting in Magistrates trader 
Chap. XII (a. 147) docs not necessarily oust the 
jurisdiction vesting in them under Chap* VUx 
(s. 107), Grim. Pro. Code. 2 Weir.S(L 

(466) — Ss. 107 (2), 192— Transfer by a 
District Magistrate aft^ taking eognUanee of o 
proceeding for security to keep the peace agonist 
a person not within his district. — Whe^ 
pro^edings for security to keep the peace ha'*o 
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once been instituted before a District Magis- 
trate against a person not resident within the 
District, the District Magistrate is not 
preclud^ from transferring the case to a Magis- 
trate subordinate to him, who is otherwise 
qualified to complete the proceedings. 24 A. 
151. fF.. 31 C. 350, S.L.R. (August 1907), 2 
Cr.; B., lOC.W.N. 1095]. 

(467)— Ss. i07> 406 and 436 — Appeal from 
orders to keep the peace. — An appeal is given 
from orders requiring security for good 
behaviour under s. 406. There is no such 
appeal in case of orders to keep the peace. The 
District Magistrate might, if he considered the 
cose a proper one, make a reference to the High 
Court under the provisions of s. 43S of the Code. 

32 C. 948 = 9 C.W.N. 860 = 2 Cr. L.J. 550. 

(4681— Ss. 107, 537— Misjoinder of parties 
and charges . — The main principles applicable 
to a criminal trial reg-arding joiiider of charges 
and the joint trial of accused persons are also 
applicable to inquiries under s. 107. Whore j 
both the parties to a proceeding under s. 107 > 
were tried together, some of them having been ^ 
examined as witnesses also, held, that there ; 
was a misjoinder of parties, and s. 587 did not t 
cure the defect. 8 C.W.N. 180. (14 C. 358. 5 j 
C.W.N. 866 = 25 M. 61, li.). [U., 9 C.W.N. | 
898 = 1 C.L.J. 616 = 2 Cr. L.J- 554. 5 C.LJ. l 
231=11 C.W.N. 472 = 5 Cr. L.J. 197]. 

(469 to 472)— Ss. 107, 117, 119, 250 and 560 
— See Compensation. 37 P.R. 1834 Cr., 33 
P.R. 1902 Cr.. 9 P.L.R. 1903, 16 P.R. 1893 
Cr., 4 P.R. 1896 Cr. 

(473 to 476)— Ss. 107, 144, 145. 147— 
Dispute AS to possession of immoveahue 
PBOPERTY, 11 C.W.N. 176, 7 C.W.N. 142, 3 
C.W.N. 463, 25 C- 659, 23 C. 557. 

(477) — S. 107— See EUROPEAN BRITISH 
Subject, i L.B.R. 275. 

(478) — Ss. 107, 117, 118— 5ee EVIDENCE. 9 
A. 452. 

(479) — Ss. 107, lOS, 110, 117 (4)— See JOIND- 
ER OF CHARGES, 4 L.B.R. 46 = 6 Cr. L.J. 
284. 

(480) — Ss. 107, 112— See JOINT TRIAL. 9 A. 
452. 

(481) — Ss. 107, 110, 112— See NOTICE, 30 
M. 282 = 2 M.L.T. 183 = 5 Cr. L.J. 397. 

(482) — Ss. 107, 125, 439— See SECURITY 
PROCEEDINGS, A.W.N. 1905, 143 = 2 Cr. L. 
J. 885. 

(483) — 8. 107— See SECURITY TO KEEP THE 
PEACE, 1 P.R. 1877 Cr., 13 P.R. 1889 Cr., 21 
P.R, 1888 Cr., 6 B.H.C. Cr. 1, A.W.N. 1881, 
152. 

(484) — Se. 107 (1), 90, 146 (1. 4, 5, 6).— See 
SECURITY TO KEEP THE PEACE, 1 C.L.R. 
48. 


Grim. Pro. Code (Acts V of 1898, X of 1882.. 
X of 1872, XXY of 1861 and YIU of 1869) 
— continued. 

(485) — Ss. 107 (1). 110, 112, 117 (1, 2 and 
3 ) — SECURITY TO KEEP THE PEACE, 6 A. 
132. 

(486) — Ss. 107. 117— See SECURITY TO 
KEEP THE PEACE, 64 P.R. 1887 Cr, 

(486-f7)— Ss. 107,117. 119. 250— See SECU- 
RITY TO KEEP THE PEACE, 37 P.R. 1884 Cr. 

(487) — Ss. 107, 118— See SECURITY TO 
KEEP THE PEACE, 25 C. 798. 

(488) — Ss. 107, 118, 123— See SECURITY TO' 
KEEP THE PEACE. 4 M.H.C. App. 38. 

(489) — Ss. 107, 118, 514— See SECURITY TO- 
KEEP THE PEACE. 9 C.L.J. 296. 

(490) — Ss. 107, 119, 437— See SECURITY 
TO KEEP THE PE.ACE. 149 P.L.R. 1905. 

(491) — Ss. 107 (1). 124. 125— See SECU- 
RITY TO KEEP THE PEACE, 10 C.L.R. 335. 

(492) — Ss. 107, 144— See SECURITY TO' 
KEEP THE PEACE, 10 P.R. 1876 Cr. 

(493) _Ss. 107. 145— Sec SECURITY TO 
KEEP THE PEACE, 3 C.W.N. 297. 

(494) -Ss. 107, 514, 515— See SECURITY 
TO KEEP THE PEACE. 13 C.W-N. 555 = 36 C. 
562=9 C.L.J. 296. 

(495) — Ss. 107 (1). 554— See SECURITY TO 
KEEP THE PEACE, 11 B.H.C. 170. 

(49C)_S. 107— See SUMMONS, 10 C.L.R. 
430. 

(496-rt)— S. 107— Sec Nos. 112, 241, 368, 
sujyra, and Nos. 777, 2465. 2888. 3383, 3501, 
infra. 

S. 108 ( = New). 

(497)_Ss. 108 and 118— See SECURITY 
FOB GOOD BEHAVIOUR, 34 C. 991 = 6 C.L.J. 
699=11 C.W.N. 1050 = 6 Cr. L.J. 207. 

(497-n) — S. 108 — See No. 479, supra. 

S. 109 ( = 1882, 8. 109 : 1872, ss. 50A, 519 ; 

1861, B. 295). 

( 493 ^ — s. 109 — Jurisdictio7iof the Magistrate 
^itider the section — Residence of the accused . — 
It is not necessary that a person, against 
whom proceedings under s. 109 have been taken, 
should have a residence within the jurisdic- 
tion of the Magistrate who is asked to exercise 
the powers conferred under s. 109, Crim. Pro. 
Code. 2 Weir 53- 

(499) — Ss. 109 and 110 ( = Crm. Pro. Code, 
1882, ss. 109, 110)— Powers of Magistrates 
und^. — S. 109, Crim. Pro. Code, confers 
powers for the summary disposal of cases of 
vagabondism, where sturdy rogues are found 
lurking about, and s. 110 gives a preventive, 
not a punitive, power, and should be used only 
by the Deputy Commissioner himself or by a 
specially qualified and careful officer vested by 
Government with power under the said sec- 
tion. S.C. 78, Oudh. 
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Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872. XXY of 1861 and YIII of 1869) i 

— continued. | 

(500) — S. Jf>9 (6) — Security for good behavi- 
our from one who has “tw ostensible means of \ 
subsistence." — The fact that a man does no work 
does not necessarily mean, what the law 
requires, that he has no ostensible means of 
subsistence. 5 C.W.N. 28. 

(501) — Ss. 109, 110 {=Critn. Pro. Code, | 
1SS2, ss. 109,110). — Where a member of a gang 
of Yerukalas was asked to furnish security for 
good behaviour, on the ground that he had no i 
ostensible means of livelihood and that his 
look.s pointed to his having no settled abode or ' 
livelihood, held, that the order was not proper. 

2 Weir 53. 

(502) — S. 109 { = Crim- Pro. Code, 1861, ^ 
ss. 296 and 296) — Secxirity for good behaviour — i 
Separate proceedings — Amount of security — ' 
Discretion of Magistrate. — Sep.arate proceedings 
should be instituted against each person 
charged under s. 295, Grim. Pro. Code, 1861, J 
unless there is such a connection between the 
parties as may indicate the necessity of the ! 
contrary course. 2 Weir 51. [F., 1 Weir 52 — 

4 M.H.C. App. 46]. , 

(5031 — Ss. 109, HO. — There must be separate 
proceedings in security cases against each 
accused person. L.B.R. (1872 — 1892), 421. i 

(504) — S. 109 (= Crim. Pro. Code, 1S61, 
s. 296) — Separate proceedings should be institut- 
ed against each person charged under s. 296, [ 
unless there is association between them which ' 
would justify a contrary course. The power i 
given by s. 296 is one that should bo exercised 
discreetly, and, in fixing the amount of 
security, the ^lagistrate should consider the 
station in life of the person concerned, and 
should not go beyond a sum for which there 
is a fair probability of his being able to find 
security. The imprisonment is provided .as a 
protection to society against the perpetration 
of crime by the individual, and not as a punish- 
ment for a crime committed, and, being made 
conditional on default of finding security, it is | 
only reasonable and just that the individuiil > 
should be afforded a fair chance at le.ast of I 
complying with the required condition of secu- j 
rity. '2 Weir 52 = 4 M.H.C. App. 46. 

(505) — S. 109. — A security order should be in 
an amount which the accused may be rea- 
sonably expected to be able to furnish. L.B.R. 
(1872—1892), 422. 

(506) — Ss. 109, 110 — Proceedings under — i 
Ordhiarily not to he instituted immediately 
after release of person from jail. — It is not 
possible to lay down any definite limit of time 
within which proceedings under s. 109 ors. 110 
should not bo instituted against a person ' 
released from imprisonment, either under one j 
of those sections or under sentence for a sub- i 
stantive offence ; but sufficient time should be 
given to allow the accused a chance of reform- 
ation. U.B.R. (1897—1901), Yol. I, 22. 


Crim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

(507)— 5, 109 ( = s. 109 of the Code of 1882)— 
Accxised being a gambler, if sufficient for pro- 
ceeding under. — The mere fact that an accused 
gambles an-d smokes opium is not, in the absence 
of previous bad conduct, sufficient ground for 
requiring him to give security for good be- 
haviour. L.B.R. (1872—1892). 246. 

(503) — Ss. lOOand HO — Fresh security, loheti 
can be demanded — Neio proof. — Fresh security 
could not be demanded without fresh proceed- 
ings. U.B.R. (1897— 1901). Yol. I, 20, 26. 

(509) — Ss. 109, 110. — After the expiration of 
a term of security, some new proof of bad 
livelihood or of the fact that the person is not 
capable of following any honest calling, is 
nece.ssarv before fresh security may be demand- 
ed. L.B!R. (1872— 1892), 420. 

(510) — Ss.l09and HO—Diabiliiy of sureties 
xoider. — Sureties cannot be required each to 
pay the full amount of the bond. U.B.R. (1897 
—1901), Yol. I, 20. 26. 

(511) — .S's. 109, 110. — There is only one 

penalty of a bond. The principal is bound in 
this amount, and, if be has to furnish sureties, 
they are bound for the same amount. They 
may be jointly and severally liable for it or 
may be each liable for a part. U.B.R. (1897 — 
1901), Yol. I. 24, 26. 

(512) — Ss. 109, 110 — Mode of security to be 
taken from the accused. — If any security is 
taken, the accused must be ordered to execute 
his own bond as well .as furnish securities, 
L.B.R. (1872—1892), 421. 

(513) — Ss. 109, 110.— If a security order is 
made under the above sections, the accused 
must be ordered to execute his own bond as 
well as furnish securities. L.B.R. (1872— 
1892), 422. 

(514) — Ss. 109, 110— Order under s. HO 
during continuayicc of an order under s. 109, 
validity of. — As ss. 109 and 110 have the same 
object, an order under s. 110 is not valid during 
the continuance of an order under s. 109. 

8 C.W.N. 543. 

(515) — Ss. 109, 110, 112 (=Crvn,Pro. Code, 
1SS2, ss, 109, HO and 112) — Proceedings utt^r 
— Duty of Magistrate. — A Magistrate procee^ng 
under ss. 107, 109, 110. Crim. Pro. Code, 1883, 
is bound to follow strictly the procedure laid 
down in s. 112 of the Code and the following 
sections. L.B.R. (1872—1892), 398. 

(516) — Ss. 109, no, 112—Differexice between 

ss. 109 and 110 pointed out — Errors 
cedure. — Where the accused was sent up being 
charged under s. 110, and the M.agistrate 
sanctioned his prosecution under s. 1(^. 
under s. 112 summarized the information as 
follows : — “ No ostensible means of subsistence, 
association with bad characters, and h.abitual 
stealing,*’ that the Magistrate oi^ht to 

have kept to s. 110. Crim. Pro. Code, in his order 
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€riro. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872, XXY oflSSiaud Ylll of 1869) 
— continued. 

under s. 112, in view of the information about 
the habitual stealing. Held, also, that, if the 
evidence failed to establish this, a final order 
could have been passed under s. 109. If the 
order under s. 112 is made under s. 109, a final 
ordercannot bo made under s. 110. U.B.R. 
<1897—1901). Yol. 1, 24. 

(517) — Ss. 109, 110 and 117 — Procecdiiujs 
uiider ss. 109 and 110 —Separate trial- — Under 
s. 117, a porson called upon to give security 
under s. 109 and another under s. 110, cannot 
be dealt with in one and the same enquiry, each 
section dealing with a difierent matter. Hence, 
proceedings under ss. 109 and 112 should not be 
joined with those under ss. 110 and 112. 8 O.G. 
91. 

(518) — Ss. 109, 118 — Order binder — Safe- 

sequent conviction — Order for fresh security — 
Legality — Security for goodhehaviour. — In this 
case, the accused was ordered to enter 
into a bond in the sum of Rs. 50, with 
three sureties, to be of good behaviour 
for one year. Soon after the furnishing of the 
security, the accused was convicted under 
s. 34, Police Act, and was fined Rs. ‘2. The 
Magistrate, thereupon, ordered the accused to 
be rigorously imprisoned for the remainder of 
the term of security, or till he furnished fresh 
security, and realized Rs. 50 from each of the 
sureties. Held, that the order committing the 
accused to prison was illegal. Held, also, that, 
under the above circumstances, the full amount 
of the bond should not have been recovered. 
U.B.R.(1897— 1901), Yol. I, 26. 

(519) — Ss. 109, 123 and 397—I.P.C., s. 379— 
Concurrent sentence — Consecutive sentences . — 
The accused was proceeded against under s. 109, 
Grim. Pro. Code, and sentenced under s. 123 
of the Code to rigorous imprisonment for nine 
months in default of furnishing security for 
goodhehaviour, on the 6th July, 1909. He was 
then tried for the ofionce of theft committed 
by him in November, 1908, and was, on the 
17th August, 1909, sentenced to suffer rigorous 
imprisonment for three months : the second 
sentence was directed to take effect on the 
expiry of the first sentence. Held, that the 
two sentences could not run consecutis'ely, but 
inust run concurrently. 12Bom. L.R. 129. 

(620)— Ss. 109, ll0{=Crim. Pro. Code, 
1882, 83. 109, 110). — Distinction between 

88. 109, 110, Grim. Pro. Code— Sec L.B.R. 
(1872—1892), 420. 

(521) — Ss. 109 and 239 — See JOINT TriaIi, 
Rat. Un. Or. C. 556. 

(522) — Ss. 109, 435 (1 to 3)— See PRACTICE 

and Procedure,? M.h.o. App. 23. 

(523) -S9. 109, 118, 513— Sec SECURITY 
FOR GOOD BEHAVIOUR, Rat. Un. Or. C. 671. 

(524) — S8.109, 122, 126 — See SECURITY FOR 
good BEHAVIOUR, 1 C.W.N. 394. 

-(624.a)— S, 109 — See Nos* 29, 299, supra. 


Grim. Pro. Code (Acta Y of 1898, X of 1882, 

X of 1872. XXY of 1861 and Ylll of 1869} 

— continued. 

S. 110 ( = 1882, 8. 110). 

(525) — S. 110 — Applicability of, and enquiries 
under. — The above section can be applied only 
to the class of persons described therein. An 
enquiry in a security case under this section 
must bo tried as a warrant case. L.fi.R. 
(1872—1892), 421. 

(526) — S. 110 —Applicability of, to person 
combining for cheating and bullying. — S. 110 
might be used against persons combining to- 
gether for purposes of cheating and bullying, 
4 Bora. L.R. S8 (41). 

(527) — S. 110 — Scope of. — The fact that the 
accused has been arrested on suspicion of the 
commission of a dacoity aud was released does 
not justify an order for security under s. 110, 
Grim. Pro. Code. L.B.R. (1872—1892), 422. 

(528) — .S, 120 — Security for good behaviour — 

Residence of sureties, — It is in the power of the 
Court, in ordering securities to be given, to 
assign some geographical limit wit hin which 
such sureties must reside. 24 A. 471. (20 A. 

206, R.) [R.. 1 S.L.R. 46 Or.. 11 O.C. 267]. 

(529) — S. 110 — Taking of security loithout 
personal bonds — Legality- — There is no provi- 
sion of law empowering a Court to call upon a 
person to provide sureties for good behaviour 
without his giving his own bond at the same 
time. 27 A. 262 = 1 A.L.J. 593=A.W.N. 1904, 
230. 

(530) — S. 110 — Imprisonment in default of 

security — Allowing time to accused to 
reform himself on release — Whether two months 
after release from jail sufficient to give accused 
opportunity to show his willingness to adopt 
honest livelihood. — In the case of a person im- 
prisoned for three years, in default of finding 
security to be of good behaviour, a period of 
under two months from his release from jail is 
not a sufficient time to give an opportunity of 
showing bis willingness to adopt an honest 
livelihood. A.W.N. 1905, 34. 

(531) — S. 110 — Evidence necessary to support 
an order for security. — In the absence of 
evidence of any complaint having been made to 
the police or to a Magistrate against a person 
called upon to find security to be of good 
behaviour, or that he had been arrested on a 
charge of having committed any offence, the 
facts that certain witnesses stated that he bore 
a bad character and that be was said by the 
police to have been suspected in several c.ascs 
are not sufficient to warrant an order under 
ss. 110 and 118 being passed against him. 
A.W.N. 1905, 34. 

(532) — Ss. 110 and 118 — Security for good 
behaviour — Successive orders, loithout giving 
su^ient locus penitentice — Legality. — Thie peti- 
tioner who had undergone one year’s, imprison- 
ment on failure to furnish security was, about. 
16 months after his release, again ordered to 
furnish seourity to be of good behaviour for ono 
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Crim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

year. Held, that the order should be set aside 
as the petitioner bad not had a sufficient locus 
pcnitcnti<c, and the evil reputation, which be 
had before, permeated the evidence of many of 
the witnesses. 81 G. 783 = 8 C.W.N. 909. 

(533) — Ss. 110, 118 — Evidence uecessavy . — 
The law requires that there should be evidence 
forthconxing, before any man can be called upon 
to furnish security for good behaviour, and that 
evidence must establish one or more points set 
out in s. 110. When the evidence against 
certain persons consisted mainly of the fact that 
they were Mewatis of a particular place, and 
that the lilewatis of that place were looked 
upon generally and collectively by the other 
inhabitants of the neighbourhood as bad 
characters and dangerous persons, held, that 
such evidence was not enough to support an 
order under s. 118, in the absence of specific 
evidence against each of the accused individu- 
ally. 2A.L.J. m = A.W.N. 1905.41. 

(534) — S.llO — Evidence of qenernl repute, nd- 
missibilitij o/. — Vague and general statements 
that aman is a habitual offender is not sufficient 
evidence on which an accused person is liable to 
be bound down under s. 110. The evidence of 
the repute of an accused person must be the 
evidence of persons who are speaking to matters 
within their personal knowledge, and not from 
mere hearsay. 1 A.L.J. 616. 

(535) — S. 110. — Under the terms of s. 110. 
the reputation which the person is found to 
have must necessarily me.an the reputation of 
the person in the neighbourhcod in which he 
resides and the persons residing in that locality 
could best speak to his character. 27 C. 993 = 
5C.W.N. 29. 

(53C) — S. 110 — Charge to be proved by delinite 
evidence, — The charge under cl. (/) of s. 110 
cannot be proved by general reputation, but 
must be proved only by definite evidence. 29 
C. 779. 

(637) — 5s. 110, 117. — The provision that, for 
the purpose of s. 117, Crim. Pro. Code, the fact 
that a person is an habitual offender may be 
proved by evidence of general repute or other- 
wise, intends that the Magistrate should use a 
very large discretion as to the nature of the 
evidence he may admit in proceedings under 
s. 110 and other sections of the Code. A.W.N. 
1904, 140. 

(638) — Rumours that a man is of a bad 
character is not evidence of general repute 
Where the evidence for the defence to the effect 
that the accused is a man of good character is 
as weighty as, or weightier than, the evidence 
for the prosecution, it could not bo held as 
proved that the accused is by general repute a 
bad charac ter. A.L.J. 611. 

(539) — 5. 110 — Admission of accused not 
suffidient to prove him to be habitual thief. 
Magistrate called upon an accused to show 
cause why he should not furnish security for 


I Grim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872, XXY of 186 land YIII oc 1869) 

I — continued. 

, his conduct. The accused said he could furnish 
security, but staled that he was a bad character 
and bad been in jail. On this evidence, the 
' Magistrate ordered the accused to furnish secu- 
I rity. Held that the Magistrate's order should 
be set aside, because, as the record stood, there 
was merely the accuscd!s admission that he was 
a bad characterand that he had been in jail, but 
he was nowhere shown that he was an habitual 

thief. 3 Bom. L R. 269- 

(540) — 5. 110 — Security for good behaviour 
from habitual offenders — Evidence required to 
prove the charge. — In order to sustain a charge 
under s. 110 that certain persons are thieves 
and dacoits by habit and that they are so 
dangerous to the community as to render them 
being at large without security hazardous to 
the community, there must bo proof of specific 
acts to show that these men, to the knowledge 
of any particular individual, are dangerous and 
desperate characters. It is not sufficient that 
respectable pleaders and Honorary Magistrates 
have deposed that they have heard it stated 
that they were thieves and dacoits by habit, 
when they have no personal knowledge in the 
matter, and when they cannot mention from 
whom they have derived their information. 
29 G. 779. [F., 3 Cr. L.J. 290 = 9 O.C. 69]. 

(5411—5. 120. — In order to sustain an order 
under s. 110 against a person who is alleged to 
have been by habit a thief, the evidence must 
be of such a nature as would lead to a reason- 
. able and definite ground for coming to the 
conclusion that- he is an habitual thief. 8 
W.N. 543. 

(542) — 5. 110 i = Crim. Pro. Code, JbSZ. 

.V. 110). — The fact that a person was convicted 
on a former occasion or occasions will not 
justify his being treated as a habitual offender 
under Ch. VIII. Act X of 1882, unless it w 

; shown that, since his release, he has indicated 
an intention of returning to a dishonest 
course. Ch. VHT. Crim. Pro. Code. 1882 , 

I not intended to enable a Magistrate to punish 
a person who has been tried on a specific charge 
and acquitted, but whom the Magistrate n^er- 

theless believes to be guilty. S.C. 70, Ondh. 

(543) — 5. 110 — Security for good behavun^^’^ 
Persons not residing within Magistrate' s jurU’ 
diction. — It is only when a person within the 
limits of a Magistrate’s jurisdiction, that is, 
who is residing within the limits of such juns- 
dictioD is found to be a person of the desenp 

1 tion mentioned in s. 110, that the Magistral 
can take action ; and it is not contemplate 
I that the Magistrate, in such a case, shouw 
issue a warrant so as to pursue the P®”*^*^* 

) cerned into another jurisdiction. 27 C. 293* 

I C.W.N. 29. iF., 12 P.R. 1901 Cr.=91 
• R. 1901] . 

(544) — 5. no— Jurisdiction of Magistrate^ 
Person otoning a residence and occasujndy 
visiting the place — Institution of 

under the section at that place — Validity,'^ 
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Grim. Pro. Code (Acts V of 1898. X of 1862, > 
X of 1872. XXY of 1861 and YUI of 1869) 
— continued. 


Grim. Pro. Code (Acts V of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 


Magistrate has jurisdiction totake proceedings 
against a person under s. 110. wbon sucli poi- 
son has a residential house and occasionally 
resides for the purpose of business within the 
local limits of the Magistrate’s jurisdiction, 
and when the acts attributed to him are acts 
done by him while residing at that place. 31 
C. 419. 


(645) — S. 110 — Abetment of commission of 
offence involvitig a breach of the peace hi/ a 
Zemindar. — Whore a Zemindar abets other 
people to commit offences involving a broach of 
the peace, in order to compel the raiyats to 
pay him enhanced rents, held, that the conduct 
of the Zemindar would come under s. 110 (u) 
of tho Code, although the Zomioilar is a 
person of considerable means. 31 C. 419- 

(546) — S. no ( = Crt?». Pro. Code, .ISyi. 
s. 110) — Jurisdictioti of first class Moijisiratc . — 
It is not open to a Magistrate of the first class, 
who is not a District or Sub-Divisioual Magis- 
trate, unless ho is specially empowered lu that 
behalf, to take up cases under s 110. Criin. 
Pro. Code. L.B.R. (1872-1892), 239. 

(547) — S. no — Imjyrisonment in default of 
furnishing sectirilif. — An order for iniprison* 
ment, in default of furnishing secutil>, is not 
a sentence of imprisonment. U.B R. 11897 — 
1901), Yol. I, 375. 


(548) — S. 110 — SeiJarafe trial — Conduct be- 
fore previous bond. — In cases under s. 110, 
Grim. Pro. Code, each accused is entitled loan 
entirely independent examination of his own 
case. To take up facts, against an accused, of 
dates older than the previous security bond, is 
against law and justice, and cannot be made 
the ground for fresh proceedings. 4 Ind. Gas. 
432Gr.»25 P.W.R. 1909 Gr.=4 P.R- 1909 = 
149 P.L.R. 1909. 


(649)— Ss. 110, 112, 117 and 037— Trial of 
habitual offenders in same enquiry. — A Magis- 
trate cannot, under s. 117, el. 4, deal with two 
or more persons, where they have not associat- 
ed with Ihomselvos as habitual offenders, in 
the same enquiry, and he must deal v/ith them, 
in separate enquiries. But if, in the absence 
of any information of their having been asso- 
ciated together, he does try them in the same 
enquiry, this illegality is not cured by s. 537 
of the Code. 5 O.C. 243. 

(550)— Ss. no. 112, IVO, 191~-Transfer on the 
ground of Magistrate acting on private inform- 
ation . — Tho language of ss. 110, 112, does not 
place any limit as to the sources from which a 
Magistrate may derive his information regard- 
ing tho accused, and these sections arc not con- 
trolled by ss. 190,191, Crim.Pro. Code. That the 
Magistrate is acting on private information 
cannot, therefore, be a ground for applying for 
the transfer of Huoh proceedings. 27 A. 172 = 
1 A.L.J. 6B5 = A.W.lf. 1904, 206. 

• 72 


(551) — S. no — Evidence of repute is not ad- 
missible in oa.ses coming under el. (/), s. 110, 
Grim. Pro. Code. 5 C.W N. 249- 

09 = 3 Cv. L.J. -290=11 C.W.N. 789.J 

(552) — iSs. 110, cl. (/), 117 — Certain conduct 

held insufficient to Justify demandinq of secu- 
rity. — Where tho impiHalions were that the 
petitioners had, from some time past, made 
themselves very objectionable in the neighbour- 
hood and that they had been annoying the 
villagers in various ways, by kicking at their 
doors .^t nights or throwing brickbats on the 
roof and annoying rcspectablo women, held, 
that these imputations, oven if proved, do not 
constitute conduct sons to render the petitioners 
liable to give security for good behaviour by 
reason of their being so desperate and dan- 
gerous as to render their being at large without 
security hazardous to the communily. 5 C.W. 
N. 249. [/i., 11 C.W.N. 789.] 

(553) — 6’s. no, 116 — Enquiry as to sufficiency 
of surety, by irhom to be made — Where a person 
called upon to furnish security under s. 118 
offers the security demanded, the Magistrate 
who has passed the order is not couipetent to 
delegate to another olltccr the decision of 
the sufficiency of tho security, and to act upon 
hi.s report. 25 A. 272 = A.W.N. 1903, 36. 
(A.W.N. 1898. 151). iK. 1 A.LJ. 801 = 97 A. 
293 = A.W.N. 1901, *231, 18 P.R. lUOC Cr. = 14 
P.L.U. 1907 = 5 P.W.R. 1907=5 Cr. L.J. 1-18, 
•2 S.L. R. 11 Cr.j. 

(551) — Ss. lio, lib — Delegation of functions, 
to suboidiuate officer to enquire into siiijicieuey 
of security. — A Magistrate, who has passed an 
order under s. 118, requiring from a person 
security for good behaviour, cannot delegate 
his functions to a subordinate to enquire into 
the sufficiency or otherwise of the security 
tendered and decide tho question on the report 
of the subordinate. The ilagistrate, who passed 
the order, should himself make tho enquiry and 
pass a decision as to the sufficiency or otherwise 
of the security offered. 27 A. 293 = 1 A. L.J. 
601 = A.W.N. 1904,231. (A.W.N. 189.9,154, 

25 A. ‘272. F.). fj’.. 14 P.L.R. 1907=18 P.R. 

1906, Cr.=5 P.W.R. 1907 Cr. = 5 Cr. L.J. 
148, 2 3.L.R, 11 Cr.]. 

(555) — Ss. no, 122 — Refusal to accept surety, 
grounds for. — A Magistrate cannot refuse to 
accept a surety on the ground that he is unfit 
to control the party ordered to furnish security, 
or on the ground that he is not resident in the 
same village. The question in such cases is 
not whether or not a surety can supervise a 
person for whom he stands surety, but whether 
ho is a person of sufficient means to warrant 
his being accepted. 6 C.W.N. 593. l.72.,6 0,C- 
199, 35 C. 400=13 C.W.N. 80 = 8 C. L.J. 243; 
Diss., 1 S.L.R, 4G Cr.], 

(556) — Ss. no, 123 — Imprisonment in default 
of security — Period of imprisonment. — It is not 
proper for a Court to order the detention of a 
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person bound over under s. 123 for a period loss 
than that for which he is called upon to give 
security. 23 A, 422 = A.W.N. 1901. 114. 

(557) — Ss. 110, 123, 340 — Reference to Ses- 

sions Judge under s. 123 — Notice . — A person 
against whom proceedings are taken under 
s. 110, or s. 123 is an accused person and has the 
right to bo heard by a pleader. Such a right 
cannot be exercised by him unle.«s a date is 
fixed for the bearing, and notice of such date 
is given. 25 A. 375 = A.W.N. 1903,79. (23 

C. 493, 27 C. 656, F\ A.W.N. 1808, (>0, 21 A. 
107, li.). [i?., 2 L.B.R. 43J. 

(558) — Ss. 110 and 1'23 — Security for good 
behavioui — Acceptance of security bond by Sub- 
ordinate Magistrate — Subsequent cancellation 
of the same by the District Magistrate— Juris- 
diction. — Where, on receiving a police-report 
that the surety-bend (which had been furnish- 
ed by a person bound over to be of good be- 
haviour and accepted by the Magistrate) was 
unsatisfactory, the District Magistrate can- 
celled such security under s. 125 and made an 
order requiring fresh security, aud directing 
imprisonment, in default, for the remainder 
of the term, held, that the Magistrate had no 
jurisdiction to make such an order. 29 C. 455 
= 6 C.W.N. 291. 

(559) — Ss. 110, 43? — Discharge by a first 
class Magistrate of a verson asked to furnish 
security — Rower of District Magistrate to insti- 
tute fresh proceedings. — Where a Magi.strate of 
the first class discharges a person called upou 
to furnish security for good behaviour, it is 
competent to the District Magistrate, after 
looking through the record, to institute fresh 
proceedings upon the same facts. 24 A. 148 = 
A.W.N. 1901, 206. [R., 2 L.B.R. 80]. 

(560) — Ss. 110, 437 — Further inquiry in a 
case under s. 110 — Nature of proceedings under 
s. 110. — The further inquiry which can be 
ordered under s. 437 is into a complaint which 
has been dismissed, or into the case of an ac- 
cused person who has been discharged. Pro- 
ceedings under s. 110 cannot be regarded as a 
case in which any accused person has been 
discharged, for the terms “ accused person” 
and ” discharged ” in s. 487 refer to a person 
accused of an offence, who has been discharged 
of that offence within the terms of Ch. XIX of 
the Code. 6 C.W.N. 163. 

(661)— 5s. 110, 112, 114, 118 ( = Grim. Pro. 
Code, 1882, ss.llO, 112, 114, 118)— Detention 
pending enquiry, — The accused was tried at 
Meerut for murder and acquitted. He was then 
sent to Delhi, and there committed for trial for 
murder and acquitted. Then, at the request of 
the Magistrate at Meerut, in order that proceed- 
ings under s. 110, Crim. Pro. Code, might be 
taken against him, he was sent in custody to that 
Magistrate, and, pending an enquiry by the 
police as to his character, he was confined in 
the lock-up. Sometime after, a Sub-Inspector 


Crim. Pro. Code (Acts Y of 1898, X of 1862, 
X of 1872. XXY of 1861 and YlIl of 1869) 

— continued. 

was examined to supply the information 
required by s. 110. Crim. Pro. Code. That 
being done, it was ordered that pending further 
enquiries, the accused should not be released 
until he gave security in two sureties for 
Rs. 200 each. Held that tlie detention of the 
accused under the circumstances was illegal. 
A.W N. 1883. 204. [IJ., A.W.N. 189C, 73J. 

(56-2)— 6’s. no to 118 and 439— Defective 
notice — Chief Court's power of revision in a 
pending case and to quash defective proceedings. 
Held, that the Chief Court is competent at any 
stage of a criminal case to interfere, in order to 
exorcise its powers of revision, particularly 
where the ca.se is of an exceptional nature. So 
where the proceedings of a IM.igistrate under 
s. no, Crim. Pro. Code, are defective on one 
or more of the following grounds, the Chief 
Court has power to quash them at once, as 
where the accused has already been twice 
acquitted on similar facts and evidence, and 
nothing new is urged against him, and the 
original order is only initialled and not signed 
by the Magi.strate, and neither the amount of 
security and t)ic period for which it is required, 
nor the lull particulars of the bad livelihood, 
are mentioned therein. A Magistrate is not 
justified in issuing unreasonably a warrant for 
the arrest of an accused person on excessive 
security, while the accused had reasonable 
excuse for not attending in obedience to the 
notice. 17 P.W.R. 1910 Or. 

(563) — Ss. no. 117, 118, 406— BUB. 
ACT I OF 1899, s. 17, 3 L.B.R. 21= 2 Cr. L. 

J. 378. 

(564) — S. no— 5Ve ACCUSED PERSON, 24 
P.R. 1903 Cr. 

(665)— S. no, cl. <J)—See EVIDENCE, H 
C.W.N. 789 = 6 Cr. L.J. 1. 

(5G6)— Ss. no. 118— Sec HABITUAL OF- 
FENDER. 11 C.W.N. 789 = 6 Cr. L J. 1. 

(667) — S. 110— Joint trial of several persons 
required to furnish security for good behavioor 
—See JOINDER OF Ch.\RGES, 6 P.R. 1896 Cr. 

(568) — S. no, cl. id)~See JOINDER OF 
CHARGES, n C.W.N. 789 = 6 Cr. L.J. 1. 

(569) — Ss. no. 192, 630— See MAGISTRATE, 
JURISDICTION OF, Rat. Un. Cr- C. 838. 

(570) — S. no— See PENAL CODE. s. 182, U 
Cr. L. J. 3 = 4 Ind. Cas. 477 = 3 S.L.B. 132 Cr. 

(571) — Ss. no. 113, 537- See SECURITY FOB 
GOOD BEHAVIOUR, A.W.N. 1891, 40. 

(572) — Ss. no, 117, 191— See SECURITY FOB 
GOOD BEHAVIOUR, 29 C. 392 = 6 C.W.N. 

(573) — Ss. no, 117 11. 2 and 3), 626 (8)— 
Security for good behaviour, 19 A. 29i- 

(574) — Ss. no, 121, 514— See SECURITY FOB 
GOOD BEHAVIOUR, 21 A. b6. 
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(675)— Ss. 110, 122, 123, sub-s. 3. 3G7 and 
424— See SECURITY FOR GOOD BEHAVIOUR. 
UO.W.N. 49 = 37 0. 91=5 Ind. C.is. 29. 

(576) — Ss. 110 to 123. 438, 439— See SECU- 
RITY FOR GOOD BEHAVIOUR. G P.W.R. 1907 
Cr.=56P.L.R. 1907. 

(577) — Ss. 110, 123, 340 -See SECURITY FOR 
GOOD BEHAVIOUR, 27 C. 65C. 

(578) — Ss. 110, 437— See SECURITY FOR 

GOOD BEHAVIOUR, 27 C. 6G2. i 

(579) — Ss. 110 and 439— See SECURITY FOR 
GOOD BEHAVIOUR, 23 P.L.R. 1907. 

(580) — Ss. 110 and 493— Sec SECURITY FOR 

GOOD BEHAVIOUR. 4 N.W.P. 117. ! 

(581) — Ss. 110, 514— See SECURITY FOR 
GOOD BEHAVIOUR, A.W.N. 190G, 13=3 Cr. | 
L.J. 91. 

(682)— Ss. 110 and 526-See SECURITY FOR 
GOOD BEHAVIOUR, A.W.N. 1907, 2G8, IG A. 

9. 

(583) -Ss. 110, 123— See SESSIONS JUDGE, 

27 0. 656. 

(583-a)— S. 110— See Nos. 297. 299, 403, 434. 
446, 479. 481, 485, 499. 501, 503. 506. 508. 
609, 610, 511, 512, 513, 514. 51.5. 51(;. 517. 
620, supra, and No. 3579, infra. 

8. 113 ( = 1882. s. 112). 

(584) — S. 112 { = Critn. Pro. Code, IHdl, 
282)— 'Report of a Subordinate Magistrate — 

Credible information. — The report of a Sub- 
ordinate Magistrate is “'credible information” 
which will justify the issue of a notice to show 
^use why the person to whom the notice was 
issued should not give a recognisance to keep 
the peace. 2 M.H.C. 240. Mjd/j/.. 1 Weir 51 : 
T^-CB.K.a Cr. 1]. 

(685) — 8.112 — Noticeunder the section without 
^Py of the order. — Where the requisition 
contained in the section, with reference to .a 
notice being accompanied by a copy of the 
order, has not been complied with, the proceed- 
ings arc invalid. 17 M.L.J, 488 = 6 Cp. L.J. 
832. 

(586) — Ss. 112, 114 ami 115 — Application by 
T^lice for binding over dangerous characters — 
Procedure.— Where a general report by the 
police against a number of persons is made to 
a Magistrate for the purpose of binding them 
over, the Magistrate should sift the caso against 
oaoh, and proceed to pass an order against 
^oh under 8. 112 of the Code. Whore a 
Magistrate, instead of doing this, issued non- 
bailable warrants wholesale under s. 114 of the 
Code and they „ wore not accompanied, as 
required by s. 115, by copies of the order passed 
under s. 112, held, that the proceedings of the 
Magistrate were illegal. 2 Weir 55. 

(587) — S«. 112, 117, J18( = Crim. Pro. Code, 
1882, 88. 112, 117 and 118)— Order to give 

for good behaviour. — A person acquit- 
wd on a charge of dishonestly receiving stolen 


I Grim. Pro. Code (Acts Y of 1898, X of 1882, 

I X of 1872, XXY of 1861 and YllI of 1869) 

[ — continued. 

property, should not be ordered to give security 
under s. 118, Grim- Pro. Code, on the evidence 
taken ou that trial i an order .should be made 
under s. 112 and proceedings held under 
s. 117 of rho Code. The amount of security 
demanded should be leasonable : and the Court 
should state whether the imprisonment in 
default of security is to bo rigorous or simple. 
S.C. 70. Oudh. 

I (588)— Ss. 112, 117, US( = Crini. Pro. Code, 
1882, ss. 112, 117, IIS) — Order under s. 118, 
iidien can be stipported. — An order under s. 118 
cannot be supported, if the procedure prescribed 
bv ss. 112, 117 of the Code, is not followed. 2 

! Weir 56. 

(589) — Ss. 112, 118 — Notice to give security 
for a certain period — Order to give security for 
longer period— Validity. — Where the notice 
under s. 112, Crim. Pro. Code is to show 
cause why the defendant should not give secu- 
rity for good behaviour for three months, the 
order issued under s. 118 cannot require the 
furnishing of seenrity for more than three 
months. 26 M. 471 = 2 Weir 56. 

(590) — Ss. 1V4 and 122 — Power to reject sure- 
ties — Discretion of Magistrate, how to be exer- 
cised — Record ofrensoiis — Power of High Court 
to interfere with the order. — In determining 
whether or not a surety is “ respectable ” with- 
in the meaning of that term as used in the 
order uniler s. 112. the Magistrate may fairly 
demand a reasonable degree of social iraport- 
.ince and influence, and. if it be found, on 
proper enquiry, that the income of any surety 
offered is siuth as to make it reasonably certain 
that he docs not possess that degree of social 
importance and influence, such surety niay bo 
rejected. What the standard of respectability 
should bo in any particular case must be left to 
the Magistrate to determine. The Magistrate 
is justified in using and applying his knowledge 
of his division when acting under s. 122, and if 
ho knows that the inhabitants generally of a 
village bear a bad character, lie is justified in 
rejecting as unfit any such inhabitant who may 
bo offered as a surety, provided that he records 
his reasons for sodoing. Thedutyof the High 
Court is merely to see that the Magistrate has 
exorcised his authority with reasonable discre- 
tion and has infringed no rule of law. 3 S.L. 
R. 168 Cr. 

(591) — Ss. 112, 123, 406 { = Crim. Pro. Code, 
Act X of 1882, ss. 112, 123. 406) — Security- 
Order by Sessions Court— Appeal— ‘Trayisfer to 
District Magistrate. — Where a Sessions Judge, 
to whom an appeal was preferred from an order 
under s. 112 of the Crim. Pro. Code, passed by 
a Magistrate which the J udge had made absolute 
with some modification under s. 123, transfer- 
red the appeal bo the District I^Iagistrate, held 
that the appeal was virtually from an order of 
the Sessions Judge and that s. 426 did not 
apply. A.W.N. 1891, 219. 
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I Crim. Pro. Code (Acts Y of 1898. X of 1882. 

I X of 1872. XXY of 1861 and YIII of 1869) 

I — continued. 


(59-2)— Ss. 112, 113 and 439 SECURITY 
FOR GOOD BEH.WIOUR, U V.W.ll. 1907 Cr. 
= 5 Cr. L.J. 219. 

(.593)— Ss. 112, 119 and 437— SECURITY 
FOR GOOD BER.VVIOUR. 6 O.C. 262. 

(594) — Ss. 112, 117 and 242 -St'c SECURITY 
PROCEEDINGS, L.B.R. (1893—1900), 637. 

(595) — Ss. 112. 243 — See SECURITY PRO- 
CEEDINGS, 17 il-L.J. 433 = 6 Cr. L.J. 332. 

(596) — Ss. 112, 118. 514— See SECURITY TO 
KEEP THE PE.\CE. ‘26 P.R. 1891 Cr. 

(597) — Ss. 112 and 122— See SURETY, 8 
Cr. L.J. 166 = 1 S.L.R. 46 Cr. 

(597-n)— S. 112— See Nos. 293. 368. 4-35, 480, 
481,485, 515, 516, 549, 550, 561, sH2)ra. 

S. 113 ( = 1582, s. 113*. 

(597-6)— S. 113— See No. .571, supra. 

S. 114 (=1882, s. 114). 

(593)— Ss. 114 and 496— See B.VIL, G C.P. 
L.R. Cr. 31. 

(59S-U)— S. Ill— See Nos. 241, 368, 561, 
586, supra, 

S. 115 ( = 1882. s. 115). 

(598-6) — S. 115 — See No. 586, sup}‘a. 

S. 116 ( = 1882, 8. 116). 

(599) — Ss. 110 and 131 — Scope of section 110 
— Applicabilitii of s. 30o . — The Code makes a 
marked distinction Letvvoen bonds for keeping 
the peace and bonds for good behaviour, and 
s. 116 is limited to the former. S. 205 is not 
applicable to proceedings under Ch. VIIl-B. 
Therefore a person called upon to show cause 
why he should not be bound over for good 
behaviour cannot be permitted to appear bv .an 
agent. 2 Weir 54. 

S. 117, paras 1, 2 and 3 ( = 1882, s. 117); 

para 4, new. 


On the other hand, if the state of things is that 
the body of his fellow-townsmen, who know 
j him, look upon him as a dangerous man and a 
man of bad habits, that is strong evidence that 
be is a man of bad character. But rumours in a 
particular place that a man had done particular 
acts or h.as characteristics of a certain kind are 
not evidence of general repute. 23 C. 621. [F., 
1 L.B.R. 71. 1 L.B.R. 90, 23 A.W.N. 191; 
R., U.B.R. (1897—1901), 228, 10 0 0. 132, 31 
C. 783. 10 O.C. 168; D., 12C.W.N. 299 = 7 0. 
L.J. 177J. 

{G02)— Crim. Pro. Code (I89S), 8. 117 (3)— 
Security for good behaviour — Evidence of 
general repute. — The power given by s. 110 is 
an extensive one, and one which requires to be 
exercised with discretion and with caution. 
For the purpose of ascertaining whether a 
person is an habitual offender, evidence of 
general repute may be accepted. A.W.N. 

1 1903. 131. (23 C. 621, F.). 

\ ((503) — N.'5. 117 and 343 — Proceedings under 

j s. 117 — J^iDCc'durc — Failure to conform to pro^ 

I visions of s. 343 — Revision, — A Sub-Divisional 
I Magistrate proceeding under s 117 as nearly as 
j pracf tc-ible in the same way as under s. 242, 

, Crim. Pro. Code, has to state to the accused 
the particulars of the m.atter against them, 
and ask them if they could show c<iusc why 
tho}' should not bo required to execute bonds. 
An order of the Sub-Divisional M.agistrate who 
failed to do so, being irregular, should be set 
aside. 7 M.L.T. 304. 

(604) — S. 117 (3)— See BUR. ACT I OF 
1899. s. 17. U.B.R. (1897—1901), Vol. I, 228. 

(605) -Ss. 117 (4). 537— See JOINDER OF 
I CHARGES. 5 N.L.R. 65 = 0 Cr. L.J. 560 = 2 

Ind. Cas. 240. 

(606) — Ss. 117 and 145— See TRANSFER OF 
Criminal cases, 2 L.B.R. 80. 

(G06-O)— s. 117— Nee Nos. 297. 462. 463. 
470, 478. 479, 485. 486, 486.n, 517. 537, 549. 
552, 563. 572. 573. 587, 588, 594. supra, and 
No. 1914, infra. 


(GOOi — S. 117.- -Under s. 117, Crim. Pro. 
Code, a Magistrate is bound to inquire 
into the truth of the information, in the 
manner prescribed for conducting trials and 
recording evidence in warrant cases, though 
the accused may undertake to give security 1 
U.B.R. (1902—1903), Crim. Pro. Code, 1. 

(601)— S. 117 {=Crim. Pro. Code, 1882, 
8. 117) — Evidence of general repute. — Evidence 
of rumour is mere hearsay evidence of u parti- 
cular fact. Evidence of repute is a totally 
different thing. A man’s general reputation is 
the reputation which he b^rs in the place in 
which he lives amongst all the townsmen and 
if it is proved that a man who lives in a parti- 
cular place is looked upon by his fellow-towns- 
men, whether they happen to know him or not, 
as a man of good repute, that is strong 
evidence that be is a man of that character. 


S. 118 ( = 1882, 8. 118). 

(607) — S. IIS {=Crivi. Pro. Cede, 1882, 
s. IIS) — Order uitder — Nature of. — An order 
under s- 118, Crim. Pro. Code, clearly does not 
amount to a conviction of an offence. L.B. 
R. (1872—1892). 490. 

(608) — Ss. 118, 120, 123 — Order under a. 133, 
when to be passed. — S. 120 authorises that the 
period for which security is required in 

order under s. 118 shall commence on the 
pimtion of any sentence which the accused 
may be sentenced to or undergoing at the time 
when the order is made. But it is premature 
and illegal to pass against him an order under 
s 123 while such imprisonment Lasts. 
order under s. 123 .should not be passed 
until the expiry of any term of imprisonment 
which a person may be unde^oing. A Bom* 
L.R. 934. 


1145 


THE ALL INDIA DIGEST, 


1146 


Cpim> Pro. Code (Acts Y of 1898, X of 1862, 

X of 1872, XXYoflSei and Ylll of 1869) 

“Continued. 

(609) — Ss. 118, 123— Order for security for 
more tlion one year and imprisonment for I no 
years on failure — Validity . — Where a Magis- 
trate ordered the accused to give security for a 
period of more than oue year, and by the saino. 
order directed that, on failure to give security, 
he should bo imprisoned for two years, held, 
that the order was made without jurisdiction 
and could not be cured by the District Magis- 
trate reducing the period of security to one 
year and the period of imprisomnout in default 
of giving security to one year. 2 Weir 57. 

(610) — S- 118 —Excessive security.— The 
second proviso to s. 118 is that the amount of 
every bond shall be fixed with due regard to 
the circumstances of the case and shall not be 
excessive. Where, although upward of two and 
a half months had elapsed since tho date of 
the Magistrate’s order requiring security, the 
person asked to furnish security had not been 
able to do so and was in prison, tho High Court 
reduced the amount of the sureties. 23 A. 80. 

(611) — Ss. 118, 123, 128 ( = C Miu. Pro. Code, 
1882, SS.118, 123, 128) — Atoardof impi isonment 
passed in anticipation of failing to give security 
— Validity : — S. 118 does not authorize the 
award of imprisonment in anticipation of the 
accused failing to give security. Rat. bn. Cr. 
C. 395 = Cr. Rg. 52 of 1888. 

(612) — Ss. 118,123,397 {Crim. Pro.Code,1882, 
ss. 118, 123, 397) — Imprisonment in difnuU 
of giving security — Sentence on otfendcr already 
senteTiced far another o£fence . — The imprison- 
ment ordered in dofauu of giving security is 
not a punishment for another offence, 'i’hcre- 
fore, when a sentence of imprisonment on con- 
viction for an ononce is passed upon .a person 
alreitdy imprisoned for default of giving security 
under s. 123, the commencement of tho sen- 
tence oil the conviction ought not to be post- 
poned until tho teimination of the imprison- 
ment under the security order. L.B.R. (1872 — 
1892), 363. 

(613) — Ss. 116, 123, 400, 439 — Appeal or 
revision, from orders requiring security for good 
behaviour — Irregularity . — Where a Magistrate, 
acting under s. 118, Grim. Pro. Code, submit- 
ted bis order requiring the accused to execute 
a bond with sureties for confirmation to the 
Sessions Judge, and the Sessions Judge, before 
whom the accused did not claim any right of 
appeal under s. 406, Crim. Pro, Code, con- 
firmed the order, held^ on revision, that orders 
under s. 118, Orim. Pro. Code, which embrace 
orders requiring the confirmation of the 8es- 
sions Judge under s. 123 and these not so re- 
quiring, being appealable under s. 406, Crim. 
Pro. Code, to the District Magistrate, the 
abused should have so appealed, and that, as 
ho had been in no way prejudiced by the order 
of the Sessions Court, revisionul interference 
was not necessary. 2 O.C. 307. 

(614) Sst 116, 406 — Appeal from an order 
*0 gwe security to keep the peace . — Although 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 aud VIH of 1869) 

— continued. 

s. 406 gives a right of appeal to the District 
^lagistrate from an order to give security for 
good behaviour, there is no right of appeal 
trom an order to give seeiuity to keep tho peace. 

27 A. 623-A.W.N 1905. 135 = 2 A.L.J. 716. 

(615) — Ss. 118, 406 ( = Crxm. Pro. Code, 1862, 
ss. 118 and 406) — Appeal from an order under 
s. 118— Local enquiry. — A Magistrate hearing 
an appeal from an order under s. 118, Crim. 
Pro. Code, made a local enquiry, but did not 
place on the record the information w’hicb ho 
obtained in the course of such enquiry. Held 
that, as there was room to presume that the 
results of tho enquiry would have iuflaenced 
the mind of the Court either for or against the 
appellant, there was sufficient ground for order- 
ing a ro-hoaring of the appeal. A.W.N. 1896, 
73. 

(GIG) 6’s. 110, 118 and 43? — Discharge — 
Further inquiry — "Accused person." — A person 
against whom proceedings under Chap. VIII 
of the Crim. Pro. Code, are being taken is an 
“accused person” within the meaning of the 
s. 437 of tbeCodo. A person against whom pro- 
ceedings are taken under s. 110 ot tho Crim. 
Pro. Code may be considered to be in the 
position of an accused from tho time that he 
appears before the Court till the conclusion of 
the proceedings, and, if not called upon to 
furnish security, he may be regarded as dis- 
charged. If his evidence has been called for 
and taken as sufficient to justify the Magis- 
trate in declining to Luke security, be must 
still be regarded as discharged, and not as 
“acquitted.” It is not desirable that the Dis- 
trict Magistrate should exercise the power of 
revision arbitrarily or harshly in such cases, 
except under the safeguards provided by s. 437, 
If further evidence ij> forthcoming, it may just 
as well be taken and considered in the same 
piocceding.s, instead of waiting until further 
information is had. This constitutes the 
“further inquiry” contemplated by that 
section, and a necessary ingredient is that 
fresh evidence is forthcoming on tho part of 
the prosecution. That another Magistrate 
should hear and decide tho matter on the same 
ovidciico is not what is contemplated. 20 
P.L.R. 1904. 

(61 () Ss. IIS (<5) and 5G2 — Security pro- 
ceedings— Minor need not execute personal bond 

— Burma Gambling Act, s. 17. —Under c\. (3) of 

s. 118, Crim. Pro. Code, the personal bond of 
a minor is not required. It is sufficient if the 
bond ia executed by his sureties. The pro- 
visions of s. 118, cl. (3) are generally applicable 
to bonds given in criminal cases, and would 
apply to bonds given under s. 562, Crim. Fro. 
Code and under s 17 of the Burma Gambling 
Act. 2 L.B.R, 168. 

(618) — Ss. 118, 406— Sre BUR. ACT I OF 
1899, s. 17. U.B.R. (1897—1901). Vol. 1, 227. 

(619) — Ss. 118 and 12Z—See Appeal 23 
P.R. 1886 Cr. 
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(620)— S. 118— See PEN.VL CODE, s. 75, 
L.B.R. (1872—1892). 490, 

(G‘21)— S^. 118. 123 (1 to 6 except 4). 438 (1) 
—See Reference to High Court, 23 C. 
249. 

(622) — S-i. 118. proviso (3). 562— Sec 

Security FOR GOOD behaviour, 4 L.B.R. 
12 = 6 Cr. L.J. 123. 

(623) — S. 118— See SURETY, 18 P.R. 1906 
Cr. = 14P.L.R. 1907 = 5Cr. L.J. 148 = 5P.W.R. 
1907 Cr. 

(623-a)— S. 118 -See Nos. 297, 438, 473. 487, 
483, 489, 497, 518, 523. 532, 533, 553. 551,561, 
562, 563, 566, 537, 588, 589, 592, 596, 616, 
supra, and No. 2927, infra. 

S. 119 (-1882, a. 119). 

(624) '-S. 119 (2) (c) ( = Crim. Pro. Code, 
1S72, s. 142) — Petitions relatimj to criminal 
charges transmitted by post,— It is not incom- 
petent for a ^lagistrate to receive and to take 
action on petitions relating to criminal charges 
when transmitted to him by post. In such a 
case, the Magistrate must act upon his own 
discretion. 2 Weir 149. (D., 2 Weir 467]. 

(625) — Ss. IPJ, '409, 253, 259, 437— Order of 
^discharge under s. 119'— Jurisdictionof District 
Magistrate to direct ' further inquiry ' under 
s. 437 — Scope and applicability of s. 437 — ‘ Dis- 
charge'— Meaning. -Where a Magistrate, after 
hearing the evidence adduced on behalf of an 
accused person, ‘ discharges ’ him under .s. 119, 
Crim. Pro. Code, held, th.at a District Magis- 
trate has no jurisdiction to order further inquiry j 
under s. 437 of the Code. S. 437, Crim. Pro*. 
Code, undoubtedly applies to disposals under 
ss. 253 and 259 and possibly to a disposal under 
s. 209 also. But the discharge under s. 119 is a 
different matter. The jurisdiction given by 

8, 437 should not be applied to cases under Ch. 
VIII, at any rate, to cases where before making 
an order under s. 119, the Magistrate has called 
on the person, into whese conduct the inquiry 
i.s made, to establish his defence. The term 
‘ discharge ’ may have two meanings and s. 119 
indicates that its meaning in that section is 
non-technical. The ‘discharge’ of s. 119 is t 
merely ‘a permission to depart.’ 6 M.L.T. 
133 = 33 U. 85 = 20 U,L.J. 137 = 4 Ind, Cas. 
1057 = 11 Cr. L.J. 162. 

(626) Ss. 119, 437 — Release or discharge — 
Fresh proceedings.— An order under s. 119 of 
the Grim. Pro. Code disposiug of a case on a 
finding that it was not necessary to order 
security to be furnished, whether it amounts to ' 
an order of discharge or release, is no bar, | 
under s. 437, to the institution of a fresh 
security proceeding against the same person. 
A.W.N. 1899, 203. [F., 24 A. 148 : R., A.W.N. 
1900,206, CO.C. 263. 2 A.L.J. 489j. 

(627) — Ss. 119, 209, 263, 259, 437— FUR- 
THER Enquiry, 6 M.L.T. 133. 

(G27-a) — S. 119 — See Nos. 470, 490, 693 
486-a, supra, and No. 3006, infra. 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

S. 120 ( = 1882, s. 120). 

(628)— Crim. Pro. Code, ss.llO, 118, 120, els. 
(2) (2), 123, 327 — Postponement of order for secu- 
rity- Impnrisonment in default of security . — N.K., 
was, on the 7th April, 1900, ordered to execute 
a bond for his good behaviour, and, in default, 
to be rigorously imprisoned for one year. He 
failed to do so and was consequently imprisoned. 
On the 3rd May, 1900, N.K. was sentenced to 
undergo rigorous imprisonment for one year for 
an offence under s. 451, I.P.C., committed on 
the 27th December, 1899. The Magistrate 
ordered that “the uuexpired portion of the award 
under s. 110, Crim. Pro. Code, will, under 
s. 120 (1). Crim. Pro. Code, be resumed on the 
expiry of the present sentence.” Held, that 
s. 120 (1), Crim.PrD. Code, was inapplicable and 
that the order directing the unexpired portion 
of the imprisonment, ordered under s. 110, Crim. 
Pro. Code, to take effect after the substantive 
sentence or imprisonment, w.\s illegal, as the 
person in respect of whom an order was made 
under s. 110, Crim. Pro. Code, was not, when 
the order was made, sentenced to, or undergo- 
ing a sentence of, imprisonment, and cl. (2) of 
the same section does not enable the Magistrate, 
who tried the offence under s. 451, 1.P.C.,toalt€r 
the date fixed by the Magistrate who made the 
order under s. 123, Crim. Pro. Code, for com- 
meucement of the period of imprisonment, 1 
L.B.R. 14. (L.B.R. 1872—1892, 364, D.). 

(628-a) — S. 120 — See Nos. 422, 608, supra, 
S. 121 ( = 1882, s. 121). 

(629) — S. I2l — Bond for security for good 
behaviour — Subsequent unexplained possession 
of valuable clothes — Forfeiture . — Where a per- 
son, who was ordered to give security for good 
behaviour, was found in po.ssession of costly 
cloths for which he could not satisfactorily 
account and the police applied for an order for 
forfeiture of the security bond, held, that 
there was no breach of the bond. 2 Weir 57. 

(630) — S. 121 — Bonds for good behaviour — 
Orounds of forfeiture — Section exhaustive . — 
Where an accused is not shown to have com- 
mitted an offence, or to have attempted to do 
so, or to have abetted such a thing, held, his 
bond for good behaviour could not be forfeited 
under s. 121, Crim- Pro , Code. S. 121, Crim. 
Pro. Code, is explicit, and, so far as bonds for 
good behaviour are concerned, is exhaustive, 
though it might not be so as regards bonds for 
keeping the peace. 5 P.R. 1910 Cr. 

(631) — Ss. 121 and ^61—See JOTJGMENT, 
L.B.R. (1893—1900), 626. 

(631-a)— S. L21—See Nos. 574, 599, supra. 

S. 122 ( = 1882. 8. 122). 

(632) — S. 122 — NurWt^. grounds for refusing. 

— A Magistrate should not refnse to accept as 
sureties persons otherwise fit, because those 
persons are relations of the person ordered to 
give security. On the other hand, it is » moat 
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useful qualification in the persons toudcrcd us 
sureties, if they be in other respects suitable. 
25 A. 131. [iif., 1 S. L.R. 46 Cr.j. 

(633) — S. 32‘-i — Sureties for good behaviour . — 
The fact that a proposed surety has. on one 
occasion, offended against the law and been 
punished for an offence under the Indian 
Penal Code, does not of itself render such 
person for ever afterwards unfit to bo the surety 
of a party who is required to give security 
for good behaviour. 26 A. 189. 

(634) — S. 122 — Inquiry as to fitness of surety 

— Recording evidence on oath- — A Magistrate 
holding an enquiry as to the fitness of a surety 
has power to record evidence on oath in the 
exercise of the power and duty conferred and 
imposed on him by s. 122. 26 A. 371 = A. W. 

N. 1904, 52. (A.W.N. 1898, 154 and A.W.N. 

1903, 36, R.). 

(635) — S. 122 — See SURETY, 2 S.L.R. 15 
0r. = 10 Cr. L. J. 230, 2 S.L.R. 11 Cr. = 10 Cr. 
L.J. 225. 

(635-a)— S. V22~See Nos. 524, 655. 576, 
590, 597, supra. 

8. 123, paras, 1, 2, 3, 5 and 6 ( = 1882, 

B. 123) ; para 4, new. 

(636) — S. 123— Person imprisoned for failure 
to give security — When imprisonment begins — 
While a person, who is committed to prison 
under s. 123, Grim., Pro. Code, for failure to give 
security to be of good behaviour, is sentenced 
to imprisonment on conviction of an offence, 
the term of imprisonment cannot be deferred 
but must commence at once. 6 Bom. L.R. 
1098. 

(637) — S. 123 ( = Crim. Pro. Code, 1882, 
s. 123)— Security for good behaviour — Af)pcal. 
— No appeal lies to the High Court from an 
order by a District Magistrate under s- 123 of 
the Grim. Pro. Code, confirmed by the Sessions 
Judge on reference, detaining a person in prison 
till he should provide security for good behavi- 
our. 9 C. 878. [Compared, L.B.R. (1893— 
1901), .381; If., P.L.R. 1900 59=15 P.R. 
1900 Cr.] . 

(638) — S. 123 (=s. 123, Crim. Pro. Code, 
2882— Jurisdiction 0 / Jomt Sessions Judge . — 
A Joint Sessions Judge appointed to try “ all 
cases which may be committed for trial by the 
Magistrates ” of the District, has no jurisdic- 
tion to pass orders on a reference under s. 123, 
Grim. Pro. Code. Rat. Un Cr. C. 830, F.B.= 
Cr, Rg. 73 of 1898. 

(639) — S. 123 ( = CrijK. Pro, Code, 1882, 
s. l23)—8ccurit/y to keep the peace or for good 
behaviour.— There is nothing in s. 123, Crim. 
Pro. Code, 1882, which requires a Magistrate 
when^ he has ordered an accused person to give 
security for more than one year, to r«for such 
order for confirmation to the Sessions Judge. 
The order is perfectly valid withoutsuch confirm- 
ation. L.B.R. (1872—1892), 279. 


(CIO) — S. 123, sub-sec. {2)—Refcreiu:c to Ses- 
sions Judge under — Disposal <f case by Sessions 
Judge u'ithont notice to accuseil, legality of . — A 
District Magistrate submitted a case to the 
Sessions Judge, under s. 123. sub-sec. 2 of the 
Code, and tbe Sessions Judge passed orders 
withoutgiving any notice to the accused. Held. 
that the Sessions Judge was bound to fix a da)- 
for the hearing and to give reasonable notice to 
the accused and to hear him, if ho wished to bo 
heard, either personally or by pleader. 3 L.B. 
R. 43. 


(641) — S. 123 (2) — Security for good beha- 
viour — Iniprisoinncnt in default . — When the 
period for which security is demanded exceeds 
one year, if security is not given, the Magistra- 
te cannot award imprisonment in default. Ho 
must direct the detenticn of the accused pen- 
ding the orders of the Sessions Judge to whom 
the proceedings must be submitted. U-B-R. 
(1897—1901), Yol. 1, 26. 


(642) — S. 123 {2 ami 3) — Pouer of Additional 
Sessions Judge to deal u'ith a reference . — An 
Additional Sessions Judge has no power to deal 
with a reference under s. 123, sub-sec. (2) 
and to pass orders under sub-sec. (3). Tbe 
fact that in the Code of 1898 the Legislature 
has substituted the words “Sessions Judge” 
for the words ‘Court of Session” seems 
to make it clear that it was the intention to 
limit the power of dealing with references under 
the section to the Sessions Judge. 2 L.B.R. 
16. (Rat. Un. Cr. C. 830, F., L.B.R. (1893— 
1900), 245 and 381, R.) 

(643) — Ss. 123, 121 ( = Crim. Pro. Code, 1882, 
ss. 123, 121) — Default in furnishing security — 
Term of imprisonment . — Under s. 123, Crim. 
Pro. Code, it is not competent to a JIagistrate 
to award a shorter term of imprisonment in 
default of security than that for which security 
is required, but if he thinks that the term 
ought to be shortened, the proper course is to 
report tbe matter to the District Magistrate 
with a view to his taking action under s. 124. 
Rat. Un. Cr. C. 668 = Cr. Rg. 25 of 1893. 


(644) — Ss. 123 and 397 — Committal to prison 
for failure to furnish security — Sentence of xm- 
prxsonmeyit . — When a person is committed to 
prison under s. 123, Crim. Pro. Code, for 
failure to give security to be of good behaviour, 
he is not undergoing a “ sentence of imprison- 
ment" within the meaning of s.397, Crim. Pro. 
Code. 27 M. 525. [R., 6 Bom. L.R. 1098]. 


(645) — Ss. 123, 397 — “ Undergoing ’’ sentence 
of imprisoximeni — Commitment to prison for 
failure to give secuiity for good behaviour . — 
When a person is committed to prison under 
s. 123, for failure to give security for good be- 
haviour, he is not undergoing a sentence of 
imprisonment within tbe meaning of s. 397. 
2 Weir 452. [R., 2 Weir 462.] 

(646) — 123, 397 — Detention in prison in 
default of giving security — “ Undergoing a 
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sentence of prisonvient ” — Imprisonment for 
snbstnntive offence, when should commence . — 
“ A person who ha.s been committed to prison, 
or is detained in prison” under s. 123, Grim. 
Pro. Code, is not ‘‘undergoing a sentence of 
imprisonment” within the meaning of s. 397, 
Grim. Pro. Code. Where a man so committed 
or detained is convicted and sentenced to im- 
prisonment for a substantive offence, the sen- 
tence should run concurrently with the period 
of detention imposed under s. 123. 11 Cr. L.J. 
15^4 Ind. Gas. 603 = 3 S.L. R. 114 Cr. 

(647)— S. 123— See APPEAL, 9 C. 878. 

(618)- Ss. 123, 390 and 397— Sec L\IPIiISOX- 
MENT, 2 L.B.R. 72. 

(019)— Ss. 123, 397— Sec SECUHITY FOR 
GOOD BEHAVIOUR, 30 A. 334 = A. W.N. 1908, 
133 = 5 A. L.J. 318 = 7 Cr. L.J. 127 = 4 M.L.T. 
41, P.B., 3 S.L.R. 114 Cr. 

(650)— S. 123— Sec SENTEX'CE, Rat. Un. Cr. 
C. 584. 

(051)— Ss. 123, 397— See SentexX'E, Rat. 
Un. Cr. C. 970. 

(062)— S. 123— See SESSIONS JUDGE, J UR1.S- 
DICTION OF. 24 C. 155. 

(053)- -S.s. 123, 193— Stx' TRIAL, Rat. Un. 
Cr. C. 830. 

(653-rt)— S- 123— See Nos. 220, 422. 429. 
488, 519. 556, 567, 575, 570, 577, 583. 591, 608, 
009. Oil. 012, 013, 619, 021, supra. 

S. 124, paras 1 and 3 ( = 1882, s. 124j ; 

para 2, new. 

(654) — Ss. 124, 125 and 126— Sec SECURITY 
FOR GOOD BEHAVIOUR, 8 O.C. 245 = 2 Cr. 
L.J. 507. 

(654-a) — S. 124 — See Nos 491, 643, supra. 

S. 125 ( = 1882, 8. 125). 

(655) — S. 125 — Power to cancel a bond. — 
The provisions of s. 125 only gives the power to 
cancel any bond executed. Therefore, an 
order for cancelling a bond cannot be made 
before it has been executed. 32 C. 948 =~ 9 C> 
W.N. 860 = 2 Cr. L.J. 550. 

(656) — S. 125 — District Magistrate's power to 
cancel b<nul for keeping the peace. — The juris- 
diction conferred by s. 125 is not an appellate 
or revisional, but an original, jurisdiction. 
That iSf if after a bond has been executed, it is 
made to appear that, by reason of the circum- 
stances as they exist at the date of the applica- 
tion, that is, circumstances subsequent to the 
date of the execution of the bond, the con- 
tinuance of the latter is no longer necessary, 
the District Magistrate may cancel it. In 
other words, while District Magistrate may, 
in case of an executed bond, hold, for sufficient 
reasons, that it is no longer necessary and 


! Grim. Pro. Gode (Acts Y of 1898, X of 1882, 
; X of 1872. XXY of 1861 and YIII of 1869) 

I — continued. 

; accordingly cancel it, he has no power to declare 
j that it was never necessary. 32 C. 948 = 9 C. 

I W.N. 860 -2 Cr. L.J. 550. [Overruled, 1 M. 
L.T 368 = 11 C.W.N. 25 = 34 C. 1 = 4 O.L.J. 
4281. 

! (657) — Ss. 125 and 476 — Power of the District 

Magistrate to cancel bail bonds under s. 125 — 
Sanction to iwosecutc— 'Whether Magistrate 
acting under s. 125 has Jurisdiction to sanction 
: prosecution under s. 476.- and others 
I having been bound down by the Sub- Divisional 
( Magistrate in a proceeding under s. 107, Grim. 

' Pro. Code, at the instigation of the petitioner 
J who filed some rent receipts, the District 
i ^fagistratc cancelled the bonds executed by 
: them for keeping the peace, and, holding that 
the rent-receipts were forgeries, sanctioned, 
under s. 476, Grim. Pro. Code, the prosecution 
of the petitioner for an offence under s. 471, 
I.P.C. Held that, as the District Magistrate 
acted under s. 125, Grim. Pro. Code, the rent- 
receipts did not come before him in a judicial 
! proceeding, and be had no jurisdiction to sane- 
i tion prosecution under s. 476, Grim. Pro. Code. 

I 14 C.W.N. 306. 

(058)— s. 1-25— See SECURITY BOND, 34 C. 1 
= 11 C.W.N. 25 = 4 C.L.J. 428= ICr. L.J. 399 
= 4 M.L.T. 308, F.B. 

oo,(Co8-a)— S. 125— Nec Nos. 482, 491,624,668, 
654, supra. 

S. 126 ( = 1882, 3. 126). 

(058-6) — S. 126 — See No* 054, sttpra. 

S. 127 ( = 1882, 8. 127 ; 1872, s. 480). 

(G58-C) S. 121— See No. 3112, infra. 

S. 128 ( = 1882, 8. 128). 

{658-f/) — S. 128 — See No. 611, supra. 

S. 131 ( = 1882, s. 131). 

(659i— Ss. 131, 133, 136 and 140— 
NUIS.VNCE UNDER CRIM. PRO. CODE, 18 
M.L.J. 216 = 3 M.L.T. 403 = 31 M. 280=8 Cr. 
L.J. 151. 

S. 133 ( = 1882, 8. 133; 1872, 8. 521 ; 1861, 

8. 308). 

(660) — S. 133 — Scope. — The .scope of the 
section is limited to injuries arising or likely to 
arise to the members of the general unascer- 
tained mass of the public whose ordinary 
avocations m.iy take them to theneighbourhood 
of a building supposed to be in a dangerous 
condition. A Magistrate cannot, under the 
section, order the owner to repair his house 
standing in its own compound some little 
distivnee from the public road. 20 A. 

A.W.N. 141. 

(661) — S. 133 — Section applicabU to phj^iieol 
removable nuisances. — S. 133 is an emergent 
section framed to deal with evils either existent 
or imminent. It is clearly applicable only to 
physical obstruction or nuisance which is 
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capable of being removed ; it must bo a physical 
obstacle, and it must be actually in situ. 
Hence, it could not be made use of to put a 
stop to and prohibit certain objectionable 
accom^niments to ceremonies practised by \ 
a religious sect to the discomfort and i 
annoyance of the majority of their fellow- | 
townsmen. A.W.N. 1901, 126. f.lpur.. 23 A. 
247. 21 A. 441]. i 

i 

(662) — S. 133 — Bona fide dispute ns to exis- j 

tence of public right — Applicability of section . — j 
The provisions of s. 133 and the following 
sections do not apply to cases where there is a 
bona fide dispute as to the existence of a public j 
right ; and s. 133 does not contemplate an , 
enquiry into disputed questions of title 4 j 
Bom. L. R. 687. (22 B. 989. 12 C. 137. 11 
C. 8, B.). I 

I 

(663) — S. 133 — Nuisance, tohat amounts to . — 

Any ob«truction on a public road is a nuisance, 
whether in point of fact it causes practical in- 
convenience or not. The motive, with which a 
public highway is obstructed, is absolutely I 
irrelevant. 23 A. 1S9 = A.W.N. 1901, 30. ' ' 

(664) — S. 133 — Public nuisance — Public right I 

of way.— ■Held, that the fact that the residents i 
of a particular village had a right to take their 
cattle across a field was not sufficient to consti- 
tute a public right of way. A.W.N. 1906, 190 = 
4Cr. L.J. 65. | 

(665) — S. 133 — Obstruction to highway — Re- ' 
ference to Jury— 'Bon^ fide question of title— 
Power of Magistrate to decide. — It is not open 
to any person, illegally causing obstruction to 
public property, to set up a bogus question of \ 
title for the purpose of ousting the jurisdiction 
of^ a Magistrate ; and, notwithstanding the 
raising of such a question, the Magistrate is 
entitled to bear the case sufficiently to make 
up his mind whether or not a bona fide question 
of title is raised. But, where a bona fide 
question of title is raised, the Magistrate ought | 
not to proceed under s. 133, but should leave 1 
the matter to bo decided by a Civil Court. 28 

®8 = A.W.N. 1903, 202 = 2 A.L.J.599 = 2 Cr. 
L.J. 817. 

133 ( = Crim. Pro. Code. 1882, 
s. 133). Where there is a bona fide dispute 
etween a private individual and the Govern- 
ment as to the right to the ground on which an 
encroachment is alleged to have been made by 

building a wall, a Magistrate 
Should not proceed under s. 133, until that 

i® settled. Rat. Un. Cr. C. 378 = Cr. 
Bg. 29 of 1888. 

Magistrate acting under 
should first of all satisfy 
as to the bonafidesot the claim, if any, 
ana then determine whether the parties should 

Civil Court. Where the 

9 t.rF, **“^ad of , doing so, proceeded to 

^ewr.the following question to thq jury ; “ Is 
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there a public right of way at the points where 
the building, whose removal is ordered, 
stands?” held, that it was not a proper refer- 
ence. 31 C. 979 = 9 C.W.N. 72. [/?., lOC.W. 
N. 845 = 4 Cr.L.J. 42J. 

(6681 — S. 133. — In proceedings under s. 133 
of Crim. Pro. Code, if the opposite party raises 
the contention that the way alleged to bo 
obstructed is not cue, which is or may be 
lawfully used by the public, the Magistrate 
should find whether the objection is a bona 
fide one, and if he finds that it is so, he should 
abstain from further action until the public 
right of way is determined by a competent 
Court. The jury, in such a case, is not com- 
petent to report that the way obstructed is used 
by the public, for, the decisiou of that matter, 
affects the right of the Magistrate to interfere 
under s. 133. It is only when the Magistrate 
is competent to pass an order under s. 133, 
that a jury can be appointed to sde whether it 
is a reasonable and proper order. 3 C.W.N. 
345. 

(669) — S. 133. — Where, in proceedings under 
s. 133, Crim. Pro. Code, it is contended that 
the way is not a public one, the only issue 
which arises for the Magistrate’s decision is 
whether the objection so raised is a bona fide 
objection or a mere pretence. He has no 
jurisdiction, instead of coining to an express 
finding on this issue, lo proceed to determine 
whether or not there is a public way. 7 C.W. 
N. 117. 

(670) — 5. 133. — This section does not intend 
that a Magistrate should decide any question of 
title ; it only authorises him to decide whether 
an obstruction on a public way is unlawful. 
When a question of title is involved, he should 
stay proceedings and refer the complainant to 
the Civil Court. 4 C.P.L.R. 142. 

(671) — Ss. 133, ±38 and 139 — Obstruction to 
a pathway— Bono, fide claim of right. Magis- 
trate to decide the question of — Jury, function 
of. — When a complaint is made to the Magis- 
trate of an obstruction in a pathway, alleged to 
be public, and the opposite party appears and 
claims the pathway to be a private one, it is the 
duty of the Magistrate, before any proceedings 
are taken under s. 133, and before any reference 
is made to a jury appointed under s. 138, to 
himself determine whether the claim set up 
by the opposite party is bona fide, and 
whether the road or pathway is a public path- 
way. The jury appointed under s. 138, are 
simply persons selected by the parties to deter- 
mine, in an informal way, whether the order, 
as passed by the Magistrate, for the removal of 
an obstruction, is or is not a reasonable order and 
it is not competent to the Magistrate to leave to 
the jury the decision of the question whether 
a pathway is public or not, and whether the 
claim of private pathway set up is 6o»a fide or 

not. 10C.W.N.845=4 Cr. L.J. 42. 
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Grim. Pro. Code (Acts Y of 1898. X of 1882. 
X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

(G7'2) — Ss- 133, 137. — When aiury is claimed 
aud appointed, they have only to try the ques- 
tion whether the Maj'istrate’s conditional order 
is reasonable and proper. 31 C. 979 = 9 C-W.N- 
72. 

(673) — 5.9. 133. 13S.433 { = Crhn. Pro. Code, 
1882, ss. 133, 138, 435) — Derision of Jury — 
Poivcr of District Magistrate to call for it under 
s, 435. — The decision of a Jury, appointed 
under s. 13S of the Grim. Pro. Code, is not a 
proceeding in a Criminal Court which the Dis- 
trict Magistrate can call for and examine and 
refer to the High Court under the provisions of 
s. 435 of the Crim. Pro. Code. Rat. Un. Cr. 
C. 336 = Cr. Rg. 25 of 1887. 

(674) — Ss. 133, 139— Conditional order of 
Magistrate — Reference to jury— Majority of the 
jury against the order-~Order absolute, validity 
of, — Where, in showing cause against a con- 
ditional order under s. 133 being made absolute, 
the party, against whom the order was made, 
claimed the appointment of a jury, and the 
majority of them were against the order, held, 
that the order of the Magistrate making his 
conditional order absolute, upon the report of 
the jury, was neither reasonable nor legal 5 
C.W.N. 566. 

(G75)— S. 133~~Jurisdiction of Magistrates — 
Bona fide claim of title — Duty of Magistrate. — 
When the acts complained of .against a person 
amount to a nuisance, it is a prima facie case, 
which a Magistrate has jurisdiction to deal 
with. Where an obstruction to a public right 
of way is complained of, if a Magistrate finds 
that there is a claim of title, which is bona fide, 
he should give an opportunity to the person 
raising that claim to establish it in a Civil 
Court. Failing his doing so, the Magistrate is 
bound to proceed with the case ; this limitation 
or restriction does not apply, when the case is 
one affecting the public health or safety. 8 C. 
W.N. 143. 

(676) — S. 133 — Bona fide claim of right — 
Jurisdiction of Magistrate.— It does not fellow 
that, because the land over which a right of 
way is claimed belongs to any particular person, 
therefore that person must necessarily be act- 
ing bona Me, when he denies that there is a 
right of way over his land. The question of 
bona is a matter of fact which has to be 
inquired into like any other question of fact. 
Where there is in fact a bona fide claim of right 
in a case in which a person is required to 
remove a nuisance, the Magistrate’s jurisdiction 
is ousted, and he has no power to make an 
order under s. 133. 1 G. L. J. 434 = 2 Gf L J 
349. 

(677) — S. 133 — Respective duties of the Magis- 
irate and of the Jury — Conviction under Indian 
Penal Code, s. 263, not conclusive. — A Magis- 
trate, passing an order against a person under 
s. 139, Crim. Pro. Code, cannot do so, xelying 


Grim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

merely upon a conviction of the person under 
s. 283, I.P.C.. in respect of the same 

matter, but must follow' the procedure laid 
down in s. 133 and the subsequent sections of 
the Crim. Pro. Code. Prior to the appoint- 
ment of a jury, the i^Iagistrate .should himself 
determine the question, which is the most 
important question in proceedings under s. 133, 
Crim. Pro. Code, and which alone gives him 
jurisdiction, namely, whether the pathway, in 
w’bich the obstruction is said to have been 
erected, was in facta public pathway or not. 
Where the Magi.strate referred the whole case 
to the jury and the jury returned a verdict that 
the order was a proper order, but that thero.od 
was a private road. Held, it was incumbent 
upon the Magistrate to determine the latter 
point and not leave it to the jurv. 3 C.L.J. 
360 = 3 Cr. L.J. 331. 

(678) — S. 133 — H)icroachmenl on unmetalled 
portion of Govenimcnt road. — Where a person 
built a wall encroaching upon the unmetalled 
portion of a Government road, he might be 
properly proceeded against under s. 133, Crim. 
Pro. Code. A.W.N. 1901, 25. 

(679) — S, 133 — Prescriptive right of public to 
user of xoay across a ford — Damming the stream 
by erection of a bund—Dcsuetude of a right to 
erect a bund — Competency of Magistrate to pass 
orders. — Where the petitioner erected a bund 
in a fordable stream, thereby causing obstruc- 
tion and nuisance to the public in the lawful en- 
joyment of the right of way through the stream, 
and it was found that the public had been 
exorcising their continued right of way across the 
stream without obstruction for a period of over 
20 years, held, that, even if the petitioner had 
previously a right to obstruct the stream by 
erecting the bund in question, it could only 
have been one of easement, and the petitioner 
had lost such right by long desuetude, while 
the public have acquired a prescriptive right of 
way across the stream. Held, also, that, even 
if the petitioner had a subsisting right to dam 
the river, such right should be exercised subject 
to the maxim sic utere tuo ut alienumyion 
laedas and not so as to cause unjustifiable ob- 
struction and nuisance to the public. The 
Magistrate was, therefore, competent to pass an 
order for the removal of the obstruction. 32 C. 
930 = 2 Cr. L.J. 762. 

(680) — S. 333 ( = s. 521, Crim, Pro- Code- 
1872, — Power of stopping proceedings — 
sional powers of High Court. — Where a Magis- 
trate is satisfied that there was no cause for 
acting under s. 521, he is ac liberty to let the 
proceedings drop. The propriety of such a 
finding is not a matter for the consideration of 

the High Court. 1 C.L.R. 486. C^-i 8 ^ 
883.] 

(681) — S. 133.— On a Magistrate satisfying 
himself that there is no necessity for 
ceeding further under s. 621 of the Crim. 

Code, 1872, he can drop the matter. 8 0. 8W* 
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Grim. Pro. Code (Acts V of 189S. X of 1882, 
X of 1872, XXY of 1851 and YIll of 1869} 
— continued. 

(682) — 5. 133 — Revival of proceedings under, 
after previous cancellation. — There is no bar in 
law to the revival of a proceeding under s. 133 
with regard to the same matter, which had 
been previously dropped, provided there are 
materials before the Magistrate upon which he 
could act prima facie. 5 C W.N. 173 

(683) — S. 133 — Burial ground, order closing, 
if can be made under, — An erder prohibiting the 
use of a grave yard is not such an order as can 
bo made under s. 133, Grim. Pro. Code. 12 C. 

W.N. 70. 


(684) — S. 133 — Opening a new market by the 
side of an old market — Order closing the new 
one. — A person, who opens a new market close 
to an old one, cannot be held to be Ciirrying on 
a trade or occupation that is injurious to the 
health or physical comfort of the community. 
Therefore, no order under s. 133 can be passed 
closing the new market. The mere fact that 
the people in one market are sometimes forcibly 
dragged from it to the rival institution will not 
support an order under s. 133, although the 
offenders can be prosecuted criminally for such 
assault. 14 M.L.J. 207. 


(685) — Ss. 133, 137. — Merely because there is 
already one market in a village, a man who 
opens another market close to it cannot be held 
to be carrying on a trade or occupation that is 
injurious to the health or physical comfort of 
the community; nor doesthe fact that the people 
in one market are sometimes forcibly dragged 
from it to the rival institution, justify an order 
under s. 133, Grim. Pro. Code. 2 Weir 62. 

(686) — Ss. 133, J39 — Houses of prostitutes, 
existence of, by the road-side. — The mere 
existence of houses of prostitutes by the road- 
side, and the fact that they ply their trade in 
them, cannot affect the physical comforts of the 
passers-by. 5 C.W.M. 866. 

(687) -S. 133 ( = Crim. Pro. Code, 1872, 
8. 521) — Disobedience to order promulgated by a 
public servant — Penal Code, s. 188. — Under 
8. 521, though a Magistrate is authorised to 
suppress a trade or occupation injurious to the 
health or comfort of a community, ho cannot 
order pig-styes to be built at a certain distance 
from the a6adi, and the disobedience to such 
an order cannot be punished under s. 188, I.P. 
O. 8.C. 60, Oadh. 

(688) — S. 133 {3)( = CHm. Pro. Code, 1882, 
s. i3S{3)~“ Trade or occupation” — Proprietor of 
O cremation-ground. — The proprietor of a crema- 
tion ground cannot be said to be carrying on any 

occupation ” within the meaning of 
P* ^83 (8), inasmuch as he merely puts his land 
disposal of any one who wishes to cremate 
* uf u makes his profit by charging 

a high rent to a tenant who sells wood to the 

relatives of the deceased. 28 C. 428 = 2 C.W.N. 



Grim. Pro. Code (Acts Y of 1898. X of 1882 

X of 1872, XXY of 1861 andYIII of 1869) 

— continued. 

(689) — 5s. 133, 136, 140 { = Crim. Pro. Code, 
1882, ss. 133 136 and 140) — Disbocdience of 
order miders. 133and under s. 140 — PcnalCode, 
s. 188. — Where an order has been issued under 
s. 133, and the person on whom it has been 
served does not perform the act he is directed 
to do, or do what is open to hiiu, namely, to 
appear on the date fixed and show cause against 
the order, or apply for the appointment of 
a jury, he is treating such order of a 
competent authority with contempt, and 
for such contempt, he renders himself liable to 
punishment under s. 188. If such order has 
been ii^de absolute, and after the notice con- 
templated by that section and the refusal still 
by the person concerned to obey that order, 
that would bo again punishable, and the person 
making it would have the power to enforce all 
the remedies mentioned in s. 140. When 
once an order has been made absolute under 
s. 136, it is incompetent for the party, against 
whom it has been made, to go behind it and 
question its validity in any way. 13 A. 577. 
lF.. is M.L.J, 216 = 31 M. 280 = 3 M.L.T. 
403; D., 18 A. W.N. 141 = 20 A 501; R., P.L. 
R. 1900, 24]. 

(690) — 5s. 133, 136 i = Crim. Pro. Code, 
1872, ss. 521, 525) — Order under s. 521. objection 
to — Taking evidence — Procedure. — When the 
person to whom an order under s. 521 has been 
issued appears to show cause against it, the 
JIagistrate is bound to take evidence, 8 C.L. 
R. 431. 

(691) — Ss, 133, 137- — If an accused, against 
whom an order is issued under the provisions of 
s. 133, Grim. Pro. (Mde, appears to show cause, 
the Magistrate is bound to proceed under s. 137 , 
Grim. Pro. Gode 1898, 1 Boro. L.R. 783. 

(692) — Ss.l33 137 — Before aconditional orde. 

passed under s. 133 of the Code of Crimina 
Procedure can be made absolute under s. 137, 
there must be evidence on the record, taken in 
the presence of the person called upon to show 
cause against the order, justifying the order. 
It is not merely necessary to hear the evidence 
for the defence, but the evidence on which the 
order is to be based must also be recorded. 147 
P.L.R. 1901. (24 C. 396, F.). 

(693) — 5s. 133, 137 — Order without taking 
evidence — \Vaiver by party, effect of. — In a case 
under section 133, if the party summoned 
appears and shows cause, the Court is to apply 
the provisions of s. 137, the language of which 
is mandatory, and the only course open to the 
Magistrate is to take evidence, even if the party 
agrees to abide by the decision of the Magistrate 
based, not upon evidence legally received but 
upon information gathered upon local enquiry 
for, no waiver on the pari of the party can con- 
fer on the Magistrate authority to act in a 
manner not prescribed by the Legislature. 11 
Cp. L.J. 1=4 Ind. Gas. 436=10 G.L.J. 482. 
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Crim. Pro. Code (Acts Y of 1898. X of 1882 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

(694) Ss. 133, 137 — Notice to show cause — 
Subsequent failure to produce evidence — Final 
order— Dispute between Government andapri- 
vate individual. — If a person to whom a notice 
has been issued unders. 133 appears and shows 
cause, his subsequent failure to produce evi* 
dence does not justify the final order under 
s. 137, until the ^Magistrate has satisfied himself 
from evidence recorded before him that there 
is an unlawful obstruction. The proceeding 
under s. 133 is not the proper procedure to fol- 
low when there is a dispute between the Govern- 
ment and a private individual. 2 Bora. L.R. 818. 

(605)— Ss. 133, 137, 140— Penal CdHe (Act 
XT^X of ISGO), s. 88 — Conditional order, vague 
and indefinite — Fuial order, scope of. — An order 
under s. 133, Crim. Pro. Code, must be such 
that the persons, against whom it is directed, 
can learn from its terms what it is that they are 
to do for the purpose of complying with it. 
Whore a conditional order made under s. 133, 
Crim. Pro. Code, was itself too vague and inde- 
finite, the High Court set aside the final order 
passed under s. 137, Crim. Pro. Code, and de- 
cline to send back the case for retrial, on the 
ground that, under the lattersection, the Magis- 
trate could only decide on the rcasonableiTcss 
or propriety of the conditional order, and was 
not competent to go behind it. 11 C.L.J. 114. 

(696) Ss. 133, 137, 140 — Conditional order 
by 07W Magistrate — Order absolute by another 
Magistrate with second class powers— Notice — 
Bona fide claim of title, — Where a Deputy 
Magistrate required the petitioner to appear 
and show cause before a second class Magistrate 
why a conditional order unders. 133 should 
not be made absolute, held, that the latter 
Magistrate, and not the Deputy Magistrate, 
was entitled to make the order absolute, and to 
have the notice under s. 140, issued. Proceed- 
ings under ss. 133 to 140 are inapplicable to 
cases in which there is a bona fide claim of 
title. 2 Weir 61. 

(697) — Ss. 133 and 140 ( = ss. 133, 140, Code 
of 1882)—Poiuerof Magistrate to order removal 
of burning ghat — .4cfs done by a private pro- 
prietor on his property— Notice,— A Magistrate 
has no power, under s. 133, to direct the re- 
moval of a burning ghat. What he has juris- 
diction to direct is that the proprietor should 
“ remove the nuisance in other words, take 
such steps as would result in the cremation of 
corpses at the place 'ceasing to be a nuisance to 
the public. That is also the form in which the 
notice under s. 140, should be drawn up. Al- 
though a burning ghat or cremation ground 
may not in itself be a nuisance within the 
meaning of cl. 2, s. 133, still a Magistrate will 
have jurisdiction under that clause, if it is 
shown that such a ghat or ground is in such an 
offensive state or that cremation is carried on 
upon it in such an offensive manner as to be a 
source of injury, danger or annoyance to per- 
sons living m the vicinity. A private owner 


; Crim. Pro. Code (Acts Y of 1898, X of 1882. 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

may be guilty of acts done on hi.s private pro- 
perty, if it may give rise to a public nuisance 
to those living in the neighbourhood. There- 
fore. the owner of a cremation-ground may 
fairly be held to create a nuisance, if ho allows 
the cremation of bodies upon that ground to be 
so performed as to annoy or endanger the lives 
and properties of persons living in the vicinity. 
In such cases a Magistrate has jurisdiction 
to proceed under the second clause of s. 133. 
2S C. 425 = 2 C.W.N. 113. 

(698)— Ss. 7,^5, 138 { = Crim. Pro. Code, 1882, 
ss. 233, 138) — Application for appointment 
of Jury Duty of Magistrate. — Where a person, 
against whom an order under s. 133, calling 
upon him to remove an obstruction, had been 
communicated, applied for the appointment of 
a Jury, held, that the Magistrate had no dis- 
cretion in the matter and should not make the 

without appointing the Jury. 2 

W6ir 63« 

(099)— Ss. 7.35, 755, 755,759, 141 ( = Cnm. 
Pro. Code, 1872, ss. -522 , 523).— Where a jury 
IS demanded under s. 523, Crim. Pro- Code, 

18 <2. the Magistrate is bound to appoint one 
and cannot decide the matter bv’ local enquiry. 

2 C.L.R. 509. ^ 

(700) — Ss. 755. 138 — Verdict of jury given on 
mere local inspection— Legality.— 'The verdict 
of a jury, appointed under s. 138, given on 
mere local inspection, without taking any evi- 
dence, is illegal. 6 C.W.N. 886. 

(701) — Ss. 755, 139 — Building encroaching 
on n public v'ay — Bona fide claim cf right, 
effect of, on jurisdiction.— -Where an encroach- 
ment is made on what is admittedly a public 
way, it is not necessary, in order te give juris- 
diction to the Magistrate, that there should be 
a finding as to the bona fide character of any 
claim that might bo made by the accused j>er- 
son to any particular piece of ground on which 
the encroachment is made. 6 C.W.N. 886. (15 
C. 564, 17 C. 562, 25 C. 278, D.). 

(702) — Ss. 133, 342, 488 — Person against 
whom proceedings under s. 133, Crim. Pro- 
Code, are taken, whether accused person — Eza- 
vUnation onoath — Penal Code.s. 795 .— Proceed- 
ings under s. 133, Crim. Pro. Code, are more 
of the nature of civil than of criminal proceed- 
ings, and a party to such a proceeding is not 
an “ accused person ” within the meaning of 
s. 342 of the Code. There i.s nothing, therefore, 
to prevent his being examined on oatbt and if 
he gives false evidence, he may be prosecuted 
for an offence unders. 193, I.P.C. 9 C.W.N. 

983 = 2 C.L.J. 149. 

(703)— Ss. 233 and 437 ( = Crim. Pro. Code, 
1S82, ss. 755, 43?)—Poirer of District Magis- 
trate to order further enquiry. — Although a 
District Magistrate no i>ower under s. 437, 
to order a further enquiry in a proMeding 
under s. 133, the High Court will not set 
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€rim. Pro. Code (Acts V of 1893, X of 1882 , 
X of 1872, XXY of 1861 and VIU of 1869) 
— continued. 

aside the whole of the proceedings upon this 
ground alone, if it appears that the High Court 
itself will have directed the Subordinate Magis- 
trate to hold a further enquiry upon the matter 
being referred to it by a District Magistrate. 
28 C. 425 = 2 C.W.N. 113. [B., 17 C.P.L.R. 
127]. 

(704 and 705)— Ss. 133, 487 ( = Crivi. Pro, 
Code, 1882, ss, 133, 487) — Order to remove 
branches of trees, on police report — Jurisdic- 
tionr^Pisobedience , — On a police report, a notice 
was issued by a Deputy Magistrate to the 
accused to cut down the branches of a tree of 
his, which overhung a certain house and were 
thus dangerous in affording facility to thieves. 
Seld that the Magistrates had no jurisdiction 
to make the order under s. 133, Crim. Pro. 
Code. A Magistrate who makes an order under 
s. 133, Grim. Pro. Code, for the removal of a 
nuisance, cannot himself try and convict the 
person to whom such order was directed and 
who has disobeyed it. A.W.N. 1883, 222. 

133, 556— Magistrate issuing/ notice 
ClMirnian of Local Board — Case should not 
be tried by him . — It is highly undesirable that 
a Magistrate should judicially act in a case 
which he has himself extra-judicially investi- 
gated, and in which, upon facts so investigated, 
ho has come to conclusions of fact adverse to 
the party against whom he subsequently 
initiates proceedings under the criminal law. 
rherefore, where a Magistrate, as the chairman 
of a certain Local Board, issued a notice 
calling upon the petitioner to remove a certain 
obstruction, and the petitioner submitted a re- 
presentation which proved infructuous, and 
subsequently the Magistrate initiated proceed- 

petitioner under section 133 of 
the Criminal Procedure Code. Held, that the 
concern of the Magistrate with the case is not 
merely m a public capacity so as to take the 
case out of section 566 of the Crim. Pro. 
f ; A*. 2 = 4 Ind. Cas. 437 = 10 

(5 A.L.J. 357, A.W.N. 1908, 95, 
7 Cr. L.J. 393. i?.). 


(707) S. 133 — Effect of order under section, 
See ACT I OF 1877, s. 42, 17 B. 293. 

« 183— See Bom. ACT VII OF 1867, 

«. 38,6 Bom. L.R. 368. 

Dispute as tc 
POSSESSION OF IMMOVEABLE PROPERTY, 4 

M. 121 = 2 Weir 118. 

1*^3— See INOCULATION, L.B.R 

(1898—1900), 646. 

133— See JURISDICTION 
A« W.R. 434 = 3 B.L.R. 

Vtf p 1 A 24 = 12 W.R. P.B. 18, 7 

W.K. II, 47, 95, 6 C. 291 = 7 C.L.R. 433, 

l®®*“See Magistrate, Juris- 
diction OF, L.B.R. (1893—1900), 574. 


Crim. Pro. Code (Acts Y of 1898, X of 1882 » 

X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

(716) — Ss. 133, 135, 137, 138— See Nuisance 
UNDER Crim. Pro. Code, 2 P.R. 1903 
Cr., 4 P.R. 1897 Cr., 5 P.R. 1S90 Cr.. 39 P.R. 
1889 Cr., 47 P.R. 1888 Cr.. 17 P.R. 1886 Cr., 
19 P.R. 1887 Cr.. A.W.N. 1900, 204. 

(717) — Ss. 133, 137, 437— Sec NUISANCE 
UNDER Crim. Pro. Code, 24 C. 395 = 1 C.W. 
N. 217. 

1718) — S. 133— See PENAL CODE, s. 198, 
L.B.R. (1872—1892), 363. 

(719) - -Ss. 133. 144— See PENAL CODE, 
s. 188, Rat. Un. Cr. C. 81. 

(720) — S. 133— See RIGHT OF SUIT, 6C. 291 
= 7 C.L.R. 433. 

(720-rt) — S. 133 — See Ncs. 7, 8, 659, supra ; 
and Nos. 760, 761, 762, 775, 776, uifra. 

S. 134 ( = 1882, s. 134 ; 1872, s. 622 ; 1861, 

8- 309). 

(721 and 722)— Ss. 134. 143, 144— See NUI- 
SANCE UNDER Crim. Pro. Code, 8 A. 99, 16 
C. 9. 

S. 135 ( = 1882,8. 135 ; 1872, 8. 523 ; 1861, 

8. 310;. 

(723) — Ss. 135, 138 — Reference to Jury. — A 
Magistrate should nob refer any question to the 
Jury, under s. 138, until il has been first 
determined that the place where the obstruc- 
tion is alleged to have been caused is a public 
place. He may then require the Jury' to deter- 
mine whether the order is reasonable and 
proper. 2 Weir 64. 

(723-n) — S. 135 — See Nos. 699, 716, supra. 

S. 136 ( = 1882, 8. 186 ; 1872, 8. 525 ; 1861, 

8. 311i. 

(723-5)— S. J 36 —See Nos. 659, 689, 690, 
supra. 

S. 137 ( = 1882, 8. 137 ; 1872, 8S. 525, 527 ; 

1861, es. 311, 313). 

(724) — S. 137 {=Crim. Pro. Code, 1882, 
s. 137) — Conditional order made absolute with- 
out examining witnesses. — Where, ou cause 
being shown why aconditional order under s. 183 
should not be made absolute, the Magistrate 
referred the objectioon to a Subordinate Magis- 
trate for report, and, on the report being 
favourable to the party concerned, the Magis- 
trate made the order absolute on a personal 
inspection of the spot, without taking any 
evidence whatever, held, that the procedure 
was ab initio illegal. 2 Weir 62. 

(725) — S. 137— Sec ACT I OF 3877, s. 42, 16 
C. 460, F.B. 

{725-n)— S. 187— See Nos. 672, 685, 691, 
692, 693, 694, 695, 696, 716, 717, supra. 
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Crim. Pro. Code (Acts Y of 1898. X of 1882 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

— S. 138. para 1 ( = 1882, s. 138; 1872. ss. 523, 

524) and para 2, new. 

((26) Ss. JJ8. 141— Extension of time to jurors 
fen' making their report. — Where an application 
for extension of time within which to deliver 
their verdict is made by the jury, no proceedings 
can be valid, until it has been disposed of. The 
Magistrate appointing the jury has the discre- 
tion whether or not to extend the time to the 
jurors to give their verdict. Such an exercise 
of discretion is a condition precedent to the 
passing of an order under s. 141. The power 
to extend or refuse to extend time is expressly 
conferred by the last clause of s. 138. 23 A 
159 = A.W.N. 1901. 30. 

{ill)- Ss. 2SS, 141 — Obstruction to highway 
-- Verdict of jury appointed for that purpose . — 
Although the verdict of a majority of the jury 
must be accepted by the Magistrate, this means 
that the jury should have heard together and 
tried the matter w-hich had been referred to 
them : the decision of three of them acting in 
the absence of the other two is wholly invalid. 
23 A. 159-A.W.N. 1901. 30. 

(728) — s. 1.3S (1 )— Penal Code, 

s. 183. Rat. Un. Cr. C. 342 = Cr. Rg. 33 of 
1887« 

(72S-U)— S. 138~6VcNos. 8, 671.673, 698, 
699. 700, 716, 723, swpra. 

S. 139 ( = 1882, s. 139 ; 1872. ss. 523, 526). 

(728-6)— S. 1.39— Sec Nos. 8, 671, 674, 686, 
699, 701, supra. 

S. 140 ( = 1882, a. 140 ; 1872, ss. 525, 526 : 

1861, ss. 311. 312), 

(728-c)— S. 140— See Nos. 659, 689, 695, 
696, 697, supra. 

S. 141 ( = 1882, s. 141 : 1872, s. 523, para 

4 )- 

(723-d)— S. 141— See Nos. 699, 726, 727, 
supra. 

S. 143 ( = 1882, 8. 143 ; 1872, s. 519 ; 1861. 

B. 63). 

(729) — S. 143 ^Penal Code {Act XLV of 1860) 
s. 290 — Wen-king huski-ng -machines at night . — 
When the Magistrate, in a case under s. 290, 
I.P.C., without recording evidence on the issue 
whether the use of the husking-machines com- 
plained of did or did not cause any common 
injury, danger or annoyance to the people in 
general occupying property in the vicinity, 
ordered the accused under s. 143 of the Grim. 
Pro. Code, not to continue the use of the 
machines during the night from 12 midnight 
to 5 a.m. held, that, though the Magistrate's 
proceedings were not without jurisdiction, they 
were irregular, as he was not justified in refus- 
ing to take the evidence tendered by the parties 
bearing on the question at issue. 34 P. L R. 

1908. 


I Cnm. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

(730)— s. 143— Sec Nuisance under 
Penal Code, 8 A. 99. 

(731) — s. 143 — See PENAL CODE, ss. 188, 

I 290, 19 M. 464 = 1 Weir 247 = 6 M.L.J. 181. 

(732) — Ss. 143. 417 — See PENAL CODE, 

ss. 188, 290, 7 M.L.J. 33, P.C. 

(733) — S. 14.3 — See PENAL CODE, ss. 2G8, 
290, 69 P.L.R. 1904. 

(733-n) S. 143 — See Nos. 313, 721, supra, 
and No. 762, infra. 

S. 144 ( = 1882, s. 144 ; 1872, s. 518; 1861, 

ss. 62 and 63). 

(734) — S. 144 (—Crim. Pro. Code. 1S72, s. 618) 

I —Scope of the section. — The application of s. 518 

is confined to the particular net from which 
danger is apprehended, and does not authorize 
an order prohibiting a course of conduct or an 
occupation involving a series of acts done at 
certain intervals and spreading over a period 
of time. It is exprcssl}- stated that the direc- 
tion authorised is to abstain from a certain act, 
and that the section is intended to provide for 
cases when a speedy remedy is desirable, and 
when the procedure in s. 521 (s. 133) would be 
ineffective. 2 Weir 67. 

(735) -Ss. 144. 145 and 246 ( = ss. 144, 145, 
146, Code of 1882) — Scope of the sections - — 
Chapter XI of the Crim. Pro. Code, in which 
s. 144 appears, relates to inferference or dealing 
of some kind with the land itself or with some- 
thing created or standing upon it ; and the 
section is directed to the prevention or the 
direction by a prompt order of some definite 
act on the part of an individual, so that injury 
or nuisance may not be caused. Ss. 145 and 
146, which are in the next chapter, deal with 
the possession of property, and are sections 
which may be appropriately referred to, where 
it is desired to prevent interference by one party 
with the collection of rent by another and 
matters of similar kind. 19 C. 127. 

(736) — S. 144 — Order under the section, wh^ 
can be made — s. 188, I.P.C. — Before a Magis- 
trate can take action under s. 144, he must he 
of opinion that immediate prevention or speedy 
remed}* is necessary, and when he has made up 
his mind that it is so, he must state the material 
facts in his order. 32 C. 935 = 9 C.W.N. 864 = 
1C.L.J. 216 = 2 Cr.L.J. 215. [R., 11 C.W.N. 
223], 

(737) — If a Magistrate apprehends a brea^ 
of the peace, he can restrain temporarily th® 
exercise by any private persons of their lawful 
rights, to prevent that result, anddisobedien^ 
to such an order is an offence under s. 

Penal Code. 5 C.W.N. 329. (10 B.L.R. 443. F.). 

(738)— S. 244{ = CHm. Pro. Code, 1872, s. 518) 

— To abstain from a certain act,** 
of the expressUm . — Where an order under 
requires the petitioner to abstain 
interference with a certain mutt »U“ 


1165 


THE ALL INDIA DIGEST. 


1160 


Grim. Pro. Code (Acts Y of 1898, X of 1882, 
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I Grim. Pro. Codo (Acts Y of 1898. X of 1882. 

X of 1872. XXY of 1861 and VlII of 1869) 
! — continued. 


property appertaining to it. the order is an order 
to abstain from “a certain act,” within tho 
meaning of tho section. 3 M. 354 = 2 Weir 90. 

(739) — S. 244. — Where, in a dispute between 
the members of the Hanifi and the Shaft sects j 
about the use of a certain mosque, the ^lagistratc i 
passed an order addressed to the members of ; 
both the sects which was to be observed in regard 
to the entry of tho mosque by the members of 
tho rival seots, held, that the order waaono to 
“abstain from a certain act, ” although it was | 
nob so in form, and the order was therefore [ 
within the powers conferred by s. 144, Grim. Pro. 

Code. 24 M. 262 = 2 Weir 611. 

(740) — S. 144 { = Crivi. Pro. Code, 2S6I. ] 
$. 62. — Fonn of order uiuier. — An order under 

s. 62 of the Grim. Pro. Code, should be a written ; 
order addressed to a particular individual. ' 

Rat. Un Cr. C. 30 = Cr. Rg. 10 - 8 — 1870. 

I 

{rtn)S. 144 { = Crim. Pro. Code of 1872, ! 
s. 51.9) — Nature of order under. — A Magistrate ' 
cannot make an order, under s. 518 of the 
Grim. Pro. Code (of 1872), which has more ! 
than a temporary operation- Tho grant of 
what is, in effect, a perpetual injunctiou is | 
entirely beyond his powers. 5C 7 = 4C.L.R. 
30y, F.B. (6B.L.R. 74, F.B., 18 W.R. Cr. i 
^7 = 10 I.L.R. 434, F.B., 2 C. 293,6 N.W.P. 
104, R.) [F., 4 C.L.R. 410, 8 C. 580, 10 A. ! 
115 = 8 A.W.N. 25, 19 C. 127, 30 C. 155, F.B.. i 
17 A.W.N. 50.]. I 

I 

(742)— S. 144 ( = s.521 of 1872).— k Magis- ; 
trate has no power to pass a perpetual injunc- 
tion under s. 518 of the Code. 8 C. 580 = 11 I 
C.L.R. 414. (5 C. 7, R.) [72., 17 A.W.N. 50] . j 

(748) — S. 144. — A JIagistrato is notcompeteol I 
to make an order under s. 144. which is not 
limited in time, but, on the face of it, purports 
to be of the nature of a perpetual injunction. 

7 C.W.N. 140. [Dwc., 6 C.L.J. 186 = 11 C.W. 
N. 942 = 34 C. 897]. 

4 

(744) — S. 144. — A Magistrate has no power 
to make an order under s. 144 directing the 
petitioners who are cultivating raiyatsto refrain 
from reaping tho crops they have sown, unless 
they paid the rents claimed to be due from 
them to tho Government or the Government 
farmer. 8 C.W.N. 378. [F., 13 C.W.N. 188J. 

(745) — S. 144 — Power of Magistrate to adju- 
dxcate U'pon questions of title. — A Magistrate, 
under s. 144 of the Grim. Pro. Code, is to make 
an order with the object of preventing a breach 
of the peace if ho considered a breach of the 
place was imminent. It is not his business, 
nor has beany jurisdiction, to adjudicate upon 
fmy question of title or possession. 2 Weir 93. 

(746) — S. 144 — Object of order — Prevention of 
pecuniary lose to a party — Remedy in Civil 
Court. — 8. 144 of the Crim. Pro. Code can- 
not apply, to a case where the object of the 


order under the section appears to have been 
merely to prevent pecuniary loss to the opposite 
party. The proper remedy for tho party 
aggrieved lies in the Civil Court. 11 Cr. L.J. 
11 = 4 Ind. Gas. 577 = 13 C.W.N. 188 = 5 M.L. 
T. 92. 

(747) — s. 144 { = Crim. Pro. Code. 1872, 

s. 518) — Order under — Protection of property.— 
An Older under s. 518 of the Crim. Pro. Code, 
1872, cannot be made merely for the protec- 
tion of property. 9 C. 103. [72., 19 C. 127]. 

(748) — 5. 144 — Order to hold hat on certain 
days, whether legal. — Although a Magistrate 
acting under s. 144 is empowered to make an 
order prohibiting a person from bolding a hat 
on certain specified days of the week, the terms 
of the law do not empower a Magistrate to 
make a direction that the hat should be held 
upon certain d.iys, le^rving tlic party no option 
to hold his hat upon some other days than 
those on which his rival bolds his hat- 31 C. 
990 = 8C.W.N. 781. 

(749) — S. 144 — Order prohibiting the holding 

of a hat — Legality. — The object of s. 144 is not 
that the orders should be made proscribing the 
holding of hats indehnitely within a certain 
area for two months. Where an order under 
s. 144 enjoined the petitioner not to establish a 
rival market within a quarter of a mile of a 
certain market place, held, that it was not a 
proper order, as it did not mention any limits 
of time, and there was nothing in the order to 
indicate whether the petitioner would be enti- 
tled to hold any market at aijy time within a 
quarter of a mile. 11 C.W.N. 223 = 5 Cr. L.J. 
43. [72., 34 C. 897=11 C.W.N. 942 = 0 C-L.J. 

186 = 6 Cr. L.J. 194, F.B.j. 

(750) — S. 144 — Pou'er to mahe an order of 
irrevocable nature. — The order of a Magistrate 
directing, under s. 144, the division of crops 
between the tenants and a rival Zemindar, is 
an orderof an irrevocable nature, and such as 
the law does not empower him to make. 32 C. 
154. 

(751) — S. 144 — Claim of right — Jurisdiction 
of Criminal Courts. — Where a Raja applied for 
an order directing the petitioners to take cer- 
tain idols in their possession to his bouse, and 
to perform the worship of the idol there, held, 
that a Criminal Court had no power to decide 
the question of any such rights as claimed by 
the Raja and to pass an order, thereupon, 
under s. 144. 8 C.W.N. 376. 

(752) — S. 144 — Prohibition of collection of 
rents — Penal Code, s. 188. — A Magistrate has 
no power to pass an order, under s. 144, Crim. 
Pro. Code, directing certain persons to refrain 
from collecting rents from the tenants. Dis- 
obedience to such an order will not constitute 
an ofience under s. 188, Penal Code. 9 C.W.N. 
392. 
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(753) — S. 144 — Stopping the erection of an 
embankment which mnij cause loss to others— 
Legality — Executive order — Magistrate's ex- 
planation supplementing the order passed. — An 
order under s. 144, Crim. Pro. Code, cannot be 
passed where the object of the order is merely 
to prevent pecuniary loss to any person. 
Where the Deputy Commissioner ordered the 
petitioner to stop the erection of an embank- 
ment, on the ground that the erection might 
cause groat loss to the opposite partv, and in 
his explanation to the High Court submitted 
that his order was an executive order having 
for its object the prevention of a disturbance of 
the peace, held, that the order was illegal and 
should be set aside, inasmuch as it could not 
have been passed under s. 144. Crim. Pro. 
Code, its object being merely to prevent loss to 
the opposite party. 13 C.W.N 188 = 5 M.L.T. 
92. 

(754) — S. 144 — Order directing i a person to 
abstain from mnnagement oj temple until the 
eviction of another person.— Where an order 
passed under s. 144. Crim. Pro. Code, directed 
a person not to interfere with the m.anagcment 
of a certain "kovil" and also directed him to 
abstain from taking any part in the manage- 
ment until another person should be duly 
evicted from the management by due course of 
law, held, that the first part of the order was 
an order to “ abstain from a certain act ” within 
the meaning of these words as used in the sec- 
tion and therefore made with jurisdiction. 
Held, further, that the second part contravened 
the provisions of s. 144, sub-s. 5 and to that 
extent was made without jurisdiction. 24 M. 
45.;; (19 C. 127, DisL). [ft., 17 C.P.L-R. 133J. 

(755) — S. 144 { = Crim. Pro. Code, 1861, s. 62) 
—Order directing removal of embankment. — An 
order directing the removal of an embankment 
whereby the adjacent lands of the complainant 
are in danger of being flooded, cannot bo made 
under s. 62, by a Subordinate Magistrate. 2 
Weir 66 = 5 M.H.C. App. 19. 

(756) — S. 144 ( = Crim. Pro. Code, 1882. s. 144) 
— Light of public worship. — Persons of whatever 
sect are at liberty to erect buildings and there- 
in conduct public worship on their own land 
provided they neither invade the right of pro- 
perty enjoyed by their neighbours nor cause a 
public nuisance, and are also entitled to con- 
duct religious processions through public streets \ 
if they do not interfere with the ordinary use > 
of such streets by the public and subject to 
such directions as the Magistrate may lawfully 
give to prevent obstruction of the thoroughfare 
or breaches of the public peace. 2 Weir 70 = 

8 M. 304, 

(757) — S. 144 — Magistrate' s power to restrain 
the exercise of a legal right— Order of High 
Court allowing Hindus to pass a masjid in pro- 
cession-interpretation oj the order . — Although 
a Magistrate may, on an emergency, restrain 
temporarily the exercise ofa legal right in order 


to preserve the peace, his authority to do so is 
co-extensive with such emergency, and, wbeu 
it ceiises, he should secure to every person the 
enjoyment of his legal right, and by means of 
, proper precautions, deter those who seek to 
invade the right of others. Where the High 
' Court held that the Hindus were entitled to 
pass or re-pass a in procession, attended 

with music, on all lawful occasions and in a 
lawful manner, so as not to disturb the respon- 
dents or other persons assembled for the per- 
formance of religious ceremony, held, that the 
decree ought not to be interpreted so as to mean 
that the Hindus should bo prohibited from 
passing in procession with music, merely because 
the respondentsand other persons Iwid assembled 
under the guise of religious worship, in order 
to prevent the playing of music by the Hindus. 
Held, further, that in .such cases the respond- 
ents should fix certain hours for worship on 
I those days in which the Hindu procession had 
to pass the mosque. 2 Weir 74. 

(758) — 6'. 144( = Crim. Pro. Code, 1882, 
s. 144) — Lawful use of public street. — No per- 
.sons have a right to obstruct others when mak- 
ing a lawful use of a public street, and a custom 
founded on religious intolerance cannot be re- 
cognised. If the members of any sect desire to 
prevent the use of the streets in the neighbour- 
hood of their houses by members of any other 
sect, they should erect their houses on streets 
which are private property. 2 Weir 89. 

(759) — S. 144 — Extension of period of two 
months by repeating order.— A. Magistrate has 
no power to extend the period of two months 
prescribed by s. 144 of the Crim. Pro. Code 
by repeating the order on a subsequent 

date. 11 Cr. L.J. 12 = 4 Ind. Cas. 590 = 13 C. 
W.N. 195 = 5 M.L.T. 96. 

(760) — Ss. 144, 133 { = Crim. Pro. Code. 
1372, ss. 518, 521) — Orders regarding custody 
and guardianship of children. — An order 
regarding the custody and guardianship of 
children cannot be made under s. 618 or under 
s. 521. 2 Weir 66. 

(761) — Ss. 144, 133 {=Crim. Pro. Code. 1872, 
ss. 518, 521) — Scope of the sections. — S- 518 is 
ancillary to .s. 521 and. therefore, where s. 521 
does not apply, s. 518 also is inapplicable- 2 

Weir 66. 

(762) — Ss. 144, 143, 133 { = Crim. Pro. Code, 
1872, ss. 518, 519, 521)— Order prohibitii^ 
btfrials, — An order prohibiting burials in certain 
places, on sanitary grounds, cannot be made 
under s. 521, Crim. Pro. Code, The order should 
be made either under s. 518 or s. 519. 2 Weir 
64. [ft,. 1 Weir 247 = 19 M. 464L 

(763) — Ss. 244, 147 (=Crim. Pro. Code, 

1861, ss. 62, 320)— Bight to use a pathways 
Right to flow of water — Power of Subordinate 
Magistrate to try cases under s. 320 . — 
right to use a particular pathway is a real righ* 
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coining under s. 320 of the Code. Therefore, 
any Magistrate, other than a District Magis- ‘ 
trate, has no power to makes an order under ‘ 
s. 62. 2Ueir65 = 3M.U.C. Ap. 23. 

(764) — A right to a flow of water and to have ; 
an order passed to have a sluice demolished 
comes under s. 320 (s. 147). The person to 
adjudicate upon this question of public right 
of user is, therefore, a person having the powers 
of the Magistrate of the District. Thejurisdic- ; 
tion of Subordinate Magistrates is, therefore, 
barred. 2 Weir 69. I 

1765) — S. 144 — Timeduritig which prohibitory ' 
order toreviain in force, not specified — Order, i 
validity of , — An order made under s. 144 is not 
bau, because it omits to state that its operation 
is confined to two months, or some shorter 
period from the making thereof. Under the j 
provisions of cl. (5) to s. 144 of the Code, an 
order under s. 144 only enures for a period of 
two months, and, therefore, unless there is 
something to the contrary in the order, it must 
be presumed that the order is to be limited to f 
the period of two months specified in the Code. 1 

34 0.897 = 6 C.L.J. 186 = 11 C.W.N. 942 = 6 Or. 
L.J. 194, F.B. I 

1766) — S. 144 — Order issuing notice under 
subsequent confirmation of the order on cause 
shown, whether extends the period of operation 
of the first ol der. — Where the Magistrate made 
an order issuing a notice under s. 144, Crim. 
^o. Code, against a person not to do a certain 
thing and directed him to show cause on a 
subsequent day against the order and, on such 
cause being shown, refused to withdraw the 
order, held, that the order issuing the notice 
■was an order under s. 144, Crim. Pro. Code, 
and, as such, could remain in force for two 
months from its date, and the confirmation of 
the said order on a subsequent day on cause 
being shown could not extend the period of its 
operation beyond these two months. 13 C.W.N. 

199 = 8 M.L.T. 96. 

(767) — S. 144 { = Cri7H. Pro. Code, 1872, 
^•^18 — 8. 144 of the Code of 1882 — Order under 
the section, duration of — Breach of orders 
y^ors thereafter — Penal Code, s. 188. 
—The Magistrate is not empowered to pass 
an order under 8.518 of the Code of 1872, 
which would have more than a tempo- 
rary operation, and the grant of what 
would be in effect an order for perpetual 
injunction is beyond the magisterial jurisdic- 
tion. The Code of 1882 has recognised the 
principle, and the omission to limit the 
duration of an order under s. 618 of 1872 has 
supplied by s. 144 of the Code of 1882, 
which limits it to two months. Where an 
order, under s. 516 of the Code of 1872, passed 
lu 1876, directing the saraogis to take the 
proceasiop of their idol at a particular hour and 
* particular direction, was not promulgated 
^ain in 1866, the saraogis, taking the proces- 
«on in 1836, contrary to tho order of 1376, 

74 


Crim. Pro. Code (Acts Y of 1898, X of 1882. 
X of 1872, XXY of 1861 and Ylil of 1869) 
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could not be convicted under s. 183, I.P.C., 
as the order could have only .a temporary effect. 
10 A. 115. iR., 10 A. 150J. 

(768)— S. 144 { = Crim. Pro. Code. 1872, 
s. 618) — Illegal order — Jurisdiction of Civil 
Cowr/s.— The powers conferred by the section arc 
large, but they ought, like all other powers of 
discretion created by law, to be exercised in a 
reasonable manner ; and a Magistrate is bound, 
before he issues au order, to satisfy himself 
upon reasonable grounds th.at his order is 
likely to pieveut a riot or affray. Where a 
Magistrate fails to exercise reasonable discre- 
tion, or satisfy himself that his order is 
absolutely required for any of the purposes 
mentioned in the section, and the order made 
by him deprives a man of the right to deal 
with his properties in a lawful way fi r lawful 
ends, such an order may bo set aside by the 
Civil Court as one that the Magistrate was not 
entitled to make. 6 N.W.P. 104. [fi., 5 C. 7, 
F.B.l 


(769) — S. 144 — Interdicting exercise of legal 
right— Penal Code, s. 168 . — The Magistracy 
may, under s. 144, Crim. Pro. Code, in cir- 
cumstances where the public tranquillity is in 
danger, interdict for the occasion the exercise 
of a legal right, and disobedience to the order 
is punishable under s. 183, I.P.C. 18 B. 758. 

(770j— 6’. 144 { = Crim. Pro. Code, 1882, 
s. 144) — Order made without jurisdiction — High 
Court' spower of interference — Charter Act (24 
and 25 Vic. Ch. 104), s. 15 — " A certain act," 
meaning of.~ The High Court can interfere, 
under s. 15 of the Charter Act, with an order 
made by a Magistrate, under s. 144 of the 
Crim. Pro. Code, when the Magistrate has no 
jurisdiction to make the order. f/»\, 19C. 127, 
25 C. 852, 26 C. 188; i?., 31 C. 990]. The 
words “ A certain act" mean a definite act. 
Therefore, an order directing a person not to 
collect rents from tho ryots generally, without 
mentioning any particular ryots, does not come 
within tho terms “a certain act" in s. 144 of 
the Code, and should, therefore, be set aside. 
16 C. 80. [E., 19 C. 127. J. 

(771) — S. ii4 — Order under the section con- 
trary to a decree of Civil Court, effect of . — Whore 
the landlord of a certain share in an estate h.ad 
obtained a decree in a Civil Court for arrears of 
rent and for ejectment of his tenants, and 
obtained also possession under that decree, held, 
that the mere fact that the landlord was unable 
to point out the particular lands of which ho 
had obtained possession under tho decree, 
would not justify an order under s. 144, the 
effect of which would be to deprive the landlord 
of the lands to which he was entitled, and that 
it was on tfie tenants to show what lands they 
held from the landlord. 6 C.W.N. 466. 


(772)— S. 114 — Renewal of order on the expiry 
of two months . — A Magistrate has no jurisdiction 
to make an order for the renewal of an order 
under s. 144, on the expiry of two months. 

7 C.W.N. 140. 
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(773) — S' — Order under the section — 

Appeal— High Co«/-f’.s Act, s. J5.— An order 
which purports to be based upon the legal rights 
of the parcies aticeted by the order, but which 
in fact proceeds upon a misconception of those 
rights, although tbsrt is nothing on the face of 
the order that it is beyond the powers conferred 
by s. 144 of the Crim. Pro. Code, is an order 
which ought not to be allowed to stand. The 
High Court has the power to set aside such an 
order under s. 15 of the High Court’s Act. — Per 
White, C.J. It is doubtful whether the High 
Court, in the exorcise of the powers of superin- 
tendence given to it by s. 15 of the High Court’s 
Act, has the power to revise an order of a Magis- 
trate passed under s. 144 of the Code. 2 
Weir 94. 

(774) — Ss. 144. 426, 439, 440 { — Crim. Pro. 

Code. 16/2. ss. 526. 297) — Intcrjerence b)j 
High Court — Charter Act, s, i-5. — Orders under 
s. 518 not being judicial proceedings, the High 
Court cannot interfere with them under s. 297 
of the Code ; but the High Court can, under 
s. 15 of the Charter Act, set aside an illegal or- 
der made under s. 518. 8 C. 580 = 11 C-L.R. 

414. 19 C. 127J. 

(775) — Ss. 144, 133 {=Criin. Pro. Code, i 
1602, ss. 62, 306) — Cose falling under both 
sections — Non-obse/'vance of the provisions of the 
latter section — Jurisdiction of Civil Courts. — If * 
any part of the ground covered by s. 62 also j 
falls within the scope of s. 303, Crim. Pro. Code, i 
1861, then the Magistrate must conform to the I 
more particulardirectionsof thelatterscction. If 
such procedure is not adopted, the ^lagistrate’s 
order and proceeding.s can be questioned by a 
suit in the Civil Court. 1 N.W.P. 197. 

(776) — Ss. 244, 133 { = Crim. Pro. Code, 2862 j 

ss. 62, 306) — Public nuisances — Applicability of | 
s. 62.— Cases specially provided for in s. 308 ! 
(fi. 133) are, according to a common principle of 
interpretation, taken out of the general provi- 
sions of s. 62 (s. 144). 2 Weir 58. 

(777) — Ss. 144, 145 and 107 — Disc7’etion of 
Magistrate. — Where the defendant is in actual ! 
possession of the land about which the dispute 
has arisen, the I^Iagistrate has a discretion to 
proceed under s. 107 or ss. 144 and 145. 26 M. 

471 = 2 Weir 56. [12., 10 C.W.N. 288 = 2 Cr. 
L.J. 709 = 32 C. 966, 1 S.L.R. 50 Cr.) 

00(778) — Ss. 144, 435 — Revisionalpotoer of High 
Court. '-Xf the orders passed by a Magistrate 
under s. 144 are within the scope of the section 
and he has jurisdiction to make them, it is not 
open to the High Court, as a Court of revision, 
having regard to the provisions of s. 435 (3). to 
consider their propriety. 8 C.W.N. 373. [i2., 4 
L.B.R. 75 = 6 Cr. L.J. 291.] 

(779)— Srf: 144, 435 (5)— A Magistrate, acting 
under s. 144, Grim. Pro. Code, passed the fol- i 
lowing order “ I direct the following persons 
shevadharis, pujairs and the public generally 


j Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YlIIofl869) 

— continued. 

i to abstain from interfering with the in 

1 the performance of the daily puja of the God 
"S itboba at Pandharpur, and direct the badves 
also to perform the same Held, that 

the Magistrate had jurisdiction to pass the 
j order, and that under cl. (3), s. 435, of the Code, 

I the High Court had no power to interfere in 
revision. 4 Bom. L.R. 582. (19 C. 137, 24 0. 
527 = 2 Bom. L.R. 34, Dist.). 

(780) — The High Court ought not to interfere 
with the order passed by a iVIagistratc. who had 
jurisdiction to make such order in case of need, 
under s. 144. Whether the order made was or 
was not the best that could have been made is 
not a question which it has to con.sider. 6 M. 
L.T. 217. 

(781) — Ss. 144, 435, 47G{=^Crim. Pro. Code, 
1662, ss. 144, 435 and 476) — Magistrate making 
inguiry before passing order under s. 144 — 
Stage of judicial proceeding — Power to order 
prosecution for giving false evidence stick 
inquiry — Taking evidence before coming to a 
decision. — A Magistrate, making an inquir)’ 
before the issue of an order under s. 144, is 
acting ilia stage of a judicial proceeding, and 
has. therefore, ju^i^dictio^ to take action under 
s. 476, if he is of opinion that false evidence 
has been given before him. Although a Magis- 
trate acting under .s. 144 mayacton information 
received or on his own knowledge, yet. the 
proviso in the third clause of s. 144, which in 
certain cases authorises the jVfagistrate to pass 
an order exparte, seems to contemplate that, 
ordinarily, an order under the section should 
not be made, without an opportunity being 
afforded to the person against whom it is 
proposed to make it, to show cause, why it 
should not be passed. This necessarily implies 
the power to take evidence before coming to a 
decision, though a Magistrate is empowered to 
act upon what is not legal evidence in cases of 
special urgency. 19 M. 18 = 2 Weir 591. 

(782)— Ss. 144and4H7~Penal Code, s. 188— 
Trial by Magistrate, who made an order wider 
s. 144. of persons who had disobeyed such order. 

— A Magistrate, who made an order under s. 144 
of the Code of Criminal Procedure, is not com- 
petent to try a person for an alleged offence 
under s. 188, Penal Code, the offence being 
alleged breach of the order made under s. 144. 
Crim. Pro. Code, 24 M. 262 = 2 Weir 611- (10 
B.H.C. 424, i?.). 

(783)— S. 144 ( = S. 518, Crim. Pro. Code, 1873) 

— Dispute as to collection of rents — Order prohy 
biting collection, till the right of any party *s 
adjudged by a competent Court, illegal. — Where 
there is a dispute between rival parties as to 
the collection of rents from tenants, a Magis* 
trate is not empowered under s. 518, Crim Pr(^ 
Code, 1672, to make an order prohibiting such 
collection till such time as the right and title 
of both parties is established by the order of 
a competent Court. S J.6. 44 . 
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Crira. Pro. Code (Acts Y of 1898. X of 1882. 

X of 1872, XXY of 1861 and Ylll of 1869) 

— continued. 

(784) — S,144{ = s,62, Crim, 2'ro. Code, J^Cl, | 
Holding Hants — Magistrate empoivered to issue | 
orders of jrrohibUion. — S. 02, Crim. Pro. Code. 
1861, authorises a Magistr.ite, or other olhcer , 
exercising the powers of a Magistrate, to issue 
an order prohibiting a land-holder fiom hold- ' 
ing a on any particular spot on his estate \ 
on particular days, on the ground that such an 
order is likely to prevent a riot or an affray. 

1 J.G. 23. 

(785) — S. ( = Cj-im. Pro. Code. Act X of 

1882, s. 144) — Killing votive aniviolsin 2 >rivate 
/louses. — Where a ^lunicipal bve-law provided 
that killing any cattle in any place not sanc- 
tioned by the committee or without the per- 
mission thereof was illegal and the Magistrate 
with a view to prevent breaches of the peace 
between Hindus and Muhammadans, prohi- 
bited the slaughter of even votive animals ex- 
cept in the slaughter-house, held that the order 
was not illegal. A. W. N. 1886. 258. 

(786 and 787)— Ss. 144 and 145— 6W BREACH 
OP THE PEACE, 12 C.W.N. 1044 = 8 Cr, L.J. 
230, 3 M.L.T. 18 = 30 M. 548 = 7 Cr. L.J. 28. 

(788) — Ss. 144, 146, 192 (2) and 529— See 

Dispute as to possession* of iMMOVEAjiLE 

PROPERTY, 13 C.W.N. 6.80 = 30 C. 370 = 9 Cr. 
L.J. 399 = 1 Ind. Cas. 817. 

(789) — S. 144— See h'ORGERY. 35 C. 820. 

(790 and 791)— Ss. 144. 435— See HIGH 

Court, Jurisdiction* of. Rit. Un. Cr. C. 

967, A.W.N. 1882. 140. 

(792 and 793 )— Sf. 144, 545, 546— See 

aL\GISTRATE, JURISDICTION’ OF, 17 A. 485, 
P.B., Rat. Un. Cr. C. 50. 

(794) — S. 144-See MARKET, A.W.N. 1897. 

69. 

(795) — Ss. 144 and 435— See NUISANCE 
UNDER Crim. Pro. Code, 18 M. 402 = 2 Weir 
91, 2 C.W.N. 572. 

(796) — s. 144 — See Nuisance under Pen.\d 

Code, 14 b. 165. 

(797) — S. 144 — See Penal Code, s. 18S, 32 
C. 793 = 2 Cr. L.J. 760, 14 C.W.N. 231. 30 P. 
R- 1905 Cr. 

(798) — Ss. 144, 146, 146, 435, 439— See REVI- 
SION, 19 C. 127. 

(798-0)— S. 144— See Nos. 446, 464.474, 492, 
719, 721, 722, supra, and Nos. 1310, 2575, 2846, 
2847, 3093, 3417, infra. 

S. US ( = 1882, 8.145,1872,8.530; 1861, 

«. 818 ). 

(790) — S. 145 — Object of the section — Cir- 
cumstances under which the section becomes 
<^licable--N<m-joinder—High Court’s powers 


Crim. Pro. Code (Acts Y of 1898. X of 1882. 
X of 1872, XXY of 1861 and VIU ot 1869) 
— continued, 

— Dutg of Magistrate. — Under s. 145, a special 
jurisdiction is vested in the Subordinate Crimi- 
nal Courts under special circum.stantes and for 
a special purpose ; when either the special cir- 
cumstances do not exist, or when the order 
made under s. 145 does not attain the purpose 
for which the jurisdiction is created, then the 
special jurisdiction vested under the section 
falls to the ground. The circumstances under 
I which the jurisdictioii springs up are those 
which give rise to an apprehension of a breach 
of the peace, and if there is no such approhen- 
I sion, there is no jurisdiction to make the order. 
The purpose the Legislature had in view was 
the prevention of a breach of the peace. If that 
object is not attained by an order purporting to 
I be made under s. 145, it must be taken to have 
' been without jurisdiction, [it., 6 C.W.N. 101. 

2 C.L.J. 271 = 10C.W.N. 257 = 2Cr. L.J. 670 = 

I 33 C. 33.1. Non-joinder of persons concerned 
in a dispute, whose presence is necessary for 
I the purpose of preventingan apprehended breach 
of the peace, involves a question of jurisdiction. 

' and the High Court has power to set aside an 
: order made in a proceeding unders. 145, Crim. 

Pro. Code, in which such person.s are not made 
I parties. 28 C. 446 = 5 C.W.N. 428. {_F., 28 

C. 709 ; R.. 30 C. 155, F.B.; D., 22 A.W.N. Ill 
= 24 A. 443]. 

j (800) — The principal object which a proceed- 

' ing unders. 145 aims at is the prevention of a 
breach of the peace. It cannot be achieved, if 
persons interested in the possession of the laud, 
or at any rate interested in claiming it, are not 
i made parties to the proceeding. (27 C. 892, 4 
' C.W.N. 613, 5 C.W.N. 428, R. [R., 30 
^ C. 155, 6 Cr. L.J. 113 = 24 P. W.R. 1907 Cr. = 

; 7 P.R. 1907 Cr.=7l P.L.R. 1908]. It is 
; the duty of a Magistrate, before he initi- 
' ates proceedings under s. 145, not only to 
; be satisfied that a dispute exists, but also to 
! ascertain as far as possible, who are the parties 
I concerned in the dispute. 6 C.W.N. 101. 24 

C. 55, 1 C.W.N. 3, F.). [/?., 30 C. 155, 6 Cr. 
L.J. 113 = 24 P. W.R. 1907 Cr. = 7 P.R. 1907 
Cr. = 71 P.L.R. 1908]. 

I 

(801) ^ — The object of s. 145 of the above Code 
is to preserve the public peace by allowing the 
Magistrate to determine, for immediate purpo- 
ses, questions of the possession of immoveable 
property. Tbe respective rights of the parties 
to the property in question would be for the 
decision of a Civil Court. U.B.R. (1892 — 1896), 
Yol. I. 23. 

(802) — S.. 145 — Enquiry into question of title 
— Object of section. — A long and minute enquiry 
into questions of title, involving the considera- 
tion of voluminous documentary evidence 
necessarily causes an expenditure of time and 
labour, contrary to tbe intention of s. 145, 
Crim. Pro. Code, which is limited to the one 
issue of possession ; the object aimed at is 
chiefly the immediate prevention of a breach 
of the public peace. S.G. 127« Oudh. 
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Crim. Pro. Code {Acts Y of 1893. X of 1882 

X of 1872. XXY of 1881 and YUI of 1869) 

— continued. 

(803j S. 145 — Scope of the section — Order 
under snb-s. 1 — Power of Magistrate to stay pro- 
ceedings— Effect— Powers of High Court.— The 
procedure provided by s. 145 is intended solely 
tor the purpose of preventing a breach of the 
peace, wtiere a dispute exists concerning land, 
or water, or the boundaries thereof, which 
dispute, if no proceedings were taken, would 
be likely to cause a breach of the peace. The 
institution of such proceedings is a matter 
entirely within the discretion of the Magistrate, 
The Magistrate, acting under the provisions of 
that section, should record an order stating the 
grounds of hi.s being satisfied that a dispute 
likely to cause a breach of the peace in fact 
exists. .\ny inquiry as to possession, that is 
made under the provisions of that section, is 
made, not for the purpose of strengthening the 
position of the one party or of the other in the 
dispute between them, but because such an 
enquiry is necessary for the making of an order 
under sub-s. C, declaring the party in po.ssession 
to be entitled to retain it. until evicted from 
the property in due course of law, and forbid- 
ding all disturbance, until such eviction. 

party to a proceeding under s. 145 is not 
in the position of a plaintiff in a civil suit, 
who has set the Courr. in motion, and has 
a right to require a decision upon the questions 
raised by him. It is competent to a Magistrate 
to cancel an order made under sub-s. 1 of s. 145, 
and to sta> proceedings, if he becomes satisfied, 
whatever the source of his information may be, 
that the state of things does not e.xist which 
alone would give him jurisdiction to proceed 
with the inquiry. If a Magistrate cancels an 
order under s, 145, or refuses to make an order 
at all, no private person has any status to 
contest the propriety of his refusal to make an 
inquiry into the question of possession. An 
order striking off proceedings under s. 145 does 
not amount to an adjudication of the question 
of possession for the purposes of sub-s. G of 
S..145. TUe High Court cannot direct the institu- 
tion of proceeding under s. 145 or the revival of 
such proceedings, when they have been stayed 
by the Magistrate. 30 C. H2 = 6 C.W.N, 417. 
(25 C. 550, 5 C.W.N. 71, 2-2 C. 297, Dist.). 1/2., 
17C.PL.R. 133J. 

(804) — S. 145 was intended to provide a 
speedy remedy for the prevention of the 
breaches of the peace arising out of disputes 
relatiug to immoveable property. The Code 
contemplates a determination of the question : 
of possession without any reference to the merits 
of the respective claims of the disputing parties 
to a right to po.ssess the subject of dispute. The 
question of possession, moreover, has to be 
determined with reference to a specified point 
of time, namely, the date of the initial order, 
or, in the case of forcible dispossession, a date 
within 2 months next preceding such order. 
The Legislature ^uld hardly have contemplated 
an elaborate and protracted investigation, the 
result of which might, in many instances, be 


Crim. Pro. Code. (Acts Y of 1898, X of 1882, 
I X of 1872, XXY of 1861 and YIH of 1869) 

— continued. 

j 

to defeat the very object in view, vir., an 
effective prevention of a breach of the peace. 
The whole object might obviously be defeated, 
if the Court could be compelled to summon 
and re-summon witnesses at the choice of the 
parties. 32 C. 1093 = 2 C.L.J, 280 = 2 Cr. L.J, 
679. 

(805) — S. 145 contemplates a dispute between 
; two parties, each of whom asserts the right to 
I hold actual possession of the property as against 
I the other, and not a dispute between parties 
claiming to hold joint possession and neither 
contesting such right. 7 C.W-N. 118. [i?., 7 

C.W.N. 4G2. 8 C.W.N. 885 = 32 C. 249]. 

I (806) — S. 145 contemplates a dispute as to the 
I possession of a definite piece of land or the rents 
I or profits issuing from a definite piece of land. 

, A Magistrate c.annot proceed under .s. 145 in 
1 the case of a dispute about aii undivided share 
J in land or rent or profit issuing from an 
1 undivided share, because the subject matter of 
the dispute is uncertain and the boundaries of 
the land are undefined. 7 C.W.N. 462. (‘23 C. 
80, 4 C.W.N. 467, 7 C.W.N. 118, Expl.), 

(807) — The term “land’' in s. 145, Crim. 

Pro. Code, has a very wide signification and 
includes crops or other produce of land and 
even the rents and profits of land. The mere 
fact that the crops which ate the subject of 
dispute have been removed from the land is not 
sufficient to oust the jurisdiction of the Magis- 
trate under s. 145. 2 Weir 108. 

(808) — S. 145 I.?) and (4) —Scope of the 
clauses — Failure to comply with the provisions 
of clause 3 — Effect. — Cl. 3 of the section 
was intended to be only supplementary to 
cl. 1, and it was framed with the object of giving 
all persons interested in the dispute, notice of 
the proceedings before the Magistrate, so that 
they might have an opportunity of appearing 
and putting in their claims, if they have any ; 
when the requirements of els. 1 and 3 are 
complied with, the Magistrate is to take up 
the enquiry as provided by cl. 4. Cl. 3 further 
provides for the publication of a copy of the 

I order in a conspicuous place at or ne.ar the 
: subject of dispute, probably with the intention 
of guarding against collusive proceedings, as 
well as to give to any one interested, who may, 
through an oversight or otherwise, not have 
received a summons, an opportunity of coming 
in with his claim, and also to notify generally 
to all persons in the locality that a proceeding 
under the section has been set on foot. Bat 
the general invitation was not intended, any 
more than the power given to the Magistrate 
of summoning additional parties, to have the 
effect of altering the character of the enquiry. 

30 C. 156=6 C.W.N. 737. F.B. [R., 33 C. 68 
= 9 C.W.N. 1046 = 2 C.L.J. 241, F.B.]. 

(809)— S. 145 (3).— The failure to publish a 
copy of the order, in accordance with the provi- 
sions of cl* (3) to s. 145, affects the juxisdiotion 
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Crlm. Pro. Code (Acts Y of 1898, X of 1882 
X of 1872, XXY of 1861 and YIII of 1869) 
— continued. 


Crim. Pro. Code (Acts Y of 1898. X of 1882 
X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 


ot the Court. 8 C.W.N. 590. 9 C\\V.N, 

909; Overruled,, 9 C.W.N. 1046 = 2 C.L.J. 241 
= 33 C. 68.] 

(810) — The publication of a notice locally 
under sub-s. (3) is a condition precedent to the 
exercise of a Magistrate’s jurisdiction in an in- 
quiry as to possession under sub-s. (4) of that 
section. 9 C.W.N. 909 = 2 Cr.L.J. 569. ff?.. 
33 C. 68 = 9 C.W.N. 1046 = 2 C.L.J. 241 = 2Cr. 
LJ. 618]. 

(811) — A Magistrate ought, before entering 
on an enquiry under cl. 4 of the section, to 
satisfy himself to the best of his ability on the 
information before him, as to who are the per- 
sons claiming to be in present possession of the 
subject of dispute, but he is not concerned to 
ascertain wbat persons have, or claim to h.ave, 
mere rights to possession. 30 C. 155 = 6 C.W.N. 
737, P.B. (21 C. 29, ovcrmled.). 

(812) — The use of the word “then" in sub- 
s. 4, does not render the publication of the order 
mentioned in fub-s. 1, a condition precedent to 
the pas.sing by the Magistrate of a final order 
under sub-s. 6. The word “then” applies 
only to the time or order of the Magistrate’s 
proceedings, but does not deprive him of juris- 
diction, if the notice hasnot been dulv published. 
83 C. 68 = 9 C.W.N. 1046 = 2 C.L.J. 241 = 2 Cr. 
L.J. 618. 


(813)— 5s. 145. 435, 437— Failure to comply 
twfA procedure , — Where a Magistrate has 
adopted none of the procedure required under 
s. 145, and has passed an order without 
reference thereto, such order is one really not 
under the section, and is open to revision under 
435, 4.39, Crim. Pro. Code. 2 P R. 1899 Cr: 
F.B. 

(81^)— S. 145 ( = Crtm. Pro. Code, ISTH. s. 530) 

Fnquiry as to right of possession — Powers of 
Magistrate — Applicability of section to temples 
^-Attachment. — Theenquiry under s. 530 (s. 145) 
IS limited, by the terms of the section, to the 
fact of possession “without reference to the 
merits of the claims of any party to a right of 
possession.” The Magistrate has no power to 
decide the question of right, and he cannot 
restwe a party who has been dispossessed except 
in the case provided in s. 534 (s. 522), where 
there has been a conviction of an oSence 
accompanied by criminal force and the disposses- 
sion has been effected by means of such criminal 
force. 2 Weir 99. 

A tcmplo may, for the purposes of 
s. 530 (s. 145), be wholly or partly private pro- 
perty, or, it may have been dedicated to pur- 
poses of public worship as to be no longer 
pnvate property. 2 Weir 99. 

(616)— A dispute regarding the possession of 
* dispute relating to “ tangible 
immoveable property,” and is, therefore, with- 

of 8. 146. [F., 2 Weir 112.) 
attach property, such as a temple, does not 


necessarily mean that it must be closed 
altogether. Where third parties or the general 
community are interested in it, it is the duty of 
the Magistrate, when assuming charge of'tbe 
property in order to preserve the peace, to make 
the best arrangements possible to preserve the 
rights of such third parties or the public, and 
to have thepiynof the tcmplo performed. 2 
Weir 110. [F., 2 Weir 112.] 

(817) — 5. 145 — Initiatory Order-Omission 
by Magistrate to state the grounds of his 
being satisfied as to likelihood of breach of the 
peace. — If the Magistrate omits, in the initia- 
tory order under s. 145, cl. 1. to state the 
grounds of his being satisfied as to the likeli- 
hood of a breach of the peace, the final order 
directing one of the parties to bo retained in 
possession is without jurisdiction and must be 
set aside. Even where a Magistrate acts upon 
a police report or upon other information, he is 
still bound to state the grounds upon which he 
is satisfied that there is a likelihood of a, breach 
of the peace. In cases initiated upon a police 
report or other information which has been 
reduced to writing, reference can bo made to 
tho materials upon which the Magistrate acted 
to ascertain whether there were in fact grounds 
upon which he might have .acted, buteven then, 
it is the duty of the Magistrate to state the 
grounds upon which he was .satisfied that there 
was a likelihood of a breach of the peace. 32 
C. 771=9 C.W.N. 621 = 2 Cr. L.J. 342. (20 
C. 513, 20 C. 520, 27 C. 981, 28 C. 416 F) 
[li., 33 C. 352 = 9 C.W.N. 1065 = 2 C.L.J. 259,' 
F.B.]- 

(818) — 5. 145— Orders under, nature and 

effect of— Onus of proof— Appeal.— Orders under 
s. 145 are merely police orders made to prevent 
breaches of tho peace. They decide no question 
of title ; but the person maintained in possession 
by such an order can only be evicted in a suit 
by a person who can prove a better right to the 
possession himself. 29 C. 187 = 291 A 24 = 6 
C.W.N. 386, P.C. . . -i* b 

(819) — 5. 145— Dispute as to possession of 
land— Nature of possession.— The possession 
contemplated by s. 145 is actual possession of 
the subject of dispute. Tho power or compe- 
tency of the Magistrate to interfere, depends on 
the very fact that the possession of tho land is 
in dispute. 9 C.W.N. 887 = 1 C.L.J. 331 = 2 
Cr.L.J. 408. 

(820) — 5. 145 ( = Crim. Pro. Code, 1872 
s. 530)— Fencers of Magistrate under.— Where 
the dispute between two joint owners of land 
raised no question of possession, but whether 
one of them was at liberty to make use of the 
land* against the will of tho other in such a 
manner as to rauso annoyance, a Magistrate 
has no jurisdiction to interfere under s. 630, 
Crim. Pro. Code, 1872, and award exclusive 
possession of a portion to one of them. 3C 

578 = 1 G.L.R. 382. 
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rim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872. XXY of 1861 and YllI of 1869) 

—continued. ! 

I 

( 

{S21) — 5. 14-5 — Parties jointly interested in \ 
snbjcct-matte} of dispute —Decision as to method 
of possession - Jurisdiction of Magistrate. — A 
Magistrate has no jurisdiction to pass any 
order under section 145 of the Grim. Pro. 
Code in respect of the subject-matter of the 
dispute in which the parties claim to be jointly i 
interested. He is entitled to decide which of ! 
the parties is in possession, but he c.annot 
decide the method by which the possession is 
to be cxerci.sed, or the agency by which the 
person in possession is to collect the profits. 

M and K were jointly entitled to a property. I 
K gave an agreement to M authorising him to I 
make collections of the entire property and to ^ 
divide the share at the close of each year. 
Subsequently K leased out his share to A who j 
attempted to collect the share leased out to ^ 
him. Proceedings under section 1-45 of the 
Grim. Pro. Code were then instituted with 
the .result that the Magistrate declared M to ; 
be in possession. Held, that the JIagistrate 1 
had no jurisdiction to take proceedings under i 
the section. 11 Cr. L.J. 28 = 4 Ind. Cas. 696= • 
36 C. 986. < 

(822) — S. 1-io — Procedure under, to be followed I 
by Magistrates. — An application was made to a ' 
Magistrate to take action under s. 145, Grim. 
Pro. Code. The Magistrate p.assed an order that j 
the opposite party be summoned and the com* ' 
plainant produce his evidence. On the d.ate 
fixed, the Magistrate merely examined the 
patwari and passed the final order. Held, that, 
as the Magistrate had not followed the proce- 
dure laid down in Chapter XII of the Code, 
his order was without jurisdiction. 5 Ind. Cas. 
128. 

(823) — S. 145 — Claim to separate possession — 

Applicability of section. — Where a dispute re- 
lates to the exclusive possession of land, and 
not to joint possession, s. 145 is applicable to 
.such a dispute. 6 C.W.N. 883. i 

(324) — S. 145 — Order of Magistrate — Duty J 
of Magistrate to record grounds for holding a j 
likelihood of breach of peace — Opportunity to 
adduce evidence —Inter ference by High Court. 

— A Magistrate’s order, in instituting proceed- 
ings under s. 145, ought to set out the ground 
on which ho is satisfied that a dispute likely to 
cause a breach of the peace existed, and he 
should also give the parties to the proceedings, 
an opportunity of adducing their evidence, [ii., 

9 C.W.N. 1065 = 33 C. 352 = 2 C.L.J. 259,2 
Cr. L.J. 342 = 9 C.W.N. 621 = 32 C. 771, 6 Cr. 
L.J. 113 = 24 P.W.R. 1907 Cr. =71 P.L.R. 
1908 = 7 P.R. 1907 Cr.) The High Court has 
no power of interference with proceedings under 
Ch. Xn of the Code, except under the powers 
of superintendence conferred upon it by Charter 
Act ^4 & 25 Vie. C. 104, s. 15). 28 C. 416. 
[i?., 5 0.C. 1, 17 0. P.L.R. 133] . 

(825)— S. 7.45 ( = Crim. Pro. Code, 26S2, 

3. 145) — Dispute likely to cause a breach of the 
peace. — The existence of a dispute likely to 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YlII of 1869) 

— continued. 

cause a breach of the peace is the foundation of 
the jurisdiction conferred by s. 145. Omission 
to find the existence of such a dispute is a fatal 
defect, and a Magistrate’s order without such a 
finding should be set aside. 6 P.R. 1885 Cr. 

(826) — S. 145 — Order under the section, effect 
of, on the powers of a Civil Court — Civ. Pro. 
Code, ss. 503, 505 . — The Code of Civil Procedure 
and the powers of Civil Courts under that Code 
are in no way fettered by an order that may be 
passed by a Magistrate under s. 145 of the 
Grim. Pro. Code. The Magistrate’s order un- 
der s. 145 is only intended to control any period 
up to the time when tlie Civil Court takes 
seisin of the matter and passes such orders as 
may be necessary for the protection of the pro- 
perty. The powers of a Civil Court to appoint 
a Receiver in respect of certain immoveable 
property are, in noway, affected by the order of 
a Magistrate under s. 145, maintaining posses- 
sion on behalf of one of the litigants. 22 A. 
214. 

(827) — 5'. 145 — Application for revision at 
instance of party not entitled to immediate poS‘ 
session — MaintainaoiUtii . — In a dispute for 
mutation of names between the widow and the 
daughter’s son of the deccivsed, a compromise 
was agreed to, whereby it was settled that the 
widow should be entered in ihekhewat as owner 
for her life time, and that the grandson should 
be entered as her manager. It was also 
laid down that the widow bad not reserved the 
right to remove the grandson from bis pos- 
ses.sion. On the widow granting a lease of 
certain villages of the estate, proceedings were 
initiated at the instance of the grandson under 
s. 145. The Magistrate p.issed no order decid- 
ing the possession of either one or the other of 
the disputants, holding that the grandson Iwd 
in effect no locus standi to claim possession 
at all, as he was himself only an agent and 
manager, and had in himself no right to pos- 
session whatever. Held, that he was not en- 
titled to be heard in revision, as he bad then 
no possible right on his own behalf to present 
possession. 24 A. 443. 

(828) — S. 145— Order withoui jurisdiction . — 

It is manifest that, for the making of an oMer 
under s. 145, it i.s essential that the provisions 
of the section should be complied with. Where 
a Magistrate has failed to do so, his omission 
is something more than an irregularity, and 
his order must be deemed to be an order wim- 
out jurisdiction. 25 A. 537 = A.W.N. 1903.102. 
[R., 26 A. 144; D., A.W.N. 1907, 50 = 4 A.L.J. 
91; R., 1 S.L.R. 50 Cr. =8 Cr. L.J. 170.] 24 

B. 527, 27 C. 981. 7 C.W.N. 174, F. 

(829) — 5. 145— Penal Code, s. 434— Order to 
set up boundary marks, hy means of pillar^ 
Removal of the boundary marks . — The autb^ 
rity of the public servant, referred to in s. 4^* 
I.P.O., mast be understood to mean the 
lawful authority of a public servant. A 
trate has no authority, under s* 145, Cnm* 
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Pro. Code, to order tho property, the subject * 
of dispute, to be demarcated by boundarv . 
pillars, defining the limits of the possession of ' 
the respective parties. A person removing the ’ 
boundary marks is not liable to be convicted ' 
under s. 434. I.P.C. 27 A. 300 = 1 A. L.J. 619 ' 
= A.W.N. 1904. 264. 

(830j — S. 145 — “ Crops or other produce 

of land ” — Crops severed from the land net 
loitJnn the definition. — The words" crops or 
other produce of land ” in s. 145, (2), Crim. 
Pro. Code, do not include crops severed from ' 
the land upon which they grew. A Magistrate ! 
cannot, hence, attach under s. 14G of the Code 
a crop of mnhua, no longer growing on tho , 
trees. A.W.N. 1905, 278 = 28 A. 266 = 3 A. L.J. , 
13. (30 0. 110, F.). \ 

(831) — S. 145 — Appreheyisioa of a bre.'tch of 
the peace— Order in writinej, absence of — * 
Effect, — Where a Magistrate has recorded no 
order in writing under s. 145, stating the 
grounds of his being satisfied that a dispute 
likely to cause a breach of the pc.ace exists 
concerning immoveable property, his proceed- 
ings are not such as are justified by Ch. Xll 
of the Code, and may be set aside in revision 
as entirely without jurisdiction. 2 A.L J. 272. 
[D., 4 A.L.J. 91 = A.W.N. 1907. 50 = 5 Cr. L.J. , 

1173. 1 

(832) — S. 145 — Grotinds for holding e ristcnce \ 
of likelihood of breach of the peace— P okcv of ' 
High Court to examine the ground — Proceed- . 
ings founded on Police Report. — The High 
Court should not ocdin.arily exmine whether ' 
the grounds upon which the JIagistrate was 
satisfied of the existence of a likelihood of a | 
breach of the peace afford a reasonable ground . 
for his conclusions. (22 W.R. 979, 25 W.R. i 
82, 20 C. 513, IHss.). It is essential for the i 
assumption of jurisdiction under s. 145, that | 
the Magistrate should be satisfied, either from I 
a police report, or from other information that 
there is a likelihood of .a breach of the peace. 
He ought not to take action upon a mere 
expression of opinion by the police, but should 
have a statement of facts before him so that he 
may form bis own opinion and be satisfied as to j 
the necessity or otherwise for the initi.ation of i 
proceedings under the section. A reference by 
the Magistrate in the initial order to a police 
report, which clearly sets out the likelihood of 

a breach of the peace, is a sufficient statement 
of the reasons for his being satisfied of the 
existence of a dispute likely to cause such breach ! 
of the p^ce. But the police report, upon which j 
the Magistrate bases his initial order, should 
contain a statement of facts from which the 
Magistmte may bo satisfied of the existence of 
® livelihood of a breach of the peace. But 
there is no inflexible rule that rhe police report 
must show that the disputing parties are 
actually assembling men or doing other specific 
overt acts. No rule can be laid down so as to 
the sufficiency of the materials upon 
which he takes action, but he must form his 
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own judgment and not proceed upon a mere 
expression of opinion bv the police 33 C, 33 
= 10 C.W.N. 257 = 2 C.L.J, 271 = 2 Cr.L.J. 670 
F.B. (6 C. 835, 28 C. 44G, 2 C L.J. 2.59, F.). 

(833) — S- 145 — Groiauls to satisfi/ Magistrate 
as to necessity of taking proceedings — 
Omission to state grounds — Reference in the 
order to police report xvhether substantial 
compliance with law. — An initial order made by 
a Magistrate under s. 145, cl. 1, of the Code 
of Criminal Procedure, is not defective, because 
it is not self-contained and does not state in 
express terms the grounds upon which he is 
satisfied that a dispute likely to cause a breach 
of the peace exist.s, when such grounds appear 
in the police report on which the order is 
found-id and to which it makes reference. [E., 

32 C. 1093 = 2 C.L.J. 230, 17 M.L.J. 449 ; R., 
1 S.L.R. 50 Cr. 5 C.L.J. G1 1] . It is a substantial 
compliance with sub-s. 1 of s. 145 of tho Code 
of Crimin.al Procedure to refer in the initial 
order to the police report upon which the order 
is based, when such police report states the 
grounds of the existence of a likelihood of a 
broach of the peace . 33 C. 352 = 9 C . W. N . 1066 
= 2 C.L.J. 259 F.B. [E., 33 C. 33 = 10 C.W.N. 
257 = 3 Cr. L.J. 670 = 2 C.L.J. 271J. 

(834) — S. 145 — Question of possession — Evi- 
dentiary value of decrees of Civil Court and 
orders of Criminal Courts — Action under, when 
could be taken — Interference by High Court . — 
The question of possession under s. 145 has to 
be determined with reference to a specified 
point of time ; upon this question, every pre- 
vious decree of a Civil Court or order of a 
Criminal Court is not conclusive ; the eviden- 
tiary value to be attached to such decree or 
order must depend upon tho circumstances of 
each particular case. (26 C. 625, 32 C. 790, 5 
C.W.N. 563, 8 C.W.N. 719. R.). To justify a 
Magistrate to institute initiatory proceedings 
under the section, it is not essential that the 
dispute should be of a character which renders 
a breach of the peace imminent. It is suffici- 
ent if there be a likelihood of a breach of the 
peace. (-4 C. 650, 28 C. 446. R ; 7 C.L.R. 352. 

7 C. 385, F.). [R., 1 S.L.R. 50. Cr.j. The 
High Court will not interfere under s. 15 of tho 
Charter Act, unless it is satisfied that the 
person who seeks its interference has been pre- 
judiced by the proceedings of the Courts below. 
Where an initial order under s. 145 does not sot 
out sufficient facts to justify an apprehension 
of a breach of the peace, the High Court is not 
bound to set aside the proceedings under the 
section, when it is proved that a breach of the 
pe<vce was likel}' at the date of the initial order. 

33 C. 33 = 10 C.W.N. 257 = 2 C.L.J. 271 = 2 Cr. 
L.J. 670, F.B. (2 C.L.J. 241, F.), 

(835) — An order under s. 145 is to be justified 
only when there is an immediate danger of a 
breach of the peace. 6 C.W.N. 590. [Diss„ 33 
C. 33=10 C.W.N. 257 = 2 Cr. L.J. 618=2 
C.L.J. 271]. 
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(836) — S. 145 gives the Magistrate power to 
institute proceedings, when he finds that a 
dispute likely to cause a breach of the peace 
exists, concerning any land or water or the 
boundaries thereof within the local limits of 
his jurisdiction. Where a jalkar, the subject 
of a proceeding under s. 145, is situate partly 
within and partly without the local limits of a 
Magistrate’s jurisdiction, the order of the 
Magistrate, with regard to that portion which 
liesoutside it, is ultra vires. If the proceedings 
have been taken with regard to the jalkar as a 
whole, the entire order should bo set aside. 1 
C.L.J. 329 = 2 Cr. L.J. 406. 

(S37) — A Magistrate, who purports to act 
under s. 145, Crim. Pro. Code, should record a 
finding that there is a dispute likely to cause a 
breach of the peace. 2 Weir 117. 

(838) — S. 145 {=Crim. Pro. Code. ISS‘2, 
s. 145) — Poss€Ssio7i. — The possession referred to 
in s. 145 means actual possession at the time the 
proceedings were instituted, and not at the date 
of the passing of the Magistrate’s order. Pos- 
session. therefore, though obtained by wrongful 
means but complete at the time of inquiry, 
must bo treated as actual possession. 5 P.R. 
1897 Cr. 

(839) — S. 145. — Where the plaintiff sued for 
possession of land, which the defendant had 
been declared to be in possession by an order 
under s, 145, and has made good his title to 
the satisfaction of the High Court, it is for the 
defendant (appellant) to show that the judgment 
of the Court is wrong. It is not enough for 
him to show that the plaintiff’s title is not free 
from doubt, but ho must give some acceptable 
explanation of the circumstances which led the 
Court below to its conclusion. 29 C. 187 = 29 
I.A. 24 = 6C.W.N. 386, P.C. 

(840) — S. 145 (=Crim. Pro. Code, 1S82, 
s. 145) — Possessio7tof laiidlord. — The possession 
of a landlord by receiving rents from his tenants 
is “ actual possession” within the meaning of 

6. 145. 19 P.R. 1884 Cr. 

(841) — S. 145 (2) and (5) — Meanitu/ of 
” then.'*— The word “ then” in the 2nd and 3rd 
paragraphs of s. 145, Crim. Pro. Code, refers 
to the time when the Magistrate “ received the 
information,” which leads him to exercise his 
powers under s. 145, Crim. Pro. Code. S.C. 
115, Oudh. 

(842) — S. 145 — Dispute regarding possession 
of land— Decree of Civil Court — Dutg of 
Magistrate.— The object of s. 145 is to enable a 
Magistrate to intervene and pass a temporary 
order in regard to the possession of the property 
in dispute to have effect until the actual rights 
of one of the parties have been determined by 
a competent Court. It is consequently his 
duty, when the right has deen declared within 
a time not remote from his taking proceedings 
under s. 145, to maintain any order which has 


j been passed by any competent Court ; and. 
therefore, to take proceedings, which necessarily 
must have the effect of modifying, or even 
I cancelling, such orders, is to assume a jurisdic- 
tion which the law does not contemplate. 
This rule applies, however, where there is no 
doubt whatever as to what the Civil Court has 
done, that is. where it cannot be disputed that 
a certain party has been declared owner and put 
j in possession by a Civil Court. 6 Bora. L. R. 

; 246. (25 B. 179 = 2 Bom. L. R. 88, R ; 26 C. 

I 625, F.) 

I 

' tS43)— A Magistrate is not justified in dis- 

I regarding the decree of a Civil Court. It is his 
duty to uphold and carry out that decree so far 
I as lies in him to do so. A Civil Court decreed 
I redemption of a certain share in a zemindari. 

The mortgagee claimed to remain in culti- 
i vatory possession of certain plots of land, con- 
j tending that the decree of the Civil Court did 
not affect his rights as a tenant. Upon adis- 
j putc for possession arising between the tenant 
I and the mortgagor’s representative, held, that 
the Magistrate had jurisdiction to pass an order 
I under s, 145, and that, therefore, the High 
Court could not revise his order. 2 A. L.J. 274 
= 2Cp. L.J. 236. [R., 6 A. L.J. 113 = 31 A. 

! 150 ]. 

I (844) — An order of a Magistrate under s. 145 

! is meant to be only a temporary or tentative 
1 order, and is to be operative so long only as the 
: rights of the parties are not determined by a 
' Civil Court. Where the rights of parties have 
I been determined by a Civil Court, the Magis- 
‘ trate is not competent to ignore the decree of 
; the Civil Court. Where delivery of possession 
' was given by a Civil Court to the first party on 
the9thSeptember,and proceedings under s. 145, 

I Crim. Pro. Code were instituted by the sa:ond 
I party ou the 3rd December and the Magistrate 
maintained the possession of the second party, 
held, that the Magistrate should have main- 
tained the possession in accordance with 
decree of the Civil Court. 29 C. 208 = 6 C.W. 
N. 38. (26 C. 625 = 3 C.W.N. 4Cl, R ). 

(845) — The duty of a Criminal Court, in » 
case under s. 145, where there is a decree of a 
I Civil Court for possession in respect of the 
■ disputed land, is to find which party held such 
^ Civil Court decree, and then to maintain that 
, part}' in possession. It is not necessary that 
such decree must be one for possession as 
between the parties to the proceedings under 
i S.145. 5C.W.N. 563. [F. 7 C.W.N. 118; Z)., 33 
C. 33 = 10 C.W.N. 257 = 2 Cr. L.J. 670 = 2 C.L. 

J. 271]. 

! (846) — In a proceeding under s. 145 

' respect to certain property which had be^ 
purchased by thepetitioner at anexecation 
and of which possession had been given by t 6 
Civil Court, the opposite party, 
members of a joint Hindu family subject to w 
Mitakshara law with the person whose property 
was sold, objected to the decree, on the 
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tbat only the share of the judgment-debtor was 
affected by the decree. Held, that as the writ 
of possession of the Civil Court showed that 
the whole property was delivered to the auction- 
purchaser, it was not open to the Criminal 
Court acting under s. 145 to adjudicate upon 
the rights of the second party, and to decide 
that the shares in it, what-ever they may have 
been, could not have been included in the 
delivery of possession, because they were not 
parties to the civil suit. 6 C.W.N. 841. 

(847)— Where one of the parties to a dispute 
regarding a land is actually put in possession 
of the same by a Civil Court as the result of a 
sale under the decree, it is the duty of a 
Criminal Court to uphold the status of that 
party as established bythe Civil Court. 7 C.W. 
N. 118. 

1848) — S. 145 — Possessioti fotindby Crvninal 
Court, nature of —Possession given by Civil 
Courts. — In proceedings under s. 145, Magis- 
trates have always upheld the possession given 
by the Civil Courts; otherwise, a person, who 
had obtained a decree declaring his right to 
possession and had been put in posses.-iion, 
might find himself again forced tn litigate his 
title. But the possession found by a Criminal 
Court cannot be treated in the majinerin which 
recent posse.ssion given under a decree of a 
Civil Court is treated in cases under s. 145 of 
the Code. 2 C.L.J. i47 = 2 Cr. L.J. 972. 

(849) — S. J45— Omtsston to record source of 
inforniation of a likelihood of a breach of the 
peace — Effect of — Object of drawing up proceed- 
iiu) prior to notice under section. — Where a 
Magistrate holds an inquirj’ in the presence of 
the parlies and satisfies himself by inquiry 
that there is a likelihood of a breach of the 
peace, and then directs proceedings under 

B. 145 to bo taken, they are not invalid, merely 
because the Magistrate, has not stated the source 
of the information, the parties being already 
aware of that in the course of the inquiry. (27 

C. 981, 6 C.W.N. 923, B.)» The object of draw- 

ing up a proceeding prior to the issue of notice 
under s. 145 can only be to inform the parties 
of the grounds or the information which sati.^fy 
the Magistrate that a dispute exists. 7 C.W.N. 
899. ^ 

(860)— S. 245— Whether Magistrate can consi- 
dei' dispute on its merits- -Magistrate to decide 
only fact of possession — Parties,,, if can be re- 
quired to file written statements. — A Magistrate 
18 not atlibertyto go into the merits of theclaim 
of any of the parties to the dispute, to a right 
to ^ssess the subject thereof. Ho can only 
decide the fact of possession at the date of the 
orfer requiring them to pub in their statements. 
The parties cannot be called upon in these 
proceedings to furnish a statement of their 
nghts, nor can theMagistrate take, as the basis 
of any action ho may finally decide upon, any 
• ooDolusioQ at which he may arrive, or at 

76 


which he may have arrived, as to the respec- 
tive titles of the parties. 25 B- 179 = 2 Bom. L. 
R. 755. 

(851)— Ss. 145, 52^(=Crim. Pro. Code. 1872, 
ss. 530, 534 ) — Enquiry as to pos.<iession. nature 
of — Possession of wrong-doer — Duty of Magis- 
trate. — It is the duty of the Magistrate under 
s. 630 (s. 145), Grim. Pro. Code, to ascertain 
who, at the time of the enquiry, is in posses- 
sion. He is to make this enquiry without any 
reference to the merits of the claim of any party 
i to a right of possession. S. 534 (s. 522), which 
enables the Magistrate to deprive a wrong-door 
of possession, is limited to cases in which pns- 
j session has been obtained by criminal force 
i attending an offence, and the wrong-doer has 
been convicted of such offence. 2 Weir 98. 

I (852) — S. 145 — Addition of parties, when can 

be made — Fresh jn'oceedbtgs. whether necessary 
— High Court's poivers of interference- — Where 
parties are added after the initiation of the 
proceeding under the section, there is no neces- 
sity for a fresh proceeding in consequence of 
I such addition, if the party added was concerj^ed 
originally in the dispute which is the foundation 
of the proceedings. Up to the time of the 
beginning of the inquiry, parties may be added. 

I If they are added after it has begun, it would 
i amount to an irregularity. But it would not be 
necessary, in con.«equence, to initiate a fresh 
proceeding, but evidence, previously taken, 
ought, if the parties so added require it, to he 
again taken in their presence. (24 C. 55 = 1 C. 
W.N. 3. overruUd\. [F-. 10 C.W.N. 1095.] 
Only in cases in which a Magistrate has acted 
without jurisdiction, or improperly declined to 
exercise his jurisdiction, the High Court has 
the right to interfere with proceedings taken by 
the Magistrate under s. 14.5 of the Crim. Pro. 
Code. 30 C. 155 = 6 C.W.N. 737, F.B. (A*.. 2 
L.B.R. 239]. 

(863) — A Magistrate has nob the power, after 
recording the proceeding, as ho is required to 
do under the first paragraph of the section, to 
add, in the course of the investigation, any 
new party as concerned in the dispute. 5 
C.W.N. 900. (1 C.W.N. 3=24 C. 55. 3 C.W. 

N. 329, 4 C.W.N. 613 = 27 C. 892, F.). 

(854) — S. 145 — Effect of Magistrate's order 
as to possession on possessory .suit beiwe 
Mamlatdar. — Bombay Act II I of 1876, {MainlaU 
dars' CoMrfs), s. 10. — The fact that a Magistrate 
had passed an order as to possession under 
s. 145, Crim. Pro. Code, does not deprive a 
Mamlatdar of his jurisdiction to entertain 
a possessory suit, for, the Magistrate finds who 
was in possession on a particular date and the 
Mamlatdar decides who was in possession 6c/ore 
such date. 26 B. 353=8 Bom. L.R. 919. 

(855) — S. 145 — Order under the section— 
Reports and maps referred to such orders, 
admissibility and value of, as evidence — Evi- 
dence Act, 8. 13. — Orders of Magistrates under 
s. 145 are admissible in evidence on general 
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principle.s as well as under s. 13, Evidence Act, 
to show the fact that such orders were made. 
This necessarily makes them evidence of the 
following facts, all of which appear from the 
orders themselves, viz., who the parties to the 
dispute were ; what the land in dispute was ; 
and who was declared entitled to retain posses- 
sion. For this purpose and to this extent, such 
orders are admissible in evidence forand against 
every one, when the fact of possession at the 
date of the order has to be ascertained. If the 
lands referred to in such orders are described 
by metes and bounds, or by reference to objects 
or marks physically existing, these must 
necessarily be ascertained by extrinsic evidence. 
i.c., the testimony of persons who know the 
locality. If the orders refer to a map. that 
map is admissible in evidence to render the 
order intelligible ; and the actual situation of 
the objects drawn or otherwise indicated in the 
map must-, as in all cases of this sort, be 
ascertained by extrinsic evidence- Reports 
accompanying the orders or maps and not 
referred to in the order may l>e admissible as 
hearsay evidence of reputed possession. But 
they are not otherwise admissible, unless thev 
arc made so by s. 13 of the Evidence Act. 29 
C. 187 = 29 I. A. 24 = 6 C.W.N. 386. P.C. [R.. 
30 C. 15.5, F.B. : D., 7 O.C. 122.]. 

(85C) — S- 14 5 — Person.'i claiming posst’s-von of 
land or porlion of land — Omission to add ihem 
as jjartics v'hcn theji arenotconcerned i« o'-iginal 
dispute — Validity of proceeding. — Proceedings, 
under s. 145, are not without juri'jdiction, be- 
cause some person claiming to have possession, 
in some way, of the lands, or of a portion of 
the lands, in dispute bad not been made a 
party, when he was not one of the parties in 
the dispute likely to cause a breach of the 
peace, so far as appeared from the information 
on which the Magistrate acted, and when such 
person docs not appear and raise any objection. 
Proceedings under s. 145 are not without 
jurisdiction, because some of the parties are 
concerned with possession only of a portion of 
the lands in dispute. 30 C. 155 = 6 C. W. N. 
737, F.B. 

(857) — S. 145 — Dispute as to land — Report 
by police officer- of a different district — Jurisdic- 
tion of Magistrate. — The Magistrate of one 
district can properly institute proceedings, 
under s. 145, on a police report drawn by a 
police officer of another district in respect of 
such portions of the land within his jurisdic- 
tion. 29 C. 885 = 6 C.W.N. 378. [F., 1 C.L.J. 
329]. 

(868) ~S. 145 — Proceedings under Ch- XII — 
S«m7»o»is ca5e « — Process against witnesses — 
Duty of Magistrate — Refusal to summon or 
exaintne witnesses -Interference by High Court. 
— It cannot be laid down as a rule of law that 
proceedings under Ch. XII of the Code should 
bo regarded, as to procedure, as summons 
cases. S. 145 of the Code enjoins the Magis- 
trate “ to receive the evidence produced ” by 


( the parties and to take such further evidence, 
! if any, as bethinks necessary; but this does 
not mean that the parties shall produce their 
own evidence, or absolve the Magistrate from 
the duty of assisting the parties in procuring 
the attendjince of material witnesses, when it 
r is shown that their attendance cannot be en- 
forced without such assistance. (11 C. 762, 
21 C. 29, Fxjd). [F., 2 C.L.J. 286 (n) ; Diss., 
2 C.L.J. 280 = 32 C. 1093.] A mere refusal to 
summon or examine a particular witness or 
witnesses cited by a party in proceedings under 
Ch. XII, Crim. Pro. Code, is not necessarily a 
ground for interference by the High Court. 
Each case must be determined upon its own 
circumstances. 30 C. 508 = 7 C-W.N. 404. 

(859) —Where the Magistrate, in a proceeding 
under s. 115. refused to examine some witnesses 
of the first party who were pre.sent in Court 
and declared the possession of the second party, 
held, that the Magistrate’s refus.al was indirect 
, contravention of the provisions of law contained 
in Cl. (4j. s. 145 of the Codeand that the order 
shouldtherefore bo sot aside. 31 C. 685. [F., 

2 C.T,.J. 286 (n) : /?., 32 C. 1093 = 2 C.L.J. 
280; Expf.. 3 C.L.J. 478] , 

1860) — S. 145 — Receiver appointed by Court 
— Nature of hi'i possession — Party to proceedings 
t under s. 145 — Right to collect toll from partition- 
ed half of market, dispute re — Applicnbility of 
' proceedings under section. — When a Receiver is 
appointed by the Court, his possession is the 
possession of the Court, and ho cannot be inter- 
fered with except with the leave of the Court. 
The Receiver can neither sue, nor be sued, 
without the leave of the Court. He is the officer 
through whom the Court exercises its powers of 

: management. Such an officer cannot be correctly 
described as a “party interested in a dispute 
likely to cause a breach of the peace” within 
s. 145, Crim. Pro. Code. Even if such officer esm 
be so described, there will be no jurisdictie)n in 
I the ^lagistrate to make any order on him 
1 under s. 145, without the sanction of the Court 
appointing him. [F., 30 C. 721.J Where 
there was a dispute about the exclusive right 
to collect the entire toll from one partitioned 
half of the market, which was alleged by ope 
party and denied by the other, held that, in 
such a case, proceedings under s. 145 could be 
had. 30 C. 593 = 7 C.W.N. 390. 


1 


(861) — S. 145 — Magistrate, after receipt of 
information, making as parties persons who are 
actually in dispute — Omission to add persons 
ijiterested the subject matter of the dispute pj 
parties — Jurisdiction of Magistrate — *'Par^ 
concerned, ” meaning of the expression. — Proceed- 
ings under s. J45 would not be without 
jurisdiction, because the Magistrate, on inform* 
ation before him, has made as parties to sum 
proceedings only those who are actually ^ 
dispute and who are likely, by such dispute, w 
cause a breach of the peace, although, in ^ 
course of the proceedings, it is brought ^ 
notice that some other person is interested m 
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X of 1872, XXY of 1861 and YlII of 1869) 

— continued. 

the subject mntter of the dispute, i.e., is likely 
to be affected by the order to be passed in respect 
of the possession of the land in dispute, nor is 
the Magistrate bound to stay such proceedings, 
^e words “parties concerned in such disputes” 
in cl. 1, s. 145, are intended to indicate all 
'persons claiming to be in possession at the time 
of the initial order under cl. (1). and not that 
all parties interested in, or claiming a right to, 
the property in dispute are entitled to be or 
should be made parties to the proceedings. A 
claim merely to a right to po.«ses»sion, asdi^tin- ; 
guished from a claim to be in possession, would 
be outside the scope of the euquirv- 30 C. 155 
-•6C.W.N. 737. P.B. [i?.. 31 C. i'S.j 

(862) — iS. 14Z — Dispute as to possession of land 
— Manager or agent, if order can be made in 
favour of. — There is jurisdiction, under s. 145, 
.to make an order in favor of a person who 
.claims to be in possession of the disputed land as 
^igent to. or manager for, the proprietors, when 
the actual proprietors are not residents within 
the appellate jursdiotion of the High Court. 31 
C. 48--=7 C.W.N. 825. F.B. (7 C.W.N. 203, 
overruled), [R.. 32 0. 287.] 

(863) — S. 14o — Partnership property — Claims 

of exclusive 6;/ a partner, as mana- 

17®^; — Where there are several partners, the 
claim of one of them to the exclusive possession 
of the partnership property, as manager, is a 
question outside the purview of s. 14.5, Crim. 
Pro. Code. 32 C. 249 = 8C.W.N. 855. (/?., 
•10 C.W.N. 1088). 

(864) — S. 145 — Parties to the proceedings — 
Manager and not the employer tnnde a parly — 
Validity of the proceeding — Intermittent en- 
•croachment, how a^ects title of superior land- 
lord,— VIhete, in a proceeding under s. 145. 
the ^lagistrate makes the manager as a party 
instead of his employer, the zemindar, the 
^urse adopted by the Jlagistrate is a mere 
•irrogu arity, or, at most, an error of law, which 
.does not affect his jurisdiction. Where a 
person claims no easement or customary right. 
*ny intermittent encroachment on his part 
does not affect the title or possession of the 
auperior landlord. 32 C. 287. 

(865i — S. 145 — Delegation of qiustions as to 
■actual possession to arMtrnlors, whether legal. 
“-The procedure laid down under s. 145 
coes not contemplate that the question as to 
who is in actual possession should be delegated, 
c^n by the consent of the parties, to arbitrators. 
The section directs the Magistrate himself to re- 
ceive the evidence adduced by the parties and , on 

thereof, to come to a decision. 
32 C. 592=2 Cr. L.J. 347 = 1 CX.J. 432. 

145 — Proceedings under the section 

Applicability of procedure prescribed for 
eummons cases — Summons for attendance of 
. Witnesses— ‘Duty of Magistrate — High Court's 
if^ers of interference— Charter Act (24 and 25 
e. 104) a. 15 , — ^There is no provision in the 


Crim. Pro. Code (Acts Y of 1898, X of 1882^ 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

Crim. Pro. Code, which makes the procedure 
laid down for summons cases, applicable to 
proceedings under s. J45, and the parties 
cannot claim it as a matter of right that the 
JIagistratc should assist them to produce their 
evidence by issuing summons or other processes 
to their witnesses. The powers of superintend- 
ence vested in the High Court by s. 15, of 
the Charter Act should, incases under s. 145, 
be exercised with caution, and the High Court 
ought not to interfere, unless it is satisfied 
that the party has been prejudiced by the pro- 
ceedings in the Court below. 32 C. 1093 = 
2 C.L.J. 280 = 2 Cr. L.J. 679. 

(3G7) — S- 145 — Omission to publish copy of 
the initiatory order near the subject of dLspnte 
— Jurisdiction of Magistrate — Poiccrs of High 
Court— Held, by the Full Bench, (Ghose, J. 
dissenting). — The provision as to the publication 
of the order mentioned in sub-s. 3 to s. 145 is 
directory and a matter of procedure only, and 
au omission to comply with it does not destroy 
the jurisdiction of the Court, which arises as 
soon as the provisions of sub-s. 1 have been 
complied with. The object of publishing a 
notice on the suoject of dispute is to reach all 
the persons interested therein, and. unless it be 
shown that some one interested has boonmateri- 
ally prejudiced by the omission to .serve the 
notice, the High (2ourt ought not to interfere 
under s. 15. Charter Act. Such an omission 
is not an illegality which deprives the ^lagis- 
trate of his jurisdiction. Per Ghose, J., 
dissentiente : — The procedure laid down in sub- 
s. 3 is mandatory and a Magistrate acts illegally 
in the exercise of his jurisdiction by omitting 
to follow that procedure. The High Court in 
f;uch a cjise may interfere under the Charter 
Act, but, it is not obligatory on the High 
Court to interfere, and it may refuse inter- 
ference when nc prejudice has been occasioned 
or is likely to be occasioned bv the omission, 
[if’.. 32 C. 1093 = 2 C.L.J. 290 :i?.. 33 C. -352 = 
9C.W.N. 1065 = 2 C.L.J. 259. 1 S. L. R. 50 Cr.] 
The power of superintendence, which the High 
Court possesses under s. 15 of the Charter Act, 
vests in it a power somewhat un.alogoiis to that 
of the King’s Bench Division in the Supreme 
Court in England to interfere by Mandamus. 
Such power of interference is discretionary and 
ought, in relation to cases under s. 145. Crim. 
Pro. Code, to be exercised with every caution. 
If the Subordinate Court has proceeded with 
irregularity, the High Court will not interfere 
unless some one has been materially prejudiced 
thereby ; if, however, the Subordinate Court 
has acted without jurisdiction, the High Court 
will interfere. 33 C. 68 = 9 C.W.N. 1046 =-2 C. 
L.J. 241=2 Cr. L.J. 618. 9 C.W.N. 909 = 2 
Cr. L.J, 569 R., [i?., 33C. 33 = 10 C.W.N. 

257 = 2 C.L.J. 271, 5 C.L.J. 611. ] 

(868)— 5. 145 — ■Failure of one party to file a 
written statement — Competency of Magistrate 
to decide in favour of the party filing the state- 
ment — Power of Magistrate to issue warrant . — 
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In a case under s. 14.5. a Magistnxte cannot, on 
the failure of one party to file a written state- 
ment. summarily pass an order decl.aring posses- 
sion with the party who has done so, without 
taking evidence in proof of such statement. The 
High Court set aside such order of the Magis- 
trate and directed that the case must be tried 
in accordance with law. [D.. 30 C. 112.] A 
Magistrate has no jurisdiction to issue a j 
warr?\nt to compel the <ittendaoce of a party in 

a proceeding under s. 145. 5 C.W.N. 71. 


I 

(873) S- 145 — Order in favow' of persons, 

so}ne of wJiom had no claim ovei' the 'property.—— 
An order under s. 145 made in favour of 
four persons, two of whom claim no interest in 
the property in dispute, is bad for want of 
jurisdiction. 6 C.W N. 104. {R., 30 C. 155). 

(874) — S’. 245 — Dispute between tenants — 
Zemindars whether necessary jmrties — Separate 
disputes, how to be dealt with. — In a proceeding 
under s. 145 instituted upon a dispute between 
two sets of tenants, the omission to add the 


(869) — S'. 145 — Joint liossession, — Jurisdiction 
of Magistrate under section. — Where the lands 
in dispute arc not in the joint possession of the 
contending parties, the Magistrate has jurisdic- 
tion in taking action under s. 145. SOWN 

105. 32 C. 449 = 8 C.W.N. 885J. 

iS70)—S. 145— Specification of land, u-hen 

necessary . — The main question which the 
Criminal Courts have to determine under s. 145 
is as to the possession of the disputed land, 
and the land should be thoroughly ascertain- 
ed. But where the parties are not at dispute 
upon the question as to what the disputed 
lands are, the real question being which party 
IS entitled to the possession of the disputed 
land under a Civil Court decree for possession, 
the want of a proper specification will not viti- 
ate the proceedings. 5 C.W.N. 563. 

(873)— 5. 145— Joint trial of several matters 
of dispute— Legality , — The joint trial, in one 
proceeding, of several matters of dispute under 
s. 145 would be at most an irregularity, which, 
in the absence of prejudice, would not vitiate 
the inquiry. 5 C.W.N. 710. 


145— Jurisdiction of Magistrate tc 
treat subsequent proceeding ns continuation o) 
earlier proceedings in disputes as to immoveable 
property— Joandei- of parties- Duty of Magis- 
trate.—k Magistrate cannot treat a subsequent 
proceeding as a continuation of an earlier one. 
and he cannot refer back to the possession held 
b> one or the other of the parties upon the 
date of the earlier proceeding, in determining 
which of them should be declared to be in 
possession on the date of the subsequent pro- 
^edmg. In a proceeding under s. 145, Crim. 
Pro. Code, it is the duty of the Magistrate to 
find out, in the first instance, which parties 

are concerned m the dispute that has arisen, 

and to serve his order upon such parties, and, 

comes before him for trial, he 
should determine which of such parties, name- 
ly, the parties as mentioned in the first para- 
^aph of s. 145 Crim. Pro. Code, is in »ctu”l 

IwsMssion. A Magistrate is entitled to allow a 

thi^- party to ppme in in the course of the pro- 

Medmgooly-fortlre- puitbse of shewing that 

* breadh.of the peace 
exists. Queere J— WhSher 
puch party should be made a party to. the 
proceeding,- 900 ^ . ^® 


j Zemindars as parties to the dispute will not 
vitiate the proceedings, if the Zemindars, not 
! being concerned in the dispute, do not move in 
I the matter themselves. Although it may be 
desirable in proceedings under s. 146 to deni with 
each separate dispute separately, it is impossi- 
! ble to apply to such proceedings the strict rule 
' of procedure observed in civil actions. 6 C.W. 

I N. 206. (15 C. 31. 16 C. 513, 10 C.L.R. 623, 

' i?.). 

(875) — S‘ 145 — Successive defective police re- 
. ports — Maintainability of pi'oceedings under . — 

Where proceedings under s. 145 were dropped, 

I because the police report did not contain the 
boundaries of the lands in dispute and where 
I fresh proceedings were instituted on another 
I report which did not state that there was any 
apprehension of a breach of the peace, held, 
that the latter report, which was the only re- 
i port to be considered in the case, did not con- 
; lain sufficient materials to give the Magistrate 
J jurisdiction under the section. 6 C.W.N. 340. 

(876) — S. 145 — Refusal to allow intervention 
of party claiming interest in and actual pos- 
session of land — Charter Act, s. 15.— Per 

\ Banerjee, J : — If the Magi.strate refuses to 
allow the intervention of a party claiming an 
^ interest in, and actu.al possession of, the sub- 
ject of dispute. not on the ground of his having 
no such interest, but on the ground of the law 
I not authorising the addition of any such party, 

* he declines a jurisdiction vested in him by law, 

I and his order is open to revision by the High 
Court under s. 15, High Court’s Act (24 and 25 
Vic. c. 104). 6 C.W.N. 737 = 30 C. 155. 

(877) — S. 145 — Crops cut by Magistrates 
i order — Deposit of the price in Court — Civil suit 

for damages — Finding as to the title of the 
i plaintiff — Magistrate's order making the deposit 
; over to the plaintiff — Powers of High Court.’— 

I Where, in a proceeding under s. 146, the Jf®" 

; ^strate ordered the cutting of the crops grow- 
, ing on the disputed land, and deposited the 
i price in the Court, and one of the parties sui^ 
j for damages got his title to the crops recognised 
i by the Court, but was refused damages, as the 
' act of catting the crops wa.s that of the Hagis* 
tratc, held, that the High Court had no pow« 
to interfere with the order of the Magisttato, 
subsequent to the decision in the civil 
making over the deposit to the plaintiff, as the 
! Magistrate was not exercising any indicia* 

1 power izi making the order. 6C.V,IV. 882* 
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(878) — S. 145 — Revival of proceedings — Fresh 

m^riah . — Where proceedings taken under 
s. 145 have been struck off, and it is intended 
to take fresh proceedings upon new materials, 
it is necessary for the Magistrate to record such 
materials in his order renewing the proceed- 
ings. 6G.W.N.923. (20 C- 687, F.) {D.,1 

O.W.N. 599.3 

(879) — S. 145 — Exparte order in a proceeding 
under s. 145 — Taking of evidence — Refusnl by 
Magistrate to grant time for filing icritten state- 
ntent. — Although a Magistrate can proceed ex 
parte in a proceeding under s. 145, he should 
teke some evidence to show that the party who 
is present is entitled to an order in his favour. 

6 C.W.N. 925. 

(880) — An order under s. 145, on the written 
statement of one of the parties and upon the 
failure of the other party to file it, without 
Some evidence on the part of the party filing the 
stetement in support of it, is without jurisdic- 
tion. A Magistrate has a discretion to refuse an 
application for time to file a written statement. 
8 O.W.N. 642. 

(881) --S. J45~Order in/avourof a manager 

Legality. —An order under s. 145 in fas’out 

of the manager of an indigo concern is with- 
out jurisdiction. 7 C.W.N. 208. [Overruled., 

7 C.W.N. 825 = 31 C. 48.] 

(882) — S. 145 — Recording evidence, when 
necessary — Admisstou by vakil. — Although it 
18 nece.ssary, ordinarily, to record evidence in 
a case under s. 145, before passing final orders, 
it cannot be said that it is indispens.able to do 
so when the case is completely given up by the 
opposite party. An admission by the party’s 
l^al practitioner is sufficient for that purpose. 

7 O.W.N. 851. [D., 80 C. 918.] 

(888) — S, 145 —Reference to arbitration — 
of Magistrate. — Where, on the request of 
^e parties to a proceeding under s. 146, the 
Magistrate referred the question of possession 
ror the decision of an arbitrator, held, that the 
Magistrate ought to take finding of the 
arbitrator into consideration in bringing the 
proceedings under s. 145 to thoir proper legal 
termination, 7 C.W.N. 461. 

^84) 8.145 — Dispute as to possession of land 

Ctvil suit regarding the same land, effect of — 
•^rxsdvction of Magistrate. — A Magistrate, un- 
der 8. 145, has power to incervone and pass a 
temporary order in regard to the possession of 
tneland in-dispute only until one or othcr‘of 
the parties applies for or obtains a determi- 
nation of hts rights in a Civil Court. If one of 
^0 partly, by bringing a suit for the recovery 
hi poss^ion adxuits.that the other party is in 
pOMosaion, there is no question to decide in a 
pr^eding under s. 146. If the Magistrate 
thinks it necessary that ho should take steps to 
^^rve the .peace, it is open to him to take 
Bl^ceedings under the provision ot thjp. law 


Cr!m. Pfo. Code (Acts Y of 1898. X of 1882, 

X of 1872, XXY of 1861 and Vlll of 1869) 

— continued. 

other than s. 145. As a proceeding under 
s. 146 drawn up by a Magiiitratc gives him 
jurisdiction to determine the question of pos- 
session of the land in dispute, so. in that pro- 
ceeding, he is bound to ascert.iin and define the 
land in dispute and had no jurisdiction to de- 
termine. under thatproceeding, a dispute regard- 
ing lauds which are not covered by it. 7 C. 
W.N. 558. 

(886) — S. 145 — One of the parties not knoicing 
the place of trial — Order under section, validity 
of. — Where one of the parties to a proceeding 
under s. 145 was not able to ascertain, where 
the Magistrate, who had been moving about 
from place to place, was holding his camp and 
so failed to procure the attendance of his wit- 
nesses for the trial, held that an order direct- 
ing the other party to continue in possession 
was bad. 7 C.W.N. 705. 

(886) ' — S, 14.5— Notice of proceeding and copy 
of order drawn up under s. 145 (2), service of — 
Magistrate's duty. — A Magistrate, before pro- 
ceeding under s. 145, Grim. Pro. Code, is lx>und 
to satisfy himself that the notice of the proceed- 
ing and the copy of the order under cl. (11 of 
that section drawn up by him were duly served 
upon the party alleging non-receipt of the 
notice. 8 C.W.N. 76. 

(887) — S. 145 — Costs incurred in giving evi- 
dence in proceedvigs under the section — Suit for 
such costs. — The order of a JIagistrate refusing 
to give a witness the costs incurred by him in 
appearing to give evidence before him in pro- 
ceedings under s. 145, Crim. Pro. Code, and re- * 
furring him to a Civil Court, will not operate as 
res judicata in bar of a suit in the Civil Court for 
such costs. 8 C.W.N. 178. 

(888) — S. 115 — Partition suit —Declaration 
that property is joint — Order under sectio7i, 
when to be iMde. — Where the Civil Court, in 
which a suit for partition is pending, had de- 
clared certain properties to be joint, and order- 
ed partition to be effected, the properties 
must, until the jointness is disturbed by actual 
partition in the suit, be treated as having been 
declared by th^ Civil Court to be joint proper- 
ties. No order such as is contemplated by 
s. 145. Crim. Pro. Code, can be made in such 
a case. 8 C.W.N. 485. [R., 10 C.W.N. 1098.] 

(889) — S..J45 — Order under the section based 
on a decree, without examination of Tvitnesses - — ^ 
Legality — Proof of service of notice — Order un- 
der-section, when justifiable . — Where a Magis- 
t^te, considering that a decree in favour of one 
9 f the parties w^ conclusive on the question of 
possession, refused to receive the oral evidence 
offered by the^ other party, held, that the 
Magistrate did! not act properly in so doing. 
Where .one of the parties to a proceeding under 
s. ^45 denies the service of an order under 
s« 145 (1) . the written return of the serving peon 
is not a sufficient proof of the service. (N., 33 
C. 83 = 10 0-W.N. 257 = 20.L.J. 271.) Where 
a Magkti^tqjpa^d an order under s* 145 in a 
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very summary mauner, examining only a per- 
son who was not a witness of either of the 
parties, held, that the order was bad. 8 C.W. 
N. 719. 

(890) -iS. 145 — Order hy Magistrate nndei‘—~ 
Omission to expressly state the grounds for the 
order — Reference by Magistrate to a petition 
containing sttch grounds, effect of. — In an order 
made under s. 145 (1) of the Code, the Magis- 
trate omitted to state, in detail, the grounds 
for his conclusion that there was a likelihood 
of a breach of the peace. It was, however, re- 
corded by the I\Iagistrate that, upon informa- 
tion received by him and upon the petition 
presented by one of the parties to the proceed- 
ings, it appeared there was a likelihood of a 
breach of the peace and there was no denial of 
the same by the counter-petitioners- Held, 
that there was substantial compliance with 
s. 145 (1) of the Code and that there was no 
irregularity which would affect the validitv of 

the order. 16 M L. J . 148 = 3 Cr. L- J. 487. [I?. 

30 M. 548 = 3 M.L.T. 18 = 7 Cr. L.J. 28]. 

(891) — S. 145 { = Crim. Pro. Code, 1672, 
s. 530} — Order based upO}i. evidence recorded by 
another Magistrate — Legality. — An order under 
s- 145, in regard to possession, based upon evi- 
dence recorded by another Magistrate is illegal. 

2 Weir 97. fl?-. 17 JLL J. 585 = 0 Cr. L. J.‘ 

384 = 3 M.L.T. 108 = 31 31. 82. J 

(892) — S. 145 ( = C;im. Pro. Code, 18H2, 
s. 145) —Indefinite order — mendment. — Where 
the order of a 3Iagistrate under s. 145, deciding 
that one of the parties was entitled to pos- 
session, did not specify by metes and bounds 
the exact portion of each number of the land 
to which be was entitled to possession, held that 
a party to the proceeding .«hould apply to have 
the order amended, and that the High Court 
would not interfere on revision. 2 Weir 197. 

(893) — S. 145— Power of sxicceeding Magis- 
trateto cancel order of his- ptedecessor . — A 
Magistrate has jurisdiction to cancel the order 
of his predecessor and to stay further proceed- 
ings. He has also the power to order the 
restitution of the property placed, after attach- 
ment, in the hands of a receiver. 2 Weir 108. 

(894) — Ss 145, 74(5, Crtm. Pro. Code, 2372t 
ss. 530 and531}— Joint possession — Possession of 
separate rooms in sarne building — Cornpetencij 
of Magistrate to pass orders under. — Where it 
was found that each party to the dispute was 
in possession of separate dwelling rooms in the 
same house, held, that the Magistrate was 
competent to pass an order that the separate 
possession of each party should continue. 
Where a Magistrate found that the parties to 
the dispute were in joint possession of certain 
rooms in whiob the family documents and other 
valuables werO kept and ordered that the rooms 
should not be opened, except in the presence of 
certain public officers, held, that the' order was 

hotniinCtioned bys.531 (s. 146). .2 Weir 108. • 


Crim. Pro. Code (Acts Y of 1898, X of 1882,. 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

I (895) — S. 145 — Possession — Order of Crimi- 

nal Court as to — 2\on-observance of procedure- 
illegality. — Proceedings under the above section 
are without jurisdiction, unless the procedure 
prescribed therefor is strictly adhered to. 
Where, therefore, the copy of the initiatory 
order was neither served on the parties, nor 
affixed at or near the subject of dispute, and 
all the parties interested were not heard or 
evidence taken, held, that the proceedings must 
be set aside. 7 P.R. 1907 Cr. = 24 P.W.R. 1907 
Cr. = 71 P.L.R. 1908 = 6 Cr. L.J. 113. 

% 

I (89G) — S. 145 — Postponement of case sine die 
I — Solenamnli deciding right to possession — 

' Whether Magistrate bound to follou\ —A Magis- 
' trate has jurisdiction to postpone a proceeding 
[ under s. 145 of the Crim. Pro. Code sine die, 
when he expected that settlement proceedings 
I in respect of the land in dispute were soon to 
! commence. When a previous solenamah bet- 
ween the parties did not decide pos.«ession but 
the right to possession, the Magistrate is not 
bound to act in accordance with it in a pro- 
ceeding under s. 145. Crim, Pro, Code. 11 Cf* 
L.J 7 = 4 Ind. Cas. 537 = 13 C.W.N. 601. 

(897) — S. 145 (1) — Order not complying with 
provisions of section — High Court's powers of re- 
vision. — Where an order purporting to be passed 
under s. 145 (1) gave no information as to the 
subject of dispute and it left the persons, to 
whom the notice was issued, quite in the dark 
as to the property in regard tc» which they had 
to set forth their respective claims, merely 
stating that the ^lagistrate was satisfied 

the evidence that a breach of the peace would 
occur, held, that the order was wholly in- 
complete and failed to comply with the require- 
ments of the law. and that the High Court 
had power to interfere in revision and to *1. 
aside. 27 A. 296 = A.W.N. 1804. 234. (27 C- 
981. 30 C. 443. 2?'). [R.. A. W.N 1907.50*4 
A. L.J. 91. A.W.N. 1907, 265 = 4 A. L.J. 705* 
30A. 41 = 6 Cr. L.J. 352]. 

(898) — S. 145, sub-s. 1 — Proceedings un^ 
section — Necessitr/ for a formal order under 
sub-s. 1 . — The making of a formal order under 
sub-s. 1 of s. 145, Crim. Pro. Code, isabsolutely 

necessary to the initiation of proceedings under 

the section, and an omission to make such ^ 
order and to draw up a proceeding under sun- 
s. 1, is a question of jurisdiction which *«*^^®i* 
all the proceedings invalid. 32 C. 552 = 1 C.l<* 

J. 432 = 2 Cr. L.J. 347. 

(899) — The recording of a proper order under 
sub-s. 1. s. 146 is essential to pve 

trate jurisdiction under the section. 6C.i»- - 
923. [D.. 7 C.W.N. 599]. 

(900) — S. 145. els. I and 3 —Irregulanties^ 
proceedings — Effect. — A Magistrate, ^ ® 
mils a mistake (1) by not having in hiso ^ 
under s. 145, Crim. Pro. Code, sta^ 
grounds for his belief that there ww 

be a breach of the peace and (2) by not na 
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under cl. 3 of that section, served a copy on 
the applicant, does not divest himself of jurisdic- 
tion, these being mere irregularities in the 
proceedings, which do not in the least affect, 
the jurisdiction. 7 O.C. 334. (27 C. 981, Diss.). 

(901) — S. 145 ( = Cnm. Pro. Code, 1872, 

s. 530) — Death ofotie of the parties, before the 
termiTMtion of proceedinqs — Procedure.— The 
High Court refused to set aside an order under 
s. 530, on the death of one of the parties, in 
whose favour the order had been passed, just 
before the termination of the proceedings, on 
the ground that there was another in whose 
favour that order still remained, the order 
being in favour of the deceased and another 
person. The High Court also observed that it 
would have been more regular, had the Magis- 
trate postponed the case so as to enable some 
representatives to the deceased to appear. 2 
C.h.R. 264. [i?., 21 C. 404 ; D., 21 C. 4041. 

(902) — Ss. 145 and 146 — Attachment of cut 
and stored crops, whether legal. — The w'ords 
“crops and other produce of land ” in sub-s. 2, 
of s. 145, mean crops or other produce of land 
attached to the land and not to crops which 
have been severed. Therefore, a I^Iagistrate has 
no jurisdiction under s. 146 to attach crops 
which have been cut and stored. 30 C. 110 = 

6 C.W.N. 881 [F, A.W.N. 190o. 278 = 3 

A L.J, 13 = 28 A. 266]. 

(903) — Ss. 145 and 146 ~ Possession delivered 
by Citfil Court — Dispute concerning lands so 
delivered — Attachment of land by Magistrate, 
legality of. — Where the petitioner was put in 
possession of certain lands in execution of a 
decree obtained by him in the C>vil Court 
establishing his right to them, held, that a 
Magistrate was not competent to pass an 
order directing the attachment of those lands 
under s. 146 and «t was the duty of the Magis- 
trate to have found pos.°ession in accordance 
with the decree of the Civil Court. 32 C. 796 = 
2Cr. L.J. 761. [H., 33 C. 33 = 10 C.W.N. 2.57 
*2 Cp. L.J. 670 = 2 C.L.J. 271J. 

•(904) — Ss. 145and 146 — Dispute between land- 
lords as to possession of land — Order of attach- 
ment of crops belonging to te^iants, validity of - — 
In a dispute between rival landlords, a Magis- 
trate is not competent to attach the crop? on the 
land belonging to the tenants. 5 C.W.N. 105. 

(905) — Ss, 145 a)id 146-^Power of Magistrate 
to make order regarding component par/s of 
the subject matter of the dispute.— The subject- 
matter referred to in ss. 145 and 146 may be 
read as referring to the whole or to any com- 
ponent parts thereof. If that component part 
is distinct and separable from the rest, it cannot 
rightly be held that, because the Magistrate 
cannot find possession of one of the component 
I»ri^of the subject-matter in dispute with 
either party, he is bound to attach the whole, 
although that component part is distinct and 
^panble froin the rest,- If the subject-matter 
>n- dispute ie -indivisible, and must be dealt 
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w'ith as a whole, it must be dealt with in such 
a way as to make, in regard to it, one order 
either under s. 145 or s. 146 of the Code, as the 
; circumstances may require. 5 C.W.N. 710. 

j (906) — Ss. 145 and 146 — Attachment under 

; s. 146 — Written statements, failure tojile in tiyne 
j — Evidence, omission to adduce. — Jurisdiction of 
Magistrate to attach under s. 146 u'hen the par- 
ties did not adduce evidence on the appointed 
date. — Where the parties to a proceeding under 
s. 145, Crim. Pro. Code, did not file their writ- 
ten statements or adduce evidence, though more 
than two months bad expired from the date 
the proceeding was drawn up, but applied for 
time to file the written statements. Held that 
the Magistrate did not act without jurisdiction 
in refusing to grant time and in attaching the 
disputed land under s. 146, Crim. Pro. Code, ou 
the failure of the parties to adduce evidence. 
14 C.W.N, 80 = 5 Ind. Cas. 40. 

(907) — Ss. 245, 146 — Order under the sections 
— Applicability to persons not parties to the 
proceedings. — Where the tenants of the disput- 
ants were directed by the Magistrate, without 
having made them parties, to vacate the house 
in dispute which had been attached under 
s. 146 and were told that auy claims they might 
have should be settled iu a Civil Court, held, 
that the order was ultra vires. 2 Wcr«’ 106. 

(908) — Ss. 145, 146 (= Crim. Pro. Code, 1882, 
ss. 145, 146) — Dispute regarding the performance 
of puja in a temple — Order for attachmoU and 
closing of temple— Validity. — Where, in a dis- 
pute arising bctw'een two pujaries regarding 
the right to perform the puJa in a certain tem- 
ple. the Magistrate placed it under attachment 
and ordered it to be closed, the High Court, 
setting aside the order relating to the closing of 
the temple, directed that some provisional 
arrangements should be made by the Magistrate 
lor the continuance of the public worship. 2. 
Weir 112. 

(909) — Ss.l4S,146and435 — Proceedingsunder 
Ch. XII, Crim. Pro. Code — High Court's Juris- 
diction — Order regarding tnanogement of pro- 
perty attached, under s. 446. — S. 435 places 
proceedings under Ch. XII beyond the powers 
of the High Court in revision, leaving the 
parties to their remedies in the Civil Court. 
The High Court can, however, under the 
powers conferred by the Charter Act, take 
cognisance of such matters, if it is shown that 
the proceedings are without jurisdiction. But, 
where a Subordinate Magistrate passed an 
order under s. 146 attaching certain lands, the 
subject-matter of the proceedings, under s. 145, 
and in the management of the property granted 
a lease, and the District Magistrate had 
cancelled the lease and made another arrange- 
ment, held, that the High Court could not 
interfere with an order relating to the manage- 
ment of the property under attachment by 
reason of an order under a. 146, and that, if 
anything was done during the attachment, to- 
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which a party to the proceedings bad any 
objection, he should have recourse to the Civil 
Court, which would deal with the whole 
question and remedy anything done, likely to 
injure the party who might ultimately succeed 
in obtaining possession of the property. 29 C. 
382 = 6 C.W.N. 469. Ci?., 17 C.P.L.R. 133.J 

(910) — Ss. 145, 147 — Reference by District 
Magistrate under s. 147 — Procedure — Right to 
perjorm puja,— Where a District Magistrate, on 
being satisfied that there existed a dispute likely 
to cause a breach of the peace, referred the case 
to a Magistrate for enquiry, held, the latter was 
bound under s. 147 “to enquire into the matter 
in the manner provided by s. 145, ” Crim. Pro. 
Code. Where the subject-matter of a dispute 
is the right to perform a religious ceremony 
or piija, the case comes under s. 147, Crim. 
Pro. Code. 3 Bom. L R. 416. (24 3.627 = 2 
Bom. r..K. 88, 11 M. 323, 8 I. A. 123, 111. A. 
42, 25 B. 179 = 2 Bom. L.R. 755, R.j. 

(911) — Ss, 145 and 147 — Dispute as to right to 
remove and appropriate sandalwood paste on 
idol, jurisdiction of Magistrate to enqtare into. 
— The liadves ol a temple applied to a Magis- 
trate under s. 147, Crim. Pro. Code, s<vying 
that the right to t.ake sandalwood paste, when 
removed from the person of the idol, belonged 
to them, but, as this right was disputed by the 
pujaris, there was a likelihood of the breach 
of the peace. The ^fagistrate held that he had 
no jurisdiction under the section, as the right 
in question was already adjudicated upon by 
a Civil Court ; but the ^lagistrate ordered that 
the pujaris should hand over the sandalwood 
pa.stc after removing it from the idol, to the 
Badves, who had aright to the same. Held (1) 
that the Magistrate had no jurisdiction to pass 
the order ; (2) that, if the Magistrate was of 
opinion that the dispute might have occasioned 
a breach of the peace, he ought to have proceed- 
ed under Ch. VIII, Crim. Pro. Code ; (3) that 
S3. 145 and 147, Crim. Pro. Code, did not applv, 
as there was no dispute concerning the right of 
use of any land or water as defined in s. 145 of 
the Code, or of any right of way or ea.scment 
over the same ; and (4) that the sandalwood 
paste does not fall within the description given 
in s. 145 (2), Crim. Pro, Code, as forming the 
profits of immoveable property, as it in no way 
arises or emanates from the temple building or 
can in any manner he held to be properly 
arising from immoveable property. 4 Bom, L. 

K. 438. ir 3 

(912) Ss. 145 and 147 — Order made against 
‘One party on xorilten statement by the other — 
Order under the sections unsupported by evu 
dense — Validity. — An order under s. 145 or 
s. 147 cannot be made merely on the written 
statement of one of the parties, without evi- 
dence.of facts Justifying such order, where the 
party who, in the ordinary course of things, 
would oppose the order, does not expres.sly 
admit the allegation made by the other 


party in the written statement. Where the 
second party, in a proceeding under s, 147, 
having failed to file a written statement, the 
Magistrate declined to extend the time for 
filing the written statement and passed an 
order against him on the written statement of 
the first party only, and in the absence of an 
express admission of the second party, held, 
that the order was bad, as there was no evi- 
I deuce in proof of the ullegatiou contained in 
I the written statement. 30 C. 918 = 7 C.W.N. 
510. (7 C.W.N. 315, Expl.). 

(913) — Ss 145 and 147 — Dispute concerning 
land — Duly of Magistrate — Improper ordeis 
wider the sections -It is the duty of aMagistrate, 
before he interferes m the exercise of rights, to 
consider whether he cannot protect persons in 
the enjoyment of Ibeir rights by taking a caution 
bond from the persons Irom whom or at whose 
instigation the breach of the peace may be 
apprehended. But, if a probability of a breach 
, of the peace is established and a Magistrate, 

I instead of taking security, acts under s. 145 or 
s. 147, then, although the other course might 
be the wiser and the more politic, the High 
Court could not, as a Court of revisiou, disturb 
his order on that ground only, if the case was 
one in which, on other ground, such an order 
would be legal. Nor would it be a good ground 
for objection to the Magistrate’s order that a 
Civil Court has refused an injunction. [R*. 1* 
M.L.J. .394 = 29 M. 97]. Where an order under 
s. 145 or s. 147 is not made between the parties 
to the proceeding, or when neither of the parties 
to the proceeding establishes that he is m 
possession, held that the order is not properly 
made. 7 M. 460 = 2 Weir 101. 

(914J — Ss. 145 and 14if — Proceedings under 
section — Questions of title — Removal of a bundb 
— Jurisdiction of Magistrate to aioard costs and 
damages. — In a case under s. 145, the Magis- 
trate dealt with the matters as if he had to try 
a question, solely, of title and not one ofpo^ 
session. He also directed that a bundh which 
was in dispute should be removed and that one 
of the parties should pay to the other compen- 
sation for damage done to crops as well as coats 
in the case. Held, that the entire order 
be set aside, including the orderas tocosts. 33 
C. 602 = 9G.W.N. 862 = 2 Cr. L J. 853- 

(915)— Ss. 145, 148 ( = Crim. Pro. Code, 
1882, ss. 145, (1,4, 5, 6,) 148)—Potoers of a 
Magistrate — Delegation of enquiry . — Under 
s. 148, Crim. Pro. Code, a Magistrate 
liberty to depute any local enquiry he 
necessary to a subordinate Magistrate, hat 
should not depute to such Magistrate thewhole 
investigation. On receipt of the report fr^ 
the latter, the Magistrate should take ^tt^ 
statoments from the parties and receive the 

evidence produced and any- farther evidence n« 

thinks necessary, aud conclude the inveetignt**® 
under s. 145. 2 Weir 118. [i?-. 17 M.:^- 

635 = 31 M.82=3M.L.T. 106 = 6Cr. L.J.884-J 
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(916j— Ss. 145, 192, 529 (/)— Bona fido 

iiransfer oj a case under s. 245 by a Alayis- 
irate not so empowered. — Where a senior Deputy 
Magistrate, to whom a case under s. 1-16 was 
tiausierred by a District Magistrate, transferred j 
the case to another Deputy Magiatrale, and it 
was contended that he nad no such power, held, 
thjtt, as the order was made in good faith, it ’ 
could not be set aside, merely on the ground ! 
thatthe Magistrate had no power to transfer 
fihecase. 6 C.W.N. 686. 2C.L.J.G14 = 

3 Or. L.J. 83j, 

(917)— 6’s, 145, 355, 356—ReJusal to issue j 
process for attendance of joitnesses inproceeduujs 
under Ch. XU, Criin. Pro. Code— Arbitrary 
exercise of discretion — High Court's powers of 
interference — Charter Act, 24 and 25 Vic , 
C.104, s.io. — The arbitrary exercise of discretion 
does not necessarily amount to acting without ! 
jurisdiction so as to justify the High Court in 
interfering in all cases where discretion has 
been arbitrarily exercised. Where, however, 
the refusal of a Magistrate to assist one of the j 
parties to a proceeding under Ch. Xll, Criin. j 
Pro. Code, in procuring the attendance of hi.s i 
witnesses, deprives that party cf hearing on the 
only question for the determination of the 
Court, and so amounts to a denial of justice, 
the li^gisirate, in refusing process, acts with- ‘ 
out jurisdiction. Even if it caunot be said in 
Strictness that the Magistrate, in such a case, i 
has acted without jurisdiction or declined juris- i 
diction, such a case is one in which the High 
Court ought to interfere in the exercise of the 
general powers of superintendence vested in it, 
under »s. 21 and 25 Vic., C. 104, s. 15. 30 C. 
308=7 C.W.N. 404. [i?., 17 C.P.L.R. 133, 

31 C. 685J. 

(918) — 5. 145, sub-s. 5 and s. 434 {3i — 

When an order under s, 145 is final.— The 
order, to wUich finality is given under s. 145, 
must be an order which not only purports to 
be, but is in reality an order under the section, 
and has been passed with jurisdiction. Where 
the Court h.ss exceeded its jurisdiction in mak- 
ing the order, it is null and void, and the High 
Court, in the exercise of its revisional jurisdic- 
tion, is competent to interfere with it. 25 A. 
337 = A.W.H. 1903, 102. (24 B. 527, 20 C. 188, 
18M.41, i?.). [B., 26 A. 144; D., A.W.N. 

1907, 60 = 4 A.L.J. 91 ; B., I Sind L.R. 50 = 8 
Cr. L.J. 170] . 

(919) — Sb. 145 and 435 — Emergent order — 
Omission of Magistrate to comply subsequently 
vAthprovisionsof s.l45. — A Magistrate, having 
Inade an emergent order for the possession of 
immoveable property under s. 145 (4). sub- 
eequently omitted to follow out the procedure 
preeonb^ by the section* and make an enquiry, 
cn evidence, into the fact of possession. But 
the Bjgh Court ordered the Magistrate to make 
8uoh inquiry^ holding- that the order was not 
absolutely without jurisdiction, aud. therefore, i 
not exempted from the application of s. 435 (3) 
of the Code. A.W.N. 1901, 154. 

76 
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(920) — Ss. 145 and 435 — .4ppfica(iou for 
revision at instance of party who could not in his 
own right be entitUd to possession, — A Magis- 
trate, after entoitaiinug proceedings under 
s. 145, declined to make any order declaring 
one or other of the contending parties to be in 
possession. The High Court relused to iiiier- 
lere in revision at tbc instance of a person who, 
though apparently the next reversioner to the 
estate, could, for the time being, have no 
possible right on his own behalf to l•ep^c^ent 
possession. A.W.N. 1902, 111. (27 C. b 92 and 
28 G. 446, D.). 

(921) — .b’s. 145,435— Revision of proceedings 
under s. 145 — Duty of Magistrate. — l-'rocecdmgs 
under s. 145 are, by s. 485, expressly excluded 
from the class of proceedings liable to be dealt 
with on revision, lu all cases in which the 
High Courts have interfered with proceedings 
purporting to have been taken under Ch. Xll, 
that iiiterterence has been justified by the fact 
that the orders revised were not really orders 
under that chapter at all, but would have 
required, to validate them, powers which the 
Legislature has not seen tit to confer on any 
one. C-R-. 5 O.C. Ij. Sub-s. 4, s. 145, provides 
that a Magistrate is not at liberty to go into 
the merits of the claims cf the parties to the 
dispute to a right to possess the subject thereof. 
He can decide only the fact of possession at 
the date of the order requiring them to put 
in their statements. The sub-section implies 
that it is not necessary for him to formulate a 
decision even on that point if it should present 
insuperable difficulties. Parties cannot be called 
upon in these proceedings to furnish a statement 
of their rights, not can the Magistrate take, 
as the basis of any action he may finally decide 
upon, any conclusion at which he may arrive or 
inav have arrived, as to the respective titles of 
the parties. 25 B. l79 = 2Boni. L.R. 755. 

3 Bom. L.R. 416, 6 Bom. L R. 246, 1 S-L.R. 
Cr. 40J . 

(922) — Ss. 145 , 435. — An order under s. 145 
of the Code, which merely purports to have 
been made under it but is not really so, is sub- 
ject to the revisional powers of the High Court, 
as the words “ proceedings under Ch. Xll,” in 
s. 435, Crim. Pro. Code, mean proceedings which 
are. as a matter of fact, under that chapter, 
aud not those which are really not so and for 
which there may be no authority in the Code. 
5 O.C. 1. 

(923) — Ss. 145, 435 — Where the proceedings 
before a Magistrate under s. 445 are in intern 
tion, in name and in fact, proceedings under 
Ch. XII of the Code, by a Magistrate duly 
empowered under that chapter, the High Court 
has no power to call for the records of those 
proceedings either under the Code or under 
8.-16 of the High Courts Act, as, by the amend- 
ment introduced in s. 485, the power of the 
High Court to call in revision for the records 
of proceedings under Gh. Xll has been 
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curtiiiled. So the High Court cannot interfere, 
in revision, with an order unders. 145 passed by 
a Court having jurisdiction. 26 A. 144-^ A.W.N. 
1903. 212. (26 C. 188, 25 A. 5-87, li.). \.F.,6 

A.L-J. 113 = 31 A. 150 ; iJ.. 1 S.L.R. 50 Cr. = 
8 Cr. L.J. 170J. 

(924) — The power of revision to be exercised 
by the Court in proceedings under s. 145, is 
limited to matters of jurisdiction, i.e., to Ciises 
in which it is found that the Magistrate taking 
proceedings under Cb. XII has acted without 
jurisdiction. 24 A. 315 = A.W.N. 1902.74. 
(26 C. 625, F.) [72., 4 L.B.R. 75 = 6 Cr. L.J. 291J. 

(925) — Ss. 74.J, 439.— A ^Magistrate having 
properly passed an order under s. 145, Crim. 
Pro. Code, the High Court declined to interfere 
in revision upon the ground merely that the 
preliminary order did not set forth, as explicit- 
ly as it might have set forth, the reasons which 
satisfied the Magistrate that there was a likeli- 
hood of .a breach of the peace, as there was a 
substantial compliance with the requirements 
of s. 145 of the Code. A.W.N. 1905, 260. 

(926) — Ss. 143. 430 — Where the initial order 
in writing made by a Magistrate unders. 145 (1). 
Crim. Pro. Code, is defective, but both sides 
are fully cognisant of the matter in dispute 
and tlierc is a danger of the breach of the peace, 
the High Court will not interfere in revision 
with the final order p.assod bv the Jlagistrate. 
7A.LJ.53. 

(927) — S$. 145, 439 - Bevisionai poicers of 
Hif)h Court — Cos/v. — The Court, in dealing as 
a Court of revision under s. 439, Crim. Pro. 
Code, with an application to revise proceedings 
under s. 145 of the same Code, can make no 
order as to the costs of such application. S.C, 
227, Oudh. 

(928) — C/mp. XU, ss. 145 atul 435, cl. (3)— 
Proceedings under the chapter — Sessions 
Judge's power of revision or reference. — Proceed- 
ings under Ch. XII of the Code are not 
proceedings with regard to which a Sessions 
Judge has any power of revision or reference. 
There is no provision of law which gives the 
Sessions Judge the power to call for the record 
in such proceedings. 28 C. 416. 

(929) — Ss. U5. 526, 435 and 439~High 
Court's power to transfer cases under s. 145 — 
Charter Act, s. 15~Letters Patent, s. 29~ 
Grounds for transfer — "Criminal case,"meaning 
of,— Per Ghose, J. — Although it may be doubt- 
ed, whether the Legislature meant to confer on 
the High Court the power to make a transfer , 
in a case other than strictly criminal, i.e., in 

a case in which a person is charged with an 
offence, yet the High Court has the power to 
make an order for transfer of a case under a. 145 
under the provisions of a. 15 of the Charter Act. 

Per Taylor, J. — It is doubtful whether the 
HighCoutt has power, under s. 526, to transfer 
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cases which do not relate to matters which may 
strictly be described as “criminal,” i.e., as 
relating to crime or offences under the law. 
But that power exists under s. 29, Letters. 
Patent, for in the Letters Patent, the expression 
"criminal case” appears to be used without the 
distinction which apparently exists in the Code 
ofCriminal Procedurein respect of cases tried by 
a Criminal Court as opposed to civil cases. 28 
C. 709 = 5 C.W.N. 749. [7?.. lOC.W.N. 1095 ; 

Expl . 2 C-L.J. 614; D.. 5 P.R. 1905 Cr.=85 P. 
L.R. 1905 = 2 Cr. L.J. 40J. 

(930) — S$. 145, 526 — A criminal case, like a 
criminal appeal, must arise out of and deal 
with some crime already committed. It dues 

I not include proceedings taken for the prevention 
j of crime. The provisions of s. 526 do not, 
j therefore, confer a power to direct the transfer 
of any proceedings initiated under s. 145, Crim, 

! Pro. Code. [Diss., 26 M. 188=12 M.L.J. 391 
= 2 Weir G78. 2 C.L.J. 014 = 3 Cr. L.J. 83, 
lOO.C. 61 ; R., 28 c. 709, 5 C.W.N. 749. 23 
P.R. 1902Cr- = 85 P.L R. 1905 = 2Cr. L.J. 40, 

I 2L.BR. 239; X>. , 10 C.W.N. 1095 = 4 Cr. L.J. 

I 223j. In transferring a case from ono Slagie- 
trato to another, the Court ought not tobeguided 
by the impression produced in its own mind 
as to the impartiality of the Magistrate, but 
must look to the effect likely to be produced in 
the minds of the parties and their witnesses, 
by the selection of a Magistrate whose personal 
antecedents or circumstances have, however 
unavoidably, connected him with either the 
one party or the other. 25 B. 179 = 2 Bom. L. 

R. 755. ‘(li.. 6 Bom. L.H. 480J. 

(931) — A case under s. 145, Crim. Pro. Code, 
is a “ criminal case,” and the High Court has 
power to transfer the case under both s. 526, 
Crim. Pro. Code, and cl. 29, Letters Patent. 

26 M. 188 = 12 M.L.J. 391 = 2 Weir 678. (25 

B. 179, Diss.). 

* 

{9S-2)—Ss. 145, 437—Refiisal by Subordinate 
Magistrate to take proceedings loider s, 145 
Power of District Magistrate to take proceedings 
after such refusal. — Where, on receipt of a 
police report to the effect that there was a 
breach of the peace likely to take place between 
certain persons in consequence of a dispute 
concerning land, the Magistrate found t^t 
there was no sufficient ground for pro<»oding 
under the section, and, therefore, declined to* 
take proceedings, held, that the District Magis- 
trate would be competent to institute proceed- 
ings under the section, if ho was of a different 
opinion. 29 C. 242 = 6 C.W.N. 290. (20 C. 
729, D.). 

(933)— Ss. 145, 522 ( = Crim. Pro. Code^ 1^72* 
ss. 530, 534) — Order, after conviction for riot* 
ing, for delivery of a land to certain /xrww*. 
when can be 7nade.—yfhete a Magistrate, after 
convicting and sentencing certain persons w 
rioting, passed an order, in the latter part or 
his judgment under s. 634, directing that one 
of the witnesses be in possession until ooste 
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by a Court of competent jurisdiction, held, that 
the order was notone under s. 534. as there 
was no evidence of dispossession by criminal 
force, nor was the order one under s. 530 
(s. 145), inasmuch as a proceeding under that 
section should be separate from the trial for 
riot. 2 Weir 674. 

(934) — Ss. 145, 530 — Incovipetenctj of Magis- 
trate to whom case tinder s. 245 was transferred, 
to make order under that section. — S- 530 refers 
only to a case, where a Magistrate is not com- 
petent, by virtue of the position he holds or 
powers vested iu him, to try a case of the 
character mentioned in s 145. But whore a 
Magistrate is competent to try a case under 
s. 145, the fact that he has not local jurisdiction 
over the matter will not make the case come 
within s. 530. 5 C.W N. 686. 

(935) — Ss. 145, 53T — Proceedings in respect 

of several plots of latids—SejHirate proceedings, 
necessity of. — The taking of one proceeding in 
respect of several plots of lands claimed to be 
in the possession of different persons, will not 
be prejudicial to the interest of the parties, if 
the course taken by the Magistrate does not 
preclude any of the parties from adducing 
evidence in the case concerning the different 
plots of land. 5 C.W.N. 544. Ci*\, 5 C-W.N. 

710J. 

(936) — S. 145 — If award under section bars 
possessory suit — See ACT I OF 1377, ‘20 W.K. 
12 . 

(937) — S. 145— See ACT I OF 1877, s. 9, 7 C. 
L.J. 547, 8 W.R. 386. 

(938) — S. 145 -6'ee ACT XV OF 1877. Art. 
47. 9 W.R. 480 Cc.. 6 C.L.R. 93. 23 C. 731, 
F.B., 19 C. 646, 6 C 709 = 8 C.L.R. 151. 3 

N.W.P. 171, 7N.W.P. 35. 

• 

(939) — S. 145— 5ee BOM. ACT III OF 1876, 
s; 10, ‘26 B. 353 = 3 Bom. L.R. 919. 

(940) — S. 145— See CRIMINAL TRESPASS, 

2 A. 465, ‘2N.W.P. 82. 

(941) — Ss. 145, 146, 439— See DISPUTE AS 
TO POSSESSION OF IMMOVEABLE PROPERTY, 
46 P.L.R. 1903. 

(942) — Ss. 145 (1,4, 5. 6). 192 and 528 (1,2, 
8)— See Dispute as to possession of im- 
moveable PROPERTY, 22 C. 898. 

(943) — Ss. 146. 429 — See DISPUTE AS TO 
POSSESSION OF IMMOVEABLE PROPERTY. 27 

e. 892 = 4C.W.N. 613. 

(944) — Ss. 145, 435— See DISPUTE AS TO 
POSSESSION OP IMMOVEABLE PROPERTY, 26 
C. 188 = 8 C.W.N, 49, 7 Bom. L.R. 475 = 2 Cr. 
L.J. 451, 27 C. 259 = 4 C.W.N. 420, 27 C. 261, 
Note=4 C.W.N. 421 Note. A.W.N. 1907, 
49, 4 A.L.J. 91 = A.W.N. 1907, 50=5Cr.L.J. 
117, A.W.N. 1901, 154. 


Crim. Pro. Code (Acts V of 1698, X of 1882. 

X of 1872, XXY of 1861 and YllI of 1869) 

— continued. 

(945) -Ss. 145 and 52G— See DISPUTE AS- 
TO POSSESSION OF IMMOVEABLE PROPERTY, 
11 O.C. 61 = 7 Cr. L.J. 423. 12 M.L.J. 3‘Jl =2 
Weir 678. 

(9-16)— Ss, 145 and 637— See DISPUTE AS 
TO POSSESSION OF IMMOVEABLE PROPERTY, 

4 A.L.J. 705. A.W.N. 1907, 2G5 = 6 Cr. L.J. 
352 = 30 A. 41. 

(947)— S. 145— See EJECTMENT. SUIT FOR, 
4 C. 339. 

(94S)— S. 145 (1, 4, 5, 6)— Sec HIGH COURT, 
Jurisdiction of, 2 C. 293, F.B. 

{949‘ — S. 145-See JOINDER OF PARTIES, 
20 C. 520. 

(950 and 951)— S. 145— See JURISDICTION 
OF Civil Courts, 1*2 W R. 199=3 B.L R. A. 
c. 305, 5 C.W.N. 71, 6 C. 836 = 8 C.L.R. 217. 

(952) — S. 145-See NOTICE, 4C. G50 = 3C. 
L.R. 551. 

(953) — S. 145 (1, 4, 5, G)— See PEN.\L CODE, 
s. 188, 7 C.L.R. 291. 

(Oo-t}— S. 145— See REVISION, A.W.N. 1005, 
ICO. 

(955 and 95G) — Ss. 145. 192, 528 and 629 (5)— 
See Transfer of Criminal Cases, 2 c.L.J> 
614 = 3 Cr. L.J. 83, 4 C.W.N. 821. 

« 

(956-a)— S. 145— See Nos. 48, 53, 54. 119, 
439. 44G, 447, 448, 449, 450, 451. 452, 453, 
474, 475, 484, 493, GOG, 735, 777, 7«7. 788, 
798, suprOi and No. 3456, infra. 

S. 146 ( = 1882, s. 146 ; 1872, s. S31 ; 1861, 

8. 319). 

(957) — S. 146 — Condition essential for order 
under section — Likelihood of breach of the peace- 
— Jurisdiction of Magistrate. — A necessary 
preliminary to an order under s. 14G is that 
proceedings should have be^-n taken and an 
order made under s. 145 of the Code. Where,, 
from the record, it appeared that the procedure 
prescribed by s. 145 was not followed by a Ma- 
gistrate. no order in writing, as required by that 
scctioot having been made by him, held, that the 
Magistrate’s order attaching the property was 
an order w’ithout jurisdiction and one which 
cannot be deemed to have been passed under 
Ch. XII, Crim. Pro. Code, as there was noth- 
ing to indicate that there was a dispute likely to 
cause a breach of the peace. 2 A.L.J. 149. 

(958) — S,146 — Potoer conferred by the section^, 
when exercisable. — The power conferred b}'* 
s. 146, Crim. Pro. Code, upon a Magistrate, can 
only be exercised when the Magistrate decides 
that hone of the parlies is in possession, or i& 
unable to satisfy himself as to which of them 
was in possession. He cannot take action under 
the section, merely because he is unable to 
satisfy himself as to which of the parties ia 
entitled to possession or has a right to the 
property. Inability to decide on the right to- 
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Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 


Crim. Pro. Cole (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 


the property cannot, therefore, justify the 
attachment of the property under s. 14G. 6 
Bom. L.R. 723. 

(959) — S. 146 — Power to attach property, 
w}ien could be exercised. — A Magistrate can 
attach property only on the ground that he 
•cannot sati.sfy himself as to which of the 
parties is in possession. 7 Bora. L.R. 18 = 2 Cr. 
L.J. 28. 

(960) 5. 146 — Order for attachment, ichen 
valid.—Whcte each party is found to be in 
possession of different portions of a disputed 
land, a Magistrate has no jurisdiction to order 
attachment utjder s. 146 (1). 9 C W N 887 = 

1 C.L.J. 331 = 2 Cr. L.J. 408. 

(9G1)— S. 146 — Effect of attachment — JAmiUr 
iion .-Icf, 1877, $. '. 1 $. — Where a I^Iagistrate- 
acting in due course of law, either because he 
found neither party was in possession, or 
because he was unable to satisfy himself as to 
which ofthem was in possession, simply attached 
the property, held that such attachment operat- : 
ed in law, for the purposes of limitation, : 
simply as detention or custody of the property i 
Magistrate who, peudiug the decision by ' 
a Civil Court of competent jurisdiction, holds : 
it merely on behalf of the party entitled, | 
whether he be one of the actual parties to the 
dispute before him or any other person. For 
purposes of limitation, the seizin or legal posses- 
sion will, during the attachment, be m the true 
owner and the attachment by the Magistrate 
will not amount either to dispossession of the 
owner, or to his discontinuing possession. 
Under s. 14G, Crim. Pro. Code, the Magis-trate 
is bound to continue the attachment and have 
statutory possession of the lands for the pur- 
.poses of continuingthe attachment, until a com- 
petent Civil Court determines the rights of the 
parties to the dispute before him, or the person 
entitled to the possession of the lands and 
he cannot deliver the property to any of 
the parties or other person without an 
adjudication by a Civil Court. During the 
■continuance of the attachment, the legal 
possession for purposes of limitation will 
constructively be in the person who had the title j 
at the date of the attachment and such title ! 
cannot be extinguished by the operation of i 
•8. 28, Limitation Act. 1877, however long such j 
Attachment may continue. 26 M. 410. ! 

(962) — S. 146 — Disobedience to an order under 
ihe section— Pe*tal Code, s. 188 — Disobedience 
to an order passed under s. 146, Crim. Pro. 
Code, is not an offence punishable under s 188. 
Penal Code. The order under s. 146 is an 
order to a police officer to take possession of the 
Jands and not an order to any other person 8 
IJ.L.J. 263. ^ 

(963J— S. 146 ( = Crim. Pro. Code, 1832, 

So 246} — Object of the section . — The special pro- 
vision contained in s. 146 is not meant to 
relieve the Magistrate from-the dntv of decid- 
ing the case. on the merits, but onijr' ^loy^ an 


; order for attachment to be made when it is not 
' possible to decide which party is in possession. 

An order of a Magistrate under s. 146 was set 
t aside on the grounds, first, that, although the 
I petitioner cited «a number of witnesses, they 
' were uot examined, and, in the second place, 

' the order did not show that it was not possible, 
on the evidence, to decide as to the fact of pos- 
j session, but would rather seem to indicate that 
the Magistrate could not or would not decide, 

’ whether the witnesses on the one side or those 
on the other were to be believed. 2 Weir 110. 

(964) — Ss. 146 and 436 — Attachment utider 
; s. 146, if valid where Magistrate unable to 
satisfy himself ivho was in possession — High 
^ Com Vs power of interference with order under 
I s. 146, Crim. Pro. Code. — The High Court, 
cannot, under s. 435. Crim. Pro. Code, 1898, 
interfere with orders pas.scd under s. 146 of the 
Code. But an order, which merely purports to 
bounders. 146, Crim. Pro. Code, but exceeds 
the powers given thereby, is one with which 
the High Court is not precluded, by s- 4^5, from 
interfering in revision. The powers given by 
s. 146, Crim. Pro. Code, would justify attach- 
ment only on the Magistrate’s inability to 
satisfy himself as to which of the parties was 
in possession of the subject of dispute, and 
would not justify attachment merely because 
' the Magistrate could not decide upon the rights 
I of the parties. For the purposes of s. 146, the 
Magistrate isneitlicr called upon nor empower- 
I ed to consider the question of rightful posses- 
' sion. 7Bom. L.R. 18. 

I 

4 

I (965)— 5. 146 (=Crim. Pro. Code, 1872, 
j ss. 530, 531) — Jurisdiction. — A Magistrate is 
j not at liberty to proceed under s. 530, ors. 531, 
Act X of 1872, unless he is satisfied that a dis* 

I pute exists likely to produce a breach of the 
peace, and unless he records a proceeding stat- 
ing the grounds of his being .so satisfied. A.W. 

' N. 1881, 46. 

(966)— S. 146 ( = Crim. Fro. Code, 1882, 
s. 146) — Attachment of property— Subsegit^t 
Civil Court decree — Profits of property during 
attachment. — Where immoveable property, the 
subject of dispute between rival claimants, has 
been attached by the Magistrate under s. 146, 
Grim. Pro. Code, and a decree regarding that 
property has been subsequently passed by the 
Civil Court, the Magistrate is bound to retarn 
the profits, derived from such property during 
the attachment, to the person who has be^ 
successful in the Civil Court. A.W.N, 1893, 
100 . 

(967) — S. 146— See ACT XV OF 1877, Arts- 
47, 142. 144, 20 A. 120. 

(968) — S. 146 —Possession — Ijanda und^ 
attachment by Magistrate — See ACT XV Or 

' 1877, Art. 144, 1 C-W.N. 569. 

(969)— S. 146— See DISPUTE AS TO 
SESSION OF IMMOVEABLE PROPBBTT, 1 C-li- 
B. 86. 15 A. 394, 1 C.L.B. 273. 
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Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and YIII of 1869) 
— continued. . ! 

r 

(970) — Ss. 146, 537— DISPUTE AS TO ! 

POSSESSION OF IMMOVEABLE PROPERTY, 12 . 
C.L.R. 221. I 

(971) — S. 146— See PENAL CODE, ss. 188, , 

447, 8 M.L.J. 253. | 

(971-a)— S. 146— See Nos. 452, 735, 798, 
894, 902 , 903, 904 , 905, 906, 907 , 908 , 909, 
941, supi'a. 

S. 147(^1882, B. 147; 1872, s. 532; 


i 

I 


1861, B. 320;. 

(972) — S. 147 — Scope of section — Right to 
fish — P.ir/tes to enqtiiries under. — There is 
nothing in s. 147 to limit its oper.'ition only to 
'easements. The words “the right to do any- 
thing in or upon tangible immoveable pro- 
perty ” includes also the right to fish in a bhil. 
The only reference to easements is in the mar- 
ginal note to the section, which is no part of 
the enactment, [f’., 23 C. 557-J In an en- 
quiry under s. 146 of the Code, it is sufficient 
if persons who claim for themselves the right to 
fish, though that right is derived from others, 
are made parties. It is not necessary that 
proprietors in the bhil should be added as par- 
ties. 23 C. 55. [R., 2 C.W.N. 670J . 

(973) — It is doubtful whether s. 147, Crim. 
Pro. ('ode, applies to a dispute relating to the 
right to use a public highway. S. 145 does not 
apply to such a case. 2 Weir 117. 

(974) — S. 147 - Enquiries under the section — 

Conditiofis requisite for them — Rarlics entitled 
to notice. — Alagistrates ought not to embark on , 
enquiries under s. 147 of the Code, in which it [ 
is certain that injustice may be done from de- j 
iective procedure, unless they are satisfied that | 
a r^l danger of the evil, for the prevention of ; 
which the procedure is devised, does in fact 
exist. They would nob bo acting wisely to use 
this procedure in a case involving a long and 
complicated enquiry, and the presence of a 
groat number of people, when such an effective 
remedy as binding few persons is ready to his 
hand- [P’., 23 C. 557 : fl., 2 C.W.N. 670.} The 
enquiry contemplated under s. 147 of the Code 
is a judicial enquiry and theopinionto be formed 
must be a judicial one, founded upon the evi- 
dence legally before the Magistrate under s. 356 
of the Code. The evidence before the Magis- 
trate would not be legallv before him, if it bad 
been taken behind the b.acks of the persons who 
claimed or denied the right, in the sense that 
they not only were not represented at the en- 
quiry, but had no notice of it. It could not be 
held that notice given to servants is notice 
given to the master, and that ser\'auts would 
sufficiently represent their master in such pro- 
ceedings. 21 C. 727. (F.,2 0.W.N. 670: i2., 

81 C. 48; D., 23 0. 65], 

(975) — S..147^0batruction to right of way — 
Oraet for its removal* — A Magistrate is compe- 
tent to direct the removal of an 


Crim. Pro. Code (Acts Y of 1898, X of 1882^ 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

to a right of way caused by the owner of the 
land, if there be a likelihood of a broach of the 
peace in consequence of such obstruction. 5* 

C.W.N. 335. 

(976) — S. 14? { = Crim. Pro. Code, 1872, 
s. 532} —Carrying of corpse on a highway. — 
Except when danger to the public health is 
occasioned, the conveyance of a corpse along a 
highway is not an unlawful use of the highway ; 
but when the conveyance of a corpse by a 
particular route is unnecessary and is repug- 
nant to the feelings of the inhabitants, a Magis- 
trate may properly exercise his influence to 
induce the persons concerned to abandon that 
route. Held, that the order of the Magistrate 
prohibiting Hindus to carry corpses through a 
certain route on the ground that Mahomedans 
objected to it and directing that they should be 
carried by the nearest route to the burning 
ghat was not a legal order. 7 M. 49 = 2 Weir 
115. 

(977) — S. 147 ( = Cn»i. Pro. Code, 1882, 
St 247) — Right to privacy. — The right to privacy 
is not a right, in the assertion of which a person 
car. be justified in entering upon the premises of 
another and closing the windows and doors, 
nor is it a right to prevent the doing of any- 
thing in or upon any tangible immoveable 
property within the meaning of s. 147 of the 
Crim. Pro. Code. Rat. Un. Cr. C. 357. 

(978) — S. 147 i = Crim. Pro. Code 2882. 
s. 147) — Prohibiting religious procession . — A 
Magistrate is not authorised to pass an order 
prohibiting a religious procession under s. 147 
of the Crim. Pro. Code, whore he has not found 
that the right to prevent such a procession 
exists in the complaining partv. Rat. Un. Cr. 
C. 548. 

(9791 — S- 14? ( ^Crim. Pro. Code, L882, 
s- 147) — Questions regarding the right to use a 
highway — Applicability of the section. — It is 
open to question, whether s. 147, Crim. Pro. 
Code, applies to cases of dispute regarding the 
right of carrying corpses along a public high- 
wav. 6 M.L.J. 193. 

(980) — S. 147 — Right to irr igate from tank, 
dispute as to, — Held, that a Magistrate can take 
action under s. 147, Crim. Pro. Code, if he be 
satisfied that a dispute regarding the right to 
irrigate from a tank is likely to cause a breach 
of the peace. S. C. 64, Oudh. 

(981) — S. 147 — Exercise of right in dispute 
tcithin the periods mentioned in section. — Where 
it is proved that the thikadar and zemindar 
have had an uninterrupted use of water of a 
naZa for 20 years, which they have enjoyed as 
an easement and as of right, and the erection 
of a bund has led to a dispute, there is then a 
sufficient finding that the right in dispute has 
been exercised vrithin either of the periods men- 

tioned in the^prjvw^ to ° 147, f H 67 — 



B. N. DAR, •.a.wvBh 

Vakil Ml<h C«urt. 
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'Crira. Pro. Code (Acts Y of 1898. X of 1882, , Grim. Pro. Code (Acts Y of 1898. X of 1882. 
X of 1872. XXY of 1861 and YIII of 1869) ' X of 1872, XXY of 1861 and YIII of 1869) 

— continued. j —continued. 


(082) — 5. J47 — Dispute regarding a bund — 
■Competency of Magistrate to order its removal 
— Addition of parties — Etjcct. — Where the 
plaintiff had a right to the flow of water for pur- 
poses of irrigation from a certain channel pass- 
ing through a village of the defendant, who 
obstructed such flow by erecting bunds, held, 
that the Magistrate was competent, under 
s. 147. to direct the removal of the obstruction. 
[E. . 5 C.W.N. 335.] A Magistrate is not 
competent to add parties to a proceeding under 
s. 147, any more than he can to proceedings 
under s. 145. An order made after the addition 
of parties is null and void onlyas against the 
added party, but is binding on those to whom 
it is properly directed. 5 C.W.N. 67 = 28 C. 734. 

(083) — S.14T — Right of tena7ii to enclose land 
by u all — Action imder section, if legal — Scope 
of section . — The enclosing by a tenatit of agri- 
cultural land, in his possession, with a wall 
instead of a hedge, would not j^rima fade inter- 
fere with the landlord’s right. The case is one 
in which the High Court ought not to interfere 
in revision, as the dispute is really a civil suit 
between the parties, which ought to be settled 
by a Civil Court. But, in cases like this, it 
■would be proper for the ^Magistrate to take 
security from the party from whom a breach 
of the peace is apprehended, though it is not 
illegal for the Magistrate to act under s. 147. 
The w’ords “ a dispute concerning the use of 
any land ” cannot be qualified and tho«ection 
construed as if it contained words that the user 
to which the dispute relates is a user by a party 
other than the person in possession. 29 M. 97 
= 15 M.L.J. 394 = 3 Cr. L.J. 31. 

(984) — S. 147{=Crim. Pro. Code, IS61. s. 320) 
— Right of way, dispute i'egarding.—A right 
of way is a right to the use of land within the 
meaning of s. 320, Grim. Pro. Code, 1861. 4 M. 

H.C. App. 11. 

(985) — S5 147, 203, 437 and 43S ( = Crim. 
Pro. Code, 1882, ss. 147, 203, 437 and 
438). — Further enqtiiry after dismissal of 
■ complaint — Reference . — A District Magistrate 
ought himself to take action under s. 437. Criin. 
Pro. Code, if, in his opinion, further enquiry 
should be made into a complaint that has been 
dismissed under s. 203, Crim. Pro. Code ; and, 
when a case is reported under s. 438, Crini. Pro. 
•Code, the reference should set forth the points 
on which orders are required. S.C. 64, Oudh. 

(986) — S. 147— ACT XV OF 1877, Art. 
47. 1 M. 309. 

(937) — S. 147 — See DISPUTE AS TO POSSES- 
SION OF IMMOVE-ABEE PROPERTY. 11 B. 584. 
14 B. 25. 5 C. 194 = 4 C.L.R. 324. 23 C. 557, 2 
C.W.N. 670,11 M. 323 = 2 Weir 117, 4 M.H.C. 
App. 24. 

(988) — Ss. 147, 439— 5<?e DISPUTE AS TO 
POSSESSION OF IMMOVEABLE PROPERTY, 
1€» P.L.R. 1909. 

t989)— S. 147— See Easement, HO- 13. 


; (990)— S. 147, Ch. Vtl— See MAGISTRATE, 

i JURISDICTION OF, Rat. Ud. Cr. C. 462. 

' (991)— S. 147 — See PENAL CODE, s. 188, 

i 1 Weir 143. 

I (991-a)— S. 147— See Nos. 465, 476. 709, 763, 

I 910, 911, 912, 913, supra, 

■ S. 148 ( = 1832. 8. 148; 1872, 8. 533). 

(992) — S. 148 — Order for costs — Assessment 
without notice topartif affected by Magistrate — 

I Jurisdiction. — A Magistrate is not competent 
' to make an order for the payment of costs and 
to assess the same in the absence of, and with- 
out notice to, a party w’ho is, by that order, 
made liable for the same. 28 C. 302 = 8 C.W. 
N. 291. [F., 10 C.W.N. 1030]. 


( 993 ) — S. Its — Co,<5/.5 — Magistrate's jurisdic^ 
tion to pass order for damages. — A Magistrate 
is not entitled to Tnakc an order as to costs 
other than those incurred for witnesses or 

\ picador's fees or both. He has no jurisdiction 
to award to a party compensation for damages 

. done to his crops. 32 C. 602 = 9 C.W.N. 062 = 
2 Cr. L J. 552. 

I 

( 994 ) — 5 . 148 {3)—.Uditional Addi- 

tional costs incurred for extra fees and travelling 
and other expenses of a like nature incurred by 
reason of bringing pleaders or counsel from a 
distance ought not to be allowed. 9 C.W-N. 
887 = 1 C.L.J. 331 = 2 Cp. L.J. 408. 

( 

( 995 ) — S. 14S 13)— Order for costs.— \ wide 
discretion as to costs is given to a Magistrate 
by s. 148 (3), and the High Court has no power, 
in revision, to interfere with his exercise of 
that discretion. 9 C W.N. 837=1 C.L.J. 331 = 

2 Cr. L. J. 408. 


(996) — S. 148 (J), award of costs under, 
when could be made . — In the usual course, an 
award of costs under s. 148 (3i. should almost 
invariably be contemporaneous with the deci- 
sion of the main question and the order passed 
thereon under s. 145. But the fact that such 
an award lias not been made at the very time 
the substantial question in the proceeding w 
disposed of. does not necessarily render the 
award invalid, and when the circumstances of 
a case really required it, the disposal of the 
question of costs may be postponed : bat ^ 
order in the matter should be passed exi^P* 
within a reasonable time after the disposal oi 
the principal subject of the proceedings 

the presence of both the p;arties. 29 M. 373— • 
Cr. L.J. 232. 

(997) — S. 148— S<?^ Dispute as to 
SION OF IMMOVEABLE PROPERTY. 23 C- 
7 C.L.R. 352, 22 C. 387. 

(998) — Ss. 148, 202, 293, 294. 556—5" 

Local Inquiry, 14 C.W.N. 422. 

(998-a)— S. 148— See Nos- 914. 916, snpra* 
and No. 1534, infra. 
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Crim. Pro. Code (Acts Y of 1898. X of 1882, { 
X of 1872, XXYof 1861 and Ylll of 1869) 

— continued. 

S. 164 ( = 1882, 8. 154 ; 1872, s. 112 ; 1861, 

>. 139). 

i999) — S. 154 — Firfst information, tvhen 
should be recorded. — The law does not contem- 
plate that, when, in the course of investigation, 
something has been elicited, which shows that 
an offence has been committed, a first infonna- ■ 
tion can be recorded. In every trial, it is im- i 
portent that it should be known to the judicial 
officer what are the facts given out immediately t 
after the occurrence and reported to the police, i 
and the object of the first information is to 
render him so acquainted. For that purpose 
the diary in which the first information is 
recorded is admissible in evidence, as also any 
memorandum by the police officer of what the 
informant said. 7 C.W.N. 345. [i?.. 3 C.W.N. , 
218] . 

(1000) — S. 154 — First information, nature 
(iitd use of. — The first information, if recorded, 
as directed by s. 164, at the time that it is , 
made, is of cousiderablo value at the trial, 
because it shows on what materials the investi- 
gation commenced and what was the story 
then told. Any statement, recorded several 
days after the commencement of the investiga- 
tion and after there has been some development, 
is not only no first information, but has very j 
little or no value at all as the original story.' 
because it can be made to fit into the case as 
then developed. 11 C.W.N. 554 = 6 Cr. L.J. 
86 . 

(1001) — S. 154 — Information given to a police 
o^er of a cognizable offence- — Where oral in- 
formation is given to a police officer in charge 
of a station as to the commission of a cogni- 
2 able offence, and it is reduced to writing by 
him under s. 154, Crim. Pro. Code, such 
writing is a “ public document *’ under s. 74, 
Evidence Act ; and its contents may be proved 
by a certified copy under s. 77, Evidence Act. 

A police officer is a “public officer” under 
8. 74. The certified copy should be given by 
the police officer having the custody of the 
document as provided in s. 76. Evidence Act. 
U B.R. (1892-1896). Yol. I. 24. 

(1002) — Ss. 154 and 155 (3) — Informant re- 
producing statements made by another — Ad- 
missibility. — Where the statement, which was 
alleged to be the first information, was the 
reproduction by the person making it of the 
statement said to have been made by another 
I^rsoD, lieldt that the statement was inadmis- 
sible as the first information and that, although 
the evidence given by that person who furnish- 
ed the information to the informant could bo 
contradicted by the evidence of the latter, it 
could not, under s. 155 (3), be contradicted by 
what the police recorded as the first informa- 
tion. B C.W.N. 218. 

(1008)— Ss, 1S4, 157, 250— Information." 
meaning of — Compensation— Order, if can be 
made against servant for information given on 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872. XXY of 1861 and VIII of 1869) 
— continued. 

behalf of master — Information subsequent to the 
original complaint. — The question whether a 
servant can be held responsible under s. 250, 
Crim. Pro. Code, for an information lodged on 
behalf of his master, is a question of fact and 
depends on the question whether the servant is 
merely the mouthpiece of the master and is 
merely giving expression to his master’s accu- 
sation, or whether he joins personally in the 
accusation himself. lu the former case no 
order of compensation should be made .against 
the servant under s. 250, Crim, Pro. Code- 
“Information” referred to in s. 250. Crim. Pro. 
Code, need not necessarily be the information 
on which the case is instituted- Where a 
person making a complaint against an accused 
person subsequently gives inform.ation leading 
to the accusation of others in the case, he may 
be dealt with under s. 250. Grim. Pro. Code, in 
respect of his subsequent information. The 
words “ from information received ” itt s. 157, 
Crim. Pro. Code, refer to the information given 
in s. 154, Crim Pro. Code. 14 C.W.N. 326. 

(1004) — Ss. 154,162 — Complaint presented to 
a Village Magistrate and passed on to a i^tatioji 
House Officer — Penal Code, s. Ib2 — Giving false 
iniormation to a Village Magistrate. — Giving 
false information, of an alleged offence, to a 
Village Magistrate (a public servant) amounts 
to an offence under s. 132 of the Penal ilode. 
Such information given to the Village Jlagis- 
trate, which it was his bounden duty to pass on 
to a Police Station House Officer, must bo 
considered as having been given to the latter, 
so that a complaint in writing, sul)sequenbly 
taken by him from the accused, i.s covered by 
s. 154, Crim. Pro. Code, and cannot be regarded 
as having been taken by the police officer under 
s. 162, Crim. Pro. Code. Held, therefore, that 
the acquittal, by the lower Court, of the accused 
in the present case, on the ground that, as the 
false information in que.stion was given in the 
first instance only to the Village Magistrate, 
the complaint, subsequently taken from the 
accused by the Station House Officer, was not 
admissible in evidence, us recorded under 
8. 1G2, and not under s. 154, was erroneous and 
unsustainable in law. 28 M. 565. 

(1005) — S. 154 — Admi.ssibility of statement 
made by dying person — See EVIDENCE ACT, 
s. 32, 6 C.W.N, 921. 

(1006)— S. 154— See FALSE CHARGE, 27 
M. 127 = 1 Weir 192. 

S. 155 ( = 1882, 8. 155; 1872, S8. 110, 113 ; 

1861, 8. 133). 

(1007) — S. 155 — Power of Magistrate to direct 
police investigation. — S. 155, Crim. Pro. Code, 
is conversant only with the powers of police 
officers. It confers no power or authority on 
Magistrate to direct a local investigation by tho 
police. 12 B. 161. 

(10081— Ss. 155, 156, 164, 190, 476— Magis- 
trate referring a matter to the police for 
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Crim. Pro. Code (Acts Y of 1898, X of 1882, Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) ( X of 1872. XXY of 1861 and YIII of 1869) 

— continued. ; — continued. 


investigation — Beport by the police — Examina- 
tion on oath of the suspected person — Perjury — 
Sanction to prosecute. — The complainant ap- 
peared before a Magistrate and stated certain 
circumstances, whereupon tbc latter referred 
the matter to the police with authority to in- 
vestigate and report. The police submitted, in 
duo course, a report as to the result of their 
investigation. The ^lagistrate then made a 
further inquiry and examined S (the suspected 
person) on solemn afhrraation. During the 
course of his examination, S made certain 
statements which appeared to the ^Magistrate 
to be false. The Magistrate, thereupon, acting 
unrler s. 47C of the Code, sent S to another 
Magistrate for enquiry whetherS had committed 
the rffence of perjurj’ in respect of statements 
made before him. The Sessions Judge referred 
the case to the High Court, being of opinion 
that the order passed by the Magistrate was 
unsustainable, first because the Magistrate had 
no jurisdiction to refer the matter to the police, 
there being no complaint before the Magistrate 
as required by s. 202 of the Code and no 
examination of the complainant by him ; and, 
secondly, because S was illegally sworn, he 
being an accused person at the time when he 
was examined by the Magistrate. Held, that 
the Magistrate w.as empowered to refer the 
matter to the police for investigation, under 
s. 155, cl. 2 of the Code, incases of non-cogni- 
zableofTencos, and under s.l5G. cl. 3 of the Code, 
in cases of cognixiible offences; that the state- 
ments taken by the Magistrate were in a stage of 
the inquiry, which was being conducted under 
the provisions of the Code ; and that he had. 
therefore, power, under s. 104 of the Code, to 
administer an oath to S, and a charge of 
perjury could bo framed wiKh regard to the 
statements made before him on oath. 8 Bom. 
L.R. 5B9 = ACr. L.J. 183. (27 C. 455. 16 M. 
421. n.). 

(1009)— 6'.^. 15-^ (2), 190, 256, 529 (6) and 
Schs. Ill, 11 [2 ) — Jurisdiction of Magistrate to 
order- investigation ivitnout taking cognisance 
tender s. 190 — Procedure — Cross-examination of 
prosecution and defence witness, lohether can be , 
reserved. — When a police officer receives infor- j 
mation of the commission of a nou-cognisable i 
oUence, he can, instead of referring the infor- ' 
mant to a Magistrate under s. 155, cl. (1), | 
report the case to a Magistrate for orders under ' 
cl, (2), and the Magistrate can in such circum- , 
stances order an investigation, without first j 
taking cognizance of the offence under s, 190. ; 
S. 155 (2), read with s. 529 (5) and schedules J 
III, n (2) of the Crim. Pro. Code, leave no 
doubt on the point. The Court has a discretion, 
forsufficient reasons, to allow the cross-examina- 
tion of the defence witnesses to be reserved until 
the chief examination of all of them is over, 
there being no provision of law to the contrary. 
The defence has the right under s. 256, Grim. 
Pro. Code, to recall and cross-examine any of 
the prosecution witnesses. 6 H.L.T. 259. 


I (1010)— Ss. 155, 202, 20.3— COMPLAINT, 

12 B. 161. 

(1011)— Ss. 155, lei— See FALSE EVI- 
DENCE. 8 B. 216. 

(1012)— Ss. 155. 202— See NON-COGNIS'- 

AHLE OFFENCE, Rat. Un. Cr. C. 77. 

(1012-n) S 155— See POLICE ENQUIRY, 21 
P.R. 1868 Cr. 

(1012-6)— S. 155— See Nos. 64, 70, 1002, 
supra. 

'■ S. 156, paras land 2 ( = 1882, a. 196); 

and para 3, new. 


' (1013)— Ss. 156, 159, 200, 202 and 203— Dis- 

, missal of complaint irithout examining the com- 
plainant and without local investigation— 
! Jurisdiction of Magistrate. — A complaint was 
made to a Sub-Divisional Magistrate, who, 

; without examining the complaint, sent the 
' petition of complaint to the police for enquiry 
p under s. 1.56 (3), Code of Criminal Procedure, 
and upon receipt of the report of the police, 
directed a Sub-Deputy Magistrate to make a 
preliminary enquiry under s. 159. Crim. Pro. 
Code. Upon receipt of that report, the Sub- 
Divisional Magistrate, not being a satisfied 
with it, cross-examined the complainant and 
some of his witnesses, examined three witnesses 
set up by the police. and dismissed the complaint 
and also ordered the complainant’s prosenition 
under s. 211. I.P.C. Held, that inasmuch as 
there was no local investigation in this case 
ordered under s. 202, Code of Criminal Proce- 
dure, and no examination of the complainant 
by the Magistrate, the Magistrate had not 
jurisdiction, on the materials before him, to 
deal with the case or to dismis.s it under s. 203, 
Code of Criminal Procedure, and that upon re- 
ceipt of the report of the preliminary enquiry 
under s. 159, Crim. Pro. Code, he should have 
proceeded to deal with the case in the same 
way as he would have dealt with it upon receipt 
of a report from a police-officer. 30 C. 929=7 
C.W.N.S25. [R., 9 C.W.N. 199j. 

(1014)— 5s. J56, 190— Sessions Judge— Jttr^- 
diction to direct an investigation by police- 
S.156 only gives power to a Magistrate empower- 
ed under s. 190 to direct an investigation 1^ 
the police into cognizable cases. So a Court 
of Session has no power to order such an enquiry, 
and such an order, if made, would be ultra 
vires. 11 P.R, 1910 Cr. 

(1014-a)— S. 156 -See Nos. 64. 70, 298, 1008, 
1013. supra. 

S. 187 ( = 1832, 8. 157 : 1872, ss. IH. 

117; 1861, 88. 133, 136, 137). 

(1015)— 5s. 157 and 159—Inquirv 
section, when can be made. — An inquiry c»o W 
made under s. 159 only on a report subnwtt®® 
within the terms of s. 157. 4 C.W.H. 351 . 
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€rim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and YIIl of 1869) 

— continuod. 

(1016) -Ss. 157, 159, 169, 170, 173 and 190 
(1) (c) — yiagistrate' s potver to order prosecution 
ofapersonnot arrested by the police. — A was 
sent up by the police for an offence of criminal i 
trespass before a Magistrate. The Magistrate 
acquitted A, and, at the end of the judgment 
stated, that the police will take action against 
H, who, in hisopinion, committed the trespass, j 
H was, thereupon, sent up by the police and , 
convicted. The ^lagistrjvte was not empowered , 
under s. 190 (1) (c) of the Code to take cogui- ; 
zance of offence of his own motion. Held, that j 
though the Magistrate was not so empowered, 
he had the powers, on receipt of information 
from the police, to order the prosecution of any | 
person, who, in his opinion, ought to be put 
upon his trial ; a fortiori he can, after taking ! 
evidence, know whom the police ought to put up ; 
before him and order such person to bo put up ; 
before him. 4 L.B.R. 137=^7 Cr. L.J. 414. 

(1017)~S5, 157, 159, 476— Police report after 
investigation that offence has been committed 
— Further enquiry of Magistrate — Order for 
prosecution of witnesses examined in Magis- 
trate's enquiry — Peiuil Code, s. 193. — Where a 
Deputy Magistrate held a magisterial enquiry 
into a case, after the police bad made an 
investigation at the direction of the District 
Magistrate, and subsequently ordered the 
prosecution for perjury of the witnesses ex- 
amined before him, luld, that the enquiry 
held by the Deputy Magistrate was without 
legal sanction, and that the orders for prosecu- 
tion were consequently without jurisdiction. 6 
A.L.J. 963 = 32 A. 30. 

(1018)— Ss. 157, 158, 190, 203 ( = Cn»t. 
Pro. Code, 1872, ss. 117, 141 and 147)— 
Police report, effe-ct of, on jurisdiction of Magis- 
ti’ates. — A police report under s. 117 would 
give jurisdiction to a Magistrate to enter upon 
an enquiry. But the Magistrate is not bound 
to enter upon an enquiry in all cases. Ho may 
determine, as he thinks expedient, either to 
take no further steps, or to entertain the com- 
plaint under s. 141 or s. 147, Grim. Pro- Code. 
1872. 2 Weir 119. IF., 2 Weir 246} . 

(1019) -Ss. 157, 159 and 476 -See FALSE 
Charge, 4 C-W.N. 351. 

(1020)— Ss. 157, 159, 202— FALSE Plvi- 
DENCE, A.W.N. 1899, 87. 

(1021)— 8.S. 157. 159, 47G—See FURTHER 
Enquiry. 6 A.L.J. 963. 

(1021-a) s. 167— See Nos. 1003, 1018, supra. 

a. 189 ( = 1882, 8. 189 ; 1872, s. 115 ; 1861, 

8. 138). 

(1022) — Ss. 159, 190, 19l, 476. — In this case, 

A gave information of theft to a police station 
and the police, under s. 173, Grim. Pro. Code, 
reported it mistaken and the Magistrate on 
reading the report held a preliminary enquiry 
and sent A for trial before another Magistrate 
under 0 . 211, 1.P.C. His proceedings purport- 
ed to bo under sh. 169 and 476, Crim. Pro. 

77 


Grim. Pro. Code (Acts V of 1898, X of 1882. 
X of 1872, XXV of 1861 and YIII of 1669) 
— continued. 

Code. It was held that those sections do not 
apply, but that the proceedings were lawful 
under ss. 190 and 191, Crim. Pro. Code. U.B. 
R. (1904), l8t Qr.. Cr. P.C. 4. (14 W.R. 41. 

14 C. 707, 26 C. 786, R.). 

(1022-a)— S. 159— 5ceNos. 1015, 1016, 1017, 
1019, 1020, 1021, supra. 

S. 160 ( = 1882, 8. 160 ; 1372, s. 118 ; 1861, 

s. 144). 

(1023) — S. 160 — .lcc7<sed’s disobedience to 
police officer's tequi-sition to appear — Penal 
Code. s. 174. — S. IGO, Crim. Pro. Code, does 
not authorise a police officer to require the 
attendance of au accused person with a view to 
his answering the complaint made against 
him. The disobedience to such an order, 
therefore, cannot fall within s. 174, Penal 
Code. 4 Bom. L.R. 644. (7 M. 274, R.). 

(1024;— S. 160 ( = s. 160, Code of 1HS2)— 
Scope of section — Powers of police officer to re- 
quire attetulance of accused to answer the charge 
against him. — S. 160 does not authori.so a 
police officer to require the attendance of an 
accused person with a view to his answering the 
charge made against him. The intention of 
the Legislature seems to have been only to 
provide a facility for obtaining evidence, and 
not for procuring the attendaucc of the accus- 
ed, who may be arrested at any time, if neces- 
sary, without a warrant. 7 M. 274, F.B.=2 
Weir 120. [F., 4 Bom. L.R, 614 ; R., L.B.R. 
(1893—1900), 317J. 

(1025)— 5. 160\{ = Crim. Pro. Code, 1882, s.l60) 
— Scope of the section. — An order in writing can- 
not be made under s. 160 requiring the attend- 
ance of an accused person, as a person appearing 
to be acquainted with the circumstances of the 
j case, but the section applies to the case of wit- 
i.esses or possible witnesses only. Where an 
order under s. 160 of the Code of Crim- Proce- 
dure was issued by the Station House Officer to 
an accused person charged with kidnapping. 

I and on his failure to obey the order, he was 
taken into custody by the police, held, that the 
police was guilty of wrongful confinement, 
although the police would have been justified 
in arresting wthout a warrant upon the origi- 
nal charge made against the complainant. 2 
Weir 121. 

(1026)— Ss. 160, 161 i = Crim. Pro. Code, 
1872, ss. ilS and 119)— Proper procedure of 
' police in cases of suspected wrongful confinement 
; — Obstruction. — The servants of a woman, whom 
the police suspected to have been wrongfully 
confined by her servants, obstructed their entry 
into their lady’s house when they went thereto 
enquire into the . matter. Held, that the 
obstruction was no offence and that the proper 
procedure was to obtain an interview by a writ- 
ten order under s. 118 of the Code. Golm. Dig. 
Cp. 72 of 1877. 

(1027)— S. 160— ACCUSED PERSON, 
L.B.R. (1893—1900), 317. 
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Grim. Pro. Code (Acts Y of 1898. X of 1882 
X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 


Grim. Pro. Code (Acts Y of 1898, X of 1882. 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 


(1028) — S. 160 — See CRIMINAL INTIMIDA- 
TION. Rat. Un. Cr. C. 850. 

(1029) — Ss. 160, 161 and 162 — See FALSE 
Evidence, 7 C. 121-8 C.L.R. 300 , f.b. 

(1030)— S. 160— See Penal Code, s. 174. 4 
Bom. L.R. 644, 1 Weir 86. 

(1031)— Ss. 160, 161— See Penal Code, 
s. 179, Rat. Un. Cr. C. 92. 

(10.32)— Ss. 160, 161. 436. 438 (1)— See RE- 
FERENCE TO High COURT, Rat. Un. Cr. C. 
133. 


U032-a) — S 160 — See No. 328, supra. 

— S. 161 ( = 1882. s. 161 ; 1872. ss. 118. 119, 
121 : 1861, BS. 144. 145, 147). 


(1033) — S. 261 { = Crim Pro. Code, 1862, 
s. 161) — Notes of statements made to police 
ojfficery use to be made of. — The record made by 
the police officer investigating a case of the 
statements made to him by various persons, 
examined in the course of such investigation^ 
can only be used after proper proof of them 
and of the circumstances under which they 
were recorded, and under the direct sanction of I 
the District Judge. Copies of such statements 
should not bo made over to the accused or their 
Counsel without question and as a matter of 
course. 16 A. 207. [R.. 9 C.P.L.R. 33 Cr.. 19 i 
A. .390 = 17 A.W.N. 174, F.B]. 1 


(1034) — S. 161 { = Crim. Pro. Code. 1882, 
$. 161) — Adrnissibiliti/ oj special police diaries 
in evidence— Held by Edge, C.J., Knox, Blair 
and Burkitt, JJ. (Banerji and Aikman, JJ,, 
dissenting ). — A police officer who is making an 
investigation under Chap. XIV of the Code may 
lawfully reduce to writing in the special diary 
the full and unabridged statement made tc him 
by a person whom he is examining or has exa- 
mined under s. 161 ; when the special diarv 
contains such statements, the record of such 
statements, being part of the special diary, 
is as much privileged as any other entrw Per 
Burkitt and Banerji, JJ., confru.—A' police 
officer investigating a case under s. 161. Crim. 
Pro, Code, is not authorised to record the state- 
ments made before him in the special diarv. If 
he does so, such statements are not privileged. 
But, a mere summary of facts ascertained by 
the investigating officer from the examination 
of a number of witnesses is protected. Sessions 
Judges should not issue a general order direct- 
ing the police diaries in every case committed 
for trial to the Court of Sessions, and every 
criminal appeal, to be transmitted to them 
simultaneously with the Magistrate’s records of 
the cases. They are only authorised to send for 
the diaries of cases under trial before them, if 
they think it necessary in such cases to peruse 
the diaries, but the order must be one ad hoc, 
confined to cases actually pending before them, 
and not a general order as to all cases. 19 A. 
390, P.B. [F., 4 A.L.J. 8H = A.W,N. 1908, 
22=7 Or.L.J. 8 ; 21 A. 159]. 


(1035) — S. 161 { = Crim. Pro. Code, 1882, 
s. 161) — Pe7ial Code, s. 193 — False statement 
before police officer.— ^.)6\, Grim. Pro. Code, 
binds a person questioned by the police to tell 
the truth, though his signature may not be 
taken to his statement ; and if he fails to tell 
I the truth, he renders himself liable to punish- 
, ment under the latter cUuse of s. 193, I.P.C. 
11 B. 659. 

(1036) — S. 101 — Statements of a person preli' 

\ minart/ to his arrest taken by police officer — 
Nature of such statement— Evidence Act, s 25. 
i — When a police officer has evidence before 
him, sufficient to justify the arrest of a person, 
he should not, preliminary to the arrest, exa- 
j mine him and record his statement. Such state- 
ment cannot be regarded except as a confession 
to a police officer, and is in<admissible in evi- 
I dence under s. 25 of the Evidence Act. 27 C. 

! 295 = 4 G.W.N. 129. 

j (1037) — A person examined under s. 161 of 

the Crim. Pro. Code, by the police in respect of 
j ail offence of which he may himself be charged, 

I is not bound to speak the truth. He cannot be 
j convicted under s. 193 of the Penal Code for 
1 not speaking the truth. Rat. Un. Cr. C. 619 = 
Cr. Rg. 43 of 1892. 

(1038)— 6's. 161, 162 {-=Crim. Pro. Code, 
1872, s. 119) — Statements of witnesses to police 
officer during investigation — Evidence — Refresh- 
ing vicmonj. — Documents, wherein statements 
of persons examined by a police officer during 
an investigation have been, under s. 119 of the 
Crim. Pro. Code, reduced to writing, may be 
used to refresh such police officer’s memory, 
when giving evidence ; but the documents 
themselves cannot be used as evidence in being 
road out to a jury to point out discrepancies. 

9 0.455 = 11 C.L.R. 569. [R., 22 B. 596. U. 
B.R. (1897—1901), Vol. I, 31, 10 C.P.L.B. 
122 ]. 

(1039)— 5s. 162, 162 f=5s. 161, 162, Code 

of 1882) — Statement to a police officer investi- 
gating the case by a wibiess — Stich statement, 
how to be used. — A statement to which s. 162 
applies may be proved to contradict a \vitiies9 
called for the defence of the accused, that wit- 
ness having been first cross-examined on that 
point. But such a statement should not be used 
as evidence against the accused. Where, but for 
the defect that a defence witness was contradict- 
ed and discredited by the previous statement 
which he had made to the police officer investi- 
gating the case, the Magistrate would have 
acquitted the accused, held, that the conviction 
should be set aside as having been made on 
evidence, which, as against the accused, ww 
excluded by reason of s. 162 of the Code ISA. 

25. fF., 27 A. 469 = A.W.N. 1905, 64; B-, 19 A. 

390 = 17 A.W.N. 174, F.B,]. 

fl040)— 5s. 161, 165— Statements, other than 
dying declarations, made to a police offii^r. "J 
persons, in the course of an investigation by 
him, cannot be legally nsed as evidence against 
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Crim. Pro. Code (Acts Y of 1898. X of 1882, i 
X of 1872. XXy of 1861 and YIII of 1869) ; 

— continued. i 

* 

the accused. Such statements cau only be used 
in favour of the accused, when they arc legaily 
brought as evidence before the Court, that is 
to say, a witness having been cross-examined 
as to a statement, it may be shown by the evi- 
dence of the police officer, that he did make a i 
statement favourable to the accused, which the 
witness denies having made ; and, if the state- 
ment was at the time reduced into writing by 
the police officer, the officer would be allowed to i 
refresh his memory by referring to it ; but the j 
written statement itself, when it has been i 
reduced into writing (according to the section, I 
it must not be signed by the person making it) > 
cannot be used as direct evidence of what was 
stated by the witness to the police officer. 17 
A. 57. (B., 19 A. 390] . 

(1041) — S. 161 — Statements reduced into 
writing under the section — Police ojficer — Penal 
Code, s. 167. — In this case the accused, a police 
sergeant, reduced to writing under the above 
section the statements of certain witnesses in 
such a way as to make it appear that the 
person accused in the case under investigation 
had committed an offence, although the wit- 
nesses in reality had not said what they were 
represented as saying. Held that, if reduction 
to writingis made, it is not for the mere persoii- 
-al benefit of the investigating police officer, i 
but is an act done in bis official capacity ; and ! 
that the police officer is required to make a 
true record, if he makes any at all. Hence, I 
■a conviction under s. 167, Penal Code, was ; 
upheld. U.B.R. (1897—1901), Yol. I, 29. (16 i 
C. 610, 4 il. 144, R.). 

(1042)— S. 161i = Grim. Pro.Code, 0:72, s. 110) 

— Penal Code, s. 182 — Term "^information" 
explained. — A statement, under s. 119 of the 
Orim. Pro. Code, is included in the word 
“ information ” as used in s. 182 of the I.P.C. 
Rat. Un. Cr. C. 124. 

(1043)— S. 161-Penal Code, s. 193. Expl. 2. 

— Investigation by police officer, if a Judicial 
proceeding. — An investigation by the police, 
under s. 161, Crim. Pro. Code, is a stage of a | 
Judicial proceeding within the meaning of the 
«xplanation 2 to s. 193, Penal Code. U.B.R. 
(1897-1901), Yol. I. 31. 

(1044) — Ss, 161 and 162— Statements of wit- \ 
nesses to the police during investigation entered 
w the special diary — Copies of, when can be 
granted. — In the trial of an accused on a I 
charge of criminal breach of trust, the accused j 
applied to the Magistrate for the production of 
the statements made by certain prosecution 
witnesses to the police during investigation and 
entered in the special diary. The Magistrate 
then ordered the police to produce the state- 
those witnesses, but passed the 
following order: “The statements in noway 
contradict the evidence given and I return 
Seld, that the Sessions Judge, who 
upheld the conviction, ought to send for and 
consider the statements of the witnesses, and, 1 


Crim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 
— continued. 

if he found that there was anything in them, 
upon which the petitioner would be advantaged 
by being allowed to cross-examine, he should 
also re-summon the witnesses and submit them 
for cross-examination, after supplying copies of 
their statements to the accused. 36 C. 560-2 
Ind. Cas. 591. 

(1045) — Ss. 161, 172— Police officer viahing 
investigation— Statement of witnesses— Right of 
accused — Police diaries — Privilege . — Where a 
police officer, making an investigation under 
s. IGl of the Crim. Pro. Code, took statements 
from persons who were afterwards called as 
witnesses, Iteld, that the accused person would 
be entitled to call for and inspect such docu- 
ments and cross-examine the witnesses thereon, 
as such statements would not amount to a 
portion of the diary. Held, also, that an 
omission to do so would not invalidate the 
trial, unless it was proved that injustice had 
, been done to the accused by the exclusion of 
I this evidence. 16 C. 610. [F.. 9 C.P.L.R. 33 
Cr., U.B.R. (1897—1901). 29 Cr.;R., 7 M.L.J. 
167 = 20 M. 189, P.B.,19A. 390 = 17 A W.N. 
174, F.B.] 

(104G)— Ss. 161, 172.—^. IGl of the Code 
provides for the taking down of statements of 
witnesses by the police. Such statements arc 
not privileged, and s. 172 is not intended to 
include such statements. The mere fact that 
such statements are inserted in the special 
diary would not make them privileged. 20 C 
642. {F.. 16 A.W.N. 793; R„ 9 C.PL.R. 33 
Cr.] 

(1047) — Ss. 161, 172 . — The statements of 
witnesses recorded by the police under s. IGl 
of the Crim. Pro. Code are not privileged. The 
privilege extends to statements recorded in the 
diary made under s. 172. L.B.R. (1893—1900) 
47. 

(1048) — Ss.161 a>ui 172 {^Crim. Pro. Code, 
1882, ss. 161, 172 ). — The statements of wit- 
nesses recorded by a police officer, under s. ICl 
of the Code, form no portion of the police diary 
referred to in s. 172. There is no enactment 
protecting such statements and they are ad- 
missible in evidence. The mere fact that 
statements taken under s. 161 are embodied in 
the diary referred to in s. 172 cannot affect the 
case in any way. 9 C.P.L.R. Cr. 33. (16 0 
610, 20 C. 642, 16 A. 207, R.). 

(1049)-5s. 161. 172 ami 537 K = ss.l61, 172, 
537, Code of 1882) — Statement made by wit- 
nesses before the investigating oficer— Right of 
accused to call for and inspect such statements , — 
Under s. 172, a police diary is a privileged 
document, and neither of the parties has any 
right to ask for its production. Statements of 
witnesses taken by an investigating police 
officer under s. 161 of the Code, and reduced to 
writing, although misdescribed as “ a diary ” 
can be, under certain conditions, used as evi- 
dence for the purpose of contradicting those 
witnesses or the police officer under s. 146 of 
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— continued. Jz — continued. 


the Evidence Act. So the accused is entitled 
to an order for the production of such state- 
ments. If a ^lagistrate refuses to sanction the 
production of such statements, it i.s an error 
on his part which, if it has caused a failure of 
justice, would make the judgment liable to be 
set aside. 16 C. 612 Note. (Z?., 19 A. 390 = 17 
A.W.N. 174}. 

(1050) — it's. 161. 174 — Hefusnl by witnesses 
to answer questions put by police — Whether 
tcitiiesses 2 )unishnble for refusal — Penal Code, 
ss. 176, 179 and 187, — A refusal to answer 
quesTions. asked by a police officer under 
s. 161, Crim. Pro. Code, is not punishable under 
ss. 176, 179 and 137, Penal Code. S. 174, 
Crim. Pro. Code, is intended to be applied 
to cases in which an inquest is necessary. 

27 P.R. 1908 Cr. = 9 Cr. L.J. 105. 

(1051) — Ss,161, 17^( = Crim. Pro. Code, Act X 
oj 1S82, ss. 161,172) — Police diaries — Privilege 
— Practice. — The privilege given by s. 172 of the I 
Crim. Pro. Code, docs not extend to statements 1 
taken under s. 161 of the Crim. Pro. Code but i 
recorded in the diarv under s. 172 of the ' 
Code. A.W.N. 1896. 193. f20 C. 642, F.) [i?., 

19 A. 390. F.B. = A.W.N. 1897.174]. 

(1052)— S. 161— BltlBERY, Rat. Un. Cr. i 
C. 488. I 

(1053) — S. 161 — See Crimin.vl PROCEED- i 
INGS, 6 M.L.T. 133. 


(1054)— Ss. 161, 162— Sec EVIDENCE. 8C. I 
154 = 10 C.L.R. 51. I 

(10.>5 and 1056) — Ss. 161, 162— FALSE I 
CHARGE, 1 Weir 193. 31 ^1, 506. j 

(1057)— S. 161— See False Evidence, 15 ! 
A, 11 , Rat. Un. Cr. C. 518 = Cr. Rg.lOof 1890. ! 

IOC. 405, 16 C. 349, 23 M. 544 = 1 Weir 112, 

23 M. 544, foot-note = 1 Weir 166. 

(1058)— Ss. 161, 162. 195. 236 and 437— 5ee 
FALSE Evidence, i L.B.R. lOl. 

(1059) — S. 161— 6’ee INSPECTION OF DOCU- ' 
MENTS, S.C. 189, Oudh. I 

(1060) — S. 161 — See PEN.\L CODE, S 179 
1 Weir 111. 

(1061 and 1062)— S. 161 — See PENAL CODE 
ss. 191, 193, 8 C.L.R. 236, 6 C.L.R. 47. 

(1063) — Ss. 161, 195— 5ee SANCTION TO 
PROSECUTE, 11 B. 659. 


(1063-a)— S. 161— 5eeNos. 298, 1013, 1026, 
1029, 1031, 1032, supra, and No. 1156. infra. 

S. 162 ( = 1882, 8. 162; 1872. ss. 119, para 

3, 121 ; 1861, B. 147). 


(1064)— S. 162 — Statements madeby witnesses 
to police — Corroborative evidence — ExHdence 
Act, s. 1.57 . — Statements made by witnesses to 
the police cannot be admitted as corroborative 
evidence against the accused. The positive 
prohibition under s. 162, Crim. Pro. Code 
cannot be nullified by reference to s 157 
Evidence Act. 22 B. 896. ‘ ' 


(1065) S. 162 — Statement made by a jvitness 
j to a police officer in the course of investigation 
and recorded by latter — Admissibility in evidence 
, —Evidence Act, s. 55— “Record.”— The state- 
ment of a witness to a police officer, under the 
provisions of s. 162. Crim. Pro. Code, though 
reduced into writing, is not a public or official 
j document and the writing in question cannot 
be used as evidence in any proceeding to prove 
j that the statements contained therein wore, in 
j fact, made, there being nothing in s. 162, 

I Crim Pro. Code, which limits the prohibition 
! of the use of such a document as evidence only 
J in the matter of the charge, which is actually 
I under investigation. Such a document is not 
I a “record” within the meaning of s. 35 of 
the Indian Evidence Act, and the document 
in question is not. therefore, admissible in 
evidence under the provisions of that section. 
28 C. 348 = 5 C.W.N. 65. 

(1066) — A statement made by an accused 
person to a police officer is not admissible in 
evidence against him when ho is on bis trial 
for the offence he is charged with. 11 P.L.R, 
1905. 

(1067)— S. 162 (=5. 162, Code of 1882)— 
Statements made to investigating officer — 
Evidence* — It is contrary to the provisions of 
s. 162, Crim. Pro. Code, 1882. to allow the 
admission in evidence against the accused of a 
.statement made by the chief constable of what 
the alleged complainant and his wife bad 
said to him. Rat. Un. Cr. C. 935 = Cp. R8- 
44 of 1897. 

(1068) — S. 162 — Police reports — Admissibi- 
lity in evidence. — Held, that s. 162 of the Crim. 
Pro. Code, forbids the use of police reports as 
evidence against an accused person and 
prescribes the only way in which they can be 
properly used. 27 P.L.R. 1902. (71* P.L.R. 
1900 Cr.,R.). 

(1069)— S. 162~Bovibay City Police Act {IV 
of 1902), s. 163 — Indian Evidence Act, ss. 24 and 
167 — Admissibility in evidence of a statement 
made bp witness to, and taken down in writing 
by, a police officer— Confession, admis^bility 
of. — Held, unanimously, that, having regard to 
s. 162 of the Code of Criminal Procedure (cor- 
responding to s. 63 of the Bombay City Police 
Act, IV of 1902). a statement, taken down in 
writing, of a witness for the prosecution, and 
recorded by a police officer cannot be admitted 
or used in evidence against the accused. 

Russel, Ag. C.J. — Such a document might be 
used to contradict the witness, not by putting 
the statement in as evidence, bat by putting 
in the bands of the police officer who has taken 
down the statement, to refresh his memory 
therefrom and thereby to enable him to contra- 
dict the statement of the witness. 
Ghandavarkar, J. — The use of the icriting ^ 
evidence against the accused is opposed to the 
express terms of the section, but the statement 
contained in the writing could be used to 
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<!rini. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIIl of 1869) 
— continued. 

impeach the credit of such witness in manner 
provided by the Indian Evidence Act. Per 
Batty, J. — The writing may be used for the 
purpose of refreshing the memory of the witness 
cross-examined as to the fact of the statement 
•either on behalf of the prosecution or ou behalf 
of the dofonce, provided that it was treated by 
the prosecution only for the purpose of 
impeaching the credit or in corroboration of 
the witness who made it. Per Beaman, J. — 
The statement ought not to have been admitted 
At all, or its contents to have been allowed to 
be used by the prosecution, even for the 
nominal purpose of contradicting the witness. 
The distinction between the “writing” and 
the “statement” which is embodied in the 
writing is a distinction of form rather than of 
substance. If the “ statement ” might properly 
bo admitted and used to contradict the pro- 
secution witness who made it, then there is no 
reason in principle why that statement 
should not be provable in the usual way and 
by the best evidence of it, namely, the written 
record of it. Section iG2 plainly constitutes 
an exception to the ordinary rule of evidence. 
The proviso engrafts an exception upon the 
•exception. Before the present section was 
Amended, statements made by witnesses to the 
police and recorded by the police might not be 
used as evidence against the accused, but there 
was nothing to prevent them from being used 
in favour of the accused. He can only obtain 
•access to written statements made by the 
prosecution witnesses to the police, at the 
discretion of the Court. It is no longer a 
matter of right. The proviso is clearly limited 
to the purpose of this single concession, in 
derogationof theuniversal prohibition contained 
in the body of the section, to the accused. He 
can got a copy of the recorded statements of 
the witnesses for the prosecution, for the only 
purpose of breaking down the evidence of the 
prosecution witnesses. The proviso does not 
cover the case of a witness for the defence, 
whose statement may have been recorded by a 
policeman, nor allows the prosecution to 
impeach the credit of such a witness by 
examining him upon any written statements 
he may have made to the police. A fortiori 
the proviso could never have been intended to 
Allow the prosecution to impeach the credit 
of its own witnesses for its own purposes, and 
against the wish of the accused, by reference 
to the police testimony 9 Bom. L R. 789. 
P.B.=6Cr. L.J. 164 = 2 M.L.T. 414 = 32 B. 

(1070) — Ss.lGiiand 164 — AiUttorily of police 
'Officer to have witness's statement recorded by 
^^gisirate twt ccnnpeteiit to deal with the case, 

A police officer has no authority to place a 
Witness before a Local Magistrate not 
-competent to deal with the case and to get the 
fitatomont recorded under s. 164. Such course 
Will defeat the object of s. 162, which declares 
that a police officer shall not record any 
‘Statement made to him by a person under 


Grim. Pro. Code (Acts Y of 1893, X of 1882, 
j X of 1872, XXY of 1661 and VIII of 1869) 

j — continued. 

examinatiou. Where the police officer has 
^ reasons to believe that the witness is likely to 
be gained over by the accused, the proper 
' course is to send the accused and the witness 
^ to the Magistrate having jurisdiction without 
‘ delay. 29C. 483 = 6 C.W.N. 596. [J?., 7 C.L.J. 
246J. 

I 

I (1071) — Ss-162, 164 — Statements recorded by 
[ Magistrate — Right of accused person to have 
I copies of such statements — Evidence Act, ss- 74, 

1 76. — Before the commencomeut of the prolimi 
I nary inquiry against an accused person under 
I remand, he is not entitled, cither under the 
j general principles of the common law or under 
j the Code, to copies of statements of various 
' persons recorded by a Magistrate, under ss. 1G2 
and 1G4 of the Code. The question, whether 
he is entitled to such copies, cannot be deter- 
mined with reference to the question, whether 
I the statements are public documents within 
1 the definition of the s. 74 of the Evidence Act, 

' because s. 76 only provides the means of proof 
1 of public documents which any person has the 
right to inspect ; and whether any person has a 
right to inspect any particular public document 
is a question not dealt with by the Evidence 
1 Act and altogether outside its scope. SO M, 
466=17 M.L.J. 471 = 3 M.L.T. 14 = 6 Cr. L. 
J. 346. 

(1072; — Ss. 262, 172 — Police diaries — Special 
diary — iriOwsses, statements of, recorded in 
special diary — Effect — Production of statements, 
for cross-examining witnesses — Proper procedure 
— Police officer, if can he compelled to refresh 
1 memory from such statements — Use of diaries 
by Court — Rioting, abetment of — Penal Code 
(.-Icf XLV of 1860), ss. 148, iJ4.— No oral 
statements of witnesses should be recorded in 
the* special’ diary kept by a police officer under 
' s. 172 of the Code of Criminal Procedure. The 
! practice, in the mofussil, of incorporating such 
I statements in the ‘ special’ diary condemned. 
Whether incorporated or not. in the * special’ 
diary, records of statements of witnesses taken 
by the police fall under s. 1G2, Crim. Pro. 
Code, and are liable to bo produced, but only 
under the conditions laid down under that 
section, i.e.y the accused ina}’, at the time the 
witness appe.ars before the Court, ask the Court 
to refer to them, and the Court may, if it thinks 
expedient, in the ends of justice, furnish him 
with copies of such statements for the purpose 
of impeaching the credit of the witness. But 
the police officer, who recorded the statements, 
cannot be cross-examiued under s. 145 or 
s. 161 of the Evidence Act, with regard to such 
statements, such cross-examination being 
allowable only with regard to the entries pro- 
perly recorded in the diary kept under s. 172, 
Crim. Pro. Code, if the police officer refers to 
such entries for the purpose of refreshing his 
memory. It is doubtful whether a police 
officer can refresh his memory, as to statements 
recorded by him under s. 162, Crim. Pro. Code, 
unless the writing is already in and had been 
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Crim. Pro. Code (Acts Y of 1898, X of 1882,. 

X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 


put to the witness, who is alleged to have made 
the statements. In this case, the Court had 
not been moved, under s. 162, Grim. Pro. 
Code, when the prosecution witness, w’hom it 
was subsequently desired to test by reference to 
his statements recorded in the special diary, 
appeared in the box ; but, after all the prosecu- 
tion witnesses had been examined, the defence, 
with the above object, applied to the Court to 
summon the Sub-Inspector of Police to appear 
with his diary as a witness for the defence. 
Held, that the application could not be granted 
aud was rightly refused. But in such a case, 
the Court ought to send for and peruse the 
statements recorded in the diary. And if, on 
such perusal, it thinks that it would be expedi- 
ent in the ends of justice to allow the accused 
to use such statement.^ for the purpose of im- 
peaching the credit of the witness, it would be 
open to the Court to furnish the .accused with 
copies of the statements even at such a late 
stage, and to recall the witness, and permit 
further cross-examination. But nothing but 
the clearc sc conviction in the mind of the Court 
that a miscarriage of justice would otherwise 
result would justify the adoption of such an 
unusual and highly inconvenient step. Qmere 
—Whether there can be *• abetment of a riot.” 
10 C.W.N. 890 = 4 Cr. L.J. 79 = 33 0. 1023. 

(1073)— 5s. 162, 172 {=Crinu Pro. Code, 
1862, ss. 162 and 172) — Case-dinry, adviiasibi- 
lity of statements in. — Statements of witnesses 
appearing in the case-diary of the police, cannot 
be used as corroborative evidence contrary to 
the provisions of ss, 162 and 172. Grim. Pro. 
Code. If it is intended to make use of the 
statements of witnesses as corroborative evi- 
dence, the police officer who took them down 
should be called to give evidence of their 
purport, and of the time when, and the 
circumstances in which, they were made, 
refreshing his memory from the case-diary if he 
desired to do so. 7 C.P.L.Ii. Cr. 22. 

(1074)— 5s. 262, 172— Evidence Act, ss. 15? 
and 161 — Statements made by a witness to a 
police officer, admission in evidence of — 
Refreshing of memory by police officer from 
statements recorded by him — Crim. Pro, 
Code, s. J72. — Held, that the express pro- 
visions of s. 162 of the Code of Criminal 
Procedure override the general provisions of 
s. 157 of the Indian Evidence Act. Held 
further, that the written record of statements 
made by a witness to a police officer cannot be 
used for the purpose of corroborating the 
testimony of those witnesses. Nor can the 
police officer be allowed to depose to the state- 
ments made to him by refresUng his memory 
by reference to the record made by him of such 
statements. 13 O.C. 7. 

(1076) — Ss. 162, 173 — Statements under 
s. 162 — Accused whether entitled to copies of such 
statetnents. — There is no provision similar to 
£. 178 of the Crim. Pro. Code, which prohibits 


statements made under s. 162 to be used as- 
evidence if a witness at the preliminary 
enquirj' has made previously' a st.atement under 
^ s. 162, such statement may be put in to con- 
, tradict him, when it will become part of the 
record, and the accused will be entitled to a 
■ copy after commitment. 30 M. 466 = 17 M.. 

I L.J. 471=3 M.L.T. 14. 


(1076) — Ss. 162, 238 — Offence of abduction 
from lawful guardianship in order to commit 
murder, whether a minor offence. — Where a 
person was charged with the murder of a child, 

I but the evidence disclosed that the accused. 
I abducted the child from lawful guardianship in 
: order that it might be murdered, held that the 
j accused could not be convicted of the latter 
' offence, as he was not charged with that 
offence, and .as the offence could not beconsi- 
dered a minor offence with the meaning of 
I s. 2-38, Crim. Pro. Code. 2 Weir 302. 

(1077) — Ss. 162 and 367 — Judgment — Heads 
of charge to jury tvhen to be recorded — Evidence 
before police, if admissible as con'oboration — 
Evidence Act (I of 1872), s. 157 — Misdirection — 
Depositions, if must be read out to jury . — 
The heads of charge to the jury should be 
1 written out by the Judge as soon as possible- 
after its delivery and while the facts arc still 
fre.sh in his mind. S. 377 of the Code does not 
make it obligatory that the charge should be 
written out before delivery. S. 162 of the Code 
does not control s. 157 of the Evidence Act. 

! Oralevidenccinay begivenof thestatementmado 
I to the police by a witness, in order to corrobo- 
i rate him at the trial. It is not incumbent on 
the Judge to read out the whole of the deposi- 
tions of witnesses to the jury. 13 C.W.N. 197 
= 5 M.L.T. 97 = 9 C.L.J. 198 = 36 C. 281 = 9 Cr 
L.J. 452 = 1 Ind. Cas. 970. 

(1078)— S- 162— See BOM. ACT R' OF 1902, 
S.63, 9 Bom. L.R. 789, P.B. = 6 Cr.L.J. 164 = 

2 M.L.T. 414=32 B. 111. 

(1079)— S. 162— Admissibility of, taken by 
a Head Constable — See Dying DECLARATION,- 
7 C.P.L.R. Or. 14. 

(1080)— S. 162— See EVIDENCE, 9 Bom. L- 
R. 895 = 6 Cr. L.J. 224. 

(1081)— S. 162— See Evidence act, ss. 155, 
159, 11 B. 657. 

(1081-O)— Ss. 162. 172— See POUCB DIA- 
RIES, 17 P.R. 1894 Cr. 

(1082)— S. 162— See POLICE INVESTIGA' 
TION, Rat. Un. Or, C. 488. 

(1083)— S. 162— See POLICE OFFICER. 

P.R. 1886 Cr,, 5 P.R. 1891 Cr. 

(1084)— Ss. 162 and 537— See EVXDENCB,- 
9 Bom. L.R. 366 = 5 Cr. L.J. 353. 

(1084-a)— S. 162— See Nos. 1004, 1029, 1083,. 
1039, 1040, 1044, 1054, 1056, 1058, supra. 
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Crim. Pro. Code (Acts Y of 1898, X of 1862, 

X of 1872, XXY of 1861 and YIII of 1869) 
— continued. | 

S. 163 ( = 1882, B. 163 ; 1872, bs. 120, 184 ; j 

1861, 88. 146, 98). 


(1085)— Ss. 163, 61 (=^Crim. Pro, Code, 
1861, ss. 146, 153) — Remand of accused for 
more thati 34 hours, wheu allowable. — Circum- 
stances may exist in which a special order of 
the nature contemplated in s. 152, Crim. Pro. 
Code, may properly be passed. For instance, 
if, in a case the police were enquiring into, the 
suspected or confessing person had voluntarily 
offered to conduct the police to a place where 
the stolen property would be found, and such 
offer could not be carried into execution within 
the limited period of 24 hours, the power which 
the above-mentioned section confers on a 
Magistrato could be lawfully exercised. But to 
return accused persons to the police, so that 
they might be forced to give a clue to an 
offence, is to abuse the provisions of s, 152, 
with a view to the breach of the injunctions of 
8. 146. 3 N.W.P. 275. 


(1086)— S. 163— See CONFESSION’, L-B.R. 
(1872—1892), 289 , 8 P.R. 1882 Cr. 

(1087)— S. 163 -See EVIDENCE ACT, ss 8, , 
24 to 27. 6 A.L.J. 839, P.B. 

8. 164 ( = 1882, B. 164 ; 1872, s. 122), and 

Explanation, new. 

(1088)— Ss. 164, 363, 343, 346 {=Crim. Pro. 
Code, 1873, ss. 122, 341, 345)— Scope.— 122 
contemplates two distinct cases : one is that of > 
the person coming forward to state what he 
knows ; the other is that of a person accused by 
a police officer of an offence, who comes forward 
to confess his guilt. With regard to the former, 
the section provides that the statement made 
by him shall be recorded in the manner pre- 
scribed for recording evidence, that is to say, 
under 8 841, Crim. Pro. Code ; whereas, in , 
the case of an accused person confessing to an ' 
offence of which ho is accused, the Code, by ! 
s. 345, enaots that neither oath nor affirmation 
shall be administered to him. 2 B- 643. IF., \ 
2 O.W.N. 702 ; R., 16 M. 421] . 

(1089) — S. 1Q4 — Statements of witnesses re- 
corded under the sectio?i. Magistrate, when to re- 
cord, — The evidence of witnesses who are sent 
up by the police for the purpose of having their 
statements recorded under s. 164, Crim. Pro. 
Code, and who have been presumably in police 
custody until their production before the ilagis- 
trate, should not be recorded by such Magistrate, 
unless he has some assurance that their attend- 
ance and statements were voluntary. 7 C-W. 

«. 845. (4 O.W.N. 49. 4C.W.N. 129 = 27 C. 

3. F,). 

(IWO) — S. 164 — Statements under, admis- 
silnlily of. — The dead body of a boy was found 
buried beneath a wall of the accused. One of 
the persons suspected of murder absconded. 
The accused was examined as a witness under 
s. 164^ and deposed that the absconder had 
committed the crime. The accused and the 


Crim. Pro. Code (Acts Y of 1698, X of 1662, 

X of 1872, XXY of 1861 and VIII of 1869) 

— continued. 

absconder were subsequently tried, and the 
former withdrew her statement, saying that 
she was coerced into making it. Held, that 
her statement was not admissible in evidence 
against the other accused, nor did that siate- 
meub amount to a confession of her own guilt. 
2 A.L.J. 100 = 2 Cr. L.J. 59. 

(1091) — S. 164 — Duty of Magistrate to observe 
the provisions of section — Under s, 1G4. a 
hlagistrate is bound to make a memorandum 
at the foot of the confession to the following 
effect: — “I believe that this confession was 
voluntarily made. It was taken in my pre- 
sence and hearing and was read over to the 
person making it and admitted by him to be 
correct, and it contains a full and true account: 
of the statement made by him," and that 
should be signed by the Magistrate. The 
I^lagistratc must, if such confessions are to be 
received, observe the provisions of the Code. 
It would not be fair to the prisoners to receive 
a confession, unless the Magistrato or the Court 
is perfectly assured that it was voluntarily 
m.ade. 2 Weir 140. 

(1092)— S. 104 ( = Crim. Pro. Code, 1873, 
s. 133) — Procedure to be followed by Magistrate 
under. — The proper course for a Magistrate to 
pursue when an accused person is brought 
under the above section of the Code before him 
is to ask him, if he wishes to make any state- 
ment or confession. If he says he docs not, 
the Magistrate should not proceed to interrogate 
him. If be does, the Magistrate should write 
down the statement or confession (as the case 
may be) and ask the accused su -li questions as 
may be necessary to show clearly or ascertain 
clearly what his meaning is. The examina- 
tion of the accused must not bo made with a 
view to eliciting, by constant questions, the 
truth out of bis mouth, as though he were a 
witness. 5 C-P.L.R. Cr. 13. 

(1093) — jS. 164 — Statement of an accused 
other than a confession, record of. — It is neither 
expressed nor implied in the section that the 
statement of an accused person cannot be re- 
corded, unless it is a confession. The distinc- 
tion made in the section is between statements 
that are confessions and statements that aro 
not, and not between the persons by whom 
statements of either character are made, the 
object being to prescribe different modes of 
recording. It is discretional with a Magistrate 
to act under s. 1C4 and prepare a record. 2 P. 
R. 1893 Cr. 

(1094) — S. 164 — False evidence — Penal Code, 
s. 193 — Prosecution in alteimative in respect of 
statements made under s. 164 of the Crim. 
Pro. Code and subseqxiently as a witness 
in Court. — A complaint was made to the police 
charging T. S. and a third person with having 
committed an offence under s 420 of the 
Indian Penal Code. During the investigation, 
T was examined on oath by a Magistrate under 
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the provisions of s. 164 of the Code 
of Criminal Procedure. As the result of 
the police investigation, S was placed on 
his trial, and T appeared .as a prosecution 
witness and made a statement which appeared 
to the Court to be contradictory to his state- 
ment previously made under s. 1G4. Held 
that there was no legal objection, if the two 
statemerits were in fact contradictory, to the 
prosecution of T on a charge in the alternative 
under s. 193 of the Indian Penal Code A W 
N. 1908, 73-7 Cr. L.J. 302. 

(1095) 5. Itj-i {3) — Duty of Magisti'ate before 

recording confession.~lt is the imperative duty 
of a Magistrate, before recording a confession, 
to carefully examine the accused person and, 
to the best of his ability, ascertain that he is 
not wishing to speak owing to inducement, 
threat or promise, but that his confession is 
purely voluntary. The omission of the Magis 
trato to qiiostioii the accused, before recording 
the confession, is a fatal defect rendering the 
confession inadmissible. 3 L.B.R. 2!3 = 4Cr 
L.J. 385. 

(1096) S. 1G4 ( = Criin. Pro. Code, Lti72. 

.s. l'i2\—Ttecordbyj of confession by a Magistrate. 

A Magistrate is not debarred from recording 
the confession of an accused person under s. 122 
of the Crim. Pro Code, by the circunislancc that 
it may afterwards be that Magistrate’s duty to 
hold'a preliminary inquiry under Chap. XV of 
the Code. Rat. Un. Cr. C. 121. 

(1097) S. 164 (.3) — Confessio^i — Record of 
confession — “ Records, " meaning of. — The 
word. ‘ record, ’ in s. 164. cl. (.3) of the Code, i 
must necessarily mean “making a part of 
judicial record ” and not merely writing out ' 

8 Bom. L.R. 950 = 5 Cr. L.J. 4. ' i 

» 

(1098) — S. 164 { = Crim. Pro. Code, IS72, 
s. 12ii)--Confessions made before a Court out- i 
side British India — Admissibility. — A confession 
made before a Court outside British India, 
even if it is certified in accordance with s. 122 
of the Code, cannot be used as evidence, unless ' 
it is sworn to like confessions made to private ' 
individuals* 2 Weir 125. 

(1099» — S. 164 — Confession of accused — .4c- 
cused able to write — when thximb impr ession is a i 
signature— Act X of 1897 {General Clauses), ■ 
s. 3, cl. 52. — Unders. 3, cl. 52 of the General | 
Clauses Act, a mark is to be considered a 
signature only in the case of a person unable i 
to write his name. The confession of an i 
accused person, who is able to write, not signed ' 
by him, but having a thumb mark, is not a ' 
valid confession under s. 164, as the thumb ' 
mark, in such a case, docs not amount to a i 
signature. 32 C. 550 = 2 Cr. L.J. 405. 

(1100) — S‘ 164 — Confession made after im- 
propy questions by Magistrate. — Where a ; 
Magistrate asked a person who was charged with • 
an offence “ what offence are vou going to \ 


, Crim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

1 — continued. 

! confess, ’ instead of ascertaining whether the 

: accused wished to say anything at all, held. 

that the Magistrate had not acted properly. 
2 Weir 507. v e i 

(1101)- 5. 164 [ = Crim. Pro. Code, 1882, 
S.164) Questions tending t.y incriminate — Cow- 
I fessions Duty of Magistrate. — Certain ques- 
tions put to the accused persons by the Magis- 
trate, eg., “so you had better relate what you 
know about the fact,” wore held to be improper, 
on the ground that they tended to incriminate 
. the accused. A Magistrate should ascertain 
whether a confessional .statement is made 
voluntarily, at tbe beginning of the statement, 
and not at the end. 2 Weir 136. 

% 

(1102) — S- 164 ( = Crim. Pro. Code, 3882, 

s. 164) — Confession — Improper inducement by 
a Magistrate — Improjyer questions. — Where 
after the prisoner had made a longconfes-sional 
statement, he was told by the iMagistrate that, 
if he stated all that he knew, he would then be 
examined as an approver and a witness, held, 
that the conduct of the Magistrate was highly 
improper. Where a Magistrate questioned an 
accused person thus; — “It appe^irs that you 
have committed murder .and Jibsconded by 
escaping from custody ; you have now come: 
what have you tosay held, that the question 
was extremely improper, and the statement 
made by the accused thereupon was held to be 
inadmissible on the ground that such a state- 
ment could not be treated as voluntarily made. 

2 Weir 137. 

(1103)--6>s. 164 and 350 — Confession made 
on inducement— Evidence Act, s. 24 — Commit- 
ment by Magistrate on evidence partly takenby 
him and partly by another who had not ceased 
toexercise jurisdiction, irregularity of . — Under 
s. 164, Crim. Pro. Code, and s. 24, Evidence 
Act. a confession made under an inducement 
to confess is not a voluntary confession, and. 
as such, inadmissible in evidence. A commit- 
ment by a Jlagistrate on evidence partly taken 
by him and partly by another, who had not 
ceased to exercise jurisdiction, is irregular and 
s. 350, Crim. Pro. Code, is not applicable to 
such a case. Witnesses for the prosecution 
examined by the committing Magistrate must 
be tendered for cross-examination at the trial 
if their attendance can be procured. L.B.R- 
(1693—1900), 52. 

(1104)— 5s. J64 and 364 { = Crim. Pro. Code. 
2882, ss. 164, 364) — Recording of confessions in 
narrative form — Admissibility. — Where the 
confession of a prisoner was taken down in * 
narrative form by tbe Magistrate, instead of 
every question put to and .tnswer given by him 
being recorded in fall, in accordance with law, 
and where the Magistrate omitted to say 
whether he believed the confession to have 
been voluntary*, the Court of Sessions was 
directed to examine tbe Magistrate as a witness, 
as to whether he believed the confession 
have been voluntary. S.C. 102, Oadh. 
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(1105) — Confessions made iu simple narrative 
form without showing questions and answoi-s 
may be allowed in evidence, where it appears 
that the accused had not been prejudiced by 
the failure to comply strictly with the law. 
But, under certain circumstances, such irregu- 
larity might be very prejudicial to the accused 
affected by it, and the Magistrate, who 
•committed it, would incur grave responsibility. 
It would be possible, for iustance, that the 
whole story in a confession might be construct- 
ed by putting questions to the accused, which 
would suggest every circumstance and parti- 
culars entered iu the statement, and, iu such 
a case, the omission of the questions from the 
record would have the false and misleading 
effect of making the confession appear as a 
spontaneous and genuine effusion from the ac- 
cused’s own lips. U.B.R. (1897 — 1901), Yol. I, 
47. 

(1106) — S. J64 —Oral confession to Magistrate 
^No provision for admission in eviaence of 
confession not recorded m covipliance with laiv. 
“-There is no provision for the admission in 
evidence of a confession made to a Magistrate, 
unless it is recorded in the manner prescribed 
by law ; and even if such confession may. 
under special circumstances, be proved other- 
wise, where the confession of the accused is 
shown to have been made under inducement, 
such fact deprives the evidence of its value. A 
conviction based on such evidence would be 
reversed. U.B.R. (1897—1901), Yol. I, 41. 

(1107) — S. 1G4 — Recording statement of accus- 
ed before evidence for prosecution is taken. — The 
above section does not empower the Judge to 
record the statement of the accused before any 
evidence for the prosecution is taken down, and 
criminal proceedings should not be commenced 
by subjecting the accused, who has not offered 
to make a confession, to a searching cross- 
examination. 7 O.C. 191. 

(1108) — Ss. 164, 202 and 364 — Enquiry under 
5. 202 — Statement of the person complained 
against — AdwiissiWftfi/.— Where, during an en- 
quiry under s. 202 of the Code, the Magistrate 
recorded a statement made by a person against 
whom the complaint was filed, held, that the 
statement cannot be regarded as having been 
recorded under s. 1C4 or s. 3C4 of the Code. It 
was a statement made during an enquiry under 
■8. 202 of the Code w hen the person was not in 
the position of an accused person and as such 
cannot be admitted in evidence against the 
accused. 32 C. 1085 = 10 C.W.N. 51. 

(1109) — Ss. 164 and 238 — Recording state- 
nient of vntnesses with a view to fix them to such 
statements — Subsequent withdrawal — Effect . — 
8. 164 does not enable a police officer, who has 
obtained a statement incriminating the accused 
made by some person, to send such person to a 
^fogi8trate, practically under custody, to have 
him examined and his statement recorded 
before the judicial enquiry or trial for fixing 

78 


Grim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 
— continued. 

him down to that statement in the subse- 
quent judicial proceedings ; and the law does 
not require that, in the case of a witness 
so examined, there should be a certificate after 
proper enquiry that it has been voluntarily 
made. The statement so obtained raises a 
suspicion that it has not been voluntarily 
made. If such statement is retracted at the 
sessions trial, the Sessions Judge is not justified 
ill admitting such evidence, under s. 288, 
without making some enquiry into the truth 
of the reasons alleged for retracting from the 
statement. 27 C . 295 = 4 C.W.N. 129. IF., 7 
C.W.N. 345]. 

(1110)— Ss. 164, 269, 342, 364, 307 a7id 533 
— Flea, withdrawal of — Entry of plea — Judg- 
ment in sessions case — Charge to assessors, in- 
coiporation in judgment — Legality — C’on/t'ssioii 
of accuscd-~-Recording of confession — Narrative 
form — Language of record — When to be signed 
by accused — Police officer — Illegality— Irregu- 
larity — Examination of accused, in Court of 
session, not imperative. — A Sessions Judge 
should not incorporate iu, and treat as part of, 
his judgment, bis summing up of the case to 
the assessors ; but if he does so, it is not an 
illegality. It is not absolutely necessary for a 
Magistrate recording the confession of an 
accused person to put down all the questions 
put by him to the accused, if such questions 
were merely formal The confession is not 
rendered inadmissible, if the accused has not 
been prejudiced, merely because it is taken 
down in narrative form. The irregularity, if 
any, is cured by the examination of the JIagis* 
trato, undors. 633, Crim. Pro. Code. It is not 
necessary for the Magistrate to warn the 
accused that he was speaking to a Magistrate, if, 
from the circumstances of the case, the accused 
must have known that he was speaking before 
one. S. 164. Crim. Pro. Code, absolutely prohi- 
bit.s the employment of a police officer to take 
down the confession of an accused person. A 
police officer cannot be employed even as 
a scribe to take down such a confession. The 
statement of the Magistrate in his exami- 
nation under s. 533 must be taken as conclusive 
that it was impracticable to record it in the 
language in which it was made It is not 
absolutely illegal to take the sign.ature of the 
accused to his confession immediately after it 
is recorded. It is not obligatory for the 
Sessions Judge to examine the accused under 
s. 342, Crim, Pro. Code, more specially where 
the accused has not challenged the evidence. 
S. 269 of the Code makes such examination 
optional with the Judge, not imperative. If, 
in an examination of the accused by the 
^Magistrate, some of the questions put are 
considered inquisitorial or in the nature of a 
cross-examination, that does not make the 
whole statement inadmissible. Semble, where 
a plea of "guilty” is not accepted, a plea of 
"not guilty” ought to be entered teforc the 
trial is proceeded with. 9 C.Ij.J. 55. 
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( 1111 ) Ss. 164, 342 — Power of Magistrate to 

exaniiiic the accused during a police investi- 
gatiorti. Under s. 164. in the course of a police 
investigation, the Magistrate is entitled to 
record any voluntary statement made by the 
accused person, but he is not entitled to examine 
the accused person in respect of the facts of the I 
case. 5 C.W.N. 864. 

(1112) J64, 342, 364 and 533 — Evidence 

Act, s. 80— Statement of the accused recordedin 
English and notin vcrnacular—Admissibilitg 
in evidence of such statements Sessions 
Judge, who tried a dacoity case, admitted in 
evidence statements in the nature of confes- 
sions recorded in English by a Joint ^lagis- 
^atc under the provisions of s. 164, Grim. 
Pro. Code. There was no evidence that 
It was not practicable to record them in the 
language in which they were made, and the 
Joint Magistrate was not examined as a witness, 
nor was evidence taken that the accused duly 
made the statements so recorded— that, 
as it could not be presumed without some 
evidence that the statements had to be recorded 
in English as they could not be recorded in the 
language in which they were made, there was 
no justification for their being recorded in 

# presumption under s. 80 

of the Evidence Act could be made in respect 
of the record made in English; and. as no 
evidence was taken to prove that the accused 
had actually made those statements, the 
Sessions Judge was wrong in admitting such a 
record of the statements against the accused. 

10 O.C. 112 = 6 Cr. L.J. 94. 

(1113) Ss. 104 , 364, 533 { = Crim. Pro. 

Code, 1882, ss, 104, 304, 533). — The error 
committed by a Magistrate recording a con- 
^ssion under s. 164, Grim. Pro. Code, in 
Snglisb, instead of in the language of the ac- 
cused, although it was not impracticable to re- 
cord it in that language was held to be curable 
by s. 5*33, which is wide enough to cover a 
failure to comply with the provision of s. 364 
regarding the language in which the accused’s 
statement should bo recorded. S.C. 277. Oudh 
(A.W.N. 1892, 60. F.). 

(1114) Ss. 164 and 364 — Confession not 
recorded accerrding to~Conviction^ Legality.^ 
\yhoro the accused pleads not guilty, a con- 
viction cannot be based on a confession which 
is not recorded in the manner prescribed in 
ss. 164 and 364 of the Grim. Pro. Code. 11 
Cr. L.J. 41=4 Ind. Cas- 759=0.B R. 1909, 

I Evidence, 3. 

(1116)— Ss. 164, 364, 633 Crim. Pro. Code, 

1862, ss. 164, 364 and 533) — Defect in certificate 
to be appended to examination of accused, luno 
curable. — A defect in the certificate to be 
appended to the examination of an accused 
person by a Magistrate oannot be rectified by 
e^mining a witness to prove that the confes- 
sion was in the hand-writing of the Magistrate. 

S. 638, Crim. Pro. Code, provides, that, in such 


Crim. Pro. Code (Acts Y of 1898, X of 1882^ 
X of 1872, XXY of 1861 and YIH of 1869) 
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a case, evidence shall be taken that the accused 
person “ duly made the statement recorded,” 
and the proper course is to examine either the 
Magistrate himself or some other person who 
w’as present when the statement was recorded. 
8C.P.L.R. Cr. 6. 

(1116)— 5s. 164, 364 and 533 — Confession 
inadmissible oiving to incurable defects . — A 
Magistrate, who recorded a confession under 
s. 164, Crim. Pro. Code, did not question the 
accused under s. 164 (3) as to whether he was 
confessing voluntarily. The confession was 
subsequently retracted. Held, that the con- 
fession was inadmissible in evidence and that 
the defect could not, under s. 533, bocured by 
the evidence of the Magistrate that the con- 
fession was voluntarily made. U.B.R. (1902— 
1903), Crim. Pro. Code. 13. (10 H.C. 175, 21 

B. 495, 23 B. 221, 17 C. 862, 2 C W.N. 702, R. ; 
25 B. 543, E.). 

(1117) — 5s. 104 and 533 ( = Crim. P?v. Code, 

I 1882, ss. 104, 533) — O»iission to record memo- 
^ randum to a confession — Admissibility of the 
confession in evidence. — The failure of a Magis- 
trate to make a memorandum at the foot of a 
confe.ssion as required by s. 164 would not make 
j the confession inadmissible in evidence in the 
Sessions Court. The Sessions Judge should 
proceed under s. 533, Crim. F-»ro. Code, “to 
take evidence that the accused duly made 
the statement recorded,” and bo should then 
! admit the statement, “if the error of the 
IM.agistrate had not injured the accused as 
to his defence on the merits.” Where a Magis- 
trate recorded a confessional statement by an 
accused person, but did not make a memoran- 
dum as required by s. 164, and did not file the 
confession as a part of the record, on the 
ground (1) that the accused had been in the 
police lock-up for 5 days before he was produced 
before him and (2) that there was a proposal on 
the part of the police to treat the accused as an 
approver but there was no evidence that the 
proposal was communicated to the accused, 
held, that the grounds mentioned were not 
valid grounds and that the Judge, who tri^ 
the sessions case, ought to have proceeded, in 
the absence of the memorandum, under s. 533, 
to take evidence whether the confession was 
duly made. But as the Judge had not done any 
such thing and the evidence as to the circum- 
stances under which the confession was made- 
was left uncertain, the High Court refrained 
from expressing an opinion on the admissibility 
of the confession. 22 M. IS = 2 Weir 705. 

(1118)— 5s. 164, 533— Penal Code, s. 302— 
Murder. — The provisions of s, 533, Crim- 
Pro. Code, render it necessary on a Conrt- 
to take evidence that an accused person 
has duly made a statement recorded under 
s. 164, when the provisions of that section 
(s. 164) have not been complied with by th® 
Magistrate, although the accused may 
ma^ng the statement. U. B. R. 

Yol. I, 205. 
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(1118*a)— s. 164 — Act X of 1873, 10 
aP.L.R. Cr. 16, 2 P.R. 1893 Cr.. 16 M. 421 
= 1 Weir 175. 

(1119)— S. 164— See ApprOVEU, 12 O-C. 
418. 

(1120)— S. 164— See CHARGE TO JURY, 7 
C.L.J. 246 = 7 Cr. L.J. 315. 

(1121)— S. 164— See CONFESSION. 18 A. 78. 

1 B. 219, 6 B. 288, 11 B. 702, F.B., 25 B. 168 
= 2 Bora. L.R. 761, 1 Bom. L.R. 357, Rat. 
Un. Cr. C. 720, 5 C. 954=6 C-L.R. 297, 
F.B., 5 C.L.R. 238, 6 C.L.R. 289, 2 C-W.N. 
702, 3 P.R. 1894 Cr., 8 P.R. 1907 Cr.=33 
P.W.R. 1907 = 6 Cr. L.J. 337 = 46 P.L.R. 
1908, L.B.R. (1872—1892), 497, 2 L.B.R. 19. 

(1122)— Ss 164. 193 and 337— See CON- 
FESSION, L.B.R. (1893 — 1900), 8. 

(1123)— Ss. 164, 364— See CONFESSION. 14 
0.539. 2 M. 5 = 2 Weir 123, 36 P.R. 1887 
Or. P.B., L.B.R. (1372— 1892), 423. 4 Cr.L.J. 
198 = 3 L.B.R. 173. 

(1124)— Ss. 164, 364, 533— .See CONFES- 
SION, 21 B. 495, 18 C. 549, 3 C.W.N. 387, 

9 M. 224 = 2 Weir 126, 2 P.R. 1909 = 7 P.W.R. 
1909= 1 Ind. Cas. 444. 7 P.R. 1899 Cr., L.B.R. 
(1893—1900), 70. 20 P.R. 1881 Cr.. 21 P.R. 
1881 Cr.. A.W.N. 1883, 238, 3 A- 338. 4 C. 
696 = 4 C.L.R. 137, 5 C. 958 = 6 C.L.R. 353, 
16 C. 595, 17 C. 862, 5 C.L.R. 209. 

(1125)— Ss. 164, 364, 538 (1)— See CONFES- 
SION, 10 B H.C. 166. • 

(1126)-Ss. 164, 533— See CONFESSION, 4 
Bom. L.R. 785, 2 L.B.R. 317, 9M. 224 = 

2 Weir 125. 

(1127)— S. 104— Sec FALSE EVIDENCE, 
A.W.N. 1899. 39. 

(1128 and 1129)— Ss. 164, 288— See FALSE 
Evidence, 468. 

(1129-a)— S. 164— See Nos. 1008, 1070, 1071, 
supra, and No. 3532, infra. 

S. 163 ( = 1882, 8. 165 ; 1872, 8. 379 ; 1861, 

B. 142). ' 

(1130)- S. J65, sub-s. {3)— Public scrva7it 
actijig toithout authority — Penal Code, $. 99. — 
I£ a constable goes for search without any 
written authority, he does not, under s. 165, 
aub-8. (8), lawfully exercise the power of a 
public servant. To such a case, s. 99, I.P.C., 
contemplating certain acts against which there 
is no right of private defence, has no applica- 
tion. 6 C.li.J. 753 = 6 Cr. L.J. 489. 

(1181)— S. 165 — See PENAL CODE, ss. 224, 
226, 832, 353, 114 P.L.R. 1903. 

(1132)— s. 165— See PUBLIC SERVANT, 
A.W.N. 1892, 1. 

(1188)— 8. 165— See SEARCH, 17 M.L.J. 323 
Or, L.J. 105. 
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: (1134)- Ss. 165. 102— See UNLAWFUL AS- 

j SEMBLY, 7 N.W.P. 209. 

(1135)— S. 165— Sec WITNESS, 24 C. 288. 

(1135-n)— S. 165— Sec Nos. 64, 70, 294, 374. 
383, supra, 

- — S. 167 ( = 1882, a. 167 ; 1872. s. 124, paras 

2, 4 and 5 ; 1861, s. 152). 

See Remand. 

(1136)— S. 167—Bemand of accused to 2 ^olice 
custody, period. — The period for which a 
Magistrate can authorize the detention of the 
accused in police custody is hfteeu days on the 
whole. 23 B. 32. 

(1137)— S. 10?—Scopc.—S, 167 applies to 
investigations under Ch. XIV, and gives no 
: authority to remand an accused person in 
custody in proceedings under Ch. \ III, in 
order to enable the police to trace other persons 
to be proceeded against under that chapter. 
5 Bora. L.R. 27* 

(1138)— S. 267 — Detention in police custody.— 
A Magistrate should not sanction the deten- 
tion of an accused person without recording 
sutiicient reasons as required by law. The fact, 
that the accused is wanted by the police for 
individually poiuting out the places through 
which he passed on his way to commit a 
dacoity, or for the purpose of obtaining his 
identification in the village, is not a sufficient 
reason for sanctioning such detention. 7 C.W. 

N.457. 

26? [ 3 )— Detention of reused 
by police during mvestigation. — By requiring a 
Magistrate to record his reasons for authorising 
detention in police custody, thelaw contemplates 
that a Magistrate should consider whether, on 
the facts placed before him, there arc good 
grounds for allowing such detention. There 
1 should be at least something to satisfy the 
Magistrate that the presence of the person 
arrested, while the police investigation was 
being held, would assist in some discover)’ of 
evidence, and that his presence was indispens- 
able for the purpose. In ordering further 
detention in police custody, when there are 
good reasons for such au order, a Magistrate 
should invariably limit the term as much as 
possible to what may be necessary for the 
object in view. 11 C.W.N. 554 = 6 Cp. L.J- 86. 

(1140)— 5s. 167 atid 337—Reina7id, Ivnit of 
— Pardon — PoTJuer to withdraw when exercis- 
able — Evide7ice — State77te7it of approver wheji 
pardo7i is withdrawn lohen inad77iissible in 
evidence — Approver to be detained i7i custody 
when 7iot 07i bail.- -Section 167 of the Crirn. 
Pro. Code prescribes a period of fifteen days in 
all as the limit of time for which an accused 
person shall remain in custody before his trial 
is formally begun. When before the trial of 
the case, on the motion of the District Super- 
intendent of Police, the District Magistrate 
withdrew a pardon granted to one of the accused 
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persons, after recording a statement by the Dis- ' 
trict Superintendent of Police, and an admis- 
sion by the accused, which appeared to have 
been made under pressure, that his previous 
statement was false, /ic/d.that the action of the 
District Jlagistrate was not illegal, though not 
justified under the circumstances of the case. 
When the pardon granted to an accused person 
is withdrawn before the trial of the case, state- 
ments made by him as an approver are inad- 
missible in evidence at his trial. Clause (3; of 
s. 337 of the Grim. Pro. Code requires an ap- 
prover, if not on bail, to be detained in custody 
till the end of the trial. 136 P.L.R. 1902. I 

S. 168 1 = 1882, 8. 168). 

(1141)— Ss. J68, 476, 477, 487 ( = Cri?«. ! 

Pro. Code, 187'^, ss. 468, 471, 472, 47H)~ 

Ojfenccs against public justice — Jurisdiction,— 

S. 4/3 is not intended to include offences, 
which, under the Penal Code, are classed as 
oSences against public justice, in contradistinc- 
tion to offences in contempt of the Court’s j 
authority. But a Magistrate, before whom an 
offence under s. 19G, I.P.C., has been commit- 
ted, may not, under s. 271, himself try the 
accused person for that offence. 1 A. 129. 
iOverruled, 1 A. 625, F.B. : Diss., IB, 311, 

1 B. 339] . 

S. 169 { = 1882. 8. 169 ; 1872, s. 125 ; 1861, 

6. 153). 

(1142)— Ss. 109, 173— 6’ce BAIL, Rat. Un. 

Cr. C. 121. 

(1143 and 1144) — S. 1G9— See EsC-^PEIfkOM 
LAWFUL CUSTODY, 6 A. 129. 

(1144-0) — S- 1G9 — See No. lOlG, supra. 

S. 170 ( = 1882, 8. 170; 1872. ss. 123, 127, 

130 ; 1861, 88. 151, 155, 158). 

(1145) S. 170 {2) and (;/) — Bond from loitness, 
ivhen to be taken -“Day fixed in the bond, — A 
bond under s. 170, Grim. Pro. Code, can only 
be taken from a witness when the accused has 
been arrested and is either being forwarded to 
a Magistrate or is released on security being 
given for his appearance. The day fixed in 
the bond is also to be the day whereon the 
accused person is to appear, if security for his 
appearance has been taken, or the date on 
which he will probably reach the Magistrate’s 
Court. L.B.R. (1893—1900), 478. 

(1146) — Ss. 170, 188 — Offence committed out- 
side British India— Certificate from the Political 
Ag^it—Pejuil Code (Act XLV of 1860), s. 328— 
Grievous hurt. — The complainant was as.saulted 
by the accused with the Baroda territory, and 
his leg was completely broken in that territory. 

He was brought into a hospital within the British 
territory in consequence of this injury, where 
he was detained tor 57 days, during which 
period he was unable to follow his ordinary 
pursuits. He filed a complaint for grievous 
hurt in a British Court. The Magistrate sought 
to obtain the certificate from the Political 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

Agent at Baroda, as required by s. 188 of the 
Crim. Pro. Code. On his failing to obtain it, 
ho ordered the papers in the case to be filed 
under s. 203 of the Crim. Pro. Code. The 
complainant, thereupon, applied to the High 
Court contending that the Magistrate ought to 
have proceeded with the trial under s. 179 of 
the Crim. Pro. Code : held, that the s. 179 
of the Crim. Pro. Code did not apply, since the 
injury that was done, viz., the fracture of the 
leg, was complete within the Baroda territory.- 
8 Bom. L.R. 513=4 Cr. L.J. 54. 

(1147)— Ss. 170, 190 {c)—Sce COGNISANCE 
OF OFFENCE, Rat. Un. Cr. C. 951. 

(1147-a) — S. 170 — See No. 1016, supra, and 
Nos. 1284, 2387, infra. 

S. 171 ( = 1882, s. 171; 1872, ss. 180, 

131, paras 1 and 2 ; 1861, s- 159). 

(1148) — Ss. 171, 288 — See WRONGFUL RES- 
TRAINT, 4 C.W.N. 49. 

S. 172 ( = 1882. s. 172; 1872, s 126; 1861, 

8. 151). 

(1149)— S. 172 ( = Crim. Pro. Code, 1882, 
S.172) — Scope of the section. — S. 172 of the Code 
is not exhaustive. It includes a statement by 
a police officer that he examined certain 
witnesses and the statement of circumstances 
ascertained from the examination of the 
witnesses ; but it does not include the actual 
statements of the witnesses. 20 C. 642. 

20 M. 189 = 2 Weir 763 = 7 M. L.J. 167, F.B„ 

19 A. 390 = 17 A.W.N. 174, F.B.] 

G150) — S. 172 — Police diaries — Their nature 
— Admissibilitij as evidence — When police 
proceedinr/s cotild be placed before jury. — Police 
diaries cannot be placed before the jury; as 
provided by a. 172, they are useful, not as 
evidence, but to aid a Court in the trial so as 
to enable it to make a thorough enquiry on all 
material points, and to elicit, in the exami- 
nation of the witnesses and especially of police 
witnesses, the real facts of the case. A 
Sessions Judge cannot rely on police proceed- 
ings or put the same to the jury, without 
examining police officers aswitoe.sses toexplain 
such proceedings. 27 C. 295 = 4 C.W.N. 129. 

(1151) — S- 172 — Police diaries — Use by Court 
— Ad7nissibilUy m evidence. — Facts and state- 
ments written in the police diaries cannot be 
used as materials to help the Court in a criminal 
trial to come to a finding on the evidence in 
the case. What the Court should do with the 
Police diaries is to discover, out of them, any 
matter of importance bearing upon the case 
and then call for the necessary evidence to haw 
that matter legally proved. 10 C.W.N. 600=3 
Cr. L.J. 408. 

(1152)— S. 172 (=Crim. Pro, Code, 75?^* 
s. 126)— Police diaries and occurrence 
Their evidentiary value. — Occurrence reg>rta 
and station reports by the Station Omoer 
may bo used by the Court for the purposes 
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mentioned in s. 126. They are not evidence of 
matters stated in them. They will be admis- 
sible as evidence, if the persons who wrote them 
are examined as witnesses .as to the facts stated 
in such report. 2 Weir 142. 


(1163) — 5. 172 { = Cri}}i. Pro. Code, IS72, 
s. 126) — Police diaries. — Diaries kept by police 
officers are not original evidence. 2 Weir 143. 


(H64)--S. 172 ( = Cnm. Pro. Code, 1S62, 
$172) — Police diaries. — S. 172 does not authorise 
a Court to bring matters contained in police 
diaries upon a judgment and to treat them as 
though they were evidence which has to be 
disposed of one way or another. If the state- 
ments in a diary can be used as evidence, they 
can only be used when they are brought upon 
the record and properly made evidence in the 
case. When not so treated, they should not 
find any place in a trial beyond that which is 
given them in s. 172, Crim. Pro. Code. 
A.W.N. 1894, 155. 

(1165)— S. 172 ( = Crim. Pro. Code. 18S2, 
s. 172) — General order by appellate Court for 
production of police diaries — Evidence, — A 
Court of Sessions has no power to make any 
general order that police diaries shall be 
produced before it in criminal appeal. Any 
prder which a Court of Sessions as a Court of 
criminal appeal considei's it necessary to make, 
for the production before it, in an appeal, of 
police diaries, must be an order made in and 
confined to the particular case. The Sessions 
Judge is not empowered to draw any presump- 
tion against ihe regularity of the procedure of 
the police from the non-production before him 
of the police diary or diaries, more specially 
when he has not specifically called for the same. 
When a Court, under the authority conferred 
on it by s. 172, Crim. Pro. Code, uses a police 
mary to aid it in an enquiry or trial, it must 
be careful to bear in mind that the diary in 
itself is not evidence and does not supply in 
itself any evidence on which a Court can act 
in such enquiry or trial. A.W.N. 1894. 118. 

(1156)— Ss. 172, 161 — See POLICE DIARY, 
8 0.739=12 C.L.R. 23.3. 

(1157)— S. m—Sec WITNESS. L.B.R. 
(1893—1900). 42. 

(U67-a)— S. 112— See Nos. 1045, 104C, 1047, 

1048, 1049, 1051, 1072. 1073, 1074, 108l-n, 
9Upra, 

— S. 173 ( = 1882. 8.173; 1872, ss. 125, 127; 

1861, 88. 188. 158). 


(1158)- 5s. 173, 200 and 202 — Case entered 
true, but judicial enquiry declined — Right 
jj to he examined and his case tried . — 

^ an information given to the police, that 
tne accused assaulted the complainant and 
oroibly carried off grain of considerable value, 
♦V i*®**®® . investigated and made a report to 
tne Sub-Divisional Magistrate who, thereupon 
greeted the ease to be entered as true, record- 
ing the offence under s. 147, Penal Code, but 


declined to order a judicial enquiry, because 
he was of opinion that there was no chance of 
a conviction. The complainant then peti- 
tioned the District Magistrate, who ordered 
a judicial enquiry to be held by a Subordinate 
Magistrate. On receipt of a report from the 
latter, the District Magistrate recorded that, 
in his opinion, it was uselc.ss to consider the 
evidence tendered by the complainant and 
that the Sub-Divisional Magistrate had alreadv 
passed final orders in the case, namely, “ enter 
true." Held, that the complainant was en- 
titled to be examined under s. 200. Grim. 
Pro. Code, and that, as bis complaint had 
already been recorded as true he w.is entitled 
to a process against the accused and for the 
attendance of his witnesses. 29 C. 410. 

(1159)— 437 ( = Crivt. Pro. Code. 1882, 
ss. 173. 43?) — Police report — Striking offense — 
Revieu'. — A Jlagistratc's order directing a case 
reported to him by the police, under s. 173 of 
the Crim. Pro. Code, to bo struck off. is not a 
judicial order dismissing a complaint which 
can be reviewed by the Sessions Judge under 
s. 437*of the Crim. Pro. Code. Rat. Un. Or 
C. 521 = Cr. Rg. 47 of 1890. 

(1159 a)— S. 173— 5e<? Nos. lOlG, 1075, 1142. 
1144, supra, and Nos. 1232, 1284, in/rn. 

S. 174 ( = 1882, 3. 174 ; 1872, s. 133 ; 1861, 

s. 161). 

(1160)— Ss. 174and 259 — 5ec DISCHARGE OF 
ACCUSED, 2 L.B.R. 165. 

(1161)— Ss. 174. 435 (1. 2 and3)-S«?e IN- 
QUEST, .3 C. 742. 

(1162)— Ss. 174, 435— See REVISION, Rat. 
Uu. Cr. C. 843. 

(1162-a) — S. 174 — See No. 1050, supra, and 
No. 1415, infra. 

S. 176 ( = 1882, s. 176 ; 1872, s. 135). 

(1163)— 5. 176 {=Crim. Pro. Code, 1872, 
$.135) — Enquiry and report by Magistrate under 
the section, whether a judicial proceeding . — An 
enquiry under S- 135 is directed more to 
elucidate the facts of violent and unnatural 
death, before there is any reasonable suspicion 
of the commission of any offence. It forms no 
part of a judicial proceeding. The High Court 
has, therefore, no power to send for the report 
of the Magistrate made after an enquiry under 
s. 135. 3 C.L.R. 59. 

S.177 ( = 1882, s. 177 ; 1872,8. 63, para 1; 

1861, 8. 26, except proviso). 

See Jurisdiction op Criminal Courts. 
See Magistrate, Jurisdiction of. 

(1164)— 5s- 177, 182 ( = ss. 177, 182, Crim. 
Pro. Code, 1882) — Different offences committed 
in the same transaction — Jurisdiction . — Where 
two different offences are committed in the 
course of the same transaction, the case should 
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be tried by a Magistrate who has jurisdiction to 
try both the offences, and not by a Magistrate 
who has juri.sdiction over one of them only, for 
it would be highly inconvenient that the two 
offences should be tried by different officers. 
2 Weir 144. 

(11G5) — Ss. 177, 262 — Arrest hi Native State 
of its subject icithout intervention of that State. 
— Where the subject of a Native State, who, 
having committed an offence in British India, 
escaped into the Native State, was arrested by 
the British police without the intervention of 
that State, heUi. that the subsequent trial and 
conviction of the accused were not affected by 
the irregnlaritv. 6 P.R. 1899 Cr. (6 P.R. 
1897 Cr.). 

(1166) -S. 177— See Act XITI of 1859, ss. 1 
and 7, 18 P.W.R. 1910 Cr. 

(1167) — Ss. 177, 531 — See COMMITMENT TO 
Sessions Court, 8 B. 312. 

(lies)— Ss. 177. 179. 531--Sce JURISDIC- 
TION OF CRIMINAL Courts, 44 P.R. 1885 Cr. 

(11G9) — Ss. 177.488 — JURISDICTION OF 
Crimin.\l Courts, 13 P.R. 1885 Cr. 

(1170) — Ss. 177, 179 — See JURISDICTION OP 
Criminal Courts, 7 P.R. 1910 Cr. 

(1171)— Ss. 177. 488 (1 to 6)— .See MAIN- 
TEN.VNCE, 24 C. 638=1 C.W.N. 577. 

(1171-rt) — S. 177 — See No. 84, supra, and 
Nos. 1457.3523,3527, infra. 

S. 178 ( = 1882, a. 178; 1872. para 2 of 

s. 63). 

See Jurisdiction of Criminal Courts. 

See Magistrate, Jurisdiction of. 

(1172)— S. 178— Nec BUR. ACT XVII OF 
1875, 10 C. 643. 

(1173)— S. 178— See TRANSFER OF SES- 
SIONS CASES, L.B.R. (1872—1892), 263. 

(1173-n) — S. 178— See No. 3527, infra. 

S. 179 ( = 1882, s. 179 ; 1872, s. 65 ; 1861, 

8. 27). 


j (1175) — 5. 179 — Any consequence has en- 

: sued ” — Loss which ensues on a criminal breach 
I of trust. — Held, that the words “any conse- 
quence has ensued in s. 179, Crim. Pro. Code, 
mean some consequence modifying or complet- 
ing the act or acts constituting the offence ; and 
the loss to an employer resulting from criminal 
breach of trust by a servant is not a conse- 
quence of that description. 67 P.L.R. 1901. 

I (19 A. Ill, R.). 

(1176) — S. 179 — “ Consequence" — Interpreta- 
, tion. — The consequence referred to in s. 179 
! must be one of the facts to be proved to estab- 
1 lish the offence. It must form an integral 
’ part of the offence, but must not bo a conse- 
' quence arising from it. 5 L.B.R. 57 = 2 lod. 

, Gas. 546. 

(1177) — S. 179 — Accused triable in district 
where act is done. — The mere fact that a person, 
on whom hurt had been inflicted in one district, 

I was treated in a hospital in another district 
would not render the offence tri.able in the latter 
district. U.B.R. (1897— 1901), Yol. I, 53. 

(1178)— Ss. 179, Ibl (2) aiid 190 (c)— Indian 
Penal Code. ss. 409 ami 477- A — Fabrication of 
accounts — Criminal breach of trust — Place of 
inquiry — Jurisdiction. — S. 179, Crim. Pro. Code, 
applies only when a person is accused of the 
; commission of anv offence bv reason of anything 
I which has been done and of any consequeDoe 
w’hich has ensued- The offence defined m 
s. 477-A, I.P.C., is complete, when accounts are 
falsified with intent to defraud ; and a person 
accused of the falsification of accounts made m 
one place cannot be tried in another place 
on account of any offence by reason of any 
consequence which has ensued within the 
me.aning of s. 179, Crim. Pro, Code. But the 
offence under s. 409, I.P.C. (criminal bro^h 
of trust) can, under s. 181 (2), Crim. Pro. C^e. 
be tried by a Magistrate within whose jurisdi^ 

, tion the property embezzled has been received 
or retained. Obiter. — A Magistrate, do 

specially empowered under s. 190 (c) canno 
' issue a warrant for the arrest of a person in the 
absence of a complaint, and on the infonnati^ 
contained in a telegram to him from a 
be complainant. 4 M.L.T. 481 = 9 Cr. L.J* » ' 


See Magistrate, Jurisdiction of. 

(1174) — S. 179 — Consh'^iciion ofsection-^Place 
of trial xvhere act is done or where consequence 
e^isued . — In this section, the words “anything 
which has been done ” mean some act constitut- 
ing tho offence, and the words “any consequence 
which has ensued ” mean some consequence 
modifying or completing the act. Where, there- 
fore, the complaint was that the accused, to 
whom certain articles were consigned from 
Fyzabad to the Central Provinces, misappropri- 
ated a portion thereof at the latter place, held 
that the charge against them was not. under 
s. 179, Grim. Fro. Code, triable at Fyzabad, 4 
O.C. 376. 


(1179)— 5s. 179 and lS5-~Jurisd%ction—P^ 
here consequence ofactensues — 
nt realization of money on hundis.— Whera 
mplaint was made before a 
[igarh, the substance of which was that t ^ 
irson complained against had dishonestly an 
ludulently, two days after he had 
solvent, realized at Calcutta the 
respect of certain hundis which the com 

ainant had purchased, it was -I 

iplication under s. 185 of the ^ 

iminal Procedure, that the offence aueg 
ould be inquired into at Calcutta and 

Aligarh. A-W N. 1908, 115=5 A.I* J- 
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(1180)— Ss. 179 , 222, 235 to 239, 531 end 53? \ 
— Jurisdiction — Money recovered from a Bank 
at Bombay by T> o/i a forged draft of a Bank at 
Amritsar — 1 also recovered moaey on a similar ' 
draft from aSBank at Multan unik D's help—l 
resided at Amritsar and D at Lahore — Head 
Office of Multan Bank at Lahore — No branch 
of Bombay Bank in the Punjab — .Jocj/serf tried ; 
jointly at Lahore — Misjoinder of charges and 
accused — Cheating explained — Forgery — Evi- . 
deuce of an expert — Theft — Conseqtience ensued t 
— Indian Penal Code (.4c( A'LT’’ of 1800 ), \ 
3$. 109, 379,111, 415, 420, 463 and 407— Indian \ 
Evidence Act {of 1872), ss. 45,46 and 47. — On , 
the 2nd October. 1905, one D. of Lahore, pre- 
sented a forged draft of Rs. 10,000 and got it ! 
cashed at the Bombay office of the Mercantile I 
Bank of India having no branch in the Punjab. 
On 26th October, 1905, one I. of Amritsar, j 
presented another forged draft for Rs. 7,000 ; 
and got it cashed with the help of I). at the 
Multan Branch of the Punjab National Bank. > 
Both these drafts purported to be signed by ' 
M, as manager of. and to have been issued by, 
the Amritsar Branch of the said Punjab Na- 
tional Bank, which has no branch at Bombay \ 
and of which the Head office is at Lahore. It ! 
was not proved by whom and where the drafts i 
and advices in question were forged or. as 
alleged by the prosecution, the forms on which 
these were written were stolen from the Hoad 
Office of the said Punjab National Bank. 
Both the accused D and I were jointly tried | 
by a Magistrate of and sitting at Lahore. 

As regards the Multan fraud, the Jlagistrate | 
convicted I under ss. 379/109, 420 and 467, 
Indian Penal Code, and D under ss. 379/109, 
420/109, and 467/109, Indian Penal Code. As i 
regards the Bombay fraud, D*s convictiotis 
were under ss. 411, 467/109 and 420, I.P.C. ^ 
On appeal to the Chief Court, Punjab, the con- ! 
viction of D was only upheld under s. 420, ] 
Indian Penal Code» as regards the Bombay case | 
and under ss. 420/109 as regards the Multan j 
case. The conviction of I also was only con- . 
firmed under s. 420. I.P.C. It was contended 
that the trial was bad in law inasmuch as the 
Magistrate at Lahore had no jurisdiction and 
that there was misjoinder of charges and 
^used: Held, that, under s. 179 of Crim. Pro. 
Code, 1898, the Lahore Court had jurisdiction 
inasmuch os the consequence (i.e., loss to the j 
Bank) contemplated in this section ensued at [ 
lAhore where the Head Office of the Punj.ab 1 
National Bank is situate. The loss occurs at ! 
the place where the accounts of the Bank are i 
made up and its business as a company is } 
transacted. Held, also, that a. 179 applies not i 
only to cases in which the offence is completed 
byieason of a consequence ensuing within the 
limits of another jurisdiction (as e.g., 
o*se of a man being wounded in one district 
and dying in another), but also to cases in 
which the fact of a consequence ensuing in 
pother jurisdiction is the cause of the offender 
“Omg accused' of the offence. Held, also, 


that the illustrations to s- 179. Crim. Pro. 
Code, 1898, are not exhaustive and to hold 
that all the consequcncc.s prescribed by the 
Legislature in framing the section as con- 
ferring jurisdiction are cjusdem generis with 
the consequences specitie-i iu the illustration is 
not justified by the language of the seciion. 
Held, also, that there is neither mi.sjoinder of 
charges nor of accused whore the offences 
charged form parts of one transaction and wore 
committed by several persons acting together. 
Held, also, that the offence of cheating as 
defined in s. 415, Indian Penal Code, contains 
two parts. First comes the main part “ who- 
ever. by deceiving any person — words which 
obviously apply to the whole section. Then 
comes the first part “ fraudulently, or dis- 
honestly induces the person so deceived to 
deliver any property to any person or to con- 
sent that any person shall retain any pro- 
perty.” Then comes part 2, which is an alter- 
native to sub-part 1, viz., “or intentionally 
induces — mind, reputation or property.” Then 
come the closing words “is said to cheat.” 
The words “and which act or omission — re- 
putation or property ” form a portion of part 2 
and are not applicable topartlat all. Held, 
further, that although the evidence of an ex- 
pert is relevant and valuable on the question 
of the identification of the hand-writing, it is 
dangerous bo convict a person of forgery simply 
on the strength of that evidence. Held, fur- 
ther, that where an offender is c.onvicted of 
several offences in one trial and a joint sen- 
tence is passed against him for all the offences 
with which he is charged and in appeal the 
conviction for some of the offences is set aside 
and is uphold as regards the rest, it is not 
illegal to maintain the sentence in full and it 
does not amount to an enhancement of the 
sentence, provided the sentence maintained 
does not exceed the maximum punishment 
which could be awarded for the offence or 
offences for which the conviction is upheld. 
18 P.W.R. 1908 Cr. = 8 Or. L.J. 75. 

(1181) — S. 179 — See JURISDICTION OF 
Cri.mtnal Courts, i9 a. ni. 

(1182)— Ss. 179, 181, 182, ISS—See JURIS- 
DICTION OP Criminal Courts, 35 P.R. 1880, 
Cr. 

(1182-n) — S. 179 — See Nos. 1163, 1170, supra, 
and No- 3523, infra, 

S. 180 ( = 1882, 8. 180 ; 1872. 8. 66 ; 1861, 

88 . 28, 31, 31-A). 

See Jurisdiction op Criminal Courts. 
See Magistrate, jurisdiction of. 

(1183)— S. 180— Sec ABETMENT, 1 Weir 
155. 

(1184)— s. 180— Sec JURISDICTION OP 
Criminal Courts, 9 A. 623, 18 A. 350. 
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(1185)— S. 180— Kidnapping. a.W.N. 
1883, 07. 

(1185-a) S. ISO— See No. 3523, infra. 

S. 181, paras, 1, 2, 3 ( = 1882. s. 181; 

1872, s. 67; 1861, s. 32); and para (4), new. 

See Jurisdiction of Criminal Courts. 
See Magistrate, Jurisdiction of. 

(1180)— s. isi (S) — PcTial Code, 1S60, s. 3~ 
Jurisdiction— Kidjiapjnng.-^ A girl was enticed 
away in the Faridkoc State from the lawful 
guardianship of her husband by the accused 
and was found being conveyed by them by rail 
from that State to a station in the Bhawalpur 
State at the Railway Station of Abohar in the 
British territory. Held that, as the act of kid- 
napping was complete outside British India 
and there was no concealment or detention in 
British territory, the British Courts had no 
jurisdiction to try and convict the accused. 
The words ‘ was conveyed’ in s, ISl f4), Crim. j 
Pro. Code, do not import any separate or dis- 
tinct offence, where the offence of kidnapping 
is complete previous to such conveying. The 
‘consequence’ contemplated by s. 197, Crim. 1 
Pro. Code, is a consequence “modifying or 
completing the act. ” 121 P.L.R. 1901 ” (10 
B.H.C. 350, 30 P.R. 1880, Cr. 7 P.R. 1894 ' 
Cr., i^.). 

(1187) Ss. 181, { = Crijn. Pro. Code, 

1872, s. 6‘i ) — Offence committed at sea — 

J urisdicticn. — The complainant and the accused 
sailed from Bombay at Honawar in a boat. \ 
The latter threw overboard a box belonging to l 
the former during the voyage within 9 miles ' 
of the Janjira State. On arrival at Honawar, 
the complainant charged the accused before ! 
the Magistrate at that place with having com- . 
mitted mischief. Held that, under s. 67. I 
illus. (a), Crim. Pro. Code, 1872, the Magistrate 
at Honawar, through whose jurisdiction the 
accused passed on the voyage, had jurisdiction . 
to try the offence. Rat, Un. Cr. C. 181 = Cr ’ 
Rg. 16—3—1882. 

(1188)— 5s. 181 (.3) and 531— Penal Code, ' 
ss. 408, 409— Criminal breach of trust by 
servant and agent— Jurisdiction to try — Defect i 
of jurisdiction —The Ferozepur branch of 
Messrs. McHinch and Go., a firm dealing in ^ 
grain, with headquarters at Karachi, engaged '■ 
accused Nos. 1 and 2, as their purchasing 
agents at Sangala in the Jhang District and . 
the agents employed accused No. 3 as their 
servant. On the accused’s failure to pay the 

balance of their account, accused No. ] was con- 
victed by the additional District Magistrate, ■ 
Ferozepar,of criminal breach of trust as agent, 
under s. 409, 1.P.C.. and accused No. 3 of crim- 
inal breach of trust as servant, unders. 408, 1.P. 

O. Accused No. 2 had died in the course of the 
pr^edings. Held, that the balance claimed I 
being payable at Perozepur, the offence fell 
within the provisions of s. 181 of the Crim. 


Pro. Code, and the Court at Perozepur had 
I jurisdiction to try the case. Held, also, trying 
a case in a District not within local jurisdiction 
' is not a defect of jurisdiction but only of venue 
and can be cured by s. .531 of the Crim. Pro. 
Code. further, that accused No. 3 was 

I not guilty of the offence of which he was 
convicted, .as it was not proved that the 
i Perozepur branch had ever entrusted him with 
any money in his personal capacity and not as 
representing the firm of his masters, accused 
; Nos. land 2. 9 P.L.R. 1902. 

(1189)— Ss. 181 (1 to 3) and 182— 5ee JURIS- 
DICTION OF Criminal Courts, l M. 171. 

(1190)— Ss. 181, 182. 183— 5ec JURISDIC- 
j TION of CRIMINALCOURTS, 5 P.R. 1891 Cr. 

(1191)— Ss. ISl (1 to 3), 182 and 531— SVe 

Jurisdiction of Criminal Courts, 5M. 23 

= 1 Weir 1. 

(1192) — Ss. 181. 188 — See JURISDICTION OF 
CRIMINAL Courts, Rat. Un. Cr. C- 870. 


(1193) — S. 181— 5ec PENAL CODE, ss. 392. 
411, A.W.N. 1906, 52 = 3 A.L.J. 146 = 3 Cr, L. 
J. 247 = 28 A. 372. 

(I193-a)— S. 181— SeeNo.s. 1178, 1182,y«pr(i, 
and No. 3523, infra. 

S. 182 ( = 1882, s. 182; 1872, S- 67; 1861. 

s. 29). 

See Magistrate, Jurisdiction of. 

(1194)— 5s. 182, 531— Jurisdiction— Place at 
whichconsequenceof act ensues —Criminal breach 
of trust— Penal Code (Act XLV of 1860), s. 408. 
— The accused in the case was employed as an 
agent by a firm in IMirzapur. Goods were en- 
trusted to him for sale in various districts in 
Lower Bengal, and. from time to time, as be 
sold goods, he remitted money to his employers 
at ^ii^zapur. When called upon to furnish 
accounts, he offered to furnish Bs. 500 as a 
deposit, but did not submit any account. Th® 
embezzlements complained of occurred at vari- 
ous places in Lower Bengal. Held that the 
Magistrate at Mirzapur had jurisdiction to try 
the case. Held further that, even if there were 
any irregularity, s. 531, Crim. Pro. Code, 
covered it, and that the offence was not 
a civil nature, as the conduct of the accu^ 
disclosed a dishonest intention. 7 A.L.J. 319. 

(1195)— S. 182 — See ABETMENT. 8 P.R. 18^ 
Cr. 


(1196)— S. 182— 5ee COUNTEBFBITIN’O 

Trade Mark, 25 C. 639 = 2 C.W.N. 450. 

(1197)— S. 182— See JURISDICTION OF CRI- 
MINAL Courts. 25 C. 858=2 C.W.N. 
L.B.R. (1893—1900), 81. 

(1198)- Ss. 182, 183, 526 — 5«e JURISDICTION 
OF CRIMINAL COURTS, A.W.N. 1383, 88. 

(1199)— Ss. 182. 531— JURISDICTION OF 

Criminal Courts, 16 G. 667. 
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Grim. Pro. Code (Aots Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and YIII of 1869) 
— continu^. 

(1199-rt)— S, 182— Nos. 1164, 1182, 1187. 
1189, 1190 and 1191, supra. 

S. 183 ( = 1882, 8. 183 ; 1872, s. 67. ill (a).) 

(1200)— S. 183— See JURISDICTION OF 
Criminal COURTS, i C.L.J. 334 = 2 Cr. L.J. 
411. 

(1200*a)— S. 183— Sec Nos. 1182, 1190, 1191, 
1198, supra, and No. 3523, infra. 

8. 185 ( = 1882, s. 189 ; 1872, 8. 69 ; 1861, 

8. 34). 

(1201) — S. 185 — Application of — Co^^r^'5 sub- 
ordinate to two different High Courts — Conewr- 
rent jurisdiction to try offence — High Court with- i 
in whose jurisdiction offender actually is, its 
power to decide Court of trial. — Where Courts 
of two Magistrates subordinate to two different j 
High Courts have jurisdiction to try an offence, 
the High Court, within the local limits of 
whose jurisdiction the offender actually is, may j 
decide by which Court the offence shall be tried. 

S. 185 is not restricted to cases in which there 
is doubt as to whether one Court or another has 
jurisdiction, but is applicable also to cases in 
which the doubt is on the point whether the ; 
choice between the two Courts, both of which 
have jurisdiction, should be decided on the ! 
ground of public convenience. 9 L.B.R. 17 = 9 
Cr. L.J. 581 = 2 Ind. Gas. 361. 

(1202)— S. \8b—See COMMITMENT TO SES* ; 
SIONS Court, 13 P.R. 1887 Cr. 


Grim. Pro. Code (Acts Y of 1898, X of 1882. 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

(1206) — S. ids — Native Indian subjects com- 
mitting offences outside British India — Jurisdic- 
tion of British Courts. — Where Native Indian 
subjects of Her Majesty were charged with com- 
mitting offences under s. 407 and ss. 407 and 
109, I.P.C., at a place beyond the limits of 
British India, held, that they could, under the 
provisions of s. 188, be dealt with in respect of 
such offences, as if they h.ad been committed 
at any place in British India at which they 
were found. If there is no Political Agent, no 
certificate is necessary. 13 B. 147. [iv., Rat.Un. 
Cr. C. 773, 24 B. 287 = 1 Bom. L.R. 678] . 

(1207)— S. idd ( = s. IH8, Code of 1882)— 
Political Agent's sanction- — If there is no 
Political Agent in a place outside British India, 
no preliminary sanction as required by s. 138. 
Crim. Pro. Code, is necessary. 14 B. 227. 
[R.. Rat. Un. Cr. C. 773, 1 Bom. L.R. 678 = 24 
B. 287). 

(1208) — S. 188 ( = Cri»t. Pro. Code, 1882, 
s. 1S8) — Certificate by Political Agent — Recall- 
ing. — Whore a District Magistrate, in the 
capacity of Political Agent, once grants a 
certificate, under s. 188, for the trial of a case 
by a second-class Magistrate of the District, 
the latter is legally seized of the case, and the 
Political Agent has no authority, thereafter, to 
recall his certificate or to issue, as District 
Magistrate, a warrant for the arrest of the 
accused on the requisition of the State authori- 
ties and to order his removal to the Native 
State. Rat. Un. Cr. C. 253 = Cr. Rg. 13 of 1886. 


(1202-a) — S. 185 — See No. 1179, supra. 

8. 186 (= 1882, e. 186; 1872. ss. 157. 174; 

1861. SB. 74. 88). 

(1203)— Ss. 186, lS7—See MAGISTRATE, 
Jurisdiction of, Rat. Un. Cr. C. 97. 

8. 187 ( = 1882, 8. 187; 1872, s. 173). 

(1203-a) — S. 187 — See No. 1203, supra. 

S. 188 (=1882, 8. 188). 

See Magistrate, Jurisdiction of. 

(1204)— s. 188 ( = Crim. Pro. Code, 2882, 
s. 168)— Offence committed outside British India 
— Political Agent’s certificate, necessity for. — A 
charge of kidnapping committed in Nepal can- 
not bo enquired into in British India without 
tho Political Agent’s Certificate, as required by 
B. 188. 19 A. 109. [B., 24 B. 287 = 1 Bom. L.R. 
678] . 

(1205) — S. 188— Certificate of Political Agent, 
to be obtained before beginning of inquiry. 
The obtaining of tho certificate of the Political 
Agent, as provided for by s. 188, is a prelimi- 
napr requisite to the holding of an inquiry in 
British India of an offence committed outside 
British India. A commitment made without 
auoh^ certificate before the beginning of the 
enquiry is illegal, although it is subsequently 
obtained. 24 4.258 . : 


' (1209) — S. 188 — Offence committed outside 

, British India. — Where an offence is committed 
I outside British India, a commitment made 
without the Political Agent’s certificate, as 
required by s. 183. is ultra vires and ail proceed- 
! ings taken by the Judge on such commitment 
are wholly void. 2 Weir 148. 

(1210) — S. 188 — Effect of want of Political 
Agent's certificate where offence committed in 
I foreign territory. — An accused person enticed 
away a married girl under 16 years of age from 
her father’s house in Kashmir territory. He- 
was ultimately arrested with her near Gujrat. 

] He then induced her to file a petition at Gujrat 
stating that she was without a guardian and 
was about to settle there to practise prostitu~ 
tion and rented a shop for her. No certificate 
was obtained from the Kashmir Political 
Agent as required by s. 188, Crim. Pro. Code, 
but no objection was taken for the accused in 
the lower Courts which convicted him under 
8. 366, Penal Code. A Full Bench held that, 
though tho subsequent actions of the girl wore 
voluntary, yet, as her leaving her home and her 
consent were due to the accused’s deceitful per- 
6U.asions, the accused was guilty under s. 366, 
Penal Code, and that the defect, due to the 
want of the Political Agent’s certificate not 
being pointed out at the trial, was cured by 
S. 637, Crim. Pro. Code, as no prejudice to the 
accused was either alleged or proved. 4 P.R. 

1902Cr.. F.B. 
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Crim. Pro. Code (Acts 7 of 1898. X of 1882, 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

(1211) — S. 188— Jurisdiction of Magistrate. 
— A Magistrate cannot try a Native Indian Sub- 
ject for an offence committed beyond British 
territory, without procuring the certificate of 
the Political Agent of the territory within 
which the offence was committed to the effect 
that the charge ought to be inquired into in 
British India. L.B.R. (1872 — 1892), 334. 

(1212) — Ss. 188 and 537 — In an inquiry, be- 
fore the committing Magistrate, into an offence 
committed outside British India, the certificate 
from the Political Agent required by s. 188 of 
the Code, was not received until after some 
witnesses on behalf of the prosecution were 
examined : but the certificate was received be- 
fore the commitment was made. It was 
objected that the commitment was irregular 
and the trial that ensued was void. Held, 
overruling the objection, that there was 
nothing to show that the word “charge” was 
used in s. 188 of the Code in the sense in which 
it was used elsewhere in the Code. ’Assuming 
that it would be more regular for the commit- 
ting ilagistrate to have re-called the witnesses, 
whom ho had examined before the certificate 
was issued, nevertheless, it had not been shown 
that the accused had in any way been injured 
or prejudiced. 8 Bom. L.R. 507 = 4 Cp.L.J.49. 

(1213)— S. 183— Sec Abetment, 19 B. 105, 
24 B. 287. 

(1214)— S. 188— Sec JURISDICTION OF 
Criminal Courts, a.w.n. 1884. 85. 35 
P.R. ISeSCr., 16 B. 178, 19 B. 105. 24 B. 
297 = 1 Bom. L.R. G78. 

(1215) — Ss. 188 and 532 — See JURISDIC- 
TION OF Criminal Courts, 13 ^r. 423 = 2 
Weir 147. 

(121G)— Ss. 188, 537 — See JURISDICTION OF 
Criminal Courts, il P.R. 1889 Cr., 
35 P.R. 1888 Cr. 

(1217)— S. 188 — See SESSIONS JUDGE, 
JURISDICTION OF, Rat. Un. Cr. C. 773. 

(1217-rt)— S. 188— Sec Nos. 1146. 11^2, sxipra. 

S. 190 ( = 1882. 8. 191; 1872, 83.23, 2S, 

27. 140, 141, 142, para (2) ; 1861. ss. 65, 

66 , 68 ). 

See COMPLAINANT. 

See COMPLAINT. 

(1218)— S. 190 (c) { = Crivi, Pro. Code, 

1882, s. 191). — Cognizance of case by Magis- 
trate on personal knowledge — Transfer . — Where 
a Magistrate takes cognizance of a case under 
s. 191 (c) on bis own personal knowledge, he 
should, on an application being made by the 
accused, transfer the case to another Magis- 
trate or commit the accused to the Sessions. 
13 A. 345. 

(1219) 8s.l90,l91 andSSS — Duty of Magistrate 
taking cognizance of an offence on his ovm per^ 
zonal knowledge. A cantonment Magistrate j 


Crim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

warned the accused that he must not leave his 
buffaloes in a certain spot. The accused per- 
sisted. Finding the place to have been render- 
ed insanitary, the Magistrate sent for the accu- 
sed and fined him without hiking any independ- 
ent evidence. Held, that the conviction and 
sentence were illegal, the Magistrate not hav- 
ing informed the accused that he was entitled 
to have the case tried by another Magistrate, 
and the case being one taken cognizance of on 
his own personal knowledge. 

Held, also, that, though it was not incom- 
petent for the Magistrate to take cognizance of 
the offence on the ground of his inspection of 
the locality, ho ought to have acted on inde- 
pendent evidence. 8 P.R. 1905 Cr, 

(1220)— S. 190 {=CWm, Pro. Code, 1882, 
s. 191) — Power under section not affected by 
s. 82, Bombay District Mioiicipal Act (VI of 
1873). — S« 82 of Bom. Act, VI of 1873. deprives 
neither a Magistrate of the power conferred by 
s. 191, Crim. Pro. Code, of taking cognizance 
of an offence created by the Act upon complaint 
or upon a police report, or upon information, 
etc., nor a police officer of the power conferred 
by s. 28 of the Police Act (Bom. Act VII of 
1867). Rat. Un. Cr. C. 355-=Cr. Rg. 44 of 
1887. [R., Rat. Un. Cr. C. C29J. 

(1221)— 5. 190 ( = Crim. Pro. Code, 1882, 
s. 191) — Cognisance of an offence on suspicion-^ 
Penal Code, s. 211 — Prosecution for false charge 
— Proper proceduie — .Application for enquiry-— 
Complaint. — A Magistrate ought not, as a 
matter of sound judicial discretion, to take cog- 
nizance of an offence under s. 191, and direct 
that the persons suspected should be tried, 
until some person aggrieved has complained, or 
until he has before him a police report on the 
subject based on investigation directed to the 
offence to be tried ; and in cases of alleged false 
charges until it is clear that the original charge 
has been either heard and dismissed or aban- 
doned. In order to show conclusively that 
such a charge has been abandoned, the 
who made the false charge should be offered 
an opportunity of supporting it or abandoning 
it, before the order to prosecute for the f^se 
charge is made. {F., 7 C.P.L.R. 6 Cr. 
Criticised, 2 C.L.J, 228 = 10C.W.N. 153 = 33 C- 
228; Applied, U.B.R.(1904), 1st Qr., Crim. Dm- 
Code, 6; R., 19 A.W.N. 90, 6 C.W.N. 295]- 
Where the police, making enquiries upon an 
information laid before them, reported a 
as false, an application by the informant to the 
Magistrate for the investigation of the c^and 
for summoning his witnesses would be a 
plaint ” within the meaning of s. 191 of 
Crim. Pro. Code, which should be enqm^ 

into by the Magistrate. The Magistrate coold 
not avoid the responsibility of making 
quiry by accepting the conclusion of the 
on the subject. 14 C. 707, P.B. [F., 5 C.W. 

N. 254 ; Affirtned, 35 C. 141=7 Cr. L.J. W - 
7 C.L.J. 49; R., 8 C.W.N. 17] . 
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Grim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and Ylll of 1869) 

— continued. 

(1222) — S. 190— Cognisable ojfenccy complaint 
cf — Some of the accused sent up by police — Trial 
and coiwiction by Deputy Magistrate — Magis- i 
Irate of tlie Disbnct, jurisdiction of, to order \ 
prosecution of remaining accused — Cognisance \ 
of complaint against them — Order, propriety of. 
— On a complaint of a cognisable offence, the 
police sent up some only of the accused per- 
sons, who were tried and convicted by a Deputy 
Magistrate; subsequently, the District Magis 
trate or Deputy Commissioner, while inspecting 
the police outpost, made a note that the re- 
maining accused should be sent up ; and, there- 
upon, the remaining accused were sent up for 
trial and the case was made over to the same 
Deputy Magistrate. Held, that nothing was 
made over to the Deputy Magistrate at first 
except the case of some of the accused, who had 
been previously tried and convicted. Held, 
also, that the proceedings taken against the 
remaining accused without any one formally 
taking cognisance of the case were irregularly 
instituted and should be set aside 3 C.L.J. 

8 = 3 Gr. L.J. 209. 

(1223) — S. 190 — Complaint presented by com- 
plavuint to a Magistrate ivlw records on it that he 
Juts taken cognizance of the case touler that s. 190 
(c) 0 / the Code — Wlmther Magistrate has ta/cen 
cognizance of the case under cl. (a) or cl. (c) of 
sub-s. 1 of s. 190— Information received from 
any person other than a police-officer — Whether 
it means only such information as docs not 
constitute a complaint or a police report — Mrhe- 
ther under the Burma Municipal Act (HI of 
1898) the Magistrate has nc jurisdiction to take 
cognizance under cl. (c) — Whether he tnust be 
deemed to have taken cognizance under cl. (a). — 
The question referred was : when a complaint, 
as defined in s. 4 of the Grim. Pro. Code, is 
presented by the complainant to a Magistrate, 
and the Magistrate records on it that ho takes 
cognizance of the case under s. 190 (c) of the 
Crim. Pro. Code, has the Magistrate taken cog- 
nizance of it under cl. (a) or cl. (c) of sub-s. (1) of 
B. 190? Per Irwin, 0,C.J, — The Magistrate has 
taken cognizance under cl. (a) of s. 190 (1). 
The expression “information received from any 
person other than a police officer” in s. 190 
(1) (c) clearly means only such information as 
does not constitute a complaint nor a police 
report. Per Ormond, J. — If the Magistrate 
had jurisdiction to take cognizance of the 
oflence either under cl. (a) or cl. (c), he must 
be deemed to have taken cognizance of the 
oSence under cl. (c). as stated by him. Ordi- 
narily when a complaint is submitted, the 
Magistrate would take cognizance of the ofience 
under cl. (a). But the fact that a complaint 
has been submitted to a Magistrate does not 
preclude the Magistrate from taking cogni- 
zance of the offence under cl. (c), provided he 
exercises a sound discretion. In the present 
case, the Magistrate, under the Municipal Act, 
has no jurisdiction to take cognizance of the 
offence under cl. (e). In these circumstances, 
the Magistrate must be deemed to have taken 


Grim. Pro. Code (Acts Y of 1898. X of 1882, 

X of 1872, XXV of 1861 and VIII of 1869) 

— continued. 

cognizance under cl. (ft). 14 Bur. L.R. 250 = 

4 L.B.R. 300. 

(1224) — S. 190 — Written information by police 
offeer, not a police report. — A written in- 
formation given by a police officer, who is 
neither himself a witness, nor examined as a 
c.omplainant, is not a “police report, “ such 
as is moaut in s. 190, Crim. Pro. Code. The 
“ police report ” is a report made by a police 
officer in a case which he miy investigate 
under Ch. XIV. 1 L B R. 59. [^Overruled, 
2 L.B.R. 14GJ. 

(1225) — S. 190 — Magisty'ate not empowered 
under — Issue of summons uiuler s. 61 of Stamp 
Act — Validity of proceedings. — In this case, a 
Magistrate of the second class, not empowered 
under the said section, issued a summons 
under s. 61 of the Stamp Act, on receipt of 
the sanction of the Collector to prosecute given 
under s. 69. The Magistrate was not acting 
under the said section of the Code, because 
there was no police report. Held, that he 
must, therefore, have been acting under cl. (a), 
s. 190 (1). on complaint, and that consequent- 
ly the Magistrate’s procedure should have 
been regulated by the provisions of s, 200, 
Crim. Pro. Code, and he ought to have ex- 
amined the complainant. U.B.R. (1897 — 1901), 
Yol. I, 55. 

(1226) — S. 190, els. (b) and (c) — Cognizance 
of case not upon Jirst information, but upcni a 
subsequent police report. — Where a Jlagistrato 
issued warrants against persons not named in 
the complaint or in the first information, but 
named in a report subsequently made by the 
police after investigation, lield, that the Magis- 
trate took cognizance of the case under cl- (6) 
and not under cl. (c) of the section. 8 C.W.N. 
664. 

(1227) — S. 190, cl. (c) — Cognizance of case 
against perso}isnot originally complained against. 
— Where a complaint is made against .some 
persons, and the Magistrate takes cognisance 
of the offence, it is the duty of the Magistrate 
to deal with the evidence brought before him 
and to see that justice is done in regard to any 
person who might be proved by the evidence to 
be concerned in the oSence. 4 C.W.N. xlv. 
[F.. U.B.R. (1897—1901), 56 Cr.] 

(1229) — S. 190 (c) — Omission by Magistrate 
to inform accused of his right to have case tried 
by another Magistrate, — a Magistrate 
takes cognisance of an offence under s. 190 (c), 
but does not inform the accused that he is 
entitled to have the case tried by another 
Court, the omission may be a ground for having 
the proceedings set aside, but it is no ground 
for making an order for transfer. 2 Weir 151. 
[D., 1 L.B.R, 86.) 

(1229)— Ss. 190 (i) (6). 4 (I) (k)— Written report 
from police officer in non-cognizable case, neithef 
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Crira. Pro. Code (Acta Y of 1898, X of 1882, 
Xof 1872. XXYof 1861 and YIII of 1869) 

— continued. 

a police report, nor report of a police officer — In- 
formation and complaint — Police Act, s, 24 — 
Burma Gambling Act, s. JO. — Where a 1st class 
Blagistrate receives a written report from a 1st 
class constable that gambling, punishable under 
s. 10. Burma Gambling Act. had taken place, and 
the Magistrate purporting to act under s. 190 
(1) (a), issues summonses to the persons named 
in the report, such report is neither a police 
report within the meaning of s. 190 (1) (6). nor 
the report of a police officer within the meaning 
of s. 4 (1) (/ij, Crira Pro. Code. The expressions 
“police report” and “report of a police 
officer,” as used in these sections, refer to 
reports by police officers under Ch. XIV, Grim. 
Pro. Code, and more especially under s. 173, 
Where, without a reference from a Magistrate, 
and otherwise than in a report under s. 173, a 
police officer makes a report on a non-cogniz- 
able case, such report may be regarded as an 
information laid in pursuance of the provisions 
of s. 24, Police Act, or it may. in certain cases, 
be treated as a complaint. 1 L.B.R. 18. 
{Overruled, 2 L-B.R. 146]. 

(1230) — S. 190 (1) (c) — Cognizance of offence 
upon private information^Duty of Magistrate 
to record information — Magistrate interested in 
his ca2)acity as Collector — Competency to issue 
warrants, — When a Magistrate takes cogni- 
zance of an offence on information from any 
person other than a police officer, under s. 190 
(1) (c) of the Code, he should at least record the 
information on which he has acted, though it 
may not be obligatory upon him to disclose the 
sources of that information. Where the Deputy 
Commissioner, as Collector and, as such, 
representing the Court of Wards, which was 
part proprietor of a bazaar, granted a lease 
with other co-proprietors on certain terms to 
one C, and from certain information lodged to 
him as Collector, ordered, in his capacity as 
Magistrate, the issue of warrants against C and 
others on the ground that there was prinia facie 
evidence of an offence under ss. 465 and 468, 

I. P.C. .having been committed by C with respect 
to the lease and that he was abetted therein by 
other shareholders in the bazaar : Held that 
the Deputy Commissioner, as Magistrate, was 
not competent to act on that information and 
to issue the warrants, as, by such action, ho was 
practically making himself a judge in his 
own case. 10 C.W.N. 775 = 3 Cr. L.J. 473, 
{F., 12 C.W.N. 1075=8 Cr. L.J. 235 = 35 C. 
1076] . 

I 

(1231) — S. iPO (i) (c) — Institutimi of proceed- 
ings. — A Magistrate of the second class c.annot 
institute proceedings under s 190 (1) (r) of the 
Code of Criminal Procedure upon his know- 
ledge or suspicion ; the Punjab Government 
Notification No. 99,- dated 3rd February, 1883, 
authorizes Magistrates of the first and second 
class to take cognizance of offences upon infor- 
mation, and not on their own knowledge or 
suspicion. 186 PX.B. 1901. 


Grim. Pro. Code (Acts Y of 1896, X of 1882* 
X of 1872. XXY of 1861 and YIII of 1869^ 

I — continued. 

fl232) — Ss. 190 and 173 — Police report if 
should set forth the information — Form, defec- 
tive — Cognizance of a case, taking of, on police 
report — Accused's right to know the nature of the 
information against him at the initial stage.— 
The police report under ss. 173 an'd 190, Grim. 
Pro. Code, should set forth the nature of the 
information against the accused. Where 
the police report, on which the Magistrate 
j took cognizance of the case, did not set 
[ forth the nature of the information against 
' the accused : Held that, in the circumstances 
of the case, the prosecution instituted against 
the accused on the police report should be set 
aside. 14 C.W.N. 304. 

(1233) — Ss. 190 and 191 — Cognizance of 
offemce in a trial. — Where a Magistrate who was 
clearly seized with the trial of an offence of 
theft found that the accused was not guilty, but 
another person was, Iwld, that the Magistrate 
could be competent to try him, as ho took 
cognizance of the offence under cl. (a) and not 
cl. (c)'of sub-s. 1 of s. 190. 32 P.R. 1904 Cr. (4 
C.W.N. 367, 26 C. 786. F.). 

\ {1^3i)—Ss. 190 (1) (c). 191— Cognizance of a 

\ case triable exclusively by Court of Sessions 
' under s. 190 (1) (c) — jurisdiction to commit— 
Duty of Magistrate.— VfhAt s. 191 provides is 
that, if a Magistrate takes cognizance of an 
offence under sub-s. (1), cl. (c) of s. 19C. and 
if, before any evidence is taken, the accused 
objects to being tried by such Magistrate, he 
may either transfer the case to another Magis- 
trate or commit the esse to the Court of Ses- 
sions. Ho cannot make .a commitment with- 
out holding a preliminary enquiry, so that the 
section distinctly empowers him to hold a 
preliminary enquiry, even in cases triable by 
himself. It necessarily follows that he is 
competent to hold a preliminary enquiry in 
cases exclusively triable by a Court of Sessions, 

21 A. 109. 


a235)— Ss. 190, 191.— Where a Magistrate 
takes cognisance of an offence under s. 190 fc), 
he is bound to take further proceedings under 
s. 191. 6 C.W.N. 202. 

(1236)--5s. 190(1), 191.— Where the Magis- 
trate took cognizance of an offence, apparently, 
of his own knowledge under s. 190, sub-s. il)» 
cl. (c), he was bound by s. 191 to infom the 
accused that he was entitled to be tried m 
another Court. U.B.R. (1897—1901), Yol. 1. 
59. 


(1237)— 5s. 190 (1) (c) and 191 .— When a 
Magistrate takes cognizance of an offence under 
?ub-s. 1, cl. (c) of s. 190 of the Code, I*® ** 
bound under s. 191 to inform the accu^d thafr 
be is entitled to a transfer or commitmeii^ 
md shall give effect to any objection which 
nay be raised on his behalf. The juris^cti®” 
>f the Magistrate to try the case is contit^^** 
iherefore, on the accused being informed ol 
md waiving the right vested in him by th® 
3ode. 13 C.P.L.R. Cr. i91. (13 A. 345, R.)* 
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(1238) — Ss. 190 (i) (c) and 191 — Applicability 
to Vie appellate Court — Appeal, part of atrial. 
— A Magistrate, passing orders for the issue of 
summons against the accused in a case placed 
before him by an order of tho Collector to the 
effect that the case should be put up before the 
Magistrate for the issue of neccss;iry orders, 
takes cognizance of the case under s. 190 (1) (c) . 
A Subordinate Magistrate, who took cogni- 
sance of a c-ase under s. 190 (1) (c), Grim. 
Pro. Code, eould not, after becoming District 
Magistrate, hear an appeal from a conviction in 
the case which was tried by another Subordi- 
nate Magistrate, without following the proced- 
ure laid down by s. 191, Crim. Pro. Code, an 
appeal being part of the trial for an offence. 12 
C.W.N. .4S8:=7 Cf. L.J. 224. 

(12S9) — 6's. JffO (i) (c) ayid 191 — Application 
for transfer from file of Magistrate uho had 
taken cognisance of case. — After the institution 
of a complaint, the names of some more accused 
persons, which were not in the original com- 
plaint, were added by the Public Prosecutor 
under instructions from the District Magistrate. 
The accused did not at all appe^ir before the 
Magistrate. Held, that the ^lagistratc could 
not act under s. 191 for transferring it to some 
other Magistrate under him and that the 
■application for transfer was premature. Held, 
also, that the case against the newly added 
accused was taken cognisance of by the 
District Magistrate under s. 190 (1) (c), Crim. 
Pro. Code, and that s. 191 applied to the case. 
Neither for the above reason, nor because 
the District Magistrate entertains a complaint 
in the face of a standing order in force that all 
complaints should be presented to the Senior 
Magistrate of the District, nor again because 
the District Magistrate appoints a Public Prose- 
cutor to conduct the case, can it be held that 
he has prejudged it, so as to entitle a party to 
claim its transfer to a Court outside the District. 
14 Bup. L.R. 327 = 9 Cp. L.J. 64. 

(1240) — Ss. 190 (a), (c), 191 — Cognizance of 
■offences by Magistrate on receiving a camplaint 
of facts — Right to claim a transfer. — Where a 
person complained against three persons to a 
Magistrate charging them with having com- 
mitted certain offences, and the Magistrate, 
having examined the complainant on oath and 
some witnesses on her behalf, ordered sum- 
monses to be issued against the three persons 
mentioned in the petition of complaint as well 
AS against a fourth person not named in the 
petition, for an offence other than those men- 
tioned in the petition, held, that the Magistrate 
took cognisance of the offence as against all the 
pereons under s. 190 (a) and not under 190 (c), 
And consequently the Magistrate was not by 
*•1®! deterred from trying the case. 26 C. 
786 = 8 C.W.N. 491. 32 P.R. 1904 Or. = 

68P.L.R 1904; B., U.B R. (1897—1901), 56 
Cr.J 
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(124J) 5s. 190 (a), {c) and 19J— Taking 
cognisance of offence by Magistrate upon receiv- 
ing complaint of facts. — Upon evidence record- 
ed by a Magistrate trying a case of theft, it 
appeared that the present petitioner was guilty 
of the offence of theft, and tho petitioner, 
having been tried and convicted of the same by 
the Magistrate, urged on revision that the 
Magistrate should not have tried the case him- 
self. Held that the contention had no force. 
68 P.L.R. 1904. (4 C.W.N. 307. 20 C- 789, F.). 

(1242)— 5s. 190, 191, HCO and 5S7—ActXlof 
1S90, s. 5 — Summary trial — No complaint — 
No evidence — Conviction based on Magistrate's 
observation, legality of. — The petitioner was 
convicted of an offence under s. 0 of Act XI of 
1890, after a summary trial. It was found that 
there was no complaint against the petitioner 
and that the conviction was based on the trying 
Magistrate’s ow'n observation of tho condition 
of .a certain horse belonging to the petitioner 
and on no other evidence. Held, that the 
conviction was illegal. The omission to follow 
the procedure prescribed by s. 190 (c) and s- 191 
of the Code, and the omission to hear evidence, 
are both irregularities, which cannot be cured 
by s. 537. The brevity permitted in a sum- 
mary trial doe.'i not mean that there shall be 
no trial at all, or that an accused can be heavily 
fined at a Magistrate’s discretion, on a personal 
knowledge, notwithstanding that the law gives 
the accused the right of demanding that the 
case should be tried by another Court. 31 P* 
L.R. 1905 = 2 Gr. L.J. 187. 

(1243) — Ss. 190, 191, 351 — Proceedings under 
s- 190 (c) — Non-compliance with the terms of 
s. 191 — Effect — Proceedings under s. 351 — Not 
controlled by terms of ss, 190, 19J . — Held, that 
the competency of a Magistrate to try a person 
for an offence of which he has taken cognizance 
under cl. (c) of sub-s. (1) ofs. 190 is contingent 
on a strict observance of the provisionsof s. 191 
and that these provisions are mandatory and 
neglect to conform to them makes the trial 
null and void. Held, that s. 351, Crim. Pro. 
Code, 1898, is self-contained and complete in 
itself and quite independent of the provisions 
of s. 190, and necessarily of s. 191 of the 
Code : for, the accused against whom action is 
taken under s. 351, Crim. Pro. Code, has full 
information as to the source and particulars of 
the materials upon which the ^lagistrato acts. 
He can, if he likes, displace by argument or 
counter-evidence the probative effect of these 
materials so far as they affect him injuriously. 
He is thus not placed under a disability to 
combat the effect of the suspicious circumstan- 
ces operating upon the mind of the Magistrate 
and inffuencing his judgment, as in the case of 
a proceeding taking its rise under cl. (c) of 
8ub-8. (1) ofs. 190. 6 N.L.R. 118. 

(1244)— 5s. 190, 191, 423 (i) (6) and 528— 
Jurisdiction of appellate Court to try a case- 
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itself, instead of oi-dering a re-trial by subordi- 
nate Court. — Where a second class ^klagistrate 
convicts an accused charged by the police, the 
Sub-Divisional Magistrate, as the Court hearing 
appeals from the second class Magistrate, has 
jurisdiction under s. 4*23 (1) and (G) to reverse 
the finding and sentence of the second class 
Magistrate and to “order a retrial by a Court 
of competent jurisdiction subordinate” to him. 
These latter words, when read with s. 528, are 
not to be taken as words of limitation, and do 
not exclude the appellate Court from itself 
trying the offender, if the offence is one within 
the ordinary jurisdiction of the Sub-Divisional 
Magistrate. The Sub-Divisional !Magistrate, 
so acting, takes cognizance of the case not 
under s. 190 (1), cl. (c), but under cl. (6), as he 
has before him the police charge sheet stating 
all the facts. 30 M. 228 = 16 M.L.J. 546 = 2 M. 
L.T. 46 = 5 Cr. L.J. 104 = 6 Cr. L.J. 133. 

(1245) — Ss. 190. 191, 698 — Notice to acctiscd 
before transfer when necessary — Failure to 
record reasons for transfer, ejject of . — Where a 
Sub-DivjMonal Magistrate listened to informa- 
tion given by the police, and ordered them to 
chalnn the accused under s. 143, I.P.C. Held 
that the Magistrate really proceeded under 
s. 190 (6) and not under s, iOO (c), and so was 
not bound under p. 191 to give the accused any 
option as to whether they would be tried by 
him or not. The mere fact that the Magis- 
trate asked the jjolice to chalan the accused is 
absolutely no ground for any fear that they 
would not bo impartially dealt with. Held, 
also, that, where the District Magistrate stio 
motu transfers a case, no notice to the accused 
is necessary. Where the reasons for a transfer 
are not recorded under s, 528 (3), the result ; 
cannot be the absolute cancelment of the order ; 
only the superior Court will call for reasons. 

3 P.R. 1910 Cp. 

(124G) — S$. 190, 191, 637 — Cbttissiono/ Ma- 
gistrate to inform accused of his right to be tried 
by another Court. — The meaning of s. 191, 
Crira. Pro. Code, is that a Magistrate, taking 
cognisance of an offence under s. 190 (c), is not 
competent to try the case unle.ss and until he 
has informed the accused, before taking any 
evidence, that he is entitled to have his case 
tried by another Magistrate. The omission to 
inform the accused of his rights is not a mere 
irregularity. S. 537 was never intended to 
apply to a case where the Magistrate had neg- 
lected to comply with the provisions of s. 191. 

28 A. 212 = A.W.N. 1905, 258 = 2 A L.J. 745 = 2 
Cr. L.J. 809. 

(1247)— 5s. 190 (1) (c), 191, 656~Whether re- 
2iort of Akunwan is complaint — Personal inter- 
est. — An akunwan submitted a report to his 
Deputy Commissioner stating that, from the 
enquiry he was ordered to make, there was a 
prxma facie case against a thugyi, showing that 
he had collected revenue in excess of the autho- 
rised amount by means of falsified receipts made 
by him, and had committed offences under ss.417 


Crira. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

and 477- A, Indian Pena) Code. The Deputy 
Commissioner took up the report in his capacity 
as a Magistrate, and issued a warrant against 
the applicant under s. 477- A, Penal Code. Held, 
that the District Magistrate’s procedure was 
not correct, as he should have examined the 
akunxuan on oath before issuing a warrant, but 
that this omission was a curable error in pro- 
cedure. The report of the akumcan is a com- 
plaint, and the action taken by the District 
Magistrate was taken under cl. («) and not 
under cl. (c) of s. 190 (1). Held, that the 
fact that the District ^lagistrate was also the 
Collector, did not bar him from trying the case, 
as he had not initiated the proceedings or taken 
an active part in collecting evidence against 
the accused, and that theDeputy Commissioner 
was entitled to accept the report as a coiliplaint, 
in his capacity as a District ^Magistrate and to 
take proceedings under the piovisions of Crim. 
Pro. Code. 1 U.B.R. (1902—1903), Criminal 
Procedure, 21. (U.B.R. 1900, Criminal Pro- 

cedure Code, 113, R.). 

(1248)— 5s. 190, 192, 196, 176—Su\nnissicff\ 
of record by Collector to the District 

Collector for initiation of proceedingsxinde}’ s.103, 
I.P.C. — An Assistant Collector of the second 
class trying a rent suit came to the conclusion 
that the plaintiff had committed an offence 
under s. 193, I.P.C. He thereupon submitted 
the record to the District Collector for starting 
a case under the section. The District Collector 
ordered the initiation of a case under s. 193. and 
made it over for decision to a first class ^fagis- 
trate. Held, th.at the order of the Assistant 
Collector was not an order under s- 476, but 
his intention was to make an allegation to the 
Collector of the District with a view to the 
latter taking action under the Code of Criminal 
Procedure, and that the fact that the District 
Collector took action upon it, not as a Collector, 
but as the District Magistrate, did not affect 
his jurisdictiou to pass the order which be had 
passed. 26 A. 514 = A. W.N. 1904, 90. (A-W.N. 
1904, 15, R. ; 23 A. 249, F.). 

(1249)— 5s. 190, 192 and 261— Cognizance of 
case by District Magistrate otherxoise than upon 
complaint — Validity of procedui'e. — A certoin 
person, F.M. sent an application 
trict Magistrate alleging that the accused h^ 
taken Rs. 30 from him with the object of brib- 
ing the Magistrate in whose Court F.M* 
being prosecuted and that the accused ha 
declared that he had paid the amount to 
Magistrate, which he had not really ^ 
District Magistrate, after recording F-M* 
statement and questioning some of his witi^s- 
es, transferred the case undes s. 192, 

Code, to another Magistrate for proceedm^ 
under s. 162, Penal Code. Held, that * ^ 
trict Sfagistrato could take cognizance ot » 
case otherwise than upon a complaint. . , * 
192 and 254, Crim. Pro. Code, clearly vamw- 
ting the proceedings taken, and that the » * 
that there was no complaint made before 
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District Magistnvte by some person having a 
personal knowledge of the fact that a bribe was 
offered, did not render the proceedings bad. 

iS.L.R. 119 Cr. 

(1250)— Ss. 190,195,198 Pro. Code, [ 

1872, ss. 140 (c), 467 to 470— Sanction to 
prosecute, — The sanclion by a Court, under 
ss. 467, 468, 469 and 470; signifies that, in 
the opinion of the Court, a criminal offence has 
been committed. The complaint of a private 
person, prosecuting under s. 140, cl. (c), must 
receive special sanction by the Court under the 
above sections. But the sanction is sufficient 
to justify the Magistrate in proceeding proprio 
motu on suspicion that an offence has been 
committed. S.C. 49, Oudh. 

(1251) — Ss.l90, 195,4.39and 476 — Distinction 
betioeen sayiction and complaint — High Court's 
power to revise order made uiuiers. 476. — S. 190 
applies to offences mentioned in s. 195 as well 
as to others, i.e., a lilagistrate can only take 
cognizance of an offence mentioned in s. 195 in 
one of the three ways specified in s. 190, and 
s. 195 farther declares that, except where the 
Court or public servant concerned is the com- 
plainant, its or his sanction is necessary. The 
Code does not contemplate a Court or public 
servant giving sjtnctiou, where no application 
for sanction has been made. If a Court or 
public servant thinks it necessary to initiate 
a prosecution, the proper course is to make a 
complaint. As far as Civil, Criminal and 
Revenue Courts acting in the course of a judi- 
cial proceeding are concerned, the procedure 
to be followed is prescribed in s. 476. and in 
that case, the^Magistrate, who takes cognizance 
of the offence, is not required to examine the 
complainant on oath (see s. 200). Other Courts 
or public servants are not specially provided 
for. They are in the category of ordinary 
complainants. Granting sanction implies that 
some one wishes to prosecute, but cannot do 
so without the sanction prescribed by s. 195; 
because no Court will take cognizance without 
it. Where it is the Court or public servant 
itself or himself that wishes to prosecute, sanc- 
tion is not required. All that is wanted is the 
complaint of that Court or public servant, and 
the question of sanction does not arise. The 
distinction between a sanction and acomplaint 
16 important, because the provisions relating to 
revocation of sanction in s. 196 (6) do not 
apply to complaints. A complaint under 
s. 476 is clearly an order within the meaning of 
8 S. 435 and 489 read with s. 423, and the Chief 
Court has power to set it aside in revision, 
where there is manifest injustice or where the 
Court acting under s. 476 has not exercised its 
disoretionin aproper way. U.B.R. 1907, Grim. 
Pro. Code, 1 = 6 Cr. L.J. 25. 

(1262) — Sa. igo, '400 { — Crim. Fro. Code, 
1861. s. OS) — Voluntary appearance of accus- 
ed-^Want of summons or complaint — Minis- 
ietnal Acts, — Where the accused appears 
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voluntarily to answer a charge, the want of a 
summons or of a complaint in order to tha 
issue of a summons becomes immaterial. The 
taking of a complaint and issuing summons 
are not, however, ministerial acts. Rat. Un. 
Cr. C. 8. 

(1253) — Ss. 190, 200 and 202 — Authority to 
direct p/revious local investigation by a Sub- 
ordinate Magistrate.— Ill the case of a com- 
plaint taken cognisance of by a Magistrate 
under s. 190. it is competent to him under 
s. 202 to direct a previous local investigation to 
be made by a Subordinate Magistrate ; but he 
can do so only if he distrusts the truth of the 
complaint and before issuing a process compel- 
ling the attendance of the person complained 
against. When cognisance is taken of an 
offence under cl. (6) or (c) of s. 119, sub-s. 1, 
the provisions of s. 200 are net applicable 
thereto. 2 Weir 241. 

(1254) — Ss. 190 and 202 — Dismissal of com- 
plaint without examining complainant, and 
sanction to prosecute. — Where an accusation 
against a police officer was dismissed b}’ the 
District Magistrate without examining the 
complainant on oath and sanction was given 
to prosecute him, held, that the words “may 
! take cognizance of an offence” in s. 190 of the 
Code, do not mean that a Magistrate is not 
bound to take cognizance of an offence on re- 
ceiving a complaint of such facts constituting 
such offence and that he could treat it as a 
“ miscellaneous application ” or as mere “ in- 
formation ” of an offence, upon which he could 
lake action or not just as he might choose, 
and upon which, if he chose lo t:)kc action, he 
could take such action as he chose ; on the 
other band, it is incumbent on tho Magistrate 
under s. 200 of the Code, if he did not transfer 
the case under s. 192, to at once examine the 
complainant ; he could only order an enquiry 
or investigation into the case in accordance with 
the provisions of s. 202, and he could not make 
over the case to the police for enquiry ; held, 
therefore, that the complaint was not tried 
out, not being dismissed on evidence recorded 
by the District Magistrate or obtained by him 
in manner prescribed by s. 202, and that the 
order sanctioning the prosecution was without 
jurisdiction. 4 O.C. 127. (27 C. 921, F.). 

(1255) — Ss. 190, 203 {=Crivi. Pro. Code, 
1872, ss. 141 and 147 —Complaint in the form of 
police report — Dismissal without examining ivit- 
nesses. — A complaint made in the form of a 
police report or charge sheet may be dismissed 
without examining the witnesses. 2 Weir 
246. [J".. 2 Weir 246J. 

(1256) — Ss. 190, 204 and 65 — Cognisance of 
offence by Magistrate — Arrest of the accused in 
the presence of the Magistrate. — Where a Magis- 
trate has not taken cognisance of an offence 
in one or other of the only three modes 
according to which he can take cognis 
ance of the same, but merely proceeds upon an 
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oral complaint not recorded under s. 200, the 
^lagistrate is not competent to issue a warrant 
for the arrest of the accused and to remand the 
accused to custody, 2 Weir 241. 


(1257)- Ss. 29GU) (n)(6} (c), 251, 253, 529, 
530 — Irregular proceedings by third class Magis- 
trate, effect of — Sub-divisional Magistrate' s juris- 
diction-^" Trial of an offender," nieaniiujof . — 
A third class Jlagistrate, who has no jurisdic- 
tion to try a case under s. 411, Indian Penal 
Code, took cognizance of such a case on a police 
report, and discharged the accused, but direct- 
ed the arrest of another, who was present in 
Court, as he thought from the evidence that he 
■ought to be prosecuted under s. 489, in connec- 
tion with the same transaction. The Sub-Divi- 
sional Magistrate, seeing the irregularities of 
the third class Magistrate’sproceedings, directed 
the discharged person to be re-arrested and 
tried ; thereupon, the arrested person applied 
for re\ision staling that the Sub-Divisional 
Magistrate took cognizance of the charge 
against him under s. 190(1) (c) of the Code, 
and that, as he did not comply with s. 191, his 
proceedings were void. Held, that the irregu- 
lar proceedings of the third class Magistrate, in 
reference to the two persons, could not affect the 
Sub-Divisional Magistr.ate’s jurisdiction. As 
regards the first person, the order of discharge, 
even if valid, did not need to be set aside, and 
its existence was no bar to further proceedings. 
As regards the second, the Sub-Divisional 
Magistrate must be held to have taken cogniz- 
ance of the offence under s. 190 (1) (5). When 
a Magistrate has taken cognizance of an offence 
on a complaint or on a police report, and finds, 
from the evidence before him, that certain I 
persons, not already accused, should be tried 
for being concerned in it, he is justified in 
making them accused persons in the case, and 
is not debarred from trying it. It is not neces- 
sary that a complaint or a police report 
should expressly charge an accused person, to 
give the Magistrate jurisdiction to deal with 
him under cl. (a) or cl. (6). “Trial of an 
offender” is not defined in the Code. The 
trial seems to begin when the accused is call- 
ed upon to plead to a charge and a Magis- 
trate’s proceedings, before this stage is reached, 
are in the nature of an enquiry- This view 
is supported by the language of the ss. 177, 
184, 209. 253, 254, 256, 347, 403, 451. If, 
in this view, a Magistrate’s proceedings in a 
warrant-case, down to the discharge of the 
accused, do not amount to the trial of an 
offender, the third class Magistrate’s proceed- 
ings in regard to the first accused are covered by 
s. 529 (e) and being taken in good faith, though 
erroneously, are not void. If, on the other 
hand, be is considered to have tried the first ac- 
cused, his proceedings are void under s. 530 (p). 

In either case, there is nothing to interfere 
wth further proceedings against him before 
the Sub-Divisional Ma^strate. As regards the 
second accused, the third class Magistrate was 
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not competent to try an offence punishable 
under s. 489, and he was not therefore em- 
powered by s. 65 to arrest him in his presence, 
but the third cl.ass Magistrate must be presumed 
to have taken cognizance of the charge against 
him, on the police report, under s. 190 (1) (5). 
U.B.R. 1905, Crim. Pro. Code, 41. 

(1258) — Ss. 190, ‘253 — Cases initiated by 
police report — Magistrate's powers, — A Magis- 
trate is entitled to refuse to initiate proceedings 
on the report of the police, where there is no 
complaint. Such .an order, if the case is not a 
warrant case, cannot be made under s- 253* 
Even if the order is made under s. 253, it 
should be taken as one under s. 190, and the 
High Court will not interfere with such order, 
even if it is wrong. 1 A.L.J. 609. 

(1259)— Ss. 190,351 ( = Crim, Pro, Code, 
1882. ss. 191, 351} — Cognizance of an offence 
against a wiUicss. — A Magistrate taking cog- 
nisance of an offence against a witness in a 
case, which is pending before him, upon the 
facts disclosed by the evidence of another 
witness, does so under s. 191, cl. Ic), and not 
under s. 351, Crim. Pro. Code. 1 C.W.K. 109. 

(1260) — Ss. 190, 13? — Jurisdiction of Magis- 
trate to try persons whom the evidence discloses 
to be offenders. — The action of a Magi-strate is 
in no way limited in regard to proceedings 
against persons concerned in an offence by his 
powers in regard to taking cognizance of the 
offence, as it may be originally disclosed. 
Having taken cognisance of the offence, he has 
jurisdiction to hold judicial proceedings in 
regard to all persons who, the evidence show.s, 
are the offenders. 4 C.W.N. 560. 

(1261)— S. 100 (7) {c)—Jiirisdiction of a 

Magistrate to acton inf ormation transmitted to 

himin another public capacity — Cognizance of 
an offence of mischief under s. 426, Penal Code 
— Order of attachment — Legality. — Held, Per 
Stephen, J. — (Carnduff, J., dubitafde) that a 
Magistrate is not competent to act under s. 190 
(1) (c), Crim. Pro. Code, on any information 
which has been transmitted to him in another 
public capacity. Held, also, a Magistrate, 
who takes cognizance of an offence of mischief 
by cutting timber from the forest, has oo 
jurisdiction to pass an order of attachment « 
the tree.s, which form the subject of the allegw 

offence. 37 0.221 = 14 C.W.N. 589 = 11 C.W. 

415 = 6 Ind. Cas. 276. 

(1262)— S. 190— 5ee ABSCONDING OFFEND- 
ER, 29C. 417 = 6 C.W.N. 680. 

(1263)— Ss. 190, 497~~See ACT XVIH OF 
1850, 3 B.H.C. (A.C.) 36. 

(1264)— S. 190 (c)-~See ACT X OF 1873, s. 5, 

27 C. 455. 

(1265)— Ss, 190, 200— See ACT HI OF 1877. 
s. 83, 4 B.L.R. Ap. 69=15 W.R. Cr. 21. 

(1266)— S. 190— 5ee ACT I OF 1878, s- 3. 

Rat. Un. Or. C. 375. 
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(1267)— Ss. 190, 195, 535 and 537 (b)-See 
ACT XI OP 1878, ss. 19 and 29. 4 L.B.R. 247 
= 8 Or. L J. 65. 

(1268)— S. 190— See ACT VI OF 1832, s. 82, 
1 Weir 720. 

(1269)— Ss. 190 and 191— See Act XIII OF 
1889, s. 167, cl. U), 3 A.L J. 694 = 4 Or. L.J. 
374 = A.W.N. 1906, 303. 

(1270)— S. 190 (1) {b)—See ACT IX OF 1890, 
B. 122, U.B.R. (1897—1901), Vol. I, 54. 

(1271 and 1272)— S- 190 (6)— See ACT XII 
OP 1896. ss. 36. 37, 45 and 57, 8 P.R. 1901 
Cr., 22 P.R. 1900 Or. 

(1273)— S. 190— See BEN. ACT HI OF 1884, 
s. 133, 22 0. 131. 

(1274)— Ss. 190 and 191— See COMMITMENT 
TO Sessions court, 2 S.L.R. 9 Cr. = io Cr. 
L.J. 224, 22 M. 148 = 2 Weir 150. 

(1275 to 1286)— Ss. 190, 191, 195. 196, 
198, 199, 200, 170, 173, 203, 537— See 

Complaint, 18 a. 465, 13 C. 334, 24 P.R. 

1894 Cr.. 4 C.W.N. 367. 825, 3 C.W.N. 65, 
27 P.R. 1902 Cr., 16 P.R. 1390 Cr.,l C.L.R. 
•523, 15 P.R. 1878 Cr., 20 P.R. 1882 Cr., 3 
P.R. 1882 Cr.. 17 P.R. 1881 Cr-, 23 P.R. 

1895 Cr., 8 B.H.C. Cr. 113, 11 P.R. 1872 Cr., 
4 M.H.C. 162, 8 B.L.R. 19. 

(1287)— Ss. 190, 203— Sec CONVICTION, 3 
B.H.C. Cr. 34. 

(1288)-8s. 190, 197— See DEFAMATION, 

19 B. 51. 

(1289)— S. 190- See DlSMISS.\L oF COM- 
PLAINT, Rat. Un. Cr. C. 491. 

(1290)— Ss. 190, 192, 435— See DISTRICT 
Magistrate, 30 C. 449. 

(1291)— Ss. 190, 90, 342— See MAGISTRATE, 
JURISDICTION OF, 7 M.H.C. R. App. 2. 

(1292)— Ss. 190 and 191— See MAGISTRATE, 
JURISDICTION OF, A.W.N. 1907, 93 = 5 Cr. 
L.J. 276. 

(1293)— S. 190— See POLICE REPORT, U.B. 
R. 1904, 3rd Qr., Grim. Pro. Code, 26, 1 L.B. 
R. 60. 

(1294)— S. 190— See BUR. REG. XIV OP 
1887, U.B.R. (1892—1896), Vol. I, 328. 

(1296)— Ss. 190 and 656— See RIOTING, 8 

O. C. 418 (B)=3Cr. L.J. 27. 

(1296 to 1299)— Ss. 190, 195, 198, 478, 535. 
587 (6)— See SANCTION TO PROSECUTE, 5 

P. L.R. 1903, 9 Bom. L.R. 212 = 5 Cr. L.J. 
202. 4 L.B.R. 247=8 Cr. L.J. 66, 4 0.712. 

(1800)— Ss. 100. 260 (1), 355— See SUMMARY 
Trial, 6 N.W.P. 254. 

(1301)— Sb. 190, 628— See TRANSFER OF 

Criminal cases, 6 C.W.N. 488. 

(1802)— Ss. 190, 200, 202— See TRIAL, 10 
’W.R. Or. Oir. 1. 


Crim. Pro. Code (Acts V of 1898, X of 1862. 

X of 1872. XXY of 1861 and YllI of 1869) 

— continued. 

(1302.a)— S. 190— See Nos. 38. 42, 46, 76-a, 
79, 242. 243, 244, 313, 331. 372, 550. 1008, 
1009, 1014, 1016, 1018, 1022, 1147, 1173, 1292, 

] sii 2 )ra, and Nos. 1506, 1511, 1521, 1522, 1523, 
3183, 3482, infra, 

S. 191 (=1882, 8, 190, para 4). 

See COMPLAINANT. 

See COMPLAINT. 

(1303)— S. 191 — Scope of. — The terms of the 
j above section are imperative, and disregard of 
t them is a material defect which invalidates 
• the proceedings, not a merely formal irregu- 
i larity of procedure. U.B.R. (1897—1901), 

' Yol. 1. 56. 

I (1304) — Ss. 191 and 537 — i^on^covipliance 

with — Effect. — The omission of the Magistrate 
I to comply with the imperative rule of law laid 
' down iu this section is a defect, which would 
i invalidate the whole trial. U.B.R. {1897 — 
j 1901), Yol. I. 224. 

I (1305) — Ss. 191,531. — A Magistrate taking 

cognizance of an odence under s. 190 (1) (c), 
is bound to inform the accused of his right to 
have the case transferred. If he omits to inform 
the accused and tries the case himself, the 
conviction should be set aside and a retrial 
ordered. 13 P.R. 1898 Cr. 

(1306) — The omission, on the part of a 
Magistrate, to inform an accused person, to 
whom the provisions of s- 191 of the Code of 
Criminal Procedure are applicable, of his right 
; to have the case tried by another Court amounts 
to more than a mere irregularity to which 
s. 537 of the Code will apply, but a Magistrate 
taking cognizance of an offence, under s. 190, 
cl. (c) of the Code, is not competent to try the 
case unless and until he has informed the 
; accused, before taking any evidence, that he is 
entitled to have bis case tried by another 
Court. A.W.N. 1905, 258 = 2 A. L.J. 745 = 2 
Cr. L.J. 809 = 28 A. 212. 

(1307) — S. 191 — Transfer or commitment on 
application of accused. — Under s. 191, all that 
the accused is entitled to is to have the case 
tried by another Court. The section gives the 
accused no right to select or determine for 
himself by what other Court the case is to be 
tried. 7 Bom. L.R. 637 = 2 Cr. L.J. 582. 

(1308) — S. 191 — Application to transfer a case 
— Valid grounds — Objection to trial by Magis- 
trate. — The mere fact that a Magistrate, in 
stating the grounds on which he took cogni- 
sance of a case, mentioned that the general 
character of the accused was bad. was held not 
to be a sufficient ground for making an order 
transferring the case to another Magistrate. 

(1309) — A Magistrate, when a valid objection 
is taken under s. 191 of the Grim. Fro. Code, 
is not bound to transfer the case, but may elect 
to commit it to Sessions. 2 Weir 180. 
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Crim. Pro. Code (Acts Y of 1898, X of 1882, , 

X of 1872, XXY of 1861 and YlII of 1869) ' 

— continued. J 

(1310^ SSt 191 (XJid 144 — Oral 07 'der by 
Magistrate to stoi) nuisance— Magistrate taking 

actioyionkisoiunknowledge — Conviction, legality 

of.— Tho accused quarried from a hill for a 
Railway. Owing to a certain accident, which 
happened in the quarry, the District Magis- 
trate issued an order, orally, to stop work, which ' 
was disobeyed. Thereupon, the District Magis- I 
trate, without informing the accused of his 1 
right to have the case tried by some other i 
^lagistratc, took action on his own knowledge 
of facts,and convicted the accused nnder s. 188, 
I.P.C., after a summary trial. Held, that the ; 
conviction was illegal. The order directing 
the accused to stop work should have been in 1 
writing under s. 144, Code of Crim. Procedure ' 
and must be duly served or promulgated to the ! 
public as required by the section. Where a I 
JIagistrate takes action against an accused on 
his own knowledge of facts, the accused must ' 
be informed of his right to have the case 
tried by another Magistrate under s. 191 of the 
Code ; otherwise, the conviction would be 
illegal. 84 P.L R, 1905 = 2 Cr. L.J. 365. 

$ 

(1311)— Ss. J52 {c) a}id 200— Police report," ; 
meaning of . — A Magistrate, not empowered | 
under s. 191 (c) of the above Code, requires for 
the hearing of a case, a complaint or a “ police 
report.” A “police report” is, as mentioned 
in Chap. XIV of the above Code, a report to 
a idagistrate arising out of a cognizable case or 
a case which the police may investigate. The 
mere fact that a written application or inform- 
ation proceeds from a police officer, does not 
make it a “ police report.” When a complaint 
made by a police officer is not a “police report,” 
it mu.st be on sworn information as in the case 
of other complaints. U.B.R. (1892—1896), 
Yol. 1, 28. 

(1312) — Ss. 191 (c) and 260 — Accused cUallan- 
ned at the instance of the Magistrate — Juris- | 
diction to try -^Summary trial when not expedi- 
ent. Where a Magistrate, at whose instance 
the accused were challanned under s. 147, 
Penal Code, tried them summarily and convict- 
ed them of an offence under s. 323, Penal 
Code, the Chief Court set aside the couviction 
on the ground that, though the cognizance of 
the offence was apparently taken on the challan, 
it was really the Magistrate who had originated i 
the proceedings. Held, that the Magistrate ■ 
should not have tried the case summarily, j 
s. 147, Penal Code, being nob so triable, 
though s. 328, Penal Code, under which the j 
accused had been convicted, was, and that it 
was expedient to trj’ the case in the ordinary 
way, as it was likely to create some sensation. 
116P.L.R. 1903. 

(1313) — Ss. 191, 193 — See SANCTION TO 
Prosecute, 2 a.l.J. 836 = 3 Cr. L.J. 45. 

(1314) — Ss. 191, 193, 195‘-&'ee SANCTION 
TO PROSECUTE, 2 A.L.J. 836 = 3 Cr. L.J. 45. 

(1316)— S. 191— See SENTENCE, Rat. Un. 

Cr. C. 906. 


Crim. Pro. Code (Acts Y of 1898, X of 1882» 

X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

(1315-a)— S. 191— See Nos. 79, 80, 313, 550, 
572, 1022, 1233, 1234, 1235, 1236, 1237, 1238, 
1239, 1240, 1241, 1242, 1243,1244, 1245, 1246, 
1247, 1269, 1274, 1277, supra. 

S. 192 ( = 1882. s. 192; 1872, s. 44; 1861, 

s. 273). 

See Complainant. 

See Complaint. 

(131G) — S. 192 — What cases may be trans- 
ferred under, — A Magistrate can, under theabove 
section, transfer to his subordinate Magistrate 
only such cases as he has taken cognizance 
of and not others. 5 O.C. 164. (20 B. 150, l(.) 

(1317) — S. 192 { = Criin. Pro. Code, 1661, 
s. 273) — Transfer of case referred by Munsifi 
to District Magistrate — Validity— Perjury and 
forgery— Joint trial. — Where a case had been 
specially sent by a Munsif! to a District Magis- 
trate for investigation, the District Magistrate 
was held not to be competent to transfer the 
case to a Subordinate Magistrate. In respect to 
a charge of perjury, each of the accused should be 
separately charged and tried in respect of the 
alleged perjury ; but, with respect to a charge of 
forgery, or abetment thereof, so many of the 
accused as are committed on this chargo may 
bo tried collectively. 2 N.W.P. 21. 

(1318) — S. 192 — Transfer of case to Subor- 
dinate Magistrate — Dismissal of case against 
one accused — Suiiunons against other — Cogni- 
zance of case — J urisdiction. — Where a complaint 
was lodged against several accused persons and 
the Magistrate, after ex.amining the complain- 
ant, issued summons against one of the accused 
only and transferred the case for trial to a 
Subordinate Magistnite. Held, that the whole 
case of,the complainant was transferred and the 
Subordinate Magistrate was quite competent, 
in discharging the accused before him, to order 
summons to issue for the attendance of some 
other accused person against whom the com- 
plaint seems to him to be well founded. Setnble : 
Under s. 192 of the Crim. Pro. Code, the whole 
case must be transferred. 7 C.L J- 249 = 7 Cf. 
L.J. 318. 


(1319)— 5. 192 ( = Cnw. Pro. Code. 1S72, 
41) — Power of Subordinate Magistrate to 
'tfer a case referred to him to another Mag^‘ 
'rate. — S. 44 of the Code of 1872 confers 
luthority on one Subordinate Magistrate w 
refer to another Subordinate Magistrate ^ 
•eferred to him for disposal. 2 Weir ISI — • 
M H.C. Add. 33. 


(1320)— 5. 192— Transfer of a case to Suhor- 
dinate Magistrate after 
of evidence* — Where a Magistrate, to 
complaint of an offence is made, finds, wW 
bearing the evidence, that an offence tn* 
by a Subordinate Magistrate has been 
mitted, he should not transfer the c^e ® 
Subordinate Magistrate, but should hunseu 
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Crim. Pro. Code (Acts Y of 1898. X of 1882, 

X of 1872, XXY of 1861 and Ylll of 1869) 

— continued. 

dispose of it. A Magisti'ate to whom a case 
has been transferred after having been tried 
partly, should re-hear the evidence and frame 
a fresh charge. 2 Weir 152. 

(1821) — S. 192 — Powers of Magistrate to 
refer case for ti'ia I by village-headman — Head- 
man not a Magistrate under the Code — Penal 
Code, s. 321. — A Sub-Divisional Magistrate 
cannot refer a case for trial to a village 
headman. His powers of transfer under s. 192, 
Crim. Pro. Code, 189S, permit of reference to 
a Subordinate Magistrate, and a village head- 
man is not a Magistrate under the Code. 
Further, a headman has no authority to try I 
an ofience under s. 324, Penal Code. 1 L.B.R. | 
59. 

(1822) — 5s. 192, 201 and 528 — Transfer of \ 
case to Subordinate Magistrate — Pefusal toissue 
process by such Magistrate — Process, whether 
enn be issued by any other Magistrate. — The ’ 
police sent up a report in B form to the Joint , 
Magistrate against certain persons, and subse- ■ 
quently on the order of the Joint JIagistrate. j 
on an A form against some of them. The case 
was made over for disposal to the Deputy 
Magistrate, and the Deputy Magistrate convict- I 
ed the latter class of persons. An application 
for processes against the remaining persons ' 
mentioned in the original B form was refused by 
the Deputy Magistrate as unnecessary. Held, 
that a subsequent order by the Joint Magis- ' 
trate for the issue of processes against these 
persons was without jurisdiction. Per Hender- 
son, J. — The order made by the Deputy Magis- 
trate refusing toissue processes as unnecessary 
amounted to a discharge. The order making , 
over the case to the Deputy ilagistrate was an 
order making over the whole case mentioned 
in the original Police report to the Deputy 
Magistrate. Until the Joint Magistrate, who 
was acting for the District INIagistratc, had 
withdrawn the case so made over from the file 
of the Deputy Magistrate to that of his own 
Court, he had no power to make any order save 
an order for further enquiry under s. 437, Crim. 
Pro. Code. Per Geidt, J. — The case having been 
transferred to the Deputy Magistrate, that 
officer alone had jurisdiction to deal w'ith an 
application for summons until the case was 
withdrawn from his cognizance. 32 C. 783 -9 
C.W.N. 810 = 2 Cr. L.J. 524 

(1323) — Ss.l92, 349{=Crit7t.Pro. Code, 1861, 
SB. 273, 277) — Refcreiwe to Divisional Magis- 
trate under s. 277 — His duty. — In a case referred 
to a Divisional Magistrate under s. 277, he is 
bound to form his own judgment and pass 
sentence, 2Weir424 = S M.H.C. App. 43. [.E., 

2 Weir 424J. 

(1824)— Ss. 192, 349, 350 (=Cn?«. Pro. 
Code, 1882, ss. 192, 349, 350) — Transfer of a 
case by a Subordituxie Magistrate to the District 
Magistrate — Decision by the latter on evidence 
recor^d by former, — Where a criminal trial, 
pending in the Court of a third class Magistrate, 


Crim. Pro. Code (Acts V of 1898. X of 1682. 
X of 1872. XXY of 1861 and Vlll of 1869) 
— continued. 

and which bad gone to the length of all the 
I Nvitnesses being examined for the prosecution 
! and for the defence, was sent to the District 
j Magistrate, not because the third class ^lagis- 
I trate could not pass a severe sentence, but for a 
I totally different reason, and the District Magis- 
I trate convicted the accused on the evidence re- 
I corded by the Subordinate Magistrate, held, that 
! neither under s. 349, nor under s. 192, was 
there any transfer to the District Magistrate, 
thats. 350 was not applicable, and that, therc- 
I fore, the conviction should be set aside. 12 A. 
66 . 

(1325) — 5s. 192, 529 (f) — Transfer of case by 
Magistrate not authorised under s. 192 — 
Irregularity whether cured by s. 529 {f). — If a 
Magistrate had no power to transfer a case from 
the file of one Jlagistratc to another, the 
irregularity in so transferring is one cured by 
s. 529, cl. if). 36 C. 869. 

(1326 and 1327) -S. l92--5«;c MAGISTRATE. 
Jurisdiction of, i N.W.P. 30G. 2 N.W.P. 
401. 

(1328)— Ss. 192, 202, 203 and 204— St'<? 
Magistrate, Jurisdiction of, 27 0. 798. 

(1329)— S. 192— 5cc SANCTION TO PROSE- 
CUTE, 6 A. 101. 

(1330)— S. 192— 5<?c Transfer of Crimi- 
N.\L C.\SES. 19 A. 249, 23 C. 442, 14 A. 34G, 1 
L.B.R. 86, 1 L.B.R. 301, P.B. 

(1330-a)— S. 192— See Nos. 32, 66, 466, 569, 
788. 91G, 942,955, 956, 1248, 1249, 1290, supra, 
and Nos. 2997, 3184, infra. 

S. 193 ( = 1882, 8. 193; 1872, ss- 17, 18, 

231: 1861, 8. 359). 

See COMPLAINANT. 

See COMPLAINT. 

(1331)— Ss. 295. 195, 465, 471, 4?6—Oj)ences 
committed in suit before ..flssisfun/ Collector — 
Prosecution directed by District Magistrate — 
Illegality. — Where offences under ss. 193, 465, 
471, were alleged to have been committed be- 
fore an Assistant Collector of the first class in a 
suit for profits, and the District Magistrate 
directed the prosecution in respect of those 
offences. Held, that the District Magistrate's 
order was entirely without jurisdiction, and 
cannot be justified either under s. 195 or 476, 
Crim. Pro. Code. 9 Cr. L.J. 180 = 1 Ind. Cas. 
220 . 

(1332)— Ss. 193, 287, 288, 339 and 349 
{ = Crim. Pro. Code, 1882, ss. 193, 287, 288, 
339, 349) — Conditional pardon to appi'oters — 
Withdrawal of the pardon by Sessions Judge 
and their trial along with other prisoners — 
Admissibility of their confessional stateinents 
and depositions. — Certain persons were charged 
with having committed dacoity. During the 
pendency of the case before the Magistrate, 
two of those accused made a confessional 
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X of 1872. XXY of 1861 and YIII of 1869) 
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statement and the District Magistrate tendered 
a conditional pardon to them, who were, there- 
upon, examined by the Magistrate as witnesses. 
They were sent up to the Sessions Court as wit- 
nesses against the other accused, who were 
committed to the Sessions. In the Sessions, 
the two persons denied that they had been 
taken as approvers and the Sessions Judge 
thereupon placed them in the dock along with 
the other accused, and called upon them to 
plead. In the trial, the Sessions Judge refused 
to admit their confessional statements, but 
admitted and read out to the jury the deposition 
given by those persons as approvers. Held, 
that the trial of the two persons, who had not 
been dulj’ committed to the Court was ultra 
vires. Held, also, that the Sessions Judge 
committed an irregularity in refusing to place 
on record their confessional statements. Held, 
further, that the Judge acted improperly in 
having admitted their depositions as approvers 
without having given the other accused an 
opportunity of cross-examining them as to the 
truth or otherwise of the depositions. 15 M. 
352 = 2 Weir 394. 

(1333)— S.?. 193, 28b, 337 ( = CHm. Pro. 
Code, 2882, s$. 103, 288, 33 ^ — Conditional 

pardon to prUoner — Its withdrawal — Trial with 
other prisoners - Validitrj — Statement and de- 
position made bj/ co-accused turned into appro- 
ver — Admissibility against co-accused — Evi- 
detxce Act. s. 24. — During the preliminary 
enquiry of two persons on a charge of murder, | 
the Magistrate offered a pardon to one of them i 
under the provisions of s. 337 of the Code and i 
the tender having been accepted, her deposition 
was recorded, and she was sent up to the Court j 
of Sessions as a witness for the prosecution. In 
the Court of Sessions, she was the first witness 
examined, and as she deviated from the state- | 
ment made by her to the Magistrate, the Ses- 
sions Judge stopped her examinacion and made 
an order that she should be tried for the offence 
in respect of which the pardon was tendered, 
and placed her on trial with the other accused 
and the trial proceeded as against both the 
accused jointly and both were convicted. Held, 
that her conviction svas bad as she was never 
committed to the Sessions by any competent 
Magistrate and as it was unfair to put an 
approver, whose conditional pardon had been 
cancelled, on trial along with the other pri- 
soner, in the course of whose trial such approver 
had given evidence. [R , A.W.N. 1307, 178; 

F., L.B.R. (1893—1900), 636. J The other 
accused mentioned supra was convicted upon 
statements made by the female accused to the 
Magistrate and her deposition given before the 
Magistrate after she was treated as an approver. 
Held, that as her trial in the absence of any 
commitment was bad in law. her statements 
were not admissible against the other accused. 
Held, also, that her deposition was not admis- 
sible, because, if it be treated as evidence under 
s. 238 of the Code, it ceased to be evidence as 
soon as she was withdrawn from the witness-box 


, Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 
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I 

' and placed in the dock, and as no opportu- 
nity was given to cross-examine her on the 
deposition, or, if it be treated as a confession, it 
was inadmissible for the further reason th.at it 
was irrelevant under s. 24 of the Evidence Act, 
j it having been made after the tender of pardon. 

I Held, .also, that the confession of the accused 
himself was, under the circumstances of the 
case, not a free and voluntary admission of guilt. 

! The conviction of this accused was set aside as 
I there was no other sufficient evidence beside 
those statements to justify tho conviction. 22 
; C. 50. 

(1334)— S. 193 — See APPROVER, L.B.R. 
(1893-1900), 536. 

I (13351— Ss. 193, 337, 339. 477 and 537— 

, See COMMITMENT TO SESSIONS COURT, 42 
I P.R. 1834 Cr. 

! (1336)— Ss. 193 and 423 {1)—See COM- 

MITMENT TO Sessions Court, A.W.N. 
i 1907, 178 = 6 Cr. L.J. 7. 

I 

(1337)— S. 193— Sec MAGISTRATE, JURIS- 
DICTION OF, 6 M.H.C. App. 16. 

(1338)— S. 193 (2)— See SESSIONS JU))OE, 
Jurisdiction of, 9 B. 352. 

(1339J— Ss. 193, 476, 477— See SESSIONS 
JUDGE, Jurisdiction of, 4 C. 570 = 3 C.L. 

R. 599. 

(1339-a)— S. 193— See Nos. 98, 99, 101, 653. 
1122, 1313, lZU,stqy}a. 

S. 195 ( = 1882. 8. 195; 1872, ss. 467. 468, 

469, 470; 1861, ss. 168. 169. 170, 171, Presi- 
dency Magistrate's Act, 1877, s. 41). 

See Complainant. 

See Complaint. 

(1340)— S. 195 {=Crim. Pro. Code, 1882, 

$. 195) — Registrar acting under s. 73 of 
Act III of 1877, whether a “ Court. A 
Registrar acting under ss. 72 to 75 of the Regis- 
tration Act is not a “ Court ” within the mean- 
ing of tho word as used in s. 195. 15 A. 141« 


(1341) — S. 195 — Application for sanction to 
prosecute — Rejection by Magistrate — Independ- 
ent application to Sessions Judge— Procedure, 
validity of . — An application for sanction to 
prosecute the complainant, on dismissal of 
complaint, was made to a Magistrate, who 
rejected it. Without preferring an appeal or 
revision, the applicant made an original apph' 
cation to the Sessions Judge for such sanction. 
The Sessions Judge refused to entertain the 
application. On this, tho application 
renewed in the High Court under s. 195. 

;hat the High Court could not interfere, 
applicant had not adopted the properprocedur®* 
A. 12S = A.W.N. 1902. 197. 


(1342)— 5. 195— Sanction to prosecute— 
cessityfor application by some definite perstm- 
Sanction under s. 195 should be given only w 
an application made for it by some person w 


1273 


THE ALL INDIA DIGEST. 


1274 


Cpim. Fro. Code (Acts V of 1898, X of 1882, 

X of 1872, XXV of 1861 and YllI of 1869) 

— continued. 

may desire to complain of the particular oSonce, 
and whose complaint could not be entertained 
without such sanction. 27 C. 820. [R.,9C. 

W.N. 277 = 32 0, 351; Diss., 1 M L.T. 47 = 3 Or. 
L.J. 227 = 8 Bom. L.B. 32}. 

(1343)— S. 195 ( = Crivi. Pro. Code, 1882, 
5. 195) — DocJtvient giveyi in evidence. — A docu- 
ment is given in evidence within the meaning 
of s. 195, Grim. Pro. Code, when it is handed 
over by the person tendering it to the Court, 
though the Court may reject it as evidence for 
insufficiency of stamp or want of registration. 
Rat. Un. Gp. G. 242 = Gr. Rg. 10 of 1886. 

(1344) — S. 195 ( — Crivi. Pro. Code, 1882. 
s, 195) — Refusal of sanction by Subordinate 
Magistrate — Poicer of DisUict Magistrate to 
entertain complaint. — A District Magistrate is 
not precluded from taking cognizance of offences 
under s. 193, merely because a Subordinate 
Magistrate in whose Court the evidence had 
been given had refused to give sanction to 
prosecute under s. 195, Crim. Pro Code. It is 
not a necessary part of the definition of the 
word sanction that it is a permission to 
prosecute given to a private person. As the 
sanction merely allows operation to the ordinary 
criminal law, it can, as a matter of law, be 
given before any complainant or other person 
applies for it. Rat. Un. Cr, C. 683. 

(1345) — S, J95 — Sub-Deputy Collector t7tpro- 
ceedings under Land Regvttration .-Icr — Judicial 
proceedings — Court — Penal Code, s.l93. — Qiucre 
— Whether the proceeding under the Land 
Registration Act is a “judicial proceeding ” 
within the meaning of s. 193, Penal Code ; and 
whether the Sub-Deputy Collector in that 
proceeding is a “ Court ” within the meaning 
of s. 195, Crim. Pro. Code. 9 C.W.N. 127. 

(1346)— S. J95(=Cri7«. Pro, Code, 1S82, 
s, 195) — District Registrar registering a docu- 
ment whose execution is admitted, whether a 
"Court." — Although it has been held that a 
Registrar acting under ss. 72 to 75 of the Regis- 
tration Act is a Court within the meaning of 
8. 195, it has never been held, and there .seems 
no reason for so holding, that a Registrar in 
exercising his ordinary functions of registering 
a document, the execution of which is not 
denied, is a “ Ccurt ” within the meaning of 
s. 195. 2 U.L.J. 286. 

(1347)— S. 195 i = Crim, Pro. Code, 1872, 
8, 470) — Sanction to prosecute — Duty of officer 
granting sanction. — The officer whose duty it is 
to give or refuse a sanction should consider and 
determine whether or not a prosecution is 
^lled for in the interests of public justice, and 
if ho arrives at the conclusion that it is called 
there must be, in however general terms, a 
distinct sanction for the institution of the 
proceeding. 2 Weir 171. 

(1848) — 8, 195-~^Magistrate to whom police 
tubordinate.— The only Magistrate to whom 


Grim. Pro. Gode (Acts Y of 1898. X of 1882. 

X of 1872, XXV of 1861 and YIIl of 1869) 

— continued. 

the District Police are “ subordinate ” within 
the meaning of s. 195 of the Code is the Dis- 
trict Magistrate. 6 O.C. 1. 

(1349) — S. 195 (b) — Report to police not 
followed up by complaint to Court — Penal Code, 
ss. 182, 211. — S. 195 (6). Crim. Pro. Code, does 
not apply to a case whore a person makes a 
report to the thana, but does not follow it up- 
b)' a complaint to any Court. By making a 
report, no offence is committed in or in relation 
to anv proceeding. 30 A. 52 = A.W.N. 1907, 
288 = 4 A. L.J. 790 = 6 Cr. L.J. 396. 

(1350)— Ss. 195, 19S, 423— Power of appel- 
late Court to alter finding. — There are no words 
in s. 423. limiting the appellate Court's right 
to alter the finding or prescribing any preli- 
minaries, (such as a sanction, or a complaint 
by a person aggrieved), to its taking cognizance 
of an offence other than that of which the 
Court of original jurisdiction had convicted. 
On an appeal from a conviction under s. 182. 
I.P.C.. the appellate Court is competent to 
alter the conviction to one for an offence under 
s. 500, I.P.C., notwithstanding that there was 
no complaint bv an aggrieved person. 25 A. 
534 = A.W.N. 4903, 100. [i?., 3L.B.R. 232]. 

(1351)— Ss. i9.5, 198, 476 ( = CrvH. Pro. 
Code, 1872. ss. 467, 468. 469, 471)— Trial for 
offences against public justice— Jurisdiction . — 
The Magistrate before whom an offence under 
s. 193 is committed is himself competent to try 
the case. 1 A. 193. [Overruled, 1 A. 625, F.B.J 

(1352) — Ss. 195 and 200 — Scope of s. 200 — 
Duty of Presidency Magistrate to record 
evidence of authority a person prosecuting under 
sanction given to another. — The examination 
referred to ' in s. 200 of the Code, and which a 
Presidency Magistrate is not obliged to reduce 
to writing, is an examination of the subject- 
matter of the “complaint,” which, as defined in 
s. 4 (h), means the allegation that some person 
has committed an offence. Where a prosecution 
is initiated by a person acting under tbe sanc- 
tion given to another person, the Presidency 
Jlagistrate is bound to place on record the 
necessary evidence of the complainant’s autho- 
rity from that person. 8 C.W.N. 883 = 32 C. 
469. [D.,35 0. 141 = 7Cr.L.J.10 = 7C.L.J. 49]. 

(1353) — Ss. 195 and 256 { = Crim. Pro. 
Code, 1882, ss. 195 , 256i — Sanction to prosecute 
— Recall and cross-examination of witnesses 
for prosecution. — On a complaint of theft 
being dismissed as false, sanction to prosecute 
the complainant under s. 211, Penal Code, 
was given by the District Magistrate. Held, 
that tbe sanction of the Magistrate who took 
up the complaint of the complainant was 
perfectly complete and sufficient, but that the 
Magistrate, who tried the complainant, acted 
illegally in stopping the cross-oxamioation of 
a witness, and in refusing to allow the recall 
for cross-examination of the witnesses for the 
prosecution as soon as the accused was formally 
charged. B.C. 119, Oudh. 
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(1354) — Ss. 195, S(}6, 367 — Order 2 iivder 
s. 195 — ApplicabiHlyof s. 367. — S. 3G7, Grim. 
Pro. Code, is not applicable to- an order passed 
under s. 105, as s. 3G7 relates to such judg- 
ments as are referred to in s. 3G6, that is to say, 
to judgments in trials- 6 Bom. L.R. 897. 

(1355)— 5s. 195 , 401, 439 {= Grim. Pro. 

Code, 1SS2, ss. 195, 404, 439) — Sanction to 
j^rosecutc — No appeal — Revision only possible . — 
No appeal lies from orders under s. 195, Grim. 
Pro. Code. Such orders can be interfered with 
only in the exercise of the powers of revision. 
ISA. 61. [i^. , 23 B. 50 ', Discussed, 26 A. *244 
= A.W.N. 1004, lOj. 

(1350) — Ss. 195 and 407 — Courts to 7vhich 
appeal ordinarily lies, tneaning of. — Held by 
the Full Bench, (Benson. J, dissenting ). — A 
Magi.slrate, who has been directed and em- 
powered to hear appeals under the provisions 
of s. 407 (2» of the Grim Pro. Code, is not the 
“ Court to which appeals ordinarily lie ” with- 
in the meaning and for the purposes of s. 105 (7) 
of the Code. 26 SH. 656 = 2 Weir 202, F.B. 

(1357)— 5.S. 195 (6), 407 (‘1) — SanctivJi to pro- , 
sccute — Revocation of sanction by a Court ' 
specially authorised to hear appeals untler j 
s. 407 i2), whether valid — Scope of the expression 
'"Courts to which appeals ordinarily lie,” in j 
s. 195 . — The Court of a First Class Magistrate, 
who has been specially authorised to hear 
appeals from the sentence of a Magistrate of 
the second or third class under s. 407 (2), 
Grim. Pro. Code, is not the Court to which 
appeals from such Subordinate Courts ordi- 
narily lie within the moaning of s. 195 (7), j 
Crim. Pro. Code. Where, therefore, a Joint 
Magistrate in the exercise of the powers con- i 
ferred upon him under s. 407 (*2), Crim. Pro. , 
Code, revoked a sanction for prosecution i 
granted by an Assistant Magistrate with I 
second class powers, held, that the revocation | 
was without jurisdiction. 30 C. 39A = 7 C.W. ' 
N. 114. [F., 27 M. 124, 3 N.L.R. 50]. 

(1358)— 5s. 195. 4’^3, 439, 476 (=CH>n. Pro- 
Code, 1882, ss. 195, 423, 439, 476)—Jurisdic- i 
tion of High Court, in revision, to interfere i 
ivith the orders of Subordinate Courts . — The i 
High Court is competent, in the exercise of its , 
powers of revision, to interfere with an order 
under s. 47G, as also to interfere with a matter 
in which a Deputy Magistrate, having tried a 
case, makes an order sending the record with 
an invitation to the District ^lagistrate to pro- I 
secute. Under s. 439, the High Court has the j 
power, conferred on a Court of Appeal by t 
s. 423, to alter or reverse an order of the lower ' 
Court. 16 C. 730. fF., *20 0. 349, Rat Un. 

Cr. C. 895 ; R.' 6 C-P.L.R. 78, 16 A. 80, 9 
C.P.L.R. 27, 23 C. 610, 21 M. 124 F.B. = 2 
Weir 593, 26 B. 785, 26 A. 249, P.B. ; D., 97 
P.L.R. 1903] . 1 

(1359) — Ss. 115, 476 — TFifness giving false 
evidence — Power to commit — Procedure . — S. 476 
does not permit a Magistrate to order the 


Crim. Pro Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1889) 

— continued. 

arrest of a witness who has, in his opinion, 
fabricated false evidence, with a view to com- 
mit him to the Court of Sessions. The Magis- 
trate, however, must, if the proceeding before 
him satisfies him that there is ground for 
enquiry into any offence referred to in s. 195, 
and if he thinks that no further preliminary 
enquiry is necessary, send the case to the nearest 
First Class Magistrate. 3 Bom. L.R. 185. 

(1360) — Ss. 195, 476 — Offence under s. 211, 
l.P.C. — Sanction. — In the course of civil pro- 
ceedings before the District Judge of I-*oona, it 
appeared that a person had committed an 
offence under s. 211. l.P.C., in the Court of the 
City Magistrate of Poona. The District Judge 
considering that there were grounds for enquir- 
ing into that offence, sent the case under s. 476, 
Crim. Pro. Code, to the nearest Magistrate of 
the First Glass. When the Magistrate proceed- 
ed with the case, it was objected that he was 
precluded by s. 195(1), Crim. Pro. Code, from 
taking cognizance of the offence, in the absence 
of .1 valid sanction. Held that, as there was 
neither the sanction nor the complaint of the 
Court in which the offence was alleged to have 
been committed, or of the Sessions Court to 
which the Court was subordinate, the offence 
was not, according to the express provisions of 
.s, 195, Crim. Pro. Code, cognizable at that 
stage. That the fact that the District Court 
and the Sessions Court were represented by one 
and the same individual did not, in the cir- 
cumstances of the case, make any difference. 

4 Bora L.R. 750. [R.. 28 A. 142 = A.W.N. 

1905, 231 = 2 Cr. L.J. 598]. 

(13G1)— Ss. 195, 476 (^^Criin. Pro. Code, 
1872, ss. 470, 471) — Proceedings different- 
There is a distinction between a sanction given 
under s. 470 of the Crim. Pro. Code and the 
institution of proceedings by a Court of 
motion under s. 471. 7 C- 203 = 8 C.L.R- 267* 
[R., 10 M. 232, F.B. = 2 Weir 183, 13 B- 109J. 

(1362)— Ss. 195 and 476— Judicial proceed- 
ings — Delivery of possession in execution of 
decree — Resistance — Jurisdiction of Court pass- 
ing decree to direct prosecution for the resistan^- 
— PerHarringtonnnd Henderson, JJ., {Pargiter, 

J., disseiiting) : — Delivery of possession of land 
to the decree-holder by a Nazir in execution o 
a decree is not a “judicial proceeding ” withm 
the meaning of s. 476; Crim- Pro. Code, 
a purely ministerial act ; and when the Naar 
is resisted, in the course of such delivery o 
possession, no action can be taken under s. 4< 
of the Crim. Pro. Code, directing the 
cution of the person under s. 476 by the Cou 
executing the decree, as such 
said to have been brought to its notice * 
course of a judicial proceeding.” 32 C. 367 — 
C.W.N. 364 = 1 C.L,J. 161. [F.. 35 0. 133; f- 
10 C.W N. 55, 28 A. 89 = A.W.N. 1905, 193 
2 A.L.J. 717]. 

(1363)— Ss. J95 and Order for 

f ion — Power of successor-in-office to moM 
— ” Court,'* meaning of . — ^Hcld by the P“ 
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Bench : — It is the Judge who tries the case who 
alone can exercise the summary power conferred 
by s. 476, and such power is exerciseable only 
at or immediately after the conclusion of the 
trial in which the offence is alleged to have 
been committed. But an application for 
sanction to provsecute under s. 195 can be made 
to a Judge who is the successor in office of the 
Judge who tried the case. The expression 
“Court” in s. 476 means the particular Judge 
who tried the case and docs not include his 
successor in office. Per Geidt, J.— S. 47G 
contemplates that the desirability of prosecut- 
ing the offender must be present to the mind 
of the Court during the proceeding in the 
course of which the offence was committed or 
brought to the Court’s notice. It was not 
intended that it should be suggested to the 
Court by an application made after the proceed- 
ings had terminated, and passed beyond its 
ken. The word “ Court ” in that section need 
not, however, necessarily mean the same ; 
judicial officer. An order under the section j 
would be bad if it were passed after a long time, j 
even if the presiding officer had remained the ; 
same. It would not matter if the actual order j 
be passed by his successor in office, if the i 
previous officer had left some indication of bis \ 
opinion to order a prosecution. 34 C. 551=5 
C.L.J. 508=-ll C.W.N. 568 = 5 Cr. L.J. 398 = 
2M.L.T. 298, F.B. [J’., 35 C. 114. 3 M.L.T. 

79 = 17 M.L.J. 584; R., 35 C. 133: Diss., 10 
Bom. L.R. 28], 

(13G4)— 55. 295, 476— Penal Code, s. 211— 
Order for prosecution wider section on mere 
police report. — A Magistrate does not exercise a 
proper discretion who, on receipt of a police 
report that the complaint is false, forthwith 
orders the complainant to be prosecuted under 
6. 211, I.P, Code. The complainant should be 
given a reasonable time and full opportunity to 
prove his case before sanction is given for the 
prosecution. He can then proceed under s. 47G. 
Crim. Pro. Code, and direct a prosecution. 5 
C.W.N. 106. (4 C.W.N. 35. D.) 

(1365) — Ss. 195 and 476 — Sanction to prose- 
cute whether can be given for offences hi rela- 
tion to future proceedings. — The words “anv 
offence referred to in s. 195,” in s. 476 of the 
Code do not include the manucr in which the 
offence may have been committed and mean 
‘any offence punishable under any of the sec- 
tions of tho I*enal Code mentioned ins. 195.” 
Hence, an offence under s. 206 of the Penal 
Code may be said to be committed “in relation 
to a proceeding in Court,” although it is com- 
mitted not in relation to a pending proceeding 
but in relation to a future proceeding. 6 O.C. 

9D« 

(1366) — Ss. 195 and 476 — Sanction to prose- 
cute, — The preliminary enquiry referred to in 
^ 476 of the above Godo should be made by the 
District Magistrate before he orders theprose- 

a lalso complaint. ILB.R. 
(1892 -1896), Yol. I, 28. 


Grim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 
— continued. 

{im7)~Ss. 195, 476, 90, 342( = Crim, Pro. 
Code, 1861 , ss. 172, 273) — Reference to Magis- 
trate for investigation— Power of the latter to 
transfer case. — When a Civil or Criminal Court 
sends a case for investigation to a Magistruto 
undors. 171, Crim. Pro. Code, the Magistr.ite to 
whom the case is sent must himsolf hold tho 
investigation. 6 M.H.C. App. 2. 

(13G8)— 5s. 195, 476, 487( = Crim. Pro. Code, 
1SS2, ss. 295, 476, 487) — False evidence, offence 
of, committed before a Sessions Judge — HU 
jurisdiction to trg offence. — Where a Sessions 
Judge directed the trial of a person for the 
offence of giving false evidence committed in 
the course of .a judicial proceeding before him 
of a criminal nature, he cannot try the case 
himself. 14 A. 354. (7 A.W.N. 139, D.) [R., U. 
B.R. (1897—1901), 127 J. 

(1369) — 5s. 195 aiid 477 — Scope of s. 477 — 
Procedure to be observed under the section — 
Necessity for framing a charge. — S. 477 is an 
empowering section, and authorises a Court 
of Session, when an offence referred to in s. 195, 
Crim. Pro. Code, has been committed before it 
or brought under its notice as mentioned in tho 
section, to charge the offender and to commit, or 
admit to bail and try him upon its own charge. 
The word “ may ” in s. 477, ought not to be 
road as “ must.” Having regard to the phra- 
seology of the section, if a Court of Sessions 
; proceed to take action under s. 477, it must, in 
I the first instance, frame a charge so as to 
’ enable the accused to know the nature of tho 
i offence he is alleged to have committed. After 
t framing the charge the Sessions Court may 
then either commit the accused for trial upon 
a charge so framed, or admit him to bail for 
I the same purpose. 28 C. 434 = 5 C.W.N. 609. 

(1370)— 5s. 195, 477 {=CHin. Pro. Code, 
1882, ss, 195, 477) — Power of Sessxons Court 
regarding offences mentioned in s. 195, commit- 
ted before itself. — S. 477, Crim. Pro. Code, 
enacts that the person charged shall be com- 
mitted for trial, or held to bail to take his trial, 
on the charge, and not that the Court of 
Sessions shall try offences referred to in s. 195 
committed before itself summarily. A trial 
and conviction for having given false evidence, 
as soon as the trial before the Court of Sessions 
was concluded, without giving the accused a 
fair opportunity to prepare his defence was held 
to be bad as the irregularity occasioned a failure 
of justice. S.C. 303, Oudh. 

(1371) — Ss. 195, 478— Scope of sections dis- 
tinguished.— It is not permissible to a Court to 
hold, in tho course of the same proceedings, a 
dual kind of enquiry, one under s. 195, and the 
other under s. 478. Proceedings under s. 195 
are distinct from those under s. 478. The 
former are of a summary character, and a Court 
proceeding under the section is not bound to 
hold an enquiry. In the case of tho latter, tho 
enquiry has to be us nearly as possible under 
Ch. XVni of tho Code. 6 Bom. L.R. 578. 
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(1372)~Ss. i95. 478 ( = Crim. Pro. Code, 
1882, ss. 19-5 and 47$) — False document filed 
171 Court but 7iot givc7ii7i evidence — Co7?i7?iitme7it 
for trial. — The words ‘ any such offence ’ in 
s. 478 mean an offence referred to in s. 195, and 
not an offence qualified by the circumstances 
under which it is committed, that is. as de- 
scribed in cl. (c) of sub-s. (1) of s. 195, by a 
party to any proceeding in any Court, in 
respect of a document given in evidence in such 
proceeding. Where a Munsif, suspecting that 
a certain document filed in a suit pending 
before him, but not given in evidence, had been 
tampered with, held an enquiry and committed 
the petitioner for trial by the Court of Sessions, 
held, that it was a proper commitment under 
s. 478 of the Code. 22 C. 1004. 

(1373)— 55. 195, 487 { = Crim. Pro. Code, 
1.882, ss. 195 and 4S7) — Co7npete7icy of Magis- 
trate to try offence binder 5 . 173, Penal Code, m 
contempt of his oivn authority. — Ss. 487 and 
195, Crim. Pro. Code, prohibit a Magistrate 
from trying an offence under s. 173, Penal Code, 
committed in contempt of his own authority'. 

1 Weir 80. 


: Crim. Pro. Code (Acts V of 1898, X of 1882, 
I X of 1872. XXY of 1861 and YIII of 1869) 

i — continued. 

j the person against whom it is intended to pro- 
1 cced under s. 195, Crim. Pro. Code, may not be 
absolutely necessary, but it is usual to call 
upon him to show cause why sanction should 
I not be granted. 5 O.C. 164. 

(1376) — Ss. 195 a7id 537 { = Criin. Pro. Code, 

I 1882, ss. 195, 537) — Sanction to prosecute— Penal 
\ Code, S‘ 193 — Alternative charges. — Where a 
person is prosecuted on alternative charges of 
giving false evidence either before the police 
officer investigating a case under Ch. XIV of 
the Code, or before the Magistrate trying the 
case, where it is not pending before the Magis- 
trate at the time of the police investigation, 
and where, therefore, the accused cannot be said 
to have given false evidence in relation to the 
proceedings before the Magistrate, s. 195, Crim. 
Pro. Code, is inapplicable thereto. S. 537, 
Crim. Pro. Code, would cure the defect in a 
case in which the complaint by the Court is 
required by s. 195, but no such complaint is 
made. S.C. 232, Oudh. 

(1377)— Ss. 195, 4.39— ACT V OF 1861, 
ss. 5 and 36, 9 P.W.R. 1908 Cr. = 7 Cf. L.J. 
291. 


(1374)-Ss. 195, 537 ( = Crim. Pro. Code. 
1882, ss. 195 ayid 537) — Sanctio7i to p7-osccute 
—Prosec7iiio7i, after expiry of period xrrescribed 
in s. 195 — Operatio7i of s. 537 of the Code . — 
S. 537 of the Code is expressly made subject to 
the provisions before contained in the Code, 
and it was not intended to override the provi- 
sion of s. 195. It cannot refer to a case in 
which the wantof sanction was directly brought 
to the notice of the Magistrate at the com- 
mencement of the proceeding before him. nor 
can it be said that there has not been a failure of 
justice in the prosecution of a person after 
expiry of the period, for which thesanction was 
in force. 22 C. 176. iOverruled, 27 C. 839, 
F.B. ; B., 23 C. 983, 21 A.W.N. 151. 9 C. 
W.N. 909 ; Diss., 29 M. 149, 17 M.L.J. 533]. 

(1375) — Ss. 195 and 537 — SaTwtiofi to prose- 
cute for false charge — Irregularity — Notice . — 
The police finding a charge to be false suggested 
that the case should bo expunged from the 
crime register and the accused prosecuted under 
s. 182, I.P.C. The Sub-Divisional Magistrate 
merely ordered the papers to be filed. But 
the District Magistrate being further moved, 
ordered “ Expunge ; Sub-Divisional Officer to 
take cognizance of offence under s. 182, 1.P.C.,” 
and the Sub-Divisional Magistrate issued sum- 
mons to the accused and called upon the Police 
to produce their evidence. The accused there- 
upon moved the Sessions Judge to revise this 
order. Held that the Magistrate’s order was 
not a sanction to the institution of proceedings 
under s. 182, 1.P.O., with the requirements of 
a. 196, Grim. Pro. Code, not having been com- 
plied with, that a. 537 was inapplicable as the 
accused ha4 taken objection to the sanction at 
the earliest stage, as soon as the summons had 
been issued against the accused. Notice to ^ 


(1378) — S. 195 — Sub-Registrar, whether a 
Court— A ct III of 1977, s. 34. 11 M. 3. 

; (1379) — S. 195 — Presentation of forged docn- 
I meat for registration — Sanction of Sub-Regis- 
[ trar whether necessary — See ACT III OF 1877, 

I ss. 34, 35 and 41. 12 M. 201. 

(1380) — S. 195 — Sub-Registrar acting under 
s. 41. Registration Act. whether a “ Court" 
See ACT III OF 1877, s. 41, 10 M. 154. 

I (1381)— S. 105— Registrar whether a ‘'Court" 

‘ within the meaning of section — See ACT III OF 
! 1877, ss. 72. 73, 74 and 75, 15 M. 138 = 2 M.L. 
J. 64. F.B. 

(1332) — S. 195 — Sanction to prosecute for 
j forgery under s, 82, Registration Act, whether 
I necessar >* — See ACT III OF 1877, s. 82, 11 M- 
500. 

(1383)— S. 195— See ACT XV OF 1877, Art. 
178, 10 A. 350. 

(1384)— S. 195— Sec ACT I OF 1887. ss. 2 
and 7, 22 C. 176. 

11335)— S. 195 — See Ben. ACT VIII OF 1885, 
ss. 69 and 70, 17 C- 872. 

(1386)— S. 195, cl. 7 (3)— See BOM. ACT U 
OF 1906, s. 23. 9 Bom- L.R. 896 = 6 Or. Tj.J- 
225. 

(1387)— S. 195— See COMPLAINT, 4 B.H.C. 
Cr. 30. 

(1388)— Ss. 195 and 476— See COMPLAINT. 
L.B.R. (1893—1900), 388. 

(1389)— Ss. 195 and 528— Bee COMPLAINT. 

3 C.W.N. 490. 

(1390)— S3. 195, 476— See Court PBBS, 5 
B.H.C. Cr. 104. 


1281 


THE ALL INDIA DIGEST. 


1282 


Crinii Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872. XXY of 1861 and YIll of 1869) 
—continued. 

(1391)— Ss. 195, 480, 482 and 6S7 -See 
Contempt of Court, is M. 131=2 Weir 
605. 

(1392)— S. 105 — See CRIMINAL PROCEED- 
INGS, 16 B. 729. 

(1393)— S. 195— Se^CRIM. PRO.CODE (1898), 
s. 476, 2 Weir 537. 

(1394)— Ss. 195, 476— Sre DISCHARGE OF 
ACCUSED. 5 B.H.C. Cr. 41. 

(1395)— S. 195— DISMISSAL OF COM- 
PLAINT, 28 C. 251. 

(1396)— S. 195— FALSE CHARGE, 7 M. 
292 = 1 Weir 185. 

(1397)— Ss. 195, 337, 339— Sec FALSE EVI- 
DENCE, 10 B. 190. 

( 1398 and 1 399) —Ss. 195, 476— See FORGERY, 
12 B. 36, Rat. Un.Cr. C. 83, 12 P.R. 1897 Cr. 

(1399-a)— S. 195— See LETTERS PATENT, 
Mad., s. 15, 1 Weir 787. 

(1400)— Ss. 195, 198, 437— Sec M.AGISTRATE, 
JURISDICTION OF. 7 M H.C. App. 17. 

(1401)— Ss. 195, 476, 90 and 342— See MAG IS- 
TRATB, JURISDICTION OF, G M.H.C. App. 41. 

(1402)— S. 195 (6)— See NOTICE, 30 A. 52 
= A.W.N. 1907, 288 = 4 A.L.J. 790 = 6 Cr. 
L.J 396. 

(1403)— S. 195 (D— Sec PENAL CODE, 
s. 182, 6 A.L.J. 236=9 Cr. L.J. 518. 

(1404)— S. 195— See PENAL CODE, ss. 211, 
500, U.B.R. (1897—1901), Vol. I. 279. 

(1405)— S. 195— See PERJURY, 10 C.W.N. 
220 = 3 Cr. L.J. 196. 

(1406)— Ss. 195, 476— See PRACTICE AND 
Procedure. 4 N.W.P. 86. 

(1407 to 1414)— Ss. 195, 439, 476 -See REVI- 
SION, 16 A. 80. 

(1415)— Ss. 195, 174— Sec SANCTION TO 
Prosecute, 6 M.L.T. 355 = 9 Cr. L J. 304 
= 1 Ind. Cas. 547. 

(1416)— Ss. 19.5, 202 and 203— See SANCTION 
TO Prosecute, 2 P.R. 1907 Cr. = 5 Cr. L.J. 
491=49 P.L.R. 1907 = 18 P.W.R. 1907 Cr. 
= 6 Cr. L.J. 258. 

(1417)— Ss. 195 and 203— See SANCTION TO 
Prosecute, 24 M. 337 = 2 Weir 251. 

(1418 and 1419)— Ss. 195, 215, 476— See SANC- 
TION TO Prosecute, L.B.R. (1893— 1900), 
877, 6 A. 98. 

(1420)— Ss. 195, 230— Sec SANCTION TO 

Prosecute, 4 c. 7i2. 

(1421)— Ss. 195, 234, 360, 637— See SANC- 
TION TO Prosecute, 9 O.L.J. 690=13 O.W. 
N. 942 = 10 Or. L.J. 150 = 360.808 = 21nd.0as. 
697. 


Grim. Pro. Code (Acts Y of 1B98, X cf 1682, 
X of 1872. XXY of 1861 and VIll of 1869) 

— continued. 

(1422)— Ss. 195 and 235— Sec SANCTION TO 
Prosecute, 17 M.L.J. 559 = 7 Cr. L.J. 0 = 3 
M.L.T. 113 = 31 M. 43. 

(1423)— Ss. 195 (1) (6) and 23G— See SANC- 
TION TO Prosecute, 2 Weir 169. 

(1424 and 1425)— Ss. 195, 250, 254— See 
S.VNCTION TO PROSECUTE. 22 C. 586, 1 L.B. 
R. 286. 

(1426)— Ss. 195 and 407— See SANCTION TO 
Prosecute, is M. 487=2 Weir 1G5 = 5 M. 
L.J. 125. 

(1427)— Ss. 195, 407— See SANCTION TO 
Prosecute. 3 N.L.R. 50 = 5 Cr.L.J. 432. 

(1428)— Ss. 195 (6), 421 and 440— See SANC- 
TION TO Prosecute, i2 C.W.N. 248 = 9 Cr. 
L.J. 189. 

(1429 and 1430) — Ss. 195, 435 (1 to 3)— Sec 
Sanction to Prosecute, 7 M. 560=2 Weir 
180, A.W.N. 1889, 100. 

(1431 and 1432)— Ss. 195. 435, 438, 439— 
See Sanction to Prosecute, 26 M. 137 = 2 
Weir 196, 26 M. 139 = 2 Weir 197, 6 M.L.T. 
128. 

(1433 to 1436)— Ss. 195,435, 476, 478— See 
SANCTION TO Prosecute, 15 M.L.J. 489 = 
SCr.L.J. 118, 15 M. 224 = 2 M.L.J. 148 = 2 
Weir 174, 10 C.L.J. 564. 13 B. 384, 11 Bom. 
L. o5o • 

(1437)— Ss. 195. 439— See SANCTION TO 
Prosecute, 20 A, i = A.W.N. 1903, 171, A. 
W.N. 1907, 233. A.W.N. 1908, 273 = 5 A.L.J. 
749 = 31 A. 38 = 9Cr.L.J. 39 = 1 Ind. Cas. 569, 
23 C. 971, 27 M. 223 = 2 Weir 208 = 14 M.L.J. 
74, 6 O.C. 216, 2 P.W.R. 1909 Cr. =9 Cr.L.J. 
152 = 37 P.L.R. 1909=1 Ind. Cas. 93, 4 L.B.R. 
13S = 7 Cr.L.J. 416. 

(1438)— Ss. 195. 476— See SANCTION TO 
Prosecute, 7 .a. 871. 16 A. so, 18 a. 213, 
25 A. 234 = A.W.N. 1903, 31. 1 A L.J. 186, 
1 A.L.J. 395. 13 B. 109, 10 Bom.L.R. 28 = 32 
B. 184 = 3 M.L.T. 116 = 7 Cr. L.J. 36, 23 0. 
532, 34 C. 848 = 11 C.W.N. 712 = 5 Cr. L.J.- 
480 = 6 C.L.J. 531. 4 C.W.N. 366, 13 C.W.N. 
398, 13 C.W.N. 1038, 2 Weir 168, 9 Cr.L.J. 
181 = 1 Ind. Cas. 220. 

(1439) — Ss. 195, 487, 537— See SANCTION TO 
Prosecute, 27 C. 452 = 4 C.W.N. 694. 

(1440) — Ss. 195, sub-sec- 1, cl. (6), 503 — See 
SANCTION TO Prosecute, ll C.W.N. 909=6 
Cr.L.J. 160. 

(1441)— Ss. 195, 537 -See SANCTION TO PRO- 
SECUTE, 13 C.L.R. 117, 28 C. 217 = 5 C.W.N, 
291. 

(1442)— Ss. 195,369— See SESSIONS JUDGE, 
JURISDICTION OP, 23 B. 50. 

(1443 and 1444)— Ss. 195, 423, except. 1 id), 
435 (ItoS), 436,439 (lto4), 476— See SESSIONS 
JUDGE, JURISDICTION OF, 20 C. 633, 23 M, 
205 = 2 Weir 161. 
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Crim. Pro. Code (Acts Y of 1898, X of 1882 

X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

(1445 to 1447)— S. 195— See Nos. 39, 50,51, 60, 
125, 1058, 1063. 1248. 1250, 1251. 1267, 1278, 
1296, 1297, 1298, 1314. 1331, supra, and Nos. 
1463. 1475. 1476, 1489. 1585, 1879. 1925, 29.30. 
3142, 3148, 3183, 3185, 3220, 3265, 3516, 
infra. 

S. 196 ( = 1882. s. 196; 1872, s. 465; 1861, 

s. 166). 

See COMpr.AiN.\XT. 

See COMPL.VINT. 

(1448) — S. 196 — Scope of section — SuJ/iniency 
of order of Oover7imcnt.— At the trial on the 
prosecution of an Editor and Publisher of a 
new.spaper under s. 124-A, an order for the pro- 
sedition in the following terms was tendered in 
evidence. “Under the provision of s. 196, 
Crim. Pro. Code. 'SI. A. Baig, Oriental Translator 
to Government, is hereby ordered, bv H E. the 
Governor in Council to make a 'complaint 
againstMr. BalGangadhar Tilak. the Publisher, 
Proprietor and Editor of the Kesari, and .against 
Hari Narayan Gokhale, Printer of the said 
newspaper, in respect of certain articles appear- 
ing in the newspaper, under s. 124-A. of the 
I.P.C., and any other section of the said Code 
which may be found to be applicable to the 
case.” Held that the order was sufficient. 
Though the order be held not sufficient, the 
High Court had. under s. 532, power to accept 
the commitment. The object of s. 196 i.s to 
prevent unauthorized persons from intruding in 
matters of State by instituting State prosecu- 
tions and to secure that such prosecutions shall 
only be instituted under the authority of the 
Government. The section does not prescribe 
any particular form of order, and does not even 
require the order to be in writing. 22 B. 112 
[F., 35 C. 147 = 7 C.L.J. 49 = 7 Cr. L.J. 10; E. 

32 M. 3 = 5 M.L.T. 1. 16.j 

(1449) — S. 196 — Complaint Sanction — E.v- 

amination of complainant— Local Govermnent 

Presumption — Evidence Act Hof lb72), s.ll4. 
— S. 196 of the Crim. Pro. Code, requires 
that no case under s. 124-A of the Penal Code, 
shall be taken cognizance of except upon com- 
plaint made with the authority of the Local 
Government. Where the letter of authority 
did not specify the name of the accused, but be I 
was indicated from the first, and his name was 
supplied at the commencement of the Police 
Court proceedings, held it was a sufficient 
compliance with the section. The person who 
signs the letter of authority is not the complain- 
ant, and^ it is not necessary to take his 
examination under the law. The person who 
armed with the authority makes the application 
to the Court for the apprehension of the accused 
IS the complainant, and his examination is to 
be taken. A Presidency Magistrate need not 
at this stage administer an oath to the 
complainant nor reduce his complaint into 
writing. The authority under s. 196 need not, 
m the case of Local Government, be signed 
personally by the Lieutenant-Governor ; it is 


Crim. Pro. Code (Acts Y of 1898. X of 1882. 
X of 1872, XXY of 1861 and YIII of 1869) 

— continned. 

enough if it is signed by one of his accredited 
and Gazetted Officers. It must be presumed that 
all official acts have been duly performed, and 
s. 114 of the Evidence Act amply supplies all 
omissions in the method of communication of 
the sanction to the prosecuting officer and 
the ^^lagistrate, where the sanctions, as they 
originally stood, contained a misdescription of 
the articles on which the prosecution was 
based, and this was rectified bv a subsequent 
sanction filed in course of the trial, held, the 
petitioner was not prejudiced and the defect 
was cured by s. 537 of the Crim. Pro. Code. 
35 C. 141 = 2 M.L.T. 500 = 7 C.L.J. 49 = 7 Cr. 
L.J. 10. 

(1450) — Ss. 196, 236 — Graver offence not tri- 
able for wantof sanction — Conviction for minor 
affe^ice — Validity. — The accused was committed 
for trial on a charge under s. 116, I.P.C., of 
having instigated certain persons to commit 
dacoity. In the course of the trial, the Assist- 
ant Sessions .Judge added an alternative charge 
under s. 511 and convicted the accused of either 
instigating or attempting to commit dacoity. 
On appeal, the Sessions Judge reversed the 
conviction and acquitted the accused, as he 
was of opinion that the real charge which 
should h.ave been brought against the accused 
was an attempt to commit the offence of wag- 
ing war against the Queen, under 8. 122, I.P.C., 
and that if that charge could not be framed 
without the sanction of the Government which 
they refused to give, the accused should not 
have been brought to trial at all or, at most, 
should have been bound over to keep the peace. 
Held, on appeal from the acquittal, that 
because a charge could not be framed for the 
graver offence it did not follow that no pro- 
secution should be instituted on the minor 
charges which the evidence was sufficient to 
prove. The refusal of Government to prose- 
cute under s. 122 did not affect the accused’s 
liability to punishment under other section.^. 
The acquittal was set aside and the accused 
convicted of instigating or abetting the com- 
mitment of dacoity. 25 B. 90 = 1 Bom. L.R. 
653. CR . 5 M.L.J. I, 16 = 32 M. 3.J 

(1451)— Ss. 196, 532 and 531— Sec COMMIT- 
MENT TO Sessions Court, 16 P.R. 1890 Or. 

(1452)— S. 196— PENAL CODE, s. 121, 
L.B.R. (1872—1892), 389. 

(1453)— Ss. 196 and 537— See SANCTION TO 
Prosecute, 8 P.R. 1908, Cr. = 35P.W.R- 
1908 Cr. = 149 P.L R. 1908 = 7 Cr. L.J. 353. 

(1453-a)— S. 196— See Nos. 81, 1279, suprn. 

S. 197 ( = 1882, 8. 198 ; 1872, a. 466, parM 

1. 2. 3 and i; 1861, s. 167; Presidency 
Magistrate’s Act, 1677, s. 39). 

See COMPLAINANT. 

See COJfPLAlNT. 
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€rim. Pro. Code (Acts V of 1898, X of 1882, 
X of 1872. XXV of 1861 and YIll of 1869) 
— continued. 

(1454)— S. 197 i=Crini. Pro. Code, 1872, 
S.476] — Orderby Board of Itevenriedirecting an 
official charged with bribery to be tried by a 
particular tribunal, validity o/.—X charge of 
bribery, extortion and criminal intimidation 
was made against a Sub- Magistrate, and the 
Collector of the District reported the same to 
the Board of Revenue. The Board directed 
him to send the case for trial to some Magis- 
trate, other than the District Magistnitc or the 
Principal Assistant Magistrate. The District 
Magistrate sent the case for trial to the Senior 
Assistant Magistrate. Berhamporo, who con- 
victed the accused under s. Ifil, Penal Code. 
The Sessions Judge reversed the conviction. 
The Government did not appeal against the 
acquittal, but the case was referred to the High 
Court by the District JIagi.stratc under the 
iustructions of the Government. The High 
Court declined to interfere on the ground, U) 
that it bad not been shewn that the trial by the 
Senior Assistant Magistrate was without juris- 
diction and (2) that the question of jurisdiction 
was considered by the Sessions Judge and decid- 
ed adversely to the Government which had 
not appealed. 15 M. 36 = 2 Weir 218. 

(1455) — 6’. 197. — Sanction under s. 197 of 
the above Code is not necessary for the private 
prosecution of a person accused of an offence 
otherwise than in his capacity of a “ public ser- 
vant.” U.B.R. (1892—1896), Yol. I. 27. 

(1456)— 5s. 29? and 423 — Sanction to pro- 
secute Administrator General of Bengal — 
Administrator General appointed as .Iffjuiuis- 
Irator to the estate of deceased person — Prosecu- 
tion for ‘non-compliance with Municipal rules — 
Calcutta Municipal Act (Bengal Act III of 
1899), ss, 320 and 574. — Held, that the sanction 
of the Government under s. 197, Grim. Pro. 
Code, was not necessary to prosecute the 
Administrator-General of Bengal under the 
Calcutta Municipal Act for non-compliance 
with the requirements of the Act in respect of 
certain houses of which he was appointed 
administrator by an order of the Court on the 
death of the executors under the will of a de- 
ceased person, inasmuch as he was in charge of 
the premises not by virtue of his office. 30 
C. 927 = 7 C.W.N. 750. 

(1457) — Ss. 197, 527 and 177 — Power of 
hocal Government to specify Court for Iri’d of 
public servant irrespective of jurisdictions — 
Magistrate hound to receive complaint. — A 
Magistrate can take cognizance of offences 
which ho is competent to trv, subject to the 
provisions of s. 177, Grim. Pro. Code. That 
section directs that “ordinarily” an offence 
shall be inquired into and tried by a Court 
within the local limits of whose jurisdiction it 
was committed. The use of the word “ ordi- 
narily ” indicates that this rule is to be read 
subject to any special provisions of law which 
niay^ modify it, and the rule is relaxed or 
modified in several of the succeeding sections 
of the Code, and it must be read subject to the 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872. XXY of 186! and YIII of 1869) 

— continued. 

special provisions of s. 197, cl. 2. The power 
given in s. 197 (2) overrides the general rule 
contained in s. 177. Held, that the Local 
Government wa.s entitled to specify any Court 
for the trial of a public servant, charged with 
offences under ss. 161 and 164. I.P.C.. commit- 
ted in Upper Burma, within the local jurisdic- 
tion of the Judicial Commissioner. Upper 
Burma, and that a Magistrate within the 
jurisdiction of the Chief Court of Lower Burma, 
who refused to receive .a complaint presented 
by the Government Advocate, Jlandalay, 
erred in holding that ho had no power to 
receive the complaint. 4 L.B.R. 265 = 8 Cr. 

L. J. 70. 

(1458)— S. 197— 5e<j M.\D. ACT 1 OF 1884, 
s. 341. 25 M. 15 = 2 Weir 223. 

(1458-n)— S. 197— Sec PUN. ACT XIII OF 
1884, s. 8, 14 P.R. 1890 Cr. 

(1459)— S. 197— See FALSE EVIDENCE, 23 

M. 223=1 Weir 162. 

(1460)— Ss. 197, 532 -See High COURT, 
JURISDICTION OF, 9 B. 288. F.B. 

(1461)— S. 197— See MAD, REG. XI OF 1816, 
23 M. 540 = 2 Weir 222, 

(1462 and 1463)— S. 197— See SANCTION TO 
Prosecute, 4 B. 357, 4 M.L.T. 473. 26 C. 
852 = 3 C.W.N. 539, 9 M. 439 = 2 Weir 213, 16 
M. 468 = 3 M.L.J. 227 = 2 Weir 220,27 M.54. 4 
M.L.T. 473 = 32 M. 255 = 9 Cr. L.J. 89 = 3 Ind. 
Cas. 387, 1 Weir 243, 2 Weir 213 = 7 M.H.C. 
58. 2 Weir 221, Col. Dig. Cr. 85 of 1877, 9 
P.L.R. 1905, 27 M. 54. 

(1464 and 1465)— Ss. 197,215. 2.35, 532— See 
SANCTION OF Prosecute. 13 C. P.L.R. 126 
Or., 13 C.W.N. 1062. 

(1465-rt)— S. 197— See Nos. 99, 1288, 1445, 
.sjtprn, and No. 3552, infra, 

S. 198 ( = 1882, s. 198; 1872, s. 142, para 

2; 1861, s. 177). 

See Complainant. 

See Complaint. 

(1466) — S. 198 — Bigamy, charge of —Persons 
competent to complain. — The brother of the 
second (bigamous) husband of the accused is 
not a “person aggrieved,” within the meaning 
of s. 198, Crim. Pro. Code. He is, therefore, 
not competent to prefer a charge of bigamy. 
25 A. 132 = A.W.N. 1902, 198. fP.. 3 C-L.J. 
38 = 3Cr.L.J. 187, 11 O.C. 148 = 7 Cr.L.J. 457] . 

(1467) — S. 198 — Complaint need not speci- 
fically allege under what section of I.P.C., the 
offence falls. — S. 198 is intended to prevent 
Magistrates from enquiring into cases coming 
under ss. 493 to 496, unless the husband or 
some person aggrieved lodges a complaint. It 
is not necessary that a complaint should state 
precisely the section of the Code under which 
the accused shall be charged. It is sufficient 
if the complainant lays before the Magistrate 
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Cpim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 


matter which, if proved, would be sufficient to 
warrant a commitment under s. 494. although 
the complaint alleged facts which seemed to 
constitute the offence provided for bv s 498 
25 A. 209 = A.W.N. 1903, 7. l/ 2..3C.L.J; 38 = 
3 Cr. L.J. 187]. 


(1468) — S. 19 $ — “ Person aggrieved" — Defa- 
ination of a Hindu iridoiv— Complaint hij brother, 
wheOier valid. Where imputations were made 
against the character of a Hindu lady, a widow 
living in her brother's house, held, that, having 
regard to the circumstances and conditions 
under which people live in that part, the brother 
was a person aggrieved within the m&ming of 
s. 198 of the Crim. Pro. Code, and it was 
competent to the Court to take cognisance of 
the offence of defamation upon his complaint 

32 C. 425 = 8 C.W.N. 515. 3 C.L.L 38; 

D., 32 C. 1060 = 9 C.W.N. 847 = 2 C.L J. 3961. 


(1469) 5. 19$— ‘Offence relating to marriage 

^Bigamy —Cognizance of offence— Per sem 
aggrieved, meaning of — Person competent to 
institute and carry on proceeding— Father of a 
lunatic, whose wife has been married a second 
time, if an aggrieved person in the legal sense — 
Penal Code. s. 494 . — It is impossible to lay 
down any inflexible rule for determining, in 
every case, whether the complainant is a person 
aggrieved by the offence alleged within the 
meaning of s. 198 of the Crim. Pro. Code ; it 
must be determined, in each case, according to 
its own circumstances, whether the complainant 
can be said to be in a legal sense a person 
aggrieved. Where the complainant is the head 
of his family, his son is a lunatic and his 
daughter-in-law had been living under his ! 
protection and an allegation is made that she 
was taken away to the house of her father and i 
subsequently married to another person, the I 
offence, if true, seriously affects his reputation i 
and status in society and the father-in-law is ' 
a “person aggrieved.” within the meaning of I 
s. 198 of the Code and is competent toinstitute ' 
the complaint. Per MOOKERJEE, J.— The i 
grievance referred to in the words “person ^ 
aggrieved” in s. 198 of the Code does not , 
contemplate any fanciful or sentimental ; 
grievance : it must be such a grievance as the : 
law can appreciate ; it must be a legal grievance 
and not a pro ratione voluntas reason. 3 i 
C.L.J. 38 = 3Cr. L.J. 187. ! 


(1470)— 5. 198— Imputation of unchastity 
against wife — Complaint by husband — Penal 
Code, s. 499, Expl, I .—Having regard tc Expln . , 
1 to s. 499, Penal Code, the husband is a person 
.aggrieved within the meaning of s. 198, Crim. 
Pro. Code, in a case in which the imputation 
of unchastifcy is made and published in respect 
of his wife. 18 M.L.J. 224 = 2 Cr. L.J. 38lV 


(1471) — S, 198 — Complaint under s. 494 
Pe^l Code— Aggrieved party— Mother of a 
minor husband, if aggrieved party .—The words 
some person aggrieved ” imply that in some 
cases there may be more persons aggrieved than 


j one, as for instance, whore a numberof persons 

arc def.imed by a single statement or where a 
j of persons are equally injured by a 

j criminal breach of trust. But the mother of 
I a minor husband, aged sixteen, is not a person 
I aggrieved within the meaning of s. 198, Crim. 

Pro. Code, for the purpose of making the com- 
’ plaint under s. 494, Penal Code. 2 Weir 231. 

1 (1472) — S.19S — ^'Person aggrieved" — Bigamy 

Complaint by a brother of the husband — 

Indian Penal Code, s. 495.— Held, that a 
I brother of the husband of the woman who com. 

mitted bigamy is not, as such, a person aggriev- 
I ed within the meaning of s. 198, Crim! Pro. 
j Code upon whose complaint the Court could 
1 take cognizance of an offence of bigamy. 11 

! O.C. 148 = 7 Cr. L.J. 457. 

j (1473) — S. 19S ( = Crim. Pro. Code, 1872, 

' s. 468),- — An offence committed before or against 
' a Criminal Court within the meaning of. s. 468, 

, Crim. Pro. Code does not include a falsecharge 
j made in a petition presented to the police. 

I Colm. Dig. Cr. 28 of 1875. 

(1474)— S. 19$ i^Crim. Pro. Code, 1872, 

I S.46S) — Subordinate Court . — An officer invest- 
ed, under s. 16 of the Act XIV of 1865, with the 
powers of a Deputy Commissioner is a Court, 
to whom the Tahsildar from whom such 
officer hears appeals, is subordinate within the 
meaning of s. 468, Crim. Pro. Code, 1872. 
Colm. Dig. Cr. 60 of 1876. 

(1475)— 5.S. 198, 195 ( = Crim. Pro.Code. 1872^ 

$s. 468, 469) — Revenue Courts, whether Civil 
Courts. — Held by the Full Beyxch iSpankit., 
doubting) : — A Revenue Court is a Civil 
Court within the meaning and intent of 
ss. 468, 469. Crim. Pro. Code. 2 A. 633, F.B. 
[F,, 10 A. 582 ; R., 97 P.L.R. 1903]. 

{U76)—Ss.29S, 195i = CHm. Pro. Code, 1872, 
ss. 468, 469) — Sayiction to prosecute granted by 
Munsiff — Appellate powers of Bistrict Judge.'^ 

No appeal lies to a District Judge from a sanc- 
tion accorded by a Subordinate Court of the 
first instance to the institution of a prosecution, 
in cases in which such a sanction is required- 
6 N.W.P. 124. iD., 1 A. 17, F.B], 

(1477)— Ss. 198, 487 ( = Crim. Pro. Code, 
1872, ss, 46H, 4731 — Offence of preferring a false 
charge to the police — Jurisdiction. — Where, on 
a charge of theft being preferred to the police, 
they brought it to the notice of the Magistrate, 
who directed them to investigate the truth of 
it, and on the police reporting that the charge 
was false, the Magistrate took proceedings 
against the person preferring the charge 
under s. 211, I.P.O., held, that the Magistra^ 
was not precluded from trying the case hiin8«“» 
by reason of the provisions of ss* 468, 473. 
Crim. Pro. Code, as the charge was made to 
the police and not to the Magistrate, and that 
neither the Magistrate’s sanction nor that o 
some superior Court wa.** necessary to its tr^' 
by another Magistrate. 3 A. 822. [R-. 

707, F.B] . 
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Grim. Pro* Code (Acts Y of 1898. X of 1882, 

X of 1872, XXY of 1861 and YIU of 1869) 
— continued. 

(1478)— Ss. 296‘, 476, 4S7 { = Crivi. Pro. 
Code,187a.$s.468,471, 473)— Trial for olf'ences 
against public justice — Jurisdiction. — The only 
case where a Criminal Court cannot itself try 
an offence committed before it, is that described 
in s. 473, Grim. Pro. Code, which relates exclu- 
sively to contempts of Court. A charge under 
s. 19'3. I.P.C., not being in contempt of Court, 
the Magistrate before whom the offence was 
committed may himself trv the case. 1 A. 
162. lOvetrtiled, 1 A. 625, F.H. ; Diss., 1 B. 
811]. 

(1479)— S. 198— See ABETMENT. 8 P.R. 1891 
Cr. 

(1480)— S. 198— See ADULTERY, Cr. Rg. 7 
of 1386. 

(1481)— S. 198— See BIGAMY. 26 C- 330, 10 

B. 340. 

(1482)— Ss. 398, 200, 503 (1. 2. 3), 537— Sec 
Commission, 10 P.R. 1896 Cr. 

(1483)— S. 198— Sec COMPL.\INT, 10 A. 39. 
Rat. Un. Cr. C. 327=Cr. Rg- 14 of 1SS7, 24 
P.R. 1884 Cr. 

(1484)— S. 198— See Defamation. 18 P.R. 
1889Cr.. 8P.W.R. l903Cr.=7Cr. L.J. 290 = 
112 P.L.R. 1908=10 P.R. 1908 Cr. 

(1485)— Ss. 198, 345— See DEFAM.\TI0N, 14 
M. 379 = 2 Weir 230 = 1 M.L.J. 242. 

(I486)— Ss. 193, 439. 520— Sec DEFAMA- 

TION, 3 P.W.R. 1909 Cr.=9 Cr. L.J. 154 = 1 
Ind. Cas. 99. 

(1487)— S. 198 — See FALSE CHARGE, 10 

C. L.R. 4. 

(1488-1489)— S. 198 -See SANCTION TO 
Prosecute, 2 B. 384, 2 B. 48i, 4 B. 479, 5 B. 
137, Rat. Un. Cr. C. 78, 8 0.435 = 10 C L.R. 
46, 6 M. 29 = 2 Weir 173, Col. Dig. 69 of 1876, 
A.W.N. 1882, 84, 3 A. 508. 

(1490)— Ss. 198, 476— See SANCTION TO 
Prosecute, 3 A. 62, Rat. Un. Cc. C. 132. 

(1490-a»— S. 198— See Nos. 114, 1250, 1280, 
1281, 1282. 1285, 1299. 1350, 1351, 1400, supra, 
and Nos. 1606, 1621, 1622, 1523. infra. 

S, 199 (=1882, B. 199 ; 1872, 88. 478, 479 ; 

1361,8.178). 

See Complainant. 

» Complaint. 

(1491) — S- 199 (—Crim* Pro. Code, 1872, 
s. 478) — Charge of adultery — Complaint by 
husbandt — If a criminal ■ charge of adultery is 
to be preferred, a formal complaint of that 
offence must be instituted in the manner pro- 
vided by the law, and if it is not, s. 478 will 
not have been satisfied. When the husband 
preferred against the accused a complaint of 
rape on his wife, but not of adultery, lUld, that 
the mere oiroumstance of the husband appear- 
ing as a witness in the prosecution for that 


Crini. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and VIII of 1869) 

— continued. 

offence could not be regarded as amounting to 
the institution of a complaint for adultery in 
the sense of s. 478. 5 A. 233. [F. , 29 C. 415, 

27 M. 61=2 Weir 236 ; /?., 10 A .30 = 7 A W.N. 
264, 30C. 910 = 8 C.W.N. 17, F.B.] 

(1492)— S. 199, Crim. Pro. Code — Conviction 
under s. 498, Penal Code. — If no complaint is 
made by any person of an offence under s. 408, 
proceedings cannot be initiated on a police 
charge sheet. 2 Weir 235. 

(1493) — S. 199 — Prosecution for adultery — 
Minor husband. — A minor husband cannot be 
represented by another in a prosecution for 
adultery. 2 Weir 235. 

(1494) — S. 199 — Jurisdiction to inqiiireinto 
offence under s. 498, Penal Code — Husband 
plinq complaint — Subsequent death of hits- 
band— Its effect on jurisdiction — Criminal 
prosecution, abatement of . — A Courthas no juris- 
diction to inquire into an offence under s. 498 
of the Indian Penal Code, until a complaint 
is filed by the husband. Once it is done, the 
jurisdiction is restored and the death of the 
husband cannot have the effect of destroying 
the jurisdiction. There can be no abatement 
of a criminal prosecution. 1 S.L.R. Cr. 72 = 

8 Cr. L.J. 190. 

(1495) — S. 199 — Cornplaint under s. 498, 
Pciuxl Code, by nepheiv — Illness of the husband 
— Whether amounts to 'absence' — Construction 
of ‘in his absence.' — Where one K was bedrid- 
den with paralysis, and his nephew filed a 
complaint against several accused, alleging that 
they enticed away K’s wife with criminal in- 
tent, held, that the effect of the words, ‘ iu his 
absence’ in s. 190 of Grim. Pro. Code, is a limit 
to the right of the caretaker, and that, although 
the wife was in charge of a caretaker, yet the 
complaint of the caretaker would not give the 
jurisdiction unless the husband be absent. The 
‘ absence ' must be absence from the place. 
The Legislature has made no provision for the 
protection of the lunatic, paralytic or invalid 
husbands, and the word ‘absence’ cannot be 
taken to include such cases. 3 S.L.R. ISCr. = 

9 Cr. L.J. 450 = 1 Ind. Cas. 941. 

(1496) — Ss. 190 and 238 — Prosecution' under 
s. 498, Penal Code, without any complaint by 
the husband of an offence under s. 498. Penal 
Code. — S. 199 of the Code says that no Court 
shall take cognizance of an offence under s. 493 
: of the Penal Code, except upon a complaint 
made by the husband of the woman. This 
means a complaint made by the husband of an 
offence under s. 498, not any complaint made 
by the husband. Where a person was charged 
with kidnapping or with abduction and the 
Judge convicted the accused on the evidence, 
merely, of an offence under s. 498, held, that 
the conviction was wrong as there was no 
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Crlm. Pro. Code (Acts Y of 1898, X of 1882. 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

specific complaint by the husband of an offence 
nnder s. 49S of the Penal Code. 27 M. 61 = 2 

Weir 236. (i?., 9 Bom. L.R. 148 = 31 B. 218 

— 5 Cr. L*J, 164 j . 

5 A. 233, 

24 W.R. 18 Cr.. 2 Weir 235 = 4 M.H.C. App. 55. 
(1498)— S. 199— See Chakge, A.W.N. 1882, 

1G5. 

(1499) — S. 199 — See COMPLAINT, 17 C P L 
R. 105, lOP.R. 1883 Cr. 

(15W)— ^s. 199 and 200— See COMPLAINT 
Rat. Ln. Cr. C. 584. 

(1501)— s. 199— Sec Magistrate, Juris- 
diction OF, A.W.N. 1899, 212. 

Rape, 29 C. 415 = G C. 

W.rv, 0/7* 

(1503-a) — S. 199 — See Nos. 82, 1281 1283 
stipra, and Nos 1730. 3041, ui/ra. ' ’ 

S. 200 ( = 1882, 6. 200; 1872, ss 44,144; 


1861, SB. 66, 273). 

See Complainant. 

See Complaint. 

(1504)— S. 200(=Crim. Pro. Code, 1661, s. 66) 

Prescribed mode of ascertaining the matter 
of a complaint . — The prescribed mode of ascer- 
taining what a complaint is, is to examine the 
complainant and to reduce his examination to 
writing. It is irregular to endorse and return 
to a party his petition or complaint alleging an I 
offence. Such papers form part of the records 
of a Magistrate’s Court and should not be i 
returned to the party. What the party is 
entitled to is an authenticated copy of the 
Magistrate’s order on a proper stamp.' 2 Weir 
2S7« 

(1505)— -S. 200. The procedure applies also 

(l°89nX‘,\ol 

(1506)— Ss. 190, 198 { = ss. 44 and 142 

Cnm. Pro. Code, 2«7V).-Where a Sessions 

Judge ordered a certain person to bo brought 

to trial, the order was forwarded by the District 
Magistrate to his Subordinate Magistrate for 
compliance. The Subordinate Magistrate then 
committed the person, after holding a prelimi- 
nary enqui^ry to the Court of Sessions for 
trial, field that the committing Magistrate’s 
proceedings were without jurisdiction, as he was 
not invested with powers under s. 142 of the 
Lode, as the case was not transferred to him 
under s. 44 of the Code and the Sessions 

Dig.^Cr.'sTofTsTC “ Colm. 

(1607)“ 5s. 200 and 202— Police-report 

form— Order on police to submit— Legality.— 

On the report of the police that one W had 
edged a false information of theft against the 


; Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1£72. XXY of 1861 and YIXI of 1869> 
— continued. 

accused, the Deputy Magistrate made an order 
i that W should be called upon to show cause 
why he should not be prosecuted under s. 211, 
I.P.C. Subsequently, on the report of a Sub- 
. ordinate Magistrate, who held an enquiry into 
I the matter, the District Magistrate in charge 
wanted to examine a certain woman, Lochu, 
before passing final orders ; but for some unex> 
plained reasons, on the date fixed for the exa- 
mination of the woman, the said Deputy 
I Magistrate recorded the following order 
I have gone through the evidence and find 
I there iso. prima facie case against the accused. 
Call for A-form, and Lochu, being a creature 
of his, need not be examined.” Held, that the 
order passed by the Deputy ^lagistrate directing 
the police to send up A-form ag.ainst the 
accused was without jurisdiction and must be 
set aside, inasmuch as the Deputy Magistrate 
passed the order without having proceeded in 
accordance with the provisions of s. 200 or 
R. 202, Crim. Pro. Code, and as, moreover, at 
the time the order was passed, there seems to 
have been before him no materials, which 
would have warranted him in either directing 
the issue of process against the accused or in 
directing the police to send up the A-form. 
lOC.W.N. 773 = 3 Cr. L.J. 471. 

_ (1308) 5s. 200 and 202 — Complaint — Judi~ 

cial inquiry — Cognizance— Jurisdiction.— Ov, 
the complaint of a person, who had no personal 
knowledge of the matter complained of, a 
judicial inquiry was directed, and on the 
report thereof, proceedings were taken. Held 
that there was no complaint under s. 200, Crim. 
Pro. Code, properly so called, on which a 
judicial inquiry* could be directed. The pro- 
ceedings were quashed. H C.W.N. 170 = & 

Cr. L.J. 13. 

(1509) — Ss. 200, 203 — Applicability to s. 552. 

— The provisions of ss. 200 and 203 do not 
apply to s. 552 where no offence is alleged. 4- 
Boro. L.R. 609. 

(1510)— Ss. 200, 203, 204— C&mplaint— Ex- 
amination of complainant by Subordinate Jin- 
gistrate — Order passed by District Magistrate- 
Order in the absence of the complainaid — 
Directions by District Magistrate. — A direction 
by a District Magistrate, that as regards a 
particular class of cases. Subordinate MagiS' 
trates taking cognizance of them are not to 
pass orders under s. 203 or s. 204, Grim. Pm. 
Code, but to submit them to him, is clearly 
illegal. The Magistrate, who receives acorn- 
plaintandexamines the complainant.must deal 
with it himself under s. 203 or s. 204 of tho 
Code and cannot send it to the District 
Magistrate for orders. It is improper for a 
Magistrate to dismiss a complaint while sit- 
ting in his private room and without giving 
complainant or his pleader an opportunity ox 
being heard. 10 C.W.N. 1086 = 4 Cr. L.J. 219. 

(1611)— 5s. and 455 {^Crim.Po. Cod^ 
1882, ss. 200, 486) — Appearance in open 
o/pardanashin t^licants, — Held that, althoogh 
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Crlm. Ppo. Code (Acts Y of 1898. X of 1882, 

X of 1872, XXY of 1861 and YIIl of 1869) 
— continued. 

s. 200, Grim. Pro. Code, applies to maintenance 
cases, yet pardatuishin applicants need not 
necessarily appear in open Court out of purdah. 

S.C. 142, Oudh. 

(1512)— Ss. 200, 533— Statement of complain- 
ant, defectively recorded.- There is no provision 
with regard to complaints analogous to that 
contained in s. 533, with reference to confes- 
sions or other statements of an accused person. 

6 C.W.N. 840. 

(1513)— Ss. 200, 537— Non-compliance ivith 
the j>fovisions of s. 200, effect of- — S. 537 docs 
not apply to a non-compliunce with the provi- 
sions of s. 200 in the recording cf the statement 
of the complainant. 6 C.W.N. 840. 

(1514)— Ss. 200, 190 (=ss. 44, J4i, Grim. 
Pro. Code, 1872)— See ACT I OF 1871, 2G P.R. 
1379 Cr.. F.B. 

(1515 and 151G)— Ss. 200, 202— See COM- 
PLAINT, 18 A. 221, Rat. Un. Cr. C. G25 = Cr. 
Rg. 51 of 1892, Bat. Un. Cr. C. 954, 2 Weir 
22=2 Weir237=7 M.H C. App. 31, 11 C.W.N. 
170 = 5 Cr.L J. 13, A.W.N. 1884,47. 

• (1517 to 1519)- Ss. 200, 202, 203, 204. 403, 
407— See COMPLAINT, A.W.N. 1881, 23, 14 C. 
41. 13 B. 600. 

(1520)— Ss. 200, 202, 303— Sec COMPLAINT. 

3 C.W.N. 17. 

(1621)— Ss. 200, 190, 198, 253, 426, 439 (1 to 
4), 440 — See DISCHARGE OF ACCUSED. 6 M. 
25. 

(1522)-Ss. 200, 190, 198, 258, 438, 436— See 
Discharge of accused. Rat. Un. Cr. C. 
76. 

(1623)— Ss. 200, 190, 198. 253, 435 (1 to 3). 
486, 438 (D— Sec Magistrate JURISDICTION 
OF, 2 B. 534. 

(1624) -Ss. 200, 243, 244, 262— See PRAC- 
TICE AND Procedure. U.b.R. (1897—1901), 
Vol. I. 67. 

(1624-n)— S. 200— See Nos. 38, 49, 80. 331, 
1018, 1158, 1252. 1253, 1265. 1284, 1285, 1286. 
1802, 1811, 1352. 1482, 1500, supra. 

8.201. para 1 ( = 1882, 8.201; 1872, 

s. 146) ; para 2, new. 

Sec Complaint. 

(1625) — S. 20] — Examination of complainant 
upon oath. — When a written complaint made 
before a Magistrate is obscure or vague, 
the Magistrate is bound to examine the 
complainant at sufficient length for the purpose 
of clearly ascertaining the allegations on which 
the complaint is based. When, however, the 
complaint is made in writing and is sufficiently 
clear, it may frequently bo a sufficient com- 
pliance with a. 201 if the Magistrate reads it 
overto the complainant and the latter is asked 
on oath to subscribe to it. 6 Bom. Ii>R. 662. 


Grim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

(152G)— Ss. 201, 202, 203— Sec PENAL 

Code, s. 211, 12 Bom.L.R. 229. 

(1526-a)— S. 201— See Nos. 40, 1302, 1518, 
1519, supra. 

S. 202 ( = 1882, s. 202; 1872, s. 146; 1861, 

s. 180). 

See Complaint. 

(1527) — S.202—Asceriainvig of the truth of 
the complaint before issuing process. — A j\Iagis- 
trate having jurisdiction to ascertain the truth 
of the complaint may, before issuing the pro- 
cess. under s. 202, take any preliminary steps 
for finding out whether the complaint is true 
or not. He may call upon the accused to sho^\ 
cause why a process should not issue against 
him. Accused may appear or not in obedience 
to this, whereas, under a process issued under 
s. 202, the accused is bound to appear. 6 Bom. 
L.R. 91. 

(1528)— 5. 202 i = Crim. Pro. Code, 1882, 
s. 202) — Presentation of complaint — Duly of 
Magistrate.— It is the duty of a Magistrate, on 
a complaint being presented to him, to exa- 
mine the complaintiijt and then either to issue 
process or make an order under s. 202, Crim. 
Pro. Code. Rat. Un. Cr. C. 368 = Cr. Rg. 17 
of 1888. 

(1529)— S. 202 { = Crim. Pro. Code, 1862, 
$. 202)- Public servant as accused — Calling for 
report— Validity.— S. 202 does not contemplate 
that any report can bo called for from an 
accused, if the accused happens to be an officer 
subordinate to the Magistrate. A dismi.ssal of 
a complaint on a perusal of such a report is 
irregular, and the order of me Magistrate 
refusing to entertain the complaint for such 
reason will be set aside. 14 C. 141, (,/i.. Rat. 
Un. Cr. C. 954 ; Diss., 28 A. 421= A.W.N. 1906, 
76 = 3 A.L.J. 224 = 3 Cr. L.J. 327J. 

(1530) — S. 202 I -Crim. Pro. Code, 1882, 

2(j2) — lieference to Police for inquiry and re- 
porL —A reference to the polico, under s. 202. 
can be made only before inquiry begins, and 
cannot be made after evidence has been taken 
for the complainant and process issued. In 
order to make such reference, the section pro- 
vides that process may be postponed. 9 M. 
282 = 2 Weir 243. 

(1531) — S. 202 — Postponement of issue of 
process without recording reasons. — Under 
s. 202, a ^lagistnite distrusting the statement of 
the complaint may record his reasons when the 
complainant is examined, and may then post- 
pone the issue of process for compelling the 
attendance of the person complained against, 
and inquire into the case himself or direct 
local investigation by a subordinate officer or 
by a police officer for the purpose of ascertain- 
ing the truth or falsehood of the complaint. 
The failure of a Magistrate to record the reason 
is at most an irregularity and it is not a 
ground for setting aside an order for post- 
ponement, unless it has occasioned a failure of 
justice. 25 H. 546 =2 Weir 245. 
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(Acts Y of 1898. X of 1882 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

(1532) — 5. W2 — Postpfynement of issue of 
J^ocess and reference to police in petty cases.— 
It is an abuse of powers given by s. 202, to refer 
petty cases, e.g., 2 LQ assault of a petty character 
to the police for enquiry ; the proper course for 
the Magistrate is to take action on the com- 
plaint at once, unless it is nianifestlv false in 
which compensation can be made to the 
accused by a summary order. 19P.R. 1894 Cr. 

(1533) S- 202 (=Criy)). pro. Code, 1^72, 

o of accused on report by 

Subordinate Magistrate nithout examining 
pi osecution u itnesses . — In a case sent up by the 

police, the District Magistrate sent the accused 
ni the custody of police to a subordinate 
Magistrate for enquiry and on receiving the 
latter s return, discharged the accused without 
taking the evidence of witnesses named for the 
prosecution. Held, that the discharge was 

illepl and the case ought to be re-tried. 8 P. 

Re 1880 Cr* 


(1534)--Ss. 202, 14S and 2V3— Local investi- 
gation— Powers of Magistrate— IVhether Magis- 
trate can give evidence in a case tried by him.— 
There may be cases, in which it is desirable 
that a judicial officer should seethe place, in 

which an occurrence which is the subject of a 

judicial investigation before him has taken 
place, in order to enable him to understand the 
evide^e which is laid before him ; but when 
an officer visits a place for this purpose he 
should take care that no information reaches 
hiin with reference to the occurrence, which 
he IS to investigate, beyond what he acquires 
from the view of the place. When there is a 
dispute as to the exact spot in which the 
^currence is said to have taken place, he 
must defer his visit to the spot until he 
has heard the whole of the evidence. Where 
a Magistrate who was trying a case of some 
complexity arising out of disputed boun- 
daries to land made a very careful and con- 
scientious investigation of the locality, such 
as would properly be made by a person whose 
duty It was to get at the facts with a view 
o lay the same before some tribunal, but 
the information which he sought and obtained 
was not guarded by the safe guards, by which 
Statements on ^yhich a Judge or a .Magistrate 
exercising judicial functions can act, must be 
guarded, held, that the notes of the JIagistrate 
should not be put on the record, although the 
Magistrate tendered himself, while trying the 
^ witness to be cross-examined by 
either the prosecution or the defence. Held, also, 
^at the case should be transferred to another 
Ma^strate. [F , 6 M.L.J. 143 = 19 M. 263 = 2 
Weir 725 ; R., 19 A. 302.] When a Judge is 
the sole Judge, both of law and fact, he cannot 
give evidence before himself. Therefore the 
6Ugg^tion of the htogistrate in 1 supra, that he 
would enter the witness-box and be examined 
and cross-examined by pleaders of the party on 
the information acquired by the local enquiry 


Cpim. Pro. Code (Acts Y of 1898, X of 1882f 

X of 1872. XXY of 1861 and YIII of 1869) 

— continued- 

was one which would be impossible and bo 
Illegal for him to carry out. 21 C. 920. (F., 6 

= 263 = 2 Weir 725 ; R., A.W. 

N. 1904, 157 = 27 A. 33]. 

(1535) Ss. 202, 203- -Dismissal of complaint 
on police investigation.— dismissal of a 
complaint, after considering the result of a 
police investigation directed by a Magistrate 
under s 202, is authorised bv s. 203. 6 Bom. 
L.R. 662. 

(1536)— Ss. 202 and 203 — Dismissal of cowi- 
plaint without observing the procedure laid down 
in the sectum. A ^lagistrate transferred to hia 
own file a case pending before a Subordinate 
Magistrate and referred it to the police for in- 
qiiiry, on the ground that the police who had 
investigated a charge of misappropriation 
brought against the complainant and his 
brother, must know a good deal about the 
matter. On the receipt of a report from the 
police, the I^Iagistrate dismissed the complaint. 
Held, that the order of dismissal was not proper, 
as the Magistrate had not followed the pro- 
cedure prescribed bv ss. 202 and 203. 2 Weir 
244. 

(1537)— 6’5. 202, 203 and 337— Failure to 
comply until the provisions ofs. 202 — Effect of, 
on dismissal of complaint — Failure by Magis- 
trate to record his reasons for doubting the 
truth of a complaint as required by s. 202, is an 
irregularity which, under s. 537, unless it 
occasions a failure of justice, is no ground for 
setting aside an order of disiniss.al of complaint 
under s. 203. 2 Weir 244. fF., 25 M. 546 = 

2 Weir 245] . 

(1538)— 5s. 202, 433 ( = Crim. Pro. Code, 
1632, ss. 202, 433) — Dismissal of complaint 
— Complainant having no personal knowledge of 
facts complained of. — Under s. 202, Crim. Pro. 
Code, the evidence need not be confined to that 
of the complainant. The section leaves it in 
the discretion of the Magistrate to examine 
such witnesses and make such enquiries as be 
thinks fit. A complaint should not be dismiss- 
ed on the ground that the complainant has no 
personal knowledge of the circumstances alleged 
by him. The Magistrate should allow the 
complainant to bring forward evidence to prove 
them. Rat. Un. Cr. C. 669 = Cr. Rg. 27 of 1893. 

(1539) — Ss. 202, 203 — Departmental enquiry 
previous to complaint. — A departmental en- 
quiry previous to the complaint, in which the 
person complained against has been exone- 
rated, is no substitute for the enquiry or 
investigation directed by e. 202, Crim. ?«>• 
Code. 33 P.R. 1887 Cr. 

(1540)— Ss. 202, 203, 437 and 439— Dismissal 
of complaint by Presidency Magistrate — Poto^ 
of High Court to direct further enquiry — -S- 
Charter Act — Potcers of investigating effieer- 
The powers of the High Court, under a. 203. 
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Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and YUI of 1869) 

— continued. 

interfere with orders of a Presidency ilagis- 
trate, are limited. ^Vhere a Presidency Magis- 
trate dismisses a complaint under s. 203. the 
High Court cannot direct a further enquiry 
under s. 437, nor can they interfere under 
s. 439, although the order of the Magistrate, 
dismissing the complaint, might not bo quite 
proper. They can only act under s. 15 of the 
Charter .\ct, but the question of propriety or 
impropriety of the order does not strictly come 
within the authority vested by s. 15 of the 
Charter Act. There is nothing in s. 202 to 
prevent an investigating officer from making a 
full enquiry*, by obtaining information from 
the complainant and his witnesse?, and the 
defendant and his witnesses, if any. 33 C. 
1282 = 5 Cr. L J. 83. 

(1641)— Ss. 202, 203 aiui 4H—Ma(jistfaic not 
recording reasons as required by ss- 202 and 
.203— Effect — Effect of statement under s. 44 J.— 
Mere omission by a Magistrate to record his 
reasons before referring a case under s. 202 for 
enquiry by the police, and for dismissing a 
complaint under s. 203, is an irregularity. 
But a statement filed under s. 441 supplies the 
omission. So, after the filing of such a state- 
ment, such an omission does not call for the 
interference of the High Court with an order 
made under those sections. 5 M.L.T. 79=2 
Ind. Cas. 618. 

(1542)— Ss. 202, 204, 242, 244 and 439— Case 
being tried by a Magistrate u'ho issued process 
on complaint without inquiry under s- 202 — 
District Magistrate ordering the police subse- 
quently to make independent investigation even 
os hec^of Excise Administration illegal — Inter- 
ference by the Chief Court — Excise Act XII of 
1396 . — A complaint was filed on behalf of the 
Collector in the Court of a Magistrate of the 
first class, against S, under s. 49 of Act XII of 
1896. Process was issued under s. 204, Crim. 
Pro. Code, without any inquiry under s. 202. and 
proceedings under ss. 242 and 244 of the same 
Code, were also taken by the said Court. 
Notwithstanding this, the said Collector who 
also was the District Magistrate ordered the 
police to make independent investigation in 
the case. On being asked by the Chief Court, 
the District Magistrate explained he acted as 
Hoad of the Excise Administration. Held, 
that the procedure adopted by the District 
Magistrate as such or as a Collector, was 
wholly illegal and ultra vires. Held, also, 
that, when an illegal order is passed and action 
taken which involves matters coming within the 
purview of Law and Justice and within the 
scope of authority of the Courts, such author- 
ity cannoi be ousted by the mere ipse dixxt of 
the Officer, that he was not acting as a Judi- 
cial Officer, but in his executive capacity and 
the High Court can interfere on revision side. 
1P.W.R. 1908 Cr. = 4P.R. 1908Cp.=86 PL. 
Jl. 190^=7 Gr. L.J. 202. 

(1548)— Ss. 202 il), 340 and 526— Application 
for transfer of case — Complaint — Examination 

82 


Grim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and VIU of 1869) 

— continued. 

under s. 200 — Person complained against not 
allowed to cross-examine complainant' s u'itnesses 
in preliminary inquiry held luulcr s. 202 (i) 
U'helher any bias implied by refusal — Person 
complained against — Accused person. — A person 
complained against does not become an accused 
person, until it has been decided to issue process 
against him, under Ch. XVI of the Crini. Pro. 
Code. S. 340 docs not. hence, entitle a persoji 
complained against to be represented by a 
pleader during the preliminary inquiry which 
may be held under s. 202 (1). If he chooses to 
attend the proceedings, be may of course do so. 
like any other member of the public ; but he 
has no (ecus standi as a party, the purpose of 
the law being clearly to exclude him unttlsuffi- 
cient ground for joining him has been made out 
by the complainant. Where, therefore; a 
Magistrate acting under s. 202 (1), Crim. Pro. 
Code, refused permission to the person com- 
plained against to cross-examine the complain- 
ant’s witnesses and an application for transfer 
of the case was made to the Judicial Com- 
missioner’s Court on the ground, inter alia, that 
the Magistrate’s refusing permission to cross- 
examine the complainant’s witnesses gave 
cause to .apprehend some bias in his mind 
against the person complained against. Held, 
dismissing the application, that there was no 
reason to think that the Magistrate wa'^ biase<l 
against the accused or that the latter bad any 
plausible grounds for apprehending its existence. 
i N.L.R. 81 = 8 Cr. L.J. 20. 

(1544)— Ss. 202, 437 (=Crim. Pro, Code, 
1S32, ss. 202 and 437)—Pi!icharge of an ac- 
cused person— Order for further inquiry by 
police, validity of.—S. 202 has applicaticn only 
to a complaint of an offence on which the 
Magistrate does not deem it fit to issue a pro- 
cess. It does not authorise the police to hold 
what may be regarded as an inquiry into the 
propriety of an order of discharge already made 
by a Magistrate. The proper authority to in- 
quire whether there is ground for reviving the 
case, is the Magistrate himself who discharges 
the accused. He must take further evidence 
and then recommend to the District Magis- 
trate or the Scssious Court or the High Court 
that the prosecution should be revived, if the 
further evidence indicated such revival neces- 
sary in the interests of justice. 2 Weir 239. 

(1545)— ;S's. 202, 476— Absence of notice — 
Sanction. — Where a District Magistrate direct- 
ed a Deputy Magistrate to inquire into the 
truth of a complaint, and on receipt of the 
report from that officer, ordered the prosecution 
of the complainant for an offence under ss. 182, 
211 of the Penal Code, without giving him an 
opportunity to substantiate the truth of the 
complaint or show cause against the order, held 
that the order was illegal. A.W.N. 1900, 187. 

(1546)— Ss. 202, 356 ( = CVi?«. Pro. Code, 
Act X of 1832, ss. 202,356)— Direction by District 
Magistrate to summon accused after evidence — 
Legality — Fernaewirtr record. — WhereaDistrict 
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Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872. XXY of 1861 and YIII of 1869) 
— continued. 

Magistrate, to whom a complaint underss. 330 
and 348 was made against some police officers 
made over the case to the Joint Magistrate 
directing that such Magistrate should hear the 
complainant and his evidence and then summon 
the accused if he thought the case was well- 
founded, held that the order was illegal under 
s. 202 of the Crim. Pro. Code. Where such 
Joint Magistrate, in hearing the evidence of 
the complainant and his witnesses, made no 
vernacular record of the evidence and examined 
witnesses who, the complainant alleged, had 
been bought over by the opposite party, held 
that the procedure was illegal under ss. 202 and 
35Go£ the Crim. Pro. Code. A.W.N. 1890. 164. 

Q02 { = Crim. Pro. Code, 1898, 
s. Cognizance of case by Magistrate— Pe. 

fcrencc topolicefor investigation.— A Magistrate 
cannot order a police investigation into a case 
of which he has taken cognizance, except under 
the conditions stated in s. 202, Crim. Pro. Code, 
that IS tosay, when for reasons stated by him he 
dis^trusts the truth of the complaint. A.W.N. 
1902. 195. (20 M. 387, A.W.N. 1884. 47, F.) 

(I j48)--ii. 20^ {=^Cri7n. Pro. Code, Act V of 
i6'y6‘, s. ‘PJ2) — Procedure — Local investigation. 
—If a^Magistrate acts under s. 202 of the Crim. 
Pro. t/cde, he is bound to record his reasons, 
ihe section does not empower action being 

* close of the prosecution case. 

A.W.N. 1900, 187. 

i=Cri}n. Pro. Code, Act X of 
1682 s. 202) Applicability to pi‘oceeding under 

Crim, Pro. Code applje.s 
only in cases where no process has been issued 
to compel the attendance of the accused. It 
docs not apply to a case where a person has 
b^n called upon to show cause, under s. 117, 
why security to keep the peace should not be 
taken from him. A.W.N. 1896, 140. 

Q 437— Sec Complaint, 

470— See Complaint, 

27 C. 921, 4 C.W.N. 305. 

n Complaint, 

9 M. 262 = 2 Weir 243. 

.. Defamation, 

4 P.W.R. 1910 Cr. 

a '^03~See FALSE CHARGE. 

i A* lo2, 

(1555) Ss. 202 and 203— See FURTHER EN- 
QUIRY, 5 A.L.J. 74 = A.W.N. 1908. 45 = 7 
Cr. L.J. 157. 

(1556) Ss. 202, 203, 422 — See FURTHER 
enquiry, 7 C.W.N. 30. 

(1557)— Ss. 202, 203, 437 and 439— SeeFUR- 

THER ENQUIRY, 11 P.W.R. 1903 Cr.=7 Cr. 

J » 347* 

(1558) Ss. 202, 556 — See MAGISTRATE 

Jurisdiction of, 24 c. 167. ’ 

A P 202— See PLEADER, 8 B.H.C. 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

—continued. 

(1560)— S. 202 — See POLICE ENQUIRY, 19 
P.R. 1894 Cr. 

(1561)— S. 202— Sec PRELIMINARY EN- 
QUIRY. 4 C.L.R. 413. 

(1562)— S.s. 202, 203, 476— See PRELIMINARY 
ENQUIRY, S.C. 284, Oudh. 

(1563) -Ss. 202. 203 and 476— See SANC- 
TION TO Prosecute. 7 M. 189 = 2 Weir 685. 

(1563-a)— S. 202— See Nos. 49, 998, 1010. 
1012, 1013, 1020. 1158, 1253, 1254, 1328, 1416, 
1507, 1508, 1516. 1517, 1518, 1519, 1520,1626. 
supra, and No-s. 1537, 3184. infra. 

S. 203 ( = 1882, s. 203 ; 1872, s. 147; 1861, 

s. 67). 

See COMPLAINT. 

(1561)— S. 203 — Jurisdiction to entertain 
fresh complaint, after dismissal of complaint 
on ihe same, facts. — A complaint was filed by a- 
woman charging the accused with certain 
offences, one of them being that her daughter 
had been wrongfully taken away by the accused. 
This complaint was dismissed, .and thereupon 
another complaint was preferred by the hus- 
band on the same facts, although the offences 
suggested by the complaints were difierent. 
Held, that the Magistrate had jurisdiction, and 
was bound to entertain the second complaint 
and deal with it according to law. 29 A. 7 = 3 
A.L.J. 562 = A W.N. 1906, 245 = 4 Cr.L.J. 59. 

(1565)— S 203 — Examination of the com- 
plainant. — When a deposition in the shape of 
a complaint is made orally or in writing and 
is sworn to, the requirements of s. 203 in regard 
the examination of t)ie complainant are suffi- 
ciently complied with. 4 Bom. L.R. 609. 

(1566) — S. 203 { = Crim. Pro. Code, 28S2, 
s. 203 ) — Applicability of. — S. 203 of the Crim. 
Pro. Code applies only to cases falling within 
Ch, XVI where there has been no issue of pro- 
cess- Where the accused has been summoned 
to answer a charge, there is a proceeding within 
the meaning of Ch. XVTI, and the complaint 
cannot be dismissed under s. 203. Rat. Uo. 

Cr. C. 544 = Cr. Rg. 18 of 1891. 

(1567) S. 203 — Penal Codct s. 211 — Institu- 
tion of criminal proceedings before Felice — Pro- 
secution of the complainant under $.211 — Accord- 
ing to the decisions of the Calcutta High Court 
when a person institutes before the police cri- 
minal proceedings, which, on enquiry, are 
found to have no justification, before he can be 
prosecuted under s. 211 of the Penal Code, he 
must first have au opportunity affiordedhim of 
proving bis case against the accused ; if hc^ 
chooses to impugn the correctness of the police 
enquiry by petition, he is entitled to have the 
persons complained.against tried on the charge, 
or else, the statement must be recorded by the 
I^Iagistrate on oath and bis complaint dismissed 
under s. 203, Cr. P.C. 33 C. 1 = 10 C.W.H. IW 
= 2 C.L.J. 228. (15 A. 336, 22 B. 596, 7 M. 996, 

B.; 14 C. 707.F.B.,F.) 
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Grim. Pro. Code (Acts Y of 1898, X of 1882« 
X of 1872, XXY of 1861 and YIU of 1869) 
— continued. 


Grim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YllI of 1869) 
— continued. 


(15G8) — S. 203 { = Crim, Pro. Code, 2872, 
s» 147)— Penal Code, ss. 1S2, 211 — Prosecuticrti 
for false charge before judicial investujatiou of \ 
the complainant. — A pvosecution may be inaiu- 
tained, in respect of false charges made to the 
police or contained in a complaint, dismissed j 
under s. 147, Crim. Pro. Cede, 1872, although | 
there has been no judicial investigation, 
though where the accused has been brought 
before a Court, it is wrong to throw out the 
charge against him summarily, and not to 
complete the enquiry set on foot by the issue of 
a summons or warrant for his .appearance. 

4C.L.R. 413. 

(1569) —S. 203 — Dismissal of complaint — 
Fresh complaint without setting aside the order 
of discharge. — Where a complaint is dismissed 
under s. 203, no fresh proceedings upon a now 
complaint on the same facts can be taken, unless 
the order of dismissal is set aside by a compe- 
tent authority. 28 M. 255 = 2 Weir 247-A =2 
Cr. L.J.752. [D.. 28 3^1. 310 = 2 Weir 3-25-A 

= 2 Cr. L.J. 758 ; Diss.. 16M.L.J. 79=1 M.L. 
T. 81 = 3Cr. L.J. 274 = 29 M. 12G, P.B.] 

(1570) — S. 203, dismissal of complaint under 
-•Competency of Magistrate to re-hear the com- 
plaint without order for further bujuiry from 
higher tribunal. — The question in this case 
was whether it was open to a Magistrate to re- 
hear a complaint, which has been dismissed 
under s. 203 of the Code, the order for dismiss- 
al not having been set aside by a higher Court. 
Held, by a majority of a Full Bench (Subrah* 
mania Ayyar and Davies, JJ., dissenting), that 
it is competent for a Magistrate, who has once 
dismissed a complaint under s. 203 to re-hear 
the complaint, although his order of its dis- 
missal has not been set aside by a higher Court. 
Held, per Subrahmania Ayyar, J., dissentie)ite 
(Davies, J, concurring)'. — If it is justice that a 
person prosecuted on a former occasion upon evi- 
dence, which appeared sufficiently strong to 
warrant his being put on trial and being csillcd 
upon for defence, should not be vexed again in 
the matter when the trial terminates in hi.s 
favour, it must a fortiori be so when the evi- 
dence, on which his prosecution was initiated, 
was so weak as to justify the trial being conclud- 
ed earlier and the accused discharged and saved 
from even the necessity of entering upon the 
vindication of his innocence. So, when a 
Magistrate, after examining the complainant 
and taking the steps to satisf}’ himself as to the 
complaint being well founded or otherwise, dis- 
misses it under s. 203, the complainant should 
not be permitted to renew his complaint so 
long as the order against him stands undis- 
turbed. 1 M.L.T 81 . F.B. =29 M. 126 = 16 M. 
L.J. 79 = 3 Cr. L.J. 274. 

(1671)— S. "03 {^Crim. Pro. Code, 1882, 
s. 203) — Case forwarded by police to Magistrate 
subsequently to his dismissing it. — It is not 
only competent to a Magistrate but it is also 
incumbent upon him to take upon bis file a 
cognisable case forwarded to him by the police, 


although ho may have previously dismissed 
the same case under s. 203, on a complaint. 

S. C. 230, Oudh. 

( 1572 ) — S. 2U3— Dismissal of complaint 

whether evidence of want of reasonable cause 
for prosecution. — The dismissal of a complaint 
under s. 203 of the Grim. Pro- Gode does not 
necessarily prove the want of reasonable and 
probable cause for the prosecution .is against 
I the complainant or prosecutor. S.C. 294, Oudh. 

(1573)— Ss. 203, 204 and 437— Conviction by 
\ Magistrate under s. 420, Penal Code— Power 
\ of District Judge to direct further eiujtiiry on 
offence not charged and against persons not 
summoned to appear before Magistrate. On a 
complaint made to a Jlagistraie, be convicted 
one of the accused of mischief and sentenced 
him to fine. On application made to the 
Sessions Judge, ho directed a further enquiry 
to be made by the Magistrate into another 
offence, vis., under s. 144 cf the Penal Code in 
respect of that accused, no charge of any such 
offence having been made at any time against 
, him. He also directed a iurther enquiry 
’ against the other accused who. apparently, 
were mentioned in the complaint, but who had 
not been summoned to appear before the 
' Magistrate. Held, that the Sessions Judge 
I was without jurisdiction, nob being within the 
I powers prescribed by s. 437. inasmuch as the 
; complaint was not dismissed under s. 203, or 
s. 204, sub-s. 3, and as none of the accused 
! had been discharged. 27 C. 658. 

I 

1 (1674)— Ss. 203, 257,437— Order directing 

I the withdrawal of prosecution and of process 
agaimst accused. — Where, on the acquittal of a 
co-accused, the other accused against whom 
process of arrest bad been issued, surrendered 
before the Deputy Magistrate, and he passed 
an order directing that the accused should 
not be proceeded against and that the warrant 
and other processes issued against him be with- 
! drawn, held, that the order was bad in law, as 
it was not one either under s. 203, of dismiss- 
al of a complaint, or an order of discharge of 
the accused, and that the District Magistrate 
I had, therefore, no jurisdiction under s. 437 to 
sot aside the order and direct the re-triiil of the 
accused. 12 C.W.N. 68. 

(1575)- Ss. 203 atui 350 ( = Crim. Pro. Code, 
1882, ss.203 and 350) — Commencement of trial 
afresh. — A complainant’s examination was re- 
corded and the Magistrate, who took it, then 
sent the case to the police for enquiry. The 
police as the result of their enquiry sent 
up the accused for trial. The same Magistrate 
recorded the evidence for the prosecution as 
well, apparently as that of some witnesses whom 
heexamined of his own motion ;hc examined the 
accused, framed a charge, took the defence of 
the accused and issued processes for the attend- 
ance of witnesses for the defence. At this 
stage that Alagistrate was succeeded by another, 
who elected under s. 350, Grim. Pro. Code, to 
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Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

recoiTimcnce the trial, and, being under the 
impression that “this brought the case down 
to the stage at which it was after the com- 
plainant s statement had been recorded .and 
the preliminary enquiry made.” he dismissed 
the complaint under s. -203. Grim. Pro. Code. 
Held that it was uo longer a question of decid- 
ing whether or not proceedings should be 
taken as on a complaint ; the question was of 
either taking up the proceedings at the point 
to which they had been brought or recommenc- 
ing the trial. If the Magistrate elected the 
latter course he was bound, under s. 350 of 
the Code, to “resummon the witnesses .and 
recommence the trial.’’ It was certainly not 
recommencing trial” to summarily dismiss 
the complaint under s. 203. 7 C.P.L.R. Cr. 

36. 

(15 /G) i!03 and 367 — Co7nj}laint, dis- 

missal of—Fresh complaint on the same facts, 

irhcn conbe entertained.— A'Ma.ghtrnte, dismiss- 
ing a complaint under s. 203, m.ay entertain a 
fresh complaint upon the same facts. But, 
if the order of dismissal or discharge should 
amount to a judgment, within the roe.aning of 

s. 367, a fresh complaint cannot be entertained. 

1 N.L.R. 18. 

I 

(15/ f) Ss. 203, 436 and 437 — Complaint, ^ 
revival of Power of the Subordinate Magistrate ^ 
to revive a complaint dismissed by him after ' 
DisirictMagistrate has declined to order further | 
There is nothing illegal in or ultra i 
of a Deputy ^lagistrate reviving a com- 
plaint which he h.ad dismissed under s. 203, 
Crim. Pro. Code, after the District Magistrate 
has, on an application made to him, declined 
under s. 437, Crim. Pro. Code, to order further 
inquiry into the complaint. 13C.W.N. 193 = 
SM.L.T. 95 = 36 C. 415 = 9 Cr. L.J. 663 = 2 
Ind. Cas. 293. 

(1678)-Ss. 203, 437 (=Crim. Pro. Code, 
1672 y ss. 14? y 298) — Order of first class Magis- 
dismissing complaint — Powers of Sessions 
Judge.— Where a Magistrate of the first class 
passes an order dismissing a complaint under 
s. 147 of the Code of 1872, the order is subject, 
under s. 298, to the orders of the Sessions 
Judge. 2 C L. R. 315. 

(1579)— Ss. 203 and 137 of the Code of 1898 
{ — ss. 1^7, 296, Code of 1872) — Dismissal of 
compla,int— Power of another Magistrate to 
receive the same complaint.— When St complaint 

has been dismissed under s. 147. another 
Magistrate of competent jurisdiction cannot, 
without an order under s. 298. t^ive the same 
complaint, and. taking it on his file, dispose of 
it according to law. 2 Weir 247. IF 2 
Weir 247, Note]. 

(1680) — Ss.203, 437 ii^CHmjPro. Code, 1882 
203 and 437) — Dismissal of complaint— 
Competency of succeeding Magistrate to receive a 
second complaint on the same facts.— It is not 
competent to a Magistrate to entertain, other- 
wise than under the direction of the District 
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Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

^Iagistr«ite, a second complaint on the same 
facts upon which a complaint made to his 
predecessor w.as dismissed under a. 203. 2 

Weir 247, Foot-note. 

(1581 )—Ss. 203, 437 ( = Crim.Pro. Code, ActX 
of 1882, ss. 203, 437) — Disiiiissnl of complaint — 
Fresh — A Magistrate who has dis- 

missed a complaint under s. 203 of the Crim. 
Pro. Code, might at the instance of the com- 
plv'.inant himself entertain a fresh complaint 
on the same facts, without any direction to 
that effect from a superior authority under 
s. 437. A-W.N. 1895. 86. (9 A. 52 and 9 A. 

85. 72,). [F.. 29 A. 7 = 3 A. L.J. 562=A.W. 

N. 1906, 245 = 4 Cr. L.J. 59 ; A.. 22 A. 106 = 
A.W.N. 1S99, 211 ; D., A.W.N. 1899, 201], 

(1582)— Ss. 203, 263, 403, 437, 438, 439— 
Revival of prosecution — Complaint dismissed— 
Petition for revision to the Sessions Judge also 
dismissed — Fresh complaint on the same facts 
not allowed. — Held, that a Magistnite cannot 
entertain as fresh complaint, when a previous 
one on the same facts has boon dismissed and 
the order of dismissal has been upheld by the 
Session.s Judge. In such a case, the complain- 
ant's only remedy is to apply to the High 
Court for revising the lower Court’s orders. ll 
P.W.R. 1910 Cp. 

(1583)— S. 203— Sec ACT IX OF 1889. s. 2 (c), 

17 M.L.J. 490 = 6 Cr. L.J. 374. 

(1584)— S. 203 — SeeCOMMlTMENT TO SES- 
SIONS Court, ii C.L.R. 56. 

I 

(1585)— Ss. 203, 195, 437— Sec COMPLAINT, 
2Weirl64 = 6M.H.C. App. 15, 24 C. 286 = 1 C. 
W.N. 185, 11 O.C. 261. 

(1586)— Ss. 203. 437— See COMPLAINT, 24 
C. 286 = 1 C.W.N. 185, 11 O.C, 261. 

(1687 and 158S)— Ss. 203, 202, 204, 403, 436, 
437, 438 (1)— 6Ve COMPLAINT, 3 N.W.P. 261, 
A.W.N. 1881, 68. 

(1589)— Ss. 203, 537— See COMPLAINT, 9 A. 
666, 23 C. 983 = 1 C.W.N. 57. 

(1590)— S. 203 — See CRIMINAL MISAPPRO- 
PRIATION, Rat. Un. Cr. C. 919. 

(1591)— Ss. 203. 204 (3), 253, 437— See DIS- 
CHARGE OF ACCUSED, 6 C.L.J. 705 = 6 Cr. 

L.J, 400. 

(1592)— Ss. 203. 253 and 439— See DISMISS- 
AL OF COMPLAINT, 26 P.W.R. l90SCr. = 8 
Cr. L.J, 249. 

(1693)— S. 203— See FALSE CHARGE, 5 
C.W.N. 758. 

(1594)— Ss. 203, 437— See FURTHER EN- 
QUIRY, Rat. Un. Cr. C. 39, 11 C.W.N. 316 = 

5 Cr. L.J. 112. 

(1595)— S. 203— See HIGH COURT, JURIS- 
DICTION OF, 12 C.W.N. 678 = 7 Cr. L.J- 
499. 
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Cpinit Pro. Code (Acts Y of 1898. X of 1882, 

X of 1872, XXV of 1861 and YIII of 1869) 

— continued. 

(1696)— S. 203— See TRANSFER OF CRIMI- 
NAL Cases, ll C.W.N. 316 = 5 Cr. L.J. 112. 

(1696-rt)— S. 203— See Nos. 38, 49. 83. 985, 
1010, 1013. 1018. 1255. 1256, 1287. 1328, 1416, 
1417, 1509, 1510, 1517, 1518. 1519. 1526. 1535. 
1536. 1537, 1539, 1540. 1541. 1550. 1551. 1553, 
1554, 1555, 1556, 1557, 1562. 1563. sitprn. and 
No. 2025, inpa. 

S. 204, paras 1 and 2 ( = 1882. s. 204; \ 

1872, S8. 147. 148. 149 ; 1861. ss. 179. 248, , 
257, 260) ; para 3, new. I 

I 

( 1597 ) — s. 204. — Magistrates should exercise j 
a reasonable discretion under the above section. ; 
as to whether a warrant or a summons should i 
issue, in the case of complaints entertained by 
them, and should not subject accused persons 
to the indignity of an arrest, unless there is 
real need for it. U.B.R. (1892-1896). Yol. I, 31. 

(1598)— Ss. 204 and 205— Object of 5. 205— 
Suhstitntuig stivimonses for teaj ran/5 — Exempt- 
ing accused f roni personal ap})earnnce — Parda- i 
nashin ladies . — Where some three female 
accused applied to the Magistrate for substitut- 
ing summonses for warrants and for dispensing j 
with their personal appearance on the allegation 
that they were ^ardanns/itu ladies, and the 
Magistrate dismissed the application, finding 
they were not pardanashins. held, that it was 
not a sufficient reason for his refusal to allow 
them the benefit of s. 205. Crim. Pro. Code. 
That section i.s one which should be freely 
utilized in such a country as Sind, whore so 
much prejudice exists against the appearance of 
females in public, and where the procedure law 
is so frequently abused in order to gratify pri- 
vate malice. 3 S.L.R. 167 Cr. 

(1699)— S. 204 {^Crini. Pro, Code, Act V of 
1898,8. 204) — Sessions case — Duty of Magistrate 
—Discharge, — Where, in a Sessionscase. in the 
inquiry before the Magistrate, the evidence 
discloses a prima facie case against the 
accused, and such evidence stands unrebutted, 
the Magistrate cannot discharge the accused 
merely because the evidence appears to be 
improbable. In doing so, the Magistrate is 
really trying the case instead of merely consi- 
dering whether there are sufficient grounds for 
a commitment. A.W.N. 1904. 5. (A.W.N. 
1899. 61 and 135, 11 B. 372, ii.) {R- 26 A. 
564 = A.W.N. 1904, 125 = 1 A.L.J. 292]. 

(1600)— S. 20i—See ACT HI OF 1867. ss. 3. 
4, 6, 14, L.B.R. (1872—1892). 486. 

(16011— S. 204 (1, 2)— See COMPLAINT. 4 C. 
L.R. 634, 7 M.H.C. App. 16. 

(1602)— Ss. 204 (1 and 2), 205— See PABDA- 
NA8HIN WOMAN, 21 0, 688. 

(1602-a)— S. 204— Nos. 323, 1256, 1322, 
1828, 1610, 1617, 1642, 1673. 1689, 1691, 
supra. 


Grim. Pro. Code (Acts Y of 1898. X of 1882.. 
X of 1872, XXY of 1861 and YIII of 1869) 
— continued. 

S.205 ( = 1882, B. 205 ; 1872, s. 151; 1861, 

88. 182,261). 

(1603) — S. 205 — Summons case— Non-attend- 
ance on service of summons — by 
pleader— Penal Code, s. i74.— In a summons 
case, an appearance was made on behalf of the 
accused, on the day fixed for trial, by ULs 
viukhtear who asked the Magistrate to dispense 
with the personal attendance of the accused. 
The Magistrate, however, refused to allow the 
application and he. regarding his non-attondaiico 
as a contempt of Court, called upon him to 
show cause why be should not be prosecuted 
under s. 174. Penal Code, for non-attendance 
on serviceof summons. Held, that the accused 
did make an appearance, though not a personal 
appearance, but that ho did not personally 
attend should not, under the circumstances of 
the case, have been regarded as an offence under 
s. 174, and the fact that the accused proceeded 
to Calcutta, instead of attending the Magis- 
trate’s Court, to apply to the High Court against 
the proceedings of the Magistrate, would not 
make him liable to punishment under s. 174. 

7 C. 985 = 5 C.W.N. 131. 

(1604)— S. 205 {-Crim. Pro. Cede, 1872, 
$, 152) — Sentence passed in absence of accused. 
— Where the accused, who was arrested on a 
charge under s. 417, I.P.C., was left on bail, 
and his personal attendance during the trial 
was neither dispensed with, nor could bo dis- 
pensed with, held, that taking evidence, and 
passing a sentence in his absence, though m 
the presence of his agent, was not warranted 
by law. The Chief Court declined to set aside 
bis conviction and sentence on revision, until 
he had submitted himself before the Magis- 
trate’s Court. 18 P.R- 1880 Cr. 

, (1605)— Ss. 205 . 438 ajid 439— Purdah woman 

[ Her personal attendance when to be enforced 

—Doubtful complaint.— P l Criminal Court 
should abstain from compelling a purdah 
woman to attend in person, unless and until 
j the case against her has reached the stage at 
I which her personal attendance is clearly and 
I legally* required in the interests of justice. It 
1 is a part of the Court’s duty to see that the 
j machinery of a criminal trial is not utilised as 
a means of gratifying petty spite. 5 P.W.R. 
1909 Cr. = 9 Cr. L.J. 158 = 1 Ind. Cas. 101. 

(1606)— S. 205— See PURDANASHIN WOMAN , 
6 A. 59. 

■ (1607)— Ss. 205 and 496— See RECOGNI- 

ZANCE, 5 B»H.C. Or. 64. 

(1607-a)— S. 205— Sec Nos. 74, 325, 1598, 
1602, supra. 

S. 208 ( = 1882, B. 208 ; 1872, a. 143 ; 1861, 

88. 37 and 38). 

See COMMITMENT TO SESSIONS COURT. 

See Magistrate, Jurisdiction of. 

See Sessions Judge, Jurisdiction of. 


:% 
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Crira. Pro. Code (Acts Y of 1898, X of 1882 ' 

X of 1872, XXY of 1861 and YIII of 1869) \ 

— continued. ' I 

(160S) S. WS (=Crim. Pro. Code, 1882, 
s. 206) — Scope — When provisioivs of Ch. XVIII 
applicable— Second class Magistrate invested 
u-ith powers under s. 206— Discharge of person 
charged with offence under s. 392, Penal Code. 
—The powers conferred under s. 206 convey 
authority to carry into effect any of the pro- 
visions of Ch. XVIII of the Code. The pro- 
cedure to be adopted under Ch. XVIII is not 
coofined to cases exclusively triable by a Court 
of Sessions, but is also applicable ' to cases 
which, in the opinion of the Magistrate con- 
cerned. ought to be tried bv such Court. 
Where a I^Iagistrate of the second class invested 
with the powers described in s. 206. Grim. 
Pro. Code, enquired into the case of an offence 
described in s. 392, I.P.C., triable bv a Court 
of Sessions, a Presidency Magistrate and a 
first class :\Iagistrate. with the idea of com- 
mitting the case, after enquiry, to the Sessions 
and eventually discharged the accused, held, 
that his enquiry into that case should be taken 
to mean that, in his opinion, the case was one 
that ought to be tried by a Court of Session 
and that, his order of discharge was, therefore 
legal. 6 A. 477. ’ 

S. 207 ( = 1882, s. 207 : 1872. s. 189). 


^ActsY of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 
— continued. 

make nut an order for commitment until after 
he has taken all such evidence as the accused 
produces before him for hearing. 20 A. 264. 

= A.W.N. 215; Dies,, 12 
C.W.N. 1014 = 36 C. 48 = 8 Cr. L.J. 221]. 

(161.3)— S. 208 — Duty of Magistrate to 
examine all witnesses produced by accused in a 
case triable by Sessions, before ordering com- 
niittal. Whore a person charged with an offence 
under s. 330, I.P.C., applied to the Magistrate 
inquiring into the ca-^e to issue process to 
compel the attendance of a number of witnesses 
on his behalf for examination in his Court, 
that the Magistrate was bound to take all such 
ovidence as the accused was prepared to produce 
before him, and that an order of commitment 
without doing so was not valid. 26 A. 177 = 
A.W.N. 1903. 215. [Not F., 12 C.W.N. 1014 
= 8Cr. L.J. 221 = .36 0. 48] . 


(lG09}-5s. 554. 347— Words 'hnght to 

be tried in Court of Session ” in ss. 207 and 347 
explained. — The words “ ought to be tried ” 
(by the Court of Session) in ss. 207 and 347 of 
the Grim. Pro. Code must be read with s. 254 
of the Code ; and a case which ought to be 
tried by a Court of Session is one which the 
Magistrate is not competent to try, or in which, 
in his opinion, adequ.itc punishment cannot be 
inflicted by him. 4 Bora.L.R. 85. 

GGIO)— 5s. 207, 2.54, 423 (B)— Penal Code, 
s. 326— Jurisdiction of Magistrate.— A. refer- 
ence to ss. 207 and 254 of the Crim. Pro. Code 
shows that it is not only cases which are ex* 
clusively triable by a Court of Sessions that 
ought to bo committed for trial by the Sessions 
Court, but also cases in which the Magistrate 
cannot give adequate punishment. An offence, 
under s. 326 of the Pen.al Code, of cutting off a 
woman s nose with a knife, should be commit- 
ted for trial by the Sessions Court. Rat. Un 
Cr. C. 677 = 16 B. 680. 

(1610-a)— Ss. 207, 213, 215— COMMIT- 
MENT TO Sessions Court. A.W.N. 1S86, 
2o6. 

flGlD— Ss. 207, 215, 233 — See Preli- 
MIN.ARY Enquiry. 7 Bom.L.R. 457 = 2 Cr. L. 

(1611.a)— S. 207— See No. 140, supra. 


♦ 


paras 1,3 and 4 ( = 1882, s. 208: 
1872. 88.190, 357, 362; 1861, ss. 186, 198, 

«vT) • 

(1612) — 5. 208 — Case triable by Court of 
Sessions — Duty of Magistrate. — A Magistrate 
mqumng into a case triable by the Court of 
Sessions is not empowered to frame a charge or 


(1614) Ss. 208, 212, 21.5 — Commitment — 
Case committed to Sessions before examination 
of defence witnesses — Commitment quashed. — A 
charge under s. 302 of the Indian Penal 
Code was under inquiry by a I\Iagistrate of the 
first class. The evidence for the pro.secution 
had been recorded, and certain witnesses for 
the defence had been summoned, the Magis- 
trate also, at the request of the accused, had 
consented to make a local inspection, when the 
Sessions Judge directed the Magi.strate to com- 
mit the c.ase to Sessions, and he did so, without 
examining any of the witnesses for the defence 
and without making the intended local inspec- 
tion. Held that the commitment should be 
quashed. A.W.N. 1906, 306=4 Cr. L.J. 452- 
4 A. L.J. 44. 

(1615) — Ss. 208 and 215 — Commitment on 
evidence taken in the absence of accused. — An 
order of commitment to Sessions based on evi- 
dence recorded, while the accused was not 
arrested on the charge at all, is not valid. 2 
Weir 259. 

(1616) — Ss. 208 and 215— Power of 5esJ»o?M 
Judge to remand a case committed to the Ses- 
sions. — The Code of Criminal Procedure no- 
where authorises the return of a case committed 
to the Sessions to the Magistrate. Where the 
accused reserved the cross-examination of the 
prosecution witnesses to the Court of Sessions, 
field, that the Sessions Judge had no power to 
remand the case to the lilagistrate for the cross* 
examination of the witnesses. 2 Weir 263. 

(1617)— Ss. 208, 252 { = Crim. Pro. Code. 
1872, s. 362) — Scope of the section — Issue of 
summons for witnesses by jn'oseculion — Discre^ 
tion of Magistrate to dispense with examinntion 
of witnesses summoned. — S. 862 applies to the 
course that may be taken before, not after, 
the issue of summonses. A Magistrate, there- 
fore, has no discretion to dispense, after tlw 
issue of summonses by the prosecution, with 
the examination of the prosecution witnesses. 
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€rim. Pro. Code (Acts Y of 1898, X of 1882, 
Xofl872, XXY of 1861 and YIIl of 1869) 

— continued. 

Where the witnesses summoned are in default, 
the proper course for the Magistrate is to pro- 
ceed to enforce their attei\danco in the manner | 
provided in s. 355 of the Code. 4 M. 329. 1 

(1618)— Ss. aos, tio2, 344- (=ss. 190 and 194 
of the Code of 1872) — Remand of acensied to Jnily 
without examining iritnesses. — S. 194 must be , 
read as a proviso to the provisions of s- 190. It 
qualifies s. 190 to this extent, that the com- * 
mencement of the enquiry or the further eu- i 
quiry, if it is commenced, may be deferred if, ' 
from the absence of a witness or from any 
reasonable cause, it becomes necessary or advis- 
able to defer it, and in that case the Magis- 
trate, in place of immediately examining the 
complainant and witnesses as required bv 
s. 190, may remand the accused person. 6 M. 

63^2 Weir 409. 

(1619)— Ss. 208 and 347 — Commitment to the 
Court of Sessions under s. 347 not controlU’d by 
S.208 — High Court's criminal appellate juris- 
diction — Pozoer to qitash commitment to the 
High Court Sessions —S.Sil, Grim. Pi-o. Code, 
is not to be read as subject to the provisions of 
s. 208, Grim. Pro. Gode, and it is not impera- 
tive on the Magistrate after the prosecution has 
closed its case and the Magistrate has decided 
to commit the accused for trial lo the Gourt of 
Sessions in exercise of his powers under s. 347, 
Grim. Pro. Code, to allow the accused to cross- 
examine the witnesses for the prosecution 
or to call witnesses in his defence. Quicre : 
Whether the High Court in the exercise 
of its ordinary criminal appellate juris- 
diction, has power tc quash a commitment 
made to it for trial under the ordinary original 
criminal jurisdiction. 12 C.W.N. 1014 = 8 Cr. 
L.J. 221 = 36 C. 48 = 1 Ind. Gas. 469. 

(1619-n)— S. 203— See Nos. 1963. 3571, infra. 

S. 209 ( = 1882. s. 209 ; 1872, s. 195; 1861, 

s. 225 ; Presidency Magistrate's Act. 1877, 

6. 87). 

(1620) — S. 209 — Sessions case — Duty of 
Magistrate. — Simply because a case is a Sessions 
case, it is not necessary that a Magistrate 
should, whore the evidence for the prosecution 
discloses an offence, commit the accused for 
trial. He may examine the accused and his 
wtnessesand decide whether there are sufficient 
grounds for commitment. A.W.N. 1899, 135. 
[R., A.W'.N. 1904, 125 = 1 A.L.J. 292 ; D.. 
A.W.N. 1904. 5]. 

(1621) — S. 209 (=Crim. Pro. Code, 1882, 
s. 209)— Interpretation of section. — Held that, 
in intorproting s. 209, Grim. Pro. Cede, 1882, 
the ruling reported in 5 A. 161 should be 
followed. Rat. Un. Or. C. 746 = Cp. Rg. 13 of 
1898. 

(1622) — S. 209 — Duty of Magistrate to ex- 
amUie the accused before committal to the Ses- 
«tons. — It is a duty of a Magistrate, before 


Grim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and Yin of 1869) 
— continued. 

committing an accused person for trial, to 
examine him for the purpose of enabling him 
toexplainany circumstances appearing in the 
evidence against him. The effect of s. 209, 
Grim. Pro. Code, is that it is not left to the 
discretion of the ^lagistrato, who intends to 
commit, to examine the accused. He is bound 
to examine him, and, if he makes an order of 
commitment without examining him. the order 
is irregular. 23 M. 636 = 2 Weir 253. 

(1623) — S. 209 — Charges against a person of 
oxfence exclusively triable by Sessions and also 
of a minor offence — Procedure to be adopted by 
Magistrate in case the former offence not being 
proved. — The primary object of s. 209 is to make 
provisions for the procedure in cases triable by 
Court of Sessions or High Court. If, in the 
opinion of the Magistrate, there is no ovidcucc 
to warrant .t charge of an offence exclusively 
triable by a Court of Session, he may “dis- 
charge" iho accused in respect of the alleged 
offence aud, having done so, may proceed as 
regards the minor offence or offences, under 
Ch. XXI or other appropriate chapter. In 
fact, a Magistrate cannot proceed to act under 
the latter part of sub-s. (1) of s. 209 until 
he has “di.scharged" the accused under the 
former part of the sub-section. 24 M. 136 = 2 
Weir 544. 

(1624) — S. 209 — Order of discharge by Magis- 
trate, in a case triable exclusively by Court of 
Sessions, tvhen valid — Order of discharge by 
PresidcncyMagistrate — Power of High Court.— 
An order of discharge by a Magistrate, under 
s. 209, in a case triable exclusively by a Court 
of Sessions or High Court, would be a valid order, 
although the Magistrate uses in the order words 
used in s. 253. instead of those in s. 209, if the 
Magistrate has considered the evidence in the 
case aud is of opinion that no prima facie case 
I has been made out. Where a finding of a Presi- 
dency JIagistrate is one of fact, the High Court 
has no power to interfere in the exorcise of its 
i powers under the Code or the High Courts Act. 

! It would be otherwise, if the Magistrate has 
ignored or contravened an expre.S3 provision of 
the Code or some other provision of the law. 
But the more fact, that the High Court might 
be disposed to take the view that the Magistrate 
discredited the prosecution evidence for insuffi- 
cient reasons, is no ground for interference- 2 
Weir 255. [ft-i 31 M. 133 = 3 M.L.T. 230 = 
18 M.L.J. 757 = 7 Cr. L.J. 267.] 

(1625) — S. 200 — Commitment — Sufficient 
I ground for. — The words in s. 209 of the 
I Grim. Pro. Code “ sufficient ground for 
committing" mean, not sufficient ground 
for convicting, but refer to a case in which the 
evidence is sufficient to put the accused on his 
trial and such a case arises when credible 
wicnesses make statements which, if believed, 
would sustain conviction. It is not necessary 
that the Magistrate should satisfy himself fully 
of the guilt of the accused before making a 
commitment. It is liis duty to commit when 
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Crira. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 
— continued. 

the evidence for the prosecution is sufficient to 
make out ^ privia facie case against the accus- 
ed and he exercises a wrong discretion if he 
takes upon himself to discharge an accused in 
the face of evidence which might justify a 
conviction. The Magistrate is entitled to 
consider the credibility of the evidence and 
need not necessarily commit because there is 
evidence which, if believed, would result in 
conviction, he can neglect that evidence if it is 
in his opinion incredible. 148 P.L.R. 1903. 
(11 B. 372, 27 B. 84, F.). 


Grim. Pro. Code (Acts V of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

1 

j no exception to the general rule. The order 
of discharge may also be set aside, under subse- 
quent sections, on other grounds, such as 
' discovery of fresh evidence. The High Court, 
the Court of Sessions, and the District Magis- 
trate, all h.ave power, as Courts of revision, to 
deal with an order of discharge on the merits 
I as well on other grounds. The High Court has 
power, under s. 439. to deal as a Court of 
revision with any finding, .sentence or order 
which come under its notice. 15 C. 608, F.B. 
[2-’.. 21 C. 931, 2SC. G52 = 6C.W.N. 457. F.B.] 


(1G2G)— 5s. 200, 210{^Crim,Pro.Code, 1861, 
ss. 225, 226) — Procedure of Magistrates as to 
commitment. — S. •22G provides that if a Magis- 
trate finds that the evidence before him is 
sufficient for the conviction of the accused 
person of an offence triable by a Court of Bes- 
sie. he must send the accused person for 
trial before the Court of Session. S. 225 enacts 
that when a Magistrate finds that there are not 
sufficient grounds for committing or for re- 
manding him he shall discharge him. Such a 
discharge does nob amount to an acquittal and 
the accused would be liable to further proceed- 
ings if necessary. If the evidence given before 
a Magistrate upon a preliminary enquiry relat- 
ing to an offence exclusively triable by a Court 
of Session satisfiosbim that the act or omission 
charged against the accused is brought within 
one of the general exceptions of the Penal Code, 
the Magistrate would be wrong in committing 
the accused for trial. 7 W.R. Cr. CIr. 1. 

(1G27) — 55. 200, 2o3{ = Crim,Pro. Code, J.882, 
ss. 200, 233) — Right of Magistrate to refrain 
from proceeding tvUh enquiry. — The second 
paragraph of s. 209 and para. 2 of s. 253 of 
the Code relieve a Magistrate from the necessity 
of going on with an enquiry or trial when he 
is reasonably convinced, on what has already 
been deposed to, that a criminal charge cannot 
be sustained. The most common case of this 
kind is when the account given of a transaction 
by a prosecutor himself is such as to deprive 
it of a criminal character. In such a case, it 
would generally be a mere waste of time to go 
on taking collateral evidence which could have 
no effect in sustaining a charge virtually con- 
tradicted by the person most interested in 
establishing it. Rat. Un. Gr. C. 201. 

(1628)— 5s. 209, 253, 435, 439 ( = CHin. Pro. i 
Code, 1882, ss. 209, 253, 435, 439)— Grounds I 
for setting aside art order of discharge — Court 
having jurisdiction to set aside order of dis- I 
charge. — The series of ss. 435 to 439 must 
be read together. Of these, s. 435 is the 
principal section dealing with the grounds upon 
which revisional jurisdiction may ordinarily be 
exercised. According to the section, every 
finding, sentence or order is liable to review, 
not only on the ground of irregularity, but also 
on the ground of incorrectness ; that is to say, 
on the ground that it .is wrong on the merits. 

- An order of discharge, under s. 209 or s. 253 is { 


(1628-a) — Crim. Pro. Code, ss. 435, 439 — Set- 
ting asielc an order of discharge — Proper order 
t to be made. — The High Court, under s. 423, em- 
bodied in s. 439. can set aside the order of 
, discharge, and direct a charge to be framed and 
tried by the proper Court. It can, unders. 437, 

: probably also under s. 439. order a further 
' enquiry instead of a committal. The Court of 
I Sessions and the District Magistrate have, in 
cases triable exclusively by the Court of Ses- 
sions, the same alternative open to them under 
ss. 436 and 437. In other cases they c<an set 
aside the discharge and order a further enquiry 
' under s. 437, or refer the matter to the High 
Court. 15 G. 608, F.B. [/J.. 27 B. 84J. 


(1629) — Ss. 209 and 436 — Discharge by 
Magistrate of an accused person charged tcith 
offence triable exclusively by Court of Sessioyis 
— Acquittal of a charge of offence triable by 
Magistrate himself — Order by Sessions Judge 
for further inquiry or committal, legality of.— 
A Magistrate framed a charge of theft against 
three persons. The prosecution also asked 
that a charge might be framed under 9. 477. 
Penal Code, but this the Magistrate declined 
to do, there being no direct evidence that the 
accused had destroyed or secreted the promissory 
note about which the charges were framed. 
In the end, after hearing evidence for the 
defence, the Magistrate acquitted the accused 
under s. 25S of the Code of Criminal 
cedure. The Sessions Court ordered a further 
inquiry and directed that the accused should 
be committed to the Sessions Court under 
s, 477, Penal Code. Held, that the order of 
the Magistrate was in substance an order 
charging the accused in respect of an allcgw 
offence under s. 477, Penal Code, and we 
Sessions Judge was therefore acting within b*9 
jurisdiction in having made an order for fur- 
ther inquiry under s. 436, Crim. Pro. Code* 
24 H. 136 = 2 Weir 544. 


(1630)— Ss. 209, 210— 5ee CoMMlTlfENT 

TO Sessions Court. Rat. Uu. Cr. C. 319- 

(1631)-- Ss. 209, 210, 436— See COMMITKBNT 

TO SESSIONS COURT, 7 G.W.N. 77. 

(1632)— Ss. 209, 213, 215 and 436 — Sm COM- 
MITMENT TO Sessions Court,7C.W.N. sxi. 

(1633)— Ss. 209 and 304— See CONFESSION 
2 C.W.N. 702. 
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Crim. Pro. Code (Acts Y of 1898. X of 1882, 

X of 1872, XXV of 1861 and YIll of 1869) 

— continued. 

(1634)— Ss. 209, 210— See DISCHARGE OV 
ACCUSED, 6 A. 161. 

(1635)— Ss. 209 and 215— See DISCHARGE j 
OF ACCUSED. 2 Weir 258 = 7 M H.C. App. 40. j 

(1636)— Ss. 209, 210, 470, 471 ( = Crira. Pro. 
Code, 1861, ss. 225, 226, 393 and 394)— See 
INS.ANE PRISONERS, 8 W.R. Cr. Cir. 3. 

(1637) — S. 209 — See MAGISTRATE. JURISDIC- , 
TION OF, 11 Cr. L.J. 18 = 4 Ind. Cas. 612 = 10 ' 
P.R. 1909Cr.=3 P.W.R. 1909 Cr. 

(1638)— Ss. 209, 210— See MAGISTRATE, 

JURISDICTION OF — COMMITMENT TO COURT 

OF Sessions, lo B. 372. 

(1639)- Ss. 209 and 210- See PRELIMI- 
NARY ENQUIRY, 14 P.R. 1908Cr. = 30 P.W.R 
1908 Cr.=8 Cr. L.J. 263. 

(1640)— Ss. 209, 210— See REVISION, 5 A. 
161. 

(1641)— Ss. 209, 210, 488 (1). 436— See 
Revival op criminal proceedings, 4 
C. 16. 

(1642)— Ss. 209, 436, 437- See SESSIONS 
JUDGE. JURISDICTION OF. Rat. Un. Cr. 

C. 837. 

(1642-a)— S. 209— See Nos. 197, 625. 627, 
supra. 

S. 210 ( = 1882. s. 210 ; 1872, B9. 195. 196, 

198, 199 ; 1861. 88.226, 227. 233). 

(1643)— S. mo — MagUlrate — Conimitment to 
Court of Sessions —Practice as to commitment . — j 
The High Court deprecated the practice lol- 1 
lowed by some Magistrates ol adding charges 
apparently for the purpose of enabling them to 
commit those cases to the Court of Session 
without any reasonable ground for the addition. ; 
11 Bom. L.R. 18 = 8 M.L.T. 225 = 9 Cr. L.J. 
163 = 1 Ind. Gas. 104. 

(1644)— S. 210— See ACT III OF 1877, s. 83. 

16 W.R. Cr. 68=6 B.L.R., F.B., G92. | 

(1645)— S. 210— See COMMITMENT TO 
Sessions Court, 9 Bom. L.R. 225 = 5 Cr. L. 

J. 213- 

(1646)— Ss. 210, 213, 218— See FALSE 

EVIDENOE, 1 Weir 161 = 2 Weir 271 = 3 M-H. , 
C. App. 82. 

(1646.a)— S. 210— See Nos. 1626, 1630, 1631, 
1634, 1636, 1638, 1639, 1610, 1641, supn. 

B. 211 ( = 1882. 8. 211 ; 1872, 8. 200. paras 1 

and 8; 1861. ss. 227. 228). 

(1647) — S. 2J1 — Askhig accused to give a list 
of defence witnesses. — A Magistrate is, under 
8. 211 (1) of the Code, bound to require the 
accused to give a list of witnesses be desires Lo 
^11. It is not enough to put him the question, 

. Have you any evidence ?” since the question 
IS ambiguous.and might suggest to the accused 
only an enquiry as to whether be had witnesses 

J^dy in Court. 7 Bom. L.R. 723 = 2 Cr. L.J. 
601 . 

88 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued, 

(1648)— S. 211— Set WITNESS, 19 A. 502. 

(1649)— Ss. 211 and 216— WITNESS, 4 
M.H.C. 81. 

S. 212 ( = 1882, 8. 212; 1872. s. 200, 

para 2i. 

(1C50) — S.212 {=Crim. Pro. Cutle, 
s. 212 )— Reserving of defence. — Where an ac- 
cused person against whom a charge is framed 
under s.210 reserves his defence, fcho committing 
Iklagistrate is not precluded from exercising his 
discretion under s. 212, and from summoning 
and examining the witnesses named for the 
defence. The law docs not require that ho 
j should record his reasons before exercising such 
[ powers. He is given a discretion which he may 
be trusted to use properly, and it will be for 
the person impugning his order to satisfy the 
High Court that a judicial discretion has not 
been used, before that Court can interfere. 18 
A. 380. 

I (lG50-a) — S. 212 — See No. 1614, supra. 

' S. 213 ( = 1882, s. 213; 1872, ss. 198, 200. 

i para 2 ; 1861, ss. 229. 233). 

(1051) — S. 213 - Commitment — Discharge of 
accused ivithout further evidence — Duty of 
Magistrate. — S. 213 gives a committing Magis- 
trate power to cancel a charge when he has 
beard witnesses for the defence. A Magistrate 
who has framed a charge against an accused 
with a view to commitment cannot discharge 
him without taking further evidence. Where 
credible witnesses make statements which, if 
believed, would sustaina conviction, the Magis- 
trate ousbt to commit. 2 L.B.R. 140. (11 B- 
372, li.). 

(1652) — S. 223 — Joint charge against several 
per sons — Committal of one of them to Sessions . — 
Where several persons are jointly charged with 
the same ofience, and it is considered necessary 
to commit one of them to Sessions, the most 
convonient course is that all the prisoners 
should be so committed. Where a Magistrate 
adopts a diScrent course, it cannot, however, be 
held that he has acted in contravention of any 
provision of law. 2 Weir 258, 

(1653)— Ss. 213 to 215, 477, 478. 498— See 
ACT IV OF 1871, 31 C. 1 = 7C.W.N. 889. 

(lG53.n)— S. 213— See Nos. 1610, 1632, 1646, 
supra. 

S. 214 ( = 1882, 8. 214 ; 1872, s. 197 without 

ExpianatioD). 

(1654)— Ss. 214, 477. 437( = Crim. Pro. Code, 
1872, ss. 197, 472, 473) — False evidence given 
befoi'e Sessions Court — Committal lo same Court 
— Competency. — The prohibition contained in 
s. 473 extends also to the offence of giving false 
evidence, and consequently, a Sessions Judge 
cannot try. Any for such an offe nce 

committed befo re himself. W he^a Magistrae^*** 
commit^^a p^lt|on Duimiuiiasim 

VakU Mljfh Court, ** 
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Crini. Pro. Code (Acts Y of 1898. X of 1882, 

X of 1872, XXY of 1861 and YlII of 1869) 

— continued. 

Court for the offence of giving false evidence 
before the same Court, and there was no 
.Assistant Sessions Judge or Joint Sessions 
Judge, held that, although the commitment 
cannot be quashed, as there was no irregularity 
in it. Sessions Judge should be directed to 
transfer the case for trial by another Court of 
Sessions. Held, further, that in such cases, the 
Magistrate should try the case himself, and 
that, if the sentence which the M.agistrate 
was competent to pass was not sufficient 
the Sessions Judge should refer the case to the 
High Court for enhancement of sentence. 1 B. 
311. [R., L.B.R. (1872—1892), 256, 14 A. 354 ; 
D., iO B. 274]. 

(1655)— S. 214— Magistrate. Juris- 
diction OF, Rat. Un. Cr. C. 110. 

{lG55-a)— S. 214 — See No. 1653, supra- 

S. 215 ( = 1882. s. 215). 

(1656) — S>215 — Commit r, lent when could be 
quashed. — Under s. 216, a commitment once 
made by a competent Magistrate can be quashed 
by the High Court only, and that only on a 
point of law. 3 Bom. L.R. 703. 

(1657) — S. 215 — Commitment to Court of SeS' 
sions of a summons case — Commitment quashed. 
— Where a Magistrate, finding that there was a 
prima facie case against an accused person, 
under ss. 352 and 447 of the Indian Penal 
Code, committed the accused to the Court of 
Sessions, it was held that the commitment was 
wrong on a point of law, first, because there is 
no warrant for the commitment of such cases 
and, secondly, because the maximum punish- 
ment under each offence was one which the 
Magistrate could inflict. A.W.N. 1906, 28= = 3 
A.L.J. 14 = 3 Cr. L.J. 94 = 1 M.L.T. 61. 

(1653) — S. 215 — Power of Sessions Judge, on 
commitment, to try a case not triable exclusively 
by a Court of Session, or to set it aside and 
refer it back to the Magistrate for trial — 
Powers of High Court. — Though the offence of 
theft in a building is not triable exclusively by 
a Court of Session, there is nothing to 
prevent such a Court from trying a person 
accused of such an offence and duly committed 
to it for trial Such committal can be set aside 
only by the High Court under s. 215 of the 
Code. The Sessions Judge has no power to set 
it aside and direct the Magistrate to try the 
case himself. 16 M.L.J. 525 = 5 Cr. L.J. 99. 

(1659) — S. 215 — Reference to the High Court 
to set aside a commitment, when to be made . — 
After the accused has been put on his trial in 
the Sessions Court, has pleaded not guilty and 
has been tried with the aid of assessors, the 
High Court would not quash the commitment 
on a reference by the Sessions Judge. The Judge | 
should proceed according to law and dispose of 
the case under Oh. XXHI (E), or the Public 
Prosecutor may, with the consent of the Court, 
withdraw from the prosecution under s. 494. 


Grim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1669) 

— continued. 

Where the order of commitment rested upon a 
misapprehension, and there was no 6\idence 
upon which the order could be supported, held, 
that the High Court had jurisdiction under 
s. 215 to set aside the order. 2 Weir 262. 

(1660) — A commitment to a Court of Sessions 
cannot be quashed, after the accused has been 
put on his trial and ha.s pleaded to the charge. 
9 Cr. L.J. 250 = 1 S.L.R.Cr. 6. 

(1661)— Ss. 215 and 227 — Expunging charge 
and substituting another. — Whore an accus^ 
person is committed to stand bis trial on a 
specific charge before the Sessions Court, the 
Sessions Judge has no powerto expunge a charge 
before calling upon the accused to plead to it, 
as it is practically quashing a commitment in 
direct contravention of s. 216, Grim. Pro. Code. 
lOC.P.L.R. Cr. 13. (8 B. 200, 9 A. 525, 12 A. 
551, 7 C.L.R. 143, R.) 

(1662) — Ss. 215 and 436 — Offence triable ex- 
clusively by Court of Sessions — Discharge by 
Magistrate. — The mere fact that a Magistrate 
discharged an accused person wbo was charged 
with an offence triable exclusively by a Court 
of Sessions would not make the discharge in- 
valid. 2 Weir 260. 

(1663)— Ss. 215, 436, 439— Poicer of Sessions 
Judge to order commitment — High CourVs power 
of interference, — S. 215 refers only to a commit- 
ment actually made. It is open to the High 
Court to consider whether the Sessions Judge 
has or has not exercised a proper judicial discre- 
tion under s. 436 insetting aside a Magistrate’s 
order of discharge, and for this purpose, the 
High Court may consider the facts as well as the 
questionsof law involved. Though the High 
Court has this power, it will only exercise it, 
where it is manifest that the Sessions Judge s 
order is improper, e.g., where there is no evi- 
dence to prove the offence charged, or where it 
is clear that the Court would not act on the 
evidence. 16 M.L.J. 529 = 30 M. 224 = 8 Cr.L, 




(1664)— Ss. 215, 438— Commitment 

without direct evidence. — A commitment made 
without direct evidence and merely on presump* 
tion, is not erroneous in point of law, and, 03 
such, cannot be quashed under s. 215. 4 C. 

N. exvi. 

(1665)— Ss. 215, 436 and 526—Qu<uhing of 
commitments by High Court- — S. 216 is * 

cable to cases in which the commitment is n 
one made imder any of the four sections ^herc 
specified, but is one made under the 
the High Court under s. 526 (1) 
order of a Sessions J udge or District Magts 
passed under s. 4.36 directing commitment cau 
be quashed by the High Court in the exerci^ 
of its revisional powers, though not “ . 

s. 216. But an order passed by the Hign ^ 
itself under s. 526 cannot be so revised. 

54=2 Weir 227. 
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Grim. Pro. Code (A.cts Y of 1898, X of 1882, , 
X of 1872, XXV of 1861 and YlII of 1869) 

— continued. j 

(1666 and 1667)— Ss. 215. 235, 239— See ' 
Commitment to Sessions Court. Rat. Un. 1 
Cr. C. 915, 925. 1 L.B.R. 88, Rat. Un. Cr. C. 
718, A.W. N. 1885, 53. 

(1668)— Ss. 215, 136 - See COMMITMENT TO 
Sessions Court, g m. 372 = 2 Weir oil. 

(1669)— Ss. 215, 478— 5ee COMMIT.MENT i 
TO Sessions Court, 26 M. 139 = 2 Weir 197. 

(1670)— Ss. 215, 403, 423. 433, 530— 6Ve ! 
Sessions Judge, Jurisdiction of,29C.412. ‘ 

i 

(1670-a)— S. 215 -See Nos. 100, 1418, 1419, - 
1461. 1610, 1611, 1614, 1615. 1616; 1632, 1635, 
1653, supra. 

S. 216 ( = 1882, 8. 216 ; 1872, ss. 358, 359 ; 

1861,88.227,228). 

(1671)— S. 226 of the Code of 1S9S ( = Crim. 
Pro. Code, 1872, s. 359)— Refusal to summon \ 
defence witnesses. — The only ground on which a 
Magistrate may refuse to summon a witness for . 
the defence, under s. 359 (s- 216), is when he j 
thinks that the witness has been included in < 
the list for purposes of vexation and delay, rle ^ 
will not be justified in refusing to summon 
such witness, merely on the ground that his 
testimony would not be material or reliable. ’ 
2 Weir 263. 

(1672)— S. 216 ( = Cri»i. Pro. Code, 1872, 
s. 359) — Refusal to re-summon a ivitness on fail- 
ure to attend. — Where a witness cited on be- 
half of the accused was summoned to attend on \ 
the day fixed for the hearing of the case, and I 
owing to some delay in the service of the 
Bummons, the witness did not attend, the 
^lagistrate was bound to makea further attempt 
to secure the attendance of the absent witness, j 
and the provisions of s. 359 were not applicable i 
to the case. 4 A. 53. i 

(1673 and 1674) — S. 216 { = Crim. Pro. Code, 
1872, s. 359) — Construction. — The meaning of i 
s. 859 of the Crim. Pro. Code, 1872, is that, if, i 
among the persons named by the accused as ; 
■witnesses, the Magistrate considers that any i 
particular witness is included for the purpose of 
vexation and delay, he is to exercise his judg- 
ment and enquire whether such witness is 
material. It does not at all enable a Magistrate 
to enquire, generally, into what the defence of 
the accused is to be and to consider whether he 
is absolutely to abstain from summoning the 
whole of the witnesses cited by the accused. 

5C. 878 = 2C.L R. 62. 

(1675)— S, 216 { = Crim. Pro. Code, 1872, 
s.dSO) —Refusal to summon witnesses. — A Jfagis- 
trate is not at liberty to refuse to summon the 
witnesses tendered by the accused, except on 
the grounds specified in s. 359 of the Code. 
The fact that the accused stated that ho did 
not wish to examine the witnesses, whom he 
now tendered, at the close of the case, is no 
reason for refusing to summon them to meet 
fresh evidence taken by the Magistrate, after 
hearing the arguments on behalf of the defence. 
8C.L.R.70. 


Crim. Pro. Code ^Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 
— continued. 

(1676) — S. 216, proviso II — See 
tr.vte. Jurisdiction of. 2 Weir 263 = G 
JI.H.C. App. 9. 

(1677)— S. 216 — See WITNESS, 6 C. 714. 

(1678)— Ss. 216. 291, 540— Sre WITNESS, 8 
A. 668. 

(1679)— Ss. 216, 423-S^c WITNESS. 19 M. 
375 = 2 Weir 680 = 6 M.L.J. 195. 

(lG79-n) — S. 216 — See No. 1649, supra. 

S. 217 ( = 1882, s. 217 ; 1872, s. 360; 1861, 

8. 232). 

(1680) — S. 217 — Plea of guilty, how con- 
stnu-d — Case of murder — Penal Code, ss. 302, 
307. — In Burma where there is, as a general 
rule, profound popular ignorance of law, it is 
accessary to accept a plea of guilty, particular- 
ly in a capital case, with extreme c.aution. A 
Bunnan has usually no clear perception of the 
distinction between killing which amounts to 
murder and killing which is only culpable 
homicide not amounting to murder. U.B.R. 
(1897—1901), Yol. I, 78. 

(1681)— S. 211— Sec WITNESS. A.W.N. 

1883, 37. 

S. 218 (1). para 1 ( = 1882, s. 218, para 1 ; 

1872, s. 202, paral; 1861, ss. 231,233); 
s. 218 (1). para 2 ( = 1882, s. 218. para 2 ; 
1872, 8. 198. paras 2 and 3 ; 1861, s. 229) 
and s. 218 (2) ( = 1882, s. 218, para 3 ; 1872, 
s. 198, para 4). 

(1081-a) — S. 218 — See No. 1646, supra, 

S. 219 ( = 1882, B. 219; 1872, s. 357, 

para 2). 

(1682)— S. 219 — See Witness, 14 A. 212. 

S. 221 ( = 1882, 8.221 ; 1872, s. 439; 1861, 

8. 234). 

Charge. 

(1683) — S. 221 — Previous conviction, proof of , 
when necessary— Crim. Pro. Code, 1872, s. 139 
( =s. 221 of the Code of 1898). — Unless a Magis- 
trate considers that an increased sentence 
should be passed on an accused person, under 
s. 75, I.P.C., it is not necessary to specify tho 
previous conviction, under s. 75, in the charge. 
If, although a Magistrate does not think it 
necessary that the increased punishment pro- 
vided by s. 75 should be imposed, ho, neverthe- 
less, desires to obtain information as to tho 
antecedents of the accused to determine the 
duration of the sentence to be imposed on him, 
previous conviction may, if denied, be proved 
in the ordinary manner. 2 Weir 265. 

(1684)— S. 221 of the Code of 1898 ( = Cri/«, 
Pro. Code, 1872, s. 439) — Charge — Previous 
conviction- Whipping. — Where the previous 
conviction is not stated in the charge, as re- 
quired by the last para^aph of s. 439 (s. 221), 
a sentence of whipping in addition to imprison* 
n^ent is not legal. 2 Weir 265. 
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Crim. Pro. Code (Acts Y of 1898, X of 1882. 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 


(1685) — S. 221 of the Code of 1898 { = s. 439 of 
the Code of 1872) — Charge of previous com-ic- 
tion . — Where a person is charged with previous 
convictions, it is not sufficient to state that the 
accused is an “ old offender.” as that does not 
sufficiently bring home to the accused person 
the p<articular offence or class of offences which 
renders him liable to a more severe sentence 
than would otherwise bo imposed. 2 Weir 266. 

(1686) — S. 221 ( = C) i?n. /'ro. Code, 1872, 
s. 439) — Liability to u'hipping — Grounds of lia- 
bility to be stated both in charge and j udgment . 
— When an accused person is liable to be 
punished under the Whipping Act. the charge 
must state the liability, and the judgment 
should set out the ground of the liability to 
punishment under the Act. when that punish- 
ment is imposed. 5 M. 168. 

(1687)— S. 221 ( = Crim. Pro. Code, 1872, 
S.439). — Where a previous conviction is admit- 
ted by an accused, no more proof under s. 221 of 
the Code i? necessary. Colm. Dig. Cr. 42 of 
1876 

(1688)— S. i = Criw. Pro. Code, 1872, 
s. 439) — Charge — Conviction for another offetice, 
after framing charge— Insertion in the charge . — 
S. 439 makes no provision for inserting in the 
charge, after it has been framed, a convictiori 
obtained after that charge was framed. 21 
P.R. 1879 Cr. 

(1689) — S. 221 — Magistrates should be careful 
to follow the language of the Penal Code in 
drawing up charges . — Forms of guidance are 
given in Sch. V of Crim. Pro. Code, 1898. 
U.B.R. (1892-1896). Yol. I. 32. 

(1690) — Ss. 221, 535, 537 — Previous convic- 
tion intended to affect punishment — Foi~m of 
charge — Owitssion fo set out previous conviction 
in due form — Effect . — Unders. 221, Crim. Pro. 
Code, if the accused has been previously con- 
victed of an offence, and it is intended to prove 
such previous conviction for the purpose of 1 
affecting the punishment which the Court is 
competent to award, the fact, date and place 
of the previous conviction should be stated in 
the charge. Mere omission to set out the 
previous conviction is not sufficient reason for 
interfering in appeal or revision with the 
sentence passed, unless there has been a failure 
of justice caused by the omission. (See ss. 535, 
537, Crim. Pro. Code). 7 M.L.T. 77. 

(1691)— Ss. 221 {?), 342, 412 and 511— Iden- 
tity of accused hmv proveahle — Questioning 
accused regarding previous conviction — Scope 
of s. 342, not intended merely for benefit of 
accused— Potoers of appellate Court regarding 
plea of guilty of being previous convict. — That 
a person of the same caste, bearing the same 
name as the accused, and having a father of 
the same name as the accused’s lather, should 
have been convicted in the same Court or the 
same district where the accused is under trial, 
are ** circumstances appearing in evidence 


against the accused,” and he may be rightly 
questioned about them. S. 511, Crim. Pro. 
Code, docs not require identity to be proved 
by calling witnesses or in any particular way. 
It is not necessary that identity should be con- 
clusively established before the accused is ques- 
tioned. If it Were so ne::cssary, the question- 
ing would be superfluous. The moment there 
is some evidence of identity, the accused may 
be asked to explain it. It has repeatedly been 
laid down by the various High Courts that the 
exaininarion of an accused under s. 34‘2, Crim. 
Pro. Code, should be strictly limited to the pur- 
pose of enabling him to explain any circum- 
stance appearing in the evidence against him, 
and that the Magistrate has no right to attempt 
to elicit damaging or incriminatory admissions, 
as to which no previous evidence is on the 
record . Admissions improperly obtained should 
be excluded. But s. 342 is not intended merely 
for the benefit of the accused. It is part of a sys- 
tem for leading the Court to discover the truth; 
and it constantly happens that the accused’s ex- 
planation, or his failure to explain, is the most 
incriminating circumstance against him. The 
result of the examination may be beneficial, 

I but it may equally be injurious, to him. The 
principle involved is that contained in the 
judicial maxim, audi alteram partem ; and the 
sectioti does not require that the accused should 
be heard only on what is prirna facie proved 
I against him, but on every circumstance appear- 
ing in evidence against him. Where a charge 
has been framed against an accused person 
under s. 221 (7). Crim. Pro, Code, and such 
person has pleaded guilty to the charge that 
I he is a previous convict, the appellate Court, 
under s. 412 of the Code- is precluded from 
opening the question whether the accused is- 
a previous convict. 4 N.L.R. 163 = 9 Cr. 
L.J. 56. 

(1692)— S. 221— See ACT VI OF 1864. L.B. 

R. (1872—1892), 337. 

(1693)— S. 221— See CHARGE, 11 C. 106. 

(1694)— S. 221— See EvIDEN'CE, L.B.R. 
(1893—1900). 352. 

(1695)— Ss. 221, 222, 228. 225, 537— See 
PENAL CODE, 3 . 124-A, 6 M.L.T. 393 = 32 M. 
384. 

(1696)— Ss. 221, 222. 223. 225. 227, 232. 233. 

234 and 439— See PENAL CODE, ss. 147, 332. 

3S P.W.R. 1907 Cr. 

(1 697)— S. 221— See PREVIOUS CONVTCTION, 
A.W.N. 1383. 110. 

(1697-a)— S. 221— See No. 3554, infra. 

S. 222, para 1 ( = 1882, 8. 222; 1*72, 

8. 440) ; and para 2, new. 

See CHARGE. 

(1698)— S. 222— Joinder of more than thr^ 
charges . — A charge of cheating relating to the 
sum total of different items, about tweoty-six. 
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Crira. Pro. Code (Acts V of 1898, X of 1882, ! 
X of 1872. XXY of 1861 and YllI of 1869) 

— continued. ! 

1 

in number, said to have been taken by the j 
accused on false representations from the com- | 
plainant, is contrary to law. Such a charge is j 
not justified under s. 222, Grim. Pro. Code. 1 

A L.J. 599. 

(1699)— S. 222 of the Code of 1S9S ( = s. 440, 
Code of 1872) — Liability to ichipping under $. 3 ] 
of Act VI of 2864 — Charge— Enhanced punish- \ 
ment. —Whipping, when awardable under s. 3 i 
of Act VI of 1864, is a special form of punish- i 
ment which may be given in addition to any i 
other punishment to which an accused person | 
may be liable under s. 75, Penal Code. The 
liability to whipping, as an additional punish- 
ment under s. 3 of Act VI of 1804, and the 
liability to enhanced punishment, under s. 75, 
Penal Code, are distinct liabilities, and either 
or both liabilities must be set out in the charge, 
according as they arise or not in the circum- 
stances of each particular case. 2 Weir 267. ; 

I 

(17001— Ss. 222,223 ( = ss. 222, 223 of the \ 
Code of 1882) — Duty of committing Magistrate. 

— A committing JIagistrato is bound under 
as. 222, 223 to insert in the heads of charges 
snfficient particulars of time, place, person and 
circumstances as would give each of the accused 
notice of the matter with which he is charged. 
18 B. 491. [«., 16B. 414j. 

(1701) — Ss. 222, 234 — Penal Code, s. 406 — 
Criminal breach of trust — More thayi three acts 
committed within one year charged. — Where a 
person was charged with the embezzlement of 
the sum total of difierent items, all alleged to 
have been collected by him within a period of 
less than one year, and the charge also specified 
the various items collected, more than three in 
number, held, that the charge was perfectly 
valid and did not come under the provisions of 
s. 234 . 24 A. 254=A.W.N. 1902, 44 . [E.. A. 

W.N. 1904, 165 = 27 A. 69, 31 C. 928 = 8 C. 
W.N. 807, 29 U. 558 = 5 Cr. L.J. 133 ; R., 32 
C. 1085 = 10 0. W.N. 51, 16P.W.R. 1907 Cr. 
= 6 Cr. L.J. 137). 

(1702) — Ss, 222, 234 — Charge on three counts, 
tioo of them composed of three minor items 
each. — Where a charge of criminal misappropri- 
ation consisted of three counts, alleging mis- 
appropriation on three different occasions, two 
of those items being made up of three smaller 
sums of money each, held, that such a charge 
wasa valid charge under 8.234. 27 A. 69 = A.W. 
N. 1904, 168. [P., 29 M. 658 = 6 Cr. L J. 133 ; 
R,, 82 0. 1085 = 10 C.W.N. 51]. 

(1703)— 6's. 222 {2), 234— Criminal breach 
Of trust of gross sum — Penal Code, s. 408. — 
Where a charge against an accused person, 
which resulted in his conviction under s. 408. 
Penal Code, recited that the accused realised 
by certain rout receipts, 23 in number, the 
sum of Rs. 103, of which the accused misappro- 
priated the sum of Rs. 67 within the period of 
one year, heldt that the charge came within 
8. 222 (2), Grim. Pro. Code, and was properly 


Grim. Pro Code (ActsY of 1898, X of 1882. 

X of 1872, XXY of 1861 and YUI of 1869) 

— continued. 

framed. Held, also, that, by specifying the rent 
receipts, the charge went beyond what was 
necessary, and was to that extent favourable 
to the accused, because it gave him an opportu- 
nity of meeting the accusation regarding the 
misappropriation of a gross sum of Rs. 67. 31 
C. 928 = 8 C.W.N. 807. [F., 32 C. 1085 = 10 

C.W.N. 51]. 

(1704) — Ss. 222, 234 and 233 — Joinder of 
charges — Crimhuil misappropriation extending 
over two years. — The accused was charged with, 
and tried at one trial for, crimin.il misappro- 
priation, consisting of a series of acts extending 
over a period of two years. Held, that the 
joinder of charges was illegal. In this case, 
such illegality was held to be fatal to the 
conviction and the accused was acquitted. 14 
P.R. 1905 Cr. = 64P.L.R. 1905. (25 M. 61, P.C., 
F.) 

(1705)— Ss. 222, 235— See CH.\RGE, 30 M. 
328 = 17 M.L.J. 141 = 2 M.L.T. 177=5 Cr. 
L.J. 341. 

(1706)— Ss. 222, 234, 439— Sec CRIMINAL 

Breach OF Trust, 16P.W.R. 1907 Cr. = 0 Cr. 
L.J. 137. 

(1707)— Ss. 222. 234— See JOINDER OF 

CHARGES, 29 M. 556 = 5 Cr. L.J. 133. 

(1708)— Ss. 222, 2.33, 234, 235— Sec JOINT 
TRIAL, 30 M. 323 = 17 M.L.J. 141 = 2 M.L.T. 
177 = 5 Cr. L.J. 341. 

(1709)— Ss. 222, 234 and 439— See PENAL 
CODE, ss. 406 and 408, 16 P.W.R. 1907 Cr. = 
6 Cr. L.J. 137. 

(1710)— S. 22-2 (1)- See UNNATURAL OF- 
FENCE. 6 A. 204. 

(1710-rt) — S, 222 — See Nos. 1180, 1695, 1696, 
supra. 

S. 223 ( = 1882, 8. 223; 1872, s. 441). 

See CHARGE. 

(1711)— S. 223— See FALSE EVIDENCE. 1 
L.B.R. 268. 

(1711-a)— S. 223— See Nos. 1695, 1696, 1700, 
supra. 

S. 224 ( = 1882, B. 224). 

See CHARGE. 

S. 225 ( = 1882, B. 225). 

See CHARGE. 

(1712)— Ss. 225, 232,233, 537 ( = 6'rmt. Pro. 
Code, 1882, ss. 225, 232, 233, 537)— Alterna- 
tive charges of coixtradictory statements, one 
to a public servant, another oit oath before 
a judicial office} — PeyuilCode, ss. 182, 193. — 
Where a person was charged in the alternative 
with having made two contradictory state- 
ments, one to a public servant, and another 
contradicting the first, on oath before a Magis- 
trate of the first class, and was convicted in. 
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Crim Pro. Code (Acts Y of 1898. X of 1882, 

X of 1872, XXY of 1861 and YlII of 1869} 

— continued. 

the alternative, either under s. 1S2, or under 

s. 193. I. P.C., the Magistrate being unable to 

find which of them was false, held, that the 
charge as framed was not in accordance with 
the requircment.s of s. 233. nor could it be so 
modified as to be brought into the shape of the 
schedule form. for. upon the facts alleged, 
theie was no way of charging the accused with 
one distinct offence on the ground of self-con- 
tradiction. He could not be successfully charged 
under s. 193, I.P.C., on contradictory state- 
men^, because he only gave one deposition in 
which there were no discrepancies ; and simi- 
larly. he could not be charged under s. 132, 

I.P.C., for he only once gave information to a 

public servant. The charge was bad in law. 
being an alternative charge in a form forbidden 
b} s. 233. Held, also, that the accused, having 
regard to ss. 22£, 232.537, Grim. Pro. Code, 
should be held to have been prejudiced bv the 
course adopted and that the conviction should, 
therefore, be set aside. 10 B. 124. fi?’. Rat 

Un. Or C. 330. 401. 503 ; R„ Rat. Un. Cr. C.' 
059. 1 L.B.H. 101 J. 

(1713J— 6’s. 233, 234, 233, 236 mid 237 

—Joinder of charges - Indian Penal Code. 

— Publication in sedition. 
—The accused w is convicted of offences under 
ss. 124-A and 153*A of the Indian Penal Code 
in respect of each of two articles that appeared 
in his newspaper. The Magistrate, who tried 
the case, had framed a charge, with two heads, 
one bearing on each article, and each head 
mentioned that the accused was punishable 
under ss. i24-A and 153-A for publishing the 
article. It was contended on behalf of the 
accused, (1^ that the receipt of his p.aper by 
Government servants in their capacity as such 
servants was no publication ; (2) that each of 
the offences ought to have been charged sepa- 
rately ; (3) that, from the articles, passages 
which offended against s. 124-A and those 
agaiust s. 153-A ought to have been distinctly 
pointed out in separate charges ; and (4) that 
^e trial of four offences at one trial was illegal. 
Held that it is a sufficient publication if a 
newspaper, containing a seditious article, has 
been received by a Government servant ; that 
the accused had distinct notice of the charges 
he had to answer, and the informal mode, 
if any, in which the charges wore drawn up 
was cured by s. 225 of the Grim. Pro. Code ; 
(3) that, as each of the two articles taken as a 
whole brought the net of the accused within 
^ch of the ss* 124-A and 153* A, no specifica- 
tion of particular passages was necessary ; (4) 
that, as a charge under s. 124-A in respect of 
one article could have been legally joined with 
a charge under s. 124-A in respect of the other 
article, and as the accused could have been con- 
victed under s. 153*A by the application of 
ss. 236 and 237 of the Grim. Pro. Code, even 
though 8. 153-A was not the subject-matter of 
the charge, the addition of s- 153-A in the charge 
was not illegal. Per Chandavarkar, J. — There 
xs nothing in the Crim. Pro. Code which directs 


Crim. Pro. Code (Acts Y of 1898, X of 1882,. 

X of 1872, XXY of 1861 and YHI of 1869) 

— continued. 

that, where an accused person is alleged to have 
done two or more acts, each of which may fall 
within the definition of an offence under 
one or another section of the Penal Code, 
the section or sections in either case being 
the same, the joinder of the charges under 
those sections is illegal. Substantially, the acts 
amount in such a case to offences punishable 
under the same sections of the Penal Code and, 
therefore, they are offences of the same kind. 
Per Heaton, J.^S. 234, Crim. Pro. Code, 
does not say that, at the most, a trial must be 
limited to three charges; it says it must bo 
limited to three offences and that the offences 
must bo of the same kind. The “offence.” as 
defined by the Code itself, is the act or omis- 
sion made punishable. Publication of two 
seditious articles on different dates amounts to 
two offences, and these are punishable under 
the same sections of the Penal Code, and arc 
offences of the same kind. The word “ section” 
in the second clause of s. 234 is not invariably 
to be read as singular. It is not the intontionr 
of the Crim. I-*ro. Code, either expressed or 
implied, to exclude from the operation of s. 234 
an offence, because it is made the subject of 
more than one charge. 10 Bom. L.R. 801 = 8 
Cr. L.J. 272 = 33 B. 77 = 1 Ind. Cas. 641. 

(1711 and 1715)— Ss. 225. 298 {'Z)—See 

Charge to Jury, 22 C. *276. 4 C.W.N. 196. 

(1715-rt)— S. 225—5^0 Nos. 1G95, lC96.siywa. 

S. 226 ( = 1882, 8. 226). 


See Charge. 

(1716) -Ss. 226, 227 { = ss.226, 227 of )Sb2) 
— Power of Sessions Judge to withdraw a charge. 
- The Sessions Court is not precluded from 
withdrawing a charge framed by itself at th« 
commencement of the trial and which it 
considers to have been an improper charge. 
The word “alter ” in s. 227, Crim. Pro. Code, 
must be taken to include “withdraw.” 12 A. 
551. [R., 10 C.P.L.R. 13 Cr., 10 Bom. L.B. 
848j. 

(1717)— Ss. 1^26. 227 i = Crim. Pro. Code, 
1882, ss. 226, 227)— Word " alter" in s. 327 
explained. — Per Sargent, C.J., and Baylor 
J.: — Although the word “alter,” in s. 227, 
is taken in the same sense as it is used iu 
s. 226 as including “addition,” the addition 
must be one to some specific charge in the 
nature of an alteration, and not the addition » 
a new charge. Per Scoff, J. : — The woid 
“ alter “ in s. 227 must be taken to be equi^*' 
lent to the words “add to or otherwise alter 
as used in s. 226. Therefore, the addition of 
a new head of charge is an “ alteration “ witbio 
the meaning of the section. Prejudice to the 
prisoner is the only test of admissibility or 
rejection of proposed amendments to a charge- 
8 B. 200. 

(1718)— Ss. 226 to 231 ( = CH«i. Pro^Code. 
1832, ss. 226 to 231)— Term ** Charge ” ^ 
"without charge^* explained. — Per SargefU, C.J* 
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and Bayley, J : — The word “charge “ in the 
Grim. Pro. Code, is geuecally used as the state- 
ment of a specido offence and not as the aggre- 
gate of nil the separate offences for which the 
prisoner is being tried. There is nothing in 
the Code to justify the term “ charge ” having 
a different meaning given to it in ss. 2*20, '221, 
from what it has throughout the other sections 
of the Code. Per Hcott, J. : — The word 
“ charge ” is used in tne Code both as indicat- 
ing the whole series of counts or heads of 
charges, and, also, as indicating a charge of a 
speoiffc offence. In s. ‘227, it is used in the 
former sense. The words “without a charge “ 
in s. 226 will properly apply not only to a 
case in which there is “ no charge at all ” but 
also to the case in which there is “ no charge” 
in respect of such offence as the Sessions Judge 
or Clerk of the Crown may think the prisoner 
ought to be tried for. 8 B. 200 ^ Oiss., 9 .\. 525, 

12 A. 551, 16 B. 414, 10 C.P.L.R. ISCr.j. 

(1719)— Ss. 226, 227— Set' S essions Judge, 
Jurisdiction OF, 32C. 22 = 8 C.W.N. 784. 

(1719-a) — S. 226 — See No. 423, supra. 

S. 227 ( = 1882, s. 227 ; 1872. ss. 4«, 445 ; 

1861, s. 244). 

See Charge. 

(1720)— S. 227 [ = Criin. Prn. Code, J8S2, 
s. 227) — Addition of charge at Sessions trial . — 
The Court has power under s. 227, to add a 
fresh charge upon which the a-rcuse ' has not 
been committed for trial. 9 A. 525. 

(172U— 5. 227 ( = Cri»i. Pro. Code. J 8 S 2 , 
s. 227) — "Return of pcrdicl" — Term explain- 
ed. — Th<‘ words “return of verdict ” in s. 227 
mean the return of the final verdict which the 
Judge is bound to record. 8 B. 200. 

(1722)— S. 227 ( = s. 44 . 5 , Crim. Pro. Code, 
1872) — Amendment of charge. — S. 445 pr<jvides 
only for amendments and alteration of the 
charge in those statement of facts which affect 
the liability of an accused person to punish- 
ment; and not to a statement of fact which 
merolyaffects the amount of punishment which 
may be indicted, if such liability is proved. 
21 P.R. 1879 Cr. 

(1723)— 5. 227— Cancelling of charge under 
one section and substitution of another when not 
warranted by law. — Where, after the complain- 
ani was examined and after hearing argument, 
the Magistrate held that the charge which was 
originally framed against the accused could not 
stand and so cancelled the charge and substi- 
tuted another under a different section, held 
that the Magistrate's action in cancelling the 
charge under one section and substituting a 
charge under another section was a procedure 
not warranted bv s. 227, Grim. Pro Code. 
U.B.R, (1897—1901), Yol. I. 64. 

(1724)— Ss. 227 , 233, 234, 537— Charge of 
rnore than three offences at one trial — Striking 
oitt o^enees so as to reduce them to /fcree.— Where 


Grim. Pro. Code (Acts V of 1898, X of 1882. 

X of 1872. XXV of 1861 and Ylll of 1869; 
— continued. 

a person is charged with, and tried for, 
four offences committed in the same year, it is 
not open to a Magistrate, purporting to act 
under s. 227, to strike out one of the charges, 
and convict the accused on the remaining three. 
The words of s. 227 may be wide enough to war- 
rant a Court in altering a charge, by striking out 
one of the charges, at any time before judgment; 
but. tlio .->ecnon does ii'jt seem to warrant the 
striking out of a charge, for the purposes of 
curing an illegality, which had already been 
committed. Disobedienco toan express provi- 
sion as to a mode of trial cannot be regarded as 
a mere irregularitv, within the meaning of 
s. 537. 1 M.L .T. 409 = 29 M. 569 = 5Cr. L.J. 94. 

(1725)— Si'. 227. 537— Charge— Addition of 
a further charge by Sessions Judge as to olf'ence 
committed indepoidenl of the charg<. on u-hich 
committal is based — Illegality — Dying declara- 
tion — Acquittal — Appeal by Government — A’l'i- 
dence of witnesses disbelieved as against some 
accused not to be believed as regards the other 
co-accused — Re-trial refused ivhcn evidence 
untrustworthy aiui discrepant — Penal (.'ode, 
ss. 302, 324 and326. — Fourpersons J.,S.,S.D., 
and S.N., were charged with the murder of one 
J. M. Of these J. was discharged by the com- 
mitting Magistrate, and the rest committed to 
the Sessions for aii *)ffei! -o under s. 302, I.P.C. 
In the Sessions Judge’s opinion, the whole of 
the prosecution evidence was untrustworthy 
and materially discrepant. Ho accordingly 
acquitted all three accused of the murder of 
J.M., but convicted S.D., on the charge under 
s. 326, Penal Code, added by himself during 
the cour.se of the trial, of having caused 
grievous hurt by means of a si.iubing instru- 
ment to another person A., and sentenced him 
to transportation. But S-D., had not been 
committed for causing injury to A. In a note, 
subsequently added to hi.s judgment, the 
Sessions Judge observed that the injury did not 
am )unt to grievou.s hurt under s. 326, Penal 
Code, but the offence did amount to one undei’ 
s. 324, Penal Code, for which he inflicted the 
maximum punishment awardable under s. 326, 
Penal Code, because “ he was certain that S.D. 
bad had a hand in the killing of J.M.” 
Held, that the Sessions Court is not a Court 
of original jurisdiction, and, though vested with 
large powers for ameiidingand adding to charges, 
cau only do so with reference to the immediate 
subject of the prosccutiou and committal, and 
I not with regard to the matter not covered by 
: the indict ment ; and, therefore, the conviction 
of S.D. of an offence under s. 326 alleged to 
have been committed on A., is illegal and must 
bo set aside ; the addition of the second charge 
was not a mere irregularity but an illegality not 
covered by s. 537, Crim. Pro. Code ; the evidence 
was untrustworthy and materially discrepant, 
on which it was not proper to order a re-trial ; 
an accused should not be convicted on the 
strength of evidence, whidi is disbelieved so 
far as the other co-accused are concerned, if the 
ground for disbelieving it is common to all of 
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them : a dying declaration inconsistent with 
the other prosecution evidence, full of material 
contradictions and discrepancies, is as valueless 
as the evidence itself. In awarding punish- 
ment, it is illegal to pay any regard tc the 
offence of which an accused was charged but 
acquitted. 20 P.W.R. 1909 Cr. 

(1726)— 5s. 227, 237 i = Crim. Pro. Code, 
Act Xof 1332, ss. 227, 237)^Penal Code, ss. 411, 
— S. 237 of the Crim. Pro. Code, does not 
imply that a person charged under s. 411 of 
the Penal Code may. without altering the 
ch.arge, be convicted under s. 380 of the Penal 
Code. The proper course is to alter the charge 
under s. 227 of the Crim. Pro. Code. A.W.N. 
1888, 116. 

H727)— S. 227— See ACT I OF 1849, s. 9, 

5 M.H-C. App. 13. 

(1728)— S. 227— Chakge, Rat. Un. Cr. 
C. 33. 5 B.H.C. Cr. 9. 

(1729)— Ss. 227, 228. 229 See CHARGE, 6 

O* 72* 

(1730)-Ss 227, 288, 199,238— Sre CHARGE, 

9 Bom. L.R. 148 = 5 Cr. L.J. 164 = 31 B. 218. 

(1730-a)— S. 227— Si'c Nos. 1661, 1696, 1716, 
1717, 1718, 1719, supra. 

S. 228 ( = 1882, s. 228; 1872, s. M7 : 1861. 

s. 245). 

(1731) — Ss. 228, 229, 231-See CONFESSION, 

11 B.H.C. 278. 


' Crim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

' — continued. 

I on the list of assessors, or, if put upon the list, 

^ ought not to be summoned to serve as an asses- 
sor, unless it were known that he would be will- 
I ing to act as such. A.W.N. 1897, 167. 

I (1734) Ss. 232 and 423 — Conviction iu 
absence of charge-~Netv trial, power of appel- 
late Court to order.— ‘Where the accused was 
charged under s. 471, Penal Code, for dishonest- 
ly using a forged document, but was convicted 
eventually under s. 600 for defamation con- 
tained in that document, held, that the Sessions 
Judge, to whom the case went up on api>eal. 
was wrong to order a re-trial for defamation, if 
he thought it was necessary, under s. 423, but 
should have ordered it under s, 232. Queere . — 
Whether an appellate Court has, under s.423(u). 
general powers to order a new trial?' 28 
C. 63 = 5C.W.N. 819. 

(1735)— S. 232 — See Charge, 29 C. 481 = 6 
C.W.N. 599. 

(1736)— Ss. 232, 423— See PENAL CODE, 
ss. 147, 323 and 448, 30 C. 283. 

(1737)— Ss. 232 and 423 (6)— RE-TRIAL. 

7 C.W.N. 301. 

(1737-a)— S. 232— 5eeNos, 1696, 1712, supra. 
and No. 2822, infra. 

S. 233 ( = 1882, s. 233; 1872. s. 452). 

See Joinder op Charges. 


(1731-rt)— S.228— SeeNos. 1718, 1729,SM^jrn. 


See JOINT Trial. 


S. 229 ( = 1882,3. 229; 1872, g. 448; 1861, 

3. 248;. 

(1732)— Ss. 229 and 537 { = Crim. Pro. 
Code, 1882, ss. 229, 537)— Addition of new 
charge . — Where a nesv charge was read aloud to 
the jury, but was not specially explained to 
the prisoner and he was not called upon to 
plead to that charge, but his counsel, on being 

asked, did not require a new trial, held, that 
the accused was not prejudiced by the addition 
of the new charge, and the omission would not 
affect the trial. 8 B. 200. 

(1732-n)— S. 229— See Nos.1718, 1729, 1731, 
supra. 

8. 230 ( = 1882, 8. 230; 1872, a. 450). 

(1732-6) — S. 230 — See Nos. 1420, 1718, 

supra. 

8, 231 ( = 1882, 8. 231 ; 1872, s. 449 ; 1861, 

8. 247). 

(1732-c)-S. 231— See Nos, 1718, 1731, supra, 

S. 232 ( = 1882. a. 232; 1872, a. 451). 

See Chabob. * 

(1733) — S- 232 { = Crim. Pro. Code, 1882, 
s. 232) — Assessor's list — Genthmen of rank and 
status — Refusal to act. — A gentleman of con- 
siderable rank and status should not be plivsed 


I (1738) S. 233 — Distinct offences — Offerees 
uidei' ss. 411 and 489 (c), l.P.C. — Separate 
trial. — Offences under ss. 411 and 489 (e), 

. Penal Code, are distinct offences and, therefore, 
can be tried separately. Where an accused was 
tried by a Magistrate and convicted under 
s. 411, and the evidence disclosed also the com- 
mission of'an offence under s. 489 (c), triable 
exclusively by a Court of Sessions, held, that 
the convietjou under s. 411 was proper, inas- 
much as the ofience.s under ss. 411 and 489 (c). 
Penal Code, were distinctly and separately 
triable. 29 C. 387 = 6 C.W.N. 5S0. 

; 

(1739)— Ss. 233 and 236 — Contradictory 
statements — Cluirge, nature of — Evidence . — 
Where a person is charged with h.aviog made 
I two contradictory statements, two separate 
I charges ought to be framed; and such evidence. 

' as is procurable, should be adduced to prove 
I the falsity of one or other of the two state- 
{ mea|§. 2 Wair 299. 

I (1740) — Ss. 233, 236. — If a person is cha^e^ 

, with havingmade two contradictory statemente, 

, two charges should be framed, one relating to 
I each statement. If it were found impossible to 
say^hicb of the two statements is false and 
that tho two cannot be reconciled, the 
ought to be convicted accordingly, under s. 2do» 
Crim. Pro. Code. 2 WelF 300. 
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(1741)— Ss. ^33, 234 and 239— Joinder of 
charges — Several accused persons, if can be 
Jointly tried for distinct oifences of the same 
kind, cwnmitted icithin tivelve months. — S. 234 
of the Code does not apply whore sevcnil persons 
are jointly accused, but reiers to the case of 
a single accused person. When, therefore, 
several accused persons were jointly charged 
with having, on two separate dates, within the 
space of twelve months, committed two offences 
of the same kind not forming part of the same 
transaction, held, that the joinder was illegal. 

33 C. 292 = 10 C.W.N. 32 = 3 Cp. L.J. 126. [H., 

11 C.W.N. 54, 6 C.L.J. 757=G Cr. L J. 442j . 

(1742)— Ss. 233, 2d4, 537 ( = Crim. Pro. Code, , 
1832, $s. 233, 234, 537}— Joint trial for distinct ■ 
offences. — Where the accused, at one and 
the same trial, were charged with robbery 
and murder committed in the course of the 
robbery and also of a robbery committed some 
hours previously at a place three miles off the 
scene of the former crime, held, that the joint 
trial of the first ronbeiy and the subsequent 
robbery and murder was only an error or an 
irregularity within the meaning of 8.537. 14 

A. 502. CB..27 C. 839, 83P.L.H. 1901 = 7 P.R. 
1901 0r.,2L.B.R. 10. A.W.N. 1907, 203 = 6 
Cr. L.J. 215]. 

(1743)— Ss. 233, 235Sevcral dacoities on 
the same night — Charge, form of. Where 
certain persons are charged with having com- 
mitted four separate dacoities in the course of . 
the same night, there must be distinct charges 
for each dacoity, although the offences, being 
'Committed on one and the same night formed 
one series of acts so connected together as to i 
form part of the same transaction and were 
triable at one trial. 26 A. 195 = A.W.N. 1903, [ 
231. 10 Bom. L.R. 848J. 

(1744) — Ss. 233, 235 — Charges nmler ss. 302 | 
and 201, PeTtal Code. — Charges under ss. 30*2 
and 201, Penal Code, cannot be combined. ^ 

2 Weir 801. 

(1746)— 5s. 233, 239 and 537— Joint trial ! 
— Misjoinder of parties—Betrial- — Where two ; 
persons were tried together in the same trial, , 
for offences under ss. 411 and 414, I.P.C., each | 
of these persons being charged with the .same 
offence only in respect of a currency note of 
Rs, 500, but in respect of the charges on two 
other currency notes of Rs. 100, the charge 
against each of the accused being separate and | 
distinct and relating only to one of those cur- I 
rency notes, held, that there was a misjoinder | 
of parties. [R., 29 B. 449 = 7 Bom. L-R. 5*27]. , 
An appellate Court, in disebarging the accused ! 
on the ground of misjoinder of parties, has 
power to add to that order a direction that the 
accused should be re-tried. It cannot be con- j 
tended that further proceedings should be left 
to the discretion of the Magistrate. There is 
no reason, at all why tho superior Court should 
not point out to the Magistrate the couree ; 
which should betaken in such a matter. Mis- j 
joinder of parties is not fatal to the proceedings, i 

84 
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but is an irregularity which requires that the 
Court should consider whether, under the terms 
of s. 537, it has, in fact, occasioned a failure of 
justice. Where no objection was taken before 
the trying Magistrate for tho joint trial of a 
person charged under s. 411 with a i>orson 
charged under s. 381, Penal Code, and the evi- 
dence was that the former was handling the 
stolen property only a few hours after the theft, 
held, that tho joint trial of him with the per- 
son charged with the theft had not occasioned 
a failure of justice. 28 C. 104. (R., *29 B. 449 
= 7 Bom. L.R. 527 ; Di-ss., U.B.R., 1st Qr., 
Crim. Pro. 5 = 14 Bur. L.R. 38]. 

(1746) — Ss. 233 and 537 —Misjoinder of 
parties — Joint trial of persons charged with 
criminal breach of trust and receiviiuj stolen 
propertif — Objection, when to be taken — Penal 
Code, ss. 407 arid 411 . — A misjoinder of parties, 
just as a misjoinder of charges, is not fatal to 
the proceedings, but is an irregularity which 
requires that tho Courts should consider, under 
the terms of s. 537, whether it has, in fact, 
occasioned a failure of justice. Where neither 
before the Magistrate, who tried tho case, nor 
in the appellate Court was any objection taken 
to the joint trial of persons charged, under 
s. 407, Penal Code, with dishonestly receiving 
and retaining stolen property, which had been 
taken by criminal misappropriation, with the 
person charged with the latter offence, held, 
that the objection could not be properly raised 
before the High Court in revision, and that it 
could and should have been raised at an earlier 
stage of the proceedings, and that, therefore, 
it should be held that, not being so raised, it 
had not, in fact, occasioned a failure of 
justice. 28 C. 7* [,P., 28 C. 10 JChss., U.B.R. 
1907, 1st Qr., Crim. Pro. 5 = 14 Bur. L.R. 
38]. 

11747) — Ss. 233, 537 {=Crim. Pro. Code, 
1832, ss. 233 and 537) — Trial of offences wider 
ss.370and 377 togethei — Convicluni — Validity. 
— The mere faetthat an accused wastried at the 
same trial, in contravention of the provisions 
of s. 233, Crim. Pro. Code, for offences under 
ss. 376 and 377, 1.P.C., is not sufficient to in- 
validate the conviction for cither offence in the 
absence of evidence that he^was prejudiced in 
his defence. S. 537, Crim. Pro. Code, was 
applicable to an error of this kind as well as to 
any other mere error of procedure. 9 C.P.L.R. 
Cr. 23. 

(1746) — Ss. 233 and 239 — Joint trial of three 
persoTts, one for an offence under s. 457 and the 
others for an offence under s. 411, Penal Code . — 
Three persons were jointly tried and convicted 
at one trial, one for an offence under s. 457 
and the other two for an offence under s. 411, 
Penal Code. No objection as to the illegality 
of the trial was taken before the Magistrate or 
the Sessions Judge. Nor did it appear that the 
theft and the receipt of the stolen property 
were parts of the same transaction. Held, 
under the circumstances, that) the joint trial 
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and the conviction were illegal and opposed to 
the provisions of s. 239 of the Grim. Pro. Code. 
It is not a mere irregularity curable under 
s. 537, Grim. Pro. Godc. 4 P L.R. 1905 = 2 Cr 
L.J. 30. 

(1(49)^ 6s. 242 — Joint ti iol of sevevat 

accused in summo7is case— Applicability o/.— -The 
accused were tried together and convicted for 
an encroachment on a grazing ground. It was 
found that each of the accused cultivated a 
separate piece of land. They did not all join 
together to cultivate the same piece in com- 
mon. The question for decision was whether 
s. 233 of the Code applied to the present case, 
which was a summons case, in which no formal 
charge was necessary • Hcld^ a charge is an 

essential clorncnt in any trial and if the provi- 
sions as to joinder of charges do not apply to 
summons case, there arc no other provisions of 
law to guide I^fagistrate. But, in a summons 
case, «a charge need not be embodied in writing. 

S. 233 of the Code applies to summons cases 
also. 3L.B.R. 52, F.B. 

(1750 and 1751)-Ss. 233. 239 and 423-Sc(> 
APPELL.tTE Court. 38 P.R. 1905 Cr. 

(1752)— s. 233— Sro CHARGE, 13 C.W N 
10G7. Rat. Un. Cr. C. 529 = Cr. Rg. 27-1M890. 

(1753)— Ss. 233. 234. 439. 537— Sec Cheat- 
tN’O. 4 L.B.R. 316. 

(1754) — Ss. 233 and 555 --See False EVI- 
DENCE, 10 C. 937. 

(1755) — Ss. 233. 2.39 — See JOINDER OF 
CHARGES, 5 P.R. 1900 Cr. 


(1766) — Ss. 233, 234— See Joint Trial, 1£ 
C.W.N. 418 = 9 Cr. L.J. 277 = 1 Ind. Ca.s. 335, 
9 C.L.J. 149=13 C.W.N. 507 = 5 lil.L.T. 349 = 
3 Ind. Cas. 319. 


(1757)— Ss. 233, 251, 252 and 25G — See JOINT 
Trial. 3 L.B.R. 280 = 5 Cr. L.J. 417. 

(17^8) — Ss. 23.3, 537— See JOINT TRIAL, G 
C L.J. 767=6 Cr. L.J. 442. 

(1759)— Ss. 233, 2.39, 637— Sec PENAL CODE, 
s. 419, 149 P.L.R. 1903. 

(1760)— S. 233— See RIOTING, 1 L.B.R. 56. 

(1761) — Ss. 233, 334 and 537 — See RIOTING, 
8 C.W.N. 344. 

(1761-a)— S. 233— See Nos. 235, 1611, 1696, 
1708, 1712, 1713, 1724, supra. 

S. 234 ( = 1882, s. 234 ; 1872, s. 453). 

See Joinder of Charges. 

See Joint Trial. 

(1762) — Sj» 234 — Charges under s. 477-A, 
Penal Code, cf falsification of a book or account, 
more than 3 in number.— Every act of falsifica- 
tion of a book or account would amount to an 
offence under the Code under b. 234 . An 
accused can only be charged and tried at one 
trial for any number of offences of the same 
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kind not exceeding three committed within the 
space of one year. The explanation appended 
to s. 477-A does not purport to override 
s. 234, Crim. Pro. Code. [Appl., 4 Bom. L.R. 
433] . The alteration in the law by s. 222 (2) 
of the Crim. Pro. Code of 1698 does not apply 
to a charge under s. 477-A of the Penal Code. 
It applies only to criminal breach of trust or 
dishonest misappropriation of money. 26 C. 860 
= 3 C.W.N. 412. 

(17C3) — S. 234 — Joint trial for several acts 
of misappropriation — Separate acts of misappro’ 
jn'iation. — An accused person cannot be charged 
with, and tried at the same time for, criminal 
misappropriation of a sum which is not the 
subject of a single act of misappropriation, but 
which represents a general deficiency consisting 
of a lengthened series of separate defalcations. 
Where there liave been scpar.ate acts of 
misappropriation, the accused cannot be tried 
; at the same time for more than three of such 
acts committed within a year; but when it 
may be properly inferred from the evidence that 
there has been but one act of mis-ippropriation, 
although the sum misappropriated may re* 

I present the aggregate of sums received by the 
accused at different times, he may then be 
ch.vrged and tried at one trial in respect of the 
aggregate sum, or if there be three such acts 
occurring within a year, then in respect ofall 
of them. 2 C.W N. 341. (15 W.R. Cr. 5. 24 C. 
193. 17 A. 153. 18 A. 116, Dtss.). 

(1764) — S. 234 — Irregularity. — Charging an 
accused person with and trying him at one trial 
for three offences, punishable under ss. 380. 454 
and 457, Crim. Pro. Cede, was held to be in 
contravention of s. 234 of Crim. Pro. Code, 
which defines offences of the same kind as 
offences punishable with the same amount of 
punishment under the same section of the Penal 
Code or of any special or local law. It is not a 
mere irregularity to disobey an express provi* 
sion as to a mode of trial. 15 C. P.L.R. Cr. 53. 
(L.R. 28 I.A. 257, R.). 

(1765)— Ss. 234. 235~Trial of several offences 
at same time . — Difference between separate 
offences and separate acts done in the course of 
the commi.ssioD of a single offence pointed out. 

U.B.R. (1892—1896), Yol. I, 33. 

(1766)— S.s. 234, 233 {!)— Various charges ot 
threatening for the purpose of uiducing payout 
of bribes — Single trial— Multiplicity . — The 
accused was convicted at one trial of threaten- 
ing 14 persons with injury, unless they e^" 
paid him a bribe. The alleged threat with 
reference to ten of them was made at one t|in©i 
and with reference to the rest at another tim®* 

But the tenor of the charge was quite different- 
from the facts as above stated. The charge was 
that two specific individuals were asked, under 
threat of dismissal in case of non-conipln*i^> 
to obtain bribes for the accused from other 
people who were not even named in the charge- 
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Grim. Pro. Code (Acts Y of 1898, X of 1882. 

X of 1872, XXY of 1861 and YIll of 1869) 

— continued. 

Held, that, whether the charge be taken as \ 
being an instigation to obtain bribes, or as j 
inducing the accused with actual throats, it i 
was bad for multiplicity under s. 234. inas- ; 
much as more than three separate offences ] 
were involved, which offences were not com- i 
mitted in one transaction, and that s. 235 (1) • 
did not apply. 2 Weir 299. 

{n61)~Ss.234,S36 {= Crhn.Pro.Code, 
ss. 453 and 455)~p€nal Code, ss. 5V5. 387, 392. 

— The trial of an accused in a single trial on I 
two charges of offences under ss. 3S7, 325, 392, j 
I.P.C. (not of the same kind within the meaning ' 
of ss. 453. 455, Grim. Pro. Code), renders the | 
proceedings only fit to be annulled, since the 
said offences have arisen out of two entirely 
different sets of circumstances. Colm. Dig. 
Cr. 35 of 1876. 

(1768)— Ss. 234. 537— See JOINDER OF 
Charges, 14 C. 128. 12 M. 273 = 1 Weir 375, 

25 M. 61 = 11 M.L.J. 233 = 3 Bom. L.R. 540 | 
= 28I.A. 257 = 5 C.W.N. 866 = 2 Weir 271 = 10 ! 
M.L.J. 147, P.C. I 

(1769)— S. 234— See JOINT TniAli, A.W.N. ! 
1881. 68. 

(1769-n)— S. 234— Sec Nos. 1421. 1696. 1701. 
1702, 1703, 1704. 1706. 1707. 1708. 1709, 1713, 
1724, 1741, 1742, 1750. 1753. 1756, supra. 

S. 235 ( = 1882. s. 235 ; 1872. s 454, omit 

ilia, (e), (h), (i), (k).) 

See Joinder of Charges. 

See Joint Trial- 

(1770)— S. 235 ( = Crim. Pro. Code, 1872, j 
5. 454) — Same offence causing injury to two 
persmts — Separate sentences — Penal Code, s. 71. \ 
“~A man who rode a horse furiously and knock- 
ed down another man and his child, was 
convicted under ss, 279 and 326 of the I.P.C. , 
and sentenced under the former to one month’s 
rigorous imprisonment and under the latter to 
a fine of Rs. 20. Held that though the com- 
bined sentence was within the limit fixed by 
B. 71 of the Penal Code, the case fell within 
B- 454 (2) of the Crim. Pro, Code, which con- 
templates the passing of a single sentence only, 
and that the order in appeal substituting a 
single sentence equal in extent to the combined 
sentence, was right. Rat. Un. Cr. C. 159 = Cp. 
Rg. 10-3-1881. 

i = Cri7n. Pro Code, 1872, 
*S4]^Puni$hme7it for offences xinder ss. 2^7 
524, LP.C.— Under s. 454, Crim. Pro. 
the collective punishment awardable for 

offences under s 147 and s. 324, I.P.C., must 
not exceed that which may be given for the 
graver offence. 8 C.L.R. 390. 

(1772)— S. 235 — Separate sentences — Distinct 
— ’Trial to be generally held before 
Magistrate with enhanced powers. 
a person was convicted and sentenced by 
a first class Magistrate, to two years’ rigorous 
nnpnsonment under s. 457 and to another two 


Crim. Pro. Code (Acts Y of 1898. X of 1882* 

X of 1872. XXY of 1861 and YIII of 1369' 

— continued. 

years’ imprisonment for another offence under 
s. 380, I.P.C., held, that, although the .separate 
sentences passed on the accused was legal, yet, 
it was desirable that such cases should be tried 
before a District Magistrate with enhanced 
powers. 8 P.R. 1888 Cr. 

(1773) — S. 235 — Distinct offinu:es conunitted 
lu the same transaction — Separate sentenees . — 
A person found guilty of rioting armed with 
deadly weapon and also of having voluntarily 
caused grievous hurt by means of that weapon, 
is guilt}' of distinct offences punishable sepa- 
rately. 32 P.R. 1885 Cr. 

(I774j — S. 235 ( = Crim. Pro. Code, 1882, 
s. 235) — Penal Code, s. 71 — Cumulative 
sentence. — If. in pursuance of a common object, 
several persons attack at the same time and 
dacoit two houses belonging to different owners 
in the same village, they are not liable to be 
punished separately oii sepax'ate charges of 
dacoiting each house. They can onlv be 
punished for one offence of dacoity. L^B.R. 
11872—1892), 444. 

(1775^ — S. 235 { = Crim. Pro. Code, 2882, 
s. 235). — Distinction between s, 235, Crim. Pro. 
Code. 1882, a>id it.s corresponding s. 434 of 
the Code of 1872, pointed out. — See L.B.R. 
(1872—1892), 476. 

(1770) — Ss. 235, 236 and 403 {=Crim. Pro- 
Code, 2882, ss. 235, 236, 403)— Scope of s. 236— 
Previous conviction or acquittat— Subsequent 
trial when valid. — S. 230 contemplates a state 
of facts constituting a single offence, but not 
where it is doubtful whether the acts involved 
may amount to one or another of several cog- 
nate offences. Where that is the case, the 
accused may be simultaneously charged with 
and tried for the commission of all or any of 
such offences, and after acquittal or conviction 
cannot again be tried on the same facts either 
for the specific offence or offeuce.s for which he 
has already been tried, or for any othc offence 
for which he might then have been tried under 
the provisions of the section. But where the 
acts of an accused disclose more offences than 
one and distinct in their character, the fact of 
his having been charged on a previous occasion 
with one offence only is no bar to the institution 
of a separate proceeding in respect of some other 
offence which as then disclosed. (S. 403, 2ud 
para). 23 C. 174. (R., 1 L.B.R. 104j . 

(1777)— Ss. 235, 239 and 537—MisJoi7ider of 
charges — Offence under s, 128, Raihvay Act 
IX of 1890) — Penal Code, s.225. — S. 235, as 
regards the joinder of different offences, must 
be read with s. 239, and it is one of the sectious 
mentioned in the latter section. An offence 
under s. 128 of the Railway Act, and the 
offence of rescuing the person arrested for the 
former offence, i.e., an offence under s.225. 
Penal Code, are distinct offences, and must be 
tried separately. The irregularity of trying 
these offences jointly cannot be cured by s. 537. 
29 C. 388 = 6 C.W.N. 468. [B., 26 M. 592j. 
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X of 1872, XXY of 1868 and YIII of 1869) 

— continued. 

(1778) — Ss. 235 and 403 — -Autrefois convict 
^Conviction under s 452 of the Indian Penal 
Code no bar to a subsequent trial for an oj^'ence 
under s. 365 of the Code arising out of the same 
set of circumstances. — OneMer.'ii Cunni, formed 
an intimacy with one Mussammat Hulla, a 
widow, and Hulla took up her abode in Merai’s 
house. Some of Hulla’s relations attacked 
the house of Jlerai, heat him and his brothers, 
and carried off Hulla. For this they were 
tried and convicted under s. 452 of the* Indian 
Penal Code. After being removed from Merai’s 
house. Hulla disappeared, and, after all efforts 
to find her had been unaN'ailing for a space of 
some two years, the persons, who had been 
concerned in the attack of ^lerai’s house were 
put on their trial under s. 365 of the Indian 
Penal Code. Held, that their previous convic- 
tion under s. 452 was no bar to their being 
tried under s. 365. A.W.N. 1906. 32 = 3 A.L J. 
2 = 3 Cr. L.J. 93. 

(1779) — S. 235 (I) — "Transaction meaning 
of— See U.b.R. (1897—1901). Vol. I. 31. 

(1780) — Ss. 235 and 403 — See ACT XXVI OF 
1870, s. 3. 2 A. 301. 

(1781) — Ss. 235 and 35 — See ACT XII OF 
1896, ss. 45 and 51, 1 L.B.R. 33. 

(1782)— Ss. 235, 239, 403— See JOINT TRIAL. 
31 C. 1007. 

(1783)— S. 235 -See PENAL CODE, L.B.R. 
(1893—1900), 226. 

(1784)— S. 235— See PENAL CODE, s. 71, 
L.B.R. (1872-1892), 440. 

(1785)— S. 235— See PENAL CODE, ss. 71, 
406, 417, L.B.R. (1872—1892), 492. 

(1786)— S. 235— See PENAL CODE, ss. 379 
and 390, 6 C.P.L.R. 36 Cr. 

(L787)— S. 235— See RIOTING, 12 C. 495. 

(1788) — S. 235, els, 2 and 3 — See SENTENCE, 

6 P.R. 1883 Cr., 6 0. 718, 12 C. 495,9 A 
645, Rat. Un. Cr. C. 79, Rat. Un. Cr. C. 95. 
Rat. Un. Cr. C. 135, Rat. Un. Cr, C. 869, 11 
C. 349. 

(1789)- Ss, 235, 239 — See UNLAWFUL AS- 
SEMBLY, 6 M.L.T. 17. 

(1789-rt)— S. 235— See Nos. 234, 235, 245, 
1180, 1422, 1450, 1465, 3667, 1704, 1705, 1708, 
1/13, 1743, 1744, 1750, 1766, 1766, supra, and 
Nos. 1896, 2631, infra. 

S. 236 ( = 1882, 8. 236; 1872, 8, 455 ; 1861, 

B. 242). 

See Joinder of Charges. 

See Joint Trial. 

(1790) S. 236 — Scope of the section — Power 
of Ses-siotis Judge to amend the statement of 
common object of an unlawful assembly — Alter- 
native charges — Misdirection of jury — Penal 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

Code. 5 . 249. — S. 236 of the Code only authorises 
a charge in the alternative, when it is doubt- 
ful which of the several offences the facts which 
caube proved will constitute, and not when 
there may be a doubt as to the facts which con- 
stitute one of the elements of the offence. Where, 
on a charge under s. 149 of the Penal Code, the 
prosecution alleged a certain common object, 
but the Judge amended the charge and added 
an alternative common object, considering, 
possibly, that the common object alleged by 
the prosecution might be considered not to 
have been proved, and whore it was found that 
it was impossible to say whether the jury in- 
tended to find that the accused acted with the 
common object alleged by the prosecution, or 
with that inserted in the charge by the Judge, 
or with both, or some with one and some with 
other, held, that the .Judge had misdirected the 
jury and the conviction should be set aside. 
The case was ordered to be retried. 21 C. 955. 
[Applied, 25 C. 561 ; R., 1 L.B.R. 101]. 

(1791) — .S. 236 — Charge in the altertiative— 
Penal Code, ss. 193 and 423— False evidence— 
Entry of false consideratiyn in deed — Sentence. 
— The accused in a sale-deed executed by him 
entered the consideration as Rs. 1,476. When 
A suit for pre-emption was brought, he gave 
evidence that the only price was Rs. 900 and 
that a fictitious price had been entered to defeat 
pre-emption. Held, that the accused was 
liable to conviction in the alternative under 
s. 193 or 42.3. Penal Code. When a conviction is 
in the alternative only, the sentence cannot be 
heavier than what is suitable for the less 
serious offence. 60 P L. R. 1903. 

(1792)— S. 236—Scove.—S. 236 relates not to 
distinct acts, but to a single act, or series of 
acts, where the facts being ascertained it is 
doubtful which of several sections is applicable. 

43 P.R. 1887 Cr. 

(1793)— Ss. 236, 237— Accused charged loith 
causing grievous hurt with a da— Conviction fo^ 
attempt te murder — Penal Code, ss. 326, 307 
Two scales of punishment — Correct course.'— 
Where an accused person was charged wrW 
causing grievous hurt with a da under s- 326 , 
Penal Code, but wa> formally acquitted of t^* 
offence and convicted of attempt to mura« 
under s. 307, Penal Code, held that, thongh 
ss. 236 and 237, Crim. Pro. Code, read togethtf 
seem to legalize the course taken by the (^ort 
of Sessions, still the correct course would have 
been to amend the charge, or to add a fresn 
charge of -attempt to murder and to call 
the accused to plead to this charge. S. ^ 
contains two scales of punishment, the 
scale being applicable when hurt is causw- 
Therefore, in the case of a conviction 
s. 307, there should be an express- finding tba 
hurt was caused. 1 L.B.R. Kl. 

(1794)— Ss, 236, 237, 23S—Alter.^ti^ ^ 
charge — Irregulariti^Peiuil Code<^ ss. 366 ^ 3/ * 

— It is not competent to a Judge, in appcnir 
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Crim. Pro. Code (Acts V of 1898. X of 1882. ! 

X of 1872, XXY of 1861 and YIII of 1869) 

—continued. 

to alter a charge under s. 376 of the Penal 
Code to one under s. 3CG; because a charge 
under the latter section involves different ele- j 
ments aud different questions of fact from a : 
charge under s. 376. 8 Bom. L.R. 120 = 3 Cr. < 

L.J. 2i0. I 

(1795)— Ss. 236, 237, 403— Acquittal under \ 
s,400, I.P.C.. whether a bar for co«iic/ion ; 
tinder s. 395, J.P.C. — The acquittal of an j 
accused on a charge under s. 400, I.P.C., cannot 
operate, under s. 403, Crim. Pro. Code, as a • 
bar to his being prosecuted again on a charge i 
under s. 395, I.P.C., for committing one of the j 
dacoities in respect of which evidence was 
given in the previous trial under s. 400. S. 403, 
Crim. Pro. Code, bars a separate trial on the , 
same basis of facts, only in cases falling within ! 
ss. 236, 237 of that Code. 1 Bom- L.R. 15. 

(1796 and 1797)— Ss. 236, 23? { = Crim. Pro. \ 
Code, 1372, SS.455, 461) — Joinder of charges— j 
Judgment in the alternative.— S. 455 applies to | 
cases in which not the facts, but the application ■ 
of the law to the facts, is doubtful. A judg- , 
ment in the alternative cannot be passed in | 
cases in which it is doubtful whether the ; 
accused person is guilty of any one of several j 
offences, but where it is doubtful of which of ' 
those offences ho is guilty. 7 N.W.P. 137. 


Crim. Pro. Code (Acts Y of 1898. X of 1882. 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

(1806-n)— S. 236— See Nos. 235, 1058, 1180, 
1423, 1718, 1739, 1740, 1750. 1767, 1776, 

supra, and No. 2632, infra. 

S. 237, paral (= 1882. s. 237; 1872, 8-456: 

1861, cf. ss. 56 to 59) ; and para 2, new. 

See Joinder of Ch.\rges. 

See Joint Trial. 

(1807) — S. 237 — Scopeof the section. — S. 237, 
Crim. Pro. Code, does not apply to a ca.se wlierc 
the true nature of the offence is not open to 
reasonable doubt. Where a person is charged 
with a certain offence and the opinion of the 
assessors is taken on that charge, he cannot be 
convicted of a different offence, which the evi- 
dence in the case points to, if the opinion of the 
assessors is not taken regarding that offence. 
2 Weir 301. 

(1808)— S. 237 ( = Cnm. Pro. Code, 1S61, 
ss- 56 to 59) — Penal Code, ss. 395, 412— Charge 
of dacoity — Conviction wider s. 412 — Legaliti/. 
— Persons charged with and tried for dacoity 
under s. 395 of the Penal Code cannot be con- 
victed of receiving stolen property under s. 412, 
since there was no charge under the latter 
section and since the case did not fall within 
ss. 56 to 59 of the Crim. Pro. Code. 1861. 
Rat. Un. Cr. C. 34 = Cr. Rg. 16-6-1870. 


(1798)— 5s. 236, 237, 53? ( = Crim. Pro. 
Code, .4c< X of 1882, ss. 236, 237, 537)— Charge 
of murder — Ccmitcfion for theft. — Ss. 236 and 
237 of the Crim. Pro. Code, refer to cognate 
offences such as theft and criminal broach of 
trust, and do not relate to offences of so distinct 
a character as murder and theft. Where, 
however, the prisoner was not prejudiced in his 
defence by the failure to frame a separate 
charge of theft, held, that s. 537 of the Crim. 
Pro. Code, applied and that tho conviction 
need not be set aside. A.W.N. 1888, 95. 

(1799)— Ss. 236, 237, 403 (1)— 5^f BOM. ACT 
in OP 1088, ss. 308, 309, .342. 4 Bom. L R. 
675. 

(1800)— Ss. 236. 237, 403— See AUTREFOIS 
Acquit, Plea of. 7 N.W.P. 371. 

(1801)— s. ^36— See CHARGE. 8 B.H.C. Cr. 


(1802)— Ss. 286, 237 (D—See CHARGE. 19 
B. 61. 

(1803)— Ss. 236, 237, 238, 423— See CHARGE, 
20 C. 863 = 3 O.W.N. 653. 

(1803-al— S. 236. Sch V, No. XXVIII (4) 
“See False Evidence, 32 P.R. 1888 Cr. 

(1804)— S. 236 -S«e Murder, 11 P.R 1887 
Cr. 

(1806)— s. 286— 5 c 6 PENAL CODE, ss. 182, 
198, 6 A. 17. 

(1806)— Ss. 286, 477, 418— See SESSIONS 
Judge, Jurisdiction op, 3 M. 35i. 


I (1809)— Ss. 237, 238 ( = Crwi. Pro. Code, 1862, 

; ss. 237 and 238). — A person charged with and 
acquitted of murder was convicted of having 
dishonestly misappropriated property possessed 
by the deceased person at the time of his death. 
Held that, as the latter charge was not framed 
' and the accused was not called upon to plead 
I to it, the conviction was bad. 13C.P.L.R. Cr. 
j 167. (11 B.H.C. 240. R.). 

! (1810 and 1811)— S. 237 (1), 23H—See 

: CHARGE, Cr. Rg. 19—9—1890. 17 B. 369. 

(1812)— S. 237— See PENAL CODE. ss. 201, 
302, 30 P.L.R, 1904. 

(1813) — S. 237 (1)- 5ee Sentence, 2 a. lOi, 

(1813-rt)-S. 237— 5ce Nos. 1180, 1713, 1726, 
1750, 1793. 1794, 1795, 1796, 1799, 1800, 1302, 
1803, supra, and Nos. 1848, 2632, 2787. infra. 

S. 238 ( = 1882, 8. 238 ; 1872, s. 457). 

See Joinder of Charges. 

See Joint Trial 

(1814)— 5. 238 { = Crim. Pro. Code, 1882. 
s. 238) — Charge of robbery — Conviction for 
offences under ss. .380, 457 — Validity. — The 
accused were charged with and tried by the 
Sessions Court for an offence under s. 897, 
Indian Penal Code, of committing robbery and 
using a deadly weapon (a sword) at the time of 
committing it. and the jury returned a verdict 
of not guilty of the offence charged, but found 
accused No. 1 guilty of the offence of house 
breaking by night and theft in a dwelling 
house and accused No. 2 guilty of abetting 
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Crim Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIU of 1869) 

— continued. 

those offences. Held, that all the particulars 
constituting the minor offence of house-break- 
ing by night and theft in a dwelling house and 
abetment of those offences were not included 
in the definition of robbery, the only offence 
with which the accused were charged ; there- 
fore, under s. 238. Crim. Pro. Code, the ac- 
cused could not be convicted of those offences 
without a charge being framed ; the verdict of 
the jury finding them guilty of those offences 
in the absence of such a charge was accordingly 
bad and should be reversed. Rat. Un. Cr.'^C 
211 = Cr. Rg. 26-4-1885. 

(1815)— .S. 238 [=Crim. Pro. Code, 1882, 
$ 238) — Conviction for a minor offence where 
evidence is not sufficient for grave offence — Penal 
Code. ss. 366 and -108. — Where the husband is 
the complainant and brings his complaint under 
s. 306 of the Penal Code, a conviction under 
s. 408 of the Penal Code may properly be had. 
even in the absence of complaint by the 
husband, under s. 109, Crim. Pro. Code, of 
an offence under s. 493 of the Penal ('ode, if 
the evidence be such as to justify a conviction 
for the minor offence, and jet insufficient for a 
conviction for the graver one. Such a case is 
within the intention ofs. 2.38, Crim. Pro. Code. 
The intention of the law is only to prevent 
Magistrate’s inquiring of their own motion into 
cases coniiC(;ted with marriage, unless the 
husband or other person authorised moves 
them to do so. 20 C. 483. C-^., 22 C. 1006 

30 C. 910 = 8 C.W.N. 17, F.B. ; Diss., 27 M. 
61 = 2 Weir 236, 17 C.P.L.R. 105]. 

(1816)-- 5. ififS ( = Crim. Pro. Code, 1882, 
s.238)~" Minoroffence" — Offences under ss.365, 
366 and 376, Penal Code. — The words ** minor 
offence” ins. 238, Crim. Pro. Code, ought to be 
taken in their ordinary sense and not in any 
technical sense ; if so taken, an offence under 
.s. 365 would be a minor offence as compared 
with those under ss. 366 and 376, Penal Code. 
22 C. 1006. 

(1817) — 5. 238 { = Crim. Pro. Code, 1882, 
$•238) — Penal Code, s. 550.— Where the accused 
had been convicted of an offence, to constitute 
which an additional particular was necessary 
over and above the particulars which consti- 
tuted the graver offence with which he was 
charged, i.e., the purpose of extorting confes- 
sion, held that a conviction under s. 330, 
Penal Code, without framing a charge was not ' 
correct. 7 C.P.L.R. Cr. 17. 

(1818) Ss. 23H,-il8 and536 — Offefices triable 
by jury— Acquittal-Jury being of opinioii of 
accused being guilty in respect of minor offence 
not triable by jury~Conviction~Appeal on 
facts and on law.—The accused was charged 
with robbery under s. 392, Penal Code, and 
also with the offence of causing grievous hurt 
at the time of committing robbery under s. 397, 
both being offences triable by jury. The jury* 
while returning a verdict of not guilty on both 
the charges, found the appellant guilty of 


i Crim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872. XXY of 1861 and YIIl of 1869) 

— continued. 

voluntarily causing grievous hurt, an offence 
triable by assessors. The Sessions Judge, 
accepting the verdict of “ not guilty ” acquitted 
the accused in respect of the charges under 
j ss. 392 and 397, but convicted him of causing 
I grievous hurt under s. 325, Penal Code. Against 
! this conviction, the accused appealed and 
I claimed to go into the evidence and to show 
that the offence under s. 325 was not proved. 

I Held, by Benson, J. — The accused has in fact 
been convicted of the minor offence by the 
Judge who treated the finding of the jury in 
regard to the grievous hurt as the opinion of 
; assessors. It is not correct to say that the 
conviction under s. 325 was by a jury. It is 
, expressly a conviction by the Judge and the 
Judge’s procedure was correct. An appeal, 

I therefore, lies on the facts of the case. Per 
' Bhashyam Ayyangar. J. — The effect of s. 238 is 
i to invest a jury trying an offence triable by a 
I jury with authority to find, as an incident to 
such trial, that certain facts only are proved in 
the trial which facts constitute a minor offence, 
and return a verdict of guilty of such offence 
though it may not be triable by a jury. And 
j the Sessions Judge may thereupon record 
I a judgment convicting the accu-sed of sach 
j minor offence, although he is not charged with 
it and tried on such a ch.arge by the Sessions 
Judge with the aid of jurors as assessors. In cases 
■ in which, having regard to the charge and the 
j evidence adduced at the trial, it is appropriate 
I to do so. the Sessions Judge in his charge to 
the jury should draw their attention to the 
provisions of s. 237 cr 238 as the case may be, 
so that the jury may, if they deem fit to do so, 
return a verdict of guilty on a cognate or minor 
offence, though they return a verdict of not 
guilty of the offence with which the accused 
has been actually charged, fn this c.a5e the 
jury found that the first accused was guilty of 
' causing grievous hurt and the Judge has given 
1 judgment convicting him of the same. And, 
therefore, an appeal will lie from such judgment 
only on a point of law. 26 M. 243 = 2 WeiP 
463. 

(1819)— Ss. 238, 423 (b) (2)— See APPEI.- 
LATE Court, Rat. Un. Cr. c. 293. 

(1820)— Ss. 238, 303, 307— See CHARGE TO 
JURY, 20 B. 215. 

(1821)— S. 238— See CONVICTION, 11 B.H.C. 

' 240, 12 B.H.C. 1. 

(1822)— Ss. 238, 307— See HIGH COURT, 
Jurisdiction of, 22 C. 1006. 

(1823)— S. 2.38 -See VERDICT OF JirJtY, 6 
349e 

(1823-a)— S. 238— Sec Nos- 1076. 1190, 

1750, 1794, 1798, 1803, 1809, 1811. supra, ana 
Nos. 2222. 2787, infra. 

S, 239 ( = 1882, s. 239; 1872, 8.458). 

See Joinder of Charges. 

See Joint TriaIi. 


1841 


THE ALL INDIA DIGEST. 


1842 


Crim. Pro. Code (Acts V of 1898, X of 1882, 

X of 1872, XXY of 1861 aud Ylll of 1869) 

— continued. 

(1824)— S. (=Cnm. Pro. Code. 
s. :i39) — Charges itivolvin<j conspirnci/ between 
the accused — Joint trial. — ^Yhcl•c the ch.-\r};e.s 
involve conspiracy between the accused, they 
should be tried jointly. 16 A. 88. 

(1825) — S. ^39 { = Crim. Pro. Cotie. 
s. 239 ) — " TrrtN^rtC^ioJt,” meaning of — Fight 
between two parties. — The word " transaction ” 
in s. 239 cannot be construed as authorisin" 
the trial, at one and the same trial, of opposint* 
parties to a riot, inasmuch as tight between 
two parties cannot be treated as one transaction 
within the moaning of that section. 20C.537- 
[R., 1 L.B.R. .56, 4 Cr. L.J. 7o = 5P.R. 190G 
Cr, = 116 P.L.R. 1907] . 

(1826) — S. 239 — Joinder of charges against 
several persons. — Where 62 persons were jointly 
charged with theft, but there was no joint 
action on their part, each acting independently 
of the rest, held, that the joinder of 62 separate 
charges into one charge was a niateii.il uregu* 
laritv '•y which the accused had been prejudiced. 
2 Weir 303. 

(1827) — S. 239 — False statement, charge of, 
against several persons. — When several persons 
are charged with making false statements, they 
should be charged aud tried scparalclv. 2 

Weir 304. 

(1828) — S. 239 - Same transaction — Theft 
and disposal of proceeds. — Ordinarily theft and 
the disposal of the proceeds would bo parts of 
the same transaction ; and as proximity of time 
between two acts does not nece.ssarily constitute 
them parts ]o£ the same transaction, an appre- 
ciable interval of time between two acts, other- 
wise connected, does not prevent them from 
continuing to be parts of the same series of 
connected, events ; and, hence, it is not neces- 
sary to show that the theft and disposal occurred 
within a few hours or even a few days of each 
other. U.B.R. 1907, Crim. Pro 5 = 6 Cr. L.J. 
28 = 14 Bur. L.R. 38. 

(1829)— Ss. 239, 439 and o3T— Joint trial of 
both parties in a riot, whether nwrely irregular 
or altogether illegal and void— Interference by 
Chief Court on revision entirely discretionary. 
— Where two parties arc arrayed .against each 
other in a riot, it cannot be said that the 
offence of rioting w.as committed by both the 
parties in the same transaction, within s. 289 
of the Code, so as to justify a joint trial of the 
F^rsons on both the sides. The offence of 
rioting committed by each sido forms a separate 
transaction and s. 239 will, therefore, be entire- 
ly inapplicable. Though, in the light of the 
Privy Council judgment in Subramania Iyer 
V. King Emperor, it must be held that a trial 
which is not warranted by tho provisions of the 
Criminal Procedure Code is altogether illegal 
and void and not merely irregular, within the 
purview of s. 537, yet it would bo entirely in- 
consistent with the letter and scope of s. 439 
^ hold that, in every case of illeg.al trial, the 
Chief Court is necessarily obliged to interfere 


Crim. Pro- Code {Acts Y of 1898, X of 1882 

X of 1872. XXY of 1861 and YIIl of 1869) 

— continued. 

without due regard to tho circumstance.^ of 
the particular case. The illegality of a trial is 
j no doubt prima facie good and strong ground 
I for tho exercise cf revisional jurisdiction, hut it 
' is not imperative on the Court to take such 
action in every case, however small anti scant 
may be tho necessity or reason for adopting 
. such a course so as to interfere with the convic- 
I tion in every such case, especially where no 
i prejudice is shown to have been caused bv such 
j illegalitv. 5 P.R. 1906=4 Cr. L.J. 75-^116 P. 
; L.R. 1907. 

(1830) — Ss. 239 ando3? { = Crim. Pro. Code, 
I l'y32. ss. 239. oS?) — Counter cases of rioting 
, — Trial of both cases together — Irregularity pre- 
I Jh Vicing the accused — Examination of accused 
in one case as prosecution witnesses in another. 
— In counter cases of rioting and grievous hurt 
committed to Sessions separately, the Judge 
examined, first, the witnesses in one of tho 
cases and then examined the witnesses in the 
other case. The principal witnesses for the 
prosecution in the one case were the .accused in 
tho other and rire versa. Tho assessors in both 
I the cases were the same. .After examination 
of witnesses in both the cases, tho argument in 
both cases were heard on the same day, and the 
assessors were invited to give their opinion in 
the two cases at one time, as the cases wore, 

' according to the Judge, inextricably connected, 

I and only one judgment was given in both 
i cases- Held, that the mode of trial, although 
I irregular, did not prejudice the accused in 
' their defence and that retrial was not made 
! necessary bv reason of such irregularity. [R,. 1 
, C-W.N. 420. 83 r. L.R. 1901=7 T’.R. 1901 Cr., 

, 8 C-W.N. -844. 2 L.B.R. 100.] Held also that 
* the examination of the accused in one case as 
! witnesses for the prosecution, as was done 
would not affect the validity of a conviction 
based on such evidence. 20 C. 537. 

(18311— .9. 239 (~s.458, Crim. Pro. Code, 

' 2872)— See COIMMITMENT TO SESSIONS 
j COURT, 22 P.R. 1881 Cr. 

I fl832)— S. 239— See JOINT TRIAL, A.W.N, 

[ 1882, 216. 

j (1833) — S. 239 — Sec MAGISTRATE, JURIS- 

( DICTION OF, 13 C- 305. 

I fl834) — S. 239— See PEN.VD CODE, ss. 109, 

195, A.W.N. 1882. 64. 

(1835)— S. 239— .See WITNESS, 5 C.L.R. 
574. 

(1835-nl— S. 2-39— See No.s. 308, 521, 1180, 

I 1667, 1741. 1745. 1748. 1750, 1751, 1755, 1759, 

! 1777, 1782, 1789, suj^ra. 

I S. 240 (=1882, s. 240; 1872, s. 459 ; 1861. 

! 8. 379-A). 

See Joinder of Charges. 

See Joint Trial. 
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Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1889) 

— continued. 

(183G) — S. 240 { = Crim. Pro. Code. 1882, 
S.240) — Withdrawal of charge. — The permission 
to withdraw one of several charges against an 
accused person, allowed by s. 240 of the Crim. 
Pro. Code, only applies to charges against the 
same accused in the same case and not to 
separate charges of distinct offences in different 
cases. Rat. Un. Cr. C. 362 = Cr. Rg. 5 of 1888. 
[F., 6 M.L.T. 90 = 9 Cr. L.J. 495]. 

(1837) — S. 240 { = Crivi. Pro. Code, 1882, 
s. 240). — S. 240 of the above Code applies to 
cases in which at the same trial more charges 
than one have been formally drawn up against 
the same person under the provisions of 
Ch. XIX of the Code. 10 C.P.L.R. Cr. 1. 

(lS38i— Ss. 240, 297, 303 ( = Crivi. Pro. 
Code, J8S2. ss. 210, 297. 303) — Trial for several 
charges — Conviction. — S. 240, Crim. Pro. 
Code, appliD.s to cases where more charges than 
one are made against an accused person. If he 
is convicted of one of these charges before the 
other charges arc tried, such other charges mav 
be withdrawn. But, when the evidence bearing 
on all the charges has been recorded and the 
pleaders hoard, it is the duty of the Sessions 
Judge under s. 297, Crim. Pro. Code, to sum 
up the whole of the evidence, and the jury 
should then, under s. 303, be required to 
return a verdict on all the charges. Rat. Un. 
Cr. C. 286 = Cr. Rg. 22 of 1886. 

(1839)— Ss. 240, 344. 494— Stay of trial under 
s.240, — Where the Sessions Judge stayed the 
trial of the accused in a case, pending appeal 
against the conviction in another, and purport- 
ed so to act unde** s. 240, Crim. Pro. Code, 
held, that s, 240, Crim. Pro. Code, is only ap- 
plicable to joinder of charges in the same case, 
and not to separate charges of distinct offences 
tried separately, and the procedure of the 
Sessions Judge was illegal. Held, also, that 
the Sessions Judge might have attained the 
desired object by adjourning the trial under 
s. 344, Crim. Pro. Code, pending appeal in the 
other case, or the Public Prosecutor might 
under s. 494 have withdrawn the case, with 
the consent of the Court. 6 M.L.T. 90 = 9 Cr. 
L.J. 495 = 2 Ind. Cas. 128. 

(1840)— Ss. 240,403 (1 to 4) ( = Crim. Pro. 
Code, Act X of 1882, ss. 240, 403)— Penal 
Code, ss. 193, 204 — Stay of trial. — A Magistrate 
trying a person accused of offences under ss. 193 
and 204 of the Penal Code, convicted the 
accused und^r the former section, but with 
regard to the latter, the Magistrate, thinking 
that the facts constituted some other offence, 
ordered the papers to be placed before the 
District Magistrate. Later on, the accused 
was again placed on trial under s. 204. Held, 
that the first disposal did not amount to an 
acquittal but only to a stay of trial under 
s. 240 of the Crim. Pro. Code, and that the 
subsequent trial was not barred by s. 403 of 
the Grim. Pro. Code. A.W.N. 1889, 8. 


Crim. Pro. Code (Acts V of 1898, X of 1882, 
X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

(1341 and 1842)— S. 240— See CHARGE, Rat. 
Un. Cr. C. 977, 9 C.L.J. 257. 

(1842-a) — S. 240— See No. 3312, infra. 

S. 241 ( = 1882, s. 241 ; 1872, s. 203, para 1). 

See Summons Cases. 

See Trial. 

(1842-6) — S. 241 — See No. 69, supi'a. 

S. 242 ( = 1882. 8. 242'; 1872, 8S. 203, 

para 2, 206, para 1 ; 1861, s. 265). 

See Summons Cases. 

See Trial. 

(1843)— S.s. 242, 244. 342, 364 and 537- 
E.r animation of accused. — S. 342. Crim. Pro. 
Code, is imperative and requires the accused to 
be examined after the witnesses for the prose- 
cution have been examined. This applies to all 
trials, but, in summary trials, the provisions 
of s. 304 as to the mode of recording such exa- 
mination do not apply. The answer of the 
accused recorded under s. 242 in summons cases 
takes the place of a plea to a formal charge, but 
when the witnesses for the prosecution are 
finished, s. 244 requires the Magistrate to hear 
the accused again and to take such evidence as 
ho produces in his defence 2 L.B.R.:;239. (2 L. 
B.R. 115, R.\ 4 L.B.R. 143, Dist.) 

(1844)— S. 242—See ACCUSED PERSON. 1 
L.B.R. 308, 1 L.B.R. 60. 

(l844-a)— Ss. 242, 243, 244— PUNJ- 

ACT Xm OF 1384, 2 P.R. 1890 Cr. 

(1845) -Ss. 242, 262, 204— See SUMMARY 
Trial, Rat. Un. Cr. c. 7*25. 

(1845-a)— S. 242— See Nos. 242. 694, 603. 
1542, 1749, 1843, supra, and No. 3266. infra. 

S. 243 ( = 1882, 8. 243; 1872. as- 206. 

para (2), 2081. 

See Summons Cases. 


See Trial. 

(1846)— Ss. 243, 244, 246— Trial of sunmcfM 
case — Sunimoiis for criminal trespass Oo 
vxetion for assault and mischief — CompeUn^ J 
Magistrate — Procedure to be followed. 
certain accused persons had b^n summoned 
answer a charge of criminal trespass ^ 
open to the trying Magistrate to oonjict t 
of the offences of assault and mischief. J* 
that, on a plain construction of 
^lagistrate is not bound, when he thinks 
other offences have been proved, to -4 

trial and follow the procedure of ss. 243 

244. 86 C. 869. 

(1847)— 5s. 243, 262, 263 
Pro. Code, 1882, ss. 243, 

Summary procedure — Accused fined o9 
Magistrate without notice or 
proceeding recorded subsequently ^ 
validity of . — Where a Deputy Magist*® » 
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Crini. Pro. Code (Acts V of 1898, X of 1862. 

X of 1872. XXV of 1861 and Ylil of 1869} 

— continued. 

was also the Chairman of a Municipality, riding 
on horse back, in his capacity as Chairman, 
convicted a person under s. 283, Penal Code, 
describing the trial as summary trial, on the 
admission of the accused that he had raised 
the level of the road, without issiiingany process 
or giving any notice to the accused, held, that 
the Magistrate’s procedure was illegal on the 
grounds (1) that the record of the proceeding 
was not made at the time of the trial, (s. 263). 
but subsequently prepared, after the close of 
the trial, from memory or from rough notes : 
(2) that the Magistrate did not record the 
admission of the accused at the time in the 
words of the accused as far as possible as 
required by s. 243 and (3) that the Magistrate 
was prohibited by s. 555 from trying the c;vse 
himself. 15 M. 83 = 2 Weir 326. 

(1848) — Ss. 243 aud 237 — See MURDER, 
5 W.R. Cr. Cir. 2. 

(1849)— S. 2\Z—See PENAL CODE, s. 290, 
1 C.P.L.R. 25 Cr. 

(1849-a)— S. 243— See Nos. 68. 242. 595, 
1524, 1844-a, supra, and Nos. 1852, 1939. 
326G, infra. 

8. 244 ( = 1882. s. 244 ; 1872, ss. 207, 361 : 

1861, 8S. 262. 263, 266). 

See Summons Cases. 

See Trial. 

(1850) — S. 2i4-—Sutnmons cases — Powers of 
Magistrate to refuse to compel attendance of 
witness, already summoned. — There is no dis- 
cretionary power given by s. 244 of the Code to 
refuse, in summons case.s, to compel the 
attendance of a witness upon whom the Court 
has already issued process. 30 C. 121. 

(1851)— S. 244 { = Crim.Pro. Code, 1682, 

s. 24i) — Power of Magistrate to dispense ivith 
complainanVsvyitnesses. — It is not open to the 
Magistrate, under s. 244, to dispense with any 
witness whom the complainant wishes to exa- 
mine. 2 Weir 305. 

(1852) — Ss. 244 and 243 — Procedure when 
ficcused does not admit offence. — If an accused 
does not admit that he committed the offence 
of which he is accused, the Magistrate cannot 
Convict him except upon evidence that the ac- 
cused did commit the oScnce. The latter part 
of 8. 243 should not be read as distinct and 
^parable from the first part of the section. 1 
Ii.B.R. 95. 

(1853) — Ss, 244, 250 ( = Crtw. Pro. Code, 
1S82, SS.244, 250) — Complaint of assault — CoU' 
wefiono/ complainant and accused for affray. — 
The complainant charged some persons with 
assault. The Magistrate, after taking evidence, 
acting under s. 250, Grim. Pro. Code, and with- 
out altering the previous charge or framing a 
new one, convicted the accused and also the 
complainant under s. 160, 1.P.C. Held that the 

86 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXV of 1861 and VlII of 1869) 

— continued. 

conviction of the complainant was illegal and 
that separate proceedings ought to have been 
taken against him. Rat. Un. Cr. C 403 ^Cr. 
Rg. 64 of 1888. 

(1854 and 1855; -Ss. 244. 245. 247— Scr COM- 
PLAINANT. Rixt. Un. Cr. C. 539 = Cr. Rg. 11 
of 1891. 5 M. 160 = 2 Weir 305. 

(I955.rt)-S. 244— See No.s. 165, 1524. 1542, 
1843, 1844-0, 184G, siqjrn, and No. 3575, infra. 

S. 245 ( = 1882,8. 245 ; 1872, ss. 211, paras 

1 and 2, 221 ; 1861. s 272). 

See Summons C.\sks. 

See Trial. 

flS56) — Ss. 245 and 252 { = Crim. Pro. Code, 
1662, ss. 245 . 252) — U'nrrnnf case — Court-fees 
for summoning witnesses. — Under s. 244, the 
Magistrate is to summon witnesses on the ap- 
plication of thocomplainantiu summons cases, 
but in warrant cases the rule is laid down 
in s. 252. The Magistrate, in t)io latter 
case, is to ascertain the names of other 
persons acquainted with the case, from the 
complainant or otherwise, and shall then 
summon them. S. 31 of the Court Fee.s Act 
which has rofereuce only to the law as it stood 
at the time of ils enactment, does not itself 
make the complainant liable to pay fees. The 
dismissal of comp'aint in a warrant case, al- 
though the offence is a non-cognizable one, for 
failure of the complainant to pay Court-fees is 
not. therefore, leg.al. 2 Weir 323. 

(1857)— Ss. i*45, 253, 258, 403, -107 (=C>-im. 
Pro. Code, 1S82, ss, 245, 253, 258, 40.3, 407)^ 
Trial of warrant case ns summons case — .-icquit- 
tal — Discharge Order for re-trial. — The com- 
plainant charged two persons before a Tahsildar 
Magistrate with theft aud hurt (ss. 379, 323, 
I-P.C.), which were warrant cases. The 
summons was issued for an offence under 
s. 426, 1.P.C. The offence for which the accused 
was tried was one under s. 323, but the ilagis- 
trate did not frame a charge. He treated 
the case as a summons case, and dismissed the 
charge under s. 245, Grim. Pro. Code. On the 
application of the complainant, the Magistrate 
of the District made an order, under s. 437, 
Crim. Pro. Code, fora new trial before himself, 
on the ground that the accused had been im- 
properly discharged. Held that, as s. 246 did 
not apply to warrant cases, the so-called 
acquittal had no effect, and the complaint was 
not legally disposed of by the Tahsildar Magis- 
trate. The result being that the order of the 
Magistrate could only operate as a discharge 
under s. 253, I.P.C., the order of the District 
Magistrate was good under s. 437, Crim. Pro. 
Code. A.W.N. 1886, 260. {P., A.W.N. 1888. 
96]. 

(1858)— Ss. 245, 253, 258, 437 { = Crim. Pro. 
Code, Act X of 1882, ss. 245, 253, 258, 437)-^ 
Penal Code, ss. 447, 443^Acquittal^Effect. — 
Where a Magistrate dealt with a warrant ease 
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Cpim. Pro. Code (Acts V of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

(s. 448 of the Penal Code) as a summons case 
and acquitted the accused under s. 245 of the 
Crim. Pro. Code, held that the order amounted 
only to one of discharge under s. 253 of the 
Crim. Pro. Code, and could be dealt with as 
such under s. 437. The mere absence of the 
words “ house-trespass ” in the Magistrate’s 
judgment do not warrant an inference that the 
case was dealt with as one under s. 447 of the 
Penal Code when the facts clearly establish the 
theory of an offence under the next section. 
A.W.N. 1888, 96. 

(1859)— S. 245 — See ASSESSORS, Rat. Un. 
Cr. C. 35. 

(I860)— Ss. 245, 247. 248, 250, 345 and 366— 
CO.MPENSATION, 56 P.R. 1887 Cr., 14 P. 
R. 1884 Cr. and note, 19 P.R. 1888 Cr-, 6 C. 
581. 

(1861)— Ss. 245, 349~See MAGISTRATE, 

JURISDICTION OF, 2 L.B.R. 285. 

(1862)— S. 245— See REVISION, 15 M.L.J. 
225. 

(18G2-a)— S. 245—See Nos. 68. 140, 1854, 
sJipra, and No. 1926, infra, 

S. 246( = 1882, s. 246 ; 1872, s. 203, para 1, 

cl. 2). 

See Summons Cases. 

See Triad. 

(1863)— S. 246 { = Crim. Pro. Code, 1882, 
s. 246) — Dismissal of complaint made by a 
police charge sheet. — Where a complaint is 
made by a police charge sheet, it is not neces- 
sary to examine the complainant before 
dismissing the complaint. 2 Weir 246. 

(1363-a) — S. 216 — See Nos. 68, 1846, supra. 

S. 247 ( = 1882, s. 247 ; 1872, SB- 205, 208, 

212 ; 1861, B. 299) ; and proviBO, new. 

See COMPLAINANT. 

See COMPLAINT. 

See Summons Cases. 

See Trial. 

(1864)— S. 247 of the Code of 1898 ( = Crim. 
Pro. Code, 1872, $. 208) — Failure of complain- 
ant to appear on an adjourned date. — Where a 
complainant has done all that is necessary for 
him to do to establish his case, the complaint 
ought not to be dismissed in default of his 
attendance on an adjourned date, unless the 
Magistrate has seen fit, for sufficient reasons, 
to require his attendance specially on that 
-date. 2 Weir 306. [F., 2 Weir 477 = 7 M. 213, 
2 Weir 306 j. 

(1865)— Cri7n. Pro, Code {1898), s. 247— 
Failure of complainant to appear on an adjourn- 
ed date — ^Although a Magistrate has a discretion, 
under e. 247, to acquit the accused on account 
•of the non-appearance of the complainant on 
the day to which the case is adjourned, 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXV of 1861 and YIII of 1869) 
— continued. 


yet, when all the evidence for the complainant 
has been taken and when he is not specially 
required to attend, the Magistrate will not be 
justified in acquitting the accused. 2 Weir 
306. 


fl866) — Crim. Pro. Code, s. 247 — Non-ser- 
vice of summons to accused — Dismissal cf 
complaint for complainant's default . — Where 
summons has not been served on the accused, 
it is illegal to dismiss the complaint on the 
ground that the complainant has not appeared 
on the day fixed for hearing. 2 Weir 307. 


(1867) — S. 247 — Summons case — Absence of 
complainant — Order of “ strtick off" by Magis- 
trate — Secemd complaint — Order of acquittal 
anddischarge — Practice andprocedure. — Asum- 
mons case was, owing to the absence of 
the complainant, ordered to be struck off by 
the Magistrate, under s. 247 of the Crim. Pro. 
Code. A fresh complaint was filed ; but the 
Magistrate acceded to the argument that he 
could not entertain it as he had already once 
passed an order under s. 247 in the case, and 
acquitted and discharged the accused. Held, 
that neither order was correct in form. The 
Magistrate was not entitled under s. 247 to re- 
cord the order “struck off,” nor was he in a c^ 
which he had not tried, entitled to record the 
order of acquittal on the second complaint. 
The most he could do would be to record an 
order of discharge. 10 Bom. L.R. 628 = 8 Cr. 
L.J. 139. 


(1868)— Ss. 247 and 403— Previous ac^tittal 
— Fresh process for offences including the pre- 
vious one . — Where a Magistrate issued processes 
against and summoned certain accus^ pereons 
for one of several offences alleged against thena, 
and acquitted them of the offence for whi^ 
they were summoned, no fresh processes coul^ 
in view of the provisions of s. 403 (1), be issued 
against them, in respect of all^ the offences 
alleged against them on the previous occasion, 
including the one for which they 
moned and acquitted. 2 C.L.J. 622—3 v 
L.J. 115. 

(1869)— S. 247 ( = CHm. Pro. 

s. 259)— Dismissal for non-appearance-- 
of offence.— S. 259 of the Grim. Pro. Lode, 1^^ 
does not apply to an offence 
imprisonment exceeding six months. A 
trate cannot, therefore, dismiss 
such offences for default of the a— -7 

appearance. Rat. Un. Cr. C. 16 =Cr, Rg* 

-1869. 

(1870H-S. 247 of the Code of 1898 

of 1861)— Dismissal of 
proceedings — Effect of dismsssaU WMre 
proceedings of a Magistrate are substannauj 
irregular so as to amount to no trial * 
dismissal of the complaint will not P® ^ 
as an acquittal. 2 Weir 807. 

3081. 
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Crim. Pro. Code (Acts Y of 1898. X of 1882. 

X of 1872. XXV of 1861 and VIII of 1869) 

— continued. 

(1871) — S. 247 — Failure to disniUs a case for 
complainant' s default ~ Subsequent dismissal on 
further default — Validity . — Where a Magis- 
trate might have disposed of a case under 
s. 247, at the first hearing, the fact of his not 
having done so and of his adjourning the case 
to some other day does not deprive him of the 
power to acquit under the same section on the 
latter date, when the complainant has again 
failed to appear. 2 Weir 308. 

(1872) — S. 247 — Appearaiu:e of complainant 
by Vakil . — The appearance of the complain- 
ant's vakil is not equivalent to the appeJirance 
of the complainant himself. The mere fact 
that the complainant is absent on the day 
fiiced for the hearing is a sufficient reason for 
the dismissal of the complaint. 2 Weir 309. 

(1873) — Ss. 247, 403 (=Crim. Pro. Code, 
4882, ss. 247, 403) — Accused acquitted for 
default of complainant — Re-trial — Validity . — 
Where a person accused of an offence appears 
on the day fixed for the hearing, but the com- 
plainant does not, and the accused is acquitted 
under s. 247, the accused is “tried" by a 
Court within the meaning of s. 247. He 
cannot, therefore, be tried again for the same 
offence. 2 Weir 457. 

(1874) — Ss. 247, 403 {=Crim. Pro- Code, 
1872, ss. 212, 460)— S, 277, I.P,C.— Discharge 
of accused— Re-trial~Act VofJSOJ.— An offen- 
der, discharged on a complaint under s. 277, 
I-P.C., cannot, with reference to ss. 212, 
460 of the Code, bo re-tried on the same facts 
under s. 34, cl. 7 of Act V of 1861 (Police). 
Colm. Dig. Cr. 50 of 1876. 

(1875)— 5s. 247, 404 of the Code of 1898 
I 208, 286 (6) of 1872) — Dismissal of coni' 
plainl for default — Appeal . — No appeal is 
allowed against an' order of dismiss;il of a com- 
plaint for the non-appearance of the com- 
plainant. 2 Weir 308. 

(187^— S. 247 — 5ec OOMPDAINANT, 4 M.H. 
C. App. 41. 

(1877)— Ss. 247, 369, 432. 431— See COM- 
PLAINT, 13 C.L.R. 303. 7 M. 356 = 2 Weir 309. 
A.W.N. 1885, 43, 4 O.W.N. 26, 346. 

(1878)— s. 247 — See Dismissal of Com- 
plaint, Colm. Dig. Or. 91 of 1877. 

1881)— Ss. 247, 196— See DISMISSAL 
OP Complaint, Rat. Un. Cc. c. 137. 

(1882) — 3s. 247, 253 — See JOINDER OF 
CHARGES, 11 C. 91. 

A w Revision, 

A.W.N, 1882, 229. 

247— 5ee Nos. 1856, 1859-a, 

A309-6, supra. 

(=1882. 8. 248 ; 1872, s. 210 ; 1861, 

See Complaint. 


CrIm. Pro. Code (Acts Y of 1898. X of 1882 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

Sec Summons Cases. 

See Withdrawal of Complaint. 

(1884)— 5. J595 ( = s. 271 of IH61}- 

Withdraxoal of complaint and stay of proceed- 
ings— Penal Code, s. 498.—" Enticing etc., a 
married woman with criminal intent” not 
being an offence triable under Ch. XV, Crim. 
Pro. Code, 1861. a complaint under s. 498, 
Penal Code, could not be withdrawn under 
s. 271, Crim. Pro. Code, 1861 ; but a hus- 
band could stay proceedings under s. 498, 
Penal Code, by declining to offer any evidence,’ 
as he alone could institute a charge under that 
section. 8 P.R. 1871 Cr. 

(1885) 5s. 248, 233, 403 — Charges under 

ss. 182, 500, 1. P. C Withdrawal for want of 
satiction— Subsequent institution of complaint 
with sanction.— -A complaint was made to the 
l^lagistrate against the accused of offences under 
ss. 182 and 500, I.P.C. On the day when the 
accused appeared before the Magistrate the 
latter passed the following order: — “ A.s there 
is no sanction, prosecution withdraws the 
charge. The accused is discharged.” Sanc- 
tion haying been subsequently obtained, afresh 
complaint was lodged against the accused for the 
same offences. The Magistrate ordered the 
proceedings to be stopped, considering that they 
could not be taken by reason of the provision of 
s. 403. Crim. Pro. Code. Held, that the order 
was not legal as the accused had not been pre- 
viously acquitted by a Court of competent 
jurisdiction. By reason of there being no sanc- 
tion, the Court could not take cognisance of 
the offence under s. 182, and could not. there- 
fore, acquit the accused of that offence. As 
regards the offence under s. 500, I.P.C. . which 
was a summons Civse, the only legal order he 
could have passed was under s. 253, and. there- 
fore, there was no acquittal oven in that case 
22 B. 711. CD.,29M. 120--= 16 M.L.J. 79 = 1 

M.L.T. 31 = 3 Cr. L.J. 274]. 

(1886)— 5s. 248, 345 ( = Criw. Pro. Code 
186],s. 271)— Withdrawal of complaint triable 
under Ch. X/F.— S. 271 of the Crim. Pro. 
Code, 1861, does not apply to offences punish- 
able with imprisonment exceeding six months. 
The complainant in such cases cannot with- 
draw his,complaint. Rat. Un. Cr. C 17 = Cr 
Rg. 8—7—1869. 

(1887) — 5s. 248, 345{ = Crim. Pro. Code, 1861, 
s. 271) — Compromise. — Offences triable under 
Ch. XV of the Crim. Pro. Code, 1861, cannot 
be compromised under s. 271 of the Code 

13 W.R. Or. Cir. 14. 

(1888) Ss, 248, 250 — See COMPENSATION 
Rat. Un. Cr. C. 462, 24 P.R. 1883 Cr. ’ 

(1839)— S. 24S—See COMPLAINANT, 23 M 
626 = 1 Weir 310. 

(1890)— S. 248— 5ce Complaint, 6 M. 378. 

(1891)— S. 248 — 5ee Compoundable Of- 
fence, 1 B. 417. ■ 



1351 


THE ALL INDIA DIGEST. 


1352 


Crira. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and Ylll of 1869) 

— continued. 

(1892)— Ss. 248. 259 and 437— 5^^ COM- 
rOUNDABLE OFFENCE, 10 C. 551. 

(1893)— Ss. 248, .337, 345 (1 to 4. 6. 7)~Sce 
Evidence, Rat. Un. Cr. C. 461. 

(1894)— s. 248 — See SANCTION TO PRO- 
SECUTE, 2 B. G53. 

(1895)— Ss. 248. 35, 235— SENTENCE, 

1 B. 214. 

(1896)— Ss. 248, 345 (1 to 4 and 6 and 7)— 
See SENTENCE, 7 M.H.C. App, 21. 

(1897)— S. 248— WARRANT CASE, 13 B. 
GOO. 

(1897-rt)— S. 248 No. 1859-6, stipra. 

S, 250 ( = 1882, s. 560; 1872, s. 209, paras 

1 and 2 ; 1861, 5. 270). 


Crim. Pro. Code (Acts Y of 1898. X of 1882. 
X of 1872. XXY of 1861 and Ylll of 1869> 

— continued. 

I 

I under s. 225 (6), I.P.C., against the judgment* 

; debtor. A case was instituted accordingly, but 
[ the Magistrate acquitted the accused and 
ordered the Civil Court chaprasi to pay compen* 
sation to the accused. Held that the order for 
compensation was not legal, as the chaprasi- 
neither filed a complaint nor gave the informa- 
tion upon which the case against the accused 
was instituted, and the District Judge was the- 
I person who instituted proceedings acting on 
, the c/m2>rosi’s report. 26 A. 183 = A. W.N. 1903^ 
216. 

(1903)— The expression x'exatious charge, in 
; s. 250, is sufficiently wide to include a false- 
' charge, and compensation may bo awarded to 
an accused, when the accusation against him 
was deliberately false. 26 A. 512=1 A.L.J. 

i 234 = A.W.N. 1904, 116. 

I 


See COMPENSATION. 

(1398) — S. — Object of. — The object of 

6. 250 of the Code is not to punish the complain- 
ant. but to award by a summary order some 
compensation to the person against whom a 
frivolous or vexatious accusation is brought, 
leaving it to him to obtain further redress 
against the complainant, if he seeks for it, by a 
regular civil suit or bv a criminal prosecution. 
—Per Banerji, J. 30 C. 123 = 6 C.W.N. 799. 

(1899)— 5. 550 ( = Cnm. Pro. Code, 187i!, 
s. 209) — .Scope of section. — The special provi- 
sions of s. 209 are applicable only in the case 
of original trials under Ch. XVI of the Code. 
The award of compensation by the appellate , 
Court is illegal. 2 Weir 314 = 8 M.H.C. i 
App. 7. 

(1900) — S. 250 — Applicability of. — S. 250, 
Crim. Pro. Code, 1898, does not apply to a 
case instituted on a police report or on informa- i 
tion given bv a police officer. U.B.R. (1897 — i 
1901), Yol. 1,68. m C. 984, U.B.R., 1892— ; 
1896, Vol. I, 28, R.). \ 

(1901) — S. 250 — Cennpensation, order for, luheti 
and how to be made — “ Frivolous and vexaiiousA' 
meaning of. — S. 250 requires that a ^lagistrate, 
if he wishes to exercise his discretion as to the ' 
award of compensation, should do so by his 
order of discharge or acquittal. There is 
nothing in the Code which authorises him to i 
hold an enquiry* on a subsequent date, and j 
make an order under s. 250 on such date. The i 
direction for payment of compensation must be j 
contained in the order of discharge or acquittal. • 
25 A. 315. [F., 57 P.R. 1905Cr. = 18lP.L.R. ' 

1905 = 3 Cr. L.J. 123; R., U.B.R. 1906, 3rd 
Quarter. Crim. Pro. Code, 51 = 5 Cr. L.J. 298, i 
8 Bom. L.R. 847]. I 

(1902) —A Civil Court chaprasi made a report ; 
to the District J udge, that the judgment-debtor, 
for whose arrest he had a warrant, had escaped 
from his custody, after having b^n arrested, 
by using force to him. The District Judge 
directed that the papers should be sent to the 
DistrictMagistmtefor formalhearingof a charge 


j (1904) — S. 250 does not contemplate that 

' compensation shall be awarded because the 
' case is found false, but it can only be awarded 
^ if the Magistrate is satisfied that the accusation 
j is frivolous and vexatious. If a Magistrate- 
orders the complainant to pay compensation 
to the accused on the ground that he has pre- 
I ferred a false complaint, it practically 
amounts to convicting, in a summary proceed- 
ing, the complainant under s. 211, Penal 
' Code, without a proper trial, which is altoge- 
ther improper and open to serious objection. 
[Overruled, 30 C. 123 F.B. ; F., 4 Bom. L.B. 
645 ; R., 27 1^1. 59 ; Diss., 15 C.P.L.R. 194, 5- 
Bom. L.R. 129]. The words “ frivolous and 
vexatious " in s. 250 indicate an accusation 
merely for the purpose of annoyance, not an 
accusation of an offence which is absolutely 
false. 28 C. 251. [Diss., 15 C.P.L.R. 194]. 


(1905) — An order for compensation to an 
accused person under the above section should 
be made in the order of discharge or acquittal 
and not subsequently. U.B.R. (1892 — 1896)»- 
Yol. 1,35. 

(1906I-- 6*. 250 ( = 5. 200 of the Code of 
1872) — False complaint, whether vexatious- 
A false complaint is also a vexatious complaint. 
2 Weir 313. 


(1907)— S. 250— Compensation— Default 
payment — Imprisonment. — Under s. 250 (2) « 
is only if the compensation ordered to be paid 
cannot be recovered, that imprisonment can 
be awarded. 28 C. 251. [F.. 17 C.P.L.R. 

104 ; R., 2 Weir 321 = 26 M. 127] . 

(1908)— S. 250— Complaint by police 
in non-cognizabU case — Compensation— 
Act{Bombay),ActiyoflS90, s. 90 .— 'Vherea 
police officer initiates criminal proceeding * 
a non-cognizable case by filing a 
before a Magistrate, the Magistrate hasjunsui 
tion, if he finds the complaint vexatious, 
award compensation to the 
s. 250. 26 B. 150=8 Bom. L.R. 586, 

6 O.C. 164, P.B., 6 O.C. 15, 32 M. 3= 5 
1 and 16] . 
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Cpiin. Pro. Code (Acts Y of 1898. X of 18S2. 
X of 1872, XXY of 1861 and Ylll of 1869) 
— continued. 

(1909) — S. V50 ( = Crijii. Pro. Code, 
s. 56‘0) — Covipciisation in frivolous complaint — 
Power of Sessions Judge to reverse order. — A 
Sejwions Judge is not competent to reverse, in 
appeal, an order granting compensation passed 
by a first class Magistrate under s. 560, Grim. 
Pro. Code, 1862. 1 Bora. L.R. 350. 

(1910) — iS’. ^o0{ = Criin. Pro. Code, tiib^.s.oGO) 
— Compensation, nature of — Appeal. — Though 
■a sum which a complainant may be directed to 
pay to an accused under the provisions of 
s. 560 of the Code, is “ recoverable as if it were a 
fine,” it is obviously not a fine. Sub-section 3 
of s. 560 gives a right of appeal only in re- 
spect of orders for compensation passed by a 
Magistrate of the second or third class, and 
such an order would be appealable irrespec- 
tively of the amount awarded. Hence, such 
an order of a Magistrate of the first class under 
s. 560, whatever might be the amount of 
compensation awarded, is not subject to appeal. 
An order, legal in substance but illegal only 
inform, need not be interfered with. 8C.P. 
L.R. Cr. 13. 

(1911j~S. J50 ( = Crim. Pro. Code, 
s. J09) — Compensalion,if awardable by appellate 
Court. — An appellate Court cannot award any 
compensation to an accused person under 
s. 209, and if made, it is illegal. Colin. Dig. 
Cr. 23 of 1875. 

(1912)— 6'. :i50i = Crim. Pro. Code, 
s. ’409) — Fining the complainant andcrcditing the 
amount to Government. — To fine a complainant 
under the above section and remit the amount 
into the Government treasury is illegal. Colm. 
Dig. Cr. 66 of 1877. 

(1913) — S. 4-50 {proviso), nature of — Onler 
for compensation — Objection by complainant . — 
The proviso to s. 250 is imperative and requires 
that, before making any direction for payment 
of compensation, the Magistrate shall record 
and consider any objection which the complain- 
ant may urge against the making of the direc- 
tion. 3 Bom. L.R. 777. 

(1914) — Ss. 450, 117 — Compensation on refu- 
sal to take security. — To justify the appliciition 
of s. 250, a person must be accused oefore the 
Magistrate of an ofience triable by a Magistrate. 
The institution of proceedings under s. 117, 
Crim. Pro. Code, is not an accusation of an 
ofience triable by a Magistrate, and consequent- 
ly does not fail within the provisions of s. 250, 
Crim. Pro. Code. 25 B. 48»2Bom L.R. 339. 

(1915) — Ss. 450, 388, cl. 4 — Order for compete- 
sation — Inability to pay— Order for imprison- 
‘fnent, validity of. — Where a person; ordered to 
pay compensation under s. 250, was ordered to 
be imprisoned for 30 days by the Magistrate, on 
the ground that he was unable to produce any 
sureties or to pay the amount of the cofnponsa- 
tioa, and the order was passed without making 
any attempt to levy the amount of the 
^mpensation, held, that the order was invalid 
both under ss. 250 and 388, cl. 2, Crim. Pro. 
Code, 26 M. 127== 2 Weir 321. 


Crim. Pro. Code (Acts'Ybf 1898. X of 1882, 

X of 1872. XXY of 1861 and Vlll of 1869) 

— continued. 

(1916) — Ss. 450, 3S8. — Imprisonment in 

default of payment of compensation ordered 
under s. 250 cannot be awarded at once, unless 
the person ordered to pay fails to execute a bond 
under s. 388, Crim. Pro. Code, 1898. U.B.R. 
(1897—1901), Yol. I. 71. 

(1917) — S. 250 only directs that ' ‘ compensa- 
tion shall be recoverable as it were a fine,'’ and 
s. 386 and the following sections direct by what 
means a fine shall be recovered. These sections 
would, therefore, be applicable for realisation of 
money ordered to be paid as compensation. But 
in regard to an order for imprisonment in sucb a 
case.s. 250. proviso (2) declares that' if the com- 
pensation cannot be recovered, simple imprison- 
ment may be awarded for such term not 
excjeding 30 days.” The alternative imprison- 
ment, therefore, c;in only be awarded if 
compoisation cannot be reenrered. 28 C. 164, 
(F.. 17 C.P.L.R. 104 j. 

(1918) — S. 450 — Scojye of section — 

Jamadar arresting person committing offence 
punishable under s. 34, Police Act. — S. 250, 
Crim. Pro. Code, is not applicable to the case 
of a Jam.adar arresting a person whom ho 
considered to be committing in his presence an 
offence punishable under s. 34, Act V of 1861. 
the person sc arrested having been sent up for 
trial in tbc usual manner by the police, and 
having been acquitted. A.W.N. 1901, 142. 

(1919)— S. 250 [=^Crim.Pro. Code. Act X 
of 1684, s. 450) — Complaint’ — Where an amin 
who was ordered by an -Assistant Collector to 
attach and sell some properly, reported that he 
had been obstructed, and the District Slagis- 
trate, on tbe report of che Assistant Collector, 
directed the prosecution of the ob-strucLors under 
s. 186 of the Penal Code, held that no compensa- 
tion could be ordered in such a case .since there 
was no complaint within the meaning of s. 4 of 
the Crim. Pro. Code. A.W.N. 1888, 216. 

(1920) — S. 250 (= Crim. Pro. Code, 1874, 
s. 409) — Warrant cases, apjjlicability of the 
section. — The offence of theft being a warrant 
case, s. 209, Crim. Pro. Code, is not applicable. 
Where a case has been dealt with throughout 
by a competent Court as a case of theft, and 
the facts alleged, if true, cle.arly constitute the 
offence of theft, a Slagi.stnvte, to whom a 
reference under s. 46, Crim. Pro. Code, 1872, 
is made, is not competent to pass an order 
under s. 209, convicting the accused of crimi- 
nal trespass and recording an order dismissing 
the charge of theft. A.W.N. 1881, 99. [R., 
A.W.N. 1831, 161]. 

(1921)— Ss. 250, 255— Sec ACQUITTAL, 1 
W.R. Cr. Letters, 10. 

(1922)— S. 250— Sec ACT XIII OP 1859, 
Rat. Un. Cr C. 617 =Cr. Rg. 40 of IS92. 

(1923)— S. 250— Sec APPEAL, 9 C.P.L.R. 
Cr. 27, Rat. Un. Cr. C. 409 = Cr. Rg. 75 of 1688. 

(1924)— S. 250— Sec CHARGE, Rat. Un. Cr. 
C. 734. 
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Crim. Pro. Code (Acts Y of 1898. X of 1882 

X of 1872, XXY of 1861 and YIIl of 1869) 

— continued. 

(1025)— Ss. 250, 195 (6)— See COMPENSA- 
TION, 2 Weir 311, 30 P.W.R. 1907 Cr. 

(1926)— Ss. 250, 245 and 366— See COM- 
PENSATION, 5 M. 381 = 2 Weir 316. 

(1927 to 1929)— Ss. 250. 262, 345. 386, 387— 
See Compensation, ii m. 142 = 2 Weir 314, 
10 Bom. L.R. 1056 = 9 Cr. L.J. 186, Rat. Un. 
Cr. C. 611. 

(1930) — Ss. 250 (3). 422 — See COMPENSA- 
TION, 5 M.L-T. 262 = 9 Cr. L.J. 150 = 19 
M.L.J. 130 = 1 Ind. Cas. 79 = 33 M. 99. 

(1931 and 1932)— Ss. 250, 438, 439, 476— See 
Compensation. 9 Cr. L J, 502 = 2 Ind. Cas. 
159, 24 P.R. 1908 Cr.=9 Cr. L.J. 103, 14 P.R. 
1888 Cr., 26 C. 181. 

(1933) — S. 250 (paras 1 and 2) — See SEN- 
TENCE, 8 M.H.C. App. 8. 

(1934)— S. 250— See Nos. 61, 65, 77, 139, 
470, 471, 486rt, 1003, 1424, 1853, 1859-a and b, 
1888, supra, and Nos. 2391, 2393, 2915, 3292, 
3553. iiijni. 

S, 251 ( = 1882, s. 251 ; 1872, a. 213). 

(1935)— S. 251— See COMPOUNDING OF- 
FENCE. 1 B. 64. 

(1936) — S. 251 — See PENAL Code, ss. 99, 
353, 8 A. 293. 

(1937)— S. 251— See Nos. 1257, 1757, supra. 

S. 252 ( = 1882 8. 252; 1872, as. 190, 362: 

1861, as. 186, 193, 249). 

(1938) — S. 2oii — “ Any remaining witnesses" 
— Prosecution witnesses — Calling of new wit- 
nesses -not named or summoned — Accomplice — 
Evidence of acco^nplice — Conspiracy — Proof . — 
The expression “ any remaining witnesses ’’ in 
s. 252, cl, (2), is not necessarily limited to the 
witnesses named by the complainant and 
summoned by the Magistrate before the fram- 
ing of the charge. The expression is wide 
enough to include any witness who, according 
to the prosecution, is able to support its case, i 
though he has'uot been summoned, provided, 
of course, that he is not sprung upon the 
defence all of a sudden, and sufficient oppor- 
tunity is given to the latter to prepare for the 
cross-examination of the witness. An accomplice 
confes.ses himself a criminal. No man ought 
to be treated as an accomplice on mere suspicion, 
unless he confesses that he had a conscious I 
hand in the crime, or he makes admissions of 
facts showing that be had such hand. If the 
evidence of a witness falls short of these tests, 
he is not an accomplice ; and his testimony 
must be judged on principles applicable to 
ordinary witnesses. When a conspiracy between 
several persons is alleged, it is not necessary 
for the prosecution to prove, before it can be 
held established, that each conspirator knew 
and had personal communication with all the 
rest, because some of them might be inter- 

xnediaiiea. 11 Bom. L.R. 1183. 


Crim. Pro. Code (Acta Y of 1898, X of 1882, 
X of 1872. XXY of 1861 and YIH of 1869) 

— continued. 

(1939) — Ss. aba, 243 — Warrant-case triable 
as under s, 252 , tried by Magistrate as a sum- 
mons case — Conviction of accused unde)' s. 243, 
illegality of. — The accused was charged with an 
offence under s. 9 of the Opium Act (I of 1878). 
The case was one which ought to have been 
tried as .a warrant-case. The Magistrate, how- 
ever, without recording any evidence in support 
of the prosecution, as required by s. 252, called 
upon the accused to plead to the charge and 
convicted him on his own admission as under 
s. 243 without even framing a formal charge. 
Meld, the procedure adopted by the Magistrate 
was more than a mere irregularity, that it had 
occasioned failure of justice to the accused and 
that his conviction ought, therefore, to bo set 
aside. 29 M. 372 = 4 Cr. L.J. 231. 

(1940)— &'s. 252, 436 and 437— Power to 
receive a fresh complaint — Necessity for setting 
aside order of dismissal — Power of President 
Magistrate to commit accused previously dW’ 
charged by another Magistrate. — There is 
nothing in the Code to the effect that tho 
dismissal of a complaint shall be a bar to a 
fresh complaint being entertained, so long as 
the order of dismissal remains unrevers^. 
Hence a commitment by a Presidency Magis- 
trate, on fresh evidence is legal, although the 
accused may have been previously discharged 
by another Presidency Magistrate, and the 
order of discharge was not set aside. 28 C. 211 
= 8 C.W.N. 169. 28 C. 652, F.B., 2 L. 

B.R. 27 ; R., 9 P.R. 1902 Cr. =60P.L.R. 1902, 

29 C. 726, F.B.J 

(1941)— Ss. 252, 253— See DISCHARGE OF 
ACCUSED, A.W.N. 1891, 80. 

(1942)— Ss. 252, 253, 437— 5'tfe DISCHARGE 
OF ACCUSED, A.W.N. 1883, 150. 

(1943)— Ss. 252, 253, AM— See FURTHER 
Enquiry, 7 M. 454 = 2 Weir 661. 

(1944)— Ss. 252, 514— See WITNESS, 22 P.W- 
R. 1907 Cr. = 6 Cr. L.J. 275. 

(1944-a)— S. 252— See Nos. 1165, 1524, 1617. 
1618, 1757, 1856. supra, and No. 1963, wfra. 

S. 253 ( = 1882, 8. 253 ; 1872, a. 3l5; 186L 

a. 280). 

See Discharge of accused. 

(1945)— S. 253 (' = Crim. Pro. Code, 
s. 215) — Discharge — Revival of prosecuhon . 
discharge under s. 216, Crim. Pro. Code, o 
not bar the revival of a prosecution for 
same offence when further evidence is ' 

Rat. Un. Cr. C. 148. {R., 2 L.B.B. 27-l'^r* 

L.J. 167] . 

(1946)— S. 253— Case triable by Court ^ 
Sessions — Duty of Magistrate. — ;It ca^ ^ 
laid down as a general proiK»ition . 

Magistrate, having before him foimelv ^ 
categorically evidence which discloe^ 
for trial in some Court to which such 
trate might in his discretion cmnnut, is 
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Grim. Pro. Code (Acts ¥ of 1898, X of 1882, 
X of 1872. XXY of 1861 and YIII of 1869) 
— continued. 


Grim. Pro. Code (Acts V of 1898, X of 1882. 
X of 1872, XXY of 1861 and VIII of 1869) 
— continued. 


so to commit, and tliat be is wrong, in point of j 
law in exercising a discretion and considering : 
the sufficiency of the evidence. 21 A. 265. 
[iJ., 6C.L.J. 760 = 12 C.W.N. 117=6 Cr. L.J. 
406J. 

(1947) — S. :i53 { = Crim. Pro, Code, s. ^53) | 

— Wairant case — WitJidrawai of complaint — 
Discharge. — The order of a Magistrate in u 
warrant case, permitting the withdrawal of a ; 
complaint cf a non-compoundable offence, is 
equivalent to an order of discharge under s. 253. 
Rat. Un. Cr. C. 391 = Cr. Rg. 47 of 1888. 

(1948)— S. 273 ( = Crim. Pro. Code. Lb>72, 
s. 213) — Absence of jurisdiction in Magistrate — ! 
His duty. — Where a Magistrate finds that he 
has no jurisdiction to try a case, he should not 
discharge the accused, but should send him 
before a Magistrate having jurisdiction. 2 
Weir 323. 

(1949) — Ss. 253^ 254 — Benefit of doubt before 
framing of ciuirge — Discharge of accused , — 

S. '254 requires a charge to be framed when a 
Magistrate, after taking evidence, is of opinion 
that there is ground for presuming that the 
accused has committed the offence. But, if the 
evidence recorded does not lead to any such 
presumption being made, but merely raises a > 
doubt, the Magistrate would not be justified in | 
framing the charge and he would not act con- 
trary to the spirit of s. 254, if he gave the 
benefit of the doubt to the accused and ordered 
his discharge. So, if, on the close of the evi- 
dence for the prosecution, a Magistrate should 
come to the conclusion that, although there 
arc reasons for entertaining some doubt against 
the accused, yet they are not sufficient to es- 
hiblish the charge against him, he will be acting * * 
in consonance with the spirit of the section 
only if he declines to frame a charge. 2 P-R. 
1908 Cr =37 P.L.R. 1906 = 3 Cr. L.J. 345. 

(1950)— 5s. 255. :254( = Crim. Pro. Code, 1861, 
s.VdO) — Discharge, whether amounts to acquittal, 

— A discharge, under s. 250 of the Code of 1861, 
does not amount to an acquittal. 4 N-W.P. 
23. 

(1951)— 5s. 253, 256, 350 — Charge framed-^- 
Power of succeeding Magistrate to re-hear 
evidence and discharge accused. — A second class 
Magistrate, after bearing the evidence, framed 
charges against several accused under s. 406, 
I.P.C., and called on them to produce evidence 
to clear themselves. The Magistrate was 
transferred, and the case was sent to his 
successor, who, at the request of the accused, 
reheard the evidence, and subsequently passed 
an order for their discharge. Held, that the 
order was not proper in form, and should be 
held to be an order of acquittal. Rehearing of 
evidence under proviso (a) to s, 350, Crim. 
Pro. Code, after a charge has been drawn up, 
amount to the re-commencement of the trial 
M distinguished from a recommencement of 
the enquiry. U P.R. 1903 Cr. (9 M. 282, 12 
A. 66 and 6 P.R. 1884 Cr., R.). 


(1952)— 5s. 253, 366, 367, 437— Order of dis- 
charge not '' judgment" — Magistrate's compe- 
tency to initiate subseq^wnt proceedings after 
order of discharge — Principle of aulrefoisacquit, 
1u)w far applicable} — Exhaustiveness of Code 
prcs?<»;<»i/.— When a Magistrate p.asscs an order 
discharging an accused unders. 253, Crim. Pro. 
Code such order of discharge does not 
preclude him from taking fresh proceedings and 
issuing process against the person discharged, in 
respect of the same offence, without such order 
being set aside by a higher tribunal. Per 
Munro and Pinhey, JJ. An order of discharge 
is not a “judgment.” Although the word 
“judgment” is not defined in the Crim. Pro. 
Code, it is sufficiently clear from ss. 366,367, 
that the term is intended to apply to the final 
order in a trial, terminating in either the 
conviction or acquittal of the accused. Per 
Pinhty, J. The principle of autrefois acquit 
can have no application, as it must be assumed 
that the Code is exhaustive on the subject it 
deals with, and it is not permissible to add to 
its provisions. Ibitl. Reading together ss. 253 
and 437, it is clear that the Legislature could 
never have intended that a Magistrate discharg- 
ing an accused should furnish him with a certifi- 
ciite of immunity from further molestation. 
Ibid. The remedy for repeated indiscretions on 
the part of Magistrates is the provision of better 
Magistrates by Government, and not the limi- 
tation of their powers by judicial interpretation. 
Ilxul, 31 M. 543 = 5 M.L.T. 184 = 9 Cr L.J. 
80. 

(1953)— 5s. 253, 403 { = Crim. Pro. Code, 
1882, ss. 253, 403) — Discharge — Jurisdicticni 
to re-try. — There is nothing to prevent a Magis- 
trate, after he bas discharged an accused under 
8. 253, Crim. Pro. Code, from enquiring again 
into the case against him. A discharge not 
operating as an acquittal leaves the matter at 
large for all purposes of judicial enquiry'. There 
is jurisdiction still vested in all Magistrates 
including the one who has made the previous 
enquiry just as before. But. all Magistrates, 
and especially the one who formerly discharged 
the accused, are bound to exercise due discre- 
tion, to take that discharge into account and 
to avoid any such oppressive proceedings as 
may either expose them to punishment under 
s. 219 or s. 220, I.P.C., or to a civil action on 
the part of the accused. A case arising on 
fresh evidence will generally be best dealt with 
by the Magistrate already familiar with the 
facts previously proved. Ho will, of course, 
deal discreetly with an instance of a revived 
prosecution where there is room to suspect that 
any crooked practice bas been resorted to, but 
his authority to enquire and try is not afiected 
by the previous abortive enquiry. Rat- Uo. 
Cr. G. 380 = Gf. Rg. 40 of 1887. 

(1954) — Ss.253, 435, 439 — Retrial — Discharge 
after full enquiry — Evidence — Magistrate's per- 
sonal knowledge and personal inspection of a 
spot not evidence. — Held, that, where there is a 
body of evidence which, if believed, justifies 
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conviction, it is far better, as a rule, to draw 
up a charge and dispose of the case finally. 
But if a competent Magistrate, after hearing 
all the evidence for the prosecution and 
thoroughly discussing it, does dismiss the charge, 
a High Court should not set aside the order of 
dismissal and direct further enquiry, unless 
new and cogent evidence is forthcoming. 
Held, that a ^lagistrate commits serious irre- 
gularities ; if he bases any of his findings on 
his own personal knowledge, and if he treats 
his own memo, made after the examination of 
a spot, as evidence in the case, instead of having 
any facts, brought to light by that examination, 
duly brought on the record by the testimony 
of witnesses subject to cross-examination, re- 
buttal and explanation. 18 P.W.R. 1909 Cr. 

(1955) — Ss, ‘-ioS, 437 — Discharge — Revision- 
Disturbance of fiiuiings of fact — Abuse of pro- 
cess — Civil claim — Men of position — Law — 
Penal Code {Act XLV of 1300), s. :i97— Con- 
struction — ‘ Trespass' meaning of. — A very 
heavy burden lies on those, who seek to disturb, 
on revision, an order of discharge passed by a 
Magistrate under s. 253, Crim. Pro. Code. In 
cases of regular appeal, the ordinary rule is 
that no Court of Appeal will lightly substitute 
its own view of evidence, for the view of the 
Court which had the advantage of seeing and 
hearing the witnes.scs. An application in revi- 
sion is on a lower plane than a regular appeal, 
and unless the petitioner can show .some plain 
reasons against the order of discharge, he can 
have no chance of succeeding. While it is un- 
desirable that the criminal process of the Courts 
should be abused with the object of merely 
furthering a Civil claim, it would be intoler- 
able, if, by reason of the position of any in- 
dividual whatever, he was allowed to evade the 
law. S. 297, Penal Code, does not require the ; 
prosecution to prove that the trespass had ! 
been committed on a place set apart for the | 
performance of funeral rites or as a depository I 
for the remains of the dead. The section is ^ 
equally satisfied, if the prosecution are in a t 
position to prove that the trespass occurred on 
any place of sepulchre. But where there have 
been only a few isolated and secret cases of 
burial, in the course of many years, on a piece 
of property, that would not be enough to con- 
stitute it a place of sepulchre, within the ineaii- 
ing of the section. Per Beaman, J. The 
trespass contemplated in s, 297 is such a tres- 
pass as is defined by the Indian Penal Code. : 
While s. *297 is comprehensively worded, the ! 
offence at which it strikes is intimately bound { 
up w’ith the commission of a trespass: or, sub- 
ject to that, of deliberately offering an indignity 
to a corpse, or causing disturbance to a body of 
persons assembled for religious purposes. 2 1 
Ind. Gas. 825. : 

(1956)— 5s.if55, 437 and 439— Revision-Dis- 
charge of accused by first Court — Retrial on the 
same evidence ordered by District Magistrate 
if -prejudicial to the accused — Power of Chief 
Court to go into evidence . — The accused one H 


was tried by a first class Magistrate for an 
offence under s. 406, I-P.C., and was discharged 
on the ground that the prosecution had not 
made out a case. On appeal to the District 
Magistrate, he ordered a retrial, by another 
Magistrate, on the ground that a document for 
the defence had not been considered. On revi- 
sion to the Chief Court, that order was confirm- 
ed. Then the accused was tried by the other 
Magistrate and convicted ; the Sessions Judge 
upheld the conviction. On revision to the 
Chief Court, held, that the order of the Dis- 
trict Magistrate ordering a retrial on the same 
' evidence was seriously prejudicial to the accused 
and was opposed to principle, though not illegal. 

I A Criminal Court cannot review its own order 
p.issed with jurisdiction. Where an order for 
retrial was prejudicial to the accused, and be 
was convicted at the retrial, the correct course 
for the Chief Court to follow is to hear the case 
as if an appeal l.ay to that Court. 8 P.R. 1909 
Cr. 

(1957)— ''53, 517 { = Crim. Pro Code, 

' 1872, ss. 217), 418) — Order under s. 418, pre- 
i reguisites for. — Where no offence has been 
proved against the accused, the pre-requisites of 
an order under s. 418 would be wanting. 2 
Weir 665. 2 Weir GG6J. 

(1958) — Ss- 2.)3 arid o2is — District ^fngistralr 
uithdrau'ing a case to his own file and 
• big the complaint — Validity of procedure . — A 
District Magistrate withdrew from the file of a 
Deputy Magistrate, a case against some police- 
men for entering the house of a Raja, to bis 
, file, when the Deputy Magistrate was about to 
frame charges against the accused persons, and 
' dismissed it, because he thought the police were 
j protected by their warrants. Held, that the 
case ought to have been Idft with the Deputy 
Magistnite to be disposed of, and it would have 
been for him tc determine whether the offence 
charged was made out. or whether, assuming 
the facts to be proved, the police were or were 
not protected by the warrants under which they 
purported to act. 30 C. 693. 

(19591— S.s. 2.53, 437 (= CHm, Pro. Code. -Rt 
A’ of 1882. ss. 2.53, 4371— Practice.— R 
absolutely necessary that a Magistrate 
professing to act under s. 437 of the Crim. 

Code, issues an order for the trial of a ^rsoa 
previously discharged under s. 253 of the Criro. 
Pro. Code, should give the accused an oppor- 
tunity of showing cause why such an or ^ 
should not be i.ssued, and should 
his reasons for issuing the order. A.il. 

1890, 147. 

(1960^— S. 263— See COMPLAINT, 2 A. *47^ 

(1901) -Ss. 253, 403. 423. except. 1 
(1 to4)— 5ee COMPLAINT. 24 C. 528=1 O.v - 
N. 370. 

(1962)— s. 253— 5ee DISCHARGE OP ACCU. 

ED. A.W.N. 1891, 116. 

(1963)— Ss. 253. 208 (1). (3) 

See Discharge of accused, 4 M. w* 
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(1964)— Ss. 253, 403— St'e DiSCHAHOK OF 
Accused. A-W.N. 18S1, 145. a.W.N, ib83, 
150, A.W.N. 1882, 179. 

(1965)— Ss. 253. 426, 439(1 to 4). 440— St>c 
Discharge of accused, Cr. Rg, lO io-i878. 

(1066)— Ss. 253, 367, 369. 403. 437— 6Vt- 
Further Enquiry. 29 C- 726 = 6 c w.N- 
633, F.B. 

(1967)— Ss. 253, 437— 6'ee FURTHER EN- 
QUIRY, IOC. «027, 68 P.L.R. 1902. 

(1068)- S. 253— 6’€<j MAGISTRATE. JURIS- 
DICTION OF, 2 C. 405. 

(1969)— Ss. 253, 259— MAGISTRATE. 

Jurisdiction of, lo C. 17 = 13 C L.R. 40b. 

(1969-rt)— S. 2bS—See Nos. 236. 625. 027. 
1257, 1258, 1521, 1523,1532, 1591. 1592, 1627. 
1028, 1857, tS58. 1882, 1885,1941, 1942. 1943. 
supra, and Nos. 2026, 3576. infra. 

S. 254 (=1882. s. 254; 1872. s. 216 ; 1861, 

8. 2S0). 

(1970)— Ss. :i54, 346 { = Crini. Pro. Code, 
1833, ss. 354, 346) — Report bp second chtss 
Magistrate to District Magistrate — Procedure . — 
When a second class Magistrate reports a case 
to the District Magistrate as one which he 
ought not to try since whipping would ho an 
appropriate punishment, the District Magis- 
trate should treat the report as one under 
a. 346 of the Grim. Pro. Code and make an 
order asspecihed in the second pam thereof. He 
should not return the case to the same Magis- 
trate with direction to frame a particular 
charge, nor should the second class Magistr.itc 
frame a charge under s. 254. Rat. Un. Ci*. C. 
499 = Cr. Rg. 10 of 1890. 

(1971) — Ss. 354, 346 — Frame of charge bp 
Magistrate though he intended to transfer the 
case to superior officers — Regularity of pro- 
■cedure.—lt is not irregular for a Slagistrate of 
the second or third cl.ass to frame a charge 
against an accused person, in iv case which 
he has jurisdiction to try, even though at the 
time of framing the charge he intends, if he is 
of opinion that the accused is guilty, to submit 
the proceeding to the District or Sub-Divisionavl 
Magistrate to pass suiitence. LI.B.R. 1905, Cr. 
Pro. Code, 33 = 2 Cr.L.J. 464. 

(1972) — Ss. 354, 355, 358 — Taking evidence 
for defence without framing charge. — Where a 
Magistrate, after examining the prosecution 
witnesses and the accused, took the evidence 
for the accused, without framing a charge, and 
discharged the accused under s* 253, held that 
the order of discharge was not legal and that 
tlie order should be treated as an order of 
acquittal. 29 P.R. 1883 Cr. 

(1973)— S. 254— See COMPLAINT, 3 Bom. 
L.R. 675: 

(1974)— Ss. 254, 268, 403 (1 to 4 & Expl )— 
£ee Discharge op accused, 3 C.L.R. I3i. 

86 


Grim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872. XXV of 1861 and Vlll of 1869) 
— continued. 

(1975) — Ss. 254, 258. 437 — See DISCHARGE 
OF Accused, 3 A. 129. 

(1976) — S. 254— See MAGISTRATE, DUTY 
OF, 7 C.W.N. 521. 

(1977)— Ss. 254, 25SSee TRIAL, 3 C.L.R. 


I (1977-n)— S. 254— 6VrNos. 140, 1249, 1425. 
1609, 1949, 1950, supra. 

S. 255 ( = 1882, 8. 255 ; 1872, ss. 217, 324 ; 

1861, s. 251). 

(1978) — Ss. 355, 356 (=-Crim. Pro, Code. 
1373, SS.3IT, 3t8) — Recalling andcross-exainin- 
vuj witnesses for prosecution. — If the accused 
person desires to recall and cioss-exainine the 
witnesses for the prosecution, the timeat which 
he should express suclx desire is when the 
charge is read over to him, and he is called upon 
to make his defence If it is not expressed 
then, it is no longer in the power of the accused 
to insist upon that right although it is in 
the discretion of the Magistrate to recall them, 
if he thinks fit. 8 C.L.R. 325. 

(1979) — Ss, 355, 343 — Prosecution for false 
evidence — .4J>uissioH by accused of having made 
\ the statement alleged lobe false — Evidence as (■> 
identity of accused, if 7i(>crssn> J/. — When a per- 
son. charged with giving false evidence, has 
I admitted, in his examination and in hi.s defence, 
that he was the person, who made the state- 
ment alleged to be false, further evidence as to 
identity is unnecessary and his conviction 
j would not be illegal by reason of the absence of 
1 such evidence. The accused’s defence in this 
^ case, having been that what he had stated in 
his affidavit was true, this involved the iidinis- 
I sion on his part, that it was he. who made the 
‘ affidavit, and the rule of evidence, that what- 
■ ever is admitted need not be proved, would 
apply, so far as regards the admitted identity 
, of the accused with the person, who made the 
, affidavit. S. 255 of theCrim. Pro. Code requires 
a Magistrate to make the accused’s plea imme- 
i diately after the charge has been fr.imed and, 

' when stating his plea, fact.s are voluntarily ad- 
mitted by the accused, there is no necessity for 
I the prosecution to call evidence to prove such 
facts. So. in this case, the admission in the 
defence having afforded sufficient proof of iden- 
I tity, the conviction wa; held not to be illegal 
merely on account of the absence of evidence 
, of the identity of the accused with the perjurer. 
3L.B.R. 208 = 4 Gf. L.J. 471. 

i (1980)— Ss. 255, 364 and 533 (1)( = ss. 324, 316 
I of the Code of 1872) — Sec CONFESSION, 3 C. 
; 756=2 C.L.R. 317. 

, (1981)- -Ss. 255, 349— Sec MAGISTRATE. 

1 JURISDICTION OF, 3 L.B.R. 279 = 5 Cr. L.J. 
416. 

! (1982)— S. ?55— See PENAL CODE, s. 412, 

; U.B.R. (1897—1901), Vol. I, 72, 

(1983) — Ss. 255, 256— Sec WITNESSES, 7 0. 
28. 
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Crim. Pro. Code (Acts Y of 1898. X of 1882, 

X of 1872, XXY of 1861 and YIH of 1869) 

— continued. 

(1983-n)— S. 255 — See Nos. 1921, 1972, supra. 

S. 256 ( = 1882, s. 256; 1872, a. 218; 1861, 

8. 252). 

See WITNESS. 

11934) — S. 236( = Crim.Pro. Code, 1882, s. 256} 
—Scope of — S. 25G of the Code does not pro- 
hibit cross-examination before a charge. It 
merely permits a further cross-examination 
expres.sly directed to the case found and 
embodied in the charge, and would enable an 
accused person, if he has reserved his cross- 
examination, to exercise his right at the same 
time subject to a discretion given to the 
Mistrate by s. 257. 21 C. 642. 

256 — Dutj/ of Magistrate under . — 
It is incumbent on a lilagistrate, after a charge 
has been drawn up, to question the accused and 
to ascertain whether he wishes to cross-e.xamine 
any. and, if so, which of the witnesses for the 
prosecution who.se evidence has been taken. 
The fact that there has been already some cross* 
examination before the charge has been drawn 
up does not affect this privilege. The record 
should show that the requirementsof the section 
have been complied with. 14 C.P.L.R. 137 (4 
C.W.N. 241, 27 C. 350, R.) 

(198G) S. 256 — Right to cross-examine prose- 
cution u'itncsses after framing of charge. — The 
accused has the right of cross-examining the 
pro.secution witnesses after a charge is framed 
against him, and the fact that these witnesses 
may have been fully cross-examined before the 
charge does not affect the right. 2 Bom. L.R. 
542. 

(1987) — Though an accused person cannot be 
required to cross-examine the witnesse.s, or, to 
say whether he will cross-examine them or not, 
until the charge has been framed, he may, if 
he wishes to do so, cross-examine e<ach witness 
at the conclusion of the examin.ation-in-chief. 
U.B R. (1897-1901), Yol. I. 74. 

(1988) Ss. 256, 257. — Where a Magistrate 
refused to re-summon a Medical Officer for 
the purpose of cross-examination, except on 
paj’ment of fees for his attendance, on the ground 
that the accused had declined to cross-examine 
the officer, when ho had the opportunity, held, 
that the accused was entitled under s'. 256 to 
claim that as a matter of right, and that s. 257 
didnotapply. 4C.W.N. 351. [D., 5 C.W.N. 

106] . 

(1989) 5s. 256 and 526 — Re-calling of prosecu- 

Uon xoitnesses for cross-examination — Accused's 
right to re-call— Transfer to sofne Magistrate 
other than the trying Magistrate— J^tnent 
passed by trying Magistrate— Trial, de novo. 

— The accused in a criminal case has a right 
under s. 256 of the Code of Criminal Procedure, 
to have the witnesses for the prosecution re- ■ 
called and cross-examined after charge. Where 
a Magistrate declined to give the accused such 
an opportunity to re-call and cross-examine 
the witnesses for the prosecution and proceeded 
to judgment in the case against the accused. 


; Crim. Pro. Code (Acts Y of 1898, X of 1882. 

X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

I Held, that the conviction should be set aside 
and the trial held de novo by some other !Magis- 
trate of competent jurisdiction. 7 C.L.J. 240 = 
7Cp. L.J. 213. 

! S. 256— Warrant case — Accused plead- 

ing not guilty, if must be asked to cross-exa- 
’ mine prosecution witnesses immediately— Cross- 
\ examination before charge framed, if affects 
right to cross-examine after charge — Waiver . — 
When, on framing charges in a warrant case, 

' the accused having pleaded not guilty, the 
i^Iagistrate called upon them to state whether 
they wished to cross-examine any of the prose- 
! cution witnesses, but they did not reply immo- 
[ diately, but before the close of the trial they 
applied to be allowed to cross-examine .some 
of them, and the application was refused on the 
grounds (1) that they had waived their right 
and (2) that the witnesses have been sufficiently 
cross-examined before the charges were framed. 

I Held, that the order was against the wording 
: and spirit of s. 256, Crim. Pro. Code, and the 
[ conviction of the accused must be set aside. 

I 14 C.W.N. 280. 

! (1991) — S.256 — Filing of written statements. 

I — Tbo filing of a written statement is uot con- 
: templated by Ch. XVIH of the Code, in 
j which s. 209 occurs. The only provision which 
contemplates a written statement is s. 256 
which occurs in Cb. XXL 2 Weir 253. 


(1992)— 55. 256, 257 { = Crim. Pro. Code. Act 
X of 1882, 55. 2.56, 257)— Right of accused to 
sumynon prosecution witnesses for cross-examt- 
nation. — S. 257 of the Crim. Pro. Code does 
not apply and relate to the preceding section. 
S. 256 gives an absolute right to the accused to 
recall any witnes.s present in the Court precincts 
for cross-examination at any stage of the de- 
fence. S. 257 refers to witnesses not so present, 
and the accused has no absolute right to have 
them summoned. The Magistrate can refuse 
to summon them for reasons to be recorded by 
him in writing, A.W.N. 1895, 40. 


(1993)— 5. 256— Omission to ask accusedofter 
framing charge whether he wishes jjrosecut^ 
witnesses re-called for cross-examination. The 
omission, after framing a charge, to a.sk the 
accused whether he wished to have the pn^* 
cution witnesses or any of them, re-called for 
cross-examination, and the rejection of the 
accused’s application on the ground that it was 
too late were held to have prejudiced the ac- 
cused in his trial. A.W.N. 1902, 5. 

(1994)— Ss. 256, 257, paras 1 and 2— 
ACCUSED Person, i c-w.N. 313. 

(1995 to 1997)— Ss. 256. 262—See SUMMARY 
TriaIi, Rat. Un. Cr. 0. 768. 

(1998)— S. 256— See WITNESS, 12 P.B. 19^ 
Cr.=32 P.W.R. 1907 Cr. 

11999)— Ss. 256, 540— See WITNESS, 2 A- 
25.3. 

(1999-a)— S. 256— See Nos. IW. . 

1757, 1978, 1983, supra, and No. 2460, us/ra. 
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Grim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872, XXY of 1861 and YIIl of 1869) 
— continued. 


S. 257, paras 1 and 2 ( = 1882, s. 257; 

1872, 8. 362, para 2) ; proviso to para 1, 
new. 

See Witness. i 

(20(X)) — S. as ? — Duty of Magistrate to sum- 
mon loibiesses. — S. 257 in imperative. A 
Mafsistrate has no discretion to refuse to issue 
process to compel the attendance of any wit- 
ness, unless he considers that the application 
should be refused on the ground that it is made 
for the purpose of vexation or delay or for 
defeating the ends of justice. Such ground , 
must be recorded by him in writing. A JIagis- j 
trate, therefore, must issue .summons for ciich i 
witness named unless he takes the responsi- 
bility of recording his grounds for believing 
that any particular name was entered for the 
purpose of vexation or delay or for defeating 
the ends of justice. The case of each witness j 
must be dealt with individually. 26 B. 418= j 
4Bom.L.R.38. [^..31 M. 131 = 17 M.L.J. I 

62 Note = 7 Cr. L.J. 425 ; R., 2 S.L.R. 5]. ! 

(2001) — S» 25? — Grounds for rejecting an ; 
application for summoning further defence zvit- 
nesses. — It is a sufficient compliance with the ( 
requirements of s. 257, if a Magistrate, while 
rejecting an application for summoning further i 
defence witnesses, states facts which have led | 
irresistibly to the conclusion that the applica- 1 
tion was for no other purpose than that of 
vexation or delay or of defeating the ends of 
justice, although he does not say explicitly 
that it w.as for that purpose. 11 C.W.N. 789 1 
= 6Cr. L.J. 1. 

(2002) — Under s. 257, Grim. Pro. Code, the 
Magistrate can only refuse to issue process on 
the ground that the application is made for 
the purpose of vexation or delay or of defeating 
the ends of ju.stice. The grounds oi refusal 
must be recorded, and the accused must be given 
an opportunity under cl. (2) of that section of 
depositing their expenses. This power of refusal 
should be sparingly exercised, as it creates 
an impression that the Magistrate is biased in 
favour of the prosecution. 2 L.B.R. 270. 

(2003) — Ss. 25? and 537 — Magistrate refzising 
to issue process to accused’s wilziesses without 
any of the grounds stated in s. 257 — Legality 
of refusal — Wlzether illegality cured by s. 537. 
— Where a Magistrate, in refusing to issue 
process for the witnesses named by the accused, 
did not base his refusal in regard to any parti- 
cular witness, on any of the grounds which, 
under the provisions of s. 257 of the Code, are 
sufficient to justify it, held, that the order was 
illegal and was not such as could be cured by 
8. 637, Crim. Pro. Code. 31 M. 131 = 7 Cr.L.J. 
426. 

(2W4)— S. 257 — Order of Magistrate refusing 
application foz' re-calling vntnesses. — The terms 
of 8. 267. Crim. Pro. Code, are peremptory ; 
and the only ground on which a Magistrate 
can refuse to grant an application to re-call 


witness for cross-examination is that the appli- 
cation is made for the purpose of vexation or 
delay, or for defeating the ends of justice ; and 
such ground must be recorded by him in 
writing. A conviction arrived at in violation 
of the above section cannot bo supported. 2 

5 L.R. 5 Cr. = 10 Cr. L.J. 207. 

(2005) — S. 257 — Refusal of Magistrate to 
adjourn a case to emble accused to 
cross-examine prosecution uit nesses — Right of 
accused to summon them as defence zvitnesses 
aiui to cross-examine — Evidence Act, s. 154. — 
The witnesses for the prosecution were exa- 
mined, and an application for adjournment, so 
as to enable the accused to cross-examine them 
by Counsel, who could nob appear on the day 
fixed, was refused. The accused, not being in 
a position to cross-examine them, applied for 
issue of summons to them to appear as defence 
witnesses. The witnesses being summoned, 
the Counsel for the accused proceeded to cross- 
examine thorn hut he was uot allowed to do so. 
Held, that the mere fact that the accused had. 
under the circumstances already stated, been 
compelled to treat the witnesses for the prose- 
cution as their own witness did not change 
their character, and that, although the accused 
were compelled to obtain their attendance as 
witnesses for the defence, they wore really 
summoned under s. 257 for the purpose of cross- 
examination, and the Magistrate was wrong in 
refusing to allow their cross-examination. 28 

C. 594. 

(2006)— S.J^57 i = s.257of theCodc of 1882)— 
Framing of charge — Application for ze-szzznmon- 
ing the cozziplainant and his zviinesses for cross- 
examinatiozt — Where an application by the 
accused to re-summon the complainant and his 
witnesses for cross-examination, made one day 
after the charge bad been framed against him, 
was refused on the ground that it was evidently 
made for delaying the case, and the accused 
convicted, held, that the trying Magistrate 
should re-open the case from the stage where 
he made the formal charge, and should allow 
the accused such opportunities of calling and 
re calling witnesses as the law gives them. 
Rat. Un. Cr. C. 723 = Cr. Rg. 48 of 1894. 

(2007)— S. 25? ( = Crim. Pro Code, 1882, 
s. 257) — Right of accused to re-summon prosecu- 
tion zoitnesses. — An accused has a right to have 
the prosecution witnesses re-summoned even 
though they had been summoned previously and 
had not attended. 28 P.R. 1884 Cr. 

(2008 and 2009)— S. 257 (1 and 2)— See 
JUDGMENT, Rat, Un. Cr. C. 854. 

(2010)— S. 257, paras 1, 2— See MAGIS- 
TRATE, Duty of, Rat. Uu. Cr. C. 594 = Cr. 
Rg. 14 of 1892. 

(2011) — Ss. 257, 262 — See SUMMARY TRIAD, 

6 L.B.R. 20 = 9 Cr. L.J. 683 = 2 Ind. Gas. 365. 

(2012)— S. 257— See WITNESS, 4 Bom, L.R, 
461, Rat. Un. Cr. C. 930, 20 C. 469. 
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Grim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

(2012-a) — S. 257 — Sec Nos. 430, 1574, 1988, 
1992, 1994. 1996. supra. 

S. 2S8 ( = 1882, s. 258; 1872, s. 220, 

1. Expl. ; 1861. s. 253). 

See Acquittal. 

See Conviction. 

(2013) — S. — Acquittal by a Magistrate 

on the ground of the case being false — Effect of, 
on persons not sent up for trial. — Where pro- 
ceedings were taken against some only of several 
persons charged with an offence, and the 
Magistrate acquitted them, on the ground that 
the case was “ doubtful or false, ” and the 
District Magistrate, without moving the local 
Government, and considering that the decision 
of the trying Magistrate was wrong, ordered 
the prosecution of the persons who were not 
tried before, held that the District Magistrate 
should have, in the proper exercise of his 
discretion, moved the local Government .against 
the order of acquittal, and that no proceedings 
could be taken .against the other persons so 
long as the trying Magistrate’s judgment 
declaring the case to be false was not set aside. 
7 C.W.N. 493. 7 C.W.N. 711 ; D., 10 C. 

W.N. 1031 = 4 Cr. L.J. 173]. 

(2014)— S. 2.5S { = Crvn. Pro. Code, 2872, 
$. 220). — A Magistrate who convicts an accused 
person, ought, under this section, to pass a 
sentence on him according to law, and any 
omission to do so must be supplied. Colm. Dig. 
Cr. 13 of 1873. 

{20lb)—S. 258— Penai Code {XLV of 1860), 
ss. 104, 504 — Acquittal, order of — Interfer 
ence Oy High Court at the instance of a qjrivate 
prosecutor — Acquittal on an eJ'roneous view of 
the law — Using abusive language — Right of 
private defence. — Case where the High Court 
interfered in revision, on the application of a 
private prosecutor, with an order of acquittal 
passed on an erroneous view of the law. 
S. 104, Penal Code, can have no application by 
way of defence to a charge under s. 504, Penal 
Code. IIC.L.J. 113. 

(2016) — Ss. 258, 259 ( = Crm. Pro. Code, 
1882, ss. 258, 259) — Warrant case — Complain- 
ant not appearing — Procedure. — A Magistrate, 
having taken all the evidence for the pros&oution 
and framed a charge against the accused in a 
warrant case and appointed a day for further 
hearing, cannot .acquit the accused under 
s« 258 of the Grim. Pro. Code, or discharge him 
under s. 259 on the mere ground that the 
complainant docs not appear on that day. He 
should proceed to hear the defence evidence and 
decide according to law. Rat. Un. Cr. C. 324 = 
Cr. Rg. 84 of 1890. 

(2017) — -Ss, 258 atui 350 — Charge — Transfer 
of Magistrate trying case— Rehearing of case — 
Order of discharge by succeeding Magistrate. — 

A second class Magistrate, after hearing the 
evidence, framed charges against several accused 


1 Grim. Pro. Code (Acts Y of 1898. X of 1862, 
' X of 1872. XXY of 1861 and Yfll of 1869) 

— continued. 

persons under s. 406, Indian Penal Code, 
and called on them to produce evidence to dear 
themselves. That ^Magistrate was transferred 
and the case was sent to another second class 
! Magistrate who, at the request of the accused, 
reheard the evidence, and subsequently passed 
an order for their discharge. Held, that the 
order passed by the succeeding Magistrate must 
be held to be an order of acquittal. 178P.L.R. 
1903 

(2018)— Ss. 258, 347— See COMMITMENT TO 
Sessions Coukt, 3 C. 495. 

(2019)— S. 258 -See COMPLAINT. 5 C.L.R. 
359. 

(2020)— S. 258— S'Je SUMMARY TRIAL, 

1 L.B.R. 9. 

j (2020-O)— S. 258— 5ee Nos. 1522, 1857, 1858, 

I 1951, 1972, 1971. 1975. 1977, supra, and No. 
3534, infra. 

S. 259 ( = 1882, B. 259). 

Sec Complainant. 

.S’ee Complaint. 

(2021) — 5. 259 — .Absence of complanuint^ 

Procedure , — In a warrant case, when the Magis- 
trate believes the prosecution evidence andarrives 

at the stage to which s. 254 of the Grim- Pro- 
Code applies, it is his duty to frame a charge, 
and he should not discharge the accused under 
s. 259 merely because the complainant waj* 

. absent on the day of hearing. Rat. Un. Cr. 
i C. 847 = Cr. Rg. 14 of 1896. 

(2022-2023)— .S'. 259~Absence of compUiifuint 
at hearing — Discharge of accused — Fresh com- 
1 plaint. — Where a Magistrate has passed an 
order discharging the accused under s. 259, his 
order is no bar to a re-trial of the ca.«e on a 
fresh complaint. 28 M. 310 = 2 Weir 325-A- 

2 Cr. L.J. 753 [R., 16 M.L J. 79 = 1 M.L.T. 

, 31 = 3 Cr. L.J. 274 = 29 M. 126]. 

(20-24 and 2025)- Ss. 259, 253, 2a3— 5^ 
FRESH complaint. 4 M.L.T. 140 = 8 Cr.L.J* 
208. 

(2023-«)— S. 259 - See Nos- 625 . 627, UGO. 
1892, 1969, 2016. supra. 

S. 260. para 1 ( = 1882. s. 260; IW*- 

88. 222, 223, 224) ; and para 2. new. 

See SUMMARY TRI.YL. 

(2026)— S. 260— Charge of offence twi triable 
summarily — Competency to try suminarily 
facts disclosed only an offence triable 
— Where a Magistrate ascertained from 
evidence that the focts allied to ^ 
place only disclosed an offence triable s 
marily, and the aggravating 
which rendered the offence not ^ triable 
mere .ezaggeratioDSr he could .w 

case summarily, and the mere tna 
complainan b charged the accnsediwtli an . 
not triable summarily did not affect 
diction of the Magistrate. 1 Bom. L.** 
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Crira. Pro. Code (AcU Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and Ylll of 1869) 

— ^continued. 

(2027) — S. 260 — Complaint of offences, not , 
triable sinnmarily — Snimnari/ trial for minor i 
offence — Jurisdiction of Magistrate. — Where a | 
petition of complaint stilted that the accused, i 
with others to the number of some 'JO or 100, ' 
armed with swords and other deadly weapons 
came upon the complainant’s land and in spite . 
of his remonstrances, threatened him and cut 
his padd}*, and the Magistrate, in examining 
the complaint, recorded merely the fact that 
the complainant stated that his paddy had been 
cut by the accused and convicted him sum- 
marily, under ss. 143, 379, I.P.C., held, that, 
as the petition of complaint diselo.sed the 
commission of a much more serious offence 
than the offences for which the Magistrate had 
held a summary trial, and as the examination 
of the complainant, which had not been properly 
recorded, did not show that the offence so com- 
plained of was not committed, the Magistrate 
had acted without jurisdiction in trying the 
case summarilv. 29 C. 409 = 6 C.W.N. 713. 
{_F., 21 P.L.R.' 1907]. 

(2028) — S. 260 — Charges under 117 and 
324, Penal Code — Poxrei- of Magistrate, after 
takiiuj evidence, to try ctise summarily for 
offence under s. 323, Penal Code, after discharg- 
ing accused of offences not triable summarily . — 
Where, in the case of a complaint of offences 
under ss. 147 and 324, Penal Code, the Magis- 
trate, after hearing the evidence, was of 
opinion that the only offence made out was 
an offence under s. 323, Penal Code, which 
was triable summarily and so tried the case 
held, that the procedure adopted by the Magis- 
trate was not illegal and did not amount to 
disregarding that part of the charge, which 
took the case out of his summary jurisdiction 
for the purpose of dciiling with the casesumma- j 
rily ; held, further, that, as the effect of strictly 
confining to the charge before hiht would be 
to discharge the accused and not to commit 
him, the Magistrate was acting properly in 
trying the case summarily for the offence. which 
was clearly disclosed by the evidence. 22 M. 
459 = 2 Weir 254. 

(2029) — S’ 260 — Summary lrial--Forest Act ^ 
iVII of 1878), S’ 31, offence under. •- Held, that 
the petitioner’s conviction under s. 51 of Act \Tl 
of 1878 for being in possession of beams belong- ' 
ing to the Government was illegal, where the 
beams were found concealed in an open field, | 
which it could not be said was in the exclusive 
possession of the petitioner. The Chief Court 
remarked that, though the Magistrate had the 
power to try the case summarily, he had 
exercised an improper discretion in doing so. 

128 P.L.R. 1902. 

(2030) — S. 260 — Summary trial of an offexice 
which cannot be so tried — Coninclion — Legality. 
— An accused person cannot be convicted in 
a summary trial of an offence which cannot 
ho tried summarily. U B.R. (1897 — 1901), 
Yol. I, 78. 


Grim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872. XXY of 1861 and VIII of 1869) 
— continued. 

(2031) — S. 260 {=Crim. Pro. Code, 1882, 
s. 260) — Construction of els. {}>) to (A ). — Cls. (5) 
to (A:) of s. 260 of the Grim. Pro. Code being 
precisely expressed, are not to bo governed by 
cl. (u). but may bo given their full effect. 
Rat. Un. Cr. C. 600 = Cr. Rg. 18 of 1^92. 

(2032)— Ss. 260, 262, 263 {-Crim. Pro. 

Code, 1882, ss. 260, 262, 263) — Presidency 
Magistrate — Warrant case— Procedure. — The 
provisions of Ch. XXII of the Crim. Pro. Code 
do not apply to trials before Presidency Magis- 
trates. The procedure to be followed in war- 
rant cases is that laid down in Ch. XXI. Rat, 
Un. Cr. C. 539 = Cp. Rg. 12 of 1891. 

(2033)— Ss. 260, 3.)5, 30, 34 ( = Crim. Pro. 
C’<xfe. 1872, ss. 222. 36) — Maximum jnniish- 
ment — Summary trial. — An accused person was 
tried summarily under s. 222, Grim. Pro. Code, 
1872, and was sentenced to rigorous imprison- 
ment for four years subject to the confirmation 
of the Sessions Judge under s. 36. Crim. Pro. 
Code. 1872. Held, that, under s. 222. two years 
was the maximum period of imprisonment that 
can be awarded in a summar\- trial. Colm. 
Dig. Cr. 30 of 1876. 

(2034) — Ss, 260, SS-'i and 4H8 { — Crim. Pro 
Code, 18S2, ss. 260, 3-55, 465 ) — Proceedings 
under Ch. XXXVI — Application for main- 
tenance — Record of evidence. — Proceedings, 
under Ch. XXXVI of the Code, cannot be 

conducted as in a summarv trial under Ch. 

• 

XXII. The evidence should be recorded as 
provided by s. 355 of the Code. 20 C. 351. 

L B R. (1893—1900). 662]. 

(20.35) — S. 260 — Summary trial — Act IX of 
1800, s. 121. — An offence under s. 121, Railways 
Act, is an offence which is summarily triable 
within the meaning of s. 260, Crim. Pro. Code. 
A.W.N. 1902. 24. 

(2036)— S. 260— BEN. ACT XXT OF 
1856. s. 49. 3 C. 366=1 C-L.R. 442. 

(2037)— S. 260 (1)— S.’C JiAGISTRATE, 

Jurisdiction of. Rsit. Un. Cr. c. 670. 

(2038)— Ss. 260 (1) and 355. —See SUMMARY 
Trial, 2 C.L.R. 374. 

{2038-n)— S. 200— See Nos. 250, 1242, 1300, 
1312, supra. 

S. 261 (=1882, 8.261; 1872, s. 225). 

See SUM^iARY Trial. 

(2039)- S. 20\—See Mad. Act XXIV of 
1859, s. 48,33 M. 142 = 1 Weir 910 = 2 Weir 
I 327. 

(2040)— S. 201— Sec BENCH OF MAGIS- 
TR.ATES, 13 M. 142 = 1 Weir 910=2 Weir 327. 

; S. 262 (=1882, s. 262 ; 1872, s. 226). 

I See Summary Trial. 

(2040-a)— S. 262— See Nos. 187, 188, 1845. 
1847. 1927, 1997, 2011, 2032, supxa. 
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'Crim. Pro. Code (Acts Y of 1898. X of 1882. 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

S. 263 ( = 1882. s. 263 ; 1872. s. 227). 

See Judgment. 


Crim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

8. 264 ( = 1882. s. 264; 1872, s. 228). 

See Summary Trial. 


See Summary Trial. 

(2041) — S. 263 {=Cri7ii. Pro. Code, 1872, 
s. 227 (7i) ) — Recoi'd of reasons for convicticni by 
Magistrate. — Under s- 227 (7i) of the Grim. 
Pro. Code, a Magistrate, in recording his rea- 
sons for a conviction, should state them there- 
in, so that the High Court, on revision, may 
judge whether there were sufficient materiafs 
before him to support the conviction. 6 C. 
579. [F., 13 C. 272, IS B. 97. 13 C.P.L.R. 
17, 1 L.B.R. 95, 1 L.B.R. 208. 3 L.B.R. 3 = 

2 Cr. L.J. 375 ; R., 21 A, 189, 31 C. 983j . 

(2042) — S. 263, strict compliance with — Sum- 
mary trial — Non-compliance with laiu, effect of . 
— In the case of a summary trial, the provisions 
of s. 263 of the Code must be fully and strictly ^ 
complied with, and complied with, in this 
sense, that the record must bo sufficiently exact 
and sufficiently full to enable the Judges of | 
the Revisional Court to say whether the law ! 
has been complied with or not on the points 
to be recorded. The three things required, 
under s. 236 of the Code, to be recorded, 
namely, the offence charged, the offence, if any, 
proved and the reasons for convicting, must be 
recorded, and recorded in such a way as to en- 
able the Court of Revision to say, yea or no, 
from within the four corners of the record itself, 
whether the offence charged is an offence in 
point of law, whether the offence proved is an 
offence in point of law, and whether the reasons 
for the conviction are good and sufficient rea- 
sons. 2C.L.J. 565 = 10 C.W.N. 79 = 3 Cr. L.J. 
178. 

(2043)— 5s. 263, 414, 425, 426 ( = Cr£m. Pro. 
Code, 2872, ss. 227,274) — Sentence of imprison- 
ment and fine by first class Magistratc'-Appeal 
Form of recod'd. — Where a Magistrate of the 
first class passes a sentence of fine and imprison- 
ment, his order is appealable. Therefore, he 
should record the evidence of the witnesses and 
his reason for passing the sentence. 2 C.L.R. 
511. 

(2044)— 5, 263 { = Ctim. Pro. Code, 1872, 
s. 227), cl. {h) — SuniTTiary trial. — A summary 
trial applies only to short and simple cases, 
where little evidence is needed. The proceed- 
ings of a Magistrate thereunder, covering more 
than 130 pages and occupying seven days, were 
held to be an abuse of the law. 25 W.R, Cr. 65. 

(2045) — S. 263 (a) — See CONVICTION, 6 
C.W.N. 40. 

(2046) — S. 263 (h) — See JUDGMENT, 18 B. 

97, 3 C.W.N. 281, A.W.N. 1983, 114. 

(2047)— Ss. 263, 367, 537 — See JUDGMENT, 

6 C.L.R. 273. 

(2048)— S. 263— 5ce PARDON, 13 C.P.L.R. 

Cr. 17. 

(2049)— S. 263— 5ee Nos. 1347, 2C32, supra, 
and No. 2476, infra. 


(2050) — Ss. 264, 537 ( = Cri>H. Pro. Code, 
1872, ss. 228, 283) — Summary trial — Record 
in appealable cases — Defective i'ecord — Duty of 
appellate Court.- -X Sessions Judge should not 
quash a conviction in a summary trial, on the 
i ground that the substance of the evidence was 
i not embodied in the ^lagistrate’s judgment, 
i If the Judge found it impossible to dispose of 
■ the appeal because of such defect, he should 
I have required that officer to repair the defect 
I in his judgment, by recording a judgment in 
which the substance of the evidence should bo 
, fully embodied, and. if necessary, re-examining 
I the witnesses for that purpose, or to have 
ordered a re-trial with that view. 1 A. 680. 

(2051)— Ss. 264, 351 { = Crim. Pro. Code, 
1862, ss. 264, 351) — Deposition of witnesses 
taken before the Magistrate in the absence of the 
accused . — If, in the course of a trial, the Judge 
is of opinion that the prosecution has not laid 
a basis for the reception of the depositions 
taken before the Magistrate in the absence of 
the accused, he should adjourn the trial under 
s. 204, Crim. Pro. Code, and under s. 351, 
summon such witnesses as ho may deem 
material. 12 C.L.R. 120. 

(2052)— 5s. 264, 407 ( = Cnirt. Pro. Code, 
1882, ss. 264, 407) — Conviction by Dench of 
Magistrates exercising second and third chM 
i powers— Appeal . — Under s. 407. an appeal lies 
from a conviction by a Bench of Magistrate 
exercising second or third class powers, and 
the Bench is bound to record a judgment under 

s. 264. 9M. 36 = 2 Weir460. 

(2053)— 5. 264 { = Crim. Pro. Code, 1872, 
s. 228) — Record of evidence in appealable cases. 

— Under Act X of 1872, s. 228, Magistrates 
j need not record the substance of depositions; 
but may state generally the substance of the 
witnesses’ evidence. 25 W.R. Cr. 6. 

(2054)— S. 204— 5ee CONVICTION, A.W.N. 
1882, 178. 

(2054-rt)— S. 264— 5ee No. 1845, supra, and 
No. 2478, infra. 

S. 265. 

See JUDGMENT. 

See SuMM.ARY Trial. 

S, 268 ( = 1882, 8. 268 ; 1872, a. 232). 

(2055)— S3. 268, 272, 284, 285— See ASSES- 
SORS. 15 B. 514. 

(2056)- Ss. 268, 285— See ASSESSORS, IS A. 

337, 6 C.W N. 715. 

(2057)— Ss. 269. 537— See ASSESSORS, 15 A. 

136. 

(2058)— Ss. 268. 269, 447, 4S1-4, 

536 — See EUROPE.4N BRITISH SUBJECT, lO 
P.R. 1888 Cr. 
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Grim. Pro. Code (Acts V of 189B. X of 1SB2, 
X of 1872. XXY of 1861 and Ylll of 1869) 
— continued. 


Grim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872, XXV of 1861 and YIII of 1869) 

— continued. 


S. 269 ( — 1872, 6. 233, paras 1 and 2; 1861, 

8. 322) ; paras 1 and 3 ( = 1882. s. 269). 

(2059) — S. 269 — Order by Governmetxt re- 
voking in-evious orders directing certain o(fences 
to be tried by jury as regards persons connected 
tcith anti-Shanar riots in Tinnevelly and 
Madura. — The words “class of offences," re- 
ferred to in s 269, are not restricted to the 
classification recognised by the Legislature, 
such as is found in the Penal Code, c.g., offences 
against the state, against the person), or 
in the Crim. Pro. Code (e g., bailable offences, 
cognisable offences). Offences may also be 
classified according to the person who commits 
them, or according to the person or property 
against whom or which the offences are com- 
mitted or in regard to the particular occasion 
in connection with which they are committed. 
Thus, the fact of offences having been committed 
by old offenders or members of criminal tribes, 
or having been committed against women or 
against public property, would afford reasonable 
ground for classification. The notification by 
Government, dated 30th August. 1899. by 
which the Government, revoking their previous 
orders providing for trial by jury of certain 
class of offences, directed the trial of persons 
concerned in the “anti-Shanar riots and dis- 
turbances in Tinnevelly and Madura" should 
be tried with the aid of assessors and not 
by jury. Held, that the offence connected 
with the outbreak was rightly treated as a 
class of offences and that it was competent to 
the Government, with the consent of the 
Governor-General in Council, to revoke the 
previous notification so far as it related to that 
class. 23 H. 632 = 2 Weir 331. 


(2060) — Ss.269 (3) and 309 — Offences tri- 
able both by jury and assessors —Proper proce- 
dure. — In a case where the accused is charged 
at the same trial, with offences of which some 
are, and some are not, triable by jury, and 
where the Judge combines his charge to the 
jury with the summing up to the assessors, it 
is desirable that the Judge should explain 
elearly to the jury and assessors the double 
capacity in which they were acting. 2 Weir 

334. 


(2061)— Ss. 269 (5), 309 and 337— Charges of 
theft and administering drug — Trial of the case 
by Sessions Judge and the jury — Opinio^i of 
only two of jurors taken regarding the latter 
charge — Validity, — In a trial of an accused 
person for theft in building, an offence triable 
by a jury and for administering a stupefying 
substance with intent to facilitate the commis- 
sion of an offence, an offence triable by assessors, 
the Judge took the verdict of the jury regarding 
the first charge and took the opinion of two 
of the jurors, as assessors, regarding the second 
cha^e, heldy that he ought, under the pro- 
visions of 88. 269, ol. 3 and 309 of the Code of 
Criminal Procedure, to have taken the opinion 
of all the jurors as assessors, as regards the 
second charge. His failure to do that could not 


be treated as an omission or irregularity to 
which s. 537 of the Code of Criminal Procedure 
would apply. 26 M. 598 = 2 Weir 333. 

(2062) — 5s. 269, -WS and o36 — .\cqn\itnl by 
assessors on charge of abetment of dacoity icith 
inurder— Subsequent conviction by jury of 
receiving stolen property on the same facts as in 
previous case — Validity. — The accused person 
Nvas first charged with abetment of dacoity with 
murder. He was tried by the Sessions Court 
with the .aid of assessors and was acquitted, but 
was afterwards charged with the offence of 
receiving stolen property and was tried by a 
Sessions Judge and a jury who convicted him 
of that offence. The facts on which the 
accused was convicted of the offence of receiving 
the stolen property did not differ from the facts 
on which he was acquitted of the offence of 
abetment^ of dacoity with murder. It was 
contended on behalf of the prosecution that, as 
the charge of receiving stolen property should 
be tried byajury. uuderthe rules made under the 
powers conferred by s.269 of thojCode of Criminal 
Procedure, the Court, which had acquitted the 
accused on the charge of abetment of dacoity 
with murder, was not a Court competent to try 
the accused on the charge of receiving stolen 
property. Held, that, as the words “ was not 
competent to try ” mean “had not jurisdiction 
to try" and as the provisions of s. 536, cl. 2, 
Crim. Pro. Code, validate the trial by assessors 
of a case triable by jury, if no objection had 
been taken before the Court had recorded its 
finding, the Court which fir.st tried the accused 
was a Court “competent to try’’ the charge of 
receiving stolen property and that, therefore, 
the conviction of the accused on the second 
charge should be set aside. 24 M. 641 = 2 
Weir 458. 

(2063)— S. 269(1, 2) — Set? JUDGE AND JUIIY, 
Rat. Un. Cr. C. 600 = Cr. Rg. 19 of 1892. 

(2064) — S. 269— See TkIAL BY JURY, 11 
Bom. L.R. 350 = 33 B. 423 = 2 Ind. Cas. 480. 

(2065)— Ss. 269 (3) and 307 -See TRIAL BY 
JURY, 9 Bom. L.R. 1057 = 7 Cr. L.J. 236. 

(2066)— S. 269 (1 and 3) — See VERDICT OP 
JURY. 9 M. 42. 

(2066-a) — S. 269 — See No. 2058, supra, and 
No. 2228. infra. 

S. 270 ( = 1882, 8. 270; 1872, s. 235 ; 1861, 

8. 360). 

270 ( = s. 235 of 1872)— Scope of 
the section. — Per Brodhurst, J. — S- 235 cannot 
be limited merely to cases of persons who, in 
addition to the offence of rioting, have with 
their own hands committed the further offences 
of voluntarily causing grievous hurt and of 
assaulting a public servant, when engaged in 
suppressing a riot. 7 A. 787, F.B. 

(2068)— S. 270— See COMPLAINANT, 5 B.H. 
C. Cr. 85. 

(2069)— S. 270 — See Sessions JUDGE, Rat. 
Un. Cr, C. 53. 

(2069-rt)— S. 270— See No. 3326, infra. 
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Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

S. 271 { = 1882, s. 271 ; 1872. s. 237; 1861. 

s. 362). 

(2070) — 6’. 271 — Statement by jyrisoner luhen 
called upon to plead— Procedure — Practice . — 
In cases where an accused person when called 
upon to plead to a charge before a Court of 
Session, in.^tead of pleading guilty, ni.akes a 
long rambling statement more or less admit- 
ting guilt, it would be much safer if the Judge 
recorded a formal plea of “ not guilty ” and : 
proceeded to try the case in the ordinary way, ' 
recording the evidence. A.W.N. 1908 54 = 5 • 
A.L.J. 157 = 7 Cr. L.J. 295. ’ | 

(2071)— S. 271 { = Crivt. Pro. Code, 1882, 
s. 271)—0^ence charyed }wt proved— Conviction 
for different offence.— A charge of murder on ' 
which the accused was tried, was not proved, I 
but the Court convicted her of the offence of 
concealmentof birth, which it considered was ad- ^ 
mitted by her in her examination by the Court. i 
Held, that such conviction was illegal, and 
that a charge of concealment of birth should 
have been framed and the accused tried there- I 
on. Rat. Un. Cr. C. 386 = Cr. Rg. 37 of 1888. 

(2072) .S', 271 Plea of quUty — Discretion of 

Judge to continue the trial after such idea . — 
Under the Crim. Pro. Code, the Court is not : 
bound to convict an accused person on his plea ’ 

of guilty. S. 271 only says that “the plea shall ! 

be recorded, and he may be convicted thereon.” 

As a matter of practice in Sessions trials, espe- ^ 
cially in murder cases, many Judges rightly 
prefer not to act on the plea of guilty, but pro- ' 
cccd to take the evidence just as if the plea had 
been one of not guilty, and decide the case upon 
the whole evidence including the accused’s plea. I 
When this procedure is adopted, it cannot be ! 
said that the trial terminates with the plea of 
guilty. A trial does not end, strictly speaking. : 
until the accused has been either convicted, i 
acquitted or discharged. 23 M. 151 = 2 Weir 747. ; 

(2073) — S. 271 — Plea of guilty— Conviction ' 
for murder— Penal Code, s. ^2— Culpable ’ 
homicide not amounting to murder. — In this 
case, the appellant was charged with murder 
under s. 302, I.P.C. He admitted having kill- ! 
ed his wife, but excused his act on the plea of 
provocation. The Court of Sessions recorded ! 
a plea of guilty and convicted the accused 
thereon. Held, that the conviction and sen- 
tence should be set aside and a re-trial ordered. ! 
The plea obviously was not intended to be and ' 
did not amount to a plea of guilty under the 
section charged. Further, the accused was i 
entitled to have an opportunity of establishing : 
the alleged facts, if he could, in order to show 
such grave and sudden provocation as would 
reduce the offence committed to culpable ! 
homicide not amounting to murder U.B R i 
(1897—1901). Yol. I, 76. 

(2074) — S. 271 {2) — Sessions trial — Alter- 
fiative plea. — An accused should never be called ' 
on to plead in the alternative, but separately 
to each of the heads of a charge. Rat. Un Cr. 

C. 327 = Cr. Rg. 13 of 1887. 


Crim. Pro. Code (Acta Y of 1898, X of 1882, 
X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

(207.5) — Ss. 271 i2)and312 — Acemed pleadnig 
guilty — Procedui-e postponing conviction to allow 
confession to be considered against co^accused — 
General examination of the accused- — When an 
accused person pleads guilty, the Court should 
record the confession and forthwith convict 
him thereon. If there are other persons being 
tried with him for the same offence, tbe Court 
should not postpone his conviction merely for 
the purpose of allowing the statements ho may 
have made to be considered against the co-ac- 
cused. It is against the spirit of law to postpone 
the conviction so that the person who has 
pleaded guilty may technically be said to be 
tried jointly for the same offence. The general 
examination of the accused provided for by 
s. 342 can be made only for the purpose of en- 
abling the accused to explain thecircura.stances 
appearing against him in evidence. The Court 
should not ask a confessing accused “ who were 
with you in the dacoity ?” 5 A.L.J 805, 

(207G)— Ss. 271 {2), 342{1),439, 494— PUn 
of guilty, not recorded, effect of —Examination 
of the acru'icd. whether allowed, when no evidence 
has been recorded, and whether can be in the 
nature of cross-examination — Withdrawal of 
charge by the public prosecutor — Bight of the 
accused to an acquittal — Power of the High 
Court to interfere with, in revision— Practice. 
— If the accused pleads guilty on a charge, the 
plea should be recorded. Where no such plea 
appears on the record, the conviction is bad, 
and must be set aside and a new trial ordered 
on the charge. A Sessions Judge is not 
justified in questioning a prisoner at a stage 
when no evidence has j et been recorded which 
the accused could be required to explain ; and 
questions appearing to be in the nature of 
cros.s-examination are not ju.stifiable. If the 
Public Prosecutor withdraws a charge and tbe 
Court approves of it, the accused shall be 
acquitted ; and neither the Public Prosecutor 
nor the Judge is callixi on to give any reasons 
for bis action. The High Court has no jwwer 
to interfere with such an order of acquittal. 

5 M.L.T.216. 

(2077)— Ss. 271,463— Lunatic, trialof—^o- 
cedure — Guilty, plea of, not to be accepted m 
capital offences. — A plea of guilty should not oe 
accepted in capital offences. The accused con- 
fessed having killed his wife, and pleaded gj^ f 
at his trial for committing tbe offence of murd^ 
The Sessions Judge recorded briefly thecviden 
of two prosecution-witnesses to deterniin 
whether the offence committed was or was 
culpable homicide amounting to murder, 
found that the offence was murfer and 
the accused to transportation for life 0° , 

ground that the accused ‘ without being ^ ° 
ly insane so as not to be aware of what . 
doing, appears to be decidedly a man of 
intellect.’ On appeal, it was urged 
accused was insane or at any rate in<»pe ^ 
understanding the charge against 
Chief Court set aside the conviction and o 
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Grim. Pro. Code (Acts Y of 1898. X of 1882, i 

X of 1872. XXY of 1861 and Yin of 1869) 

— continued. I 

a re-trial and enquiry under s. 465 of the Code. ^ 

169 P.L.R. 1905 = 54 P.R. 1905 Cr. = 3 Cr. 
L.J. 80. 

(2078) — Ss. 271 and 342 — See ACCUSRD 
Person. 9 C.L.J. 291 = 13 C.W.N.552. 

(2079)— S. 271— See Ch.\RGE TO JURY, 2 
Weir 839. i 

(2080) — S. 271— See CONVICTION, 10 W.R. 
Cr. Cir. 5. j 

(2031)— S. 271— See FALSE CHARGE. 7 C. i 
96 = 8 C.L.R. 471. 

(2082)— S. 271— See Murder, Rat. Un.Cr. ! 
C. 410. I 

S. 272 ( = 1882, 8. 272; 1872. S8. 238, 665; 

1861, 88. 347, 363) ; proviso ( = 1872. s. 265). j 

(2033)— S. 372 {=s. 363, Code of JS61)— 
Accused not pleading — Silence — Practice . — 
Where an accused, asked to plead, keeps silent, 
an inquiry should be made as to whether ho is 
obstinately so or ex visitatione die. In either ' 
case, a plea of not guilty is to be recorded. If 
he is found insane, the procedure laid down in ' 
Ch. XXVII of the Grim. Pro. Code should be 
followed. Rat. Un. Cr. C. 19 = Cr. Rg. 9— 
8—1869. 

(2084) — Ss. 272, 417 — See APPEALS FROM 
ACQUITTALS, 9 A. 528. 

(2085)— S. 272— See SESSIONS Trial, 6 
Bom. L.R. 671. 

(2085-a) — S. 272 — See No. 2055, supra. 

S. 273 ( = 1882. 8. 273). 

(2086)— S. 273 ( = Crtw. Pro. Code, 1882, 
s. 273 ) — Unsustainability of a charge — Entry to 
that effect — Effect. — Under s. 273 of the Code, 
in trials before the High Court, when it appears 
to the Court, at any time before the com- 
mencement of the trial of a person charged, 
that any charge or any portion thereof is clearly 
unsustainable, the Judge may make on the 
charge an entry to that effect. Such entry has 
the effect of staying the proceedings upon the 
charge or portion of the charge as the case may 
be. 21 C. 97. [F., Rat. Uu. Cr. C. 962 ; R., 

UC. P.L.R. 6}. 

8. 274 ( = 1882, 8. 274 , 1872, s. 236; 1861, 

ct, B. 327) . 

8. 276 ( = 1882, 8.276; 1872, ss. 240,243; 

1861,8. 342). 

(2087 and 2088)— Ss. 276, 279 and 326— Jury, 
seJeotioii of. — The Legislature has taken special 
precautions to render impossible any inten- 
tional selection of jurors to try a particular 
^se, In the first place, the persons who are 
to be summoned to act upon the jury are drawn 
by lot ; and, then again, when they appear, the 
jurors who are to try a particular ease are 
chosen in the same manner from amongst the 
porions summoned. Where, owing to the fact 
that only three jurors attended the Court, the 

87 


Grim. Pro. Code (Acts V of 1898, X of 1882 
X of 1872, XXY of 1861 and YIII of 1869) 
— continued. 

Judge summoned jurors from among the 
residents of the town ou the day fixed for the 
trial, held, that the jury as constituted was 
not a proper jury as the procedure adopted by 
the Judge implied that the persons to be 
summoned were specially selected and were not 
summoned after being chosen, as the law 
required, by lot, from the whole of the persons 
liable to serve on the jury. Where, instead of 
choosing jurors by lot and then hearing and 
deciding objections as provided by ss. 276—279. 
the Judge proceeded at once to exempt some of 
the persons present merely on their own repre- 
sentation, held, that the procedure was irregular, 
and the irregularity was not cured by s. 537, 
7 C.W.N. 188. 

(2089) — Ss. 276, 537 — See VERDICT OF 
JURY, 8 C. 739 = 12 C.L.R. 233. 

(20S9-a) — S. 276 — See No. 3122, infra, 

S. 277t = 1882, 8. 277 ; 1872. 8. 243. paras 1 

and 2 ; 1861, s. 343). 

(2089-6)— S. 277— AVe No. 3122, infra. 

S. 279 ( = 1882, 8. 279; 1872. s. 243), 

(2089-cl — S. 279 — See No. 2088, supra, 

S. 280 ( = 1882, 8. 280 ; 1872, 8. 246 ; 1861, 

8. 346). 

(2090)— S. 280 — SUMMARY TRIAL, 10 A. 
55. 

S. 282 ( = 1882, 8. 282; 1872, s. 254 ; 1861, 

B. 350). 

(2091) — S. 282 { — Crim. Pro. Code, 1882, 
s. 282) — Order for trial of witness forgiving 
false evidence in Sessions trial — De novo trial 
of Sessions case owing to incompetency of one of 
the jurors, effect of — Penal Code, s. 193 — 
Indian Oaths Act, X of 1873, s. 14. — During 
the trial of a dacoity case, a person was 
examined as a witness, and the Sessions Judge, 
considering his evidence to be false, committed 
him for trial before his own Court under s. 19.S, 
Penal Code. Subsequently, the dacoity case 
was tried de novo owing to the incapacity of a 
juror who was found to be deaf and partly 
blind. Held, that there was nothing in the 
trial of the dacoity case to absolve the witness 
from the obligation under which he lay to 
speak the truth when examined as a witness 
in the first trial» although such trial became 
null and void owing to the incapacity of a 
juror. 19 M. 375 = 2 Welp680=6 H.L.J. 195. 
[F., 6 C.W.N. 717). 

(2091-rt)— S. 282 — See No. 2788, infra, 

S. 284 ( = 1882, 6.284; 1872, 8. 239; 

1861, 8. 342). 

See ASSESSORS. 

(2092)— S. 284 (=Crim. Pro. Code, 1882, 
s. 284) — Scope.S. 284 refers, not to the il- 
legality of a sentence, but to the invalidity of 
a conviction by reason of want of jurisdiction, 
in the Court to try the offence. 4 A. 386. 
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Grim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXYofl861 and YIII of 1869) 

— continued. 


Grim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and VIII of 1869) 
— continued. 


(2003)— Ss. 284, 285. 537See ASSESSORS, 
25 B. 694 = 3 Bom. L.R. 274, 

(2093-a) — S. 234 — No. 2055, supra, and 
No. 3122, infra. 

S. 283 ( = 1882. s. 285; 1872. s. 259 ; 1861, 

s. 353). 

See ASSESSORS. 

(2094) — S. 285 of the Code of 1898 ( = s. 353 
of the Code of 1862) — Case tried with assessors 
— Incompetency of one of the assessors, effect of. 
— Where, at the close of a trial, it is discovered 
that one of the assessors is so blind and deaf 
as to render him unfit to discharge the duties 
required of him, the trial would be irregular 
and there should be a new trial. 2 Weir 340. 
[R., 24 M. 523 = 2 Weir 340]. 

(2005) — S. 285 i = Crim. Pro. Code, 1882, 
s. 2S5) — .'Issessors. — An assessor, who was 
allowed to absent himself under this section 
during a portion of the trial and was caused or 
allowed to sit as assessor afterwards, the said 
portion of the proceedings taken during his 
absence being read over to him on his return, 
held that this procedure was not in accordance 
with law; according to s. 285, Grim. Pro. Code, 
the trial should proceed with the aid of the 
ether assessor alone. 8 C.P.L.R. Cr. 9. 

(2096) — Ss. 285, 295 ( = Crim. Pro. Code, 
1882, ss. 285, 295) — Absence of one of the 
assessors for one day during trial . — Where the 
Sessions Judge allowed one of the assessors to 
absent himself for one of the days during 
which the trial proceeded, and to returnon the 
following day, held that the procedure was 
contrary to the intention of ss. 285, 295, Grim. 
Pro. Code. The Judge ought either not to 
have given leave or should have adjourned till 
a dav when both the assessors could attend. 
Rat.’ Un. Gr. C. 695=Gr. Rg. 24 of 1894. 

(2007) — Ss. 285 and 537 — Valid commence- 
ment of trial with aid of two assessors — Abse7ice 
of one assessor during portion of tidal and sub- 
sequent resumption of seat — Legality of the 
trial - — A murder case was tried by a Sessions 
Judge with the aid of two assessors. One of 
the assessors was absent owing to the illness of 
his mother and subsequently attended the 
Court for some days only after 1 P.M., after 
performing the daily obsequies rendered neces- 
sary by her death the evidence taken in his 
absence being shown to, and read by, him. 
At the end of the trial, the opinion of each of 
the assessors was taken and duly recorded. 
The Judge, concurring with the opinion of the 
assessors, convicted the accused. Held, on 
objection being r.aised to the procedure followed 
in the trial, by Benson and Bbashyam Ayyan- 
gar, JJ. (Davies, J., dissenting) that, as the 
assessors are. not members of the Court of Ses- 
sions, as the trial in this case validly com- 
menced with the aid of two assessors, as one of 
the assessors attended the trial throughout its 
termination, and as his status as assessor had 


not been affected and his opinion recorded by 
the Judge at the conclusion of the trial, had 
not been invalidated by the action of the 
Judge in allowing the other assessor to resume 
his seat as an assessor and inviting his opinion 
as such at the conclusion of the trial, the act 
of the Judge was only an error or irregularity 
in a proceeding during the trial, which would 
be cured by ?. 537 of the Code. 24 M. 523 = 2 
Weir 340. 

(2098)— S. 285— See ASSESSORS, 21 A. 106. 

(2098a)— S. 285— See Nos. 2055, 2056. 2093, 
supra. 

S. 286 ( = 1882, 8.286; 1872,8.247; 1861, 


cf. 8. 364). 

(2099)— Ss. 286,288 and 537 { = Crim. Pro, 
Code, 1882, ss. 286, 288, 537)—Irregular\ly 
in ecamination of witnesses by Sessions Judge> 
— Where, on the suggestion of the attorney for 
the prisoner for the purpose of expediting the 
trial, that the depositions of certain witnesses 
for the prosecution, given before the commit- 
ting Magistrate, should be read, and that he 
should be permitted to cross-examine, and the 
Judge, on the Government prosecutor consent- 
ing to the procedure, adopted it in those cases 
when, on each witness being called, there was 
nothing to render the procedure inadmissible, 
held, that the procedure adopted was contrary 
to the Code, but that the prisoner was not 
prejudiced "by it, inasmuch as the 
suggested by prisoner’s attorney. 9M.83 — • 
Weir 856. [R-, 8 Bom. L.R. 538] . 

(2100)— Ss. 286 and 289—Examinati^^ 
prosecution witnesses at a Sessioixs trial Vat 
ity of questioning them as to the truth of 
depositions before the committing Magisirtite- 
It is extremely objectionable, in a Sessio • 
trial, to read to the prosecution witn^scs tn 
depositions before the committing Magis 
and to ask if what was there recorded was 
true. 2 Weif 360. 

(2101)— Ss. 286, 292, REPl-y’ 

RIGHT OF, 14 A. 212. 

S. 287 ( = 1882, a. 287 ; 1872. 8. 248 ; 1861* 

8. 366). 

See ACCUSED PERSON. 

See EXAMINATION OF ACCUSED. 

(2102)— S. 287 of the Code of 1898 

of 1861)— Proper procedure.— The ^,c 

to be observed under s. 366 is to r^ «« 

examination of the accused per^n m ^ 

of the case of the prosecution, before —^15 

for the defence is entered upon, an 

the same accordingly, and to , ogi. 

thereof in the record of the trial. Z 

[R., 21 M, 83 = 2 Weir 603]. 

'■ , *• Order 

(2103)— Ss. 287, 288, SoOand 436 

him to be committed ,"" — ^*^”**^^ words 

trate "" — Meaning of the expres^ofu. qg-ftbe 

** Order him to be committ^ an 

Code do not mean more than 
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Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and Yill of 1869) 
— continued. 


Grim. Pro. Code (Acts Y of 1898, X of 1882 
X of 1872, XXY of 1861 and YIII of 1869) 
— continued. 


for his committal ” and enable the District 
Magistrate himself to make a committal, or to 
direct a Subordinate Magistrate to make a 
committal. The phrase “ committing Magis- 
trate ” in ss, 287 and 288 is merely a compen- 
dious way of referring to the Magistrate or 
Magistrates, who held the preliminary inquiry 
on which the committal was made. S. 350 of 
the Code enables a commitment to be made by 
a Magistrate, who succeeds to the jurisdiction ^ 
of another ^lagistrate, on evidence recorded ' 
by that Magistrate. In such a case, the 
Magistrate actually making the order of com- 
mitment need not have himself recorded any 
of the evidence or the statement of the accused. 

8 M L.T. 25 = 7 Gr. L.J. 29. I 

i2l0i)—Ss.28?,289, 342( = Cri7n. Pro. Code. 
1882, ss, 287, 239, 342)^Trial before Court of 
Sessions — Acquittal ioitbout takinq whole evi- 
dence tendered by prosecution — Re-trial. — In a 
dacoity case, the Sessions Judge after taking i 
part of the evidence for the prosecution, and 
considering that the offence against the accused 
persons, whom he did not examine, was not 
proved, refused to take further evidence, and 
after recording the opinions of the assessors, 
acquitted the accused. Held, that the rules 
of procedure laid down in ss. 287, 289 and 342 
of the Code of Criminal Procedure must be 
followed ; and that, under the circumstances, 
the order of acquittal must be quashed, and 
the accused re-tried according to law. 1 O.G. 
88 . 

(2105 and 2106) -Ss. 287, 342— See CONFES- 
SION. 4 L.B.R. 244 = 8 Cr. L.J. 62 = 14 Bur. 
L.R. 283. 


(2107)— S. 287 — See GRAVE AND SUDDEN 
PROVOCATION, L.B.R. (1993—1900), 207. 

(2107-a) — S. 287 — See Nos. 81, 1332, supra, 
and No. 2358, infra. 

—8. 288 ( = 1882V8. 288 ; 1872, s. 249). 

See ACCUSED PERSON. 

See Examination of^ accused. 


(2108)— s. .7SS 7 =Crm. Pro. Code, 1872, 
e. 24^} — Scopeof . — S. 219 is intended to provide 
for the contingency that may arise, when a 
wtness, who is produced before the Court of 
Bessions, holds back information and evidence, 
and tells a different story to that which he 
gave in the preliminary enquiry before the 

Magistrate. 2 A. 646. 

(2'IM) S. 283, Crim. Pro. Code, does not 
extend to Courts of Magistrates nor to deposi- 
lons not taken in the presence of the accused; 
It 18 a section requiring very careful use by 
ourts of Sessions, audits real scope isexplain- 
, *** 11 B.H.C. 281. Such statements may 
after cross-examination upon them 
, Y^^oesses who made them, which would. 

veal djscrepanoies, or used under 8. J46, Evi,- 

^ ^ basis of cross-examinatioil. 

«at. Un. Cp. C. 728 =Gr. Rg. 86 of 1894, 


(2110) — S. 288 appears to contemplate that 
a witness shall be first examined, and that, 
after that, his evidence before the committing 
Magistrate may be treated as evidence. It 
cannot be said that the mere examination of 
the witness as to his making the deposition 
before the Magistrate is an “examination” 
within the meaning of s. 288. The section 
provides for the exercise by the Sessions Judge 
of a discretion whether he will treat theevidence 
of a witness before the Magistrate as evidence 
in the case. The section does not authorise a 
Judge to admit the evidence before the Ma'^is- 
trate of all the witnesses or a number of them 
together, thereby causing a complete change of 
the course and practice of law especially laid 
down in s. 286. 9 M. 83 = 2 Weir 356. TP 
8 Bom. L.R. 538J. 


(2111)- S. 288 of the Code does not limit 
the production of the evidence given before the 
committing Magistrate only for the purpose of 
contradicting the witness at the Sessions trial. 
It also enables the Court to read the previous 
evidence as substantive evidence in the case, 
at the trial, where, for the purposes of justice^ 
the adoption of such a course is found neces- 
sary by the Judge. 24 M. 414 = 2 Weir 377. 


(2112)— There is nothing in the Code which 
prescribes the value or weight to be attached to 
the evidence admitted under s. 288, Crim. Pro. 
Code, 1882. This is a matter entirely beyond 
the scope of the section, as it is also of the 
Evidence Act, and is a question in the parti- 
cular case for the jury or for the assessors, 
subject to the direction of the Judge in sum- 
ming up, or for the Judge in cases where he is 
the Judge of fact. 51 P.R. 1887 Cr. 


(2113) — S. 288 — Evidence taken before eom- 
initting Magistrate, case to be made of . — S. 2S8 
was never intended to be used so as to enable a 
Court trying a case to take a witness’s deposi- 
tion bodily from the Magistrate’s record and 
treat it as evidence before itself. A Court of 
Sessions may admit in evidence the statements 
m^ade by witnesses before the comraittine 
Magistrate, when such evidence is to a certain 
extent corroborated by independent testimony 
before itself. If there is no such corroborative 
evidence, it is not proper to base a conviction 
solely upon such evidence. 21 A. 111. no P T. 
R.Ap. 15. 12 M. 123. 7 A 862. R.) [R., 3A.L J* 
852 = 28 A. 633 = A,W.N. 1906. 187 = 4 Cr. D L 
61] . 


(2114) S.288 — Evidence by approver — State- 

ments of wit-nesses before committing Magistrate 
— Admissibility before the Sessions Court- 
Use to be made of swk statements.— Where a 
person, who, accepting a pardon tendered to 
him, made a statement as a witness before the 

^?***^*^*^^**® subsequently at 

the Court of Sessions repudiated .such state- 
ment, held, that the statement of the approver 
TOforo the committing Magistrate was admissi- 
ble- >n evidence in the Sessions Court. 21 A 
175. ^.1 2 L.BvR, 21^ = 1.0r. L.J. 483]. 
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Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872. XXY of 1861 and YIII of 1869) 
— continued. 


Crim. Pro. Code (Acts Y of 1898. X of 1882. 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 


(2115) — Statements made by witnesses before ; 
a committing Magistnite and subsequently 
repudiated by them are admissible in the 
Sessions Court, merely for the purpose of , 
contradicting the witnesses. But the substance | 
of such repudiated statements should not be . 
used by the prosecution as substantial evidence i 
of the allegations. 22 A. 445. (i?., 2L.B.R. ' 
214 = 1 Cr. L.J. 483, 3 A.L.J. 852 = 28 A. 863 ' 
= A.W.N. 1907. 187 = 4 Cr. L.J. 61]. j 

(2116) — In a capital case, certain witnesses, 
who had stated before the committing Magis- 
trate that they had .seen the accu-sed striking 
the deceased, withdrew their statements before i 
the Court of Sessions and gave evidence excul- ' 
pating the accused. The Sessions Judge con- 
sidering the evidence given before him by these 
witnesses to be untrue, and acting under s. 288 | 
of the Code of Criminal Procedure, admitted i 
in evidence the statements of the.se witnesses ’ 
made before the committing Magistrate, Held, 
that such statements were rightly admitted ; 
and, when admitted, were on the same footing I 
as the other evidence on the record. A.W.N. ! 
1906, 187 = 4 Cr. L.J. 61 = 3 A.L.J. 852 = 28 A. 
683. 


(2117) — Although s. 288, Crim. Pro. Code, 
allows the evidence of a witness taken before a [ 
committing Magistrate to be treated as evi- 
dence in the case in the Sessions Court, yet, 
when the evidence has been retracted in the 
latter Court, it would be very unsafe to act 
upon it, unless it is clearly found to be true by 
some independent evidence. Rat. Un. Cr. C. 
966 = Cr. Rg. 20 of 1898. 


(2118) — A Sessions Judge does not show a ■ 
proper discretion in allowing a statement before i 
a committing Alagistrate by a witness to be | 
used as evidence under s. 288, when the wit- j 
ness repudiates it at the Sessions and attributes , 
it to improper inhuenco in the course of the 1 
investigation, and when the circumstances i 
are such that the Judge could not rely on it. 

7 C.W.N. 345. 


(2119) — Under s, 288, Crim. Pro. Code, a 
Court is authorised to take a particular state- 
ment made by a witness before the committing 
Magistrate as the true statement, notwith- 
standing that it was denied or a statement 
inconsistent therewith was made by the wit- 
ness before the Court itself, if the Court could 
see, from the evidence of the same witness 
before itself, or of other witnesses before itself , 
that the original statement was worthy of 
belief, and should not entirely ignore the evi- 
dence of the witnesses before it, and have re- 
course to the evidence of the same persons before 
the committing Magistrate. (12 B L.R. App. 
15, .F.) A Court intending to use the evidence 
of a witness before the committing Magistrate 
is bound to put to the witnesses whom it pro- 
poses to contradict by their statements made 
before it, the whole or such portions of their 
depositions as it intends to rely upon in his 
decision. 8.C. 229, Oudh. (7 A. 862, F.). 


{2nO)—S. 288(^288 of tJie Code of 1882).— 
Where a statement made by a witness in the 
enquiry before a Magistrate previous to commit- 
ment was used as evidence against the accused, 
notwithstanding that the witness was sub- 
sequently convicted along with the accused for 
the same offence, held, that s. 288, Crim. Pro. 
Code. 1882, did not authorise such a procedure. 
23 P R. 1883 Gf. 

(2121)— 6 '. 288 ( = Crim. Pro. Code, 1882, 
s. 288) — Evidence before committing Magistrate, 
xceight of. in Sessions Court — Conviction on 
such evidence, if justifiable. — Though s. 288 of 
the Crim. Pro. Code allows evidence taken 
before the committing Magistrate to be treated 
as evidence at the trial in the Sessions Court, 
a conviction b.ased on such evidence alone, 
especially when the witnesses give completely 
different versions in the Sessions Court would 
not be justified. Rat. Un. Cp. C. 894 = Cp. Rg. 

8 of 1897. (21 W.R. Cr. 49, 12 M. 123, 1 A. 

862, i?.) 


(2122)— S. 288 { = Crim. Pro. Code, 1882, 
s. 288) — Deposition before Magistrate vfed in 
Sessions trial — Procedure -- Witness in the 
Co^trt below, cross-examined in Sessions Court-' 
Accused's right to put in previous deposition. 
When a Sessions Judge admits the deposition 
of a witness taken before the committing 
Magistrate as evidence in the trial before his 
Court, under s. 288, Crim. Pro. Code, he should, 
in his proceedings, distinctly note that he h^ 
done so and give the deposition a number in 
his proceedings and translate it, or the matenal 
portions of it, in his English minute of the 
proceedings. When a counsel or pleader cross- 
examines a witness, with reference to a previoM 
deposition, the parts thereof to which the 
cross-examination is directed should be sot out 
in the Judge’s minute of the proceedings. Tw 
deposition itself need not, in such a case, be 
made a portion of the evidence in the S^ipos 
Court, unless the Government Pleader desires 
that it should be so recorded or the 
Judge adopts it under s. 288, Crim. Pk>* 

The pleader or counsel for the defend of t 

accused may introduce, as part of his o ^ 

evidence, a previous deposition made by 

witness, and in this case, the depositions m 

be numbered and translated in the - 

the proceedings. The prosecuting _ 

pleader has a right in such a 

the witness as to apparent contradictions 

discrepancies between the two 

On. Cr, C. 343 = Cf. Rgs. 34 and 35 of 1887. 

(2123)— 5. 288 — Withdrawal in 

Court of statement made by witness j..^ 

committing Magistrate— Convictum 
— It is unsafe to convict a person on in .. 
ments made by witnesses before the co 

Sing Magistrate, when there 

kvithdrawn before the Sessions Court, a . . ^ 
vre no independent ciroomstan^s fro 
:t may be inforred 

nents were false and the original s 
ivere true. 2 Velv 874. 
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€rlm. Pro. Code (Acts V of 1898, X of 1882, 
X of 1872, XXY of 1861 and VIIl of 1869) 
— continued. 


Grim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 


(2L24) — The only direct evidence against an 
accused person was the deposition given by a 
witness before the committing Magistrate, but 
the truth of which was totally denied by the 
witness when examined at the Sessions. But 
the deposition of that witness before the com- 
mitting Magistrate was to a certain extent 
•corroborated by the evidence of another witness. 
Held, that the conviction of the accused based 
u^n the evidence before the committing Ma- 
gistrate, which was subsequently withdrawn at 
the Sessions trial, was not improper. 2 Weir 
•378. 

(2125)— S. 2S8 {=Crim. Pro. Code, 
s. 288) — Transfer of deposition to Sessions re- 
cord . — A Sessions Judge should not arbitrarily 
transfer the deposition of a witness to the record 
of his own Court, before he has examined him 
and before he has satisfied himself as to the 
necessity for the transfer. 9 C.P.L.R. Cr. 24. 


(2126) — S. 288 — Stateoients before committing 
Magistrate, retracted at Sessions trial — Corro- 
boralion . — A statement made to a committing 
Magistrate, even though subsequently retract- 
ed and repudiated, may be used by the prose- 
cution as substantial evidence of the allegations 
made in it. If the uncorroborated evidence of 
^n accomplice, even when unrctractcd, re- 
quires corroboration, it must still more require 
corroboration when retracted. 2L.B.R. 214. 
(21 A. 175, 22 A. 445, R.), 


(2127)— Ss. 288 and 289 ( = Critn. Pro. Code, 
1882, ss. 288, 269) — Cross examination of prose- 
cution witnesses, postponement of — Legality . — 
There is no provision of la’w which authorises, 
at a Sessions trial, the Judge to allow the wit- 
nesses for the prosecution to be examined one 
Jind to permit the cross-examination of 
these witnesses to be reserved to a subsequent 
date. 2 Weir 881. 

(2128)— Ss. 288, 342 ( = Crim. Pro. Code, 
1882, ss. 288, 342) — Right of accused to cross- 
examine witnesses before the commitment and 
*0 communicate 'loith pleader , — Where a Dis- 
trict Magistrate did not allow a prisoner to 
■wmmunicate with his pleader so as to properly 
mstruct him as to his defence and refused to 
allow any cross-examination of prosecution 
witnesses during the judicial enquiry in his 
‘.^urb before commitment, held, that that Ma- 

acted arbitrarily and improperly, 
also, that such depositions could not be 
reated as evidence at the Sessions trial of the 
abused under 8. 288 of the Code, inasmuch as 
c mere fact that the accused was merely 

make the depositions “duly 
^ ^*8 presence, if the accused was 
on an opportunity to cross- exam-ioe 

TOch witnesses. [R., 3 P.R. 1904 Or.] 

provision made in the Crim. Pro. 
wue of 1872 allowing cross-examination by 

during an enquiry previous to 
ififlo***^®**^ omission in the Code of 

must not be taken to show an intention 


on the part of the Legislature to deprive the 
accused of such right, seeing that the Evidence 
Act provides for cross-examination as part of 
the record of evidence taken in a judicial 
enquiry. The omission may be explained by 
taking that the Legislature thought the pro- 
vision to be redundant, inasmuch as the Evi- 
dence Act provides for it. Further, if the law 
, allows (s. 342) a Magistrate to examine an 
accused in the course of an enquiry or trial so 
as to explain any circumstances appearing in 
evidence before him before a charge has been 
drawn, surely he has a right by cross-examina- 
tion to show that those circumstances have 
• been improperly made to appear in the evi- 
dence given. 21 C. 642. 

(2129)— 5s. 288, 423 (2) (=Crim. Pro. Code, 
1882, ss. 288, 423) — Retracted confession — Cor- 
roboration — Charge to jury — OniUsion to point 
outthenaiureof confession — Effect.— X retracted 
' confession must be supported by iudependent 
reliable evidence corroborating it in material 
I particulars. An omission to point out this to 
the jury amounts to misdirection. 2 Weir 509. 

(2130) — Crim. Pro. Code, 1882, ss. 288, 
423 (2) — Retracted confession — Charge to the 
jury. — Held, that the Judge had misdirected 
the jury in omitting to tell them that it was 
necessary that a retracted confession should be 
' corroborated, and that such corroboration 
should not consist only of depositions given 
before the JIagistcate and proved under s. 288 
of the Crim. Pro. Code. 2 Weir 509. 

(2131)— 5. 288 (=Crim.Pro. Code, 2872, 
s. 24g) — Admissibility of evidence of acconi’ 
plice given at enquiry. — The accused in this 
case was offered and accepted a pardon and 
was examined as a witness by the committing 
I Magistrate. Before the Court of Session, he 
t retracted the statement made by him before 
• the Magistrate, asserting that ho had been 
I intimidated into making it by the police and 
, that he knew nothing about the case. The 
pardon was accordingly withdrawn and his 
I commitment was ordered. His evidence 
; before the committing Magistrate was used 
' and acted upon by .the Court of Session. Held 
that, even if s. 249 had any applicability to 
the case, which was very doubtful, it would 
have been wiser to discard that .statement. 
The case was not one of a witness giving evi- 
dence inconsistent with, or contrary to, a former 
statement or statements made to the com- 
mitting l^Iagistrate. On the contrary, the 
accused admitted his deposition, but declared 
that it was brought about by the coercion of 
the police. At any rate, the proper course 
would have been to call his attention to the 
various passages of his deposition seriatim 
before using it to contradict him. A.W.N. 
1881, 74. 

(2132) — S. 288 { = Crim. Pro. Code, 1872, 
s. 249)—~Former deposition of witness— 'Evidettce 
Act, s. SQ.—Tho confession of a person in the 
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€rim. Pro. Code (Acta Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIIl of 1869) 

— continued. 


Crim. Pro. Code (Acta Y of 1898. X of 1882, 
X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 


shape of a former deposition can be used as 
evidence against him only if it was duly taken 
by the committing officer in the presence of 
that person. 21 W.R. Cr. 5. 

(2133)— S. m (=Cri7}u Pro. Code, 1372, 
s. 219) — Depositions taken before Magistrate. — A 
Sessions Court cannot base its decision on the 
depositions taken by the Magistrate without a 
fresh examination of the witnesses. 24 W. 

R. Cr. 11. 

(2131) — S. 288 ( = Crim. Pro. Code, J672, 

S. 249) — Witnesses before committing Magistrate. 
— On the trial of a prisoner for the murder of his 
wife and child, the witnesses for the prosecution 
gave evidence contradicting that given by them 
before the committing Magistrate ; and the 
Sessions Judge, purporting to act under s. 249, 
Act X of 1872, discarded the evidence taken 
before himself, and based his decision on the 
evidence given before the Magistrate, and on 
this evidence convicted the prisoner and 
sentenced him to death. On appeal by the 
prisoner, held that s. 249 did not warrant such 
a course of procedure, that section merely 
authorised the Court to take a particular state- 
ment, made by a witness before the Magistrate 
as the true statement, notwithstanding that it 
was denied, or a statement inconsistent with 
it made by the witness before the Judge, only 
if the Judge should see that the original state- 
ment was worthy of belief, and did not mean 
that the Court should discard wholly the testi- 
mony of witnesses before it and have recourse 
to the testimony of the same persons given 
before another officer. 21 W.R. Cr. 49 = 12 
B.L.R. Ap. 15* 

(2135)— S. 288— Sec ACCOMPLICE, 3 P.R. 
1904 Cr., 14 P.R. 1894 Cr. 

(2136)— S. 288— See APPROVER, 7 C.L.R. 
C6, 13 C.L.R. 326. 

(2137)— S. 289- See CONFESSION, 27 C. 
295 = 4 C.W.N. 129, 12 M. 123 = 2 Weir 376. • 

(2138)— S. 288— See EVIDENCE, 23 t. 361, 
L.B.R. (1893—1900), 280, A.W.N. 1886. 256, 
11 B.H.C. 281. 

(2139)— Ss. 288, 292— See REPLY, RIGHT 
OF, 31 C. 1050. 

(2140)— S. 288— See SESSIONS TRIAL, 31 C. 
142, F.B. 

(2141)— S. 288— See WITNESS, 7 A. 862. 

(2141-n)— S. 288— See Nos. 1109, 1128, 

1148, 1332, 1333, 1730. 2099, 2103, 2187, 

supra, and No. 2311, infra. 

S. 289 ( = 1882.8.289; 1872, 8. 251, paras 1 

and 2; 1861. s. 372). 

(2142) — S. 289 { = Orim. Pro. Code, 1682, 
8. 289) — Scope of. — Where the Court consider^ 
there is no evidence to lay before the assessors, 
the usual procedure it for the Court itself to 
record a finding, under s. 289, to that efiect.. 
But this section applies only where there is no 


evidence and would not cover a case where the 
Court considers that the charge was in itself 
improper. 12 A. 551. 


(2143) — The words “ no evidence” in s. 289, 
Crim. Pro. Code, must not be read as meaning 
“ no satisfactory, trustworthy, or conclusive 
evidence.” If there is evidence on which the 
jury can judge and not merely conjecture, the 
trial must go on to its close ; in trials by jury, 
the jury, and, in other trials, the Judge, after 
considering the opinion of the assessors, have 
to find on the facts. 16 B. 414. [f?., 19 B. 749, 
Rat. Un. Cr. C. 772, Rat. Un. Cr. C. 779, 9 
C.P.L.R. 24 Cr.] 


(2144) — It is only in a case in which there is 
no evidence that the accused committed the 
offence that a Court can acquit under s. 289. 
Where there was direct evidence which, if 
believed, would establish the offence, the fact, 
that the Judge did not himself believe the 
evidence was no ground for withdrawing it 
from the consideration of the assessors or from 
the jury. 2 Weir 382. 

(2145)— S. 289 ( = Crim. Pro. Code, 1882, 
s. 289, para 5 ) — "'No evidence," meaning of. 
The term ” no evidence ” in s. 289, Crun. 
Pro. Code, implies ” no legal evidence, or 
proof ” and not “no evidence worthy of belief. 
Where, in a Sessions trial with the aid of 
sors, there was evidence, which, if true, 
have sufficed for the conviction of the 
of the offence charged against them, and the 
Court, disbelieving the evidence, recorded a 
finding of not guilty, purporting to act under 
s. 289, Crim. Pro. Code, held, that the order 
of the Sessions Judge was made 
diction and was illegal. 8.C. 274. ®**®”*J q.i' 
414, E.; 11 A.W.N. 93. R.) [App., 1 0,C. 84J. 


(2146)— The words "there is no evidence 
s. 289 should not be extended so as to mean 

(satisfactory, trustworthy or conclusive e 

nee. .The meaning of the third 
289, is that if at a certain stage of a aes- 
ms trial, the Court is satisfied that them « 
>t upon the record any evidence, whicn, 
it were perfectly true, would amount to ^ 
oof of. the offence charged, then, the W 
(S power without consulting the V 

cord a finding of not guilty. -neb 

ting with the aid of assessors, ms . , 
iwer, because only he considers the . 
isatisfactory, untrustworthy, or 
Court acting in this way acts 
ction.and its order in discharging th . 
illegal. Even if it be taken as only a s«ioM 

■egularity, it will then be has 

aether, under s. 537, the 

casioneda failure of justice or not. • ^ 

Ippr., 16 B. 414 ; F., 9 C.P.L.R. 2d Cr. i*- 
M. 523 = 2 Weir 346] . 

(2U7)-S. 289 ( = Crim. ^ ^ 

—Duty of prosecution to 

vntnesses — When a porfi^ jhe 

w-ifA.— It isprtma focie 


1389 


THE ALL INDIA DIGEST. 


1390 


Crim. Pro. Code ^Acts V of 1898. X of 1882, 
X of 1872, XXY of 1861 and YIll of 1869) 
—continued. 

duty of the prosecution, especially when it is 
conducted in the name of the Crown, to call 
all those witnesses who prove their connection 
with the matter under inquiry and must be 
able to give important information. But, if 
there is & reasonable belief that, if called, any 
particular witness may not speak the truth, 
it may be accepted as a sufificient reason for 
not calling him. 2 Weir 378. 

(2148) — It is not within the province of the 
Judge to dispense with the evidence of any of 
the prosecution witnesses, and if the Public 
Prosecutor does so, he commits a serious error 
of judgment. The whole evidence should be 
put before the Court, and the Public Prose- 
cutor is at least bound to tender the witnesses 
for cross-examination before the Sessions Court 
if so required. 2 Weir 379. 

(2149)— S.2S9 {= Crim, Pro. Code, 1882, 
s. 289) — Finding of “ not proven " — Legality . — 
There is no legal warrant for a finding of “ not 
proven.” In such cases, the Judge should 
enter a judgment of acquittal before discharg- 
ing the prisoner. 2 Weir 381. 

(2160) — S. 289 — Dutij of Judge to summcni n 
necessary wihiess, not sent up by committing 
Magistrate. — Although a Sessions Judge has a 
discretion to summon a necessary witness who 
has not been sent up, it is not for him, as a 
general rule, to supplement a defective inquiry 
on the part of the ^fagistracy and Police. 2 

Weir 382. 

(2151)— S. 289{ = CrwuPro.Code,lS82,s.269) 
— Accused' s examination aiSessions trial — Duty 
of Judge. — Where an accused person, at the 
close of a case for the prosecution in a Sessions 
trial, makes any statement in his defence, it 
should be recorded ; if he does not voluntarily 
make any statement, and refuses to answer 
any question put to him by the Court, this 
fact should also be noted. S.G. 93, Oudh. 

(2152) — S. 289 (5) — In the absence of evidence 
on prosecution side against him, accitsednot 
to be convicted on evidence adduced in defence 
bjf co-accused. — An accused, in the absence of 
evidence on prosecution side against him, 
should not be convicted on the evidence given 
against him by the witnesses called by the 
co-accused in his defence. 9 M.L.T. 13 = 2 
lad. Gas. 323. 

(2153) — Ss. 289 and 292 Crim. Pro. Code, 
1882, 8S.289, 292) — Cross-examinationofprosecu' 
tion ivitnesses — Documental y evidence put in by 
accused — Prosecutor's right of reply. — Where 
the accused put certain documents into the 
hands of witnesses for the prosecutiou, and 
having proved them by cross-examination, 
tendered them in evidence, and had them 
marked as exhibits on his behalf, held,, that 
the prosecutor would not bo entitled to a reply 
in the event of no witnesses for the defence 
being called. 10 C. 1024. iF., 14 C. 245 ; B., 
17 0. 980; Diss., 14 A. 212, 11 M. 939 = 2 
Weir 881 J. . 


Grim. Pro. Gode (Acts Y of 1898, X of 1882. 

X of 1872, XXV of 1861 and YIIl of 1869) 

— continued. 

(2154)— S. 289 ( = Crim. Pro. Code, Act Xof 
1882, S.289) — “ No evidence" — Meaning — Dis- 
charge. — The words no evidence,” in the 
sense of s. 289 of tho Crim. Pro. Code, imply 
that all the evidence, even if true, would not 
constitute tho offence charged. An order of 
discharge is not proper if there was evidence 
which, if believed, is sufficient to constitute 
the offence. A.W N. 1888, 153 

[2\bb)^Ss.289, 290( = Crim. Pro. Code, 1872, 
s. 251) — Procedure — Abseiice of witnesses for 
defence- — If an accused person has not his 
witnesses present, the Judge should, if he sees 
grounds for proceeding, first call upon him to 
enter upon his defence, and then postpone the 
case. 23 W.R. Cr. 58. 

(2156)— S. 2S0—See ASSESSORS, 9 C.P.L. 
R. Cr. 24, 7 B.H.C. Cr. 82. 

(2157)— Ss. 289, 297, 423 (d)— Appellate 

Court's power to interfere with a verdict of 
jury — See CHARGE TO JURY, 23 C. 252. 

(2158)— Ss. 289 and 342— See PENAL CODE, 
s. 396. 1 O.C. 84. 

(2159)— S. 289— See REPLY, RIGHT OF, 14 
C. 245, 11 M. 339 = 2 Weir 380. 

(2160)— Ss. 289. 292— See REPLY, RIGHT OF, 
11 Bom. L.R. 177 = 1 Ind. Cas. 280, 17 C. 930, 
4 L.B.R. 5 = 6 Cr. L.J. 115, 1 Sind L.R. Cr. 
91=8 Cr. L.J. 215. 

(2160-n)— S. 289 -See Nos. 1110, 2100, 2104, 
2127, supra, and Nos. 2366, 3326, infra. 

, S. 290 ( = 1882, 8- 290; 1372, s. 251, para 

3). 

(2160-5) — S. 290 — See No. 2155, supra, and 
No. 3326, infra. 

S. 291 ( = 1882, 8. 291; 1872,8.363; 1861. 

8. 375). 

(2161)- S. 291 (=5. 291 of the Code of 1882) 
— Right of accused to examine as witness any 
person in Court and use as evidence any docu- 
ment in Court. — An accused person is entitled 
to call as his witness any person who is in 
Court, whether he has summoned him or not, 
and also he may, so far as the law of evidence 
permits him to do so, make use of, as evidence, 
any document which is in Court at the trial. 
16 C. 610. 

(2162)— S. (=Criwi. Pro. Code, 1882, 

s. 291) — Application for summons of witnesses 
before conclusion of Sessions trial — Duty of the 
Judge. — The appellant complained, before the 
trial was concluded, that some of his witnesses 
had not been served, and requested an adjourn- 
ment so that their attendance might be secured, 
which was however refused. The appellant 
also complained that no opportunity had been 
afforded him of cross-examining the witnesses 
for the prosecution and that be had not known 
at what time it was competent to him to do so. 
Held, that the conviction should be set aside, 
and the trial re-opened, and the remaining 
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Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

witnesses already named by the appellant be 
summoned and examined and that he should 
be allowed the opportunity of cross-examining 
the witnesses for the prosecution. 2 Weir 383. 

(21G'2-a) — S. 291 — See No. 1678, supra. 

S. 292 ( = 1882, 8. 292; 1872, s. 252; 

1861, 8. 376). 

See, Reply, Right of. 

(2163)— S. ^92 {=s.292 oj 1882)— Defence 
ptrodncing aocuments for cross-examinaticni of 
prosecution witnesses — Right of theCroicnlo 
reply. — If, during the cross-examination of one 
of the witnesses for the Crown, the defence 
puts a certain document to the witness, which 
has not been proved by the Crown, the Crown 
has the right of reply under s. 292, Crim. Pro. 
Code. 16 A. 88. fi?’., 4 L.B.R. 5 = 6 Cr. L.J. 
115]. 

(2164) — S‘ 292 — Adducing evidence — Docu- 
ments put in by counsel for the accused during 
cross-examination of a ivitness for the Croicu— ' 
the prosecution, whether eiititled to reply . — ! 
The phrase “adduces any evidence,” as used 
in s. 292 of the Code, applies to and includes, ! 
the production and recording of documentary 
evidencct which the defence places before the j 
Court, as, where during the cross-examination 
of witnesses for the prosecution, certain docu- 
ments are put in on behalf of the accused by 
his counsel. Such documents so put in or j 
tendered and relied upon by the defence, as I 
distinct from the evidence actually tendered by 
the prosecution and submitted for cross-exami- 
nation, must be regarded as evidence, adduced | 
by the accused within the meaning of the sec- 
tion. The words of the section adopt the princi- 
ple laid down by the ruling in Hurry Churn 
Chuckerfyutiy v. The Empress, that each side 
should have an opportunity of commenting 
upon the evidence of the other side. .\ right 
of reply is always to be given to the Crown, 
whenever, at any stage, evidence is recorded for 
the defence, which is not part of that adduced 
for the prosecution. 30 B. 421 = 8 Bom. L.R. 
421 = 4 Cr. L.J. 1. [R., i S.L.R. 91 Cr. = 8 Cr. 
L.J. 215, 11 Bom. L.R. 177]. ( 

(2165) — Ss. 292,293 — See CHARGE TO JURY, 

0 Cr. L.J. 404 = 1 Ind. Cas. 867. 

(2166) — S. 292— See REPLY, Right of, 

14 B. 436. 

(2166-a)—S. 292 - See Nos. 2101, 2139, 2153, 
2169, supra, and No. 3326, infra. 

S. 293 ( = 1882, 8. 293; 1872,8, 253; 1861. 

s. 848). 

(2167)— S. 293— See ASSESSORS, 6 W.R. 

Cr. 59. 

(2167-a)— S. 203— See Nos. 998, 1534, 2101, 
■eupra. 


' Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872. XXY of 1861 and YIII of 1669) 

— continued. 

i S. 294 ( = 1882. s. 294 ; 1872, s. 288). 

(2168)— S. 294 ( = Crim. Pro. Code, 1872, 
s. 258) — Accused per son, naming complainant ns 
j his prinHpal witness — Cofnplamant evadvig 
1 examination — Acquittal of accused. — The 
I Magistrate who tried the accused charged with 
i offences under ss. -381 and 408, failing in the 
[ first place to procure the attendance of the com- 
} plainant, a resident of Jaipore, named by the 
I accused as his principal witness, endeavoured 
to procure his examination by the Political 
Agent of Jaipore. On being offered by the 
Jaipore Durbar to examine him themselves 
I instead of allowing him to be examined by the 
Political Agent, the Magistrate, being of opinion 
that the accused would not feel satisfied, 
acquitted the accused. Held that the Magis- 
trate should have taken measures for the exa- 
j mination of the complainant before th*? Durbar, 
or if the accused did not desire this, he should 
I have pronounced on the evidence upon the 
record. 1 A.W.N. 38. 

(21G8-rt)— S. 2V4~See No. 998, stipra. 

S. 2g3]( = 1882, 8. 295 ; 1872. s. 260:; 1881. 

8. 378). 

(2169)— Ss. 295. 435, 439 and 476See 
Sanction to Prosecute, 7 P.W.R. Cr. 
I90S, F.B. =103 P.L.R. 1908 = 6 P.R. 1908 
Cr. = 7 Cr. L.J. 281. 

(2170)- Ss. 295 and 476— See SANCTION TO 
Prosecute, 19 C. 345. 

(2170-rt)— S. 295— See No. 2096, s?tpra. 

B. 297 ( = 1882, s. 297; 1872. s. 255, parti; 

1861, 8. 379). 

See Charge to Jury. 

(2171)— S. 297~Charge fo jurj/.— Where in 
a trial by jury before a Court of Sessions, the 
Judge’s summary of his charge to the jury con- 
sisted merely of these words — “ it is for you to 
say from the evidence you have heard whether 
you consider the accus^ guilty or not,” 
that the charge was wholly insuflScient, and 
the conviction and sentence should be set aside, 
a fresh trial ordered. A.W.N. 1902. 201. 

(2172)— Ss. 297, 298 ( = 5s. 297, 398, Code of 

2882) — Duty of Judge in summing up^Charge> 
when defective . — It is highly important m a 
charge of murder that the J udge should 
the evidence fully. If it does not appear thw 
anything more was said to the jury tMO 
contain^ in the record of the heads 
or that this was supplemented by readin g 
depositions of the most important witnesses, 
the charge is defective. 19 B. 741. 

(2173) -Under s. 297, the Sessions 
bound to sum up the evidence for the deW 
as well as for the prosecution, tl^ b«ng 
tial for a proper charge. R*t. Un. Cf* t*' 

= Cr. Rg. 46of 1894. 
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(2174) — A clear and complete statement of 
facts should appear in the charge to the jury, 
so as to enable the High Court to know what 
they are without having to call for the evi- 
dence. Where the prisoner makes an expla- 
nation of the facts appearing against him, it 
is not for the Judge to tell the jury that it is 
incredible, without any qualification that it is 
merely his own opinion, and that the jury arc 
at liberty to draw their own conclusions. 2 
Weir 385. 


(2175) — Ss. 207 and 296" — Duty of Judge to 
explain the lato to jury — Omission, ichether 
aynounis to misdirection. — Under s. 297, the 
Judge is bound to lay down the law by which 
the jury are to be guided. It is immaterial 
how much or how often jury may have been 
addressed by the pleader on both sides upon 
the law. The responsibility of laying down 
the law for the guidance of the jury rests 
entirely with the Judge, and a verdict arrived 
at by the jury, in the absence of any such 
direction on the law by which they should be 
guided, cannot be accepted asa valid \erdict 
in the case. 29 C. 379 = 6 C.W N. 292. (J-’.. 

1 M.L.T. 399 = 30 Mi 44 j. 

(217G) — Ss, 297, 537 — Charge to jury — 
0>»iwsio7i o/ Judge to lay down the lair — In- 
complete definition of offence — Material irregu- 
larity- — If the direction of the Judge leaves 
room for doubt as to whether the jury had 
present to their minds an essential element of 
the oSence, with which the accused ace charged, 
it is a misdirection to the jury. So, w’here, in 
a charge of dacoity, the Judge said to the jury 
‘the accused are charged with dacoity; dacoity 
IS committed when any number of persons not 
less than five conjointly committed robbery, ” 
but did not explain to the jury what is 
necessary to constitute the offence of robbery, 
it is an omission to lay down the law, by 
which the jury are to be guided, as required 
by 8. 297- It is not merely a misdirection. 
It IS a failure to comply with an express 
provision of the law, and s. 637 is not appli- 
cable to such a case. 1 M.L.T. 399 = 30 M.44 
= 8Cr. L.J. 78. 


— Charge to Jury by the Judge 
—•Omission to direct jury to give benefit of 
A ^ accused — Misdirection in laio . — 

A direction by the Judge to the jury that, if 
they entertain reasonable doubt as to the guilt 
of any .one of the accused, the jury should 
-Rive him the benefit of the doubt and acquit 
Aim, is certainly a usual and most proper direc- 
tion and it ought, as a matter of practice, to be 
given in every case ; hut, it cannot be held that 
the omission to gi\e it must, in every case, 
con8tituto.a misdirection of such a character, 
-as to render a conviction invalid. Where, 
■powever, the Judge thinks that the evidence 
18 80 weak that there are the very greatest doubts 
^ to the guilt of the accused, the omission to 
•direct the jury to give the benefit of the doubt 

88 


I Crim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872. XXY of 1861 and YIII of 1869) 

1 — continued. 

■ is a misdirection, which prejudices the accused 
1 and entitles him to an acquittal. 1 M.L.T. 
I 350 = 4 Cr. L.J. 502. 

I (2178) — S. 297 — Charge to jury , splitting up 

of — Validity— "Duty of Judge. — Tliero should 
be but one charge both on the facts and on the 
law, and a Judge will be acting illegally m 
splitting it up into two. In his charge to 
the jury, a Judge is bound to lav carefully 
and plainly before the jury the whole of the 
evidence recorded by him. noting the dis- 
crepancies and pointing out generally the way 
in which it either favourably or unfavourably 
affects the prisoner. It i.s irregular to comment 
merely on certain portions of the evidence, and 
to omit to point out what discrepancies and 
improbabilities are to be found in the evidence. 
It is not open to a Sessions Judge, after hear- 
ing one witness, to tell the jury that it would 
be unsafe to convict and that there is no 
, necessity to hear any further evidence. But 
unless the Public Prosecutor withdraw.^ the 
charge with the leave of the Court, the Judge 
is bound to allow the evidence to bo placed 
before the jury, 2 Weir 384 ; 2 Weir 493. 

(2179) — S. 297 — Jury, trial by — Misdirection 
— Three persons accused of culpable homicide 
' — Deceased dying of fatal inquiry received in 
a fracas — One accused pleading alibi — Omis- 
, sion of this fact in summing-up — Judge direct- 
; ^ug jury to find all accused guilty if injury 
caused by one — Penal Code ( Act XLV of 1860), 
s. 34 . — In a trial by jury, the Judge in charg- 
ing the jury said : “If you hold it proved that 
; the three accused all set upon Gulam Husain 
with the intention of beating him aiid that one 
I of them struck the fatal blow, you will be 
! justified in finding them all guilty of culpable 
I homicide not amounting to murder, even if 
there is no evidence to show which cf the three 
struck the blow ” and then read and explained 
to them the provisions of s. 34 of the Penal 
Code : Held, that the Judge misdirected the 
jury in stating that any one of the accused 
might be found guilty of culpable homicide, 
even though his individual intention and the 
common intention was merely to beat. One 
of the accused denied his presence at the scene 
and was supported in his statement by evi- 
dence. In summing up evidence, the Judge 
omitted to make all mention of this fact : 
Held, that the omission of this part of the case 
constituted a misdirection. 11 Cr. L.J. 15 = 4 
Ind. Cas. 603 = 3 S.L.R. 125 Cr. 

(2180)— Ss. 297, 298 and 337— Charge to 
; jury — Duty of Judge regarding evidence of 
approver — Misdirection to jury. — A Sessions 
Judge, in laying the evidence of an approver 
before the jury, told them : “ if vou think that 
the approver’s story is worthy of credit in it- 
self, you have to consider whether it has been 
corroborated on material points,” and then 
describing what in his opinion were the points of 
corroboration, told the jury that “the above 
.are the points on which the evidence has been 
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corroborated and that corroboration is full and 
complete, if you believe it; you have to consider 
these points and decide whether the approver 
has been corroborated in material points ; and if 
you find that to be so, then you have in his story 
sufficient evidence to connect all the 3 accused 
with the crime.” Held, that this was not a 
proper way to place the case before the jury. 
The Sessions Judge should have told the jury 
that, although the law permits them to convict 
on the uncorroborated evidence of an accom- 
plice, it was not the practice of the Courts, 
which have consistently held that it was not 
safe or proper to convict on such evidence with- 
out some corroboration sufficient to connect 
each of the accused with the offence committed. 
With this caution, the Sessions Judge should 
have laid before the jury the evidence corrobo- 
rating the statement of the accomplice. 29 C. 
782 = 6 C.W.N. 563. 

(2\Sl)—Ss.297,307{=^Cri7n. Pro- Code, 1882, 
ss. 297, 307) — \\’ithdra7val of a case from the 
jury, trhen alhu ed. — It is only when there is no 
evidence, i.e., when the evidence given does 
not, if believed, show that the legal offence 
charged has been committed, that a Judge can 
withdraw a case from the jury or abstain from 
taking the opinion of the assessors. 2 Weir 
388 ; 2 Weir 391. 

(2182) — iSs. 297, 423 {2) —Jury — Misdirec- 
tion — Error xn summing up — Non-direction, 
when misdirection — Reference to arguments of 
pleaders. — The expression “misdirection,” as 
used in the Criminal Procedure Code, includes 
not only an error in laying down the law by 
which the jury are to be guided, but also an 
error in summing up the evidence. In sum- 
ming up, it is open to the Judge to refer the jury 
to the arguments of pleaders ; but he should 
not omit matters of prime importance. A non- 
direction is not a misdirection, unless it is on 
a matter of prirne importance ; and especially 
if it tells in favour of the accused. 11 Cr. L. 
J. 13 = 4 Ind. Gas. 597 = 3 S.L.R. 102 Gr. 

(2183) — S. 297 — See ASSESSORS, 6 B.H.C. 
Cr. 55. 

(2184) — Ss. 297, 367 —See CHARGE TO JURY, 
25 C. 737 = 2 C.W.N. 484- 

(2185)— Ss. 297, 410— See CHARGE TO JURY, 
Rat. Un. Cr. C. 27. 

(2186)— Ss. 297, 537— See CHARGE TO 

Jury, 30 M. 44 = 1 M.L.T. 399 = 5Cr. L.J. 78. 

(2187)— Ss. 297 and 288— See JUDGE AND 
Jury, 18 M.L.J. 66 = 31 M. 127=3 M.L.T. 
270 = 7 Cr. L.J. 325. 

(2188)— Ss. 297, 301— 5«e JURY, Rat. Un. 
Cr. O. 288 = Cr. Rg. 27 of 1886. 

(2189)— Ss. 297, 418, 423— See TRIAD BY 
JURY, 3 S.L.R. 102 Cr. 

(2189-a)— S. 297— See Nos. 1838, 2166, 
supra. 


, Grim. Pro. Gode (Acts Y of 1898, Xof 1882, 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

S. 298 ( = 1882, 8. 298; 1872, s. 256). 

See Charge to Jury. 

(2190) — S. 298 { = Crim, Pro. Code, 1882, 
s. 298) — Duty of Judge — Inadmissible etn- 
dence . — It is the duty of the Judge under s. 298 
to see that evidence which is not admissible in 
itself should not be allowed to go in to the 
prejudice of the accused, though no objection 
is taken thereto by the accused. 29 C. 736 = 2 
C.W.N. 484. 


(2191)— Ss. 298, 299, 531— See CHARGE TO 
Jury, 4 C.W.N. 576. 

(2192)— S. 298— See CONFESSION, 11 Bom. 
L.R. 332 = 2 Ind. Cas. 517, Rat. Un. Cr. C. 
245. 

(2193)— S. 298— See EVIDENCE ACT, s. 73. 
Rat. Un. Cr. C. 491. 

(2194)— S. 298— See JUDGE AND JURY, Rat. 
Un. Cr. C. 730. 

(2195)— Ss. 298, 299— See JUDGE AND JURY, 
6 Bom. L.R. 258. 

(2196)— S. 298— See TRIAD BY JURY, Eat. 
Un. Cr. C. 640. 


(2197)— Ss. 298, 302— See VERDICT OF 

Jury, 19 B. 735. 

(2197-a)- S. 298— See Nos. 1715, 2165. 2173, 
2175, 2180, supra. 

S. 299 ( = 1882, a. 299 ; 1872, 8. 237). 

See Charge to J ury. 

(2198)— Ss.J^S<9 (a), 302,303, 439, 537 {d)-- 
Misdireciions in a charge to the jury — llUgaUty 
in dealing with the verdict — Conviction on 
second verdict — Review under s. 12, Lotcer 
Burma Courts Act, 1900.— On the grounds ot 
various misdirections in the charge to thejo^ 
and of illegality in dealing with the veroic , 
application was made, under a. 12 of the liOwer 
Burma Courts Act. 1900, for review of a case 
tried by the Chief Court, Criminal Sesswas- 
Held, that, in a trial on a charge of 
omission by the Judge to explj^in to the juw 
the distinction between murder and . 

homicide and suggestion by the Judge lo 
jury that a strong inference should be clra 
against the accused from his havmg 
to take steps to bring the real 
justice must be regarded as material 
tions. Also, as to the illegality in dealing 
the verdict, it was laid down that, 
iury returns an ambiguous verdict, * 

should proceed under s. 303 of 
not send the jury back again to consider ^ 
and return a second verdict and the 

and sentence on such an irregular secona ^ 

must be set aside as entirely iil^al na 

in such a case s. 12 of the 

Courts Act, 1900, nearly 

s. 26 of the Letters Intent for the 

does not empower tEe Bench 
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Pci- Adamson, C.J. and Fox, J. Per Irwin, 
J. — The error was an irregularity to which 
s< 5dl of the Code applied. The conviction and 
sentence might be set aside and a new trial 
might be ordered, without the accused being 
acquitted. 3 L.B.R. 75 = 3Cr. L.J. 1. 

(2199)— S. 299— See Nos. 2191. 2195, siijira. 

S.80O( = 1882, B. 300; 1872, 8. 263, para 1; 

1861, 8. 352). 

(2200)— Ss. 300, 301, 302, 303, 306, 307 
( = Cri7». Pro. Code, 1872, s. 263) — Judge 
differing from jury —Beference to High Court. 
— The Government may appeal against an 
acquittal by a jury, where the Judge differed 
from the jury, but did not consider it necessary 
for the ends of justice to refer the case to the 
High Court, 2 B. 526, Mote. Sec, also, 2 B. 
525. [i?., 2 B. 625]. 

(2201)— Ss. 300, 301, 302— .See FALSE EVI- 
DENCE, Rat. Un. Cr. C. 26. 

(2202)— Ss. 300, 301, 302. 303, 306— 
Reference to High Court, 2 B. 525. 


(2203)— Ss. 300, 301, 302, 303, 306, 307— 
Verdict OF Jury. 5 C. 871, 9 C. 53 = ii C. 
L.R. 169, 1 C.L.R. 275, 2 C.L.R. 1 3 C-L.R. 
518, 1 B. 10. 

(2203-rt)— S. 300— See No. 2481, infra. 

S. 301 ( = 1882. 8. 301; 1872, 8. 263, para 1; 

1861, 9. 352. 

— S. 301— See Nos. 2138, 2200, 2201, 2202. 
2203, supra, and No. 2481, infra. 

8. 302 ( = 1882, 8. 302; 1872, 8.263, para 3; 

1861, 8. 352). 

(2204)— 8s. 302, 303, 304— See VERDICT OF 
JURY, Rat. Un. Cr. C. 982. 

(2204.a)— S. 802— See Nos. 2197, 2198, 

j2200. 2201. 2202 , 2203, supra, and No. 2481. 
infra. 


8. 303 ( = 1882, 8. 303 ; 1872, a. 263, para 

2 ). 

See Jury. 

See Trial by jury. 

See Verdict of Jury. 

(2205)— S. 303 -Questioning the jury . — 
8. 808 limits the power of thelJudge to question 
the jury only to cases in which it is necessary 
to asMirtain what the verdict of the jury is — 
that is, where the evidence being delivered in 
ambiguous terms or with uncertain sound, 
their meaning is not clear. There is no pro- 
vision in the Code which empowers the Judge 
to question the jury as to their reasons for an 
unanimous verdict, where there is nothing 
ambiguous in the verdict itself, and no lurking 
un^rtainty in their own minds regarding it, 
28 B. 412 = 6 Bom. L.R. 361. 

(2205-0)— S. 303— Sec Nos. 1520, 1820, 1838, 
2198, 2200, 2202, 2203, 2204, s^ipra, and No, 
2481, infra, • f . 


Crim. Pro. Code (Acts Y of 1898, X of |1882. 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

8. 304 ( = 1882, B. 304). 

(2206) — Ss. 304, 30? — Mistaken verdict ouhig 
to misunderstanding of the lawby jury. — S. 304, 
Crim. Pro. Code, obviously contemplates cases 
where the verdict delivered is not in accordance 
with what was really intended by the jury. 
But where the jury commit a mistake in under- 
standing the law. and such mistake results in 
an erroneous verdict, it can be corrected only 
by the Judge disagreeing with the jury and re- 
ferring the case under s. 307, Crim. Pro. Code, 
to the High Court. 28 B. 412 = 6 Bom. L.R. 
361. 

(2206-a) — S. 304 — S«eNos. 1633, 2204, supra. 

8. 306( = 1882, 8.306; 1872, s. 263, paras 2 

and 4). 

(2206-6)— S. 30C— Nos. 2200, 2202, 2203, 
supra, and No. 2481, infra. 

8. 307 ( = 1882, 8. 307 ; 1872, s. 263, paras 5 

and 6). 

See Jury. 

See Reference. 

See Trial by Jury. 

See Verdict of Jury. 

(2207) —S. 307 ( = Crim. Pro. Code, 1882, s. 307) 
— Reference by Sessions Judge to High Court 
under— Duty of High Court. — Where a Sessions 
Judge refers to the High Court, under s. 807 of 
the Crim. Pro. Code, a case in which the Judge 
disagrees with the jury who returned a verdict 
of acquittal, the High Court has to consider 
whether the evidence for the prosecution is so 
clear as to take the responsibility of differing 
from the opinion of those to whom the decision 
of the facts is entrusted by law. Rat. Un. Cr. 
C. 626= Cr. Rg. 53 of 1892. 

(2208) — In a case where the Sessions Judge 
thinks that the verdict of the jury is contrary 
to the weight of evidence, it is the duty ot the 
Sessions Judge, in a reference to the High 
Court under s. 307, to set out on what por- 
tions of the evidence or on what facts dis- 
closed by the evidence the accused should have 
been convicted. 7 G.W.N. 345. 

(2209) — S. 307 — Trial of certain offences 
with jury and of others loith jurors as assessors 
— Difference of Judge in verdict and opinion — 
Reference to the High Court. — A Sessions 
Judge tried the accused with the aid of a 
jury. The accused were charged with offences, 
some of which were triable with jury and 
others were not so triable. At the conclusion 
of the trial, the Sessions Judge took the ver- 
dict of the jury in respect of offences triable 
with jury ; and, with regard to other charges, 
took the opinion of the jurors as assessors ; 
and, disagreeing with their verdict and opinion, 
the Sessions Judge referred, under s. 307 of 
the Code, the whole case to the High Court. 
The High Court upheld the verdict of the jury ; 
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and, with regard to the other charges, returned 
the case to the Sessio ns J udge so tbac he might 
deal with it according to law, remarking that 
the Sessions Judge should not have joined 
them in the reference. 8 Bom. L.R. 599 = 4 
Cr.L.J. 192. 

( 2210 ) — S.307t reference to High Court u}tder 
— Practice — Procedure — The term, " opinion, ” 
meaning of. — In this case, the jury unanimous- 
ly found guilty four out of eight persons 
charged with dacoity. finding the other four not 
guilty. The Sessions Judge agreed with the 
jury that one of the latter four persons was not 
guilty, but he disagreed from their verdict in 
regard to the three others found not guilty, 
and referred their case to the High Court under 
s. 307 of the Code. Held, it is the duty of the 
High Court, on a reference under the section, 
to consider the entire evidence and form its 
own opinion upon such evidence and it has been 
the invariable practice of the High Court, in 
such references, to deal with the evidence 
against the accused, treating the so-called ver- 
dict of the jury as their “opinion ” referred to 
in this section. There is nothing in cl. ( 3 ) 
of the section warranting the interpretation of 
the term “ opinion ’’ in it to mean anything 
other than the respective conclusions of the 
jury and the Judge and the term is not used 
thereinto denote the reasons for such conclu- 
sions- Per Sabrahmania Ayyar, Offg. C.J.and 
Boddam, J : In cases of references under s. 307 
of the Code, expedient as it may be to have 
before the High Court the reasons of the jury, 
when any have been given, for the view taken 
by them in a particular case, the circumstance 
that DO such reasons have been ascertained 
does not warrant the High Court to decline to 
go into the evidence and to arrive at its own 
judgment after giving due weight to the views 
taken by the Judge and the Jury as to the 
guilt or innocence of the accused. 29 M. 91 = 

3 Cr. L.J. 371. 

( 2211 )— S. 307 i=Crim. Pro. Code, 1882, 
s. 307) — Verdict of jury — Reference to High 
Court — Potvers of the High Court. — A bare 
verdict of * not guilty ’ may be as consistent 
with a belief of a great part of the evidence for 
the prosecution, as with a total disbelief of 
every part of it. Where, therefore, there are 
no specific findings of the jury before the 
High Court, it will not interfere upon a mere 
preponderance of evidence, or, unless it is satis- 
fied, beyond reasonable doubt, that the ver- 
dict is so distinctly against the evidence, that 
it may be termed a perverse verdict. 2 Weir 
388. [P., 2 WeirSOOj. 

(2212) — When a case is referred to the High 
Court under s. 307, the Court may exercise any 
of the -po^rs which it may exercise on appeal 
under s. 423. The whole case is before the 
Court, and it is for it to say whether, upon 
the evidence, the accused should be acquitted 
or convicted. Due weight must be given to 
the verdict of the jury, unless it appears to be 


not only unsatisfactory and unjust, but also 
unreasonable as well as to the opinion of the 
Judge who has heard the evidence. 2 Weir 390* 

(2213) — The test whether the High Court 
should interfere with a jury’s verdict on a 
reference under s. 307, is whether reasonable 
and cautious men might be disposed, on the 
evidence laid before them in the case, to enter- 
tain a doubt as to the accused’s guilt. If 
there should be any doubt, the Court must not 
interfere with the verdict, oven though it 
should form conclusions different from those 
drawn by the jury. S.C. 234. Oiidh. 

(2214) — S. 307 — Duty of Judge to confine 
himself to evideyice properly given before him . — 
In a trial held by a Sessions Judge, he is exactly 
in the same position as the jury in dealing 
with the evidence properly given before him, 
and he is bound to confine himself solely to 
such evidence. That is the rule which should 
invariably guide him in making a reference to 
the High Court under s. 307, Crim. Pro. Code. 
27 C. 295 = 4 C.W.N. 129. 


(2215) — S. 307 — Jurisdiction of High Court 
exercising Jurisdiction under the section to send 
prisoner to jail outside Presidency toivn — 
Prisoners Act, V of 1898, ss. 7, 8 ayui 9 . — The 
jurisdiction, which the High Court exercises 
in hearing a case submitted to it under s. 307, 
Grim. Pro. Code, is not original jurisdiction 
in any sense, the hearing not having any of 
the essentials of an original trial. It hears 
the case as a Court of Reference, in theexerciw 
of the jurisdiction vested in it by cl. 28 of the 
Charter Act. which is, by the terms of th^t 
clause, co-extensive with its appellate jurisdic- 
tion. Therefore, it has power, on conviction 
and sentence, to send the accused to a 
side the Presidency town. 29 C. 286 = 6 C.W.H- 
254, F.B. 


(2216)— 5. 307 ( = Crim. Fro. Code, 1682, 
J. 307)— Penal Code, ss. 395, 396 and 412— 
Judge trying a case under s. 396 with 
Instead of with assessors —Disagreement icwA 
jury — Reference to High Court — Proc^ure. 
Ten persons were charged with having cooi- 
mitted dacoity and murder in committing 
iacoity, offences punishable under ss. 395 an 
396, Penal Code, and some of them 
charged with having received some of tnc 
>tolen property under s. 412 of the Code, an 
svere committed to the Se.ssions. From a P^' 
;al of the preliminary register, it was clear t a 
;he accused were guilty under s. 396 and .no 
inder s. 395. The Sessions Judge, instep w 
trying the case wi th assessors for the oiien 
inder s. 396, which was only triable by «e 
fudge with assessors, tried the ^ * 

ury. The jury returned a ^®*^**^® 

{uilty, but the Judge disagreeing witu *n 
ury referred the case to the High Coart 
. Crim. Pro. Code. Bold, that the 

eduie adopted by the J°^8® 
hat he should have tried the case with in® ■ 
assessors. Held, further, that, under W® 
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circumstances of the case the proper course 
for the High Oourt to adopt would lx* to pro- 
ceed with the case under s. 307, Grim. Pro. 
Code, as amended by s. 3 of Act XIII of 189G, 
and to determine whether the accused were 
guilty of dacoity (s. 396. Penal Code) or not, 
after considering the entire evidence and after 
giving due weight to the opinion of the 
Sessions Judge and the Jury, instead of 
ordering a new trial by the Sessions Judge for 
the offence under s. 396, Penal Code, which 
would be attended with inconveniences and 
was not necess;try for the ends of justice. 22 
M. 15 = 2 Weir 705. 

(2217) — Ss. 307 and 337 — lie/ei'ence to the 
High Coujt by the Sessions Judge nhen he 
disagrees ^vith the verdict of the iiiry — Circum- 
stances justifying reference — High Court's- 
power in the reference tc go into evidence — 
Pardon to the approver — Reasons foi' granting 
pardon, omission to state, consequence — I 
Approver's testimony, the corrohoi-ation needed 
— Confession, facts throwing suspicion on the ; 
truth of-Penal Code {Act XLVof 1300). ss. 1I4, 
302, 392 . — Where the facts which led up 
to the tender of pardon appear on the record, 
the omission on the part of a ^lagistrate (other 
than a Presidency Magistrate) tendering pardon 
to a would-be approver under s. 337, Grim. 
Pro. Code, to state reasons is not an illegality 
or irregularity which vitiates the proceeding 
under that section and renders the evidence of 
the approver inadmissible. In dealing with a 
reference under s. 307, Grim. Pro. Code, the 
High Court must consider the entire evidence 
and give due weight to the opinions of the 
Sessions Judge and jury, including the opinion 
of the minority of the jury when the verdict is 
divided. When a Sessions Judge, after the 
jury have given their verdict, disagrees with 
the verdict and decides to make a reference to 
High Court, he may, after telling the jury 
ms intention to do so, ask the jury to give 
their reasons for the verdict and record those 
reasons. But the circumstance that no such 
reasons have been recorded by the Sessions 
Judge does not warrant the High Court to 
decline to go into the evidence and to arrive at 
Its own judgment, after giving due weight to 
''i®ws taken by the Judge and the jury as 
to the guilt or innocence of the accused. Facts 
and circumstances rendering an approver’s 
testimony unreliable, discussed. 13 C.W.N. 
757=9 C.L.J. 638 = 36 0. 629 = 2 Ind.Cas. 497. 

(2218) — Ss. 507 and 3G9 — Vei'dict of jury, 
acceptance of — Power of Sessions Judge to re- 
^ verdict, and refer the case to the 
Court. — It is not open to a Sessions 
Judge, when he has once accepted the verdict of 
the jury and has postponed the case for passing 
sentence, to re-consider his order and refer the 
case to the High Court under s. 307, but he 
™uat pass sentence on the persons awaiting 
sentence on the verdict. 4 C.W.N. 683. 

,^12210)— Ss. 307, 418, i23—See ACT HI OF 
1884. a. 8 (6), 9 A. 420. 


Grim. Pro. Code (Acta Y of 1898. X of 1882, 
j X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

; (2220)— S. 307— See Appeai., Riit. Uu. Cr. 

I C. 691. 

! (2221)— Ss. 307. 3S3, 491 and 456~See 

Appeal, 29 C. 286=6 C.W.N. 254. F.B. 

f2222)— Ss. 307, 238— Sec High COUUT, 

; Superintendence and powers of. 3 C 

: 189. 

(2223)-'Ss. 307.310 — See PREVIOUS CON« 

< VICTION, 30 M. 134 = 5 Cr.L.J. 422. 

(2224 and 2225) — Ss. 307, 429— See REFER 
i ENCE TO High Court, lO b. 497, 6 Bom. l. 
R. 519, 6 Bom. L.R. 599. 7 C.W.N. 135, 11 
C.W.N. 715=5;Cr. L.J, 484, 13 M. 343 = 2 Weir 
389, 10 Bom. L.R. 173 = 7 Cr. L.J. 192. 9- 
C L.J. 432 = 2Ind. Cas. 593, 15 B. 452. 

(2226)--Ss. 307 and 451 — See REFERENCE 
TO High Court, 29 C. 128 = 6 C.W.N. 253. 

(2227)— S. 307— See REVISION, 15 C. 269. 

(2228) — Ss. 307 and 269 (3) — See VERDICT 
OF JURY, 9 Horn. L.R. 1057 = 7 Cr. L-J. 236. 

(2229) — Ss. 307 and 418 — See Verdict of 
JURY. 4 JI.L.T. 483 = 9Cr. L.J. 93, 14 M. 36 
= 2 Weir 390. 

(2229-rt)— S. 307— See Nos. 1820. 1822, 

' 2065, 2181, 2200, 2203, 2206, sitpra. and Nos. 

; 2481, 2788, infra. 

I S. 309 ( = 1882,3. 309; 1872, 88.255, paral, 

I 261. 262; 1861. s. 324). 

I 

[ See ASSESSORS. 

(2230)— S. 309 { = Crim. Pro. Code, 1S82, 
j s. 309) — Sunwibig 7ip of evidence by Sessions 
Judge. — The power of summing up the evidence 
should be exercised by the Sessions Judge, 
under s. 309 of the Crim. Pro. Code, in long 
and intricate cases ; and ho should not obtrude 
on the assessors his own opinion on the worth- 
lessness or otherwise of portions of the evidence. 

I 9 C. 875 = 12 G.L.R. 506. 

(2231) — N. 309 — Case tried with nssesso7\s—~ 
Judge differing from assessors — Duty of Judge 
to record the grounds of their o])inion. — Whore, 
j in a case tried with the aid of assessors, the 
; Sessions Judge’s views differ from the opinions 
; of the assessors and he gives judgment without 
conforming to their opinions, it is his duty to 
record, in his judgment, the opinion of the 
assessors with the reasons given by them 
for those opinions. 48 P.R. 1905 Cr. = 192 P.L. 

R. 1905=3 Cr. L.J. 132. 

(2232)— Ss. 309, 367 (=Crm. Pro. Code, 
1882, ss. 309, 367) — Jury sitting as assessoi's for 
$07nc offe7ices — Duty of Sessions Judge, — Where 
an accused person is charged with some offences 
triable by jury and others triable with the aid 
of assessors, and the same persons sit as jury 
and assessors, it is the duty of the Sessions 
Judge, under s. 309 of the Grim. Pro. Code, to 
pronounce a judgment containing the matters 
specified in s. 367. A reference to the heads of 
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Crini. Pro. Code (Acts Y of 1898, X of 1882) 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued, 

charge to the jury is not a sufficient compliance 
with these requirements. Rat. Un. Cr. C. 426 
= Cr. Rg. 90 of 1888. 

(2233)— Ss. 309, 537 { = Crim. Pro. Code, ; 
1882, ss. 309, 537) — Case tried with the aid of 
assessors — Omission to record jtidgnient. — The 
omission of a Judge to record a judgment in a 
case tried with the aid of assessors, is an irregu- ] 
larity; but it is covered by s. 537 of the Code. ' 
2 Weir 392. 

(2234) — Ss. 309, 356 i^Crim. Pro. Code, 
Act X of 1882, ss. 309, 356)~Iynperfect record 
— E_ffect. — Where it appeared from the record 
in a Sessions case that there were the following ' 
defects, (1) that while the record showed the ; 
opinion of the assessors was that the accused \ 
were guilty while their manifest intention was 
to acquit them as the Judge eventually did, (2) 
that the minutes of the evidence of some 
witnesses was not made as the examination of 
those witnesses proceeded. 7ield that the pro- ' 
visions of ss. 309, 356 of the Grim. Pro. Code, 
had not been complied with and that there 
should be a retrial. A.W.N. 1891, 145. 


(223.5)— Ss. 309. 366— JUDGMENT, 20 
P.R. 1899 Cr. 

(2236)— S. 309— See PLEA OF GUILTY, 7 
Bom. L.R. 731 = 2 Cr. L.J. 609. 

(2237)— Ss 309, 494— See WITHDRAWAL OF 
PROSECUTION, Rat. Un. Cr. C. 307 = Cr. Rg. 
58 of 1886. 

(2237-a) — S. 309 — See Nos. 2060, 2061, 

supra, and No. 3122, infra. 

S.310( = 1882, 8. 310). 

See PREVIOUS Conviction. 

(2238) — S. 310 — Verdict of acquittal— No 
questioning, therefore, of previous conviction — 
Reference— Procedure. — The accused was tried 
by a Court of Sessions on the charge of theft 
of a cap, but wasacquitted by the jury. Owing 
to this verdict, the Sessions Judge wasdisablcd 
from asking the prisoner about his previous 
conviction, with which also the prisoner was 
charged. Upon a reference to the High Court 
by the Sessions Judge, held that the accused 
was guilty of the offence of theft and that the 
case should be remanded to the Court of 
Sessions in order that it might proceed to 
finish the trial by applying the procedure 
prescribed by s. 310. 2 Bom. L.R* 336. 

(2239)— S. 310 { = Crim. Pro. Code, 1882, 
s. 310. — Proof of previotis convictions) — In a trial 
by jury or with the aid of assessors, the record 
should invariably show that reference to a 
previous conviction has not been made until 
the subsequent offence has been found proved 
against the accused. 12 C.L.R. 555. 

(2240) — S. 310— Jury being infopned of pre- 
vious conviciioji before taking Dieir verdict Ofi 
substantive offence. — Where a Judge informed 
the jury, before he took their verdict on the 
-substantive offence that the accused was 


i 


Grim. Pro. Code (Acts Y of 1898, X of 1882f 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

charged as an old offender, held, that ho acted 
in direct violation of s. 310 of the Code* 2 
Weir 393. 

(2241) — Ss. 310, 343 andSll — Previotis con- 
victions how to be proved. — Examination of 
accused to prove such convictions, whether pro- 
per — Evidence Act, s. 91. — Previous convic- 
tions should, regard being had to the provisions 
of s. 93, Evidence Act, and s. 511, Crim. Pro. 
Code, be proved by copies of judgment or ex- 
tracts from judgments or by any other docu- 
mentary evidence of the fact of such previous 
conviction ; and the examination of the accus- 
ed in respect of those convictions is, having 
regard to s. 342, Crim. Pro. Code, without 
legal warrant or justification. A" Sessions 
Judge is, however, justified, under s. 310, Crim. 
Pro. Code, in passing sentence on the accus^ 
on an admission by him of previous convic- 
tions, and such sentence should not be inter- 
fered with,^ unless the accused has been pre- 
judiced by the irregularity in the enquiry 
the previous convictions. 28 C. 689 = 5 C W- 
N. 670. [R.. 28 B. 129 ; 3 L-B.R* 208]. 

(2242)— 55. 310 {a), 537 ( = 5S. 3l0{a), 537, 
Crim. Pro. Code, 1882)— Material irregula- 
rity. — Where a Sessions Judge had at one and 
the same examination of the prisoner, after 
the evidence for the prosecution had been taken, 
enquired from him what he had to say on the 
charge of theft and also on the charge of 
having been previously convicted, held, that 
this irregularity could not affect the conviction 
of the accused, if it had not occasioned a failure 
of justice. 13 C.L.R. 110. 

(2243)— 5- 310 { = Crim. Pro. Code, Act 
1882, s. 310)— Penal Code, s. 75 —Truil by 
jury — Procedure- — Where in a trial by » 
Sessions Judge and jury, one of the 
was allowed to state that he bad heard tna 
the accused was an old convict, and itappear 
that the jury were aware of the 
conviction before they gave their verdict, 
that the accused might have been 
by the contravention of the provision in s. 
of the Crim. Pro. Code, and that there sbouia 
be a new trial. A.W.N. 1890, 12. 

(2244)— S. 310— See PREVIOUS CONVICTION. 
A.W.N. 1886, 47. - 

(2245)— S. 310— See No. 2223. supra, and 
No- 2349, infra. 

S. 321 ( = 1882, a. 321; 1872, 8-400; iWI- 

8.329). _ . 

(2246)— Ss. .321, 324— ASSESSORS. W- 
Un. Cr. C. -304. 

S. 322 ( = 1882, 8. 322; 1872, s. 401. 

para 1 : 1861, s. 380, paral). 

(2247)— Ss. 322 and 323— See ADVOCAT*:. 
L.B.R. (1872—1892), 260. 

S. 3S3 ( = 1882, fl. 323; 1872, s. «*• 

para 2). 

(2247-/1)— S. 323— 5« No. 2247, supra. 

No. 2712, infra. 
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Crim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872. XXV of 1861 aod Ylll of 1869) 
— contioued. 

S. 324, paras 1 to 5 { = 1882, s. 324; 1872, 

8. 402 ; 1861, a. 331) ; and paras 6 and 7 
( = 1882, B. 325; 1872, s. 403 ; 1861, s. 332). 

(2247-b) — S. 324 — See No. 2246, supra. 

8. 326 ( = 1882, s. 326 ; 1872, s. 407 : 1861, 

a. 336). 

(2248)— S. 326 ( = Crim. Pro. Code, 2872, 
s. 407) — Dutp of issuing a precept. — The duty of 
issuing a precept, which is imposed on the Court 
of Sessions by s. 407, Crim. Pro. Code, 1872, 
cannot legally be performed by a Subordinate 
Judge in temporary charge of the current duties 
of the Sessions Judge. Rat. Un. Cr. C. 148. 

(2249)— Ss. 326, 327 ( = Crim. Pro. Code, 18S2, 
ss, 326, 327) — Appointment of assessors outside 
persons summoned. — The Sessions Judge has 
no power to select any one to act as an assessor 
who has not been summoned under s. 826 or 
s. 327, Crim. Pro. Code. A.W.N. 1894, 207. 

(2449-a) — S. 326 — See No. 2038, su}rra. 

S. 327 ( = 1882, 8. 327 ; 1872, 8. 410 ; 1861, 

8. 338). 

(2249-0)— S. 327~See Nc. 2249, supra. 

S. 332, paras 1, 2 and 4 ( = 1882, s- 332; 

1872, B. 414 ; 1861. s. 354) ; para 3. new. 

(2250)— S. 332 — Service of summons on ser- 
vant of juror — Crim. Pro. Code, Act XIV of 
1882, s, 70. — On the analogy of s. 70 of the 
Orim. Pro. Code, a service of summons on a 
juror, in order to bo sufficient to make him 
liable under s. 332 of the Crim. Pro. Code, 
cannot, outside the Presidency towns, be effect- 
ed on his servant. A.W.N. 1899, 13. 

S.334 ( = 1882, B. 334). 

(2250-a)— S. 334— Nos. 241,1761. sM^jra. 

8. 337 ( = 1882, s. 387; 1872, s. 347 ;1861, 

8. 209). 

See Accomplice. 

See ACCUSED Person. 

See Approver. 

See Pardon. 

(2251) — S, 337 — Scope of. — This section docs 
not contemplate either that the District Ma- 
gistrate should delegate the tender of pardon 
to a Subordinate Magistrate who has no con- 
^rn whatsover with the case, or that the said 
Magistrate should record informal statements 
which are not and could not be admissible as 
evidence. In a case where the tender of par- 
don must be regarded as a tender by the Dis- 
. ^i^^gistrate, who examined, as witnesses 
m the case, the persons who had accepted tho 
tender, the District Magistrate was debarred 

from trying tho case himself. 
The Magistrate’s order releasing on bail the 
persons who had accepted the tender was 
wrong, because they were not already on bail 
at tho time. 18 C.P.L.R. Cr. 7. 

(2252) — S. 337 — Pardon tendered — Peasons 
to oe recorded.-— When a Magistrate tenders a 


Crim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872. XXY of 1861 and YIII of 1869) 
— continued. 

pardon under the said section, he is bound to 
record his reasons for doing so. U-B.R. (1897 
^1901). Yol. I. 81. 

(2253)— 5s. 337, 339 ( = Crim . Pro. CodeJ8S2, 
ss. 337, 339) — Tender of pardon, effect of . — 
When A pardon has once been tondorccl and 
accepted, the person to whom it is tendered 
should be examined as a witness in any case 
arising out of the same transaction, and should 
not be committed for trial for any oSence aris- 
ing out of the same circumstances, unless he is 
guilty of the misconduct referred to in s. 339. 
2 Weir 394. 

(2254) — 5, 337 { = Crim. Pro. Code, 1882, 
s. 337) —Condition of pardon, — The only con- 
dition on which pardon could be tendered to an 
accused person is the one specified in s. 337 of the 
Crim.' Pro. Code. It cannot be stipulated that 
the accomplice should testify to having been 
present when the crime was committed. Rat. 
Un. Cr. C. 612 = Cr. Rg. 34 of 1392. 

(2255)— 5. 337 ( = Crim. Pro. Code, 1882, 
s- 209) — Poiver to tender a conditional pardon. 
— The power to tender a conditional pardon 
under s. 209, extends to cases triable by the 
Magistracy concurrently with the Court of Ses- 
sions. SM.fl.C. App. 2. 

(2256)— 5. 337 ( = Cri»i. Pro. Code, 1861, 
s. 209) — Power under the section, when exer- 
cisable. — The power given to a Magistrate, 
under s. 209, cannot properly be exercised ex- 
cept with a view to tho committal of a case for 
trial before a Court of Session. 3 U.H.C. App. 
4. 

(2257) — 5. 337 — Non-fiilfibnent of conditions 
of pardon — Trial of approver. - Nothing can bo 
I done against an approver who has not complied 
1 with the condition on which the tender of par- 
don was made to him, until after the case in 
the Court of Sessions has been finished ; then 
I his trial should be commenced de novo. 23 B. 
493. [2?’.. 13 C.P.L.R. 123. 4 Bom. L.R. 

826. 5N.L.R. 134 ; .42)p/.. 24 M. 321=2 Weir 
396 ; li., 3 Bom. L.R. 271 = 25 B. 675, 52 P. 
L.R. 1903 = 4 P.R. 1903 Cr., 6 O.C. 236. U. 
B.R. 1907, 4th Quarter, Crim. Pro. Code, 

! p. 7 = 14 Bur. L.R. 306 = 7 Cr. L.J.b245] . 

(2258) — No action can be taken against a 
person who has accepted a pardon, for breach 
of the conditions on which the pardon was 
tendered, until after the case in the Court of 
Sessions has been finished. 4 Bom. L.R. 826. 

(2259) — Ss. 337 and 339 — Tender of pardon — 
Breach of the conditions — Trial — Commitment 
of person to whom pardon tendered — Penal 
Code, s. 104 — Person accepting pardon to be 
I made available as witness. — It is the intention 
of the law that a person to whom a tender of 
pardon has been made should not be tried for an 
alleged breach of the conditions upon which 
j the pardon was tendered until the original case 
I has been fully heard and determined. No 
prosecution for the offence of giving false 
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Crim. Pro. Code (Acts Y of 1898, X of 1882r 
X of 1872, XXY of 1861 and YIll of 1869) 

— continued. 


evidence in respect of a statement made by a 
person who has accepted a tender of pardon 
should be entertained without the sanction 
of the High Court. A person who has accepted 
a tender of pardon by a committing Magistrate 
ought to be made available as a witness for 
examination before the Sessions Court. It is \ 
therefore wrong to proceed against him for a 
breach of the condition on which the pardon 
was granted until after the conclusion of the 
case in the Sessions Court. 27 C. 137. [i?., 

13 C.P.L.R. 123 ; D.. 2 Weir 396 = 24 M. 
321]. 

(22c0) — S. 337 — Teyider of conditional pardon 
— Witluiraical of the pardon by the committiiuj 
Magistrate ivithout placing theperson before Ses- 
sions Judge for giving his evidence — Validity . — 
Trial of approver — When pardon to be with- 
drawn and by ivhotn — Good faith. — S. 337, 
cl. (2), Crim. Fro. Code, requires that every person 
accepting a tender of pardon ‘‘ shall be exa- 
mined as a witness in the case.” The words 

in the case ” are purposely used so as to in- 
clude the preliminary inquiry and do not refer 
to the trial only. Where an approver, when 
examined in the preliminary inquiry, keeps back 
material evidence within his knowledge, the 
Magistrate can withdraw the pardon, and it 
is not the duty of the prosecution to put him 
forward as a witness in the Sessions trial. 
[F., U.B.R. 1907, 4th Quarter, Crim. Pro. 
Code, p. 7 ; R.. 153 P.L.R. 1905 = 41 P.R. 1905 
Cr.] . When a pardon is revoked, nothing should 
be done against the per.son who so forfeits it, 
until after the trial of the other accused is over, 
and then his trial should proceed de novo. [R,, 8 
•Bom.L.R. 740 = 30 B, 611, U.B.R. 1907, 4th 
Quarter, Crim. Pro Code, 7.] When a pardon has 
been tendered and has been accepted, the 
utmost good faith must be kept on both sides, j 
Good faith is broken if the witness does not 
disclose the truth to the Magistrate, and the 
conditional pardon may be at once with- 
drawn as soon as good faith is broken. The 
Crim. Pro. Code does not specify by whom a 
pardon may be withdrawn. Ordinarily the 
authority, which makes an offer, has the 
power of withdrawal. The proper authority, 
therefore, to withdraw a pardon is the authority 
which granted it, even after the trial has been 
held in the Sessions Court. 24 H- 321 = 2 Weir 
396. 

(2261) — The authority which tendered a 
pardon has the power to revoke it where there 
arc grounds for it. 3 O.C. 191 ; fA.W.N. 
1895, 163 and 24 C. 492, R.). 

(2362) — S. 337 — Pardon — Cnsenoi triable ex- 
clusively by Court of Session or High Court — 
Evidence of approver. — It is only in cases . 
triable exclusively by the Court of Sessions or 
the High Court that a pardon can be lawfully < 
granted to an accused person. It is illegal to ' 
convert an accused person into a witness ex- ! 
cept when a pardon has been lawfully granted, ; 
and the deposition of an accused person, to ' 
whom a pardon has been tendered for an offence i 


not exclusively triable by a Court of Ses- 
sion or High Court, cannot be considered 
against other persons accused of such offence. 
52 P.L.R, 1902. 

f2263.) — Where the offence is not one triable 
exclusively by the Court of Session or the 
High Court, a pardon cannot be granted 
under s. 337. The evidence of ac accomplice 
who is illegally pardoned and made a witness 
must be excluded in such a case. L.B.R. 
(1893—1900), 51. 

(2264)— HeW by the Full Bench: — The 
effect of the words, ” such offence ’* in s. 388, 
is to restrict the scope of the section to the offen- 
ces referred to in a. 337, viz., offences triable 
exclusively by a Court of Session or the High 
Court. A Sessions Judge cannot tender a 
pardon to an accused, under s. 338 of the 
Code of Crimin.al Procedure, when the offences 
for which he has been committed are not 
triable exclusively by the Court of Sessions. 

10 H.L.J. 147, F.B. 


(2265)— S. 337— Pardon— Pardon by Local 
Government outside s. 337 of the Crim. Pro. 
Code — Pardon withdrawn arid accused convict- 
ed — .Acquittal when ?io breach of condition of 
pardon is shown . — When the Local Govern- 
ment sanctioned the pardon of the awused 
outside the provisions of s. 337 of the Crimipal 
Procedure Code, on condition of his making 
fa full disclosure of all the facts connects 
with the case within his knowledge, and the 
pardon was cancelled and the accused was 
sccutcd and convicted subsequently for 
offence with which he was originally cha^e^ 
held, that it was not shown that the accused 
had failed to act up to the conditions of 
pardon, that he was entitled to be acquitt^. 
and that he should not have been prosecuted. 

126 P.L.R. 1902. 

(2666) — S. 33?—Pardon, tender of^^vtdenee 
Act, ss. 24 and 133 — Confession by an 
plice — Admissibility of evidence— 111^0*^^ * 
ment or threat— Withdrawal of case 
acciised— Discharge. — S. 337 of the Crim. • 
Code requires a Magistrate, who 
don, to record his reasons for so doing. > . ' 

however, the facts, which led up to the ’ 

appear on the record, the omission to sW 

reasons is, not only not an JiSceed- 

even an irregularity which vitiates 

ings. The tender of a pardon ^y 

ment. though of doubtful 

iu no way be regarded as an 

threat, illegally held out to an bis 

to disclose or withhold any matter j 

knowledge. Where the PubUc 

in a petition under s. 409, (.run. 5^^ 

withdrawing a case against one of tne 

persons and the application and 

^ch person became a competent witn^ 

his evidence was admissible, 

formal order of discharge was recorded. 9 • 

224 = 5 Cr. L. JT. 142. 
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X of 1872, XXY of 1861 and YIIl of 1869) 
— continued. 

/2267)— Ss. 337, 333 and 339— Wlien person 
to xohom pardon tetxdered liable to conviction . — 
A person, to whom a pardon has been tendered, 
cannot again be convicted of the same offence 
for which the pardon was tendered, unless it 
has been found that he has not complied with 
the conditions on which the tender was made 
In the absence of such a finding, the conviction 
is bad, aud the Court which has to decide 
whether he is liable to punishment for the 
offence, is the proper authority to decide 
whether such liability has been incurred. 3 0. 
C. 245. 

(2368) — Ss- 337, 339— Approver — Approver 
retracting his confession at preliminarxj in* 
^ttirjf — Procedure — Confession not admissible 
in evidence . — When, during a police investiga- 
tion, a pardon was granted to one of two per- 
sons accused of murder, and he made a con- 
fession implicating himself and the other ac- 
cused but retracted it when examined by the 
committing Magistrate in the course of the 
preliminary enquiry, held, that either of the 
two courses could have legally been then adopt- 
ed. Either the approver and the other accused 
should have been tried of the offence, begin- 
ning the trial de novo, or the other accused 
should have been tried and the approver ex- 
amined as a witness, and, in case of his nob 
speaking the truth, his trial must bo ordered 
separately. When a pardon to an approver is 
revoked at any stage before the final trial, no 
part of his confession as an approver can be 
utilised against himself, much less against 
anv one with whom he is jointly tried. 32 
PX.R. 1903. (20 A. 529, 5 P.R. 1889, F.\ 136 

P.L.R. 1902, 23 B.493, li.), 

(2269) — 5s. 337, 339 — Revoking tender of 
pardon— Accused refusing to make a statement 
—Commitment — legalitg o/.— An accused, who 
had an opportunity of cross-examining the 
prosecution witnesses, was tendered a pardon 
on condition of his making a true disclosure. 
After accepting that pardon, he refused to make 
any statement saying that he knew nothing. 
The Magistrate revoked the pardon and com- 
mitted him to the Court of Sessions. Held, 
that the commitment was perfectly legal. 

3 A.L.J. 615=: A.W.N. jgoe, 258:= 29 A. 24 = 

4 Cp. L.J. 142. 

(2270)-“5s. 337 and 339 — Approver — Grant of 
conditioyial pardon — Disclosure of facts within 
tw approver’s knotoledge — Recantation of the 
SMteinent in cross-examination before the 
oesfiorw Court —Forfeiture of pardon — Trial of 
approver for the principal offence — False 
^*dcnce— Procedure . — The accused, under a 
^rdon given to him by the committing ! 
Magistrate, under s. 337 of the Code, made 
a full and true disclosure of the whole of the 
®**^®'^M8tance8 within his knowledge relating [ 
to the offence. He stuck to his story in his 
euminatioD-in-chief before the Court of Ses- i 

during his cross-examination, be 
fosued from his statement. At the conclusion of 

89 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872. XXY of 1861 and YlII of 1869) 
— continued. 

the trial, which ended in the conviction of his 
accomplices, the accused w.as sent by the 
Sessions Judge in custody to the committing 
Magistrate with an order directing that he 
should be committed for trial for the principal 
offence. The Magistrate accordingly withdrew 
the pardon and committed the accused to the 
Court of Session, where he was convicted on 
what was described as his plea of guilty. 
Held, by Aston. J. (1) that the Sessions Judge 
had no authority, under the Code, to order 
the accused to bo committed for trial for the 
principal offence, in respect of which a pardon 
had been tendered, and that his trial was 
conducted with material irregularity, which 
seriously prejudiced the accused and occasioned 
a failure of justice : (2) That the question 
whether the pardon was in fact forfeited should 
have been enquired into and decided at tlie 
trial of the accused before he was called upon 
to plead to the charge of the principal offence. 
Held, by Denman. J. (l; that the Sessions 
Judge had no power to pass an order directing 
the forfeiture of pardon granted to the accused ; 
12) that the procedure adopted by the Sessio)is 
Judge was wrong and illegal. Per Aston, J. — 
S. 339 of the Code, contemplates a pardon being 
forfeited under it. but. neither in it nor in any 
other part of the Code is it enacted that the for- 
feiture of a pardon depends upon the opinion 
of the Judge or Magistrate, trying a case in 
which the occasiouiilly pardoned accomplice has 
agreed to make a full and true disclosure. It 
is, therefore, open to a pardoned accomplice, if 
placed on trial as an accomplice, who has for- 
feited the pardon already accepted by him, to 
plead in bar of trial that he did comply with the 
condition on which the tender of pardon was 
made, and such plea in bar of trial would 
have to be gone into and decided before the 
accused is called on to enter his plea in defence 
to the charge of having committed the offence, 
in respect of which the pardon was tendered! 
The section does not enact that a person who 
has accepted a tender of pardon, renders him- 
self liable to be tried for the offence, in respect 
of which pardon was tendered, if he gives false 
evidence. What the section says is that he 
renders himself so liable (or forfeUs the pardon) 

I if. by giving false evidence, he has not cora- 
I plied with the condition on which the tender 
j was made. Per Beaman, J. — A pardon is 
offered upon two main conditions, first, that an 
I a^omplice shall make a full, second a true, 
disclosure of all ho knows about the crime, and 
the pardon is forfeited by his failure to com- 
ply with these two conditions in two corres- 
ponding way's, first by concealing some material 
fact, that is to say, by not making a full, or by 
giving false evidence, that is, by not making a 
tru", disclosure. The words “false evidence” 
must be read subject to the limitations of their 
context, as defining one of the modes of non- 
corapiiance with the conditions of the pardon, 
and not in their fullest literal sense. At the 
termination of the trial, in which the pardon is 
given, the accomplice must bo discharged by 
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Crim. Pro. Code (Acts Y of 1898, X of 1882. 
X of 1872, XXV of 1861 and YUl of 1869) 

— continued. 


the Court. Then, if so advised, the Crown 
may re arrestand proceed against him for the 
offence, in respect of which he was given a 
coudition.al pardon. When put upon his trial 
for that offence, he may plead to a competent 
Court his pardon, in bar. And that is a piea 
that the Court would be bound to bear and 
decide upon, before going further and putting 
him on his defence. In deciding it. the Court 
would have to raise the issues whether he had 
or had not complied with the conditions of the 
pardon ; and whether he had or had not made 
a full, and a true, disclosure of the whole facts, ! 
and where, after having admittedly done that, 
he had at a later stage recanted, whether that 
recantation amounted to giving false evidence 
within the meaning of s. 339 of the Code and | 
worked a forfeiture of the pardon. 8 Bom. L. 

R. 740 = 4 Cr. L.J. 346^^30 B. 611. 

I 

(2'27i) — 5s. 33T and 339 — Tender of pardon 
— Fulfilment of condition by iviiness by making 
true disclosure — Contradictory statement sub- 
sequently made in another case — Forfeiture of 
pardon — Committal to 5cssio7is — Trial andetyn- 
fiction — Tender of pardon, plea in bar of trial 
— Duty of jury in a jury case to decide the 
issxie — Recantation whether amounts to giving 
false eviderice and works a forfeiture of the ; 
pardon. — During the preliminary enquiry into 
a certain dacoity case, A was tendered a pardon 
under s. 337. He accepted the pardon and, j 
when examined as a witness in the case, made * 
a full and true disclosure of what was known i 
to him in connection with the dacoity. But | 
a few days afterwards, while he was examined I 
as a witness in another case connected with 
the same transaction, he made a statement ; 
which was totally contradictory of the evidence i 
given by him in the previous case. A was 
therefore recalled by the M.agistrate before ^ 
whom the first statement was made, and, 
when further examined, he adhered to the ! 
statement made in the other Court. He was | 
then committed to the sessions on a charge of I 
having taken part in the dacoity and was con> | 
victed A appealed on the ground that, the 
condition on which the pardon was granted ' 
having been fulfilled, the pardon could not be 
subsequently revoked, and that his resiling i 
from the first statement would not work a 
forfeiture of the pardon, and also contended j 
that, had he been examined at the trial in the 
Sessions Court, he was prepared to adhere to 
the first statement, and that opportunity ought 
to have been given him of doing so. Held. 
that the prosecution was not bound to examine 
the accused as a witness in the Sessions Court, 
■after he ha? resiled from his original statement 
before the Magistrate and thereby shown that 
he was a witness on whose evidence no le- 
iliance could be placed. Held also, when 
a person has been pardoned and has afterwards i 
been placed on his trial for the offence, on an ! 
allegation that he has forfeited the pardon, it j 
is open to him to plead the pardon in bar of the | 
trial, and the Court (i.e., the jury in a jury ! 


case, and the Judge in other cases) must first 
trv’ the issue as to whether the accused has, in 
fact, forfeited the pardon. Held further, that 
a witness who. after accepting a tender of 
pardon, makes a full and true disclosure, is 
not at liberty to subsequently contradict his 
statement or deny its truth, without any fear 
of forfeiting his pardon ; that as A, in the 
present case, after having made a true dis- 
closure, h.ad at a late stage recanted, the 
recantation amounted to giving false evidence 
within the moaning of s. 339 and worked a 
forfeiture of the pardon. 7 .M.L.T. 12i. 

(9272)— 5s. 337, 339~Pardon, acceptance of, 
by accomplice — Forfeiture of pardon — Trial of 
accused for offence for which pardon was accepted 
— Duty of Court — Trial of preliminary issue. 
Under s. 337, Crim. Pro. Code, pardon bad been 
tendered to, and accepted by, an accomplice* 
The Jlagictrate who tried the persons impli- 
cated by the accomplice, examined the latter 
as a witness in that cjise, and, finding that his 
evidence was unavailable and that his state- 
ment, as approver, was not sufficiently corrobo- 
rated, cancelled the pardon and ordered him to 
be tried for the offence of dacoity, in which on 
his own statement as approver, ho had token 
part. At his trial thereon, in the present ciwc, 
he pleaded, before the Magistrate, that 1^ 
pardon could not bo said to have been 
under s. 339 of the Code as he had not failea 
to comply with the conditions on which tlw 
tender was made ; but the Magistrate convic 
cd him without any reference to the 
raised by him. Held, following 31 P.R* 1 
Cr., there can be no such thing, under t e 
present Crim. Pro. Code, as cancellation o 
withdraw.vl of a pardon onco tendered and ac 
cepted ; but, under s. 339, Crim. Pro. Code, snen 
a pardon can be forfeited by a person who 
accepted tender of it, if, either by wilfully c 
coaling anything essential or by giving fal^ e 
dence, he did not comply with the . 

on which the tender had been made an 
may be tried for the offence in 
which the pardon had been tendei^a on j 
the pardon had been so forfeited. The q 
tion, therefore, whether the 
to the accused had been forfeited by 
be tried as a preliminary issue and deci J 
the Court, before which he is put ^ 
and, until it is disposed of against the a » 

he cannot be tried and convicted - 

offence for which he received t^ PJ r, 'r, J. 

P.R. 1903 Cr. = 40 P.L.R. 1806=3 Cr* 

942. 

(2273)— Ss. *33?, d 39 -Par^, forf^re^ 
^Approver— Statement made 
accepting pardon., if admisstble ^ 

against him on forfeitMve of ^rdo^ T^hnstoi*** 
She Full Bench {Chalterji and 
IJ, concurring with the ^* 1 ,- ease 

J. as expressed in the order a 

to the FnU Bench), Kensington and ^ 

JJ.. dissentienU that, when a 337 

tendered and accepted by a person un 
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Crlm. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and YlII of 1869) 

— continued. 

•of the Crim. Pro. Code and a statement is 
made by him before a Jlagistrate, which is 
materially incomplete or false and he is subse- 
■quently tried for the offence of which pardon 
was granted to him, without being examined 
as a witness under s. 387 (2) of the Code, the 
-statement made by him is admissible in 
evidence against him at his trial for the 
offence. 153 P.L.R. 1906 = 41 P.R. 1905 Cr.= 
^ Cr. L.J. 55. 

(2274) — S$. 33Ty 339 mui 342 — Accomplice 
do whom pardon has been granted— Competencif 
to give evidence.— An accomplice, to whom the 
Local Government has made a promise not to 
prosecute and by whom the promise has been 
•accepted, after the commencement of the trial, 
is not a competent witness. Such grant of 
pardon does not alter the position of the ac- 
•complice as nn accused person, and make him 
-ceaso to be an accused person. No oath could 
be administered to him. 9 P.R. 1906 Cr. = 
4 Cr. L.J. 282 = 113 P.L.R. 1907. 

(2275)— Ss. 557, 494— Withdrawal of pro- 
secution — Competency to testify. — A person 
whose prosecution has been withdrawn under 
•s. 494, Crim. Pro. Code, can be examined as a 
witness in a case in which he had been accused. 
A number of accused were charged before a 
Magistrate with a criminal offence. During the 
conduct of the trial, the Public Prosecutor, 
with the consect of the Magistrate, withdrew 
from the prosecution instituted against two of 
them, and they were discharged by the Magis- 
trate. Held that the two persons so discharged 
were competent witnesses. 25 B. 422 = 2 Bom. 
-L.R. 1095. 

(2276)— S. 557 ( = Grim. Pro. Code, Act A' of 
2882, s. 557) — Tender of pardon to accomplice 

Authority compete'nt to revoke. — Where a 
first class Magistrate has tendered a conditional 
pardon to an accomplice and examined him as 
a witness, the only authorities by which the 
^rdon can be formally withdrawn are the 
Magistrate himself before the commencement 
•of the trial by the Sessions Court and the 
■Sessions Judge who can, if he finds the condi- 
tion of the pardon not fulfilled, direct the 
■commitment of the accomplice for trial for the 
■original offence. The District Magistrate has 
DO jurisdiction to withdraw the pardon. A.W. 

1895,163. [Not F., 3 O.C. 191]. 

(2277)— S. 557 i = Crim. Pro. Code, Act X of 
2872, s. 34 ^) — Applicability. — The tender of 
jardon is restricted by a. 347 of the Crim- Pro. 

to offences described as triable exclusively 
by a Court of Session. A.W.N. 1882, 240. 

(2278)— Ss. 337—339. 342— Sec ACCOM- 
PLICE, 21 P.R. 1904 Cr. 

(2279) — 8. 837 — See BUR. ACT I OF 1899, 

8- 8, X L.B.R. 62. 

(2280)— 8a. 337, 839 and 486— See APPBO- 
’VBR, 1 P.R. 1898 Or. 


Crim. Pro, Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 
— continued. 


(2281)— Ss. 3.37, 3G4, 434— See Charge TO 
Jury, 17 C. 642. 

(2282) — S. 337 — See Commitment to 
Sessions Court, 5 P.R. 1899 Cr. and 3 P.R. 
1904 Cr., A.W.N. 1891, 182. 


I (2283) — S. 337— See DISTRICT Magis- 
: TRATE, L.B.R. (.1.893—1900), 323. 

(2284.2-285)— Ss. 337, 339— St>e PARDON, 3 
i P.R. 1897 Cr., 3 P.R. 1898, 3 B.H.C. Cr. 59, 

' 15 P.R. 1895 Cr. 

(2286-2288) — Ss. 337, 339, 539 — See Pardon, 
1 P.R. 1898 Cr. 

, (2-289) — Ss. 337, 529 — Sec PARDON, 20 A. 40. 

(2289-n)— S. 337— See Nos. 170, 1122, 1140, 

1 1333, 13.35, 1397. 1893, 2180. 2217, supra, and 
No. 2360, infra. 


S. 338 ( = 1882. s. 338 ; 1872. a. 348 ; 1861, 

, 8 . 210 ). 

See ACCOMPLICE. 

See ACCUSED PERSON. 

I See .Approver. 

I 

See PARDON. 

I (2290)— S. 338 { = Crim. Pro. Code, Act X of 
{ 2872, s. 343) — Pardon illegally tendered 
by committing Magistrate— Effect. — Where a 
second class Magistrate tendered pardon to one 
of the persons accused of murder before him 
1 without the sanction of the District Magistrate, 

: and the Sessions Judge, before whom this 
person was not brought as accused, found on 
evidence that he was implicated in the murder 
and also that his evidence was likely to be 
material to the case, held that the Sessions 
Judge could himself tender pardon under 
s. 348 of the Crim. Pro. Code. A.W.N. 1882. 
241. 

(2291) Ss. 338, 339 [~Crim, Pro. Code, 
Act X of 1872, ss. 348, 349) — Withdrawal of 
j^ardon after examinittg accused. — Where a 
Sessions Judge offered a pardon to one of the 
accused persons, examined him as a witness 
against the others, then revoked the pardon 
and tried and convicted him, held that the 
procedure was altogether irregular. A.W.N. 
1882. 31. 

(2292) — S. 338 — See PRACTICE AND PROCE- 
DURE. A.W.N. 1884, 147, 

(2292-a)— S. 338— iSee Nos. 170, 2267, 2278, 
supra. 

S. 339 ( = 1882, a. 339; 1872. a. 349 ; 1861, 

s. 211). 

See Accomplice. 

See Accused Person. 

See Approver. 

See Pardon. 
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Crim. Pro. Code (Acts V of 1898, X of 1882, 
X of 1872. XXV of 1861 and YIIl of 1869) 

— continued. 

(2293) — S- 339 — Pardon, tender of — Trial oj 
apinovei — Withdravml of pardon — Forfeiture of 
pardon . — It cannot be laid down as a general 
rule that a Magistrate who tenders a pardon to 
an accused person has no jurisdiction to commit 
him before the close of the trial of the other 
accused, since the Legislature, by using a 
general term like “ case ” in s. 339, Crim. Pro. 
Code, instead of the word “trial” meant to 
abstain from laving down any such rule. [2?., 
14 Bur. L.R. 306 = 7 Cr. L.J. 245 = U.B R. 1907, 
Crim. Pro. Code. 7. 32 M. 173, 5N.L.R. 134.] 
In s. 339, the word: “withdrawn ” in the Code 
of 1882 has disappeared and been replaced by 
the word “ forfeited ” As the law now stands, 
the question is whether the accused has forfeited 
his pardon by some act of his own, not whether 
the Magistrate has validly withdrawn it. The 
question is one of fact on which it is clear that 
the Magistrate may hold one opinion and the 
Sessions Judge another. The Sessions Court 
has to determine for itself, on the evidence be- 
fore it, whether the p.irdon has been forfeited ; 
for, if not, the accused who has accepted such 
pardon, cannot be tried. 25 B. 675 = 3 Bom. 
L.R. 271. [F., 32 M. 173; it., 153 P.L.R. 
1905 = 41 P.R. 1905 Cr.] 


(2294)— .S. 339 ( = Criw. Pro. Code, 1882, 
s. 339i — Withdrairal of conditional pardon . — 
Under s. 339, a conditional pardon should be 
withdrawn by the authority which granted it, 
and not by the High Court. 24 C. 492. [J^., 2 
Weir 396 = 24 M. 321. 19 P.R. 1901 Cr.; R., 
3 O.C. 191 ; D., 149 P.L.R. 1901, 31 P.R. 
1904 Cr. = 176 P.L.R. 1905]. 


(2295)— S. 339 — Pardon tendered by Dt. 
Magistrate and accepted by approver — Sessions 
Judge ordering commitment of approver on his 
retracting his statement — Legality of commit- 
ment.--ln a case, triable exclusively by the 
Court of Sessions, an approver was offered 
pardon on the condition of his making a true 
statement of facts of the case. The approver 
.accepted the pardon and made a statement 
which ho afterwards retracted. The .Sessions 
Judge, trying the case, ordered the approver to 
be committed to the Court of Sessions for not 
fulfflling the condition on which the pardon 
was granted. It was contended that the 
pardon could be withdrawn by the Dt. Magis- 
trate only and therefore the commitment by 
order of the Sessions .Tudge was illegal. Held, 
that the contention had no force. The Sessions 
Judge was competent to order the approver 
to be committed to the Court of Sessions when 
he was of opinion that he had forfeited the 
pardon. No withdrawal of pardon is necessary 
before the approver is ordered to be tried for 
the original offence in respect of which pardon 
was granted. 176 P.L.R. 1905. 


(2296) — S. 339 {3)— High Court, sanction of, 
under — Necessity for a motion on behalf of 
the Crown — Prosecution of approver . — If the 
sanction of the High Court is desired under 


Grim. Pro. Code (Acts Y of 1898, X of 1882» 
X of 1872. XXY of 1861 and YlII of 1869) 

— continued. 


s. 339 (3), Crim. Pro. Code, there should be a 
motion on behalf of the Crow'n. 5 M.L.T. 16^ 
= 32 M. 47 = 1 Ind. Gas. 207. 

(2297)— Ss. 339 and 477- See APPROVEB, 42 
P.R. 1884 Cr. 

(2298)— S. 339— See PARDON, 19 P.R. 1901 
Cr.. 24 P.R. 1902 Or., 34 P.R. 1902 Or., 69 
P.R. 1905 Cr. 


(2298-n)— S. 339— See Nos. 1332, 1335^ 
1397 , 2253, 2259 , 2267 , 2268 , 2269, 2270, 2271, 
2272, 2273, 2274, 2278, 2280, 2285, 2286. 2291, 
supra. 

S. 340 ( = 1882, 8. 340 ; 1872, s. 18B, paras 1 

and 2 ; 1861, s. 432). 


See ACCUSED Person. 

See DEAF AND Dumb Person. 
Sec Pleader. 


(2299)— Ss. 340, 341 { = Cr\m.Pro. Code, 
1872, s. 186) — Scope of section. — S. 186 of the 
Crim. Pro. Code is intended to provide for 
in which the accused person is deaf and dunib» 
or, from ignorance of the language of the conn* 
try and the want of an interpreter, is 
to understand or make himself under9t<w I 
and, in such cases, the High Court would order 
the prisoner to be detained during Her Majesty s 
pleasure. Rat. Un. Gr. C. 151. 


(2300) — S. 340— Trial of a deaf at^dumbman 

-Summary trial — Reference to High Couri.^ 
7here the accused is deaf and dumb, it is 
)nvenient to try him summarily* In 
case, an attempt should be made to find o 
hether the accused has any friends or re 
ves, who are accustomed to communica 
ithhim. The Magistrate should T 

airies about his antecedents, ordinary ni 
life and the manner in which he 
unicated within the ordinary affairs o 

Bom. L.R. 849 = 4 Cr. L.J. 444. 

;2301)— S. 340 ( = Crim. Pro. Code, 

■Accused, a deaf and dumb person, in 
mrt, under the circumstances of 

hich came before it under the last ‘ 

186, Crim. Pro. Code, set a^ide Jbe 

m of the prisoner, a deaf and (iis- 

id directed that he be admonished ana 

larged. 22W.R. 3SCp. 

(2302)-Under the 

se, where a prisoner, who ^ of beinS 
kd a further opportunity given “ . ^ the 

lard in defence, the Court 73 Cr* 

nviotion by the Magistrate. 22 W-K- ^ 

(230-3)— Ss. 340, 426, 439, a 

ro. Code, 1872, ss 186, 297, 
afand dumb p^son, understan^J^^^^^ 
gs — Previous convicitions - ^ persoo 

ons Court.— In the com of an Jfagis; 

was deaf and dumb, th© ^ of 

-ho tried and ^S'ptocerf- 

Shat he did not to 

A o../.,.«linfflv referred tn© c**®" 
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Crim. Pro. Code (Acts Y of 1898, X of 1882, , 
X of 1872, XXY of 1861 and YIII of 1869) I 
— continued. 

M»\giPtrate under s. 186, Grim. Pro. Code. 
The Magistrate considered that the accused | 
did understand what he was charged with. \ 
Held, that the finding of the Jlagistrate must ' 
prevail, and that s. 186 was inapplicable. 
Acting under s. 297, Grim. Pro. Code, the 
High Court set aside the order of the Deputy 
Magistrate, and. as the accused had been pre- 
viously convicted of an offence under Chapter 
XVII of the Penal Code, punishable with 
rigorous imprisonment, ordered that he should, 
under s. 315, Grim. Pro. Code, be committed for 
trial to the Sessions Court, 19 W.R. 37 Cr. 

(2304)— S. 540 ( = Crim. Pro. Code, 1801, ' 
5 . 43^) — Agent of accused in Criminal Court — 
Appellate Court. — S. 432 of the Crim. Pro. Code, 
entitles a prisoner to authorize any person to 
be his agent in any Criminal Court. Rat. Un. , 
Cr. C. 1. 

(2305) — The provisions of s. 432 of the Crim. 
Pro. Code do Jiot apply to an appellate Court, i 
The appellate Court is bound, under ss. 417 and ; 
419, to hear aa agent on behalf of an appellant. 
Rat. Un. Cr. C. 29 = Cr. Rg. 22—2—1870. 


(2306) — S. 340 i = Crim. Pro. Code, 1801, as 
a^nded by Act VIll of 1809, s. 43'.!)— , 
Mooktenrs, employment of , — The terms of 
8. 432 do not warrant any general rule for the 
exclusion of Mooktears in all cases, but only 
allow the exercise by Magistrates of their dis- 
cretion in each case as it arises. The Magis- j 
trates shall not, by indiscriminate exclusion of 
persons who are invested by law with a distinct [ 
professional status in criminal trials, deprive 
parties of legal aid which they could frequent- : 
V obtain at a moderate cost. 14 W.R. Cr. 

Cip. 8. I 

(2307)— S. 340 ( = Crim. Pro. Code, 1872, \ 
^•186 (U) — Unauthorised pleaders . — Under ’ 

8- 186 (2), the Crimin.al Courts are bound, in each i 
case coming before them, to exercise a discretion 
as to permitting the person nominated to 
conduct the defence, in cases where such person 
>8 not an authorised pleader. 2 Weir 400. ' 


(2^8)— 5. 540 { = Crim. Pro. Code, 1872, 
^'^^^)'—PUaders of District Mtinsif's Courts — 
Va^latnamah in criminal cfises.— A pleader of 
* District Muusif’s Court comes within the 
^tegory of “authorised pleaders,” and, as such, 
isnot required to file a vakalatnamah in criminal 
cases. 2 Welp 402. 


528 W)— 5. 540 ( = CmM. Pro Code, 1872 
?* d86)-^Deaf and dumb accused ^Conviction fo\ 
^^^•brcaking..yalidity . — Where a person agec 
^ ^8 years, whose understanding was o 
liiuited kind, and who had been dea 
and dumb from his birth, was convicted o 
house.b«»king by night, the High Court, con 
siaering the facts already stated and considerini 
j^^aat sheer hunger had driven him to breal 
nto the house and that he had never been ir 
WMt before, recommended that he should hi 
made over to his father. 7 N.W.P. 181. 


Crim. Pro. Code (Acts Y of 1898. X of 1882 

X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

(2310)— Ss. 540, 341 {^Crim. Pro. Code, 
1672, s. 186) Deference to High Court. — Under 
s. 186, it is necessary that there should have 
been a committal or conviction before a refer- 
ence is made to the High Court. Rat. Un, 
Cp. C. 180. 

(2311) — ii’5. 540, 54/, 288 ( = Crim. I’ru. Code, 
1872, ss. ISO, 249) — Cross-e.inminalio}i — De- 
fusal of right of. — Where the evidence given 
before a committing Magistrate by certain 
witnesses was repudiated, and they made 
entirely different statements before the Sessions 
Judge, and the Sessions Judge thereupon, under 
s. 249, Crim. Pro. Code, used the previous 
depositions of those persons as evidence in the 
case, audit was objected that those depositions 
ought not to be so used because thov were given 
without cross-examination, in consequence of 
the refusiil of the Magistrate to .allow pleaders 
to appear before him on behalf of the accused, 
held, that, under the circumstances of the 
case, the conviction based merely upon such 
evidence was not improper. 6 C.L.R. 53. 

(2312)— ,5s. 340, 341 ( = CVim. Pro. Code, 
1872, s. ISO) — Deaf and dumb person — Ability 
to utulersland charge — Procedure — See 19 W.R. 
Cr. 37. 

(2313)— Ss. 340, 341 (=Crim. Pro. Code, 
1872, s. 349) — Deaf and dumb person, trial of 
— Direction by High Court to be admonished of 
discharge— See 22 W.R. Cr. 35. 

(2314)— Ss. 340, 341 {=Crim. Pro. Code, 
1872, s. 349) — Deaf and dumb perso>i — Trial 
of. — Where the High Court had no doubt that 
the prisoner (a deaf and dumb person) was 
guilty ; but, before passing final orders, it gave 
the prisoner a further opportunity of being 
heard, and accordingly directed the Magistrate 
to give him notice. 22 W.R. Cr. 35. 

Where the accused was subsequently convict- 
ed by the Magistrate, the conviction was con- 
firmed by the High Court. 22 W.R. Cr. 72. 

(2315) — Ss. 340, 341, 464 — See ACCUSED 
PERSON, 5 B. 262. 

(2316) — S. 340— Sec ADVOCATE, 2 Weir 402 
= 7 M.H.C. App. 40. 

(2317)- Ss. 340, 341— See DeAF AND DUMB 
PERSON, A.W.N. 1881, 15, A.W.N. 1881. 54. 

(2317*rt)— S. 340— See Nos. 557, 577, 1543, 
supra. 

S, 341 ( = 1882. s. 341 ; 1872, s. 186, 

para 3). 

See ACCUSED PERSON. 

See Deaf and Dumb person. 

See Lunatic. 

(2318)— S. 341 — Scope of — Deaf and dumb 
accused — Understanding of proceedings . — 

S. 341 docs not apply where it is shown that the 
accused understood the proceeding.^. 3 Bom. 
L.R. 371. 
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Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 


Grim. Pro. Code (Acts Y of 1898, X of 1882,. 
X of 1872. XXY of 1861 and YIII ofi869> 

— continued. 


(2319)— 5. 341 ( = CHm. Pro. Code, 1882, 
5. 34J) — Applicability. — S. 341 of the Crim. Pro. 
Code, becomes applicable only after a convic- 
tion, and where the Magistrate finds for good 
reasons that the accused is unable to under- 
stand the proceedings. Rat. Un. Cr. C. 836. 

(2320) — S. 341 — Report to High Court under 
section when to be m^e. — S- 341, Crim. Pro. 
Code, requires that the C’ourt shall proceed to 
the end of the trial .and then report the result 
to the High Court, if a conviction follows. It 
does not empower a Magistrate to make the 
report in the middle of a trial. 4 Bom. L.R. 
823. 

(2321) — Before a reference is made to the 
High Court under s- 136, Crim. Pfo. Code. 
1872, the Judge should proceed to the end of 
the trial, and report the trial, if a conviction 
follows. 2 Weir 403. 

(2322) — The fact of an accused being deaf 
and dumb is not se sufficient to justify a 
reference under s. 341, Crim. Pro. Code. An 
attempt to make such an accused understand 
the proceedings, and the fact that he could not 
be made to understand them should appear on 
the record. 9 G.P.L.R. Cr. 38. 

(2323) — Ss. 341 and 465 — Procedure in case 
of a lunatic not able to understand proceedings 
in Court. — The fact that an accused was of 
weak intellect, and subject to constant epileptic 
fits, although not insane, was held to he suffi- 
cient proof of uusoundness of mind to show 
the probable cause of his inability to make his 
defence ; and the trial of such a person should 
be postponed under s. 465 of the Code. U.B. 

R. (1892—1696), Yol. 1. 38. 


absence of any defence for the above-mentioned 
reason. In a case of murder reported to the 
High Court after commitment to Sessions, the 
High Court, holding that no benefit was likely 
to result by his being tried by a Court of Ses- 
sions and finding that the accused, though 
guilty, was not responsible for his actions by 
reason of the unsoundness of his mind, direct^ 
the accused to he kept in the District Jail 
pending the order of the Local Government. 

27 C. 368 = 4 C.W.N. 421. 

(2326)— S. 341, proviso— Transfer of case- 
I under — Application of s. 350. — A Subordinate 
^lagistrate, before whom the accused was first 
placed for trial, took down the evidence of the 
witnesses for the prosecution and also examined 
j the accused with reference to such evidence. 
After this, records were put in for previous con- 
victions against tbeaccu.scd. Thereon, the case 
was transferred to the District Magistrate under 
! the proviso to s. 348 of the Code- The District 
' Magistrate acting upon the evidence already 
recorded, convicted the accused, who called no 
evidence. Held, on appeal, that, as the only. 

' section of the Code, which empowers one Tilag^s- 
1 trate to act upon the evidence recorded ^ 
i another in s. 350 and that section cannot bo 
held to cover this case of a transfer of a tnw 
\ from one Court to another, the conviction an 
sentence by the District Magistrate must 
aside and new trial ordered. 1 N.L.F- 187. 

(2326-a)— S. 341— 5ec Nos. 2299. 2310. 2311. 
2312, 2313, 2314, 2315. 2317, supra. 

S. 342 ( = 1882, 8. 342 ; 1872. as. 193. 250,. 

342, 343. 345 ; 1861. as. 202. 204, 273)- 

See ACCUSED PERSON. 


(2324) — 5. 341 ( = Crim. Pro. Code, 1882, 
s,341) — Reference under section — Duh/ of Magis- 
trate. — In submitting a case to the High Court 
under s. 341, Crim. Pro. Code, the Magistrate 
must state his view of the conduct of the dumb 
accused in the commission of the offence, and 
take some evidence regarding the previous 
history and habits of the accused. There must 
also be a finding whether the accused was 
capable of understanding and did in fact under- 
stand the nature of the proceedings and 
whether he understood the purport of the evi- 
dence given by the witnesses, and whether he 
wanted to call witnesses, in his defence. Rat. 
Un. Cr. C. 696 = Gr. Rg. 26 of 1894. 

(2325) — S. 341 — Reference under the section 
— Findings of Magistrate — Power of High 
Court to pass final order. — ^In a case referred 
under s- 341, the Legislature seems to have 
contemplated that there should be a finding by 
the Magistrate, either by what' is called a con- 
viction or commitment, that prima facie, that 
is to say, on the evidence for the prosecution, 
an offence has been committed, and that the 
aoouaed, though not insane, cannot be made to 
understand the proceedings, and the High 
Court is competent to pass sentence in the 


See Examination of accused. 

(2327) — S. 342 {-Crim. Pro. Code, 
342)^Scope of.— It is not for the 
icertaining what witnesses the accusw in 
) call, or what evidence they 
hat his defence is, th.at a Court is _ 

ithorized in examining an 
342. A Court is only HUthon^ 

im “for the purpose Jena, 

ay circumstances appearing m the ' . 

jainst him.” “ The evidence” m that 
the evidence already then given at 
I A. 242. 4 N.L.R. 163). 

(2328)— S 342 permits an ®**^‘“* 
le accused to be made solely for the p 
: enabling the accused to ^ 

ig against him. 7 C.W.N. 345- 

(2329)— The language of s. 
ad the omission to comply ^*^-1 J nj^r, ot 
not a mere error of form, a .Qjjiioa 

)uld not reasonably be to the 

le acensed, and in disete- 

tterference of the High (bf 

onary. But where there of ^ 

linking that the omission on the p«r» 
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Crim. Pfo. Code (Acts V of 1898, X of 1B82. 
X of 1872, XXY of 1861 and YlII of 1869) 
— continued. 


, CrIm. Pro. Code (Acts Y of 1898, X of 1882, 
: X of 1872. XXY of 1861 and YIII of 1869) 

I — continued. 


Court to question the accused operated to 
produce a non-disclosure of the case for the 
defence and the withholding of evidence material 
for the defence, the High Court would interfere. 

2 Weir 405. 

(2330) — Crim Pro. Code, 1882. s- 342, says 
that the Court should question the accused 
generally on the case before he is called on for 
his defence, for the purpose of enabling him to 
explain any circumstances appearing in the 
evidence against him. U.B.R. (1892—1896). 

Yol. 1.144. 


(2331)— S. 342 ( = Crim. Pro. Code, 1382. s.342) 
—Object of.— Tho object of 8.342 is not to fill 
up a gap in the evidence for the prosecution, but 
to enable the prisoner to explain any circum- 
stances appearing in the evidence against him. 
Where a statement purporting to have been 
mode by the accused in a previous proceeding 
was not properly in evidence against him, the 
Judge would not be acting properly in asking 
the accused about it. 26 C. 49. \F., 27 M. 
238 = 2 Weir 408; ii., 5 C. W.N. G70] . 

(2332) — The object of the examination under 
the above section is to enable the accused to 
explain circumstances appearing in the evidence 
against him. Consequently, the Court cannot 
cross-examine the accused to elicit admissions. 
L.B.R. (1872—1892), 320. 

(2333) — S. 342 { = Crim. Pro. Code, 1832, 
«• 342) — Accused 2)e7'S07i, examination of — 
Warrant case. — Under s. 342, Grim. Pro. Code, 
an accused person, before he is put on his 
defence, must be examined by the Court. Rat. 
Un. Cr. C. 227 = Cr. Rg. 5 of 1886. 


(2384)— Where, in a warrant case, the 
accused is examined by the Magistrate before 
any evidence has been recorded, held, that such 
procedure is illegal, ns the power given by 
B. 342 to examine the accused “ fer the purpose 
of enabling him to explain any circumstancos 
appearing in the evidence against him,” has 
not come into play. 13 A. 348, [R., Rat. Un. 
Cr. 0,679, 4 N.L.R. 163]. 


(2835) — S. 34^ { = Criin, Pro. Code, 186 
042)— '' Accused Term explained . — I 

accused” is meant a person over whom t 
Mapstrate or other Court is exercising jur; 
diction. 16 B, 661. |F.. 23 C. 493, 21 

B Tril A-W N. 186 ; R., 23 B. 213, 15 ; 

Cr.=P.L.R. 1900, 69. 6 C.W.] 

C. 709, 15C.P.L.R. 112. 24 P.J 
21 P.R. 1904 Cr. = 136 P.L.l 
P'L.R. 1905 = 42 P.R. 1905 Ci 
WC.W.N. 161 = 36 0. 163 = 8 C.L.J. 665, 
W.L.R. 8i«8 Cr. L.J. 20 ;D.. 9 C.W.N. 983 

(2886) — S. 342 — Questioning accused abo 
conviction — Legality . — It is not comp 
..'a ^ Magistrate to question an accuse 

^der B. 842 before his conviction, about h 
previouR coDviotioD, with a view to take in 
ooDBideration, for the purposes of conviction 


with a view to dispense with formal evidence as 
I to the alleged previous conviction .inj as to the 
identity of the accused, in the event of convic- 
tion. 28 B. 129 = 5 Bom. L.R. 805. 

(2337) — S. 342 — Co-accused examined as 
u itnesses after conviction and before sentence . — 
I The accused, numbering nine persons, were put 
I up for trial on a charge of dacoity. Two of 
them pleaded guilty and were at once convicted, 
but their sentences were postponed till the end 
, of the trial. They wore then taken from the 
dock and examined as witnesses against the 
rest of the accused. Held by Candy. J., that 
they were competent witnesses as they were uo 
longer accused persons but were convicts, but 
the fact th.it they have not been sentenced 
would affect the value of their evidence, as they 
might naturally think that it would be for 
their advantage to tell a story as much as pos- 
sible in favour of the prosecution. Held by Ful- 
ton, J., (Ij that their evidence should be rejected 
as the procedure followed was illegal as it con- 
travened the provisions of s. 342, which provided 
that uo oath should be administered to the 
accused ; (2) that the accused, though solemnly 
affirmed as witnesses, were still uuder trial aud 
under examination by the Court ; and (3) that 
the trial of the accused did not end with their 
conviction. 3 Bora. L.R. 437. 

(2338) — 5. 342 — Sessions Judge — Trial — Ex- 
, amination of accused — B'unns of trial in crimi- 
nal cases.— The term “ shall,” in s. 342 of the 
Crim. Pro. Code, makes the duty imposed on 
! the Court to question the accused generally on 
I the case, after the witnesses for the prosecution 
have been examined and before he is called for 
his defence, mandatory, not discretionary, 
j Having regard to the object of the examination, 

\ specified in the section, viz., that the legislature 
intended it to enable the accused to explain 
any circumstances in the evidence against him, 
it IS clear that the omission by the Court, to 
perform such duty in a criminal trial, must be 
presumed to have seriously prejudiced the 
; accused. 9 Bom. L.R. 356 = 5 Cr. L.J. 332. 

! C-^., 9 Bom. L.R. 730J. 

(2339) — S. 342 — Sessions Judge — 'Trial — Ex- 
amination of accused.— The provisions of 
I s. 342, apply to the case of an accused tried be- 
' fore a Sessions Judge, even when ho has been 
questioned on the case generally by the commit- 
ting Magistrate. 9 Bom. L.R. 730 = 6 Cr. L.J. 
j 74. 

(2340) S. 342 { = Crim. Pro. Code, 1882^ 

8. 342)— Evidence of accused improperly taken — 
Admissibility - Evidence .id, ss. 22, 26, 29.— 
It is not proper to examine the accused under 
s. 342, Crim. Pro. Code, when no evidence, 
sufficient to connect him with the crime with 
which he is charged, has been recorded against 
him. If the examination takes place contrary 
to the provisions of s. 342, the statements 
actually made cannot, if apparently freely and 
voluntarily given, be rejected as inadmissible, 
merely on account of this irregularity of 
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Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIll of 1869) 

— continued. 

procedure ; p^ima facie, as admissions, those 
statementsare relevant under s. 21 of the Evi- 
dence Act, and there is no other section which 
excludes then. S. 26 of the Act is inapplicable 
as the statements are made in the immediate 
presence of a Magistrate, and s. 29 shows that 
the mere fact of a statement being made in 
answer to questions is by itself no ground for 
its exclusion. Rat Un. Cr C. 679 = Cr. Rg. 
45 of 1893. 

(2341)— S. = Crim. Pro. Code, 1HS2, 
s. 342) — Kxomination of accused before issue of 
process. — A ^Magistrate should not put persons 
on oath unless he is satisfied of his authority 
to do so. Where he examines persons against 
whom a complaint is laid, before issue of 
process, the procedure is of very doubtful 
propriety, and the Magistrate ought not to be 
influenced by any difference between the state- 
ments given by them in such examination and 
statemeuts made hv them as accu.sed persons. 
Rat. Un. Cr. C. 844 = Gr. Rg. 13 of 1896. (IG 
B. 668, 13 B. 621, R.) 

(2342) — S. 342—Bvamiuationof prisoyier by 
Judge — Nature of questions permissible. — A 
Judge examining a prisoner, under s. 342 of 
the Crim. Pro, Code, ought not to cross-exa- 
mine him ; the only permissible questions are 
such as will enable the prisoner to explain any 
circumstancesappearing in the evidence against 
him. 10 C. 140 = 13 C.L.R. 358. 

(2.343)— S. ( = Crim. Pro. Code, 1872, 

s. 2-50) — Examination of accused for wbai pur- 
poses allowed. — Under s 250, the Court may, 
from time to time, at any stage of the case, 
examine the accused personally. But the Court 
is not competent to subject the accused to severe 
cross-examination. The discretion given by 
the law is not to be used for the purpose of 
driving the accused to make statements crimi- 
nating himself ; it can only be properly used for 
the purpose of ascertaining from the accused 
how he is able to meet facts standing in evidence 
against him, so that those facts should not 
stand against him unexplained. 1 C.L.R. 436. 
IF., 2 C.W.N. 702; i2., 6 C. 96]. 

(2344)— S, 342 { = Critn. Pro. Code, 1872, 
s. 250) — Cross-exatniTtation of a prisoner by 
Court. — It is not proper for the Court to cross- 
examine a prisoner with the apparent object of 
convicting him, out of his own mouth, of false 
statements, and so making him prejudice him- 
self in respect of the matter with which he is 
charged. 6 C.L.R. 431. 10 O.P.L.R. 13 ; 

i2., 12 A. 651]. 

(2345) — S. 342 — Retracted confession — Duty 
of Judge to question the accused regarding if. — 
Where the only circumstance appearing in evi- 
dence against the accused was his retracted 
confession, and, as to this he was not question- 
ed at all in the Sessions Court, so that he might 
be given an opportunity to show cause for the 
jury to hesitate to convict him on that confes- 
sion alone, held, that the procedure was con- 
trary to that described in s. 342. 2 Weir 507. 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YlII of 1869) 

— continued. 

(2346) — S. 342, statement made by accused 
I under — It could scarcely have been intended 
j that, under colour of an examination under 
I s.342, Crim. Pro Code, an accused person should 
I make statements such as he might make if he 
were being examined as an approver. 60.C. 204. 


(2347) — S. 312 — Statement of accused as wit- 
ness — Evidence. — Held that an accused person 
cannot be examined as a witness, because no 
! oath or affirmation can be administered to him 
' until he is acquitted, or discharged or convicted. 

' When, at the trial of several accused persons, 
the ^lagistratc in <a note to the District Super- 
intendent of Police, ordered that a certain 
accused person should not bo put forward as an 
i accused but as a witness, and the Court In- 
j spector applied to the Magistrate that the said 
accused should be examined as a witnes.*), and 


the Magistrate examined him as a witness for 
the prosecution, held, that the statement made 
by him was inadmissible in evidence. 100 P» 
L.R. 1902. 

(2348)— S. 342 (2)— When accused can claim 
exemption under section — Application for trans- 
ferof case to another Court — Application support- 
ed by false affuiavit — Liability for such slate- 
menis — Penial Code, ss. 182 and 211. An 
accused person, who was under trial in toe 
Court of a Subordinate Magistrate, 
the District Jlagistrate for a transfer and fiiw 
an affidavit which was false. Held 
could not escape liability under s. 342 
Crim. Pro. Code, as the statements contamw 
in the affidavit were not made in answer to 
questions put by the Court and that the sta 
ments in the affidavit being false and mad 
with a view to induce the District 
to order the transfer, the accused would 
punishable under the first part of s. 
not s. 211, Penal Code- 1 S.L.R. Cr. 124. 

(2349)— 5s. 342, 310 (6) [c)— Legal 
of previous conviction. — Before asking an aw 
ed person, questioned under s. 342, Crim* • 
Code, at the close of the case for the pr<^^* 
tion, whether he had been 

legal evidence of the previous / nre- 

to be put in and read. Legal ^hefore 

vious convictions ought to be obtain . 

framed. Clauses (6) and (c) of s. 310 ind 

general terms, the preciseness^ ehoald 

charges relating to previous 

be tried. 1 U.B.R. (1902-1903). Criminw 

Procedure, 23. 

(2350)— Ss. 342, 349 ~SeparaU^J^^^ 

persm% charged w%th a to 

another charged with abetment ^ ^ 

give evidence. — Where a person c p.C.» 

an abetment of an offence under s. 
applied for summoning as a witn . r 
ci^l offender, who had been * 

substantive offence under s. ^ 

third class having***® 

pending before another a sever* 

fch« latter bT the former for * 
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Orim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872, XXYoflSei and VlII of 1869) 
— continued. 

sentence under s. 349, Grim. Pro. Code, heldy 
that the Magistrate was not competent to refuse 
to summon him, and s. 342, Grim. Pro. Code, 
4id not apply to the case. 20 A. 426. [K-, 10 

C.W.N. 962 = 33 C. 1353 = 4 Cr. L.J. 145.] 


(2351) — Ss. 342 and 362 — Evidence, record- 
itiff o/, in petty cases — Mugistrate to use discre^ 
iion— Betrial — Transfer'. — S. 362 of the Grim. 
Pro. Code does not mean that a Presidency 
Magistrate can act arbitrarily and record 
nothing by way of evidence in cases in which 
he is not bound to take down evidence in the 
manner prescribed in the section. In such 
cases, the section merely gives him a discretion 
to take down the evidence or not, and the dis* 
cretion should be exercised judicially in a 
reasonable spirit, and not arbitrarily. There 
may be no necessity to record any evidence in 
“morning cases.” But where a respectable per- 
son is charged with an offence, reflecting on his 
character and serious allegation arc levelled 
against him, there ought to be some record of 
evidence to enable him in case of conviction to 
go to the High Court. Even in a summary 
case a Magistrate is bound to record a summary 
of the accused’s examination and any statement 
in the course of that examination. S. 342, 
Grim. Pro. Code, makes it incumbent upon the 
Magistrate to examine the accused and to give 
him an opportunity of explaining away what- 
ever may have been decided against him in the 
evidence for the prosecution. Where a Presi- 
dency Magistrate had made up his mind re- 
garding a case, the High Court, on the case 
coming under its revisional jurisdiction, trans- 
ferred it to another Magistrate for ro-trial. 10 
Bom.L.R. 201 = 7 Cr. L.J 194. 


(2352) — Ss. 342 and 539 — Omission to exntnine 
ihe accused— ~Duty of High Court in rcuisiou. 
“-The accused were tried and convicted of 
offences under ss. 11 and 12 of the Gambling 
Act. There was an omission, to examine the 
accused under s. 342 of the Code. They bad a 
light of appeal but did not exercise it. The 
District Magistrate recommended to the Chief 
Court, under s. 439, that the conviction might 
be set aside. Prom the record of the case, it 
Appeared that the accused had not been preju- 
diced by the omission of tho Magistrate to 
examine them under s. 342, tield, it is not 
imperative on tho Chief Court to set aside every 
void order which comes to its notice, when the 
^rson aggrieved does not move the Court to 
do so. Though the conviction was bad, it was 
not necessary for the Chief Court to set it 
Aside, 4 L.B.R. 143 = 7 Cr. L.J. 422. 

(2363)— S, 342 — Duty of Court to question 
<iceused before he enters on his defence. — There is 
no authority in the Code authorising a written 
vofence to put in at the trial of cases before 
the Court of Sessions. But, whether such a 
Written defence can or. cannot legally be put in 
Md accepted by the Court, it certainly cannot 
be allowed to take the place of the examination 
of the accused which s. 342 imperatively orders 
to be made. A.W.N. 1903, 1. 

90 


Grim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872, XXY of 1861 and Ylll of 1869) 
— continued. 

(2354) — Ss. 342, 346 { = Pro. Code, 

1372, s. 345) — Pn’timiiiary enquiry — Adniviis- 
tcring oath to accused. — The administering of 
an oath or affirmation to an accused person, 
although prohibited by s. 345. Grim. I*ro. Code, 
1872, does not render the .statement inadmis- 
sible either against him or against a co-accused 
at the trial. 3 P R. 1880 Cr. 

(2355) -Ss. 342 (1) and 511— 6'ec ACCUSED 
PERSON. L.B.R. (1900—1902), 8. 

(2356)— S. 342— *Vc ADMISSION, Rat. Un. 
Cr. C. 769. 

(2357)— S. 342— 6V^ AFFIDAVIT, 19 A. 200. 

(2358)— Ss. 342. 287, 208 (1, 3. 4)— See 
Commitment to Sessions Court, Rat. Un. 
Cr. C. 100. 

(2359)— S. 342— See CONFESSION, 6 B. 124. 

(23G0)— Ss. 342, 343, 337— See CONFESSION, 
2 A. 260. 

(2361)— Ss. 342, 364. 533 (1)— See CONFES- 
SION, 5 C. 964=6 C.L.R. 297, P.B. 

(2362)— Ss. 342, 485— See CONFESSION, 5 
A. 253. 

(2363)- -S. 342 (4)— See EVIDENCE ACT, 
S.S. 118, 133, U.B.R. 1906, Evidence, 3 = 5 Cr. 
L.J. 300. 

(2364)— S. 342 (2)— See EVIDENCE ACT, 
s. 132. 23 B. 213. 

(2365 to 2367) — S. 342— See PENAL CODE, 
s. 307, 1 P.W.R. 1910 Cr. 

(2863)— S. 342— See PREVIOUS CONVICTION, 
5 Bom. L.R. 805 = 28 B. 129. 

(2369)— S. 342— See SUMMARY TRIAL, L B- 
R. (1893—1900), 638. 

(2369-a)— S. 342- See WITNESS, 38 P.R. 
1887 Cr. 

(2369-6)— S. 342— Sec Nos. 109, 113, 321, 
307,702.1088,1110, 1111, 1112, 1291,1367, 
1401, 1691. 1843, 1979,2075, 2076, 2078. 2104, 
2105, 2128, 2160. 2274, 2278, supra. 

S. 343 ( = 1882, s. 343 ; 1872. 8. 344 ; 1861, 

B. 203). 

(2369-c) — S. 343 "See Nos. 2241,23(>0, supra. 

S. 344 ( = 1882, 8. 344 : 1872. aa. 194, para 1 

Exp.« 208»paral, 219* 264; 1861, ss. 224, 
269, 253, 377, Presidency Magistrate’s Act, 
1877. e. 124). 

See adjournment. 

See Remand. 

(2370) — S. 344, power of Courts to order pay- 
ment of the costs of the day on granting adjourn- 
mejUs, — S. 344 of the Code dealing with 
proceedings in prosecutions expressly empowers 
the Court to postpone or adjourn an enquiry 
upon such terms as it thinks fit. This clearly 
entitles the Court to award costs tc the party 
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Crim. Pro. Code (Acts Y of 1898. X of 1882. 
X of 1872. XXYof 1881 and Yin of 1869) 

— continued. 

who has been put to unnecessary expenses by 
the conduct of the other side and to order that 
the same be paid up by the latter in whose 
favour the order for adjournment has to be 
made. 28 A. 207 = 2 A.L.J. 831 = A. W N. 1905, 
256 

{'2371) — S. Adjournment of Criminal 

cases. — The reasonable cause intended by s. 344 
is some cause which will enable the Court to 
have before it all the materials relevant and 
forthcoming, upon which it can come to a 
decision whether the accused has or has not 
committed the offence charged. It is not a 
valid ground for adjourning a Criminal case, 
that issues similar to those arising in the 
Criminal Court are concurrent!}’’ the subject of 
determination by a Civil Court with the possible 
result of conflicting decisions upon practically 
the siime evidence, especially when the adjourn- 
ment of the criminal proceedings would neces- 
sarily bo very prolonged. 2 A.L.J. 747-= A. W.N. 
1905. 254. 

(2372; — S. 344 — Hcope — Acciised person hi 
custody of Magistrate — Power to remand to 
policecustod\j.—S.^\4, Ccxm. Pro. Code, does 
not empower tA\e Magistrate to remand an 
accused person in custody of the Magistrate to 
police custody for the purpose of obtaining 
information with regard to the offences which 
the accused may be alleged to have committed. 

4 Bom. L R. 878. 

(2373) — S. 344— Costs of adjournment — 
Discretion of Magistrate. — A Magistrate has a 
discretion to require from the accused the costs 
of an adjournment, when he is not entitled to 
the adjournment asked for. 9 C.W.N. 18. {F., 
28 A. 207 = 2 A.L.J. S3l = A.W.N. 1905. 256; 
R., 23 A. 209 (N) = A.\V.N. 1905, 257 (N)]. 

(2374;— S. { = s. 194. Crim. Pro. Code, 

I87il) — Remanding of accused person to jail 
and deferring examination of witnesses and 
postpomnej enquiry — Record of grounds. — Where 
a Magistrate acts under s. 194. by deferring the 
examination of witnesses and adjourning the 
enquiry and remanding the prisoners, he is 
bound to express clearly on the record “ the 
reasonable cause’* from which it becomes neces- 
sary or advisable to do so. 6 M. 63 = 2 Weir 
409. 

(2376) — S. 344 — Stay of criminal proceedings 
during pendency of a civil suit . — There is no 
bard and fast rule that a criminal case should 
be stayed pending the disposal of a civil suit 
from which the criminal case has arisen or with 
which it is intimately connected. If a Magis- I 
trate, on a consideration of all the circumstances, 
exercises his discretion and either stays proceed- 
ings in the criminal case pending the disposal 
of the oivil'suit, or declines to do so, the High 
Court, as a Court of Revision, will not, as a 
general rule, interfere with the exercise of such 
discretion. If the object of prosecuting criminal 
proceedings, while a civil suit in relation to the 
same matter or a matter intimately connected 


Crim. Pro. Code (Acts Y of 1898, X of 1682, 
X of 1872, XXY of 1861 and YIll of 1869) 

— continued. 

therewith is pending, be in reality to have 
a preliminary enquiry before the ^Magistrate 
into the matter of the suit, and to prejudice 
the trial of the civil suit, or to coerce the 
accused into a compromise of the civil suit on 
terms to be practically dictated by the com- 
plainant, the Magistrate should, as a general 
rule, postpone the enquiry into or trial of the 
criminal case till the disposal of the civil suit. 
2 Weir 415. 

(237G) — S, 344 — Adjournment of Ciiminal 
Proceedings, costs of, whether Court may order 
accused to pay . — The accused, in this case, was 
absent on tlie date of the hearing. He was 
not rcpre.sented by any pleader or counsel and 
the adjournment of the case was altogether 
necessary since the Court could not proceed 
with the trial or record evidence in the absence 
of the accused. It was held that the costs of 
the adjournment could not be awarded against 
the accused person and that it would be entirely 
opposed to the spirit of conducting criminal 
trials to impose such terms on the accused, even 
when granting adjournment for his benefit and 
at his request. 6 P R 1908Cr. = 4Cr. L.J. 78 
= 114 P.L.R. 1907. 


(2377)— Ss. 344 and 526^Magisirate declin- 
ing to postpone hearing of case — Comnencent^f^ 
of hearing . — Where the counsel for the acen^ 
made an application for adjournment under 
s. 344 of the Criminal Procedure Code, and, oo 
this being refused, made an application under 
s. 52Cand the Magistrate holding that the form- 
er application was a “commcucement 
hearing ’* refused this application also, 
that the action of the Magistrate was ille?** 
and his proceedings were idtra vires. It was 
obligatory on him to postpone the case under 
s. 526, for an application under 8. 344 
application to postpone the commencement o 
the enquiry' and is not a commencement of tn 

hearing. 24 P.L.R. 1904. (15 0. 455, F.) 


(2378)— S. 344— Adjournment of 
case — Reasons for adjournment. — The j 

ant preferred a charge under ss. 406 and 
of the Penal Code against the accused in 
spect of certain jewels. He had already i . 
buted a civil suit for the recovery of the sa 
jewels and got a decree in her favor after 
institution of the complaint. The aco » 
iefendants in the civil suit, app^l^ f«>® 
iecree and applied to the Criminal . 

idjourn the trial on the ground that the 
natter was in dispate in the 
:hab “reasonable cause ” in s. 344 of tl^® ^ 
Pro. Code, is some cause which will 

jourt to hare before it all the matenals - 

or the enquiry, and that the -iiMje 

he case would not constitute such 
he decision in appeal would ^ 
or the criminal case and since i,i|( 


lent would delay the case fora long 
U the available evidence 894=8 


A.L.J. 747. 
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Orim, Pro. Code (Acts V of 1898, X of 1882, 

X of 1872, XXY of 1661 and YIIl of 1869) 
— continued. 

(2379) —S. 344. Grim. Pco. Code, relates to 
proceedings in inquiries aud trials and has ; 
nothing to do with police investigation, and it [ 
contemplates a remand to jail and not to police i 
custody. Cr. Rg. 55 of 1897. I 

(2380) — S. 344 — Orders ns tocosts on adjoiini- ! 
ment. — A Court, under s. 344 of the Criin. Pro. | 
Code, is entitled to award costs as a condition > 
precedent to adjourning a case and make the | 
same payable by the party for whose benefit the i 
case is adjourned. A.W.N. 1905, 257 note = 2d I 
A. 209 note. 28 A. 207 = i A.L.J. 831 = A. 
W.N. 1905, 250] . ; 

(2381) — S. 344 — See ACCUSED PERSOX, ' 

2 Weir 414. I 

(2382) — S. 344 — COMPLAINANT, 4 | 

C. App. 8. j 

(2383)— S. 344— COSTS, 20 P.R. 1904 
Cr. 

(2384)— S. 344— St’c Nos. 1618, 1839, sujyra, 
and No. 3478, infra. 1 

S.345 ( = 1882, s. 345 ; 1872, a. 188; 1861, 

a. 271) ; para 5 of this section, new. 

See COMPOUNDINO OFFENCE. 

(2335) — S. 345 — Dispute between two sets of 
persons^Death of one in one set — Compromise 
with another. — A person, to whom an injury 
is caused, is the only person who can com- 
pound a case. Where ihere was a fight be- 
tween two sets of persons, and one man in one 
set died in consequence of the injuries received, 
/leW, that the other members of the same set 
could not compromise the case on behalf of the 
deceased, even though the hurt which resulted 
in his death was simple hurt. 6 A.L.J. 882. 

(2386) — S> 345 -^Compounding an offence — 
Accused pleading net guilty — Compromise valid 
— Intervention of respectable persons. — In a 
case, wherein the accused does not plead 
guilty, and the matter is settled by respectable 
persons and a compromise entered into, the 
Court is not concerned to inquire into the 
nature or value of the consideration ; and if 
the complainant considers that his grievance is 
redressed, by the fact of respectable persons 
intemning, even though he may not have 
received any money payment or even a direct 
apology from the accused, the complainant is 
at full liberty to compound the prosecution. 2 
8.L.B. 16 Cr. = 10 Cr. L.J. 228. 

(2387) — Ss. 345, 170 ayid 63 — Compounding 
of offences by police officers . — Under ss. 170 and 
68 of the above Code, a police officer is not 
empower^ to allow the compounding of any 
offence himself, but should send it to the Court 
of the Magistrate to bo so compounded. U.B. 

R. (1892—1896). Yol. I. 42. 

(2388) — S. 345 — Compounding^ of offences — 
Court's discretion. — When a Court gives per- 
mission, for an offence (a compoundable one) 


Grim. Pro. Code (Acts V of 1898, X of 1882, 

X of 1872, XXY of 1861 and Ylll of 1869) 

— continued. 

to be compounded, it should record parti- 
culars sufficient to show that it has reasonably 
exercised its powers of discretion gi%-en by law. 

U.B.R. (1892—1896). Yol. I, 43. 

(2389) — The Court is bound to exorcise a 
sound .and reasonable discretion in granting, 
permission to compound a charge of an offence, 
under s. 324, Penal Code, of voluntarily causing, 
hurt with a dangerous weapon. U.B.R. (1897 
—1901), Yol. I, 83. 

(2390) — S. 345 { = Cj'im. Pro. Code, 1382, 
s. 345) — Compounding — Acquittal— Itetrial. — A 
person, charged under s. 324 of the Penal 
Code, cannot, if the offence has been com- 
pounded with the permission of the Court, be 
again tried on the same i.»cts on a charge under 
s. 323. I.P.C., if the composition, which has 
the effect of an acquittal, is still in force. Rat. 
Un. Cr. C. 519 = Or. Rg. 43 of 1890. 

(2391) — 5s. 345 and 250 { = Crim. Pro. Code, 
J882, ss- 345, 560) — Penal Code, ss, 447, 448- 
and 323 — Compounding of offences. — A Bench 
of Magistrates directed in a case under ss. 447, 
448, 323, I.P.C., which was compounded under 
s. 345, Grim. Pro. Code, that the complainant 
should pay one rupee to each of the accused 
persons as compensation under s. 5G0, Crim. 
Fro. Code. Held, that the proceedings of the 
Magistrate were irregular inasmuch as the 
procedure prescribed by s. 560, Crim. Pro. Code, 
was not carried out ; they were also bad on the 
ground that the case did not come under s. 560, 
un order under which can be passed only when 
there is a discharge or an acquittal by the Court 
on a trial of the case. 7 C.P.L.R, Cr. 2. 

(2392) — Ss. 345 (d), 439 — Rtjfiston of criminal 
case — Compounding of offence after conviction. 
—In two cross-cases, the accused persons were 
convicted under ss. 325 and 147, I.P.C. On 
appeal the charges of grievous hurt and rioting 
were eliminated and their conviction under 
s. 323, I.P.C., was ordered. On revision, an 
application was made to give effect to the com- 
pounding of offences which the accused persons 
had agreed to in the meanwhile. The Chief 
Court granted the application. 67 P.L.R. 1904. 

(2393) — Ss. 345, 250— See COMPOUNDING 
Offence, Rat. Un. Cr. C. 700. Rat. Un. Cr. 
C. 957. 

(2394) — Ss. 345 and 403— See COMPOUNDING 
Offence, L B.K. (1893—1900), 240. 

(2395)— S.345 (1 to 4, 6, 7)— 5ee CRIMINAL 
Trespass, 22 C. 123. 

(2396)- S. 345— See PENAL CODE, s. 214. 
S A. 283. 

(2397)— Ss. 345, 526 — See TRANSFER OP 
CRIMINAL CASES, L.B.R. (IS93— 1900), 392. 

(2398) — S. 345 — See WITHDRAWAL OP 
PROSECUTION, Rat. Un. Cr. C. 330 = Cr. Rg, 
20 of 1687. 

(2398-fl)— S. 345— 5ee Nos. I486, 1869-6. 
1886, 1887, 1893, 1896, 1928, supra. 
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Crim. Pro. Code (Acts V of 1898, X of 1882, 
X of 1872. XXY of 1861 and Ylll of 1869) 

— continued. 


Grim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and Ylll of 1869) 

— continued. 


$ 


S. 346 ( = 1882, s. 346 : 1872, s. 345, paras 

1 and 2 ; 1861, cf. s. 276). 

See Commitment to Sessions Court, l 
See Magistrate, Jurisdiction of. 

» 

(2399) — 5.546 ( = Crim. Pro. Code, Act X of , 
s. 340} — Reference by secoiul class Magis- ! 
irate to Sub-Divisional Magistrate — Proce- 
dure. — Where a second class ^lagistrate submits 
a case under s. 34G of the Crim. Pro. Code to 
the Sub-Divisional Magistrate considering it to 
be beyond his own jurisdiction, the latter ' 
cannot return it on the ground that he had 
already passed an order that it was only a ^ 
second class case. He is bound to dispose of the 
case in one of the ways prescribed by the 
section. Rat. Un. Cr. C. 554«=Cr. Rg. 30 of 
1891. 

1 

(2400) — 5. 346 — Case referred to superior \ 
Magistrate. — A subordinate Magistrate refer- 
red a case to the District Magistrate under 
s. 346 of the Code. The District JIagistrate 
would have had power to try it only under that ' 
section. He. instead of trying the case him- 
self, accepted the plea put in before the lower ; 
Court, which was not actually a plea of guilty. i 
The plea was neither made before the District 
i^Iagistrate nor was it recorded by himself. He 
simply contented himself, with taking evidence 
of the previous convictions without taking j 
any evidence as to the guilt of the accused. : 
Since the reference was under s. 346 and not ; 
s. 349 and the evidence taken by the subordi- 
nate Magistrate was not evidence in the trial 
before the District Magistrate, the procedure 
adopted by the District ^lagistrate, was illegal. 
Conviction set aside and re-trial ordered. 106 ’ 
P.L.R. 1905. 

(2401) — Ss. 346. 347. — A Subordinate Magis- ! 
trale must refer immediately to a superior Court J 
cases in which there is reason to believe that an ' 
offence beyond his own jurisdiction has been | 
committed, and must be careful to avoid taking j 
cognizance of a major offence as a minor. U. i 
B R. (1897—1901), Yol. I, 84. 

I 

(2402) — Ss. 346, 347 and 348 — Proceedings \ 
stayed by first class Magistrate during trial — ' 
One of the accused previously convicted — Dis- 
trict Magistrate should try case de novo. — | 
Where a Sub- Divisional Magistrate of the first > 
class, during the trial of two accused, found I 
that one of them had been previously convict- ’ 
ei, and accordingly stayed proceedings and . 
submitted the case to the District Magistrate : 
under s. 348, Grim. Pro. Code, held that, under 
s. 346, the Sub-Divisional Magistrate was at 
liberty to stay proceedings at any time during ' 
the enquiry oe trial and submit the case to the > 
District Magistrate. Eteld, also, that what the 
District Magistrate had to do was to try the • 
case himself de novo under s. 346 (2), Crim. 
Pro. Code, 1898. U.B.R. (1897—1901), Yol. I, 
85 . 


(2403)— 5s. 346, 349i = Crvn. Pro. Code, 1861, 
ss. 276, 277) — Jurisdiction of Magistrates in 
respect of the offence of theft — When a theft 
has been committed, any Magistrate has juris- 
diction to try it. But if, in the course of the 
trial, it shall appear to the Magistrate that an 
offence has been committed which he is not 
competent to try, or chat a more severe punish- 
ment is required than he can inflict, his duty 
is to .submit the case to the Magistrate to whom 
he is subordinate under s. 276 or s. 277, as the 
case may be. When, tberofore, theft is accom- 
panied with a breaking of a closed receptacle 
and the case is brought before a second class 
Magistrate, he ought to act under s. 276, for 
the offence of breaking a. closed receptacle is one 
which be is not competent to try. The lower 
tribunal cannot properly clutch at jurisdiction 
by dealing with theft alone. 2 Weir420. [R.* 
24 M. 675 = 2 Weir 699J. 


(2404)— 56-. 346, 349. 3o0 aiul o37--Subor- 
dinate Magistrate submitting record for severe 
sentence — Conviction by District Magistrate 
based on that record, procedure, legality of^ 
Curing cf illegalities by consent . — A subordi- 
nate Magistrate having found, after the com- 
pletion of a trial, that the accused desen'ed a 
more severe punishment that he could inflict, 
sent the case to the District Magistrate. The 
District Magistrate, treating the case as se^ 
up under s. 346 of the Code, asked the accus^ 
whether they wanted the witnesses to be recall- 
ed and reheard, and, on their replying in 
negative, proceeded to judgment and convicts 
the accused without trying 'ho case afr«b» 
Held, that the procedure adopted by the Dis- 
trict Magistrate was illegal. The consent o 
the accused cannot dispense with comph»D<* 
with the provisions of the Code ; ^ 

cannot be cured even by consent. 91 P-D. 
1905 = 2 Cr. L.J. 369. 


(2405) -Ss. 346, 532 — Commitment 
under s. 346— De novo trial, necessity for- A 
commitment made to the Sessions by a M^i 
trate acting under the powers confei^ed y 
B. 346 is not illegal, merely because he has no 
examined de novo the witnesses , .. 

examined by the Magistrate who submittea « 
case under the provisions of that sectmn. 
the case of an accused thus committed ® 
Court of Sessions, s. 532 has no apphea 
12 C.W.N. 136. 

(2406)— 5. 346 {=^Crim. Pro. 

5. 346)— Previous conuicfions.—tn a cha^ 
stealing after conviction of similar ^ 

jstabUsh the full charge and 
jonvictioD, it is necessary that we P . ^ 
»nvictions be proved, in other nvictioo 

convictions must be id 

;or the complex charge The 
mch cases, will be justified »ii 
aafi. firim. Pro. Code. 


200 . 

(2407)— S. S46—See COMPDAINT, 
Cr. 34. 


4 
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CHm. Pro. Code (Acts Y of 1898. X of 1882, 

Xof 1872, XX Y of 1861 and YIII of 1869) 

— continued. 

(2408)— Ss. 346, 347— KIDNAPPING, 30 
P.R. 1886 Cr. 

(2409) — S. 346 — See MAGISTRATE, JURIS- 
DICTION OF, 4 M. 327 = 2 Weir 419. 

(2410) — Ss. 346, 350 — See MAGISTRATE, 

Jurisdiction of, Rat. Un. Cr. C.472. i 

(2411) — s. 346 (2)— Sec TRANSFER OF ' 

Criminal Cases, i l.b.r. 30S. 

(2411.n)— S. 346— See Nos. lOSS, 1970, 1971. 
2354, siqyra. 

S. 347 ( = 1882. 8. 347; 1872, ss. 46, para 3, 

221, 436, para 3 ; 1861, s. 256). 

See Commitment to Sessions Court. > 

I 

See Magistrates, Jurisdiction of. i 

(2412)— S. 34T{ = C7-im. Pro. Code, 1861 . s- -^56) ; 
Commitment to Sessions, — S. 256 authorises .a 
Magistrate, at any stage of the proceedings in a 
trial before him, to stop further proceedings 
under Ch. XIV (Oh. XXI of the Code of 1898) j 
and proceed in accordance with Ch. XII (Ch. 
XVITI of the Code of 1898). Where the trial 
is not concluded, although it has arrived at a 
stage not far off from the conclusion, ho is 
fully competent, at that stage, to refrain from 
concluding the trial and to commit the case to j 
the Sessions. It is not necessary to make an ' 
enquiry de novo under Ch. XlllCh-XVII of the i 
Code of 1898). 1 N.W P. 307. ! 

(2413)— Ss. 347, 349{ = Cyim. Pro. CodeJ87-J, 
s, 46). — Reference to superior Magistrate. — S. 46 
only authorises a reference to the superior 
Magistrate, when the subordinate Magistrate 
considers that the accused should receive a j 
severer sentence than he himself is competent j 
to inflict. But, where a subordinate Magis- 
trate is clearly competent to inflict a severer 
sentence than he proposed, a reference under j 
s. 46 is not proper. A.W.N. 1881, 99. [K., 
A.W.N. 1881. 161]. 

(2413-0)— S. 347— Nos. 166, 1609, 1619, 
2018, 2401, 2402, 2408, 

S. 348 (=1882, 3. 348 ; 1872, a. 350). 

(2414)— 5. 34Si=Crim. Pro. Code,lS72, s. 315) 

Habitual offender. — To constitutean “habit- 
iwl offender ” within the meaning of s. 315 of 
the Crim. Pro. Code, it is necessary that the 
subsequent offences charged should have been 
committed by the accused after the previous 
conviction. Rat. Un. Cr. C. 143. 

(2415) — S. 348 — Old offenders — Procedure . — 
Old offenders should ordinarily be charged 
before a first class Magistrate. 2 Weir 422. 

(^16) — Ss. 348,349 — Old offender — Procedure, 

The provisions of s. 349 are subject to the 
express provisions of s. 348. Where the accused 
18 an old offender, a second class Magistrate 
trying the offender, should commit him to the 
oMsions under 8. 348, unless he is of opinion 
he can himself pass an adequate sentence. 

2WeIp423. 


Crim. Pro. Code (Acts Y of 1898. X of 1882» 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

(2417)— Ss. 348. 350— FRESH TRIAL, 15 
C.P.L.R. Cr. 66. 

(2418) — Ss. 348 and 349 — See MAGISTRATE, 
JURISDICTION OF, 4 L.B.R. 282. 

(2418-rt)— S. 348- Nos. 2303, 2402, 
supra, and No. 3554, infra. 

a. 349 ( = 1882. B- 349 ; 1872, s. 46 ; 1861, 

8. 277. 

Sec COMMIT.MENT TO SESSIONS COURT. 

See Magistrate, Jurisdiction of. 

(2419) — Ss. 349 and 330 (J) — Reference 
under the section — Poivers of the Magistrate to 
whom reference is made . — .4 Magistrate to whom 
a case is submiitcd undors. 349. has no power 
to send it back to the referring Magistrate. He 
must dispose of it himself by acquitting or 
convicting and sentencing the accused or com- 
mitting the accused for trial. 26 A. 344 = 
A.W.N. 1904. 42. 

(2420) — Though a Magistrate, to whom a 
case is referred for higher punishment, should, 
as a rule, pass final orders, and should not 
refer the case back to the referring Magistrate to 
pass orders which he could pass himself, bo is 
not debarred from committing the case or 
referring it to an officer of higher powers than 
himself. 1 L.B.R. 141. 

(2421) — 6’s. 349, 530. — Where a case is sub- 
mitted to a Magistrate under s. 349, he should 
not transfer it to another Magistrate for dis- 
posal. The proceedings of tbe latter would be 
void under s. 530 (1). U.B.R. 1905, Crim. 
Pro. Code. 33 = 2 Cr. L.J. 464. 

(2422)— 6 '. 349 {=Crim. Pro. Code, 1872, 
s. 46) — Reference to su 2 )erior — Magistrate under 
— His duty and his 2 fOtvers . — When the pro- 
ceedings of a case are submitted, under 
s. 46 of the Crim. Pro. Code, to the Magistrate 
of the District, he is bound to pass such judg- 
ment, sentence, or order in the case as he deems 
proper, and as is according to law. He has no 
power to order a new trial by the Court of 
Session or any other Court, unless he considers 
that an offence has been committed which was 
not within the jiarisdictiou of the Magistrate 
before whom tbe trial was held. Rat. Un. Cr, 
C. 130. 

(2423) — Where a case is referred to a Dis- 
trict ^lagistrate under s. 46, by a subordinate 
Magistrate, it is not competent to him to re- 
turn the case to the subordinate Magistrate. 

6 C.L.R. 276. [F., Rat. Un. Cr. C. 479, A.W. 
N. 1904, 42 = 26 A. 344], 

(2424) — A ^lagistrate, to whom an accused 
person has been sent by a subordinate Magis- 
trate for enhanced punishment, has no power 
to send the case for enquiry to another Magis- 
trate. 4 M. 233. [R,, 2 L.B.R. 285, F.B.] 

(2425) — A Magistrate to whom a case is 
referred under s. 46, Code of 1872, by a subordi- 
nate Magistrate for tbe purpose of awarding a 
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^rim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1372. XXY of 1861 and YIII of 1869) 

— continued. 

more severe punisliment than he is competent j 
to award, may direct the subordinate Magis- j 
trate to commit the case to the Sessions Court. 

A committal made by the subordinate ^lagis- 
trate, under such circumstances, is legal. 1 M. 
289 = 2 Weir 425. F.B [i2,. 13 C- 305, Rat. 
Un. Cr. C. 472, 2 L.B.R. 235. F B.) 

(2426) — A Head Assistant Magistrate, to i 
whom an accused is sent up for enhancement of | 
punishment, has no power to send tlie case for 
inquiry to another Magistrate. 2 Weir 424. 

(2427) — It is in the discretion of a subordi- 
nate Magistrate trying a case to send it up to a 
superior Magistrate under s. 46. But the 
latter has no authority to direct the subordi- 
nate Magistrate to send up the case to him. 

2 Weir 427. j 

(2428)— S. 349 i = Cri)n. Pro. Code, 1882, 
S.349), ref ere^ice under — Jurisdiction and powers 
of Magistrate to whom reference is made — 
Duty of referring Magistrate to record opinioyi. 

— Where proceedings are sent to a Magistrate, j 
under s. 349, the whole case is opened up for 
him to deal with it according to his discretion. 
Rat. Un. Cr.C. 350 = Cr. Rg. 40 of 1887. 

I 

(2429) — Magistrate, to whom proceedings 
are submitted under s. 349. is not at liberty to 
return the case to the submitting Magistrate 
but must dispose of it himself. He has the 
power to commit to Sessions, if necessary. ' 
9 M.377 = 2Weir 427. [F., A.W.N- 1904, 42 = 

26 A. 344 ; B., 2 L.B.R. 286] . | 

(2430) — A Magistrate of the second or third 
class, in submitting his proceedings tc another 
Magistrate for a severer punishment than he can 
• himself inflict, is required to record his opinion 
only, but cannot legally convict the accused. 

It is the duty of the Magistrate to whom a case 
is 60 referred to pass judgment accordiug to 
law. Rat. Un. Cr. C. 387 = Cr. Rg. 38 of 1888. 
[i?., Rat. Un. Cr.C, 479, 564]. 

(2431) — A Sub-Divisional Magistrate to whom 
.a case is submitted under s. 349 of the Grim. 
Pro. Code, cannot send it back to the Magis- 
trate for disposal. He must himself pass such 
judgment as he thinks flt. Rat. Un. Cr. C. 
479 = Cr. Rg. 44 of 1889. 

(2432) — Where a Magistrate of the second or 
third class submits a case to the District 
Magistrate with his opinion, the District 
Magistrate should not confine himself to 
considering whether the Magistrate’s decision 
is manifestly opposed to the evidence, but 
should consider the whole evidence and pass a 
judgment stating the points for determination 
and the reasons for his decision. Rat. Un. Cr. 

O. 636 = Cr. Rg. 13 of 1893. 

(2433) — Where a second class Magistrate 
refers a case to a District Magistrate under 
s. 849, Grim. Pro. Code, the latter Magistrate is 
V competent to deal with it in his discretion 
according to law. Rat. Un. Cr. C. 948 = Cr. 
Rg. 54 of 1897. j 


Grim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and Ylll of 1869) 

— continued. 

(2434) — S. 349 — Irregular proceedings under 
— Power of District Magistrate. — When a 
Magistrate acts irregularly under s. 349, it is 
open to the District Magistrate to take the 
case on his own file or to transfer it to that 
of some first class Magistrate, the proceedings, 
in either case, being taken de novo. 2 WclP 
422. 

(2435) — S. 349 ( = Crim. Pro. Code, 1882, 
s. 349) — Several accused persons — Proceedings 
against some only, when legal — Procedure — 
Competency of superior Magistrate to act on 
evidence recorded by referring Magistrate . — 
Where several persons are charged, a second 
class Magistrate is not bound to proceed against 
all the accused under s. 349, when only some 
of them deserve, in his opinion, a more severe 
punishment than it is competent to him to 
inflict. But it is desirable, however, to forward 
all the accused to the superior Magistrate. A 
superior Magistrate, who deals with the accused 
under s. 349, is not precluded from acting on 
the evidence recorded by the subordinate 
Magistrate or from adopting his opinion. It is 
in the discretion of the superior Magistrate ^ 
re-examine witnesses already examined by the 
subordinate Jlagistrate and to take furthw 
evidence. Although the latter eannot record 
a judgment against the accused who are sent 
up for enhanced punishment, yet he is entitled 
to record his opinion, and there is 
illegal in his referring to a judgment records 
by him against some of the accused whom ho 
has convicted, as embodying tho opinion he 
has to record. 2 Weir 4*28. 

(2436) — In cases where several accused per- 
sons arc charged before a Magistrate, it is com 
potent for him to convict some of them an 
send up the rest to a superior Magistrate 
enhanced punishment. 2 Weir 429. 

(2437)— S. 349— Recording defence 
a»id reference under, — to District 
District Magistrate sending the case for 
to another Magistrate — Legality * 

—A third class Magistrate, after he bad draw 

up a charge of theft against the 
recorded evidence for the defence, sent 
to the District Magistrate for The 

sentence under s. 349, Grim. 

District Magistrate quashed the ^ lej 

and sent the case to a first class Magw . 
re-trial. Held, that the procedure 
the District Magistrate was illegal. F.l^* 

37 Cr. 

(2433)— S- 349Senteyu:e <3 

case is sent under the provisions o ■ . 
the Criminal Procedure Code to 
Magistrate, or the Sub-Divisional a 

such Magistrate is not competent w 
punishment more severe than {T pjg, 

bo inflict under ss. 32 and 33. 
trict Magistrate in such a case sen _ , Up 

Moused under sa. 379, 75, inoladinf 

seven years’ rigorous impnsonmen , (jjiief 

three months' soUtary confinement, w** 
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.Crlm. Pro. Code (Acta Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and YlII of 1869) 

— continued. 

Court, on appeal, reduced the sentence to rigor- 
ous imprisonmeut for two years, including 
solitary confinement for three months. 163 
P.L.R. 1903. (10 P.R. 1881 Cr., F.) 

(2439) — S. 549 — Reference to the District 
Magistrate — Order, meaning of — Aiiiedating a 
sentejice, illegal. — Where a 3rd class Magistrate 
refers a case under s. 349, Crim. Pro. Code, to 
the District Magistrate recording that the 
accused should receive a punishment diflerent in 
hind from what he could inflict, the District 
Magistrate is bound to pass final orders on such 
reference and cannot return the case to the 3rd 
class Magistrate for disposal. The word " order” 
in 8. 349 means a final order disposing of the 
case. It is not legal to antedate a sentence. 1 
X.B.R. 124. (4 B. 240, 10 B 196, E.) 

(2440)— 5s. 340, 364. 367 { = Crim. Pro. Code, 
1873, ss. 46, 346, 464)— Reference to superior 
Magistrate — Return of pjroceedings for omission 
to record statements of accused persons — Poicer 
of sitbordinate Magistrate to record a different 
dndim/.— Where a subordinate Magistrate found 
that the offence committed by the accused 
personsbefore him was a graveone and deserving 
cf more severe punishment than he was compe- 
tent to adjudge. and submitted the proceedings 
to the District Ma^strate, who, however, 
returned the proceedings on finding that the 
subordinate JIagistrate had omitted to record 
in writing the statements' of the accused as 
required by s. 346, and directed the Magi.strate 
to supply the defect, held, that the District 
Magistrate was competent to return the pro- 
ceedings and that the subordinate Magistrate 
was also competent to come to a fresh and 
different conclusion as to the guilt of the accused 
and acquit some of them. 2 Weir 426. fi2.. 
2 Weir 429] . 

(2441)— S. 349 — See DISTRICT MAGISTRATE, 
12 P.R. 1903 Cr. 

(2442)— S. 349— 5c« PRISONER, 7 B.H.C. 
Cr, 31. 

(2443)— S. 349 — See REFERENCE TO HIGH 
Court, Rat. Un. Cr. c. 222. 

(2444)— S. 349— 5ee SUMMARY TRIAL, 4 
Ii.B.R. 277. 

(2445) — S. 349 — See WHIPPING, Cr. Rg. 

12— 1870. 

(2445-0)— S. S49—See Nos. 166, 167, 168, 

}lh 1323, 1324, 1332, 1861, 

1981, 2350, 2403, 2404, 2413, 2416, 2418, supra. 

S. 350 ( = 1882, B. 350; 1872, ss. 328, 329). 

See Commitment to Sessions Court. 

See Conviction 

See Magistrates, Jurisdiction of. 

See Practice and Procedure. 

5. 350 {=Crim. Pro. Code. 2883, 
4. 350) Scope of. — S. 350 is intended to provide 
lor a case where an enquiry or trial has been 


Crim. Pro. Code (Acts V of 1898, X of 1882, 

X of 1872. XXY of 1861 and Vllf of 1869) 

— continued. 

commenced before one incumbent of a parti- 
cular Magisterial post, and that officer ceases 
to exercise jurisdiction in that post, and is 
succeeded by another officer. 12 A. 66. [F., 

1 L.B.R. 301. 15 C.P.L.R. 66. 17 C. P.L.R. 
159, 1 N.L.R. 187; R., 25 P.R. 1905 Cr.. 
175 P.L.R. 1903 = 14 P.R. 1903 Cr., 12 C.W. 
N. 140 = 6 Cr. L.J. 434]. 

(2447) — S. 350 .applies only to a case where 
a Magistrate ceases to exercise jurisdiction and 
is succeeded by another Magistrate wlio has 
and e.xercises such jurisdiction. 20 C. 870. (./f., 
U B.R. (1897—1901), 87 Cr.]. 

(2448) — S. 35U~ Trial by Sessions Judge on 
evidence recorded partly by another Judge — 
Applicability of section. — The Code of Criminal 
Procedure does not empower a Sessions Judge 
to try a ease partly on evidence not recorded 
by himself; and the consent on the part of the 
accused to such a trial cannot vest in him a 
jurisdiction to do so. S. 350. Crim. Pro. Code, 
applies solely to Magistrates. 26 B. 50 = 3 
I Bom.L.R. 558. 

i 

(2449) — S. 350, Crim. Pro. Code, applied only 
to Magistrates and not to Sessions Judges. 7 C. 
P.L.R. Cp. 1. (3 M. 112, R.) 

(2450) — S. 350 — Applicability of, to cases 
transferred from one Magistrate to another — 
Prelimiiuiry inquiry, not a trial and not 2»'0’ 
vided for by proviso (n). The words of the sec- 
tion are applicable to cases in which the case 
under inquiry or trial is withdrawn from one 
Magistrate, who thereupon ceases to exercise 
jurisdiction therein, and is transferred to an- 
other, and the latter is not, therefore, bound 
to re-hoar all the prosecution witnesses. A 
“ register case ” or preliminary inquiry into an 
accusation of an offence triable exclusively by a 
Court of Session is not a trial before the charge 
is framed, but au inquiry and, therefore, not 
provided for by proviso (a) to s. 350. 5 M.L.T. 
218 = 9 Cf. L.J. 148 = 32 M- 218 = 1 lod. Gas. 
54. 

(2451) — 5. 350 ( = Crim. Pro. Code, 1H72, 
s. 338) — Medical witness, examination of. — In 
order to render the examination of a Civil Sur- 
geon ora medical witness admissible in evidence 
ag.ainst any individual, without calling that 
person as a witness, the examination must 
have been taken by the Magistrate in the pre- 
sence of the accused. 12C.L.R. 283. 

(2452) —5. 350 — Transfer of case— Conviction 
on evidence partly recorded by the former 
Magistrate — Validity. — Where, after several 
witnesses were examined, the case was trans- 
ferred to another Magistrate, held, that the 
latter acted irregularly in convicting the ac> 
cused on evidence partly recorded by the former 
Magistrate. The irregularity could not be 
waived by the accused, as s. 350 did not apply 
to such a case. 12 G.W.N. 140 = 6 Cr. L.J. 434. 
(Diss., 12 C.W.N. 416 = 35 C. 457 = 7 C.L.J. 
489 = 7 Cr. L.J. 220; Approved, 5 M.L.T. 218]. 
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Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and VIII of 1869) 

— continued. 

(2453) — Ss. 350 and 52S — De novo trial — 
Change of tryintj Magistrate — Applicability of 
s. 350. — The provisions cf s. 350, Crim. Pro. 
Code, apply to all cases in which cases are 
transferred for whatever reasons from the file 
of one Magistrate to that of another. When a 
case is transferred under s. 528, Crim. Pro. 
Code, from the file of one Magistrate to that of 
another, the former ceases to exercise Jurisdic- 
tion in the case and is succeeded by the latter 
in the exercise of the Jurisdiction within the 
meaning of s. 350, Crim. Pro. Code. 12 C.W.N. 
416 = 7 Cr. L.J. 220 = 7 C.L J. 488 = 33 C. 457. 

(2454) — .Ss. 350, 523- — When a case is with- 
drawn or transferred under s. 52S, the proceed- 
ings should be commenced afresh. Also, the 
accused should be informed of their option 
under s. 350. (20 C. 870, 2 W.R. Cr. 53, R.) 
S. 350 does not applv to cases withdrawn under 
s. 528. U.B.R. (1897 -1901), Yol. I, 87. 

(2455) — S. 350 — Trial de novo — Case of 
defamation — Final orders should he by Magis- 
trate who examines complainant — Exclusion of 
documentary evidence — Probative value — Ins- 
;jec<iou, --Where, on the transfer of a case, the 
accused do not apply for a trial de novo, the 
action of the l\Iagistr.ite, in convicting the 
accused on the evidence recorded partly by the 
former Magistrate and partly by himself, is 
not strictly without jurisdiction. It is most 
desirable, however, in a case of defamation, 
that the examiuation and cross-examination of 
the complainant should he held in the presence 
of the Magistrate who has seizin of the case, 
and passes final ordoi*s therein. A piece of 
documentary evidence should not be excluded 
merely on the ground that it is of little evi- 
dentiary value, and without being looked into 
by the Court. 13 C.W.N. 550. 

(2456) — S.350— Part heard trial— One Magis- 
trate succeeding another — Procedure of suc- 
ceeding Magistrate — Right of accused. — S. 350 
of the Crim. Pro. Code gives the second 
Magistrate an alternative. He can act on the 
evidence recorded by his predecessor or partly 
recorded by his predecessor and partly recorded 
by himself, or he may summon the witnesses 
and recommence the enquiry or trial. But 
he cannot do both. The accused may de- 
mand that the witnesses or any of them 
be re-summ'oned and re-heard. Where an 
accused demands that all the witnesses are 
to be re-summoned and re-heard, he compels 
the second Magistrate to adopt the second 
alternative course and to recommence the trial 
or enquiry. When the second Magistrate re- 
summons none or only some of the witnesses 
previously examined and acts on the evidence 
partly recorded by his predecessor and partly 
recorded by himself, he adopts the first alter- 
native and does not recommence the enquiry or 
trial. If the second Magistrate recommences the 
trial, he has full power to deal with the case 
and can discharge the accused, or, if he thinks 
fit, frame a charge. He cannot act on the 

4 

/ 


Crim. Pro. Code (Acts Y of 1898, X of 1882^ 
X of 1872, XXY of 1861 and YlII of 1869) 

— continued. 

charge, if any, framed by his predecessor, or on 
any depositions or examination of the accused 
recorded by him. 2 L.B.R. 17. 


(2457)— 5s. 350, 537 ( = Crim.Pro. Code, 1882, 
ss. 350 and 537) — Meaning of word “ trial” — 
Proper time for re-summoning and re-hearing 
uMnesses — Refusal to re-call uitnesses — Effect* 
— Per Maclean, C. J. — The word “trial’* 
means the proceeding which commences when 
the case is called on, with the Magistrate on 
the Bench, the accused in the dock, and the 
representatives of the prosecution and for the 
defence, if the accused be defended, are 
present in Court for the hearing of the case. 
The proper time for the accused to a.sk for the 
re-suinmoning and re-hearing of the witnesses, 
according to s. 350, proviso (a), is, as soon s.s 
the trial commences before the second Magis- 
trate. and this is the case even though an 
interlocutory application for enforcing the 
attendance of certain witnesses may have bwn 
previously granted by the Magistrate. Per 
Banerjee, J. — A trial held by a Magistrate 
presiding in the Court of first instance on 
evidence not recorded by him. and on evident 
of witnesses whose manner and demeanour M 
had not the advantage of observing, must w 
considered to be a trial held not according to 
law and without one of the most importan 
guarantees for a correct decision, and to have 
occasioned a failure of justice. S 
cure such defect. 25 0.863 = 2 C.W N. «»• 
[D.. 3 P.R. 1903 Cr.] 


(2458) — 5. 350 i = Crini. Pro. Code, 1872, 

s.328)—Magisiratecannotdecide enseoneinde^ 

taken by his predecessor, — A Deputy ’ 

trate must, on succeeding his prcdeces^r w 
had enquired into the case, recall 
de novo and examine them himself- He 
decide the case on the evidence recorded ny 
predecessor. 23 W-R. Or. 82. 


(2459)— 5. 350 ( = Cr*m. Pro, 

. 328) — Evidence heard by one Magistra 
ase decided by another — Irregularity na W 
udicing accused — High Court will no 
< 2 ^^ 9A W R. Or. 12. 


(2460) — Ss. 350, 256. 356, 357— AC 
cusED Person, i L.B.R. ‘233. 


(2461)— 5. 350— See BENCH OF M-4013- 
TRATES, 23 C. 194. 

(2462)— Ss. .350, 437— 5e« FORtHEB 
QUIRY, 6 A. 367. 

(24631— Ss. 350, 537— See JUDGMENT. 3 P- 

R. 1903 Cr., 6 P.R. 1884 Cr. 

(2464)— S. 350— 5ee MAGISTRATE, 3 ^ 
DICTION OF. 22 M. 47 = 2 Weir 430. 

(2465)— Ss. 350. 107 ^ 

KEEP THE PEACE, 4 C.L.B. 452. 


(2466)— S. S50—See 
JURISDICTION OF, 3 M. 112-2 Wo 
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Crira. Pro. Code (Acts Y of 1898, X of 1882. 

X of 1872, XXV of 1861 and YIII of 1869) 
— continued. 

(2467) — S. 350 — See TRANSFER OF CRI- 
MINAL CASES, 12 C.W.N. 138, 1 L.B.R. 287. 

(246S) — S. 350 — See Withdrawal of case 
1 L.B.R. 139. 

(2468-a) — S. 350— iVcNos. 54. 121. 123, 1103, 
1324, 1552, 1575, 1951. 2017, 2103.2404. 2410 
2417, supra, and No. 2998. infra. 

S.351 (=1882, 8. 351 ; 1872, s. 104 ; 1861, 

8. 206). 

(2469)— S. 351 ( = Cjnm, Pro. Code, 1872, 
s.KH ; 1661--2S69, s.206) — Preliminary investu 
gallon, — S. 206, Crim. Pro. Code. 1861, applies 
to investigations preliminary to commitment 
for a subsequent trial, and not to cases where 
we trial is actually being proceeded with. 14 
WsR, Cr. 20. 

(2469-rt) — S. 351 See Nos. 1243, 1259, 2051, 
supra. 

8.352 (=1882. 8.352; 1872. s. 187; 1861. 

8. 279). 

{ = Crim. Pro. Code, 
ss. 352, 537 ) — Evidence given at previous 
truil taken as examination-in-chief- Evidence 
Acf, as. 138, 167, 33. — Where, in .a case in 
which two parties, Hindus and Mahomedans. 
were accused of rioting, the Magistrate, in the 
trial of the Hindus, after that of the Maho- 
medans was over, instead of examining the 
witnwses, had the copies of the examination- 
m-ehief of the witnesses recorded in the former 
tnal produced in the present trial, and the | 
accused in the second trial cross examined the 
Witnesses, no objection being taken to the pro- 
cedure, on the prisoner’s behalf, held, that the 
procedure adopted was irregular, but the irre- 
gularity was cured by the provisions of s. 537. 
as the matter elicited in cross examination 

was sufficient to sustain the conviction. 9 A. 

609. 

S. 353 ( = 1882, a. 353; 1872, e. 191, 

para 1 ; 1861. s. 194). 

= Crim.Pro.Code, 1861 ,s. 194) 
i^xamination of complainant — Presence of 
Under s. 194 of the Crim. Pro. Code, 
f- enough to read over the deposi- 
lion of the complainant in the presence of the 
wused person. The examination must take 

presence. Rat. Un. Cr. C. 24 = Cr. 
23—9—1869. 

ft (=Ci-int. Pro. Code, 1872, 

j‘ ^ ^ Magistrate who reads over the evi- 

ir, • L ® '^*^*^®sses to the accused recorded 
m weir absence, the accused being allowed to 
^-examine the witnesses, acts irregularly ; 

reading the deposition of a wit- 
.• Pi^®viously recorded and asking him if it 

““ illegality as the procedure 

and ^ leading question 

intimating to him that the 
ame story ig expected from him again. If 

Magistrate inten- ( 
y with a view to delay the proceedings, I t 

91 


. Crim. Pro. Code (Acts Y of 1898, X of 1882 
) X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

he should be dealt with nccording to law, but 
nothing would excuse such an illegal proceed- 
ing as covering his face bv placing a cloth 
acros.s his mouth while the evidence was 
being recorded. 5 C P.L.R. Cr. 33. 

(2473) 5. 353 — Evidence. — It is irregular 

to import into a case the evidence given in 
another case by merely reading over a deposi- 
tion to a witness and asking him if it was 
correct. L.B.R. (1872—1892), 399. 

(2474) — S. 353 — See WITNESS, S. C. 86 
Oudh. ’ 

{2474-a) — S. 353 — See No. 325, sifpra, 

S. 354 ( = 1882,3.354 ; 1872, s.332). 

{'2474-6)— S. 354 — See No. 423, supra. 

S. 355 ( = 1882. 8. 355 ; 1872, ss. 222, 333 ‘ 

1861. 8. 267). 

j (2475) — S. 55-5 i — Criin. Pro. Code, 1872, 

$. 333)~Evidc>ic€ recorded in mcmorayidum 
form. — In a case of theft combined with a 
charge of previous conviction, the M.agistratc 
should not record the evidence in the form of a 
memorandum, as such offence is not triable 
summarily. 2 Weir 432. [F.. 2 Weir 433). 

(2476) — S. 355 ( = Cri;ji. Pro. Code, 1882, 
s. 55-5) — Snmmoyis case — Readiyig over of the 
recorded deposition. — In a summons case, the 
reading over of the recorded deposition is not 
prescribed by law, and its omission cannot, 
therefore, per sc be regarded as a fatal defect. 

2 Weir 433. 

(2477)— S. 355 { = Crim. Pro. Code, 1882, 
s. 355) — Apirniation of a re-called witness. ~ 
Where a witness is re-callod shortly after the 
close of his first deposition, the further state- 
ment must be deemed to be made under the 
original affirmation. 2Weir433. 

(2478) — Ss. 355 , 263, 264 — Sniyimary trial — ■ 
Record, particulars of — lyigredieyits of offence 
charged — Substance of evideyxce must be ein- 
bodied in judgnieyit—S. 355, applicability of. 
—After a summary trial, the petitioner was 
convicted of being in possession of a stolen 
bundle of clothing. There was no evidence to 
show that he h.id any guilty knowledge. Held, 
that the conviction could not stand, as the 
proceedings did not disclose any offence against 
the petitioner. Held, also, that the Magistrate’s 
record in summary trials, however brief, must 
show the necessary ingredients of the offence 
charged- It is not necessary fora record of 
evidence to be made in summary trials, oven 
where an appeal lies, but s. 264 provides that 
the substance must be embodied in a judgment 
as well as the particulars in s. 264. S. 355 
merely prescribes .a briefer record in summons 
cases and other cases, which may be tried sum- 
marily. when they are. as a matter of fact, tried 
regularly. 3 L.B.R. 3 = 2 Cr. L.J. 376. 

(2479)— S.,. 355, 356, 357, 537 (=Crim. Pro. 
Code,18a2,ss. 355,356, 357 and 537)— Summons 
eases Power of Native second class Magistrate 
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Grim. Pro. Code (Acts V of 1898. X of 1882, | 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

io record memorandum of evidence in English, j 

There is no provision of law which renders it ' 

illegal for a Native second class JIagistrate to 
record the memorandum of the substanceof 
evidence of each witness mentioned in s. 355 | 
in English. Even if the procedure were irregu- I 
lar, the irregularity will not vitiate the trial, , 
unless a failure of justice has been occasioned 
therebv. 19 M. 269 = 2 Weir 433 = 6 M.L.J. 
134. 

(2480)— Ss. 355 to 3G4— See CONFESSION, 2 
•O.W.N.-702. 

(•2481)— Ss. 355. 300. 301. .302, 303, 30G. 307 
— See Jury, 4 C.L.R. 405. 

(24Sl-n)— S. 355-SctfNos. 917, 1300, 2033, 
2034. 20.38. 2180. supra. 

, s. 356 ( = 1882. s. 356 : 1872, s- 334 ; 1861, 

s. 195). 

(2482)— Ss. 356 and 53T~-Mode of recording 
evidence and revision in case of any iriegularity, 
defect in the Magistrate's procedure, 
viz., recording the evidence of witnesses in i 
English language with his own hand and not ! 
in the language of the Court, as required in 
s. 35G of the Code, is merely an irregularity I 
and not an illegality which would vitiate the 
trial. The essence of the rule contained in the 
1st clause of s. 35G of the Code is the taking 
down in writing of theevidence of each witness 
and not the taking down in writing of the 
same in the language of the Court, as is shown 
"by the provisions of s. 357 of the Code, under 
which, if the local Government so directs, the 
evidence may be taken down in the mother 
tongue of the’judgc or in English. 6 O.C. 73. 

(2482-n)— S. .35G— See Nos. 917, 1546. 2234, 
2460, 2479, 2480, supra. 

S. 357 ( = 1882, B. 357 ; 1872, s. 335; 1861, 

6. 196). 


Grim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

(2485)— S. 357— PRACTICE AND PRO- 
CEDURE, 2 Weir 434 = 5 M.H.C. App. 9. 

(2485-rt)— S. 357— -Sre Nos. 2460, 2479, 2480, 

stq^ra. 

s. 358 ( = 1882. s. 358 ; 1872, s- 336 ; 1861. 

6. 268). 

(2485-6)— S. S5S—See No. 2480, supra. 

S. 359 ( = 1882, s. 359 ; 1872, s. 338 ; 1861, 

s. 198). 

(2485-c)— S. 359— See No. 2480, supra- 

S. 360 ( = 1832, s. 360; 1872, s. 339 ; 1861, 

ss. 193. 199). 

I (2486) — S. 360 { = Crim. Pro. Code. 18S2, 
s.360)—Evide7iceofirit7iesses.~S. 360 direct 
that the evidence of each witness should be read 
over to him in the presence of the accused, 
and the accused cannot p'^y attention to it, if 
the evidence of the next witness is proceeded 
with. 2 Weir 435. 

(2487)— Ss. 360, 361 { = Cri77i. Pro. Code, 
ss. 330, 3-10)— IPifHesses 7iot understividing 
dei)Ositio7i$ read over to (hc/n. — S. 339, Crina. 
Pro. Code, 1872, is for the protection of witness* 
es. The more fact that the witnesses did not 
: understand their depositions when read 
them, if they have not required 
terpreted, does not afford anv ground for tne 
I accused in the case to have his conviction se 
aside. 7 C.L.R. 393. 

(2488)— S. 360— See P’OROEBY. 36 C. 955. 

(2489)— S. 360— See PER.JURY. 12 C.W.N. 
845 = 8 Cr. L.J. 116. 

(2489-a) — S. 360— Sec Nos. 1421, 2480. 2483, 
supra. 

S. 361 ( = 1882, s. 361 ; 1872, s. 340; 1861. 


(2483)— Ss. 357, 360,537 ayid 540{^Cri7n. 
Pro. Code, 1862. ss. 357, 360, 537, 510)— Onus- 
sioK to interpret evidence to By the 

mere fact of the evidence as recorded by a Ses- 
sions Judge not being interpreted to the wit- 
nesses, the conviction, of the accused did not 
become illegal, such omission, although amount- 
ing to an irregularity, not having prejudiced 

them. S.C. 275, Oudh. (8 W.R. Cr. 63, 7 C. 
393. i?.). 

(2484)— Ss. 357, 537 (==Cri7n. Pro. Code, 
2882, ss. 357, 537)— Magistrate taking evidejice 
in his own hand-wrilhig 7iot beifig so authorised 
— Comifiitment— Irregularity.— Wheve a Magis- 
trate who is authorised to take down depositions 
in his own hand-writing, while he is in one 
district, is transferred to another district, his 
authority remains in force only so long as he 
remains io the district in which it has been 
co^erred. But, if after such transfer, he takes 
down depositions in his own hand-writing and 
'makes a commitment, the commitment, al- 
though irregular, is valid, unless the accused 
^lias been prejudiced thereby. 2 Weir 434. 


200 ). 

2489-61— S. 361-SceNo. 2487. supra. 

-S. 362 ( = 1882, 8. 362; 1872, 8. 338; 1861. 
1. 198). 

(2490) ~S. 362— Presidency 
\at cases bou7id to record evidence. 

□cy Magistrate is not bound to 
ace in any summons c.ases or madeas 

cases in which enquiries have to Ixcept 

summons cases or warrant ^ 

lere he may impose a fine 
ndred rupees or impriso^cnt lor ^ 

ceeding six months. He is 353 of 

idence only in cases coming njiat 

eCode. But, however, sontf 

e Presidency M:agistrates or 

>ord of the statements made 

at their judgment sho^^, gigh Court, 
ese statements are, so that tne ^ 

a Court of ^vision, by 

iety or legality of the ordws P® 

TiOS 6 = 4 408=4 Cr. W-Sas. 
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Grim. Pro. Code (Acts Y of 1898, X of 1882 
X of 1872. XXY of 1861 and YIH of 18691 
— continued. 


(2491)— 5s. 362 and 370 — Prcsidencif Magis- 
trate — liecording of reasons for conviction — 
liecording of evidence in appealable and non- 
appealable cases. — S. 362 of tlio Code prO: 
scribe.s that the evidence in appealable capos, 
that is, in which a Pre.sidency Magistrate im- 
poses a fine exceeding Rs. 200 or imprisonment 
fora term exceeding six months, shall be duly 
recorded. There is no obligation in law to 
record evidence in other cases. In s. 370. it is 
enacted that, instead of recording a regular 
judgment, a Presidency Magistrate need only 
record certain specified particulars (/') to (h) 
and (t) in all cases in which the i\ragistrate 
inflicts imprisonment or fine exceeding Rs. -200 
or both, a brief statement of the reasons for 
conviction. The brief statement of reasons 
must be such as is sufticiont to satisfv the High 
Court, upon revision, that there were suflicient 
materials before the Magistrate to support the 
conviction. 31 C. 983 = 8 C. W.N, 839. 

(2491.a)— S. 36-2— See Nos. 2351. 2480. 

supra. 


S. 363( = 1882. s. 363,1872, s. 341; 1861 . 

s. 249). 

(2492) — S. 363 { = Crini. Pro. Code. 16S2, 
S. 363) — Untrustivorthiness of icilness, when to 
be pronounced bt/the Judge . — It is always un- 
safe to pronounce au opinion ou the credibi- 
lity of a witness, until the whole of the evidence 
has been taken ; a Judge may note the de- 
meanour of a witness, but except, whore there is 
very clear proof afforded by hisown statements 
that the witness is unworthy of credit, it is un- 
safe to assume that it is so, till the evidence has 
been exhausted. 2 Weir 435. 

^0^^2493)— S. 363— See CONFESSIOX, 2 C.W.N. 

(2494) — S. 3G3— Sec PENAL CODE, s. 420, 9 
Cr. L.J. 261 = 1 S.L.R. 20 Cr. 

(2494-a) — S. 363 — SeeNos. 1038, 2480, supra. 

—8. 364 ( = 1882, s. 364 ; 1872, s. 346, paras 1 
to4;l861, 8. 203). 

See Accused Person. 

See Confession. 

See Examination of accused. 


* { = Crim. Pro. Code. 1SM2, 

. ao4) m^ht of rcjusal by accused to disclose 
messes to be examined by him in Sessions 
, A*' accused person is entitled, when 

ore a commiUing Magistrate, to reserve his 
once and to refuse to disclose the names of 
cno witnesses whom he intends to call at the 
sessions trial. 14 A. 242. (R., 19 A, 502] 

e ( = C'riw. Pro. Code. 1883, 

" A of accused — Language — Re- 

_ nj !*7 ^ second class Magistrate, before whom 

person makes a statement in the 
in fk *1 should record the statement 

Cr o not in English. Rat. Un. 

wp. u. easier. Rg. 4 of 1893. 


(2197)— S. 364 ( = C?-n.’f. J'ro. Code. 13S3. 
s. 36*4) — Statement — Signature of accuced, how 
to be made. — The signature of an accused person 
to a statement recorded under s. 361 should bo 
made in the immediate presence and mulor the 
control of the Magistrate himself. '1 o taUo the 
signature of the accused in an adjoining room 
before a clerk, and not in the inimodi ite pre- 
sence of tho M.igistrate, is not a proper compli- 
ance with the section. Rat. Un. Cp. C. 687 -- 
Cr. Rg. 8 of 1894. 

(2498) “The signing of a confessional state- 
ment by a prisoner in the form of mark i.s 
i sufficient under s. 304. 2 Weir 437. 

(2400) — s. 36J ( = Crim, Pro. Code. 1S6J, 
S.305) — Id.vominaiion of accused before a Magis- 
tratc — Admis.sibilitif in Court of Scfisions.—U 
the examination of an accused person l)cforo a 
Magi.strate is afterwards read in evidence at the 
trial before the Court of Sessions, under s. .360. 
the whole of it should bo re.ul out. It inn>t be 
pointed out to the jury or a-sessors that the 
statement is evidenco.against the author onlv 
5 M.H.C. App. 4. 

(2-500) — S. 364 ( = Crint. Pro. Code. 1S73, 
s. 346) — J rregnlaritu in recording confessions— ■ 
Effect. Tho omission to certify a confession as 
required by s. 346, and to record the whole of 
the questions put to the prisoner, although 
irregular, will not bo material, unless the accus- 
ed has been prejudiced thereby. 2 Weir 436. 

(2501)— S. 364 {=Crim. Pro. Code. 2833, 
s. 304) — Confessional statements — Procedure of 
Magistrate. — A Magistrate, when ho is c.xnmin- 
ing a prisoner or asking him whether he pleads 
guilty or not. should refrain from assuming 
that ho is guilty of the crime with whicii he is 
charged. The proper mode is to tell tho pri.sonor 
that he is charged with a certain offence and 
ask him if he has any explanation to give, and 
whether he wishes to make anv statement 2 
Weir 438. 

(2502) — S. 364 — Examination of accused 

Improper gucstion. — In examining .an accu.sed 
person under s. .364 of the Code, it is improper 
to ask him such a question, as. “If you did not 
commit the murder, who did ? 7 O.C. 191. 

(2503) — S. 364 (3) — Accused person refusing to 
sign record — S.180, 1.P.C., ojjence under.~~An 
accused person, who refuses to sign the record, 
which the Court made of tho questions put to 
and the answers given by him. does not commit 
an offence punishable under s. 180 of the Penal 
Code. The procedure indicated by s. 364 (2) of 
the Criminal Procedure Code involves the Ma- 
gistrate offering the record for the accused's 
signature, but it does not empower the Magis- 
trate to require his signature. It is only when 
a person refuses to sign a statement which a 
public servant is legally empowered' to require 
him to sign, that he renders himself liable to 
punishment. 4 Cr. L.J. 205 = 3 L.B.R. 199. 

(2504) — Ss. 364, 424 — See JUDGMENT, 11 C. 
449. 
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(2505)— S. 364- 5ee MAGISTR.A.TE. JURIS- 
DICTION OF, 24 C. 499 = 1 C-W.N. 435. 

(2506)— S. 364— See PENAL CODE, s. 180, 

1 \Veir 113. 

(2506-rt)— S. 364— See Nos. 1104, 1103, 1110, 
1112. 1113, 1114. 1115, 1116. 1123, 1124. 1125, 
1843, 1980, 2281, 2361, 2440, 2480, aujyra, and 
No. 3503, iiijra. 

S. 366 ( = 1872. ss. 211. para 3, 462). 

See JUDGMENT. 

(2507)— Ss. 300, 307{ = Crim, Pro. Co^, 1882, 
ss. 360, 367) — Necessity for written jjidgment 
before jyronoiincintj decision — Inasmuch as the 
sentence in the case of a conviction, and the 
direction to set aside the accused at liberty in 
the case of an acquittal, can only follow on the 
decision and cannot precede it, and inasmuch 
as the decision must be contained in a written 
judgment, the semcnce is illegal when there is 
no written judgment when it is passed. 14 A. 
242, [F., 27 M. 287 = 2 Weir 440 ; R., 23 C. 

5021 , 

(2508)— Ss. 366, 367, 537— See JUDGMENT, 
21 C. 121, A.W.N. 1892, 157. 23 C. 502. 

(250S-O)- S. 366 — See Nos. 1354, 1660, 1926, 
1952. 2235, supra. 

S. 367 ( = 1882. 8. 367 ; 1872. ss. 255, last 

para. 287. para 2. 461. 463. 464; 1861, 
ss. 380 and 381 ; c/. ss. 429, 430). 

Sec JUDGMENT. 

(2509)— Ss. 367,369, 537{ = Critn, Pro. Code, 
1372, s. 464)--Scope of.— The judgment con- 
templated in s. 464, Crim. Pro. Code, 1872, 
is the final judgment or order, embracing the 
sentence as well as the finding. 2 Weir 426. 

(2510) — S. 367 { = Crim. Pro. Code, 1861, 
s. 429) — Petitions. appHcability of section to . — 
S. 429 of the Crim. Pro. Code does not apply to 
orders on all petitions, but only to final orders 
made in the trial and investigation of offences. 
Rat. Un. Cf. C. 61. 

(2511) — S. 367 — Accused convicted, but no 
judgment written— Death of Magistrate — Pro- 
cedure . — The accused were convicted by a 
second class Magistrate, who died suddenly 
after he had sentenced them, but before he had 
written his judgment in the case. The District 
Magistrate, thereupon, referred the case to the 
High Court with a view to get the conviction 
quashed and to have a re-trial ordered. The 
High Court declined to interfere in the matter, 
holding that it was for the accused either to 
have moved the High Court or to have exercised 
their right of appeal. 1 Bom. L.R. 117. 

(2512) — Tiio accused was convicted of theft 
under s. 379, I.P.O., by a second class Magis- 
trate, who died suddenly after he had sentenced 
the accused but before he bad completed his 
judgment in the case. The District Magistrate, 


Crim. Pro Code (ActsY of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 


thereupon, made a reference to the High Court 
w’ith a view to get the conviction quashed and 
to have a re-trial ordered. The High Court, 
after considering the reasons given by the 
District Magistrate and also the petition of the 
accused, reversed the conviction recorded 
against and the sentence passed upon him, and 
ordered him to be re-tried by a competent Court. 
1 Bom. L.R. 160. 


(2513)— S. 367 i = Crim. Pro. Code, 1861, 
s. 429) — Filing of Urdu iranelation of sentences 
and final orders by Magistrates in Tirhoot.— 
Notwithstanding the fact that the evidence is 
recorded in the English language alone, it is 
still necessary that an Urdu translation of all 
sentences and final orders passed by Magistrates 
(in Tirhoot/ should be filed as enjoined by s.429. 

1 W R. Cr. Letters. 5. 


(2514J — S. 367 — Judgment wHtten by prede- 
cessor, but dated, signed and pronounced by sue- 

cessoi—No irregularity. — Under 8.367 of Cnm. 
Pro. Code, it is not necessary that the prc-siding 
officer of the Court, who wrote the judgment, 
should be the same person as the pr^idmg 
officer, who is required to date, sign and pro- 
nounce it, in open Court. 18 M.L.J. 197=7Cr. 
L.J. 459. 


(2515)— 5. 367 (=^Crim. Pro. Code, 757-. 
s. 464) — Omission to record a judgment or 
order— Effect— Appeal.— kn omission to rwow 
a judgment or final order in all the ma 
required by the Code of Criminal 
Ch. XXXIV (XXVI of the Code of 

an irregularity. If the circumstances of 

case render such irregularity unavoidable, 
if the irregularity is not one which can serio 7 
prejudice the accused, the last clause of s._ 
cures it. The right of appeal, wherever *t 
is not taken awav by the absence of a , 

judgment. 2 Weir 438. [R., 17 M.L.J. 107J. 

(2516)— S- 367— Omission to state in 
ment under which of two sections an 
— Effect. — An omission to state inajud^e 
express terms, under which of two 
offence fell, would amount, at the mMt, 
irregularity and would not vitiate the ] g 
ment. 2 Weir 440. 

(2517)— S. 367— Recording 
pencil— Initialling evidence of 
Xng of judgmenU-Beld, that 
though not precluded in so 
the law, is precluded bv common 
common usage ; that initialling the e 
witnesses is not signing, and that 
Pro. Code, clearly prescribe m 
writing the judgment must be. S.t*. 

(2518)— S. 367 Crim. Pro. 
s. 367)— Capital 

passing, upon a convtchon from • 

fact that the abused 

Sessions Judge as to the ^It goond 

convicted by him of muj^. 
reason for his abstaining £««m J ^fcich 
tence of death. Some of the reasons 
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Crira. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872, XXY of 1861 and VIU of 1869) 
— continued. 


appeared to the Court sufficient for not passing 
a cjipital sentence on a conviction under s. 302, 
Penal Code, pointed out. The extreme penalty 
■of the law should be reserved for cases of 
deliberate murder, for cases where murder is 
committed to facilitate the commission of some 
other offence, or to avoid arrest for aii offence, 
and for other heinous cases of murder. L.B. 

R. (1893—1900). 112. 

{2519)— Ss. 367, 369, 421, 422, 423—DismisS‘ 

0.1 of appeal for default - Jurisdiction of Court 1 
io restore — Procedure xaith regard to appeals . — 

A District Magistrate who has ordered the dis- j 
missal of a criminal appeal, merely by re.ason I 
of the non-appearance of the appellant, is com- ' 
potent to set aside such order, and thereafter to | 
hear and decide the appeal according to law, ) 
and s. 369 is no bar. The Code does not per- 
mit the dismissal of an appeal, upon the 
ground that the appellant does not appear to 
support it. If a criminal appeal is not dismiss- 
ed summarily under s. 421 of the Grim. Pio. 
Code, its disposal is governed by s. 423, and 
though the Court may select which of the 
courses therein provided it will follow, it must 
necessarily follow one or more of them. The 
non-appeivrance of both parties does not relieve 
the Court of the imperative duties of sending 
for the record, perusing it and giving judgment 
in compliance with ss. 367 and 423, Crim. Pro. 
Code. Ss. 422 and 423, Crim. Pro. Code, 
make it imperative in a criminal Appellate i 
Court to hear the appeal at the time and place 
named in the notices of appeal issued by it, 
and a hearing of which no notice has been 
given is illegal. 5 N.L.R. 76 = 9 Cr. L.J. 553 
=2 Ind. Caa. 247. 


^2520) — Ss. 367, 374 { — Crim. Pro. Code, 
~^^^^^oical Examiner’s report — 
Admissibility in evidence. — The Chemical 
Examiner’s report can be read and acted upon 
R8 evidence by Magistrates as well as Sessions 
Judges. 6 M.H.C, App. 11 

(2521) — Ss. 367 axul 421 — Summary dis}nissnl 
of appeal —Duty of appellate Court to write out 
Judgment . — There is nothing in the Code of 
Cnminal Procedure which requires a Court, 
dismissing an appeal summarily under 
®* *27, to write a judgment in conformity with 
P^^'^isiona of 8.367. There is nothing in 
♦ Rules printed at pages 167 

0*;iiuinal Rules of Practice, 1896, in 
conniot with the above principle. The meaning 
oi that rule is that, in all cases other than 
dciilt with under s. 421, the reason for 
JJe decision should be given. 25 H. 534 = 2 
Weir 4W3. [f., U.B.R. 1906. 2nd Qr., Crim. 
Pro. Code, 49*4 Cr. L.J, 284J. 


yi, and .537— Judgment, Ian- 

and script of a — Irregularity, if cured — 
xnto facts in revision to determine if re- 
rmi necessary.— Under s. 367 of the Code, the 
of a Criminal Court should be 
tten lu the language of the Court or in 


English. Where an Honorary ]\Iagistratc had 
written his judgment in Urdu the script used 
being Persian. Held, this was irregular, and 
that the judgment should have been written in 
Hindi which was the language of the Court or 
in English, and the script should have been in 
the former case, as directed by the local Gov- 
ernment, in Kaiti, and Roman in the latter. 
lield^ also, that such an irregularity was 
cured by s. 537 of the Code. Although, ovdi- 
narily, the High Court does not go into evidence 
when exercising its power of revision under 
s. 439 of the Code, yet it will do so in a paiti- 
cular case, when necessary, lor instance, to 
ascertain whether a re-hearing should be direct- 
ed. 4 C. L.J. 232 = 4 Cr. L.J. 162. 

(2523)— 307, 309, o37{ = Crim. Pro. Code, 
1672, s. 404) — Magistrate signing judgment tchen 
accused ts at large. — A Magistrate cannot pro- 
nounce and sign a judgment, as under ss. 3G7 
and 537 of the Code, when the accused is at 
large. Any paper, therefore, purporting to be a 
judgment not so signed and pronounced is in- 
valid and without effect as a judgment. Colm. 
Dig. Cr. 7 of 1873. 

(2524) — S. 307 (5) — Sentence oj death — Res- 
ponsibility of Judge in respect of practice . — 
Where a Judge is in doubt whether a sentence 
of death or a sentence other than death should 
be passed in a capital case, the doubt, like all 
the other doubts, should result in favour of the 
accused. It is quite erroneous and illegal that, 
feeling reasonable doubt as to whether death 
alone can be the proper penalty, the Judge 
should yet pass a sentence of death leaving the 
responsibility to the High Court of commuting 
it if necessary. There is no authority in law 
for holding that a Sessions Judge has any 
right to devolve his responsibility, in respect of 
sentence in a capital case on a higher tribunal. 

3 L.B.R. 111=3 Cr.L.J. 25. 

(2525)— Ss. 367, 309 { = Crim. Pro. Code. 
1872, s. 464, para 1)— Alteration of illegal 
sentence. — A Sessions Judge cannot alter or set 
aside a conviction and sentence once made and 
signed by him. The sentence may bo altered 
on reference to the High Court. 23 W. R 
Cr. 49. 

(2526) — jS. 367—Chnrge to jury — Record of 
head of charge. — In a trial by a jury before <a 
Sessions Judge, the record made by the Judge of 
the heads of his charge to the jury under the 
proviso to s. 367, Grim. Pro. Code, should 
include such a statement as will enablo an 
appellate Court to decide whether the evidence 
has been properly laid before the jury or 
whether there has been any misdirection in the 
charge. A.W.N. 1903, 232. 

(2527) — Ss. 367 and 424 — Appeal — Judgment, 
contents of— Charges of theft and unlawful 
assembly— Ss. 379 and 143, Penal Code— Points 
for determination. — The judgment of any 
appellate Court other than a High Court must, 
under s. 367 read with s. 424, Crim. Pro. Code, 
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contain, among other things, the point or 
points for determination, the decision thereon 
and the reasons for the decision. In case of a 
charge under s. 379, Penal Code, one of the 
points for determination is, whether there was 
a dishonest intention on the part of the person 
taking away the property, especially when the 
taking away of the property is admitted and the 
accused sets up a bona fide claim of right 
thereto. And in case of a charge under s. 143, 
I.P.C., one of the points for determination is. 
where there ^v•\s an unlawful assembly, and 
the judgment should therefore contain a state- 
ment as to the presence of the conditions which 
constitute the unlawful assembly in the parti- 
cular case. 37 C. 194 = 11 C.L.J. 410. 

(•2528)— Ss. 3G7. 424- See APPEAL, Rat. 
Un. Cr. C. 772. 

(2529)— Ss. 3G7 and 424— See APPELLATE 
Court, ib P.R. 1887 Cr. 

(2530)— Ss. 307. 124— See JUDGMENT, 31 
P.R. 1884 Cr., 18 P.R. 1897. A.W.N. 1888, 
280. 

(2531)— Ss. 3C7, 537 — See JUDGMENT. Rat. 
Un. Cr. C. 137, 20 C. 353. 

(2532)— Ss. 3G7. 537. 309, 372 — See JUDG- 
MENT. G P.R. 1870 Cr. 

(2533)— S. 3G7— See MURDER, 1 L.B.R. 
2iG. 

(2534)— S. 367— See PEN.AL CODE, s. 441, 
5 P.R. 1886 Cr. 

(2535)— SS.3G7, 421. 439(1 to 4)--Sce REVI- 
SION. 8 A. 514. 

(2536)-- Ss. 3G7. 3G9— See SENTENCE, Rat. 
Un, Cr. C. 894. 

(2o36-a)— S. 3C7— See Nos. 2-37. 575, G31, 
1077, 1110, 1354. 1576, 1952, 1965, 2047, 2184, 
2232, 2440, 2507. 2508. supra, and Nos. 2717, 
2736, 2736, 2789. 2790, 2829, 3610, vifra. 

S. 368, para 1 ( = 1882, para 1; 1872, 

8. 321 ; 1861, ss. 50, 51, 53) ; and para 2 

( = 1882, 8. 368, para 2; 1872. s. 319). 

(2537)— S. 368 (p. 1)— See MAGISTRATE, 
Jurisdiction of, 3 M.H.C. App. 29. 

S. 369 ( = 1882, 8. 369; 1872, s. 464, 

para 1). 

See JUDGMENT. 

(253S) — Ss,369 and 437 — Order for further en- 
quiry — Potcer of District Magistrate.— The terms 
of s- 369 of the Code must be read as controlled 
by s. 437. The section does not limit the power 
of a District Magistrate to make further inquiry 
into a case in which an order of dismissal or 
discharge may have been passed by a subordi- 
nate I^lagistrate. There is no bar to a District 
Magistrate making further enquiry himself into 
a case in which such order may have been passed 
by himself. 28 C. 102. [R., 2 M.L.T. 24 = 5 Cr. 
L.J. 132=17 M.L.J. 163]. 


Crim. Pro. Code (Acts Y of 1896, X of 1882, 
X of 1872, XXY of 1861 and YllI of 1869) 

— continued. 


(2539)— Ss. .369, 439{ = Crim. Pro. Code, 1832, 

\ ss. 369, 439) — Review of judgment — High Court 
Dwision Bench. — A Division Bench of the High 
Court could not review an order which they 
have already made, as a Court of revision, 
under s. 439, Crim. Pro. Code. 10 B. 176. \.F., 
14 C. 42. 23 B. 50. 1 P.R. 1909 Cr.=9 Cr. 
L.J. .306: R., Rat. Un.Cr.C. 791, SBom.L.R. 
271=25 B. 675. 4 Bom. L.R. 55. U.B.R. 
(1905), Crim. Pro. Code, 35; D., Rat. Un. Cr. 
C. 659, 10 C.L.J. 80, 27 A. 92 = 1 A-L.J. 

I 495]. 

j (2540)— Ss. .369 and 43.7.— When the High 
j Court has passed an order in revision under 
s. 4.39, it has no power to review its own order. 
U.B R, (1905), Crim. Pro. Code, 35 = 2Cr. Ii.J. 
465. 

(2541)— Ss. 369, 4S(f, 46l— Judgment— Inter- 
polation by Magistrate — Contempt of Court-~“ 
Procedure — Penal Code, s. 228 — Interruption 
or insult — Intention , — No Magistrate can add 
to or alter the proceedings or judgment in any 
case after they are signed and published- It 
is especially irregular when made in the absence 
of the accused and without notice to him. The 
directions contained in s. 481 of the Code am 
mandatory and the omission to recof^ the 
pjirticulars mentioned in that section in any 
1 pro’eedings taken under s. 480, is fatal to such 
proceedings. The principal ingredient of an 
offence, under s. 228, I.P.C., is intentional in- 
sult or interruption, 10 C.W.N. 1062 = 4 Cf. 
L.J. 415 = 4 C.L.J. 210. 

(2542)- Ss. 369, 531— See JUDGMENT, A.W. 
N. 1898, 11. 

(2543)— S. .369- Sec REFERENCE TO HIGH 
COURT, 22 B. 949. 

(2544)— S. 3m— See REVIEW, Rat. Un. Cr. 

C. 791, 7 A. 672, 14 C. 42. 

(2545)— Ss. 369, 439 (1 to 4)— See REVIEW, 
Rat. Un. Cr. C. 458, 

(2545 a)-S 3G9-S« Nos. 193, H43. 

1965, 2024 , 2218, 2509, 2519, 2623. 2525, 

2536, supra. 


S. 370 ( = 1882, B. 370). 


See JUDGMENT. 

(2546)- S. 370— Recording of 
onviction, necessity 

'■ates.— Although s. 370 allows a J 

lagistrate to record merely the 
onviction, instead of recording a 1 
his must be done in such a manner 
ligh Court, in revision, 

0 judge whether there were sufficien ^l,er« 
efore him to support the Mfsoo 

Presidency Magistrate co“P®^ of 18^®* 
jider ss. 67 and 74 of Bengal Act TO 
nd there was not in the^ord *7 tlie 

f the evidence, nor such a atot^ent ^ 

lets as would enable the * to sapper* 

rhether the materials were sufficient to 
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X of 1872, XXY of 1861 and YlII of 1869) 
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the conviction, nor anything to show that the 
accused had been previously convicted, held, 
that the conviction should bo set aside. 8 

C.W.N. 587. 

(2547)— S. 370 — Sec PRESIDENCY MAGIS- 
TRATE, 27 C. 461 = 4 C.W.N. 467. 

{2547.n)— S. 370 -See No. 2491. supra. 

■ — S. 371 ( = 1882, s. 371). 

(254S)— S. 371— Sec COURT FEES, Rat. Un. 
Cr. C. 864 =Cr. Rg. 9 of 1888. 

S. 372 ( = 1882, s. 372; 1872. s. 464. 

para 3). 

(2548-a) — S. 372 — See No. 2532, supt a> 

S. 373 ( = 1882, a. 373; 1872, a. 302, 

para 1 ; 1861, s. 384). 

(2548-6) — S. 373 — See No. 2654,sM^rn. 

S. 374 ( = 1882, s. 374; 1872, a. 287, 

para 1 ; 1861, 8. 380). 

(2549) — S. 374; { = Crim. Pro. Code, lHiiii, 
374) — Confirmation of sentence of death — 
Special verdict — Duty of Judge. — In cases sent 
up to the High Court for confirmation of 
sentence of death under s, 374, Crim. l^ro. 
Code, it is the practice of that Court to be 
satisfied, on the facts as well as the law of the 
case, that the couviction is right, before it 
proceeds to confirm the sentence. S. 342, Criui. 
Pro. Code, imposes on the trying Court to 
imperative duty of tiuestioning an accused 
person for the purpose of enabling him to 
explain any circumstances appearing in the 
evidence against him. Where, instead of the 
ordinary verdict in the form of “guilty” or 
“not guilty,” a special verdict stating fnets 
found by them is returned by the jury, and 
this special verdict is ambiguous or defective 
in regard to matters forming part of the offence, 
intention, knowledge, common design or 
abetment, it is the duty of the Jtidge to 
ascertain its meaning by questioning the jury 
under s. 303, Crim. Pro. Code, In dealing with 
a special verdict, the Judge is confined to the 
facts positively stated in the verdict, and can- 
not himself supply by intendment or implica- 
tion any defect in the statement. Rat. Un. 
Cr. C. 710 = Cr. Rg. 42 of 1894. 

(2550)— Ss. 374 , 375 , 376 ( = Cnm. Pro. 
^_ae, 2S63, ss. 374, 375, 376) — Case referred to 
Sigh Court — Jts poivers. — Although the trial of 
an accused is by a jury, ss. 376 and 376 show 
that, in a case submitted for confirmation of 
sentence of death under a. 374, the High Court 
must deal with the case upon the facts, as 
well as with reference to any questions of law 
arising in it, and that its powers are not 
limited in the way they are in an appeal from 
a conviction in a trial by jury. 2 C.W.N. 49. 

(2550-a)— S. 37.4— See Nos. 2520, 2550, 
8tfpra. 


Crim. Pro. Code {Acts Y of 1898, X of 1882„ 
X of 1872. XXY of 1861 and YIII of 1869) 
— continued. 

S. 375 ( = 1882, s. 375: 1872, s. 289; 1861, 

s. 400). 

(2550-6) — S. 375 — See No. 25.50, sujtra. 

S. 376 ( = 1882, 5. 376; 1872. s 288 : 1861, 

s. 399). 

(25.51)— .S. 376 ( = Crim. Pro. Code, 1372, 
233, 237)— Conviction by verdict of jury — 
Facts of case. — In a reference to the High Court 
under s. 287, Act X of 1872, the Court must, 
under s. 288, go into the facts of the case, not- 
withstanding that the conviction was bv the 
verdict of a jury. 19 W.R. Cr. 57. 

(2552) — Ss. 376, 439 — See FULL BENCH. 2 
A. 218, F.B. 

(2553) — S. 376 — See REFERENCE TO HIGH 
Court, i B. 639. 

(2553*rt) — S. 376— No. 2550, supra^ 

S. 379 ( = 1882, s. 379; 1872. s. 301, 

para 1 ; 1861. s. 383). 

(2554)— Ss. 379, 373 ( = Crim. Pro. Code, 
186!, ss. 383. 384 and 386)— WARRANT, 7 
W.R. Cr. Cir. 2. 

S. 380 ( = 1872. s. 18). 

(2555) — iSs.5.S0 and 562 — liefer ence tosujicrior 
Magistrate — Power of such Magistrate. — A 
second class Magistrate found the accused 
guilty of an offence under s. 322 of the Penal 
Code and he sen^- the record and the accused 
to the District Magistrate under s. 5G2 of the 
Crim. Pro. Code. The District Magistrate, 
sent the case back to the secoim class Magis- 
trate pointing out s. 562 was inapplicable. 
Held, the District Magistrate’sorder was illegal 
inasmuch as s. 380 of the Crim. Pro. Code 
enacts that such Magistrate may pass such sen- 
tence or order as he might have passed or made 
if the case had originally been hoard by him, 
and he could not liavo sent the case to the 
second class il.agistrate for the purpose of sen- 
tence if he had originally heard it. 4 L.B.R. 
150 = 7 Cr. L.J, 449. 

{255G)-Ss. 380, 562, 563— See SECURITY 
TO KEEP THE PEACE, 2 L.B.R. 137. 

(2557)— S. 380— See SENTENCE, 9 C.P.L.R. 
Cr. 29. 

(2558) — S. 380 — See SESSIONS JUDGE, JU- 
RISDICTION OF, Rat. Un. Cr. C. 314 = Cr. Rg. 
69 of 1886. 

(2558-fl) — S. 380 — See Nos. 196, 198, supra. 

8. 382 ( = 1882. a. 382 ; 1872, s. 306), 

(2559) — S. 382 [ = Crim. Pro. Code, 1872, 
s. 306) — Power of postponing the execution of a 
sentence of death. — The High Court is the only 
judicial tribunal in which the law has vested 
the power of postponing the execution of a 
sentence of death passed and confirmed on a 
woman found to be pregnant. 2 Weir 441. 
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Crini. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and VIII of 1869) 

— continued. 

(2560)— S. 3S2 ( = Crim. Pro. Code, 2372, 
s. 306) — Capital sentence on pregnant woman , — 
Where a woman, who is pregnant, is convicted , 
of murder, capital sentence should be passed | 
on her, notwithstanding her pregnancy, al- j 
though the execution of the sentence should be 
deferred, and although it may be a reason for 
commutation of the sentence by the High 
Court. 34 P.R. 1878 Cr. 

-S.383 ( = 1882, 8. 383; 1872, s. 302-A, ‘ 

cl- 1). I 

(2561)— Ss. 383, 439 and 562- Receiving 
stolen property — S.411 of the Indian Penal Code 
— Illegality of sentence of impriscminent for 
the period already passed in lock-up — Acctised 
aged 18 years — Whijypbig not proper in the case 
of an accused of position. — Held, that a sen- 
tence of imprisonment for the period passed in 
lock-up is illegal, but a sentence of imprison- 
ment until the rising of the Court is good in, 
and fulfils the requirements of the law. Held, 
also, that a sentence of whipping is not 
appropriate in the case of an accused person of 
good position in life. The record was accord- 
ingly returned to the lower Court for disposal 
in accordance with law either for passing proper 
sentence or to be dealt with under s. 562, 
Grim. Pro. Code. 9 P.W.R. 1907 Cr. = 5Cp. 
L.J. 217. 

(2561-a)— S. 383— Sec No. 2221, 5«i?ra. 

S. 384 ( = 1882, 8. 384 ; 1872, a. 303 ; 1861. | 

8 . 222 ). 

(2562) — S. 3S4 ( = Crim. Pro. Code, 1872, 
S.303) — Signature of Magistrate — When the law 
prescribes that a proceeding should be signed 
by a Judicial Officer, it, ordinarily, intends the 
signature should be made with a pen and 
not with a stamp. A warrant of commitment 
under s. 303 should be signed and not stamped. 

6 M. 396 = 2 Weir 328. 

S. 386 ( = 1882. 8. 386; 1872, s. 307, 

para 1 ; 1861, s. 61). 

(2563) — S. 386{=Criin. Pro. Code.lbSl^ s. 61) I 
— Attachment and sale — Jurifidiction. — S 61 ‘ 
of the Grim. Pro, Code does not authorize the 
Magistrate to issue an order for attachment 
and subsequently one for sale. When he has [ 
issued a warrant for the levy of fine, he cannot ^ 
give direction as to the time of the sale. Rat. 
Un. Cr. C. 29 = Cr. Rg. 18—1—1870. 

(2564)— S. 386 — Attachment for fine— Claim 
by third party — Procedure. — No provision is 
made in the Code for inquiring into title, where 
a claim by a third person is made to property 
attached ’ for the realization of a fine. But 
the Courts must stay the sale of the property 
and allow sufficient time to the claimant to 
establish his righUto the proper^, unless, by 
reason of the nature of the property, an 
immediate sale enures for the benefit of the 
owner in which case the proceeds should be , 
held over. Rat. Un. Cr. C. 976 = Cr. Rg- 30 of I 
1898. I 


Grim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 
— continued. 

(2565)— S. 386 ( = Orim. Pro. Code, 2862, 
s. 62) — Ol der under the section without notice . — 
An order under s. 62 without any notice to the 
accused is illegal. 4 M.H.C. App 67. 

(2566)— 5. 386 { = Crim. Pro, Code, 2872, 
s. 307) — Mode of levying pecuniary penalties . — 
The mode of levying pecuniary penalties must 
be strictly confined to the provisions of the law 
that gives the jurisdiction. S. 307 directs that 
the warrant for the levy of the fine shall 
authorize the distress and sale of any moveable 
property belonging to the offender. The sec- 
tion, therefore, is not applicable to more rights 
and interests or shares in joint moveables. 
2 Weir 442. 

(2567)— S. 386— Attachment of moveable 
property belonging to an Alayasantana family. 
— The complainant brought a charge of assault 
against the first accused and others who, with 
the complainant, formed members of an Alaya- 
santana family. The .accused wore acquitted 
and the complainant was ordered to pay 
compensation. Held, that the .seizure o 
moveable property belonging to the family, m 
execution of the warrant of attachment, ws.s 

illegal. 2 Weir 443. 

(2568)— S. 386 { = Crim. Pro, 
s.307)—Levy in State of fine imposed by 
Indian Court.— A fine adjudged by a Bnfcisfi 
Indian Court cannot bo levied in a Nauve 
State, as the provisions of the Code are appn- 
cable only to procedure within British India. * 

Weir 444. 

(2569)— 5. 386 { = Crim. Pro, Code, 287^ 
s. 307), moveable property — Crrow'ing cr^. 
Growing crops are not moveable property for m 

purposes of s. 307- 2 Weir 444. 

(2570)— S. 386 { = Crim. Pro. 
s. 307)— Dispute regardittg the 
article distrained.-Where there « » 
regarding the ownership of i 

detrained under s. 307. it would ^better fot^ 

Magistrate, before proceeding * “u.:;!,. 

allow the claimant the opportunity . .. 
ing his title in a Court having junsdiotion w 

determine civil rights. 2 Weir 449. 

(2571)— S. 386— See ACT XXVI OF 1850, s. 7, 

Hat. Un. Cr. C. 58. 

(2572)- S. 386— See BEN. ACT XXI OF 1856, 
17 W.R. Cr. 7. 

(2573)— S. 386— See FINE, 20 C- 478. 
(2574)~S. 386- Sec MAGISTRATE, JURIS- 
DICTION OF, 22 C. 935. 

(2575)-Ss. 336, 144-See PENAL CODE, 

s. 188, Rat. Un. Cr. C. 30. 

(2576-a)— S. 386— See Noa. 88, 193* 

1929, supra. 

S. 387 (=1382, «. 387; 1872. 

{*2575-6)— S. 387— See Nos. 19S. 1939. 
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Criin. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 
— continued. 

S. 388, para 1 ( = 1882, s. 388) ; para 2, 

new. 

(2576)--S. ( = Grim. Pro. Code. lS82,s.3i>S) 

— Omission to pass sentence of imprisonment in 
default of payment of fine — Power to bhul over 
ike accused to re-ajypear in his own recognisance* 
— Where a Magistrate omits to pass a sentence 
of imprisonment in default of payment of fine, 
lie has no power to hind over the accused in 
his own recognisance to appear. 2 Weir 445. 

(2577) — S. 3S8, cl. 2 — Scope of the section. 
— S. 388, cl. 2, clearly contemplates the issue 
of a warrant, but the object of the section 
(which in terms applies to all orders for repay- 
ment of money whether by way of fine or 
wmpensation, on non-recoverj' of which 
imprisonment may bo awarded) is to enable the 
Court to pass sentence of imprisonment with- 
out waiting for the return of the warrant, if 
the person ordered to make the payment fails 
to execute a bond to appear on the dav appoint- 
ed for the return. 26 M. 127 = 2 Weir 321. 

(2578)— S. 388-Sre PakDON, Rat. Un. Cr. 
C. 750. 

(2678-a)— S. 388— See Nos. 1915, 1916, 

S. 390 ( = 1882, 8. 390; 1372 s. 302 A. 

cl. 2). 

(2579)— S«. 390 ayid 391 (1)— Order of 
Magistrate postponing sentence of whipping — 
Accused already under sentence of imprisonment 
%n another case — Illegality of such order. — The 
direction contained in s. 390, Grim. Pro. Code, 
that, when the accused is sentenced to whip- 
ping only, the sentence of whipping shall be 
-executed at such place and time as the Court 
JUfty direct is intended for the case where the 
accused is not already under another sentence 
^nd is not at the same time sentenced to 
imprisonment. When the accused is under a 
•tontenco of imprisonment in another case, the 
Magistrate should, when passing the order 
required by s. 390, Grim. Pro. Code, follow the 
analogy of s. 391 (1) as far as may be. To 
postpone the whipping to the end of n consi- 
dewble term of imprisonment is illegal. 1 L. 
H.R. 53. 

(2680) — S. 390— See ACT VI OF 1864, s. 2, 
Bat. Un. Cr. C. 906. 

^2681)— Sa. 390, 407 and 413—See SEN- 
TENCE. L.B.R. (1893—1900), 310. I 

^—8.391, paras 1 and2 ( = 1882, 8. 391, paras 
1 and 2 ; 1872, bs. 310, 311), para 3. new. 

See Sentence. | 

See Whipping. I 

(2582)— S. 391 ( = Crim. Pro. Code, 1872, 

9. 810) Sentence of whipping, when could be 
f^nmediately. — Where the punishment 
‘ Whipping is not awarded in addition to im- i 
pnsonment, but as a separate sentence for a ! 

•separate offence, the immediate execution of 
4t would not be illegal. 2 Weir 446. 

92 


j Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872. XXY of 1861 and YIII of 1869) 

—continued. 

(2583) — S. 391 (3) — l7npriso?i}nent for less 
than three months — Whipping. — Under cl. (3) 
of s. 391, a sentence of whipping cannot be 
passed in addition to imprisonment, when the 
term of imprisonment is loss than three 
: months. 2 Bora. L.R. 54. 

(2584)— S. 301 {3)— Whipping Ac(,s. 3-Con- 
viction for two offences — Sentence of iinprison- 
ment for the one and whipping for the other — 
Appeal from first conviction — Postponement of 
; latter sentence— ValidUy, -S. 3 of the Whipping 
1 Act. as amended by Act III of 1895, is to be 
i read subject to the provisions of s. 39] (3) of 
i the Crim. Pro. Code. When an accused, is 
: convicted of two ofiences, for one of which he 
j is sentenced to imprisonment and for the other 
to whipping, it is not permissible to postpone 
the whippingmerely because the accused appeals 
j against his conviction for the latter offence. 4 
' Bom. L.R. 436. 

(25S5)--S. 391 — Whipping. — It is illegal to 
I inflict stripes on the hand in whipping. S. 311 

I para 1 of the Code of 1872 provides that whip- 
ping shall bo inflicted on such part of the per- 
j son as is specified by the Local Government 
which has not directed that the whipping 
should be inflicted on the hands. The expres- 
sion “ in the way of school discipline” connotes 
; the degree of severity with which the punish- 
ment is to be inflicted. 5 C.P.L.R. Cr. 31. 

(2586) — Ss. 391, 439 (5) — Sentence of impri- 
sonment and whipping passed by a Magistrate 
of the first class — Pevision by District Magis- 
trate before expiry of period of appeal — Sen- 
\ tence of whipping carried out by order of District 
\ ultra vires. — When the ac- 

! cused was convicted by a Magistrate of the first 
class of the offence of theft and sentenced to 
rigorous imprisonment for one month and 20 
j stripes, and, before the period prescribed for an 
appeal had expired, the District :\I.igistratc 
I took up the case on revision, and, holding that, 
j under s. 391 of the Code of Criminal Procedure. 

whipping should not have been added to the 
term of imprisonment which was less than 
three months in duration, directed the accused 
to be whipped and submitted the case for the 
orders of the Chief Court, held, that the sen- 
tence passed by the trying Magistrate was 
; appealable to the Court of Session and that the 
District Magistrate acted illegally in taking up 
the case on revision and ordering the accused 
to be whipped before the period prescribed for 
appeal bad expired. 45 P.L.R. 1902. 

(2587) Ss. 391 (i?), 439 — Sentence .of whip- 
The sentence of whipping in addition to 
imprisonment, the term of which is less than 
three months, is illegal under s. 391 (3). 2 

Weir 447. 

(2588) — S. 391 — See ACT VI OP 1874. s. 1 
31 P.R. 1878 Cr. 

(2589)— S. 391— See SENTENCE, Rat. Un. 
Cr. C. 803, L.B.R. (1893—1900), 78, Rat. Un. 
Or. C. 136. 
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Crim. Pro. Code (Acts Y of 1898. X of 1882, 

X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

(25S0-n)— S. 391— Set? Nos. 221. 288. 2579, 

S 392 ( = 1882, s. 392; 1872, s. 311, paras 1 

and 2). 

( 2590 )— S.^.9.y.— Theexpression“intbomanner 
of school di.sciplinc*’ finds no place ins. 392 of 
the Code of 1398. In the case of a person under 
16 years of ago. whipping is to he inflicted in 
such mode .and on such part of the person and 
with such instrument as the Local Government 
directs, in the manner directed in Criminal 
Circular III— 3. 14 C.P.L.R. Cr. 64. 

(2591)— 5s. 30?, <395.— Under the provisions 
of ss. 392 and 393, not more than one sentence 
of whipping and that not exceeding 30 stripes, 
should be awarded at one time. U.B.R. 1906, 
Grim. Pro. Code, 47 = 4 Cr. L.J- 281. 

(2.592)— S. 302— 5t.’c ACT Y1 OF 1864. s. 5. 

L. B.R. (1872 — 1892), 355. 

S. 393 ( = 1882,5.393; 1872. s. 312, para 3). 

(2593)— 5. ,395— U7tippin(/.— It is improper 
to punish an accused person with whipping, 
when he has been on the same day sentenced 
in another case to transportation for seven 
ye<ars, this being contrary to the provisions of 
s. 393 of the above Code. U.B.R. (1892*1896), 
Yol. 1,44. 

(2594)— Ss. 393 and 439 (I to 4)— See PENAL 
Code. s. 382. Rat. Un. Cr. C. 537. 

(2594-a)— S. 393— 5Vc No. 2591. supra. 

S. 394 ( = 1882. 8. 394; 1872, s. 312. paras 

1 and 2). 

(2595)— Ss. .394. 395— See SENTENCE. 17 

M. L.J. 555 = 7 Cr. L.J. 5 = 3 M.L.T 31. 

(2595-a)— S. .394— 5c<? No. 161. supra. 

S. 393 ( = 1882, s. 395 ; 1872, s. 313). 

See SENTENCE. 

(2596) — S. 395 — Jurisdiction to revise sen- 
fence of whipping . — Held, that, in the .absence 
of the Magiscrate who p<\ssed the original sen- 
tence, the District Magistrate is “ the Court 
which passed the sentence.” within the mean- 
ing of s. 395 of the Crim Pro. Code- 20 P.L. 

R. 1902. (10 P.R. 1889, R.). 

(2597)— 5. 595 — Procedure in case of persons 
not able to withstand punishment of whipping 
mentioned in s. 394. — A sentence of fine in lieu 
of a sentence of whipping, owing to the inabi- 
lity of the accused to undergo the whipping, is 
bad. S. 395 of the Code only gives authority 
to remit altogether a sentence of whipping, or 
so much of it as has not been executed, or to 
impose a sentence of imprisonment for a term 
not exceeding 12 months in lieu. U.B.R. 
(1892—1896), Yol. 1. 45. 

(2598) — Ss. 395, 393 — Charge of graver \ 

offence — Conviction for j/tinor o^-ence.— Where i 
a person is charged with an ofience, and facts 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

are proved which reduce it to a minor offence, 
he may be convicted of the minor offence, 
although he is not charged with it. There is 
net, however, any provision of law which allows 
of a conviction for a major offence on a charge 
of a minor one. 1 Bom. L.R. 513. 

(2599) — S. 395 i=Crim. JO-n. Code. Act X of 
1HS2, s. 395 ) — Whipping — Imprisonment.^ 
The word ” imprisonment ” in s. 395 of the 
Crim. Pro- Code, means a substantive sentence 
of imprisonment and not imprisonment in 
default of payment of fine. Where a sentence 
of whipping cannot be carried out, the only 
course open to the Court is to remit the sen- 
tence of whipping or to order imprisonment m 

lieu of it. A.W.N. 18S9, 93, 

(2599-n)— S. 395 — See Nos. 181, 183. 2595, 
supra. 

S. 396 ( = 1882. a. 396 : 1872. s. 316 : 1861. 

8. 47). 

(2G00)— Ss. 59(5, 39H mul 42a -Date from 
which sub'itantive term of imprisonnumt shoiua 
run when accused has been relcaml Oyough 
error in ivarrant of commitment .—In 
the accused was convicted under s. 417. 1.l -C., 
and sentenced to three months’ rigorous im- 
prisonment and a certain fine. or. 

20 days’ rigorous imprisonment. 

mistake in the warrant of commitment to tne 

jail, the substantive term of imprisonment w.as 

overlooked ; the result being that the accusea 

underwent onlv the period of imprisonm^ 

ordered in default of fine and was 

The error was then discovered, and. five aay 

after the release, the accused was re-arrwte 

and sent hack to jail to undergo the 

term of imprisonment, and the . 

directed it to begin on the day on 

was re-arrested. Held that the order was 

legal. U.B.R. (1897— 1901). Yol. I. 89- 

l2601)-S. SOG-See ESCAPE FROM LAW- 
FUL CUSTODY, 1 Weir 203. 

(2602)— S. 396— See SENTENCE, Bat. Un- 
Cr. C. 965. 

(2602-a)— S. 396— See No. 648, siifra. 

S. 397 ( = 1882, s. 397; 1872. s- 317; 


1861, 8. 48). 

See SENTENCE. 

(2603)— S. 397—Ccmcnrrent 
assing of « 

^oTl1Th°.‘ 

(2604)— S. 397 ( = Crtm. Wwi 

. 317)-Sentence-Subs^^^^ 

xpiry of previous sentence Bev^ clas® 

Zv^tih^~-X Magistrate of 
entenced the accused to ^nvie- 

ujprisoDment on the 6th Fe ^ month 
ion for theft. The Scions ^ ^ 

fterwards. sentenced him m ?^l,ich, be. 
hree rears’ rigorous imprisonment^ wmen. 
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Crim. Pro. Code (Acts Y of 1898, X of 1882. 

X of 1872, XXY of 1861 and Ylli of 1869) 

— continued. 

under s. 317, Criiii. Pro. Code, directed, should 
begin to ti\ke effect on the expiration of the 
sentence passed by the Magistrate. On appeal, 
the conviction and sentence passed by the 
Magistrate were reversed. Held that the sen- 
tence passed by the Sessions Judge must bo 
deemed to have commenced from the time it 
was ordered to commence, viz., from the ex- 
piration of the sentence passed by the Magis- 
trate whether by reversal or by completion of 
the punishment. Rat. Un Cr. C. 139. 

(2605)— S. 397 ( = Cri>n: Pro. Code, 2372, 
s. 31?) — l>upj isonvient on two separate charges 
by two dijjcrent tribunals — Iteversal of one of 
the convictions — Period of imprisonnte)it suffer- 
ed, whether to be deducted from the other convic- 
tion. — Where a person was convicted and sen- 
tenced by two ditferont ilagislrates on separate 
charges and the sentence of one of them was 
reversed on appeal, held, that the imprison- 
ment suffered by him from the date of the 
conviction to that of reversal of the sentence 
of one of the Magistrates should be reckoned 
as the imprisonment in the uureversed coiivic- 
tion. 2 Weir 450. 

(2606)— 6’. 39? ( = Crim. Pro. Code, 1372, \ 
s. 31?) — Consecutive sentences. — Where the ac- ^ 
cused was separately tried and convicted on two i 
distinct charges on the same day, held, tiiat 
the Magistrate, if he intended the two sen- 
tences not to be concurrent, should direct that 
the imprisonment in one case should com- 
mence at the expiration of the imprisonment 
in tho other, and this direction should bo 
embodied in the sentence, and not entered as ■ 
a foot-note. 2 Weir 451. | 

(2607J— S. 39? { = Crim. Pro. Code, 1632, \ 
8. 39?) —Term “ undergoing ” imprisonment ex- ' 
plained. — A person sentenced to imprisonment i 
is “undergoing” that imprisonment within 
the meaning of s. 397 of the Code from 1 
the moment tho sentence is passed. When, ' 
therefore, the same person is tried, though on 
the same day, for another offence and sentenced j 
to another term of imprisonment, that imprison- 
ment must, by the terms of s. 397. and indepeu- ' 
dently of any direction given by the Court, 
commence at the expiration of the imprisonment | 
imposed by tho first sentence. 2 Weir 451. 

(2608) — S. 397 — Imprisonment for failure to 
furnish security for good behaviour — Impi ison- 
uienl for a substantive offence — Order of com- j 
'>nencenient. — Whore a person, who was ordered 
to be in imprisonment on failure to furnish 
security for good behaviour, e.scaped from tho 
custody of the Police officer, when ho was being 
taken to jail, and was convicted and sentenced j 
toaterm of imprisonment, held, that the latter ; 

should not be postponed to tho expiry 
of tho period of imprisonment for failure to 
give security. 2 Weir 452. [fl., 4 M.L.T. 223] . i 

(2609) — 8. 397 — SenteTice on offender already 
^nte^iced for another offence. — S. 397 of tho 
Crim. Pro. Code enacts that, when a person 
already undergoing a sentence of imprisonment 


Crim. Pro. Code (Acts V of 1898, X of 1882, 
X of 1872. XXY of 1861 and Ylll of 1869) 
— continued. 

is sentenced to imprisonment, etc,, such im- 
prisonment, etc., shall comiiioncc at the ex- 
piration of tho imprisonment, etc., tf- which ho 
has been previously sontcncccl. Put an order of 
committal to prison in default of security under 
Ch. VIll is not a sentence of imprisonment and 
therefore s. 397 of the Code docs not api>lv to it. 
U.B.R. (1892— 1896), Yol. I, 46. 

I (2610)— Ss. 397, 396~8cope of s. 39?.— 

Under «. 397, a Sessions Judge may direct that 
a sentence of transportation pas.«ed on a person 
already undergoing a sentence of imprisonment, 
shill commence immediately or on the ex- 
piration of the imprisonment to which he has 
' been previou.sly sentenced. S. 398 provides 
j that nothing in s. 397 .«hall be held to excuse 
, any person from any part of the punishment 
to which he is liable upon his former or subse- 
quent conviction. 2 Weir 453. 

(2611)— S. 397— 6Vt' AVVB.Mj, Rat. Un. Cr. 

I C. IS. 

(2612)— s. 397-“6Vr Transportation for 
LIFE, L.B.R. (1893-1900). 13. 

(2fil2-n)— S. 397— 6VeNos. 210. 211, 212. 221, 
239. 519, 612.61-1, 645.646, 648,649, 651 ,sj£^;y/. 

S. 396 (=1882. 8. 398; 1872,3. 317 pro- 
viso), 

(2612-5) S. 39S— Sct'Nos. 259S, 2600, 2610, 
supra. 

S. 399 (= 1882, s. 399; 1872, s. 318; 1861, 

8. 433). 

See JUVENILE OFFENDER. 

(2613)-.S. 399 ( = Crim. Pro. Code, ISS2, s. 399} 
— Juvenile offenders — Duty of Magistrates. — A 
Judge or Magistrate is not at liberty in estimat- 
ing the proper sentence to be passed on juvenile 
offenders to consider the fact that there is no re- 
formatory. He is bound to pass a sentence of 
punishment adequate to tbeoffence. 2 Weir 453. 

(2614)— S. 399 (=(Jrim. Pro. Code, 1672, 
s. 316) — Youthful offenders— Conjinement in Re- 
formatory. — Pending the publication by tho 
Local Government of the notification contem- 
plated in s. 1 of Act V of 1876. s. 318 of tho 
Crim. Pro. Code. 1872, contains the provisions 
of the law for the confinement of youthful 
offenders in Reformatories, but it is only when 
such an offender is sentenced to imprisonment 
that the latter section empowers a Magistrate 
to direct that be shall, instead of being impri- 
soned in a criminal jail, be confined in a Re- 
formatory ; and neither the said section nor the 
corresponding s. 7 of Act V of 1876 gives juris- 
diction to a Magistrate to pass a sentence of 
imprisonment in excess of the powers conferred 
by s. 20 of the Crim. Pro. Code. Rat. Un. Cr. 
C. 180. 

(2615)— S. 399 ( = Crm. Pro. Code, Act X 
of 1882, s. 399) — Reformatory Schools {Act 
VIII of 1897 and V of 1676), s. 8- Boy of 
fourteen — Order to be passed. — S. 399 of the 
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Crim. Pro. Code (Acts Y of 1898. X of 1882, ; 
X of 1872. XXY of 1861 and YIU of 1869) ! 

— continued. 

Crim. Pro. Code was repealed by the Reforma- ■ 
tory Schools Act of 1876 which came into force ! 
in Bombay in 1997. An order passed there- 
after, directing the confinement in a Reforma- 
tory School for one year, of a boy of fourteen 
years of age, is illegal under s. 8 of this Act. 
Rat. Un. Cr. C. 915 = Cr. Rg. 21 of 1897. 

(2616)— S. 399 { = Crim. Pro. Code, 188^, \ 
$. 399) — Section repented by extension of Act V \ 
of 2876 to Oie Presidency of Bombay. — S. 399, 
Crim. Pro. Code, was repealed when Act V cf , 
1876 (Reformatory Schools) was extended to 
the Presidenev of Bombay. Rat. Un. Cr. C. I 
929 = Cr. Rg. 38 of 1897. 

(2617) -5. 399 ( = Crim. Pro. Code, 1872, , 
.s. 318) — Crim. Pro. Code, 1882, s. 319 — Repeal , 
by Act Vof 1870.—S. 318 of the Code of 1872 j 
having been repealed by s. 2, Act V of 1876, | 
the corresponding s. 399 of the Code of 1882 
must be taken to stand repealed in the pro- ; 
vinces including Bengal to which Act V of 1876 
had been extended. 25 C. 333 — 2 C.W.N. 11. | 

(2618) — S. 399 — Power of second class Magis- ; 
traie to send youthful ofieuder to Reformatory 
See ACT V OF 1876, ss. 2 and 7, 12 M. 94 = 1 ' 
Weir 875. , 

(2619)— S. 399— See ACT X OF 1876, s. 399, ' 
Rat. Un. Cr. C. 864. 

(2620) -S. 399 (1, 2)— See M.^GISTBATE, 
JUKISDICTION OF, 12 M. 94 = 1 Weir 875. i 

S. 401, paras 1 to 5 ( = 1882, s. 401; 1872, 

8. 322, paras 1 and 2; 1861, s. 54); para 6, { 
new. 

See SENTENCE. 

(2621) — S.lOl ( = Crim. Pro. Code, 1882, 
s. 101) — Penal Code, s. SI — Unsoundnessof mind \ 
— Recommendation to Local Government for ; 
lenient treatment. — In a case, where it was held 
that the accused committed murder withoutany 
apparent sane motive and that the accused was ^ 
at the time sufiering from mental derangement j 
of some sort, the High Court holding that the 1 
accused was not entitled to be acquitted under 
s. 84, Penal Code, recommended the case to the 
Local Government, under s. 401, Crim, Pro. 
Code, to be dealt with in such manner as it 
thought fit. 23 C. 604. [Diss., 40 P.R. 1905 ; 
Cr. = 148 P.L.R. 1906J. j 

S. 402 ( = 1882, s. 402; 1872, 8.322, para 3). ! 

See SENTENCE. ' 

t 

(2622)— S. 102^Appeflate CourU power of \ 
— Sentence, power to e^ilia^ice . — The District 
Magistrate, on appeal by an accused against | 
a sentence of fine of Rs. 50 under s. 325, | 
Indian Penal Code, altered the sentence to one , 
of two months’ rigorous imprisonment includ- j 
ing seven days’ solitary confinement. Held, \ 
that the alteration amounted to an enhance- i 
meat and that the order of the District Ma- 
gistrate was illegal. He should have referred 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIU of 1889) 

— continued. 

the case to the Chief Court for orders. 116 P. 
L.R. 1904. 

(2622-a) — S. 402 — No complaint — Order of 
acquittal whether bar to anew trial. 6 A.L.J. 
262 = 9 Cr. L. J. 526 = 31 A . 317 = 2 Ind. Cas. 219. 

S. 403, paras 1 to 4 and Explanation 

( = 1882, 8. 403; 1872, ss. 460, 147, para 2, 
195 Exp., 215 Exp. 2 ; 1661, 9. 55). 

See AUTREFOIS ACQUIT, PLEA OF. 


See AUTREFOIS CONVICT. 


(2623)— 5. 403— Charge of an offence under 
s. 414 of the Indian Penal Code— Previous con- 
viction under s, 411 in respect of other property 
stolen at the same time and from the same per- 
son. — Held, that, where a person had been 
convicted under s. 411 of the Indian Penal 
Code, in respect of certain property stolen on a 
particular occasion from a particular person, 
he could not, subsequently, bo tried for an 
offence under s. 414 of the Code in respect of 
other property stolen on the same occasion 
from the same person. A.W.N. 1906, 22 = 3 
Cr. L.J. 207 = 28 A. 313. 


(2G24)— 5. 4^3— Res jiidiicsitii— Whether bars 
xy proceedings by general principle or only by 
>ecial enactment — Dismissal of first application 
r maintenance — Whether it is a bar to secmia 
^plication on same facts — Where substaidia 
istice has been done by the lower Court -Wne- 
ler Hujh Court loill mUrfere in revision— 
iv. Pro. Code {Act XJV of 
he parties were husband and wife, 

3 .\rt. The applicant applied to the So - 
'ivisional Magistrate for an order 
tspondent to pay an allowance (or the suppo 
: their child. The Magistrate wrote, 
it offers to maintain the complainant in 
‘parate bouse, but she refuses to 
Jer. She alleges no ill-treatment. 1 
insequently no power to interfere. Ua 
lissed.” This Magistrate was tninsferr^. an 
le applicant subsequently applied to hi^ so 
issor for an order of maintenance for the chi . 
he case was duly heard and an order w 

,y Rs. 6 ner month. Held, on 
fdicata does not bar any proceedings by 8 ®" 
rinciple but only by special 
.ntained in s. 13 of the Civ. Pro. 

403 of theCrim. Pro. Code. ia 

here a Magistrate, to whom « 

,ade. knows or has r^son to 
milar application on the same fact. 

Ijudioat^ed on, he ““S^t not to «t ^ 
^plication without considerine, th P . ^ 

jcision, but that, when he ^ 

roDg in law, nor are his the 

)id. regardless of the t^jostice, 

cond Magistrate has done interfere 

is a sufficient reason ^or ref^ng 3311 » 

I revision. 14 Bur- L.R. 259=4 L3.B. » 

CP« Ei Je 21* 
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Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIIl of 1869) 
— continued. 


Crim. Pro. Code (Acts Y of 1898. X of 1882,. 
X of 1872, XXY of 1861 and YIH of 1869) 
— continued. 


(2625) — iS. 40^ — Offence under Foreat Act — 
Lefjaliiy of trying nccused twice on same facts . — 
It is the duty of the prosecution to put before 
the Court true evidence respecting the measure- 
ment of the timber, which the accused cut in 
excess of his license, and f.ailure to do this at 
the first trial does not entitle the Crown to 
prosecute the offender again, in respect of the 
same timber, on the ground that the measure- 
ment stated at the first trial was incorrect and 
below the amount of timber actually cut. 
8. 403 of the Code applies to such a case. 3 L. 
B.R. 283 = 5 Cr. L.J. 412. 


(2626)— S. 403^Iiefiuyni}tion of trial after ac- 
(^ittnl — Validity- — When oncea Sessions J udge 
had acquitted an accused on a charge for the 
trial of which he had been committed, the 
Judge could not lake further proceedings in the 
case, and a second tri.al on the same facts for 
thc&ame criminal act. but only under a different 
section of the Penal Code, would be b.irred by 
8. 403, Crim. Pro. i.’odo. There is no provision 
in the Code which enables a Judge, on a trial 
for murder, to acquit the prisoner of the murder, 
refer the case to the High Court and tln-n resume 
the trial. 2 C.P.L.R. 66. 

(2627 ) — .S' . 403 H) — iVo complaint — Order 
of acquittal — Whether bar in a lui/ trial. — A 
soldier from Purnia (complainant) sent an 
intimation to the District Magistrate that ho 
had authorised his brother to tile a complaint 
against the accused for l.•lltieing away his wife. 
When the i-ase came on for hearing, it appo-ared 
that the br<jLher had no such autliority iind 
the Magistrate acquitted the a<cused. The 
complainant then filed a complaint personally. 
Held, that the previous acquittal was no Ijar 
to the trial of the presimt complaint, inasmuch 
as the finding of the Magi.strabj anifninted to 
this, that there was no complaint Indore him. 

6 A. L.J. 262 9 Cr. L.J. 526-31 A. 317-2 
Ind. Cai. 219. 


(2628)— .S’. 403 {^•Crim. 1‘ro. Code, IHYJ, 
»> 403) — Acffiiittal on a mitu}r offence — Fresh 
trial on a major offence, validity of. — Where, 
upon a charge of dacoity, the Magistral*; split 
it up and convicted thuaecuse<l of rititing, using 
criminal force, and misappropriating the pro- 
P^ty of a doircastMl pt'rsoii, and, in appeal, the 
Bcwiorifi Court reversed the conviction, holding 
that the offence committed, if any, amounted 
•odacoily, but that, the facts l>oing incredible, 
(hero wav no occasion U> order a committal, 
that another Magistrate may try the 
, dacoity on afresh complaint l>eiiig 

g®u and that tho order of thu Sessions JuJgo 
wa« no bar to further proceeding on tho same 

sA J Weir 456. (/(.. 2l C. 528 

•IC.W.N. 870; D., 2HC. 2U-5C.W.N. 1601. 


. . . 40iJ {3)'—Coni>ietum for hurt— 

— A conviction for aimple 
oarlta no bar to a commitment and «ubiM- 

an offence under e. 302 or 804. 
‘•r.O., i| ihe person to whom the hurt is 


caused dies subsequent to the conviction, 
from the result of tho injuries inflicted upon 
him. 3 P.R. 1901 Cr. 

(2630) — 5. 403 (Jl — Conviction under s. 333, 
I.P.C., u hile complaint was for the offence (f 
culpable homicide — Subsequent trial for latter 
offence notbarred. — Where a Magistrate convicts 
the accused of the offence of hurt, while the 
offence complained of by tho police was one of 
culpable homicide, held, th.it tho conviction, 
j although it may not amount to a discharge of 
• the accused of the latter offence, is yet, under 
para 4 of s. 403. no bar to the trial of tho .aceu.^ed 
foran offenceunders. 304, which the Magistrate 
is not competent to try. 5 Bom. L R. 125. 

(2631) — Ss. 403, 335, sub-secs, (i) and (3 ) — 
I‘e>uilCode. ss. 310.303. 170— Acquittal of 
\ offence under s. 303, I.P. Code— Subsequent 
trial for an offence under s. 170. I.l‘. Code, on 
.svini^ factH—I.eqality. — A person, who has been 
tried for cjffences under ss. 201 . 202 of tbo IViuil 
Code and .acquitted l>y the Sessions Court, 
c.inriot be trie<l again for an offence uiivler 
s. 176 of the Penal Code, based on the same 
facts, l>y an inferior Criminal Court, as tho 
, case of such a person does not come umler 
sub-scc. (1) of s. 23.3 of the Crim. Pro. Code, 
but rather under sub-see (2) of that section. 
The charge, under s. 176 of the Penal Code 
might have been framed at the (orinor trial on 
I the vtTv sann; f.icts and the Sessions Court, 
which tried him undwr s. 202 of tho I’enal 
Code, was comp*-tcnt to trv him undiT s. 176 
Pen.il Code. lOC W.N. 518 3 Cr. L J. 388. 

(2632) — .<?.s. 4tt3, 330. 337 ~ Previous acquittal 
of co ncensed. if bar to trial — .\dditum/tl facts 
ascertained subsequcntly -Pemi I Coile, ss. 3hoand 
411. -On acharge of theft under s. 3H0. I P.C., 
against three per ions. .\. P and C, twu of them 
A and H. were placid on their trial and acquit- 
ted by a competent (’ourt. Subs<‘<jurnf ly, Home 
of the stolen properties having been discovered 
in the boiisoof the third accused, C. C was put 
uix>n his trial for an offence under s. JU, I.P. 
C.. and convicted, ffebl. that the previous 
acquittal of A and P was no bar to tho buIho- 
quont trial and conviction of C. as there were 
certain additional facts before the Court, as- 
certained Hubsequunt to tho acquittiil, which 
supported tho charge under s. III. I.P.C. 10 
C.W.N 1031 4 Cr. L J. 173. 

(26.3.1)— .S’l. 403 atui 433 fb} Crim. Pro, 
Coile, tHH3, s.n. 4t)3, 43.'f) — Trial <m .several 
charqes -.icquitlal rm same and c(mviclif/n on 
J other charqes — Appeal from cnnvictum Power 
of apfH’llale Court.— When an act or iterios of 
acts u of such a nature that it is doubtful 
which of several ofToncoti tho facts which can bo 
proved will constitute, an appeal from a con- 
viction for any one of such offencea must lay 
! tho whole cose open to tbo interference of the 
j »ppollato Court, notwithstanding any order of 
acquittal by the first Court in r^ard to any of 
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Grim. Pro. Code (Acts Y of 1898. X of 1882, 

X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

the other offences. The interference of the 
appeUate Court in such cases must be directed 
prim irils', not against the acquittal, but against 
the conviction which is called in question by ^ 
the accused, though if the interference is to be 
rational and complete, the appellate Court 
must deal with the whole case. If the verdict 
of a jury is found in such cases to be erroneous, 
owing to a misdirection by the Judge, it must 
be set aside in its entirety, as the appellate i 
Court cannot go into fact.s and substitute its 
own v-erdict for that of the jury. Where, there- 
fore, the appellate Court reverses the verdict of 
a jury and orders a re-trial, such re-trial, unless 
the appellato Court has limited the scope, must 
be taken to bo one upon all the charges originally 
framed. 22 C. 377. [/?-, 23 C- 976, 110 P.L.R. ‘ 
1004 = 1-2 P.R. 1001 Cr.] 


(•2G3n— S.s. 403. 43fi. 437. 43'J ( = Crim. Pro. 
Code. 2332. ss. 403.430, 437. 439)^l'<nccr of 
Presidoicy Mariiatrate to refer d dispute to 
arbitrntion. — W’hocc a Presidency Magistrate 
referred a complaint of extortion to arbitration 
and discharged theaccused. and. on the arbitra- 
tion falling through, revived the complaint, 
held, that the Magistrate should not have 
allowed a reference to the arbitration and his 
order of discharge was. therefore, illegal, and 
Jield. further, that he could revive the com- 
plaint even after the discharge, as the provisions 
of ss. 420 and 437 would not apply to Presi- 
dency Magistrates. 1 C-W-N. 49. 5 

C.W.N. 457 = 28 C. G52 ; F.. 28 C. 211=5 C. 
W.N. 100 : R., 2 L.B.R. 27 ; D., 1 C.W.N. 370 
= 24 C. 528J. 


(2635)— Ss. 403, 437— Discharge of accused 
person— Disviissal of coviplaint— Fresh proceed- 
ings. -Although the discharge of an accused 
person or the dismissal of a complaint is no 
bar to the institution of fresh proceedings 
otherwise than under s. 437, Criin. Pro. Code, 
yet. a Magistrate entertaining a complaint , 
under such circumstances is bound to exercise .a j 
proper discretion. U.B.R. 1904, 2nd Qr.. Grim, i 
Pro. Code, 19. (28 C. 652, 29 C. 726. L.B.R. ! 
(1903), 27, U.B.R- (1892—1896), Vol. I, 48. R.). | 

(2636)— Ss. 403, 530 { = Crim. Pro. Code, \ 
1882, ss. 403, 530) — Acquittal by Court having . 
•no jurisdiction — Retrial. — An acquittal by a 
Magistrate having no jurisdiction is simply 
void under 3, 530. The accused may. therefore, 
be retried under s. 403, by a competent Court, 
without having the acquittal set aside. 8 B. 
307. [Diss.. 4 L.B R. 49; i?., U.B.R. (1897— 
1901), 91. 2 N.L.R. 149 = 4 Cr. L.J. 422; D., 


13 B. 502J . 

(2637)— Ss. 403, 409— Autrefois acquit — 

Separate charges— One transaction— Pending 
<riaf— The accused along with some 
others was charged before a Sessions Court 
with offences under ss. 467, 114 of the Penal 
Code, in respect of the forgery of six documents 
under oircumstances constituting a single tran- 
saction, but*the charge in respect of the accused 
was only in respect oi the forgery of three of 


Grim. Pro. Code (Acts V of 1898, X of 1832, 
X of 1872. XXY of 1861 and YIII of 1869) 
— continued. 

these documents. The accused was eventually 
.acquitted, but the District Magistrate com- 
menced another prosecution against the accusal 
in respect of the other three statements. Held, 
on an application to stop the proceedings, that 
the accused was not entitled in law. under 
s. 403 of the Grim. Pro. Code, to have the pro- 
ceedings quashed, but th.it, under the circum- 
stances of the case, it was net 
carry the proceedings further. A. W.N. 1908, 
238 = 2 A. L.J. 673 = 2 Cr. L.J. 790. 

(.2G3S)_S. 403— .Sec ACQUITTAL, 1 L.B.R- 
(1900-1902) 310. 

(26?9)— S. 403— .See ACT HI OF 1377, 6 O.C. 
153. 

(2640)— S. 403— 5cc ACT IV OF 1839, ss. 6 
and 7, 23 C. 174. 

(2041)— S. 403— See BEN. ACT VII OF 1878, 
s. 61, 23 C. 174. 

(2042)— S. 403— See BUR. Act III OF 1898. 
ss. 92 (I, 2. 3). 180. 5 L.B.R. 12 = 9 Cr. L.J. 
57S = 2 Incl* 357* 

(2643)— S. 403— See PUN. ACT XX OF 1891. 
s. 164. 63 P.L.R. 1904. 

(2644)— Ss. 403 (Ito 4) and Expln. 
Commitment to Sessions Court, b 

Un. Cr. C. 337. u C 

(26451— S 403— See CONVICTION, 6 M.H.o. 

App. 7. 

(2646)— Ss. 403(Expl.) and 437— See MAOI?»- 

TRATR. 2 L.B.R. 27. , aoo 

(2617)— S. 403-See PEN.AL COOL, ss. 4W. 

424. 1 U.B.R. 1903. Penal Code. 9. 

(2648)— S. 403— See cl 

1873. 30 P.R. 1834 Cr. and 23 P.R- 199^ 

(2649)— S. 403— See RES JUDICATA, 1 L.B. 

R. 340 F.B. „ . T T 

(2650)— Ss. 403. 4.39-See TRIAL. 2 A.L- ■ 
073 = A. W.N. 1905, 238 = 2 Cr. L.J. 790. 

(2650-n)— S. 403— See 
1533. 1670. 1776. 1778. 1780. 1782, 

1800. 1840. 1857, 1868. 18r4. 1^5. 

19^: 1964, 1965. 1974. 2023. ‘2062, 2394. 

supra, and No. 2840, infra. 

S. 404 ( = 1882, 5 . 404 ; 1872. s. 286 ; 1861. 


3. 414). 

See APPEAL. 

(2651)— S. JOi (=Crini. Pro. 

[86)-Scope.-S. 286. by 

the cases provided for by j',*’aiter or 

dude cases in expressly 

nul the order of a Magistrate is exp 

en. IC.L.R. 339 = 3 0.379. 

(2652)— Ss. i04 to 417 

liere a person is tried on one . charges 

acquitted on it, or is tried on s ^(xjaittal 
J is acquitted on ‘he-n »11, ‘i® ^“"ixeept 
mot in any way be 92 C. 

on appeal by the Local Govemmen - 



1469 


THE ALL INDIA DIGEST. 


1470 


Crlm. Pro. Code (Acts Y of 1898. X of 1882, 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

(2653)— 404, 40S (6). 4^3 (6). 43i). 513, 
519 and 530 — Order for disposal of snspcctcd 
property — Control of superior Courts oi'er such 
order. — Order under ss. 517, 518, or 519 of the 
Ck)de of Criminal Procedure, 1898, are revisable 
once by anyone of tho Courts mentioned in s.520 
of that Code, notwithstanding that, in i*espoct 
of the main case in connection with which such 
order was passed, an appeal or revision has not 
taken place in any Court, or could have been 
entertained by the Court revising the order. 
Qiuere. — Whether s. 423 (d) of the said Code 
overlaps s. 520. In any case, an appellate 
Court proceeding under s. 423 (d) is only 
competent to deal with such an order siniul- 
taneousl}' along with the appeal before it, and 
not by any separate procepding coniinenccd ; 
after the disposal of the appeal. If jurisdic- 1 
tion over such an order is exercised by any 
one Court acting under s. 423 (d) or s. 520, 
the control provided by those sections is ex- 
hausted and further revision is only possible 
under Ch. XXXII of the Code. Orders uirdor 
S5. 517. 518 and 519 are in their essence 
orders of an executive nature and s. 520 pro- 
vides a summary control, also of an executive j 
nature, which is wider and more speedy than 
the slow process of judicial revision under 
Ch. XXXII. Revi.sional jurisdiction under ' 
8. 439 or under s. 520, will not be exercised by 
the High Court except as a Court of last resort. 
17 C.P.L.R. 107. (7 C.P.L.R. Or- 47, F.) ' 

(2654)— Ss. 404, 522 (=Crim. Pro. Code, 
1882, ss. 404. 522) — Order restorinf/ possession of 
immoveable property - Jurisdiction of appellate 
Court, — Having regard to the general rule laid 
down by s. 404, an order directing restoration of 
possession of immoveable property under s. 522 | 
is not appealable, and it is final so far as the , 
Criminal Courts arc concerned. Such order ■ 
cannot- be regarded as an integral part of the 
judgment appealed from, sons to stand or fall, 
according as the judgment is upheld or revers- 
ed. 26 C. 630 = 2 C.W.N. 225. (D.. 29 C. 

724.27 A. 416 = A.W.N. 1905, 19 = 2 A.L.J. 
64J. 

(2654-a) — Ss. 404 and 406 — An order to furnish 
security under s 106, Cr. P.C., being a separate 
order and no part of a sentence, is not appeal- 
able. 2 Weir 480. 

(2665)— S. 404— ACT I OF 1871, s. 22, 

19 M. 238 = 2 Weir 461. 

(2666)— Ss. 404, 517, 520— See ACT IX OF 
1872, 88. 76, 108, 1 C.L.R. 339. 

(2667)— Ss. 404, 407— See APPEAL, 10 B. 230. 

(2658)— S. 404— See APPEAL — APPEAL 

PBOM ACQUITTAL, A.W.N. 1891, 120. 

(2659)— S. 404— See High COURT, JURIS- 
DICTION OP, 6 N.W.P. 180. 

(2669-a)— S. 404— See Nos. 424, 1355, 1875, 
«fpra, and No. 3116. infra, 

a. m ( = 1882, ■. 405). 

See Appeal. 


Crim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872. XXY of 1861 and YIII of 1869) 
— continued. 

(2G50-6) — S 405 — See No. 2652. supra. 

S. 406 ( = 1882. s. 406 ; 1872. s. 267 ; 1861, 

s. 409;. 

Sec APPEAL. 

See Security for oood heh.vviour. 

(20.59-ci— S. 406— See Nos, 42-t, 467. 563, 
.591, 613, 614, 615, 618, 2652, supra. 

S. 407 ( = 1882. s. 407; 1872, s. 266; 1861. 

s. 412). 

See Appeal. 

See Transfer of crimi.nal case.s. 

(2660) — S. 407 — M'ithdra. il of part-heard 
appeal by District Magislrate from the file of 
Suh-Dicisional Magistrate — S u b -Divisional 
Magistrate issuing sum. nous for e.camination of 
certain iritnesses — Wh-’thcr District Magistrate 
i.s bound to e.va}nine such icilnesses.—\ District 
Magistrate has jurisdiction to withdraw a part- 
heard appeal to his own file from the file of a 
Sub-Divisional Magistrate, by whom it has been 
heard in part. Where such Sub-Divisional 
ilagistiwto had issued summons for the examin- 
ation of certain witnesses as Court witnesses, 
it is not incumbent on the Di.strict Magistrate, 
on the withdrawal of tho case to his own file, 
to examine those witnesses. Tho Court, to 
which an appeal is transferred for disposal, and 
on which the responsibility for its correct dis- 
posal rests, is not bound by any opinion as to 
the necessity for taking furtherovidence formed 
by the Court from which tho appeal was trans- 
ferred, and which is no longer icsponsible for 
the decision of the appeal. 18 M.L.J. 89 = 31 M. 
277 = 7 Cr. L.J. 329. 

(2661) — S. 407 ( = Crim. Pro Code, Act 
XXV of 1661, s. 412} — Acquittal in appeal by 
Court without jurisdiction — Re-arrest. — An 
accused person acquitted and discharged by a 
Sessions Judge in an appeal which ho had no 
jurisdiction to hear, may be re-arrested even 
after the period to which be was originally .sen- 
tenced to be imprisoned, and made to undergo 
the rest of his term. Rat. Un Cr. C. 17=Cr 
Rg. 20—7—1869. 

(2662)— 5 407 (2) - Power of District Magis- 
trate to delegate revisional icork. — A District 
Magistrate directed that tho Assistant Collector 
under him should perform the “ routine work 
of the Collector's office, including the criminal, 
appellate and revisional work.” Held that the 
order was ultra vires as regards the revisional 
work, but was good so far as the appellate work 
was concerned. 2 Bom. L.R 536. 

(2663)— Ss. 407, 438. 436 ( = ss. 266 and 296 
of the Codoof 1872) — See .Appeal, 24 P.R. 1878 
Cr. 

(2663-a)— S. 407— Sec Nos. 68, 1356, 1357, 
1426, 1427, 1857, 2052, 2581, 2652, 2657, supra. 

S. 408(a) and {b) ( = 1882, 8.408; 1872, 

88. 79, 269, 270 ; 1869, a. 445-<; ; 1861, SB. 409, 
422) ; 8. 408 (o), new. 

Sc^PPSAL. 

VttKW WS" 
rolNAOAf^ 
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Grim. Pro. Code (Acts Y of 1898. X of 1882, | Grim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872. XXY of 1861 and YlII of 1869) ' X of 1872. XXY of 1861 and Ylll of 1869) 

— contiDued. — continued. 


(2G64) — S- 408 (rt) ( = Crim. Pro. Code, Act X 
of 1882, s. 408, ijroviso (n ) — Sessions Judge — 
Jurisdiction in appeal. — When a Sessions Judge 
has confirmed the sentences passed by an 
Assistant Sessions Judge on some of the accused 
persons, he has no jurisdiction to hear the 
appeals preferred by any of the prisoners in the 
same case, as such appeals lie to the High 
Court under s. 408, proviso (n) of the Grim. Pro. 
code. Rat. Un. Cr. C. 6SS = Gf. Rg. 19 of 1893. 

(2665) — S. JOii, cl. (5) of proviso — ''Sen- 
tence of impriso^inient exceeding four years,'* 
meaning of. — The words “ sentence of imprison- 
ment exceeding four years ” must be taken to 
mean the substantive sentence of imprison- 
ment, apart from any sentence of fine or 
imprisonment in default of payment of the fine. 
An appeal in such cases lies to the Sessions 
Court. 1 L.B.R. 67. (6 C. 624, i2.). 

(2666) — S. 408 (6) — Cases in which a sentence 
of transportation or of imprisonment for more 
than four years is passed — Appeal — The inten- 
tion of proviso (6) to s. 408 is that, in a case in 
which a sentence of transportation or of impri- 
sonment for more than four years is passed, 
any appeal or appeals in the case shall lie to the 
High Court. U.B R. (1897—1901), Yol. I. 94. 

(2667) — Ss. 408 and 413, construction of — 
“ Case " meaning of — Joint trial of two or more 
persons by a Magistrate of the first class — 
Appealable sentence passed on one of them — 
Whether others on whom appealable sentence 
not passed have the right of appeal under s. 413 
— When more persons than one are convicted 
at one trial by a ^lagistrate of the first class, 
and an appealable sentence is passed on any 
one of them, s. 413 does not takeaway from 
the other convicts, their right of appeal con- 
ferred by s. 408, even, though the sentence 
passed on any one of such persons may not be 
an appealable one. The word case ” ins. 413, 
includes a trial at which two or more persons 
are convicted, and the grammatical meaning 
of the section is that there shall be no appeal 
in a case in which no sentence exceeding any 
of those described in the section is passed on 
any of the persons convicted. 4 L.B.R. 354 = 

9 Cr. L J. 356. 

(2668) — Ss. 408, 428 { = Crim. Pro. Code, 
1861, s. 422) — Order for additional evidence by 
Sessions Judge — Act X of 1872, s. 2^. — Upon 
an appeal from a sentence passed by a Magis- 
trate, the Sessions Judge remanded the case for 
the purpose of additional evidence being taken 
by the lower Court. The Magistrate took such 
evidence and returned the case to the appellate 
Court, and the Sessions Judge then disposed 
of the case in the manner prescribed by s. 419 
of the Criminal Procedure Code. Held, no 
appeal lay to the High Court on the merits. 6 
B.L.R. 483 = 15 W.R. 33 Cr. 

(2669) — Ss.408,428{ = Crim.PrQ. Code,1861, 
s. 422) — Judgment of Sessions Judge confirm- 
ing illegal sentence of Magistrate. — Where a 


judgment of the Sessions Judge (though in form 
confirming the Assistant Magistrate’s judgment 
and sentence) might in substance be an original 
judgment, an appeal was held to lie from it to 
the High Court upon the merits under s. 408 
j of Act XXV of 1861. 2 W.R. Cr. 13. 

(2670)— S.^. 408, 562.— \ conviction without 
sentence by a first class Magistrate under s. 662, 
Crim. Pro. Code, is appealable to the High 
Court. U.B.R. 1904, Ist Qr., Grim. Pro. 
Code, 7. 

(2671)— Ss. 408, 562 and 439 (5)— Conviction 
for theft mid release under s. 562 upon pro- 
bation of good conduct — MHiether appeal lies 
against — \Vhether the proceedings can be revised 
under s. 4.9.9. —Where A was convicted of theft 
on a regular trial held by a first class Msgi^ 
trate and was released upon probation of 8°^^ 
conduct under s. 562, held, an appeal lies under 
s. 403 against a conviction without a sentence 
under s. 562 and the proceedings by way of 
revision cannot be entertained under s. 439 (6). 

5 L.B.R. 129. 

(2672)— S. 408 — Sec ACT I OF 1859, 2 Weir 
461 = 2 M.H.C. 473. 

(2673)— Ss. 409, 413 and 416— S^tf ACT HI 
OP 1880, 9. 28, 40 P.R. 1834 Cr. 

(2673-n) — S- 408 — See Nos. 169, JJjf’ 
176, 225, 2652, 2653, supra, and No. 3115. 

infra. 

S. 409 ( = 1882, 8. 409). 

See APPEAL. 

(2674)— S. 409— See CRIMINAL 
Trust by public servant, 8Cr. L.J. iw* 

1 S.L.R. 38 Cr. 

(2674-a)— S. 409 — See Nos. 2637. 2652, supra. 

S. 410 ( = 1882, a. 410; 1872,88.80,270. 

271; 1861. B. 408;. 


See APPEAL. 

(2675)— Ss. no. *S6( = Crim.Pro.^'j^ 
ss. iOS. 413 )— Conviction by 

» Sessions Judge under s. ;“f^tionlll 

imposing a fine on ol 

insult to the Judge, when sitting ® 

» judicial proceeding, ‘d is, theie- 

»Uhough by a summary 

fore, appealable. 4 M.H.C. »4o- 

(2676-a)— S. 410— See Nos. 169, 174, I75, 
2185, 2652, supra. 

S. 411 ( = 1882, B. 411 ; Presidency 

Act» 1S77| 8* 167). 

See APPEAL. 
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Cpim. Pro. Code (Acts V of 1898, X of 1882, 

X of 1872. XXY of 1861 and VIII of 1869) 

— continued. 

(2676) — S. 421 ( = Crim. Pro. Code, 1S8^, 
s. 472) — Appeal from sentence of Presidency 
Magistrate. — No appeal lies from the decision 
of a Presidency Magistrate inflicting a sentence 
of six months’ rigorous imprisonment and a 
fine of Rs. 200 and, in default of payment of the 
fine, three months’ simple imprisonment. 16 
C. 799. 20B. 146, 33 C. 103C=4C.L.J. 

408? R., 33 C. 1036 = 4 C.L.J. 408], 

, (2676-a) — S. 411 — See No. 2652, siipra. 

S. 412 ( = 1882, 8. 412: 1872. 8. 273; 

Presidency Magistrate’s Act, 1877, s. 167). 

See APPEAL. 

(2677)— S. 412 ( = C»im. Pro. Code, 1872, 
S.273) — Separate sentences — Appeal. — Where a 
person is charged \vith two separate offences in 
one trial, the amount of the whole punishment 
awarded for the two offences must be regarded 
as one sentence, for the purpose of determining 
whether an appeal lies under s- 273 or not. 3 
C.L.R. 511, 

(2678) Ss. 412,413 ( = Crijn. Pro. Code, 
1872, s. 273). — No appeal lies against a convic- 
tion under this section, where a prisoner is con- 
victed on her own plea, even though she may 
like to withdraw it later on. Colm. Dig. Cr. 31 
of 1876. 

(2679)— Ss. 412,418,424— See APPEAL, Rat. 
Un. Or. C. 826. 

(2680)— S. 412— See SESSIONS JUDGE, 
Jurisdiction of. 22 B. 759. 

(26S0-a)— S. 412— See Nos. 115, 1691, 2652. 
supra. 

8. 413 ( = 1882. 8. 413 ; 1872, s. 273 ; paras 

land 2; 1861, s.411). 

See Appeal. 

(2681)— S. 413 (=Cri»t. Pro. Code, 1861, 
s. 411) — Right of appeal in petty cases. — S* 411 
must be construed strictly. If so construed, 
it will apply only to cases in which either 
imprisonment or fine has been awarded by the 
sentence to the extent specified in the section, 
and it will not apply to a casein which both 
punishments are awarded. In the latter case, 
the right of appeal is not barred. 1 N.W.P. 
802. 

(2682)— S. 413— See ACT V OF 1861, 5 W.R. 
Or. 22. 

(2683)— 8. 413— See ACT VII OP 1870, s. 31, 
20 0. 687. 

(2684)— S. 413— See BOM. ACT IX OP 1863, 
8* 2. 8 B.H.C. Or. 12. 

(2686)— S. 413— See PRACTICE AND PRO- 
CEDURE, L.B.R. (1893—1900), 535. 

413— See Nos. 2581, 2652, 2667, 

2678, 2678, st^a. 

S. 414 ( = 1882, 8. 414; 1872, s. 274, 

Pava 1). 

See Appeal. 

.» . . 


Grim. Pro. Code (Aots V of 1898, X of 1882, 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

(2686)— S. 414— See ACT I OF 1871. s. 23, 
22 P.R. 1886 Cr. 

(2687)— Ss. 414, 415- See Bun. ACT IV OP 
1899, ss. 30. 31-A. 4 L.B.R. 359 = 9 Cr. L.J. 
368. 

(2688)— S- 414— See CONFISC.\TION. 1 L.B. 
R. 3. 

(2688-a)--S. 414— See Nos. 2043, 2652, supra. 
S.415 ( = 1882,8.415; 1872, s. 274, para 2). 

(2688-6)— S. 415— See Nos. 2043, 2G52, 2687, 
supra. 

S. 416 ( = 1882, s. 416 ; 1872, s. 274, para 3) , 

(26S8-C)— S. 416— See Nos. 2043, 2652, 2673, 
supra. 

S. 417 (=1882, 8. 417: 1872, a. 272, paras 

1 and 2 ; Presidency Magistrate’s Act, 1877, 

s. 168). 

See appeal. 

(2689) — S. 417 — Appeals from acquittals by 
Government. — The powers conferred by the 
above section should be exceptionally used. 
7 N.W.P. 196. 

(2690) — S.4l7{=C}'im. Pro. Code, 2882, s. 417) 
— Application to Sessions Judge for addition 
of new charges — Rejection — Appeal to High. 
Court. — Where an application is made to the 
Sessions Court on behalf of the Crown for an 
alteration of the charge under s. 204, I.P.C., 
by the addition of counts under ss. 423, 424, 
I.P.C., at the commencement of the trial, the 
Sessions Judge .should not postpone passing any 
order on the application, especially if it is 
based on the same facts contained in the depo- 
sitions recorded by the committing Magistrate. 
His order rejecting the application, while acquit- 
ting the accused of the charge, after hearing 
the evi<lence for the prosecution ou the original 
charge without going into the defence and with- 
out recording the opinion of the assessors, is 
not a proper order. Nor is the fact that a com- 
plaint regarding the charges proposed to bo 
added was made to and dismissed by the Dlagis- 
trate, a bar to the Sessions Judge’s adding them. 
But it is not open to the Government under 
s. 417 to appeal to the High Court on an inter- 
locutory order, e.g., on the ground of the Ses- 
sions Judge’s refusal to add new charges. 1& 
B. 414. 

(2691) — S. 417 — Appeal by Local Government 
against acquittal, — Under the Grim. Pro. Code, 
the Local Government has the same right of 
appeal against an acquittal, as a person conviot- 
ed has of appealing against his conviction and 
sentence, and there is no distinction between 
the mode of procedure and the principles upon 
which both classes of appeals are to be decided* 

2 L.B.R. 303. (4 A. 148, 16 A. 212. Diss, ; 17 
0. 486, 20 A. 459, 19 B. 51, F.). 

(2692) — S. 417 — Acquittal — Revision — Potver 
of High Court. — When a Sessions Judge acquits 
an accused on appeal, the High Court has no 
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Grim. Pro. Code (Acts Y of 1898. X of 1882 
X of 1872. XXY of 1861 and YIII of 1869) 
— continued. 


Grim. Pro. Code (Acts Y of 1898, X of 1882. 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 


power on revision to convert the acquittal into 
a conviction. I? the District Magistrate thinks 
that the accused should have been convicted 
and not acquitted, his proper course is to apply 
through the usual channel (not the High Court 
to the Local Government) to appeal against the 
acquittal (s. 417, Crim. Pro. Code). U.B.R 
(1892—1896), Yol. I. 47. 


(2693) — S. 4/7.— The discovery of fresh evi- 
dence. after an acquittal, is not a sufficient 
reason for setting aside an acquittal, and, a 
fortiori, it would be still less a sufTicient reason 
where, by the exercise of due diligence on the 
part of the prosecution, the evidence might 
have been produced at the original trial. 1 
U.B.R. (1902—1903). Grim. Pro. Code, 9. |L. G. 
Cr. Mis. Cir. No. 63 of 1899, not F.) 


(2694) Ss 417, 42S-~ Appeal from acquittal — 
Additional evidence discovered whether a ground 
for the appeal. — The accused was tried on a 
charge of culpable homicide not amounting to 
murder. He was acquitted on that charge con- 
victed of the minor offence under s. 504, I.P.C. 
Appeal was presented against the order of ac- 
quittal under the directions of the Local Govern- 
ment. The main ground of appeal was, how- 
ever, one that went entirely outside the record. 
It was that the evidence of the Civil Surgeon 
examined as a witness in the case was incorrect 
as to facts. Affidavits were filed in support of 
the ground. Held, the affidavits could not be 
accepted for the reason that, though under the 
provisions of s. 428 of the Code an appellate 
Court is competent to admit additional evi- 
dence. yet the necessity for taking such addi- 
tional evidence must be apparent from some- 
thing on the record, and cannot be derived from 
external information and, in an appeal from an 
acquittal, the fact that fresh evidence against 
the accused has been discovered subsequent to 
the acquittal is not a sufl5cient reason for set- 
ting aside the acquittal or ordering a new trial. 
3 L.B.R. 114. 

(2695)— 5s. 417, 423 ( = Crim, Pro. Code, Act 
X of 1872, s. 272) — Appeal from acquittal. — The 
procedure to be adopted by the High Court in 
appeals by the Local Government from acquit- 
ting judgments is that laid down in 1 A.W.N. 
159 (1881). A.W.N. 1882, 64. 


(2696)— Ss. 417 and 439— 5ce 
L.B.R. (1893—1900), 126. 


Acquittal, 


(2697) — Ss. 417, 418, 423 — See APPEAL, 10 
C. 1029. 


(2698)— Ss. 417, 421 — 5ee APPEAL, 16A. 218. 

(2699) — Ss. 417 and 422 — See APPEAL 11 

117» 

(2700) — Ss. 417, 423 — See APPEAL, 4 A. 
148, 7 M.H.Ca 339 =•! Weir 476. 

A 439— Se« Appeal, 2 

A. 840, P.B. 


(2702)— Ss. 417, 
526. 


427— 5es Appeal, 9 A. 

« 


(2703)— S. 417 — See HIGH COURT, JURIS- 
)HCTION OP, 2 Weir 569 = 7 M.H.C. App. 5. 

(2704) — S. 417 — See Penal Code, ss. 425, 
430, 14 P.R, 1909 Cr. 

(2705) — Ss. 417, 423 and 439 — 5e^ RETRIAL, 
6 C.P.L.R. Cr. 15. 

(2706)— Ss. 417, 423, 426. 439 (1 to 4), 440— 
See REVISION, 2 A. 448. 

(2707) — Ss. 417 and 439 — See REVISION, 2 
Weir 570, 6 A. 484. 

(2707-a)— S. 417— 5Ve Nos. 732, 2084, 2652, 
supra . 

S. 418 ( = 1882. 8. 418; 1872, s. 271, 

last para). 

See Appeal. 

(2708) — 5. 418. — The provisions of s. 418 
apply equally to all criminal appeals, whether 
made by the Government or by accused persons; 
and, except as provided in s. 423, there is no 
distinction between the mode of procedure and 
the principles upon which an appeal by the 
Government against an acquittal and an appeal 
by a convicted person against his conviction 
and sentence are to be decided. 17 C.P.L.R. 
75. (17 C. 485 and 20 A. 459, F.\ 4 A. 148 

and 16 A. 212, Diss.). 

(2709) — Ss. 418 and 423 { = Crini. Pro. Code, 
1882, ss. 418, 423) — Misdirection by the Judge 
— Power of High Court to reverse the verdict 
of a jury. — In s. 423 {d), the word "erroneous ” 
is not to be read as meaning " wrong on the 
facts.” it must rather be read in cooneotion 
with the words that follow as meaning that the 
verdict has been vitiated and rendered bad or 
defective by reason of a misdirection or a mis- 
understanding of the law. The effect of the 
clause is, evidently, to prevent the appellate 
Court from reversing the verdict of a jury on 
account of any misdirection by the Judge 
or any misunderstanding on the part of 
the jury of the law as laid down by him, 
unless such misdirection or misunderstanding 
of the law is on a point material to the verdict, 
so that the verdict can be .said to be tainted 
with the error in the process by which it has 
been arrived at. It throws on the appellate 
Court the duty of ascertaining whether the 
process or method which the Judge directed 
the jury to follow as to the acceptance or 
discarding of evidence or as to the view taken of 
the law was erroneous on any material point, 
but not certainly the duty of determining for 
itself whether the verdict, as a conclnsion of 
foct, was right or wrong. To hold otherwise 
would be tantamount to holding an appeal 
would lie npon the facts from the verdict of a 
jury in the face of the provisions of s. 418. 

21 C. 9S5. 

(2710)— 5s, 418, 423 ( = CWot. Pro. 

1862, ss. 418, 423, el. (d) )— It is not open to 
High Court, in an appeal against a convictijm m 
a trial by a jury, to go into the facts, and the 
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Crira. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and YIII of 1869) 
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appeal must only be limited, as laid down in 
ss. 418 and 423, cl. (d), to points of law, not- 
withstanding the appeal is heard along with a 
reference made under s. 374, in the case of a 
co-accused. 2 G.W.N. 49. 

(2711)— Ss. 418, 489, 536— Trial by Jury 
instead of with the aid of assessors— Appeal.— 
No appeal lies on matters of fact where an 
Accused pereon, who ought to have been tried 
•with the aid of assessors, is tried by a jury. 
Per Jenkins, C.J. — The words “where the 
iirial was by a jury ” in s. 418, Grim. Pro. Code, 
•mean “ where the trial in fact was bv jury ” 
•and not where the trial should have been by 
jury. 25 B. 680 = 3 Bom. L.R. 279. F.B. [R., 
11 Bom. L.R. 360 = 33 B. 423] . 

(2712) — Ss. 418, 323, 537 — See CHARGE TO 
Jury, i c.w.N. 301. 

(2713) — Ss. 418, 423 (2) — See Ch.ARGE TO 
JURY, 27 B. 626 = 6 Bom. L.R. 599. 

(2714) — S. 418 — See VERDICT OF JURY, 
Rat. Un. Cc. C. 730. 

(2714-a)— S. 418— See Nos, 1818, 2189, 
2219, 2229, 2679. 2697, supra. 

S. 419( = 1882, s. 419; 1872, 8.275; 1861, 

8. 416). 

See Appeal. 

(2715) — Ss. 419, 420 { — Crim. Pro. Code, 1S82, 
■ss. 419, 420), distingtiished. — S- 420 is not 
■derogatory to the rule laid down in s. 419. The 
latter section applies as much to a prisoner in 
■]ail, as to any other appellant, and requires 
-that the petition shall be prepared in a certain 
form, while s. 420 is only concerned with the 
•question of presentation of appeal from jail. 
Per Mahmood, J, 13 A. 171. 

i = Crim. Pro. Code, 
1882, ss. 419, 420) — Presentation of petition of 
a]^al by an appellant in jail to officer in charge 

i54.— Under the provisions of s. 420, Crim. Pro. 
’Code, presentation of the petition of appeal, by 
an appellant in jail, to the officer in charge of 
the jail is equivalent to presentation to the 
Court, 80 far as the requirements of the Limi- 
tation Act are concerned. 9 M. 258 = 1 WeiP789. 

637— Judg- 
ment, Rat. Un. Or. C. 82. 

(2717-a)— S. 419-Sce No. 3240, infra, 

J20 ( = 1882, 8. 420 ; 1872. a. 277 ; 1861, 

8 * 418 / • 

See Appeal. 

4^^ and 423 ( = Orim. 
.Precede, 1882, as. 420, 421, 422, 423)— Appeal 

prisoner in jail— Power to dispose ofapwSin 

aj^ffani.— He/d, by &eFull 
Braoh (^aftmood, J., dissenting ) The Hmi- 

provides is that the appel- 
late Court, before disposing of the ap^I, 


Crim. Pro. Code (Acts Y of 1898, X of 1882. 

X of 1872» XXY of 1861 and YIII of 1869) 

— conliDued« 

must peruse the record, and if the appellant is 
present, or is represented by a pleader, the 
appellant in person or his pleader must bo heard. 
It cannot be contended, under that section, that 
m the case of an appeal, which has been 
admitted, the appellate Court, notwithstand- 
ing that notice has been properly given under 
s. 422, notwithstanding that the record of the 
case has been sent for and perused by the Court, 
is incompetent to dispose of the appeal, if the 
appellant who is not represented by a pleader 
is not present. Per Mahmood, J.' (contra) •— 
Where an appealis admitted and is not summa- 
rily rejected under s. 421, the appellant must 
have an opportunity of being heard. On a pro- 
per understanding and interpretation of h. 423, 
it will be seen that the condition precedent 
for the disposal of the appeal is that either the 
appellant is heard or at least choice is given to 
him to appear. 13 A. 171. [R„ Rat. Un. Cr. 
O. 739j • 

(2718-n)— S. 420 — See Nos. 2715, 2716 
supra. 

S. 421 ( = 1882, s. 421 ; 1872. s. 278; 1861. 

8* 417}* 

See APPEAL. 

(2719) — S. 421 ( = Crim. Pro, Code, 1882 
s. 421)— Meaning of proviso. — The proviso to 
s. 421 is limited to appeals which have not been 
presented from jail. Therefore a man in jail, 
whilst on the one hand, he has the privilege of 
sending his appeal in the manner which s. 420 
prescribes, has not, on the other hand the 
privilege of insisting that he should be heard 
or even his pleader, if he retains one, after 
sending up an appeal from jail. Per Mahmood 
J. 13 A. 171. 

(2720)— 5. ^21— Practice— Appcal—Siftnmary 

dismissal of— Reasons not recorded— Pleader not 
heard.— k convict filed an appeal from jail to 
the Court of Sessions and also presented a peti 
tion of appeal through a legal practitioner • held 
that the Sessions Judge was not competent to 
dismiss the appeal from jail summarily but 
should have heard the convict’s pleader 3 
A.L.J. 693 = 4 Cr. L.J. 373 = A.W.N. 1906, 303. 

(2721) — S. 421 { — Crim. Pro. Code, Act X of 
1882, s. 421)— Dismissal for non-appearance— 
^ppefil. It IS not competent to a District 
Magistrate to dismiss a criminal appeal on the 
ground that no one appeared to support the 
petition. He must consider the facts and write 

C. 593 = Cr. Rtf. 

11 of 1892. ^ 

{2722)--S. 421— Duty of appellate Court — 
of apellate Court, contents of.— 

S. 421, provides for summary dismissal of an 
appeal, but not for rejection thereof. It is 

^PPe^late Court, without 
going to the length of writing an elaborate 
jud^ent, should, m deciding an appeal, notice 
briefly, but cl^rly, what objections were urged 
on appeal^ and how th^ were disposed of. 82 
C. 478. [R., 9 Bom. L.R. 2501. 
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(2723) — S. 421 — Sttmmary dismissal, reasons 
for. — Having regard to the language of s. 421, 
it is not necessary where an appeal is summarily 
dismissed under that section, for the Magistrate 
to give any reason for his decision. It must be 
taken, if he dismisses an appeal summarily, 
that he considered there were no sufficient 
grounds for interfering. 9 C.W.N. 623 = 2 Cf. 
Ii.J. 344. 

(2724) — S. 421- -Summary dismissal of ajypeal 
— Heasonable opportunity of being heard to be 
given to appellant or his pleader. — On presen- 
tation to a Court, by the party, in person, of 
a memorandum of appeal signed by the pleader, 
it is not competent for the Court to summarily 
reject the appeal, under s. 421 of the Code, 
without giving a reasonable opportunity to the 
pleader to appear and without calling for the 
records of the case, where appellant urges 
reasonable grounds for discrediting the evidence 
of the witnesses of the other side. 29 M. 236 = 

4 Or. L.J. 57. 

(2725)— S. 421 — Dismissal of appeal under 
this section — Alteration of the conviction — 
Validity. — Where an appeal is dismissed under 
8. 421, the appellate Court has no power to 
alter the conviction. 2 Weir 475. 

(2726) — S- 421 — Judgment, if should be 
U'ritten, — An appellate Court, in dismissing an 
appeal summarily, is nob bound to write a 
judgment. U.B.R. 1906, 49 = 4 Cr. L.J. 284. 

(2727)— Ss. 421, 422 {=-Crim. Pro. Code, 
1882, ss. 421, 422) — Summary rejection of ap- 
peal — Alteration of sentence. — Where the appel- 
late Court rejects an appeal summarily, acting 
under s. 421, Crim. Pro. Code, without giving 
the notices required by s. 422, it is not compe- 
tent to alter the nature of the sentence. Rat. 
Un. Cr. C. 384. I 

(2728)— Ss. 421, 423 Crim. Pro, Code, 
1882, ss. 421, 423) — Power of appellate Court 
to direct prisoner's presence. — If an appellate 
Court thinks it necessary, for the purpose of 
disposing of an appeal, to have a prisoner 
before it, it has the same power to direct that 
he should be brought before it, as a Court of 
first instance has, when, in pursuance of the 
direction of an appellate Court, it takes fur- 
ther evidence in the presence of the prisoner. 

2 Weir 473. 

(2729)— iSs. 421, 423 (=Cr«n. Pro. Code, 
1882, ss, 421, 423)— Rejection of appeal and 
reduction of sentence. — The accused was charg^ 
with voluntarily causing grievous hurt and 
convicted and sentenced to four months’ rigor- 
ous imprisonment and a fine of Rs. 30 or in 
default further rigorous imprisonment for two 
months under s. 325, I.P.C. The District 
Magistrate rejected the appeal, but reduced 
the sentence of imprisonment in default of 
payment of fine to one month : Heldth^t the 
Magistrate could not, after rejecting the 
appeal diminish the sentence, but should either 


Grim. Pro. Code (Acts Y of 1898, X of 1862, 
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have reported the case to the High Court or 
have heard the appeal as directed by s. 423, 

I Crim. Pro. Code. Rat. Un. Cr. C. 304 = Cr^ 
I Rg. 53 of 1886. [B., Rat. Un. Cr. 0. 384]. 

f2730)— S5. 421, 423,424 ( = CHm. Pro. Code, 
1882, ss. 421, 423, 424) — Summary rejection 
of appeal — Rejection of appeal and dismissal, 
difference between — Grounds of order. — An order 
of summary rejection of an appeal under the 
provisions of s. 421, Crim. Pro. Code, does not 
amount to a judgment and s. 424 has noappli- 
catioQ to such an order. A judgment under 
s. 424 of the Code implies atrial. The essential 
difierence between the rejection of an appeal 
under s. 421 and its dismissal under s. 423 is 
that, in the latter case, the appeal is disposed of 
after trial, whereas, in the former, the Court, 
by summarily rejecting it, refuses to try it at 
all. Every order passed in the exercise of 
judicial discretion should show on the face of 
it the ground on which it is made. 6 C.P.L. 
R. Cr. 24. 

■ (2731)— Ss. 421, 423, 426 ( = Crim. Pro, Code, 

1861, ss. 417, 419, 421) — Appellant in jail — 
Appearance in Court, — Neither ss. 417, 419, 
421 of the Crim. Pro. Code, nor any other pro- 
vision of law authorize a Sessions Judge to 
cause an appellant undergoing sentence of 
imprisonment to be brought before him at the 
hearing of the appeal. Rat. Un. Cr. C. 22 = 
Cr. Rg. 14—9—1869. 

(2732)— Ss. 421, 435 { = Crim. Pro. Coder 
1872, ss. 278, 204, 295) — Judicial proceedings 
— Originals to be retained for being supplied to 
appellate Court — Copies only to be given for 
Executive Government, — No Court is at liberty 
to part with its judicial records except when 
these are called for by an appellate Court or on 
the demand of a superior Court under s. 294 
or 8. 296 of the Crim. Pro. Code. They must 
be retained in order to meet the contingency 
of such legal requisitions being made. For 
the purposes of any reference or report to the 
Executive Government, copies of proceedings- 
are sufidcient, but for purposes of appeal to, or 
revision by, superior Courts, the originals are- 
indispensable. Rat. Un. Cr. C. 128. 

(2733)— S. 451 ( = Crim. Pro. Code, 1882, s. 421} 

— Summary rejection of appeal. — Although a 
Judge would be acting within his powers under 
s. 421, Crim. Pro. Code, in rejecting an appe^ 
without sending for the record, such a course is 
ordinarily very inconvenient and should not be 
adopted. A.W.N. 1883, 145. 

(2734)— S. 421 ( = s. 278, Crim. Pro. Code, 
1872) — Power of appellate Court rejecting appeal 
to enhance sentence — See ACT XI OF 1874, 
s. 26, 24 W.R. Cr. 29. 

(2735)— Ss. 421, 367, 531— See APPBAI.. 31 
P.R. 1881 Cr. 

(2736)— Ss. 421, 423, 424 and 367—^ 
APPELLATE COUBT, UB.B. (1S9S-1900). 606- 

» 


1481 


THE ALL INDIA DIGEST. 


1462 


Crim. Pro. Code (Acts Y of 1898^ X of 1882, 

X of 1872, XXV of 1861 and VIll of 1669) 

— continued. 

(2737) — Ss. 421, 42G, 440— See APPELLATE 
Court, 35 P.R. 1882 Cr. 

(2738) — S. 421— Judgment, 20 B. 540, 
17 A. 241, F.B. 

(2739) — S. 421— LETTERS PATENT, 
(Mad,), s. 15, l Weir 788-fl. 

(2740) — S. 421— PRACTICE AND PRO- 
CEDURE, 36 C. 385 = 13 C.W.N. 084=9 Cr. L. 
J. 401 = 1 Ind. Cas. 868. 

(2741)— Ss. 421, 430— See REVIEW, 19 B. 
732. 

(2742)— Ss. 421, 423, except. 1 (d), 430-See 
Revision, 4 B. lOi. 

(2743)— S. 421 — See SENTENCE, Rat. Un. 
Cr. C. 74. 

(2744) — Ss. 421, 422 — See SENTENCE, Rat. 
Un. Cr. C. 131. 

(2744-a)— S. 421— See Nos. 1428. 2519, 2521, 
2535, 2698, 2718. supra. 

S.422{ = 1882, s, 422; 1872. S8.62. 269, 279). 

See Appeal. 

(2745) — S. 422 — Rules issued by the High 
Court. — Rules issued by the High Court are 
addressed to the District Magistrates as a 
matter of convenience and in accordance with 
the practice for appeals followed under s. 422, 
Grim. Pro. Code, .the Local Government having 
under that section appointed the District Magis- 
trate as the officer to receive notices of appeals. 
If a rule is granted against the order of a Ses- 
sions Judge, he is the proper person to show 
cause. 7 C.W.N. 80. 

(2746) — S. 422 — Disposal of appeal before the 
date fixed for hearing. — Where a Magistrate 
disposed of an appeal before the day fixed for 
an adjourned hearing, and without giving notice 
to the appellant or his pleader, held, that it 
was a material error in procedure. 2 Weir 47S, 

(2747) — Ss. 422, 423 — Summary reversal of 
conviction by appellate Cowr/.— Where an ap- 
pellate Court set aside the convictions of an 
accused person without giving notice of the 
appeal to the Prosecuting Inspector, the re- 
spondent, and without calling for and peru.sing 
the records of the case, held, that the Court 
had acted in contravention of the provisions of 
8s. 422, 423, that the acquittal should be set 
aside and that it should be re-beard. 2 Weir 
474. 

(2748)— Ss. 422, 423 {=Crim. Pro. Code, 
1882, ss. 422 and 423) — Notice to the appellant. 
— Whore an appeal is disposed of under ss. 422 
and 423 of the Code, notice to the .appellants 
is obligatory under s. 422. 2 Welr-*478. 

(2749)— S. 422— See COMPENSATION. 29 M. 
187 = 3 Or. L.J. 462. 

(2750)— S. 422— See NOTICE, A.W.N. 1881, 
46. 


I Crim. Pro. Code (Acts V of 1898, X of 1882« 
X of 1872, XXV of 1861 and VllI of 1869) 
— continued. 

(2750-n)— S. 422— Sec Nos. 174, 155G. 1930, 
2519, 2699, 2718, 2727, 2744, supra. 


See Appeal. 

5ee Appellate Court. 

See Commitment to Sessions Court. 

I (2751)— S. (= Crim, Pro. Code, 1872, 

s. 280) — Scope of — Trial under Cri)n. Pro. 
Code. — This section does not authorise an ap- 
pellate Court to order the retrial of an appellant 
with reference to matter extraneous to the 
proceedings before him as an appellate Court. 
It is not essential to the regularity and com- 
pleteness of a trial under the Criminal Proce- 
dure Code to enquire into previous convictions. 
Atrial properly held does not become an 
improper one by a sufficient extra-judicial 
discovery that the accused was a habitual 
oSendcr. Colm. Dig. Cr. 26 of 1875. 

(2752) — S. 423 {=Crim, Pro. Code, 2882, 
s. 423 (i) (6) — Scope of the clause.— The words 
“ Court of competent jurisdiction subordinate 
to such appellate Court” in s. 423. do not 
appear to exclude the power of such latter 
Court to order a new trial before itself. 2 
Weir 481. (P., 16 M.L.J. 546 = 2 M.L T. 46 

= 30 M. 228 = 5 Cr. L.J. 104 = 6 Cr. L.J. 1.33]. 

(2753)— S, 423 { = Crim. Pro. Code, 1872, 
s. 280) — Powers of Sessions Judge under, on 
a'ppeaX — Retrial, — A Sessions Judge, on appeal, 
can only enhance, with reference to s. 280 of 
this Code, the punishment that has actually 
been awarded, but has no power under it to 
add another punishment to that which has 
been awarded by the Magistrate ; for example, 
fine to an imprisonment. The power "to alter'* 
a sentence conferred on an appellate Court 
under this section is only restricted to the 
enhancement of. any punishment that has been 
awarded. Colm. Dig. Cr. 51 of 1876. 

(2754) — An appellate Court has the power to 
order a case to be retried, if it thinks fit to do 
so. A Sessions Judge is competent to order the 
retrial of a case which is before him on appeal, 

2 C.L.R 511. 

(2155)—S.423( = Crim.Pro.Code, 1872, s. 284) 
— Sentence beyond jurisdiction — Subsequent 
investiture of superior power to lake effect from 
a daU2»‘iorto that of sentence— Effect. — Where 
a Magistrate, who had only third class powers 
awarded a sentence which he was not com- 
p^ent to award, and, between the date of the 
-- sentence and the order of the appellate Court 
annulling the sentence and directing a new 
trial, the Magistrate was invested, by a Govern- 
ment notification, with second class powers 
to take effect from a date previous to that 
of the sentence, held, that the notification did 


— S. 423, except. !(</)( = 1882, s. 423 ; 1872, 
SB. 271, 272, para 3, 280, 284, 299, para 3 : 
1861, 8. 419). 
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not render the sentence valid, and that the 
order of the appellate Court was a valid one. 
3 C.L.R. 281. 

(2756)- 5. 423 {=-Crim. Pro. Code, 2882, 
s. 423 ) — “ Relating to trial," scope of the 
expression. — The words “ relating to trial " in 
the Code of 1882, are used in a sense wide enough 
to include the trial of appeals as used in 
ss. 342, 344, 352. and some sections of Ch. XXV. 
13 B. 506. [F., Rat. Un. Cr. C. 584]. 

(2757)— 5. 423 (n) (^Criw. Pro. Code, 1872, 
s. 272) — Discretionary poxuors of the High Court. 
— The discretionary powers of the High Court 
under s. 272 will be exercised, only when it is 
satisfied that the case is of sufficient consequence 
to justify it in acting under this very exceptional 
section. 2 Weir 476 = 7 M.H.C. 339. [F.. 7 

N.W.P. 176; R., 3 C.W.N. 653 = 26 0. 863] . 

(2758) — S. 423 — Power of appellate Court to 
order re-trial, — There is nothing in the above 
section limiting the power of an appellate 
Court, on an appeal from a conviction, to order 
a re-trial of the appellant. 17 C.P.L.R. 97. 

(2759) — S- 423, cl.{b)( = Crim.Pro.Code, 1882, 
s. 423 {b)) — Apixellate Court's potver to alter 
a sentence of fine into one of imprisonment and 
to order a re-trial— Duty of appellate Court * — 
A Sessions Judge has no power to enhance 
a sentence in appeal, by altering a sentence of 
fine into one of imprisonment. 18 B. 751. 

(2760) — The appellant was convicted of 
causing simple hurt and was sentenced to a 
fine. On appeal, the appellate Court altered 
the conviction to one of causing grievous hurt 
under s. 325, Penal Code, and, in order to 
make the sentence legal under that section, 
recorded a sentence of one day's imprisonment, 
which, however, was to be taken to have been 
already undergone. Held, that the appellate 
Court had no power to enhance the sentence. 
The proper course would ha>-e been to let the 
conviction stand as one under s. 823, or to have 
referred the case to the High Court. 2 Weir 486. 

(2761) — The appellate Court, in a judgment 
which did not deal with the pleas in appeal, 
quashed a conviction and ordered a new trial 
on the ground that, although the accused were 
shown by the evidence to have committed some 
ofiencc,it was clear that they had been convict- 
ed under a wrong section. All the facts, on 
which a conviction for any offence could be 
sustained, had been put in issue before the try- 
ing Magistrate. Held, that, before quashing 
the sentence and directing a new trial, the 
appellate Court should have come to a certain 
conclusion as to the offence which the accused 
were shown by the evidence to have committed ; 
and that it should have considered whether, if 
the evidence showed that the accused should 
properly have been convicted of another offence 
than that charged, they would be prejudiced by 
amending the conviction. 2 Weir 480. 


(2762) — Under s. 423 of the Code, the appel- 
late Court can, in an appeal from conviction, 
alter the finding of the lower Court and find 
the appellant guilty of any offence of which he 
may have been acquitted by that Court, main- 
taining the sentence of the lower Court, but 
not enhancing it. 23 C. 975. [AppL, 7 C.W.N. 
301 ; F., 4 C.W.N. 166 = 27 C. 172 ; R.. 2 Weir 
495, 12 P.R. 1904 Cr. = 110 P.L.R. 1904; D., 
13 M.L.J, 263 = 2 Weir 483 = 26 M. 478]. 


(2763)- 5. 423 {^Crim. Pro. Code, 1882, 
s. 423) — Reversal of conviction and order for 
re-trial by a specific Court . — Where an appel- 
late Court reverses a conviction and sentence, 
it can, under s. 423 of the Crim. Pro. Code, 
order the appell.ant to be rc-tried by a specified 
Court of competent jurisdiction. Rat. Uo. Cr. 
C 367. 


(2764) — S. 423 — Power of appellate Court to 
reverse finding of acquittal . — The words "reverse 
the finding and sentence " in s. 423 (1) (5) 
mean reverse the finding upon which a convic- 
tion is bovsed, and do not empower the appel- 
late Court (or at any rate an appellate tribunal 
other than the High Court) to reverse or set 
aside an acquittal. Where persons were charged, 
with being members of unlawful assembly,, 
rioting, hurt .and theft, and were convicted on> 
all the charges except on that of theft, held,. 
that the appellate Magistrate was not compe- 
tent to reverse the acquittal on the charge of 
theft. 26 M. 478 = 2 Weir 483 = 13 M.L.J- 
263. 

(2765)— S. 423 {=Crim. Pro. Code, 1882-^ 
s. 423) — Meaning of the term “ Verdict ." — The 
term “ verdict ” in s. 423 (d) means the entire 
verdict on all the charges, and not merely 
verdict upon each charge separately. 22 C. 377- 


(2766)— 5. 423 — Enhancement of seiitexiu, 
order directing payment of complainant's costs' 

not an — Cmtrf Fees Act, VII of 1870, 

An order passed by an appellate Court. 
ing the accused person to pay the costs 
complainant, under s. 31 of the 
Act, correcting the omission of the Court below 
to order such payment, does not amount ^ 
enhancement of the sentence, the order under 
the Court Fees Act forming no part 
penalty or sentence passed in the case. 29 
188=3 Cr. L J. 460. 


2767)— S. 423— Accused sentenced to 
tnenf by lower Court— Reduction of per^ 
imprisonment on appeal, hut with the aaa 
% of fine— Alteration or enhancem^t of 
ce — Power of appellate 
rer Court convicted an acensed and ^nt 
Q to imprisonment for a certain penoa, » * 

appeal, the period of ^ 

led, but a fine is imposed in adition, an » 

lult. a further period of 
that a fine iV imposed by the 
would not in law be an enhancement oi 
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the sentence, if the aggregate period of impri- 
sonment, which the accused may have to under- 
go, is, to any extent, less than the period of 
the original sentence. In a case, where such 
an alteration of the sentence has the effect of 
rendering it, in the circumstances of the case, 
excessive or inappropriate, the interference in 
revision of a superior Court may bo called for. 

1 M.L.T. 375, F.B. = 30 M. 103 = 5 Cr. L.J. 36 
= 16 M.L.J 560, F B. 

(2768»— S. (6) ( = Crim. Pro. Code, 

1872, s 272) — Commitment to .Sessions, being 
w directed by Sessions Judge — Preliminary 
investigation, vhether 7iecessary. — Where a 
Deputy Magistrate had convicted some persons 
of the offence of house-breaking by night and of 
voluntarily causing hurt, but the Sessions 
Judge, on appeal, being of opinion that the 
offence committed was that of dacoity, directed 
a commitment for trial to the Court of Sessions, 
held, that an investigation preliminary to 
commitment was not necessary. 2 Weir 479. 

(2769) — 5. 4'^3 { = Crim. Pro. Code, 1882, 
$. 423 (i) (6) — Coiviction for lesser offence — 
Procedure to be adopted, when the appellate 
Court thinks the accused guilty of graver offence 
—"■Appellate Court's duty and its pou’ers » — 
Where a second class Magistrate, although 
finding that the facts constituted an offence 
under s. 211, Penal Code, which was triable by 
a first class Magistrate, convicted the accu.sed 
of an offence under s. 182, but, on appeal, the 
Head Assistant ^Magistrate acquitted the accus- 
ed, on the ground that, although the accused 
had committed an offence under s. 182, Penal 
Code, he should have been convicted of an 
offence under s. 211, Penal Code, held, that 
the procedure of the Appellate Magistrate was 
Vrtong. He should have confirmed the con- 
viction and he should, then, have considered 
whether, in all the circumstances of the case, 
it was' desirable that the accused should again 
bo tried for the more serious offence. 2 Weir 
482. 

(2770) — Where a Head Assistant Magistrate, 
on appeal from a conviction under ss. 323, 379, 
Penal Code, thought that the offence committed 
was robbery which the lower Court was not 
competent to try, and referred the matter to 
the District Magistrate, Jield that the proce- 
dure adopted by the Head Assistant Magistrate 
was not legal and his proper course was to 
follow the procedure laid down in s. 428 (1) (6). 
If there was no Court of competent jurisdiction 
subordinate to the Head Assistant Magistrate, 
he should have directed the committal of the 
accused to the Sessions. 2 Weir 484. 

(2771) — On appeal from a conviction, the 
appellate Court has power to alter the finding 

the lower Court and convict the accused of a 
different offence. The only restriction on such 
p<wer is that it cannot enhance the sentence. 

2 Weir 485. 

(2772)— Where a Magistrate having jurisdic- 
tion to try the charge against the accused, 
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committed an error in procedure in convicting 
the accused upon evidence which was not given 
in their presence, held, that the appellate Court 
was competent to order a re-trial. 2 Weir 481. 

(2773)— 5. 423 (1) (b)—Addilionnl fine in 
lieu of imprisonment — Rnhancement of sen- 
tence — Sentoice on appeal. — Where, in lieu of 
iinprisonmenr., tbo appellale Court imposed an 
additional fine, held, that it amounted to an 
enhancement of sentence. An appellate Court 
cannot pass, on appeal, a sentence which the 
original Magistrate was not competent by law 
to pass. 2 Weir 487. 

(2774)— S. 423 {^CriuU Pro. Code, 1882, 
s. 423 (i) (6) ) — Enhancement by appellate 
Court — Addition of sentence of whipping. — T)'e 
addition of a sentence of whipping by the appel- 
late Court, although the sentence of imprison- 
ment is reduced, amounts to an enhancement 
of the sentence. 2 Weir 487. 

(2775) — S. 423(2) (b) — Quashing of conviction 
on one oj three charges — Maintaining sentence 
in its integrity, validity of. — Where a Magis- 
trate convicted a person of three offences, and, 
on appeal, the Divisional IMagistnite set aside 
the conviction on one of them, held, that it 
was not competent to the latter to uphold the 
sentence that had been given in respect to all 
the offences. The proper course for the Magis- 
trate was to have referred the case to the High 
Court for the exercise by it of its powers of 
revision. 2 Weir 487-d. 

(211G)—S.423 ( = Crim. Pro. Code, 1882, 
s. 423 {2) ) — Evidence of convicted co-accused 
whether corroborative of approver' s evidence . — 
The evidence given by a co-accused, after he is 
convicted and sentenced, stands on a dilferent 
footing from that of an approver or unconvicted 
accomplice. The Judge is justified in saying 
that the jury may look to the evidence of such 
person for confirmation of the story told by an 
approver. 2 Weir 520. 

(2777)— S. 423 ( = Crim. Pro. Code, 1872, 
s. 284 ) — Trial by Court without Jurisdiction — 
Duty of appellate Court to order re-trial . — 
Where the appellate Court discharged the 
accused on the ground that the lower Court had 
no jurisdiction to try him and did not order a 
re-trial, as it was not satisfied that the charge 
made by the accused, who was convicted for an 
offence under s. 211, Indian Penal Code, was a 
false one, held, that tbo appellate Court should 
have ordered a re-trial. 1 P.R. 1879 Cr. 

(2778) — S. 423 (2) — Misdirection to jury . — 
Where in a case of dacoity and receiving stolen 
property there was no evidence except that of 
possession of stolen property some ten days after 
the commission of the dacoity, held, that the 
J udge ought to have left it to the jury to decide 
whether the accused were guilty of dacoity or 
guilty of receiving stolen property, and that 
with reference to the latter charge he should 
have told them to consider, whether they were 
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satisfied that the prisoners knew that the pro- 
perty was stolen in a dacoity. Held also that 
the summing up should contain a reference to 
the lapse of time between the dacoity and the 
finding of the property. 2 Weir 47 = 2 Weir 
515. 

(2779) — Held that, in a case of theft, the 
failure on the part of the Judge to call attention 
to the whole of the evidence telling against the 
accused and especially his observation as to the 
case resting wholly on the identification of 
certain jewels with which the evidence went to 
show that the accused had dealt, constituted a 
misdirection. 2 Weir 488. 

(2780)— S. 423 (^Crim. Pro. Code, 1882, 
s. 423 (2) ) — Pou'er of High Court to order a 
re-trial before a neiv jury. — It is open to the 
High Court to direct, when ordering a new 
trial, that the accused be tried by a new jury, 
when it is found that the verdict of the jury 
is Uxinted with prejudice, and is based on 
rumours as to the prisoner’s previous conduct 
2 Weir 384 = 2 Weir 493. 

(2781)— S. 423 { = Crim. Pro. Code, 1882, 
s. 423{2)) — Questiejus of fact — Jury asked to 
give finding on one question of fact before the 
conclusion of the charge on the other — Validity. 
— Held, that the procedure adopted by the 
Judge, in requiring the jury to give a finding 
on one of two questions of fact constituting 
the proof in the case, before he concluded his 
charge with reference to the other question of 
fact, was irregular, if not illegal and was cer- 
tainly calculated to embarrass the jury in 
arriving at a proper verdict as to the character 
of the ofience, if any, proved. 2 Weir 499. 

(2782) — Recording heads of charge to jury . — 
The Judge should record the heads of charge to 
the jury. The mere writing of a judgment is 
not sufficient, as it will be quite impossible to 
see from such judgment how the case was left 
to the decision of the jury. 2 Weir 499. 

(2783) — S. 423 { = Crim. Pro. Code, 1882, 
s. 423 {2) ) — Retracted confession — Duty of 
Judge . — Where a confession is subsequently 
retracted, and it is not corroborated by inde- 
pendent evidence, the Judge should point 
out' to the jury that it is not safe to rely on the 
subsequently withdrawn confession, unless 
corroborated in material respects. 2 Weir 507. 

(2764)— Although, generally, in the case of a 
confession made and subsequently withdrawn, 
corroborative evidence of the truth of it should 
bo required, the real question is whether, owing 
to the withdrawal of the confession, reason- 
able doubt must be entertained of the truth 
of the confession. It was not intended, in the 
case reported in 10 M. 295 to lay down, a&jui 
absolute rule of law, that a retracted confession 
must, in order to justify a conviction, be sup- 
ported by independent evidence corroborating 
it in material particulars. 2 Weir 510. IR 
a Weir 603=21 M. 83], ’ 


1488 

Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

(2785 and 2786)— S. 423 ( = Orw». Pro. Code, 
j 1882, s. 423 (2) ) — Jury provided by Judge with 
I a paper containing the differetit counts against 
! each prisoner and the evidence on them — Valid- 
ity of procedure — Direction to jury to re-con- 
sider verdict. — The act of a Judge in giving the 
jury, who did not appear to be intelligent men, 
a paper in which it was noted what were the 
different counts against each prisoner on which 
evidence had been offered, and the witnesses 
whose testimony J»re upon each count, is not 
objectionable. Where the jury appear to be 
confused and to have failed tc understand the 
remarks of the Judge, he is not acting impro- 
perly in telling 'them to reconsider the verdict. 

I 2 Weir 514. 

j (2786-a) — S, 423, cl. 2 — Charges of dacoity 
; and dacoity tvith murder — Charge to jury . — 

! Where a prisoner was charged with dacoity 
I under s. 396, Penal Code, and also with dacoitv 
with murder under s. 396, Penal Code, held, 
that the Judge should, in the first instance, 
have placed clearly before the jury the evidence 
against the prisoner on the charge of dacoity 
only, and should not, in doing so, have alluded, 
except in general terms, to the charge under 
s. 396. Penal Code. When the jury had retum- 
i ed their verdict on the charge of dacoity, the 
i Judge should then have set clearly before them 
as assessors the evidence connected with the 
charge under s. 396, Penal Code. 2 Weir 817. 

i (2787)— Ss. 423, 237, 238^Alieration of 
I fiiiding — Power of appellate Court under a. 423 
— How to be exercised — Power to find accused 
guilty of abetment, on a charge of principal 
offence- — No doubt under s. 423, Crim. Pro* 
Code, the appellate Court has power to alter a 
finding, but the power cannot bo used arbitra- 
rily, but only in accordance with the other 
provisions of the Code to be found in ss* 237. 
238 thereof. It is not open to a Court to find 
a mao guilty of the abetment of an offence, on 
a charge of the offence itself. 7 M.L.T. 79. 

(2788)— Ss. 423, 307, 282 ( = Crtr». Pro, 
Code, 1882, ss. 423 (2), 307, 2m—Convu:ti(m 
of accused by jury ivithout hearing defence toit~ 
nesses — Duty of Judge. — Six persons were 
charged with dacoity. The Sessions Judge, 
the evidence of the prosecution witnes^ had 
been given and the statements of the prisoners 
read out, thinking that the jury would not 
likely to convict upon the evidence which had 
been given, asked the jury if they desired the 
case to go further and to hear the defence of 
the prisoners and the reply of the public prose- 
cutor and .his own summing up. To this^o®** 

tion the jury, evidently misunderstanmng 
the reason of the question being put to them 
at that stage, replied that they found 
the accused guilty and others not^ guilty. TW 
J.udge, thereupon dismissed the jury and tnw 
the case de novo with a fresh jury. 
the action of the Judge in recommencing 
trial with the aid of a fresh jury was not aa^ 
rised by law. The proper course would naT® 
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been for the Judge to have explained to the 
jury that they had misunderstood the purport 
of his question, and to have directed them that 
it was their duty to hear the defence of the 
persons whom they had found guilty, before 
either expressing an opinion or definitely mak- 
ing up their minds that they were guilty. 2 
Weir 497. [D., 2 Weir 493] . 

(2789)— Ss. 433,367, 537 ( = Crim. Pro. Code, 
2872, $s. 284 and 464) — Sessions Judge annul- 
liixg conviction hg Magistrate for want of juris- 
diction — 0?>iis«an. to order a re-trial~ Subse- 
quent order for re-ti-ial, validity of — Sn7ic<ion 
to prosecute. — Where a Sessions Judge, on 
appeal, annuls the conviction of the accused on 
the ground of want of jurisdiction of the Ma- 
gistrate who tried the case, but omits to order 
a new trial before a competent Court, the 
Judge is not precluded from passing such 
order subsequently. The order annulling the 
conviction is not an acquittal. No doubt the 
order is in the nature of a judgment or final 
order, which, under s. 464, when once dated and 
signed, cannot be reviewed. But this provi- 
sion refers to the mode in which the appeal is 
dealt with, not to direction in regard to ulterior 
proceedings. Where the conviction of the 
accused persons for giving false evidence and 
for making a false charge is annulled by the 
Sessions Judge on the ground of incompetency 
of the Magistrate, who tried the case, with- 
out passing any order for re-trial, a competent 
Court may proceed to re-try the case upon the 
sanction originally given, and still subsisting, 
and upon which no legal proceedings had been 
taken. 3 U. 48 = 2 Weir 756. 

(2790) — Ss. 423, 424, 367 — Summary disposal 
•of appeal, if allowed. — In dealing with an 
appeal under s. 423, the District Court has no 
power to dismiss it summarily, but is bound 
to comply with the requirements of ss. 424 
•and 367. 1 Bom. L.R. 225. 

(2791)— Ss. 423, 427, 435 , 439— Powers of 
High Court in revision — Order of discharge or 
(Kquittal by Presidency Magistrate — Charter Act 
(24 and 25 Vic., C. 104), s. 15 — Letters Patent, 
2865, s. 28 — Appellate Court — Power to direct 
further enquiry. — Under the Code, the High 
Uourt has not the power to interfere, in revision, 
with an order of discharge or dismissal passed 
by a Pr^idency Magistrate. But it has powers 
-of revision in respect of such orders under s. 15 
of the Charter Act, but not under s. 28 of the 
Letters Patent. S. 16 of the Charter Act has 
.always been interpreted in a very extended 
meaning so as to give ample powers of superin- 
tendence, i.e., to say, powers of revision over 
proceedings of subordinate Courts. [iJ., 2 
Weir 265, 28 C. 709 ; Diss., 27 B. 84]. S. 423 
•does not enable a Court of appeal to direct that 
further enquiry bo made into a case, in which 
.an order of discharge or dismissal may have 
been passed. S. 423 confers a power to direct 
further enquiry only in respect of a case of an 
-appeal from an order of acquittal, and that this 
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power is so limited is shown by an express 
enactment in s. 437 to provide for such orders 
being passed. 27 C- 126 = 3 C.W.N. 601. [Diss., 
28 C. 652, F.B.] 

(2792)— Ss. 423, 428 { = Crim.Pro.Code, 1882, 
ss. 423 (2) (6), 428) — Omission to crnmijie all 
ivitnesses for defence — Power of appellate Court 
to set aside the conviction. — An appellate Court 
is not competent to set aside a conviction, 
merely on the ground that all the witnesses 
cited for the defence have not been examined, 
The proper course for it is to have the evidence 
taken of the other witnesses before disposing of 
the appeal. 2 Weir 481. 

(2793) — Ss. 423, 438 and 430 — A 2 Jpeal-~Pow'er 
of appellate Court. — The appellate Court is not 
competent to pass a fresh sentence. Power to 
enhance is expressly prohibited. The appellate 
Court cannot consider and determine a new 
case disclosed by additional evidence, except in 
so far as to confirm or modify or set aside the 
sentence under appeal, or to act as otherwise 
provided by s. 423 (b). The function of the 
appellate Court is to dispose of the appeal, and 
s. 430 declares that, save in certain cases, 
“judgments and orders passed by .an appellate 
Court upon appeal shall be final.” 27 C. 372 = 
4G.W.N.497. 

(2794)— 5s. 433, 435, 439 (=Crim. Pro. 
Code, 1683, ss. 433, 435, 439)— Revisional 

powers of High Court — Order for committal — 
Scope of s. 433. — The powers of the High Court 
under ss. 435 and 439 have been extended by 
the Code of 1882. They can call for records to 
satisfy themselves of the correctness and pro- 
priety of the proceedings. The infliction of an 
inadequate punishment is an impropriety 
which the jurisdiction in revision is intended 
to remedy. S. 423 gives an appellate Court 
the power to order an accused person to be 
committed for trial, when it consider.? that 
that was the proper procedure to have been 
adopted. That power can, under the provisions 
of s. 439, be exercised by the High Court as a 
Court of revision. IF., 15 A. 205 — 13 A.W.N. 
105] . S. 423, which gives the appellate Court 
the power to direct a committal, is not limited 
to person.? exclusively triable by a Court of 
Sessions. 16 B. 580 = Rat. Un. Cr. C. 577. 
[F., 23 C. 350, 27 C. 172; R., 16 P.R. 1895 
Cr., 17 C.P.L.R. 97]. 

(2795) — Ss. 423, 435 and 439 — Evidence Act 
(1 of 1872), s. 30 — Statement of accused after 
conviction — Revision — Criminal cases — Interlo- 
cutory order. — Ss. 423, 435 and 439 of the Crim. 
Pro. Code invest the High Court with power 
to be exercised, when the Court thinks fit, to 
correct errors in procedure committed by 
Subordinate Criminal Courts, before the final 
order of acquittal or conviction is passed by 
such Subordinate Courts. At a joint trial of 
three accused persons, two were discharged and 
the third convicted. The conviction was upheld 
on appeal. The order of discharge was set 



1491 


THE ALL INDIA DIGEST. 


1492 


Crim. Pro. Code (Acts Y of 1898, X of 1882 
X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

aside and further inquiry was directed to be 
made as regards the persons discharged. In 
the course of further inquiry, the Magistrate 
declined to record the statement of the other 
accused who was convicted previotisly and 
tendered by the prosecution as their witness, 
the Magistrate being of opinion that his evi* 
dence would be inadmissible. On revision, the 
Chief Court sot aside the ^lagistrate’s order on 
the ground that the evidence was not inadmis- 
sible and that the postponement of the rectifi- 
cation of the error of the Magistrate may very 
possibly lead to a considerable waste of time or 
to a miscarriage of justice. 70 P.L.R. 1904. 
(12 P.R. 1902 Cr. = 100 P.L.R. 1902. D. \ 45 P. 
R. 1885 Cr., R.). 

(2790) Ss. 423, 438 — Retrial and recording 
further evidence, difference between. — Where 
an appellate Court pas.=es an order of remand 
under s. 423, it cannot restrict the evidence 
to be taken to that mentioned in its order, but 
it should order the case to be retried in view of 
the instructions contained in its order. In 
such a case, it is open to Iho accused person to 
adduce such additional evidence as he may 
desire. 3 C L.J, 303 = 3 Cr. L.J. 304. 

(2797) — Ss. 423 and 439 — Poicer of High 
Court to alter finding on revision. — The Chief 
Court can, on the revision side, when an accused 
has been convicted of one charge and acquitted 
of another, convert the acquittal into conviction. 
12 P.R. 1904 Cr. = 110 P.L.R. 1904. (22 C. 164, 

9 A. 134, R.) 

(2798) — Ss. 423, 439 — Finding of lower Court, 
whether superior Court could alter on appeal or 
revision. — The question in this case was whether 
the alteration, by the Sessions Judge, of the 
finding of the lower Court and that of the convic- 
tion of that Court, under s. 379of the Penal Code, 
to one under s. 392 of the same Code was 
within the powers conferred on him by s. 423. 
Held, it is competent for a superior Court to 
alter a finding of the lower Court, provided 
that the accused is not thereby convicted of 
a more serious offonce than the original one. 
The ordinary rule applicable to such cases is 
that, on appeal or revision, an accused person 
cannot be convicted of an offence of which he 
could not have been convicted by the Court 
which tried him. 3 L.B.R. 232. 

(2799)— Ss. 423, 495 (=Crim. Pro Code, 
1882, ss. 423 and 495)— Vakil instructed to sup- 
port the prosecution — Right to be heard. — There 
is nothing ins. 423 which prevents an appellate 
Court from hearing a Vakil privately instructed 
to support the prosecution, and when the Public , 
Prosecutor does not appear on behalf of the 
' Government, it would generally be discreet on 
the part of the Court to do so. 2 Weir 476. 

(2800) — Ss. 423 {d), 517 — 0rder for restora- 
tion of property^Powers of appellate Court— 
Reoiswn . — It is competent to a Court, in the 
exercise of appellate or rovisional powers, to 
cancel or modify an order passed by a lower 
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Court under s. 517 of the Code and even to ex- 
tend such order to property which it did not 
previously include. A.W.N. 1906, 256 = 3 A.L. 
J. 770 = 4 Cr. L.J. 370. 

(2801) — Ss.423 (d) and 522 — Power of appel- 
late Court toset aside lower CoitrVs ordei' putting 
complainant in possession of land. — Held, that 
under s. 423 (d), Crim. Pro. Code, a Sessions 
Judge had power to set aside an order under 
s. 522 of the Code, for putting a complainant in 
possession of a land in dispute and for remov- 
ing certain fencing which had been erected. 7 
O.C. 208. 

(2802)— 5s. 423, 537, cl. (a) -Rioting- Judg- 
mentof appellate Court, absence of finding in, 
as tocommon object of unlawful assembly— Peiuil 
Code, s. 147 — Failure of the common object 
charged — Defective description in the charge — 
Applicability of s. 537, cl. {a) of the Code. 
— The charge against the accused was to the 
effect that they committed a riot “with the 
common object of taking possession of some 
property by means of criminal force, or to en- 
force a right or supposed right on it.” It was 
found by the lower appellate Court that the 
opposite party was trying to encroach upon the 
disputed land, ^possession of which bad been 
given to the accused by an order under s. 145 
and as the accused were thus already in posses- 
sion of the land, their common object could 
not have been to take possession of the same 
by force. Neither the judgment of the 
I lower appellate Court nor that of the Magis- 
trate contained any statement which, e>eo by 
implication, might bo supposed to contain a 
finding as to what the common object, if any, 
of the accused wa-s. Held, per Woodroffo and 
Mookerjee, JJ.. it being essential to sustain * 
conviction, under s. 147, I. P- Code, that the 
persons forming the unlawful as.sembly should 
be animated by a common object and, the com- 
mon object alleged in the charge in the present 
case not having been made out, the conviction 
ought to be set aside and the accused acquitted. 
The preseut case is covered by the principle laid 
down in the case of Rahimuddy v. Asgar Alh 
29 C. 990, where it was held that, if the common 
object fails and the substantive charge is di^ 
believed, the accused should be acquitted, and 
that it is not proper for an appellate Court, 
while disbelieving the common object of an 
unlawful assembly, to find out a different com- 
mon object, regarding which the accused were 
never called upon to plead nor tried, and ^ 
affirm the conviction. Further, the accused 
in this case have been prejudiced by reason of 
the omission in the charge to specify the pro- 
perty, in respect of which the riot is alleged to 
have taken place, and the omission could not 
be cured by having recourse to s. 637, cl. 

a case like the present, where the speciffwtion 

in the clnvrgo of the property in respect of 
which the riot is said to have taken place, 
would alter the whole complexion of the 
Held, further, the present case falls withm 
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the rule that, if persons are rightfully in posses- 
sion of land and find it necessary to protect 
themselves from aggression, they are justified 
in taking precautions and using such force as 
is necessary to pro%’ent the aggression and the 
accused, therefore, merely exercised their right 
of private defence against the encroachment by 
the opposite party. 33 C. 295 = 2 G.L.J. 516. 
[R., 85 0. 103, 12 C.W.N. 384}. 

(2803) — Ss. 423 (d) and 562 — Poivers of the 
High Court to act xindcr s. 562 on appeal. — The 
new provisions inserted in s. 423 (d) empower 
the High Court, as a Court of appeal, to exercise 
the powers conferred by s. 562. 24 A. 306. 
[Appr., 29 M. 567=5 Cr. L.J. 136]. 

(2804)— S. 423 { = Crim. Pro. Code. J862, 
S.423) — Power of Court to deal with case of accus- 
ed who has not ajypcaled. — Both the parties to 
a riot were jointly tried before a Deputy Magis- 
trate and convicted. One of the parties appealed 
to the District I^Iagistrate, who quashed the 
convictions and directed that each side should 
be tried separately. The Sessions Judge, being 
of opinion that the District Magistrate’s order 
a? to the party who had not appealed was made 
without jurisdiction, reported the case for the 
orders of the High Court. Held, setting aside 
the orders of the Deputy Magistrate and the 
District Klagistrate, that those persons who had 
not appealed should be tried by a competent 
Court according to law. A.W.N. 1883, 163. 

(2805) — S. 423 ( = Criwt. Pro. Code, Act X 
of 1872, s. 284) — Poivers of appellate Court . — 
Where an appellate Court finds that the appel- 
lant has been properly convicted under s. 448 
of the Penal Code, but thinks that the Magis- 
trate should have committed for trial under 
s. 450, the proper procedure is to enhance the 
punishment or to report the matter to the 
High Court under s. 290 of the Crim. Pro. 
Code, and not to annul the conviction and 
direct a re-trial by a competent Court. A.W. 
N. 1882, 112. 

(2605-a) — 5. 423. — The question “whatoffence 
are you going to confess ” was held to be an im- 
proper form of question to an accused person. 

2 Weir 507. 

(2806)— S. 423— ACT VI OF 1864, s. 3, 
8 L.B.R. 112 = 3 Cr. L.J. 348, 

(2307)— S. 423 {d)—See ACT VII OF 1870, 

B. 31, 22 M. 153 = 1 Weir 724, 26 M. 421. 

(2808)— S. 423— See ACT XI OF 1874. s. 23, 
2 O.L.R. 511, 24 W.R. Cr. 24. 

(2809)— Sa. 423, except. 1 id), 426, 439 (1 to 
4), 440— See APPEAL, 2 B. 564. 

(2810)— Sa. 423 and 492— See APPELLATE 
COUKT, 16 P.R. 1895 Cr. 

(2811) -S. 423— See CHARGE, 27 C. 660, 3 

C. W.N. .367. 

(2812)— S. 423 (d) — See CHARGE TO JURY — 
26 C. 661, 26 C. 711=2 C.W.N. 369, 2 Weir 
489, 2 Weir 493, 2 Weir 600. 

(2813)— Sb. 423 (d). 637 — See CHARGE TO 
JURY, 26 C. 230. 
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(2814) — S. 423 — Sec COMMITMENT TO SES- 
SIONS Court, A.W.N. 1885, 297. 23 C. 350, 
8 A. 14. 

(2815)— Ss. 423, 439 — See COMMITMENT TO 
Sessions court, 15 A. 205, 

(2816)— S. 423 (2)— See Dacoity, 5 IM.L.T. 
100 = 32 M. 179. 

(2317)— Ss. 423, 435, 439 — See HIGH COURT, 
JURISDICTION OF, 26 C. 746 = 3 C.W.N. 598. 

(2818) — Ss. 423 (d), 522 — See MAGISTRATE, 
JURISDICTION OF, 29 C. 724 = 6 C.W.N. 713. 

{2819)--S. 423— See PENAL CODE, ss. 109, 
417. 457, 468, 471 and 511, 30 C. 822 = 7 C.W. 
N. 639. 

(2820)— S. 423— See PENAL CODE, s. 289, 
3 N.L.R. 90 = 6 Cr. L.J. 100. 

(2821)— S. 423— See RETRIAL, 11 P.R. 
1879 Cr. 

(2822)— Ss. 423, 232, 535— Sec RETRIAL, 
L.B.R. (1893—1900). 238. 

(2823)— Ss. 423, 428— See RETRIAL— 28 P. 
R. 1884 Cr. 

(2S23-n)— Ss. 423, 426, 439, 440— Sec REVI- 
SION, -25 P.R. 1876 Cr. 

(2824) — Ss. 423, 439— Sec REVISION, 27 B. 
84=4 Bom. L.R. 779, A.W.N. 1890, 225, 9 A. 
134, P.B.. 8 H. 197, 18 P.R. 1883 Cr., 16 P.R. 
1884 Cr., 10 P.R. 1900 Cr. 

(2325)— S. 423— See SENTENCE, 10 Bom. 
L.R. 93=7 Cr. L.J. 119 = 32 B. 162, 23 A. 
497, 27 C. 175, 3 N.L.R. 67=6 Cr. L.J. 43, 
17 A. 67. 23 B. 439. 

(2826) — S. 423— See SESSIONS COURT, 
JURISDICTION OF, A.W.N. 1881, 62, A.W.N. 
1883, 99, 18 B. 751. 

(2826-a)— S. 423— See Nos. 98, 169, 233, 
244, 415, 425. 432, 1244, 1336, 1350, 1358, 
1443, 1456, 1670, 1734. 1736, 1737, 1751, 1803, 
1819, 1961, 2129, 2130. 2156, 2182, 2189, 2219, 
2519, 2633, 2653, 2695, 26S7, 2700, 2701, 2706, 
2706, 2709, 2710, 2713, 2718, 2728, 2729, 2730, 
2731, 2736, 2742,2747, 2748, supra, and Nos. 
3229, 3453, infra. 

S. 424 ( = 1882, B. 424). 

See Appeal. 

See appellate COURT. 

See Judgment. 

(2827)— S. 424 i=CHm. Pro. Code. 1882 ^ 
s. 424) — Appellate Court — Imputation on the 
motives of tlie lower Court- — It is improper for 
an apellate Court to record in its judgment 
grave imputations on the motives of an officer 
. whose decision is under appeal, when such 
imputations have no other foundation than, 
suspicion. 2 Weir 538. 

(2828) — S. 424 i = Crim. Pro. Code, 1882, 
s. 424) — Putj/ of apellate Court . — It is the- 
duty of an appellate Court in every case to- 
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examine the evidence for itself and to give to 
an accused person, the benefit of any reason- 
able doubt which it may entertain after such 
examination. In every case, it is its duty to 
arrive at an independent opinion. 2 Weir 535. 

(2829) — Ss. 424, 367 (=Crim. Pro. Code, 
1882, ss. 424 and 367) — Duly of appellate 
Court. — The appellate Court should decide both 
on the sufficiency of the prosecution evidence 
to warrant a conviction, and on its reliability. 
2 Weir 536. 

(2830)— S. 424— See HIGH CoURT, JURIS- 
DICTION OF, 2 Weir 534. 

(2830-a)— S. 424— See Nos. 575, 2504, 2527, 
2528, 2530, 2679, 2730, 2736, 2790, supra. 

S. 426 ( = 1882, s. 426 ; 1872, as. 281, 297; 

1861, e. 421). 

See APPEAL. 
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, have committed any offence. It can set aside 
the order of discharge and order a re-trial, in 
cases where the evidence shows sufficient 
grounds for putting an accused person on his 
defence. 1 C.L.R. 83. 

(2835)— S.9. 426, 439, 440, 477 ( = Crim. Pro. 
Code, 1872, ss. 297, 472) — Poieers of commit- 
ment of a Court of Sessions — Revision by High 
Court. — Where a Sessions Judge directed the 
commitment to the Sessions of a person, under 
s, 472, Grim. Pro. Code, for trial on charges 
; under SS.J93. 195.211. I.P.C.. AeW. that the 
I order of commitment was not bad, merely 
I because it included the charge under s. 193, 

, I.P.C., an offence not exclusively triable by a 
j Court of Sessions. Held by Stuart. C.J., 
(Spankie, J. doubting.) The High Court has 
power under s. 297 to set aside the commitment 
made by a Sessions Judge under s. 472 before 
I the trial. 2 A. 398. 


(2831) — S. 426 ( = C)im. Pro. Cede^ 2882, j 
s. 426} — Suspensioyi of sentence. — The only 
Courts which have power to suspend the execu- 
tion of a sentence or order, are the Court to j 
which an appeal lies and the High Court. A j 
Sessions Judge has no power, therefore, to sus- ! 
pend the operation of the sentence passed on 
certain accused persons by a second class 
Magistrate under s. 426. It is only when the 
convicted person had been released that the • 
term during which the sentence is suspended . 
shall be excluded. 2 Weir 536. I 

(2832)— 5s. 426, 439, 440 ( = Crirn. Pro. i 
Code, 1872, s. 297) — Revisional powers of the j 
High Court. — The High Court exercised its t 
revisional powers by taking judicial notice of a 
letter from thoGovemmentenquiring “whether 
in the opinion of the High Court the judgment 
of the Magistrate was legal and equitable ” 
and by disposing of it under s. 297, Grim. Pro. 
Code. 2 A. 522. [P*., A.W.N. 1887. 144] . 

(2833)— Ss. 426, 439, 440 i = Crim. Pro. 
Code, 1872, s. 297) — Improper acquittal — When 
High Court can interfere. — ia) Under Act X of 
1872, provision is made for an appeal by Gov- | 
ernment in cases of improper acquittal. (6) | 
From this, and from the circumstance that I 
s. 297 of the Grim. Pro. Code, 1872, while it 
expressly gives power to the High Court to cor- 
rect errors in cases of improper discharge, con- 
viction and sentence, says nothing of improper 
acquittal, the intention of the Legislature 
seems to have been that there should be no in- 
terference with an acquittal, except on a 
formal appeal. 3 B. ISO. [i2., L.BrR. (1872- 
1892), 241] . 

(2834)— Ss. 426, 439, 440 (=Crim. Pro. 
Code, 1872, s. 297) — Improper discharge — 
Powers of High Court. — The High Court’s 
interference with au improper ‘dischargs is not 
limited to cases where there has been an error 
■in law. the facts having been properly found 
by the Magistrate, the law has l^en misapplied 
and the accused erroneously declared not to 


I (2836)— Ss, 426, 439, 440, 523 { = Crim. Pro. 
Code, 1872, ss. 297, 416) — Proclamation under 
s. 416 — Judicial proceeding — Whe- 
ther the issue by the Magistrate of a procla- 
mation under s. 416 of Act X of 1872 is a 
“judicial proceeding” within the meaning of 
s. 297 of that Act. 2 A. 276. [i?., 12 A-W.N. 

102 J. 

(2837)— Ss. 426, 514 ( = Crim. Pro. Code, Act 
X of 1882, ss. 426, 514)— Defect in bail bond 
— Forfeiture. — Where a bail bond fixes neither 
the time for the production of the prisoner nor 
the place, it cannot be forfeited on the non- 
appearance of the prisoner. Where :he bond 
is for the appearance of an appellant before the 
High Court, .the District Magistrate has no 
jurisdiction to order forfeiture. A.W.N. 1885, 
44 . 

(2839)— Ss. 426, 439, 440, 476 ( = Crw«. Pro. 
Code, Act X of 1872, ss. 297. 471)—Distrwt 
Munsiff — Penal Code, s. 209. — Where a District 
Munsiff, after the confirmation of his dwr« 
dismissing a suit as false, called on the plaintm 
to show cause and eventually sent him to be 
tried by a Magistrate for an offence under s. 209 
of the Penal Code, held that the order was 
one passed under s. 471 of the Crim. Pro. Co<^, 
and that, since the enquiry was not one in the 
nature of a judicial proceeding, the High Court 
could not revise it under s. 297 of the Crim. 
Pro. Code. A.W.N. 1882, 92. {Discussed, 
A.W.N. 1882, 2291. 

(28-39)— Ss. 426, 439 (1 to 4), 440— S« ACT 
VII OF 1878, s. 68, 4 A. 417. 

(2840)— Ss. 426, 439, 403— See APPEAL. 
Rat Un. Cr. C. 73. 

(2841)— Ss. 426, 439, 440— See APPELLATE 
Court. A.W.N. 1882, 47. 

(2842)— Ss. 426, 439. 440. 487— See CON- 
TEMPT OF COXHIT, 3 P.R. 1875 Cr. 

(2843)— Ss. 426, 439 (1 to 4), 440— See BAIL, 

6 M. 63 = 2 Weir 409. 
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(2844)— Ss. 426. 439 (1 to 4), 440 and 144— 
See Nuisance, 6 N.W.P. 16. 

(2845)— Ss. 426, 439, 440— See REVISION, 
13 P,R. 1880 Cr.. 26 P.R. 1880 Cr.. 41 P.R. 
1880 Or,, 6 P.R. 1875 Cr., 15 P.R. 1875 Cr., 
3 A. 545, F.B., Rat. Un. Cr. C. 177, 1 A. 139. 
1 A. 1. P.B., A.W.N. 1881, 63. 10 P.R. 1877 
Cr. 

(2846)— Ss. 426, 439, 440,144— Sec REVISION. 
17 P.R. 1875 Cr. 

(2847)— Ss. 426, 439, 440, 144, 435— Sec 
Revision, 33 P.R. 1878 Cr., 2 P.R. 1880 Cr. 

(2847-a)— S. 426— See Nos. 98. 774, 1521, 
1883, 1966, 2303, 2600. 2731, 2737. 2809, 2823-n. 
supra., and Nos. 2889, 3041, 3043. 3612, infra, 

S. 427 ( = 1882, 8. 427 ; Presidency Magis- 
trate's Act, 1877, 8. 168). 

(2848)— S. 427— See APPEAL FROM .AC- 
QUITTAL, 1C. 281. 

(2848-a)— S, 427— See Nos. 2702, 2791, 
supra, 

S. 428 ( = 1882, 8. 428 ; 1872, s. 282, paras 

1, 3. 4 ; 1861, 8. 422). 

See APPEAL. 

(2849) — S. 42H — Appellate Court directintj 
further enquiry by police. — S. 428 of Crim. Pro. 
Code, does not authorise an appellate Court to 
send a case to the police for further investiga- 
tion, the case having been originally started by 
a complaint in Court. A.W.N. 1900, 130. 

(2850)— S. ( = CVim. Pro, Code, 1872, 
s. 282) — Order for further enquiry , — When per- 
sons accused of an offence are committed to the 
Court of Sessions under distinctly framed 
charges, and that Court takes all the evidence 
produced by the prosecution, and that evidence 
fails to sustain the charge, the High Court will 
not, except in very exceptional circumstances, 
direct that further enquiry should bo made or 
that additional evidence should be taken. 5 A. 
217. 

(2651) — S. 428 — Dismissal of appeal after 
taking additional evidence — Right of accused to 
appeal to High Court. — An appellant whose 
appeal is dismissed by an appellate Court, after 
it has taken additional evidence, under s. 423, 
has no right of appeal to the High Court. 27 
C. 372 = 4 C.W.N. 497. 

(2852) — Ss. 428, 437, 439 — Powe)’ of Sessions 
Judge or District Magistrate to take, or to direct 
the taking of, evidence supplementary to the 
evidence given in the lower Court. — S. 437 
does not authorise a Sessions Judge or District 
Dlagistrate to take evidence or to direct evi- 
dence to be taken supplementing the evidence 
given in the lower Court. He is authorised 
to direct a further enquiry, but not to take 
evidence or direct evidence to be taken. Under 
8. 428, an appellate Court dealing with an ap- 
peal may direct additional evidence to be taken 
and itself record such evidence. The High 


Crim. Pro. Code (Acts Y of 1896, X of 1882,. 
X of 1872, XXY of 1861 and YlII of 1869} 
— continued. 

Court, under s. 439, has powers as an appellate 
Court to direct evidence to be taken. No such 
powers aregiven to the Sessions Judge or the 
District Magistrate under s. 437. 6 C.L.J. 251 

= 6 Cr. L.J.357, 

(2853) — S, 428 ( = Cri>/i. Pro. Code, 1872, 
s. 282) — Enquiry as to place where assault was 
committed — Power of appellate Court — Sec 23 

W.R. Cr. 34. 

(2854)— S. 428 — See APPELLATE COURT, 
31 C. 710. 

(2855)— S. 428 — See ASSESSORS, 15 A. 136. 

(2855-0)— S. 428— Nos. 1679, 2663,. 
2669, 2694, 2792, 2793, 2820, supra. 

S. 429 ( = 1882, s. 429; 1872, s. 271-B). 

See Appeal. 

(2856) — Ss. 429, 439 { = Crim. Pro, Code, 
1882, ss. 429 and 439) — Rule issued by High 
Court on a Magistrate — Procedure — Where a 
Division Bench of the High Court issues a rule 
calling upon the Magistrate to show cause why 
the conviction and sentence should not be set 
aside on the ground that there was no evidence 
on the record connecting the accused with the 
offence, the High Court is not confined to see 
whether there is any evidence to go to the 
jury. The rule should be read, with the judg- 
ments which were before the Court at the time 
it was granted, reasonably in favour of the 
accused. 2 C.W.N. 81. 

(2857)— Ss. 429 and 439— See THEFT, 27 C. 
601 = 4 C.W.N. 480. 

(2857-rt) — S. 429 — See Nos. 943, 2225, supra. 

S. 430 ( = 1882, 8. 430 ; 1872, s. 285 ; 1861, 

8. 428). 

See APPEAL. 

(2858)— S. 430— See REVIEW, 7 B H.C. Cr. 
67. 

(2859)— S. 430— See SESSIONS JUDGE,. 
JURISDICTION OF, 1 M.H.C. 4. 

(2859-rt)— S, 430— See Nos. 2741, 2742,. 
2793, supra, and No. 2932, infra. 

S. 431 ( = 1882, 8. 431). 

See ABATEMENT OF APPEAL. 

See APPEAL. 

(2860)— S. 431 ( = Crim. Pro, Code, 1882, 
s. 431) — Death of appellant pending appeal — 
Effect. — Where one of two appellants who had 
appealed against their convictions, dies pending 
the decision of the appeal, his appeal abates 
under s. 431, Crim. Pro. Code. The matter 
c4innot be considered in the revision side of the 
High Court, when the case depends on appre- 
ciation of evidence. The remedy open to the 
representatives of the deceased appellant is by 
application to the Governor-in-Council ; and 
these representatives will, if they so desire, be^ 
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Crim. Pro. Code (Acts Y of 1898. X of 1882 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

furnished with a copy of the judgment of the 
High Court in the appeal of the co-prisoner to 
support any such application. Rat. Un. Cr. C. 

707 = Cf. Rg. 40 of 1894. 

(2860-n) — S. 431 — Sec ABATEMENT OF RE- 
VISION, 6 P.R. 1893 Cr. 

(2861)— S. 431— See REVISION, 19 B. 714. 

S. 432 ( = 1882, 8. 432). 

See Reference. 

See Revision. 

See High Court, Superintendence AND 

POWERS OF. 

See High Court, Jurisdiction of. 

(2862) — S. 432 — Reference hy District Magis- 
trate — Opinion scUcited. — Except in caseswhere 
there is a reference under s. 432, a High Court 
cannot and will not express an opinion upon 
any question, unless it is brought before it in 
the ordinary wav by application for revision. 9 
Cr. L.J. 248 = 1 S.L.R. 4 Cr. I 


! Crim. Pro. Code (Acts Y of 1898, X of 4882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

(2868) — Ss. 434 and 439 — See SENTENCE, 
3 M.L.T. 312 = 7 Cr. L.J. 361. 

(2868-a)— S. 434— See Nos. 918, 2i^81, supra. 

3. 43S, paras 1 to 3 ( = 1882, s. 438; 1872, 

88. 294, 295, para 1. 520 ; 1861, as. 405, 434). 

See REVISION. 

See Reference. 

See High Court, Superintendence and 

POWERS OF. 

Sec High Court, Jurisdiction of. 

(2869)— S. 435 { = Crim. Pro. Code, 1872, 
ss. 294 atid 295, para 1 ; 1861^1869, s. 405)— 
Power of Joint Sessions Judge. — A Joint Sessions 
Judge cannot act where a Magistrate has made 
an order as to possession of land without judicial 
enquiry, under s. 295, which applies only to the 
Sessions Judge of the division. 25 W.R. Cr. 21. 


(2863) — S. 432 (2) — See CHARGE TO JURY, 
2 Weir 501. 


(2863-u) — S. 432 — 6^ee No. 1880, supra. 

S. 433 ( = 1882. s. 433). 

(2864)— Ss. 433, 439— See HIGH COURT, 
Jurisdiction of, 5 C.W.N. 330. 

(2865)— S. 433— See REVIEW, Rat. Un. Cr. 
C. 638. 

(2865*a) — 8. 433 — See No, 1670, supra. 


— S. 434 ( = 1882, 8.434; Act X of 1875, 

8 . 101 ). 


(2866) — S. 434 { = Crim. Pro. Code, 1862, 
s. 434) — Reserving of question of law on appli- 
cation by prisoner's counsel — Right to begin— 
Nature of High Court's power under section . — 
Where, on the application of the prisoner’s 
counsel, a question of law has been reserved 
for the decision of the Court under s. 434, the 
counsel for the prisoner has the right to begin. 
The power which the High Court exercises 
under s. 434 is that of review, and the Court 
is a Court of reference and revision. 8 B. 200. 
[R., 3 L.B.R. 75]. 


(2867) — S. 434 — Reservation of points . — At 
the close of the summing up by the Judge, the 
Counsel for the accused asked for a reservation, 
under s. 434, Crim. Pro. Code, upon the follow- 
ing points : — (1) Whether there is any sufficient 
order or authority, within tlbe meaning of 
s. 196, Crim. Pro. Code, for the complaint made 
in this case. (2) Whether the High Court had 
power, notwithstanding the absence of a suffi- 
cient order or authority, to accept the commit- 
ment under 8. 632, and to proceed with the trial. 
(8) Whether disaffection means simply want of 
affection in any degree towards the British rule 
or its representatives. The Judge refused to 
reserve them. The Pull Bench refused leave 
to appeal to the Privy Council. 22 B, 112, 


(2870) — S- 435 — Practice. — The object of the 
legislature in s. 435 of the Crim. Pro. Code is 
to set right some patent defect or error and not 
to give the High Court a roving commission 
to look out for some trace of a possible error. 
A.W.N. 1899, 135. 

(2871)— S. 435 i^Crim. Pro. Code. 1882, 
s. 435) — Scope of. — The reason for the substi* 
tution of the word “ inferior ” in the Code of 
1882 for the word “ subordinate ” used in the 
corresponding s. 295 of the Code of 1872 is to 
meet the rulings, that a District Magistrate 
is not subordinate to the Sessions Judge, and 
to provide that, neverthele.ss, the revisional 
authority of the latter over the former should 
remain unquestionable. Of course, other 
Magistrates of the District are subordinate ” 
and, therefore, "inferior” to the District 
Magistrate. 12C-473, F.B. 

(2872)— 5s. 435, 517 [ = Crim, Pro. Code, 
1882, ss. 435 aiid 517) — " Any proceeding,** 
scope of the^expressioji. — The words “ any pro- 
ceding " in s. 435 are wide enough to em- 
power the High Court to revise an order made 
by Magistrates under s. 517. 2 Weir 538. 

(2873)— .Ss. 435, 439 ( = Crim. Pro. Code, 
1861, s. 405) — ** Sentence or order,** scope of 
the expression. — The words “sentence or order” 
in s. 405 are wide enough to inclnde an order 
of discharge. 4 H.H.C. App* 70. 

(2874)— S. 435 { = Critn. Pro. Code, 1882. 
s. 435) — Powers of High Court under — Ber^ 
ston. — Under s. 4^ of the Code of 1882, the 
High Court has power to call for and e xam ine 
the record of any proceeding before an inferior 
Court for the purpose of satisfying^ itself as to 
the correctness, ligality or propriety of any 
sentence or order recorded or passed, and as to 
the regularity of any proceeding of such inferior 

Court. 2 Weir 5S8. 
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X of 1872, XXY of 1861 and Ylll of 1869) 
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(2875)— Ss. 435, 439, Per Birdivood, J.— 
Under ss. 485, 439, Crira. Pro. Code, the High 
Court can, in the exercise of its revisional 
jurisdiotion, examine the records of cases for 
the purpose of satisfying itself as to the correct- 
ness or propriety, as well as the legality of any 
finding, sentence or order ; and where there 
are exceptional circumstances for its inter- 
ference, it will, in the interest of justice, 
exercise the powers of a Court of appeal in 
dealing with them. Per Jardiiie, J .: — The 
jurisdiction of the High Court to revise find- 
ings of facts exists as regards findings of 
Courts of appeal, as well as original Courts, 
as may also be inferred from the words of 
s. 430. The law does not impose any limit 
to this jurisdiction, except the discretion of 
the Judges who have regulated the discretion by 
rules which in practice limit its use. As a 
rule, while allowing a suitor to come to the 
revisional jurisdiction of the High Court, the 
High Court will not interfere (n) where, as a 
rule, the Legislature intended the original nr 
appellate decisions on the facts to be final, 
(6) where the relief sought might be got from a 
Court of concurrent revisional jurisdiction 
below, and (c) where the lower Court’s decision 
on the facts is not shown to be clearly or 
manifestly wrong. 14 B. 331. [F. , Rat. Un. 

Cr. C. 708, 826. 837, 908; R.. 16 B. 580 = 

Rat. Un. Cr. C. 577, 22 C. 998, 21 B. 567, 
28 B. 533] . 

(2876) — S. 435 — Non-exercise or improper ex- 
ercise of powers of discretion vested in a Magis- 
trate- 'High Court's powers of interference . — 
S. 435 of the Code gives the High Court ample 
power to interfere, should it see fit to do so, 
in any case whore a Magistrate has either refused 
to exercise a discretion vested in him by the 
law, or has exercised that discretion in an im- 
proper manner, or on improper grounds. 19 
0. 52. 

(2877) — S. 435 (3) — Jurisdiction of High 
Court . — The jurisdiction of a High Court not 
appointed by Royal Charter to interfere on 
revision in proceedings taken under Ch. XII 
is entirely barred by sub-s. 3 of s. 435 of the 
Crim. Pro. Code. 2 L.B.R. 239. (24 B. 527, 
27 0. 892, 6 C.W.N. 737, 26 C. 188, 27 C. 259, 
80 0. 155, 34 P.R. Cr. 5, 37 P.R. Cr. 59, 25 
B. 179, R.). 

(2878)— S. 435 (^Crim. Pro. Code, 1872. 
8. 435) — Revisional powers of District Magis- 
trate . — A District Magistrate is justified, under 
s. 485, Code of Criminal Procedure, 1882, in 
calling for and examining the proceedings of 
any Magistrate of whatever class in bis own 
district, 'even a Magistrate of the first class 
exercising jurisdiction in the same district. L. 
B.R. (1872—1892), 387. 

(2879) — A District Magistrate is competent 
to* call for and examine the record of the pro- 
ceedings before a first class Magistrate, situate 
within the local limits of his jurisdiction. S. 
0. 88, Oadb. (6 A.W.N. 257 and 6 M. 18. R.). 


Crim. Pro. Code (Acts Y of 1898. X of 1882, 

X of 1872, XXV of 1861 and YIII of 1869) 

— continued. 

(2880) — A District ^lagistrato is competent, 
under s. 435 of the Criminal Procedure Code, 
to call for, and deal with, the record of any 
proceeding before any Magistrate of whatever 
class in his own district. 12 C. 473, F.B. [F., 
L.B.R. (1872—1892). 387]. 

(2881) — S. 435 — Refereyice to District Magis- 
trate-Power of District Magistrate to record 
evidence. — The Code does not empower .a Dis- 
trict Magistrate to record evidence of his own 
motion in a case which comes before him under 
s. 435. 3 Bom. L.R. 677. 

(2882) — S. 435 — High Court — Criminal revi- 
sio7i jurisdiction — Penal Cede. s. 121-A — Sedi- 
tion — Attempt to publish sedition — Inteyition in 
seditio7iis a question of fact. — It is the settled 
practice of the High Court to refuse to interfere, 
in the exercise of its revisional jurisdiction, in 
regard to findings of fact, except on very excep- 
lional grounds, such as mis-statement" of evi- 
dence by the lower Court or the misconstruc- 
tion of documents, or the placing by that Court 
of the onus of proof on the accused contrary to 
the law of evidence. To constitute an attempt 
punishable under the Penal Code, all that is 
necessary is some external act, something 
tangible and ostensible, of which the law can 
take hold as an act showing progress towards 
the actual commission of the offence. It does 
not matter that the progress was interrupted. 
An attempt to publish sedition is complete as 
soon as the copy containing it is sold. It is 
none the less an attempt because something 
external to the accused happened, which 
prevented a perusal of the article by the buyers 
or any other member of the public. In offences 
punishable under s. 124-A, Penal Code, the 
question of intention in one of fact. Held, on 
construction of the article in question, that its 
object and intention was to bring the Govern- 
ment contemplated by s. 124-A into hatred and 
contempt. 12 Bom. L.R. 21. 

(2883) — S. 435— Revision of order passed by 
Civil Court under s. 643, Civ. Pro. Code. — In 
a civil case, the Court, after delivering judg- 
ment, recorded an order which was stated to 
have been passed under s. 643, Crim. Pro. Code, 
1882, csending “ the case with the document 
to the District Magistrate for enquiry. Ss. 193, 
199 and 471, I.P.C., relate to the offence com- 
mitted.” There was nothing to show that any 
enquiry was made by the subordinate Judge, 
who recorded the order to satisfy himself that 
there were sufficient grounds for sending the 
case under s. 643, Crim. Pro. Code, to the 
Magistrate for investigation. Held, that, al- 
though the application was headed as one under 
8. 435, Crim. Pro. Code, it might be regarded 
as one made under s. 622, Crim. Pro. Code, 
that, as the order said to have been passed 
under s. 643, Grim. Pro. Code, did not contain 
any of the reasons which led the inferior Court 
to consider that there were sufficient grounds 
for sending the charge to the Magistrate for 
investigation, it was illegal, and that, if the 
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Grim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and VllI of 1869) 

— continued. 

order was to be treated as one p.assed under 
s. 476, Grim. Pro. Code, it was equally open to 
the objection that there was no preliminary 
enquiry by the Court. 4 O.C. 96. 

(2884) — S. 435 — Judgment, contents of — Re- 
vision — Criminal cases — Power of Chief Court 
to expunge passage from judgment. — It is im- 
proper on the part of a Magistrate to record 
an opinion of the guilt of a person who is 
discharged, when the evidence for the prosecu- 
tion does not justify the framing of a charge. 
When a Magistrate discharged the accused, 
but, by a passage in the judgment, recomended 
the police to insert his name in their list of 
bad characters, and the Sessions Judge, on the 
authority of Punjab Law Reporter No. 164 of 
1901, sent the case to the Chief Court for 
orders, the Chief Court directed the recommen- 
dation to be expunged from the judgment. 80 
P.L.R. 1904. 

(2S85) — S. 435 ( = Crim. Pro. Code, 1S8'J, 
s. 435) — Appeal to District Magistrate by one of 
several accused — Power of the latter to take 
cognizance of the sentence passed on another who ; 
has not appealed, — A District Magistrate has 
no jurisdiction, while dealing with the appeal 
of one of several accused persons, to take 
cognizance of the conviction and sentence 
passed on another accused who has not appealed 
to him, except by reporting it to the High 
Court. Where the District Magistrate set aside 
the conviction and sentence passed on an ac- 
cused person not appealing and transferred the 
case to a Sub- Divisional JIagistrate, who com- 
mitted that accused to the Court of Sessions, 
held, that the order of the District Magistrate, 
with the proceedings taken thereunder, up to 
and inclu-sive of the order of commitment, 
should be set aside. Rat. Un. Cr. C. 398 = Gr. 
Rg. 1 of 1888. 

(288G)— 5.435 { = Crivi.Pro,Code,1872, s.295) 

— Submission of record of inferior Court to High 
Court by Sessions Judge — Explanation for order 
passed. A Sessions Judge calling for the record 
of an inferior Court under s. 295 must, in sub- 
mitting the records of the case for the orders of 
the High Court, also obtain and submit an 
explanation, from the inferior Court, of the 
order passed by it. 8 G. 644. 

(2887)— 5. 435 ( = Grim. Pro. Code, 1882 
s. 435)— Inferior CriminaVfCourt, meaningof.— 
The words “inferior Criminal Court” in s. 435 
of the Grim. Pro. Code mean inferior so far as I 
regards the particular matter in respect to 
which the superior Court is asked to exercise 
its revisional jurisdiction. 1C G. 268 f P lO 
C.551, 7 A. 134, A.W.N. 1884. 286; Ov^riiled 
12C.473, P.B.; Dws., 8 M. 18, P.B. = 2 wiir 
640, 9 B. 100]. 

(2888)— Ss. 435, 107, 514 ( = Cnm. Pro. Code 
1872, ss. 294 and 502) — Forfeiture of security 
bond— Order for levying the penalty, whether 
.appealable. — An order levying penalty on 


I Grim. Pro. Gode (Acts Y of 1898, X of 1882, 
j X of 1872, XXY of 1861 and YIII of 1869) 

! — continued. 

t 

forfeiture of a bond for keeping the peace is not 
appealable, inasmuch as the person held liable 
to the penalty is not, within the meaning 
j of the Code convicted on a “trial.*’ Where a 
{ Deputy hlagistrate, deciding that a bond for 
j keeping the peace had been forfeited, levied the 
penalty under s. 502, and the Sessions Judge 
on appeal reversed the order, held, that the 
order of the Magistrate was not open to appeal. 
2 H. 169. 

j (2889)— 5s. 45-5 (i, 2 ayid 3), 426, 439 (/, 2, 
j 3 ami 4), and 140 { = ss. 295 and 297 of the Code of 
I 1872) — Remand of dismissed case for redrial — 

, Procedure of superior Magistrate. — A District 
I Magistrate cannot remand a case, once enquired 
! into and dismissed, for retrial by a subordinate 
Magistrate. (20 W.R. Cr. Rul. 47, 1 Cal. 282 
(p. 2, supra), refei'red to. He can accept a fresh 
complaint, if fresh evidence bo procurable, or 
report the case, in the absence of fresh evidence, 
for the orders of the High Court under s. 297. 

4 G. 647. [R., 5 C.W.N 457, 2 L.B.R. 27, 29 
M. 126 = 16 M.L.J. 79 = 1M.L.T. 31]. 

(2890J— 5s. 435, 437 ( = Crim. Pro. Co^, 
1882, ss. 435 to 437) — Distinction between »n- 
ferior and subordinate Magistrates — Powers of 
District Magistrate under s. 435. — The term 
“subordinate” ins. 437 is comprised in the 
term “inferior” in s. 435. The rea.«on for 
the employment of the latter term in ss. 435 
and 436, was that in both those sections, the 
Court of Sessions and the District Magistrate 
are combined, and the Magistrates other than 
the District Magistrate, though subordinate to 
him arc not generally so to the Court of Ses- 
sions. It was necessary, therefore, in ss. 435 
and 436, to employ a term applicable to the 
relation of the Magistracy both to the supervis- 
ing authority and the appellate tribunal. In 
s. 437, in which the District Magistrate is dealt 
with separately from the Court of Session, the 
use of the term “ inferior ” is no longer neces- 
sary and therefore the term “ subordinate ” is 
used. C-R.. 12 0. 473.] Reading ss. 435 and 
I 437 with s. 17, a District Magistrate has 
jurisdiction to entertain an application to call 
for and examine the record of a case in which 
' a complaint was dismissed by a first class 
Magistrate under s. 203, Crim. Pro. Code. 8 
M. 18 = 2 Weir 540. 

(2891)— 5s. 435, 436, 437 and 532— Discharge 
of accused charged with an offence exclusively 
triable by Court of Session — Further enquiry — 
Powers of District Magistrate and Se^ions 
Judge. — Under s. 436, the Sessions Judge and 
the District Magistrate have co-ordinate powers, 
in a case exclusively triable by a Court of 
Session, either to order commitment upon the 
evidence already taken or to direct a fresh 
enquiry, if the M^strate has improperly dis- 
charged the accus^ person. 28 0. S®7=8 
W,N. 974. [F., 3 M.L.T. 25 = 7 Cr. t.J. 28^. 

SOM. 40]. 
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(2892) — Ss, 435, 437 — Reins-iow application 
distnissed by Sessions Judtje for tuant of prose- 
cution — District Magistrate's power to order 
further enquiry into case. — Where, at the time 
when a District Magistrate exercised his power 
of revision, there was no application before the 
Sessions Judge, nor had the latter exercised his 
power of revision, having merely rejected one 
before him for want of prosecution, held, that 
the District Magistrate had power to entertain 
the subsequent application and to orderfurther 
enquiry into the case. The intention of the 
Legislature in enacting the last clause of s. 435. 
Grim. Pro. Code, is to prevent the Sessions 
Judge and the District Magistrate from simul- 
taneously exercising their powers of revision in 
such a way as would amount to one of them, as 
it were, hearing an appeal from, or reviewing, 
an order passed by the other of them. 4 O.C. 
119. 

(2893) — Ss, 435, 438 ( = C;'im. Pro. Code. 
1H72, ss. 295 and 295) — Powers of Sessions 
Judge to call for records. — The powers of a 
Sessions Judge to call for records unders. 295 are 
powers which are at all times to be exercised ; j 
ftnd such powers may be put in force, not 
merely on matters coming before the Judge, 
but also on matters coming to his knowledge 
on reliable information. 2 Weir 538. [/?., 2 

Weir 566 = 2 M. 38}. 

(2894)— Ss. 435, 438, power of District Magis- 
trate to report to High Court under, about an 
improper decision of a Sessions Judge. — By the 
words ' or otherwise ’ in s. 438 of the Code, the 
Legislature never intended to give to a Magis* 
trate tho power to question the propriety of 
a judgment or sentence passed by a superior 
criminal authority. The High Court will, 
therefore, not interfere in revision with orders 
passed by a Sessions Judge upon a report sub- 
mitted by a District Magistrate under the 
section. Nor is it desirable that a District Magis- 
trate, who is for certain purposes subordinate 
to the Sessions Judge, should make a report of 
^ses in which ho may be dissatisfied with that 
Judge’s decision. 2 N.L.R. 149 = 4 Cr. L.J. 
422. 

(2895) — Ss, 435, 438 (i) — Power of additional 
^ssions Judge to revise or to refer to the High 
Courf.— An Additional Sessions Judge as such 
has not the powers of a Sessions Judge to call 
for the proceedings of Magistrates under s. 436 
or to refer proceedings to tho High Court under 

Code. 1 L.B.R. 119. (5 

C.W.N. 71. 9 B. 164. R.). 

{ — Orim. Pro. Code, 
1882 , ss, 435, 438) — Sessions Judge— Enhance- 
of sentence — Procedure of I^trict Magis- 
trate. — A District Magistrate who considers tho 
sentence passed by a Sessions Judge inadequate 
Bhould, instead of referring the case to the 
High Court under s. 438 of the Crim. Pro. 
Uode, communicate with the Local Govern- 
ment or' with the Public Prosecutor. Rat. 
oS‘ ,5'; fi01 = CF. Rg. 20 of 1892. (9 A. 

362,10A. 146.22.). ' 

96 


Crim. Pro. Code (Acts Y of 1898, X of 1882. 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

(2897) Ss. 435,438, 439 — Appeal not prefer- 
red by GovernmeoU from acquittal — Revision . — 
Where the Local Government has not appealed 
from an acquittal, or whore the District Magis- 
trate does not move the Local Govcrnniont to 
appeal, it is not proper and expedient for the 
High Court, as a general rule, to exercise the 
powers of revision, on a reference direct from 
tho District Magistrate. 24 A. 346. [F., 88 

P.L R. 1906 = 4 Cr. L.J. 37 ; R., 2 S.L.R. 25 
Cr.}. 

(2898) Ss, 435, 43S atid 4SS (3) — Jtnprison- 
ment on non-pay})ient of maintenance to wife, 
order of— Reference by Sessions Judge to High 
Court mt point of law. — Held, that an order for 
I commitment to prison for default in p.iymont 
of a wife’s maintenance-allowance cannot be 
made without proof that non-payment was due 
to the wilful neglect of the person ordered to 
pay. Held, further, that tho Sessions Judge 
could properly report a case to the Judicial Com- 
missioner’s Court, if he was satisfied that the 
Magistrate’s order was illegal, or if he was 
doubtful as to its illegality, but nob if he was 
satisfied that it was leg.il. In s. 438, tho 
words “ the result of such examination ” mean 
that the Sessions Judge or District Magistrate 
is to report tho incorrectness, illegality or im- 
propriety. if in his opinion such exists, of the 
finding, sentence or order recorded or passed by 
the inferior Court, or the irregularity, if in his 
opinion such exists, of the proceedings of such 
Court, and not that ho is to refer abstract 
points of law to the High Court. 5 O.C. 316. 
(9 A. 240, 22 C. 291. 25 C. 291. 20 M. 3, A’.). 

(2899) — Ss. 435 , 439 — Convictimi for two 
offeiices — Conviction for o}ie offence set aside 
without reduction of the sentence — Effect . — 
Held that, where the accused has been convict- 
ed for two offences, and on appeal the convic- 
tion for one is set aside, there must be a reduc- 
tion of the sentence, except where the Magis- 
trate did not mean to pass any sentence for 
the offence, the conviction for which has been 
sot aside. 7 M.L.T. 81. 

(2900) Ss, 435, 439 — Appeal — Disposal by 
appellate Magistrate on prosecution evidence 
only — Legality. — Where an appellate Magis- 
trate dealt with the prosecution evidence only, 
and did not even allude to the evidence of tho 
defence or the nature of the defence, held, that 
the Magistrate did not give the evidence the 
consideration which he was bound to give it, 
and that his order ought to be set aside. If 
the appellate Magistrate gives a judgment, 
which makes it appear probable that he has 
not fully heard and considered the appeal, his 
disposal of tho appeal ought not to be allowed 
to stand. 7 H.L.T. 182. 

, — Administrative circular 

of a Dxstrict Magistrate— Prohibiting uncertifi- 
eated pleads from practising in the criminal 
Courts of the District — Procedure for aggrieved 
party.— A. circular by a District Magistrate, 
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Grim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

prohibiting uncertificated pleaders from prac- 
tising in the Criminal Courts in his District, 
is not open to revision by the High Court. The 
proper course for the pleader, who has been 
refused appearance in a particular case by a 
Magistrate in pursuance of such circular, is to 
apply for the revision of the illegal or improper 
order of the Magistrate refusing to allow him 
to appear. 4 Ind. Cas. 876 Cr. 

(2902) — Ss. 433, 439 — Revisional powers of 
High Court — Practice and Procedure . — 
Although s. 439 gives the High Court power 
to call for cases, not only on judicial informa- 
tion, but also “which otherwise come to its 
knowledge,” yet, in most cases, it is the right 
practice that Judges should be moved in open 
Court ; publicity is thus secured and a fuller 
hearing of the reasons which move the Govern- 
ment in the interests of the public order, or a 
private individual in his own. It is, therefore, 
desirable that such motions should be made 
in the usual manner, however wide the powers 
of the Judges may be to interfere on knowledge 
otherwise acquired. 16 B. 580 = Rat. Un. Cp. 
C. 577. 

(2903)— Ss. 433, 439 and 476 ( = Crim. Pro. 
Code, 1382, ss. 433, 439, 4?8)~District Munsiff 
acting under $. 478— Power of Sessiojis Judge. 
— Though certain magisterial powers have been 
given to a District Munsiff under s. 478, Crim. 
Pro. Code, for the purpose of investigating 
cases of contempt of Court, he still remains, 
while exercising those powers, a Civil Court 
and is not an inferior Criminal Court within 
the meaning of s. 435. Hois not, therefore, 
amenable to the jurisdiction of the Sessions 
Judge. The Sessions Judge, therefore, has no 
jurisdiction to revise his proceedings. 5 M.L. 
J. 226. 

(2904) — Ss. 435 and 476 — Calling for records 
under s. 435, whether a “ judicial proceeding “ 
— Section under s. 476, when could be taken . — 
Where a District Magistrate calls up the record 
under s. 435, Crim. Pro. Code, his proceed- 
ings is not a judicial proceeding within the 
meaning of s. 476. To adopt the procedure 
under s. 476, immediate action is contemplat- 
ed, and to take such procedure after the lapse 
of several months is illegal. 15H.L.J. 489 = 

8 Cr. L.J 118. fi?., 17 M.L.J. 584 = 3 M.L.T. 
79 = 7Cr. L. J. 54]. 

(2905) S. 435 — Drifts/t Consul in the domi- 
nions of Sultan of Muscat— Revisional jurisdic- 
tion of Bombay High Court . — The High Court at 
Bombay has no criminal revisional jurisdiction 
over the proceedings of Her Majesty’s Consul 
within the dominions of the Sultan of Muscat. 
24 B. 471. 

(2906) — S. 435 — See ACT IX OF 1890, s. 113, 
13 P.R. 1891 Cr. 

(2907) — S. 436 — See Ben. ACT ni OP 1899, 
s. 449. 3 O.L.J. 90 = 10 O.W.N. 182 = 3 Or. L. 
J. 211 = 33 0,287. _ . 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

(2908) — Ss. 435, 439 — See Ben. ACT H OF 
1907, ss. 2, 3, 6, 14 C.W.N. 404. 

(2909)— S. 435 (1, 2, S)—See BOM. ACT TV 
OP 1890, s. 43, Rat. Un. Cr. C. 540 = Cr. Rg. 
13 of 1891. 

(2910) — S. 435 — See BOM. ACT IV OF 1890, 
s. 46, Rat. Un. Cr. C. 692. 

(2911) — S. 435 — See BOM. ACT III OF 1901, 
s. 86, 9 Bom. L.R. 1347. 

(2912)— Ss. 435, 4S9—See Mad. ACT II OP 
1907, S.23 (3), 7 M.L.T. 183. 

(2913)— Ss. 435. 4SS—See APPEAL, W.R. 
1864 Cr. 23, 11 W.R. Cr. Cir. 5, 5 M.H.C, 
App. 10. 

(2914)— S. 435 (4)— See COMMITMENT TO 
Sessions Court, 26 M. 477 = 2 Weir 542. 

(2916)— Ss. 435, 439, 250 — See COMPENSA- 
TION, Cr. Rg. 6 of 1890. 

(2916)— Ss. 435 and 436 {b)—See DISTRICT 
M.\GISTRATE. L.B.R. (1893—1900). 136. 

(2917)— Ss. 435, 438— See DISTRICT MAGIS- 
TRATE, 7 W.R. Cr. Cir. 1, A.W.N. 1882, 135. 

(2918)— Ss. 435 and 437— See FURTHER 
Enquiry. 6 M.L.T. 356 = 32 M. 214 = 3 Ind. 
Cas. 488, 7 A. 134. C M.L.T. 157. 

(2919)— Ss. 435. 430— See GAMING, 7 M.L. 
T. 189. 

(2920)— S. 435— See High COURT, JURIS- 
DICTION OF, 7 Bom. L.R. 18 = 2 Cr. L.J. 28, 
24 B. 471 = 1 Bom. L.R. 840. 26 0. 188 = 3 
C.W.N. 49. 

(2921)— Ss. 435 to 439— See HIGH COURT, 
SUPERINTENDENCE AND POWERS OF, 6 M, 
L.T. 233, F.B. = 9 Cr. L.J. 192 = 19 M.L.J. 
157 = 32 M. 220 = 1 Ind. Cas. 228. 

(2922)— Ss 435, 439— See PENAL CODE, 
s. 411, 4 P.W.R. 1907 Cr. 

(2923)— Ss. 435 (1 to 3), 439 (1), 436— See 
Reference to high CotrRT, 6 C.L.B. 245. 

(2924)— Ss. 435, 438, 439— See REFERENCE 
TO High Court, 8 Cr. L.J. 161 = 1 S.L.B. 

40 Cr., 23 C. 250. 

(2925)— Ss. 435 (1 to 3). 436, 438 (l), 439 (1 
to 4), 440 and 426— See REFERENCE TO 
High Court, 8 C. 875. 

(2926)— S. 435— See REVISION, 28 B. 479= 

6 Bom. L.R. 324, 10 C. 1047. 4 L.B.R. TS* 
6Cr. L.J. 291. 

(2927)— Ss, 435, 118— See REVISION. 9 

Bom. L.R. 1385 = 7 Cr. L.J. 24 = 3 MX.T. 

53. 

(2928)— Ss. 435, 438, 436— See REVISION. 
A.W.N. 1882, 146. 

(2929)— Ss. 436, 438, 439— See REVISION, 13 
O.W.N. 753=10Cr. L.J. 190=2 Ind. Cas. W6 
=36 C. 643. 4 B.H.C. Cr. 1. 12 B. 377, 14^ 

363 = 2 Weir 571, 6 MJj.T. 253, 9 Bom. L-B- 
706=6 Cr. L.J. 70. 
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(29S0) — Ss. 135 and 195 — See Sanction to 
PROSECUTE. 2 Weir 160. 

(2931)— S. 4Sb—See Sentence. 22 B. 760. 

(2932) — Ss. 435, 439, 430 — See SENTENCE, 
4 M.H.C. App. 36. 

(2933)— Ss. 435 and 437 — See SESSIONS 
JUDGE, JURISDICTION OF, 17 M.L.J. 153 = 2 
M.L.T. 24 = 5 Cr. L.J. 132. 

(2934)— Ss. 435, 438, 436— See SESSIONS 
Judge, Jurisdiction of, a.W.n. 1881, 76. 

(2934-rt)— S. 435— Sec Nos. 69, 104, 125. 126, 
127, 128, 130, 269. 361.522, 673, 779. 781, 791, 
796, 798, 813, 909, 919, 920, 921, 922.923,928, 
929, 944, 964. 1161, 1162, 1290, 1429. 1430, 
1431, 1432. 1433. 1434, 1443, 1528. 1538, 1.577. 
1628, 1954, 2169, 2732, 2791, 2794, 2795, 2817, 
2847, 3102, supra, and Nos. 3186, 3187, infra, 

S. 436 ( = 1882, a. 436 ; 1872, s. 296, paras 

2 and 3; 1861. a. 435). 

See Reference. 

See Commitment to Sessions Court. 

(2935) — S. 436-^Discharge by Magistrate — 
Committal ordered by Sessioyis Judge — Bevision. 
— S. 436 of the Code of Criminal Procedure 
gives the fullest discretion to a District I^Iagis- 
tmte or a Sessions Judge to order a commitment 
where he considers an accused person has been 
improperly discharged. Per Aikman, J. — A 
Magistrate holding an enquiry under Chap. 
XVHI of the Code of Criminal Procedure, into 
cases triable by the Court of Sessions or by the 
High Court, is empowered not only to consider 
whether the evidence for the prosecution, if true, 
furnishes sufficient grounds for committing the 
accused for trial, but he can go further and 
weigh that evidence, i.e., consider whether it is 
true. This power, however, should bespariog- 
lyused. Per Knox, J . — The Magistrate hold- 
ing the enquiry has no power to declare an 
accused either guilty or innocent of the offence 
with which he is charged. He is not a Magis- 
trate holding a trial, and cannot write a judg- 
ment. 26 A. 564 = A.W.N. 1904, 125=1 A L.J. 
392. 

(2936) — S. 436 — Discharge — Commitment by 
District Magistrate — Case not “ triable exclu- 
sively by the Court of Session ' ’ — Jurisdiction . — 
Held, that a case does not come within the pur- 
view of s. 436 of the Cede of Criminal 
Procedure merely because in the opinion of the 
District Magistrate the offence alleged to have 
been committed could not be adequately 
punished by a Magistrate. A.W.N. 1908, 189 = 

8 Cr. L.J. 47.< 

(2937J— Ss. 456, 437, 438 ( = Crim. Pro. Code, 
1861, s. 435) — Conviction by Magistrate in case 
triable by him — Powers of iSsssions Judge on 
appeal to direct commitment . — Where a Magis- 
trato^mpetenttotry a case under s.425, 1.P.O., 
tried it and convicted the accused, the Sessions 
Judge, on the bearing of an appeal by the 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

prisoner, was not competent to direct the 
M.agistrate to commit the accused to the ses- 
sions on the same charge, on the ground that 
the case was so grievous that it should not have 
been disposed of summarily. 2 N.W.P. 285. 

(2938)— 5s. 436, 438 { = Crivi. Pro. Code, 
1872, s. 296) — "Sessioyis case," meaning of . — 
“ Sessions case ” in s. 296 means a case triable 
exclusively by the Court of Sessions. 3 C.L.R. 
263. 

(2939) — The term, ‘Sessions case.’ in s. 296 
of the Crim. Pro. Code of 1872, meant a case 
triable exclusively by the Court of Session. 4 

C. 16. 

N.B . — It may be noted that the term 
“ Sessions case ’’has now been omitted and the 
words ‘case triable exclusively by the Court of 
Session’ substituted therefor. (i’iJcs. 436 of 
Act V of 1898). 

(2940) — The term “ Sessions case ” in s. 296 
means a case triable by the Court of Sessions 

only. 7 C.L.R. 168. 

(2941) — 5. 436 — Discharge of accused person- 
Fresh evidence — Order for committal, validity 
of. — Where, after the order of discharge of an 
accused person, fresh evidence comes to light, 
the District Magistrate should not direct a 
Subordinate Magistrate to commit the accused, 
for it will amount to committal for trial on 
the evidence of witnesses whom the accused has 
not had an opportunity of cross-examining. 
The proper course for the District Magistrate is 
to direct a fresh inquiry. 2 Weir 550. 

(2942) -5s. 436, 437, 438 {^Crim. Pro. 
Code, 1861, s. 435) — Act VIII of 1869 — 
Reference to High Court. — S. 435 of the Crim. 
Pro. Code, having been altered by Act VIII of 
1869, it is unnecessary to refer to the High 
Court in cases where failure of justice has 
occurred owing to the case not having been 
committed to the Sessions Court. The Sessions 
Court has power to direct a commitment. 7 B 
H.C. Cr. 72. 

(2943)— 5s. 436,438 ( = Crim. Pro. Code, 1882, 
ss. 436 and 438) — Improper discharge of accused 
person — Potvers of District Magistrate. — If. in 
cases not falling under s. 436, n District 
Magistrate sees reason to think that a Sub- 
ordinate Magistrate has improperly discharged 
an accused person by a reason of his having 
misapprehended the law or committed a 
material error in procedure, the District 
Magistrate should, under s. 438, report the 
case for the opinion and orders of the High 
Court. 8 M. 336. C-R-. 1 L.B.R. 311]. 

(2944)— 5s. 436,438 ( = Cri7n. Pro. Code. 
1872, s. 296) — Reasons far submission of report 
under. — A Sessions Judge submitting a report 
under this section must state the reasons on 
which his opinion leading to the report is 
founded. Colm. Dig. Cr. 70 of 1877. 
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(2945)— Ss. 436, 438 { = CHvi. Pro. Code, 
2872, s. 296)’^Order directing commitment — 
Notice to parties . — Before a Sessions Court can 
direct the committal of a party against whom a 
complaint has been dismissed by the Magis- 
trate, that (>ourt is bound to give him notice of 
the application for such committal, and an 
opportunity ofshowingcause why thecommictal 
should not be made. 1 C.L.R. 93. 

(2946) — Ss* 436, 43S( = Crim. Pro. Code, 
1872, s. 296) — Discharge of the accused without 
examining principal witness . — Where a Deputy 
Magistrate discharges the accused without 
examining the principal witnesses in the case, 
his order is bad and the District Magistrate is 
competent to revive the proceedings. 3 C.L.R. 
263. 

(2947) — Si. 436 and 176 — Order by Sessions 
Judge to commit a person under s. 195, Penal 
Code, after acgtiittal under s, 193, Penal Code, 
on the same facts, validity of . — A Sessions Judge 
acting under s. 476 sent an accused person to a 
Magistrate to be tried for an offence under 
s. 193, Penal Code. But the Magistrate dis- 
charged the accused. Held that the Sessions 
Judge was not, thereupon, competent, to direct 
the accused to be committed for trial under 
s. 195, on the same facts. 2 Weir 549. 


(2948)— S. 436 {=^Crim. Pro. Code, Act X of 
1882, s. 436) — Absence of notice to sho7V cause . — 
IL is an essential condition precedent to a valid 
order under s. 436 of the Crim. Pro. Code, that 
the accused should have an opportunity of 
showing cause against his commitment. A.W. 
N. 1888. 236. 

(2949)— Ss. 436, 438 {^Crim. Pro. Code, 
1872, S.290 ; 1861-1869, s. 435)— -Power of a Ses- 
sions Court to order co^nmittal of accused 
discharged by a Magistrate . — An order by a 
Judge under s. 296 of Act X of 1872, directing 
a Magistrate to commit an accused person, 
discharged at a preliminary inquiry, to take his 
trial in a Court of Session, must specify the 
particular act constituting the offence charged. 
The Judge cannot order a committal for 
offences with which the accused was in no way 
charged before the Magistrate. 10 B.L.R. 283 
= 19 W.R. Cp. 30. 

(2950)— Ss. 436, 438 Pro. Code, 

1861, s. 435) — Jurisdiction of Magistrate — 
Commitment to Sessions . — The Sessions Judge 
has no power to commit to the Sessions 
a case in which persons were convicted by the 
Deputy Magistrate of an offence under s. 457 of 
the Penal Cede : such a case being one triable 
by the Deputy Magistrate, ss. 427 and 435 of 
the Code of 1861. do not apply. 2 B.L.R. S.N. 2 
=10 W.R. Cr. 35. 


(2951)— 5s. 456, 438{^Orim. Pro.Ccde, 1872, 
s. 296)—CommitTnentby Sessions Judge — Offence 
of cheating, — An, order of commitment by a Ses-. 
sions Judge would be bad in form where it- fails to 
specify the offence for which the parties are to. 
bq committed for trial at the Sessions. 21 W.R. 
Cp. 41. 


j Crim. Pro. Code (Acts Y of 1898, X of 1882^ 
X of 1872, XXY of 1861 and YIII of 1869) 

i — continued. 

' (2952)— Ss. 436, 438( = Crim. Pro. Code, 1872,. 

s. 296) — SumtnoniTig or giving notice to accused 
' person. — Although there is nothing in s. 296 
i with regard to summoning or giving notice 
to the accu.sed person, no per.'jon should be 
affected in his personal liberty without having 
an opportunity given him to answer the charge 
for which he is arrested and locked up. If the 
I accused had no opportunity given them of 
I meeting the charge, the commitment was not 
j a good commitment. 22 W.R. Cp. 67 ; 24 
W.R. Cr. 70. 1 C.L.R. 93. 

i (2953)— Ss. 436. 437. 438— See ACT XVni 

OF 1854, s. 26. 6 M.H.C. App. 41. 

(2954)— Ss. 436, 438— See ACT VI OF 1872. 
s. 5. 21 W.R. Cr. 31. 

(2955 to 2959)— Ss. 436. 437— See FURTHER 
j Enquiry, 15 M. 39 = 2 Weir 542. 

! (2960)— Ss. 436. 437— See MAGISTRATE. 

Jurisdiction of, is C. 75 

(2961)— Ss. 436, 437. 438— See MAGISTRATE. 
Jurisdiction of, 5 M.H.C. Ap. 32. 

(2962)— s. 436— See SESSIONS JUDGE. 
Jurisdiction of. 23 M. 225. 

(29G3)— Ss. 436, 437, 438 (1)— See SESSIONS 
Judge, Jurisdiction of, 3 N.W.P. 90, 4 
N.W.P. 50. 

(2963-rt)— S. 436- See Nos. 127, 172, 352. 
1032, 1443, 1522, 1523, 1587, 1629, 1631, 1632, 
1641, 1642, 1662, 1663, 1665. 1668, 1940, 2103, 
2280, 2634, 2644, 2663. 2891, 2916. 2923, 2925, 
2928, 2934, ertpra, and Nos. 3032. 3036 3041, 
3042, 3043, 3045, 3048, infra. 

S. 437 ( = 1882, 3. 437 ; 1872, a- 298 ; 1861. 

8. 435). 

See Further Enquiry. 

See Reference to High Court. 

See Revision. 

(2964)— s. 437 (=Crim. Pro. Code, 1882, 
s. 437)- -Scope. — S. 437, Crim. Pro. Code, wn- 
templates a case, where a superior Court thinks 
that a further enquiry should be made into any 
complaint which has been dismissed, or into 
the case of an accused person who has been 
discharged ; but it does not contemplate a case 
of such Magistrate directing a subordinate 
Magistrate to issue warrants for the apprehen- 
sion of a person. 1 C W.N. 650. 

(2965)— 3- 437, Crim. Pro. Code, 1898, is 
the only law which authorises a Magistrate to 
re-open the proceedings in which a person baa 
been released. 6 C.W.N. 163. 

(2966)— S. 437 Crim. Pro. Code, 1882^ 

s. 437) — FurtJtereyigtiiryonthesamemaierials^ 
Notice . — 1. When a Magistrate has discha^^ 
an accused person under s. 263, Crim. Iw. 
Code, the High Court or the Court of Session® 
has, under s. 437, jurisdiction to 
enquiry on the same materials, and a Distne*. 
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Hagistrato may, under like circumstances, him- 
•selfholdfurtber enquiry ordircctfurtheronquiry 
by a subordinate Magistrate. But, in exercis- 
ing the powers conferred by s. 437, Judges and 
District Magistrates should, in the first place, 
always allow the person who has been dis- 
charged an opportunity of showing cause why 
there should not be further enquiry, before an 
order to that effect is made, and in the next 
place, they should use them sparingly and with 
.great caution and circumspection, especially in 
cases where the questions involved are mere 
matters of fact. As to the mode in which their 
discretion should be regulated, the remarks of 
Straight aiid Tyrrell, JJ., in 4 A. 148. in refer- 
ence to appeals from acquittals, may appro- 
priately apply and should bo consulted. 9 A. 
62 = 6 A.W.N. 281, F.B. [F., 5 C.P.L R. 
20, 14 M. 334 = 2 Weir 567. P.L.R. 1900, 
33 Or. ; Applied, 15 C. 608 ; R., C C.P. L.R. 
11 Cr., L.B.R. (1893—1900). 169, 14 C.P. 
L.R. 161; Rat. Un. Cr. C. 328; R., 29 P. 

R. 1885 Cr. 20 A. 339, 20 A. 459. 21 A. 
122, U.B.R, (1897-1901), 100 Cr.. 17 C.P.L. 
•R. 751 . 

(2967) — Before any order is made under s.437, 
Crim. Pro. Code, 1898, to the prejudice of an 
accused person, notice should be given to th.at 
person to appear and to show cause why the 

order should not be passed. 20 A. 339. [R., 3 
Bom. L.R. 703]. 

(2968)— Although no notice to the accused, 
under the law, is necessary before an order under 
•s. 487 may be passed, yet, a Court would not 
be exercising a proper discretion in such matter 
if, before proceed.ng under s. 437 to order a 
further enquiry in a case in which an accused 
person may have been discharged, it did not 
give him an opportunity, by service of a notice, 
^ show cause against such an order being made. 
But no notice would be necessary before an 
order to set aside an order of dismissal under 
8.203 could be passed, since, that order was not 
pa^ed with a notice to the accused person or 
m his presence, and therefore would, probably, 
be unknown to him. 16 C. 608. fR., 2C.W. 
N. 196, 3 C.W.N.249, 2P.R, 1901 Cr., 5 Bom. 
L.R. 877; Expl., 29 C. 467 ; R., 17 P.R. 1895 
Cr., U.B.R. (1897—1901), 100 Cr.J. 


(2969) — The power con,ferred by s. 437 of the 
Code, 1898, to direct a further enquiry, should 
be us^ sparingly and with great caution, 
ibough it 18 not illegal to make an order direct- 
ing further enquiry under s. 437 of the Code, 
notiw to the accused, it is always desir- 
rable tnat notice should be given. The ordinary 
rule IS that no order should be passed against 
an accused without notice to him. A question 
may be very clear to a Court directing further 
*onqu«y, but, still, it ought to give an accused, 
discharged, an opportunity to be heard. 

178 = 5 Cr. L.J.16. CR., 31 M. 133 
= 8 M.L.T. 230=18 M.L.J. 67]. 

(2970)--- Per ASTON. J.— The Code, Grim. 
-Pro. Code, 1898, does not require notice to be 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 
— continued. 

given to an accused person before a further 
enquiry is ordered under s. 437 of the Code. 
It is a matter dependent on the circumstances 
of c.ach case. Per BEAMAN, .7.— It is true that 
s. 437 of the Code does not compel a Magistrate 
to issue notice, and an order passed under that 
section without having issued notice is not 
illegal. _But it is a fundamental principle of 
the administration of English justice that no 
erior to the prejudice of an accused person 
should, ordinarily, be made without giving him 
.an opportunity of being heard in his defence. 
And the mere omission, from the section, of 
I any direct and positive command to give 
I invariable effect to that principle was never 
j meant to absolve lilagistrates from doing so in 
' all ordinary cases. 8 Bom. L.R. 694 = 4 Cr L. J. 

> 329. 

(2971) — Though s. 437 does not require 
notice to be given before directing further 
; enquiry in respect of a complaint dismissed 
1 under s. 203, yet, it is exercising a sound dis- 
cretion if notice of the application to set aside 
the order of dismissal is given to the party con- 
cerned. 2 Weir 244, 

(2972) — Though the Legislature did not 
intend that the issue of a notice under the 
above section should be indispensable in the 
case of an order of discharge, still, no Court 
would be exercising a proper discretion in such 
a matter, if, before proceeding under the above 
section to order a further enquiry in a case in 
which the accused persons may have been dis- 
charged, it did not first give him an oppor- 
tunity by service of a notice to show cause 
against such an order being made. The 
incorrectness of the order of discharge on the 
merits may be a sufficient ground for an order 
for further enquiry under the above section, and 
a Court should not set aside an order of discharge 
under this section, unless it has and assigns 
solid .and sufficient reasons for doing so. 2 0. 
C. 363. (15 C. 608, 20 A. 339, P.). 

(2973) — In point of law the issue of a notice 
to an accused is not required, but, it has been 
constantly held that no Court would be exer- 
cising a proper discretion in such a matter, if, 
before proceeding under s. 437 of the Code to 
order a further enquiry in a case in which the 
accused person may have been discharged, it 
did not (first give him a notice to show cause 
against .such an order being made. 18 C.P.L. 
R. Cr. 189. (15 0. 608, 3 C.W.N. 249, 20 A. 

339, 10 B. 131, R.). 

(2974)— Under s- 437 of Crim, Pro. Code, 
1898, a Sessions Judge has no power to order 
the re-opening of the prf>ceedings, merely 
because, in his opinion, the subordinate Magis- 
trate has failed to rightly appreciate the credit 
-«ie to the witnesses. 12 C. 622. 

(2974-a)— fleW. that unless an order of dis- 
charge is perverse or foolish, and in a case in 
which the Magistrate has dealt at length witW 
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Grim. Pro. Code (Acts Y of 1898, X of 1882t 
X of 1872, XXY of 1861 and YIII of 1869) 
— continued. 


the evidence and recorded what appear sound 
reasons for the discharge, interference under i 
s. 437, Grim. Pro. Code, is improper. Before 
setting aside an order of discharge, notice should 
ordinarily be given to the accused to show 
cause whv the order should not be set aside- 
101 P.L.R. 1902. 

! 

(2975) — It is competent to the High Court ! 
under s. 437, Grim. Pro. Code, 1882, to direct 
a further enquiry into a complaint which has i 
been dismissed under s. 203, or in which the 
accused has been discharged, although no 
further evidence is forthcoming for the prose- , 
cution. 14 P.R. 1891 Cr. (33 P.R. 1887 Cr., 

15 C. 608, R.). 

(2976) — The Court acting under s. 437, Crim. ' 
Pro. Code. 1882, has a discretion to give notice 
to an accused jjerson and to hear him before ; 
passing orders. There is no rule rendering the j 
issue of such a notice obligatory. 17 P.R. 1895 j 
Cr. (16 C. 600, F.B.. R.). 

(2977) — A case cannot be tried a second time 
after an order of discharge has been passed, | 
without the cider of the District Magistrate, i 
S. 437, Crim. Pro. Code, 1898, does not ex- ! 
pressly require notice to be given to an accused 
person. But it has been well enough under- 
stood that ordinarily notice should bo given. 
The District Magistrate’s omission to give the 
applicant notice before passing his order direct- 
ing a further enquiry is irregular, but it does 
not make the retrial illegal. U.B.R. (1897 — 
1901), Yol, I, 96. tU.B.R. 1392—1896, Vol. I, , 
48 and 19 B. 247, R-). | 

(2978) — Where further enquiry is made under j 
s. 437 by a Magistrate, who has not already 
dealt with the case, the evidence already re- 
corded cannot be treated as evidence in the , 
further enquiry, but the enquiry must betaken | 
up from the beginning, whether the accused 
wishes it or not. Held also, that it is not 
legally necessary to give the accused an oppor- 
tunity of showing cause before taking action I 
under s. 437, but that the Court should usually j 
give the accused an opportunity of being beard. 
U.B.R. (1897—1901), Yol. I. 100, (10 B. 131, 

9 A. 52, 20 A. 339, 15 C. 608, 4 C.W.N. 100, 

2 Bom. L.R. 586, R.) 

(2979) — The words “ further enquiry ” in 
S.437, Crim. Pro. Code, 1882, mean the taking of 
additional evidence, and not a mere rehearing, 
or a further consideration of the case on the 
same evidence. 63 P.R. 1887 Cr. 

(2980)—^. 437 {=Crim. Pro. Code, 2882, 
s. 437) — Order under the section by the Session 
Court — Contrary order by the J^iriet Magis- 
trate, validity of. — When the Sessions Judge 
has passed orders under s. 437, the District 
Magistrate will not be justified in passing 
orders of an exactly opposite kind in the same 
Inatter. It is open to the District Magistrate, 
if so advised, to submit to the High Court the 


orders of the Sessions Judge through the 
medium of the Public Prosecutor. 12 A. 434. 
[R.. Rat. Un. Cr. C. 525, 1 S.L.R. 40 Cr.; 
D.. 15 A.W.N. 38] . 

(2981) — S. 437 — Revision — Practice — Lower 
Coxirt having concurrent jurisdiction in revision 
with the High Court . — Where the Magistrate 
of the District dismissed a complaint under the 
provisions of s. 203 of the Code of Criminal 
Procedure, the High Court declined to enter- 
tain an application by the complainant asking 
for further enquiry under s. 437 of the Code, 
when no application for that object had been 
made to the Sessions Judge. A.W.N* 1909, 
279 = 3 Cr. L.J. 53 = 28 A. 268. 


(298-2)— S. 437— Further enquiry— Addi- 
ional evidence — Notice . — On the dismissal of 
, complaint under s. 203, Crim. Pro. Code, or 
ho discharge of an accused person by a sub- 
irdinate Magistrate, whether the case is one 
riablc by a Court of Sessions and the order of 
lischarge one under s. 209 or under s. 253, the 
district Magistrate is competent to direct any 
ubordinate Magistrate to make further enquiry 
nto the complaint dismissed, or into the case 
)f the accused person discharged. It is not nwea- 
;ary, for directing a further enquiry, that there 
•hould be further evidence forthcoming or 
iisclosed. It is not also necessary that notice 
ihould be given to the party concerned hemre 
in order for further enquiry is made. The 
subordinate Magistrate who is directed to make 
’urther enquiry is not competent to question 
ihe propriety of the order, but i>? 
jarrj- it out. 10 B. 131. IF., 9 A. 52. 14 C. 6(g. 
L4 M, 334 = 2 Weir 657, F.B.; R.. L.B.K. 
1393—1900). 169, 14 C.P.L.R. 161. 6 C. F.B. 
R. 11 Cr., 3Bom. L.R- 703, U.B.R. (1897— 
1901), 100. 6 Bom. L.R. 856]. 

(2983)— S. 437— Discharge by «u6ordinn/e 
Magistrate — Power of District Magistrate to 
rrder re-trial— Notice— Duty of Court ordering 
e-trial.— k District Magistrate is competent, 
mder s. 437, Crim. Pro. Code, to deal with a 
jase in which ho considers that a subordinate 
Magistrate has improperly discharged tne 
iccused unders. 253, Crim. Pro. Code, though 
it may only involve the re-consideration of in 
jvidence already taken, without any additional 
;nvestigation of facts* 1 Bom* LeR. 222* 

(2984)— Unde?* s. 437, it will be more 
convenient that an order directing a su^rai- 
oate Magistrate to make a further enqui^jn 
5he case of a person improperly discharj^, 
should be made in the Distnet Magistrates 
3ourt than in the Chief Court. 7 P-n. I®"® 

(2985)— It is not competent to a Magistrate 
to order a re-trial. by merely wting • 

resQlution passed by the Leg^ the 

to Government, without giving noti<» 
.ccused. [C<m..,6Bom. L B- *79: 

R. (1897-1901). 101). All ttat » 
Magistrate can do under s. 43 #,Cnjn. TO. 
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Code, is to direct further enquiry, leaving it 
entirely to the enquiring Magistrate to deter- 
mine whether or not the evidence justified the 
accused being charged and put on his trial. 2 

Bom. L.R. 586. 

(2986) — A District Magistrate insetting aside 
an order of discharge would exercise a sound 
discretion, if be hears the accused before pass- 
ing his order, and satisfies himself that there 
are sufficient grounds for it. 6 Bom. L.R. 479 
I/f., 8 Bom. L.R. 694, 3 S.L.R. 7 Cr.]. 

(2987) — S. 437 ( = Crim. Pro. Code, 1SS3, 
s, 437) — Discharge of accused bi/ one Magistrate 
—Bevisional powers of High Court— Fresh 
trial by another Magistrate . — Whore a trying 
Magistrate has arrived at the conclusion that 
no prima facie case had been made out against 
an accused person, the High Court cannot com- 
mand him to arrive at a different conclusion 
on the facts. If the complainant had a good 
case, according to law, against the accused, 
ho may make a. complaint to another Jlagis- 
trate who will not be prevented from en- 
quiring and adjudging by a mere discharge of 
the accused in a warrant case. Rat. Un. Cr. 
C. 209. [R., 2 L.B.R. 27J. 

(2988) — S. 437 { = Crim, Pro. Code, J882, 
s. 437) — Discharge by stibordinate Magistrate 
— Powers of District Magistrate— Fur tiier en- 
When a District IVIagistr.ate considers 
that a Magistrate subordinate to him has im- 
properly discharged an accused person, under 
3. 253, Crim. Pro. Code, he need not refer the 
case to the High Court, but may deal with it 
under s. 437. Rat. Un. Cr. C. 213. 

(2989) — The question referred to the Full 
Bench in this case was, “Whether a Dt. Magis- 
trate has jurisdiction under s. 437 of the Code 
to order a further enquiry, after the discharge 
of an accused, when such further enquiry en- 
tails only a re-hearing on the same materials 
^ich wore already before the subordinate 
Magistrate, that is to say, when no further evi- 
dence is forthcoming. It was answered in 
the affirmative, by the Pull Bench, which ruled 
that the authority given by s. 437 to order a 
further enquiry was unfettered by any other 
provision of law. 3 L.B.R. 97. F.B. 

(2990)— S. 437, Crim. Pro. Code, 1698, 
°uly on the District Magistrate and 
the Courts above him, the power of directing a 
further enquiry in the case of any accused por- 
son who has been discharged, and, on the 
l^istrict ftlagistratc alone, the power of making 
such an enquiry without such direction. The 
” connection of the police with a case in 
which they have arrested an accused person is 
at an end, when they have proceeded under 
s. 169 or 8. 170 and have completed the investi- 
gation as required by a. 173, and there is no 
provision enabling them to make a second 
arrest or second investigation, except upon the 
authority of an order of the Magistrate under 
«. 437. U.B.R. (1892—1896). Yol. I. 48. 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

(2991)— S. 437 { = Crim. Pro. Code, 1882, 
s. 437) — Naming jiarticular Magistrate to make 

further enquiry — Further enquiry, meaning of. 
: —The further enquiry under s. 437 of the Cnm. 
Pro. Code should not be ordered by a Sessions 
Judge to be made by a particular Magistrate 
by name. The discretion as to the selection 
of such Magistrate vests in the District Magis- 
I trate and not in the Sessions Judge. {Diss., 9 
A. 52, F.B. = 6 A.W.N. 281J. S- 437 contem- 
plates a engitir^, i.e., an enquiry upon 
further materials or further evidence, not a 
re-hearing of the matter upon the same evidence 
which wa.s before the Magistrate, who held the 
first enquiry. 10 C. 207. 

(2992) — S. 437 — Fitrther enquiry — Reasmis 
for the order — Magistrate, duty of — Revision by 
High Court. — An order for further enquiry 
under s, 437 of the Crim. Pro. Code should give 
re.asoiis for the order ; the mere opinion of a 
T^lagistrate that there should be a further en- 
quiry in a particular c.ase is of no value without 
.a statement ol his reasons therefor ; and, in the 
absence of such reasons, it is not possible for 
the High Court to exercise such supervision 
over the M.agistrate's proceedings as is neces- 
sary. The practice of Magistrates not comply- 
ing with the orders and directions of the High 
Court condemned. 3 C.L J. 43=32 C. 1090 = 
3 Cr. L.J. 120. 

(2993)— S. 437 ( = Crim. Pro. Code, JSS2, 
$. 437) — Further enquiry xvhen can be ordered 
after discharge. — Where a Magistrate discharges 
the accused after all the evidence againft him 
has been recorded, s. 437 does not empower the 
j Sessions Court to order a fresh trial in order 
j that another Jlagistrate may consider the same 
evidence and give his opinion on it. The sec- 
tion is intended to provide for power to order 
enquiry in cases when a complaint has been 
dismissed or when an accused person had been 
discharged, w'ithout full enquiry and the exa- 
mination of witnesses. When a Magistrate 
takes the whole of the evidence, and completes 
the enquiry and then discharges the accused 
in a warrant case, there is only a technical 
difference between the discharge and an acquit- 
tal. An acquittal could not be reversed with- 
out hearing the accused, and it never could 
have been intended that an accused person, 
should be placed in so much worse a position, 
merely because the Magistrate considered the 
evidence for the prosecution so untrustworthy 
that he would not proceed to draw up a formal 
charge. A discharge does not bar a second en- 
quiry or trial, but, if the District Magistrate 
who has power to take up the case of an accused 
discharged by his predecessor were to convict 
the^ accused on the same evidence as that on 
which his predecessor discharged him, he would 
be acting wrongly. A Magistrate has no power 
to review the judgment of his predecessor, 
and, if the Magistrate convicts an accused 
person on the same evidence as that on which 
another Magistrate discharged that person, the 
former Magistrate is reviewing the judgment 
of the latter. 2 C.P.L.R. 82. 
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(2994) — The accused was sent up by the 
police for trial for an offence under s. 392, 1.P. 
C. The case was inquired into by a subordi- 
nate ^tagistrate, who, after recording the evi- 
dence for the prosecution, discharged the 
accused. Thereafter the District Magistrate, 
holding that the accused had been improperly 
discharged, held a further enquiry into the 
case, and, after charging thcaccused and taking 
his evidence, convicted him of an offenceunder 
s. 392 . The Sessions Judge acquitted him on 
the ground that his conviction by the District 
Ma gistrate on the same evidence on which the 
subordinate Magistrate had previously dis- 
charged him was wrong. Held that the Sessions 
Judge erred in acquitting the accused on the 
ground that the action of the District Magis- 
trate in reconsidering the case against the 
accused and in convicting him on the same 
evidence on which he had previously been dis- 
charged, was illegal. A Sessions Judge or 
District !Magistrate iscompetent, under s. 437 of 
the Crim. Pro. Code, to directa further enquiry 
or a re-hearing upon the same materials which 
were before the subordinate Magistrate, when 
no more evidence is available, 5 C.P.L.R. 20. 

(2995) — «S. 437 — Stiminons cases — Order for 
further eiiquiry — Indian Forest Act^ VII of 
18?S, s. 25. — In a summons case, when a 
subordinate Magistrateacquits a person, neither 
the District Magistrate nor the Sessions Judge 
has power to direct a further enquiry. A 
case under s. 25 of the Forest Act, 1878, is a 
summons case. 19 P.R. 1900 Cf. 

(2996)— S. 437 ( = CVim. Pro. Code, 1882, 
s. 437) — Order of discharge — Retrialon the same 
/cfcfs.— Where an order of release by a Magistrate, 
although irregular because no evidence was 
taken, amounted to an order of discharge, held, 
that no second complaint could be entertained 
regarding the same matter, until the previous 
order has been set aside by a competent 
authority. 33 P.R. 1894 Cr. 

(2997)— Ss. 437, 192 { = CHm. Pro. Code, 
1882, ss. 437, 192) — Order for further enquiry- ~ 
Power of the Magistrate, so ordered, to transfer ; 
the case for trial by subordinate Magistrate . — A 
Sub-Divisional Magistrate dismissed a com- 
plaint of defamation under s. 203, bolding that 
the offence was not disclosed by the complaint. 
Holding that the complaint disclosed the 
commission of other offences and bad been 
dismissed on insufficient grounds, the District 
Magistrate, under s. 437, directed the Sub-Divi- 
sioDsl Magistrate to make further enquiry. 
The latter then examined the complainant 
again and referred the complaint for disposal 
to the second class Magistrate as one 
of assault under s. 352, I.P.C. Held, that the 
Sub-Divisional -Magistrate had not exceeded 
bis power in transferring the case. 2 Weir 563.'" 

(2998)— Ss. 437, 350 {^Crim. Pro. Code, 
2882,ss.437and 350) — Further enquiry — Nature 
of. — The further enquiry which a District 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872. XXY of 1861 and YIII of 1669) 

— continued. 

Magistrate may order is an additional investi- 
gation of the facts, or a reconsideration of the 
evidence by the Magistrate whose order is set 
aside or a new enquiry before another Magis- 
trate. There is nowhere in the Code any 
authority for a different Magistrate from the 
one who originally made the enquiry, taking 
the record of the evidence recorded by the 
latter, treating it as recorded by himself, 
taking a different view of the truthfulness 
of witnesses whose evidence bad been recorded, 
and then proceeding to try and convict the 
accused on that evidence. Such a conviction 
is bad and s. 350 of the Code would, in no way, 
justify such procedure. 6 C.P.L.R. Cr. ll, 1891« 
(15 C. GOS, 10 B. 131, Appr.] 9 A. 52, F.). 

(2999)— 5. 437 ( = Crim. Pro. Code, Act Xof 
1882, s. 437) — Accused person — — The 
term “ accused person " in s, 437 of the Crim. 
Pro. Code includes persons against whom pro- 
ceedings under s. 1 10 and the following sections 
of the Crim. Pro. Code have been taken. A. 
W.N. 1891,106. 

(3000)— Ss. 437, 476 ( = Crim. Pro. Code, Act 
Xof 1882, ss. 437, 476)— Criminal appeal— 
Directing prosecution of uitness. — Neithers. 437 
nor s. 476 of the Crim. Pro. Code, authorise 
a Judge who hears a crimin<al appeal and sets 
aside a conviction, to direct in such judgment 
the prosecution of a witness in the case. A. 
W.N. 1869, 95. 

(3001)— S. 437 —See ACQUITTAL, 1 A.L.J. 
415. 

(3002)— S. 437— See COMPLAINT, 4 C.W.N. 
242. 

(3003)— S. 437— Sec DISCHARGE OF ACCUS- 
ED, Rat. Un. Cr. C. 926. 

(3004)— Ss. 437, 438— Sec DISCHARGE OF 
ACCUSED, 9 Or. L J. 366 = 1 Iiid. Cas. 686. 

(3005)— S, 437— See DISMISSAL OF COM- 
PLAINT, Rat. Un. Cr. C. 998. 

(3006)— Ss. 437 and 119— Sec FURTHER 
ENQUIRY, 2 L.B,R. 80. 

(3007) S. 437— See MAGISTRATE, JURIS- 
DICTION OF, 10 C. 651, 11 C. 2.36. 

(3008)— Ss. 437. 438 (1)— See MAGISTRATE, 
JURISDICTION OF, Rat. Un. Cr. C. 290. 

(3009)— S. 437— See REFERENCE TO HIGH 
COURT. 1 L.B.R. 311. 

(3010)— S. 437— See Review, A-W.N. 1895, 
38. 

(3011)— S. 437— See REVISION. Rat. Un. 
Cr. C. 499, 8 P.L R. 1905 Cr.. 2 S.L.B. » 
Cr. = 10 Cr. L.J. 237. 

(3012) — S.437— See Sessions Judge, Jubi^ 
DICTION- OF, 14 M. 334 = 1 MX.J. 343 = 2 
Weir 557, F.B., 4 Ind. Cas- 312. 

(3013)— S. 437— See SUMMARY TRIAL. 1 
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(8014)— S. i37~See Nos. 48, 83, 126, 128. 
173,318, 324. 352.490,669, 560, 678, 593,616. 
626, 626, 627, 703. 717. 813, 932, 985. 1058, 
1150, 1260, 1518, 1540. 1544, 1550, 1559. 1573, 
1677, 1578, 1579, 1580, 1581, 1582,1586, 1587, 
1588, 1591, 1594, 1642. 1858, 1881, 1892, 1940, 
1942. 1943, 1952, 1965, 1956, 1069, 1965, 1967, 
1975, 2462, 2538, 2634, 2635, 2646, 2852, 2890, 
2891, 2892, 2018, 2933, 2937, -2942, 2953, -2959, 
^960, 2961, 2963, supra. 

S. 438. para 1 ( = 1882, s. 438 ; 1872. 

6. 296, para 1; 1861. ss. 434, 435); para 2, 

new. 

See Reference to High Court. 

(3015) — S. 43fi ( = Critn. Pro. Code, -4c/ X of 
1884, Ch. XXXI, s. 433} — Procedure, — Where 
a Sessions Judge in appeal considers that the 
sentence in respect of some of the accused is 
inadequate, that the convictions of some of the 
.accused should be reversed and that an order 
under 8. 106 of the Crim. Pro. Code, in respect 
of some, should be set aside, held that the 
proper procedure was to dispose of the appeal 
so far as it could be disposed of by him and to 
report separately to the High Court as to neces* 
sary matters, and not to let the appeal wait for 
the reference to the High Court. A.W.N. 1884, 

130 * 

(3016) — S. 438 { = Crim- Pro. Code, ISS'J, 
s. 438) — /Scope o/. — S. 438 enables a District 
Magistrate to report to the High Court for 
orders the proceedings of any inferior Criminal 
Court whose records he has examiued under 
s.4S5;but the law gives him no power to criticise 
or refer the proceedings of a Court superior to 
•his own, e.g., the Sessions Court. 2 Weir 565. 
[F,, 2 Weir 566, 2 Weir 565 (Cr. Rev. Case 
No. 343 of 1901), 2 Weir 565 {Cr- Rev. Case 
No. 272 of 1903).] 

(8017) — It is very doubtful, if the framers of 
8. 438 contemplated roferencesof the proceedings 
of a superiorCourt by one subordinate to it. In 
any case, such a reference would be justifiable, 
only in very special cases. 2 Weir 

'566. 

(3018) — A DistrictMagistrate is not warranted 
by 8. 438, Crim. Pro. Code, in referring for the 

Court a case in which the 
S^sions Judge, on appeal, acquitted and dis- 
charged the accused. That section, having 
regard to s. 436 of the Code, empowers the 
District Magistrate only to refer to the High 
•Court proTOedings before an inferior Criminal 
•Court, which the Sessions Court is not* If the 
District Magistrate thinks a failure of justice 
has occurred in such a case, his proper course is 
to have steps taken foran appeal to be preferred 
■against the order of acquittal by the Sessions 
-Judge. Rat. Un. Cr. C. 212. 

(8019)— -5. 438— Revision against acquittal.— 
^here the object of a reference under s. 438, 
*by a District Magistrate, is to induce the 

96 
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High Court to set aside an order of acquit- 
tal by an inferior (3ourt. the reference will not 
be entertained by the High Court. If the Local 
Government desire to appeal from the acquit- 
tal. s. 417 is open to it. 25 A. J28 = A.W.N. 
1902, 200. [R., 5 N.L.R. 4]. 

(30‘^0) — S. 438 — Practice — Report btf District 
Magistrate against order made by Sessions 
Judge. — It would be contrary to every principle 
to allow a District Jlagistratc to report 
against an order of the Sessions Court to whom 
he is subordinate. The words, “ or otherwise ” 
in s. 438, were not intended to confer upon a 
Magistrate the power to question the propriety 
of an order of .a Sessions Court and make a 
j reference to the High Court upon that ground. 

2 A.L.J. 589 = A.W.N. 1905. 198 = 28 A. 91 = 

1 2 Cr. L.J. 515. 

I 

(3021) — S- 438 — Inadequate sentence by s^ibor- 
dinate Magistrate — Reference by District Magis- 
trate. — When a District Magistrate finds that 
a sentence passed by a Magistrate of the First 
Class and confirmed on appeal by the Sessions 
Judge is inadequate, it is only open to him to 
bring the (act to the notice of the Local Govern- 
ment or to instruct the Government Pleader to 
move the High Court in the matter. It is not 
competent to him, in such a case, to report the 
case for orders of the High Court, under s. 438. 
6 Bom. L.R. 1099. 

(3022)— 5. 455 ( = CHm. Pro. Code, 1872, 
s. 296) — Power of Scssioyis Judge to admit a 
convicted person to boil. — A Court of Sessions, 
acting under s. 296, has no power to admit a 
convicted person to bail. 3 C.L.R. 404. 

(3023) — iS. 438 — Reference to High Court 
against order of Magistrate issuing warrant for 
attendance of absent party in proceedings under 
s. 145, Crwi. Pro. Code. — On application to the 
Sessions Judge for redress against the ille- 
gality of an order p.assed by a Magistrate under 
s. 145, Crim- Pro. Code, issuing a warrant to 
compel the attendance of an absent party in 
such proceedings, he should report the matter 
under s. 438 for the orders of the High Court, 
if he is of opinion that the order is illegal and 
without jurisdiction. 5 C.W.N. 71. 

(3024) — S. 438— Offences not exclusively 
triable by Court of Session, disclosed in preli- 
minary enquiry—Cmnmitment— Whether ought 
to be quashed.— Thet fact that the offences 
disclosed by the evidence taken at the preli- 
minary enquiry are not exclusively triable by 
a Court of Session is no ground for quashing a 
commitment. 7 M.L.T. 186. 

(8025) S. 438 — Commitinent to Court of 
Session of some accused— Other accused not 
arrested— Whether committnent to be quashed. 
—The mere fact that the accused who have 
been committed to the Court of Session were 
acting in concert with those who have not yet 
been arrested is no reason for quashing the 
commitment; nor the inconvenience, if any; 
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which will be caused by the trial in the Ses- 
sions Court of the accused already committed, 
before that of others, is of serious importance. 

7 M.L.T. 187. 

(3026) — S‘ 438 — Duty of District Magistrate 
to report cases of illegal order by Subordinate 
Magistrates to tfie High Court* — The District 
Magistrate should refer to the High Court all 
cases in which he considers the order of a 
Subordinate Court illegal, as it is for the High 
Court to determipc whether or not the illegality 
requires correction. 2 Weir 564. 

(3027) — S. 438 — Separate appeals by accused 
persons in one case — Appeal by some of them 
barred by limitation — Conviction of the other 
accused set aside on appeal — Practice. — When 
separate appeals are filed by several accused 
persons against the order of conviction in a case 
passed by a Magistrate and some of them are 
barred by limitation and the appellate Court 
sets aside the conviction of the accused whose 
appeals are within limitation, the Court must 
refer to the Chief Court the appeals barred by 
limitation for revision of the order of the 
Magistrate as regards the appellants whose 
appeals are barred by limitation. 121 P.L.R. 
1903. 

(302S) — S- 438 — Poiver of a subordinate 
Magistrate to revise illegal sentence. — When a 
subordinate Magistrate finds that he has passed 
an illegal sentence, his proper course is to sub- 
mit the record to the District Magistrate for 
action under s. 438, Crim. Pro Code. He has 
no authority to revise his own order. 2 L.B. 
R. 43 

(3029) — S. 438 ( = Crim.Pro.Code, Z86i?, s.433) 
^Reporting by District Magistrate of a case 
to the High Court on letter from complaituint—’ 
District Superintemlent of Police. — The District 
Magistrate reported the proceedings of the 
second class Magistrate under s. 438 of the 
Crim. Pro. Code, on representation of the 
District Superintendent of Police, who had 
himself been the complainant in the case before 
the second class Magistrate : Held, that the 
District Magistrate should have been guided by 
the Criminal Circulars, p. 15, s. 42, and that he 
had acted irregularly in forwarding, with his 
own incomplete report, the communication 
addressed to him by the complainant protesting 
against the second class Magistrate’s decision. 
The circumstance that cho complainant holds 
office as District Superintendent of Police can 
give hini no right to make any representation 
to the District Magistrate in the form of an 
official letter or memorandum in a case in 
which ho was personally interested ; nor can 
the High Court take such letter or memoran- 
dum into consideration when dealing with the 
case. Rat. Un. Cr. C. 340 = Cr. Rtf. 31 of 
1887. 

(3030)— S. 438 ( = Crim. Pro. Code, 1882. 
a. 436) — Old offender, conviction of— Procedure 
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under section, — Where the Presidency Magis- 
trate convicted under ss. 457 and. 330, I.P.C., 
an accused whom he found to be an old offender^ 
held, that the Magistrate should have acted 
under s. 438, Crim. Pro. Code, and committed 
the accused to the High Court. Rat. Uo. Cr. 
C, 704 = Cr. Rtf. 35 of 1894. 

(3031)— 5. (= Criw. Pro. Code, 1882, 

s. 436) — Reference to High Court of questions 
of law. — Provincial Magistrates are not com- 
petent to refer questions of law that may arise 
before them for the decision of the High Court. 
8.C. 71. Oudh. 

(3032)— 5s. 438. 436 ( = Crim. Pro. Code, 
2872, s. 296)— Applicability of section where 
term for appeal unexpired. — Where the term 
for appeal has not expired, it was held to bo 
inadvisable to take action under s. 296. 8,C. 

2, Oudh. 

(3033) — Ss. 438 and 43U— Acquittal — Revi- 
sion — Appeal. — Where no appeal has been pre- 
ferred by Government, it is very rarely correct 
to interfere, on revision, with an acquittal. 13 
P.W.R. Cr. 1907 = 5 Cr. L.J. 438. 

(3034)— Ss. 438, 439 (= Crim. Pro. Code. 
1882., ss. 438, 439\ — Reference to High Court 
by District Magistrate of a case decided by Ses- 
sions Judge. — A District Magistrate, if he con- 
siders that there has been a miscarriage of 
justice in an appeal heard by the Sessions Judge, 
should not report the case to the High Court 
for orders under s. 43S, but should communi- 
cate with the Public Prosecutor and invite his 
attention to it. 9 A. 362. [R., 2 N.L.R. 149 

= 4 Cr. L.J. 422, 2 A. L.J. 589 = A.W.N. 1905. 
198 = 28 A. 91, 1 Sind L.R. 40]. 

(3035)— Ss. 433, 439— 5« BEN, ACT Ul OF 
1884, 29 C. 491. 

(3036)— Ss. 438. 436— 5« COMMITMENT TO 

Sessions Court, a.W.n. 1882, 105. 

(3037)— S. 438 {l)—See HIGH COURT, JURIS- 
DICTION OF, A -W.N. 1893, 61. 

(3033) -S. 438 (1)— 5^tf MAGISTRATE, 

JURISDICTION OF, Rat. Un. Cr. C. 652. 

(3039)— Ss. 438, 439— 5e<r PENAL CODE, 
ss. 417, 420, 27 A. 302 = A.W.N, 1904, 266. 

(3040)— Ss. 433, 439— See PENAL CODE, 
s. 441. 27 A. 298 = A.W.N. 1902, 235. 

(3041)— Ss. 438. 436, 426, 439. 440. 199—5^ 
Penal Code, ss. 497, 498, A.W.N. 1881. iis- 

(3042)— Ss. 433, 436— See REFERENCE TO- 
HIGH COURT, 2 A. 771. 

(3043)— Ss. 438, 436, 426. 439. 440 — See 
REFERENCE TO HIGH COURT, A.W.N. 1801. 

12 . 

(3044)— S. 433— See REVISION, 4 
805 = 6 Cr. L.J. 454 = A.W.N. 1908. 2S«» 
M.L.T. 115 = 80 A. 109. 

(3045)— Ss. 438 (1). 436— See RBVISIONr 
10 14* 
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I 

(3046) — Ss. 43S, 439 — See REVISION, Rat. 
Un. Or. C, 977. 

I 

(3047) — S. 438 — SESSIONS JUDGE, 
JURISDICTION OF. A.W.N. 1S98, 12, A.W N. 

1903, 28. 

I 

(3048)— Ss. 438, 43G— See SESSIONS JUDGE, I 
POWER OF, 7 C. 662. I 

(3048-n)— S. 438— See Nos. 324. 467, 576, ' 
621, 986, 1032, 1431. 1522, 1523, 1582, 1687, • 
1605, 1641, 1664, 1931, 2663, 2796, 2893, 2894, 
2395, 2896. 2897, 2898, 2913, 2917, 2923, 2924, 
2925. 2928, 2929, 2934, 2937. 2938, 2942, 2943, 
2944, 2945, 2946, 2949. 2950, 2951, 2962, 2953, 
2954, 2956, 2961, 2963, 3004, 3009, supra. 

S. 439, paras 1 to 4 ( = 1882, s. 439; 1872, 

B. 297 ; 1661, ss. 404, 405) ; para S, new. 

(3049) — S. siJU — Discretion of High Court — | 
Coiiditions— Practice. — It is not the practice of 
the High Court to entertain an application for 
revision on the criminal side where there exists 
a lower Court having concurrent revirioual 
jurisdiction, unless an application for revision | 
has been made to the latter Court. A.W.N. 

1904, 232. (A.W.N. 1890. 164, J*.) [i?’., 28 A, 268 
= A.W.N. 1905, 279 = 3 Cr. L.J. 53, 30 A. 116 

A.W.N. 1908, 25 = 3 M.L.T. 124 = 1 Cr. L.J. 
48], 

(3050)— S. 439— Acguittal— High Court's 
pou'ers of revision — Motion in Court.- -Although 
the High Court has power to interfere, in revi- 
sion, with an original or appellate judgment of 
acquittal, it will not ordinarily do so. 27 A. 
359 = A.W.N. 1904, 278. [I?.. 5 N.L.R. 4]. 

(3051) — Though the High Court has power 
to interfere, in revision, with an order of 
acquittal, yet, ordinarily, it does not interfere 
with such an order in the exercise of its revi- > 
sional jurisdiction, because an appeal can i 
always be made by the Local Government | 
under s. 417, Grim. Pro. Code. 15 B. 349. , 
[J’., L.B.R. 1893— 19{X), 41 ; B., 23 C. 976, 6 
N.L.R. 4]. 1 

(8052) — The power under s. 439 ought to be 
exercised with great cate, and, with regard to 
pending trials, only in the most exceptional 
cases. 2 A.L.J. 673= A.W.N. 1905, 238 =2 
Cr. L.J. 790. 

(3053) — The High Court, in revision, has the 
power of ordering a retrial, though it may not 
converta finding of acquittal into one of convic- 
tion. L.B.R. (1893—1900), 41. (15 B. 350, 6 A. 
484, F.). 

(3054) — The powers of revision conferred 
upon the High Court under s. 439 of the Code 
of 1882 are larger than any exercised by them 
under the old Act. 2 Weir 538. 

(3055) — S. 439 ( = Crim. Pro. Code, 187Q, 

8, 297) — Under s. 439, the High Court is not 
incompetent to interfere in revision as well as 
to interfere on appeal. But it could not i 
have been the intention of the Code that | 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
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a person who, as appellant, has had the 
opportunity of advancing any objection ho 
desires to take to the proceedings of a Court by 
which he has been convicted, should ag.iin have 
the opportunity of raising any points of law he 
may have omitted to raise, by an application 
for revision. 2 Weir 573. 

(3056) — S. 439 i = Crim. Pro. Code. J302, 
s. 439). — S. 439 empowers the High Court. in the 
case of any proceedings to exercise any of the 
poworsgivcii toaCourt of .Appeal uuders. 423 |c) 
and, therefore, to alter or reverse such order. The 
High Court has, therefore, power to set aside 
or modify the Magistrate’s order or to direct 
further enquiry. 2 Weir 575, F.B. 

(3057) — Though s. 439 of the Crim.l^ro. Code, 
1882, gives the High Court power to call for 
cases not only ou judicial information, but also 
when they otherwise come to its knowledge, 
yet, in most circumstances, the right practice 
is that Judges should be moved m open Court. 
Rat. Un. Cr. C. 577 = 16 B. 580. 

(3058) — Per Banerjee, J. — The last paragraph 
of s. 439, Crim. Pro. Code, 1882, caunot bo held 
to limit the powers of a Court of appeal. It is 
I intended only to limit, in certain respects, the 
I revisional powers of the High Court, which 
, would otherwise have been competent in revision 
; to convert a finding of acquittal into one of 
conviction. As to the extent of this liinitaiion 
on the powers of the High Court as a Court of 
revision, there is some conflict of opinion. But 
there is no such restriction imposed under 
I s. 423 (6). 23 C. 975. 

(3059) — Under s. 439, Crir.i. Pro. Code, 1862, 
although it is not usual for the High Court to 
interfere with the decision of the lower Court, 
when the decision is based upon a consideration 
of the evidence, yet, if the lower Court has not 
valued the testimony of accomplices as it ought 
to be, and has admitted, improperly, hearsay 
evidence on important points, the High Court 
is justified in going into the facts of the case in 
exercise of their revisional powers. 2 C.W.N. 
672. [R., 16 C.P.L.R. 171]. 

(3060) — Clause 5 of s. 439 does not oust che 
jurisdiction of the High Court to deal with 
cases on revision reported by the District Magis- 
trate or Sessions Judge of his own motion, and 
not on the application of the accused. 2 L.B. 
R. 209. 

(3061) — S, 439 — High Court's poicer to 
rectify improper acquittals. —HhaiQ is nothing 
in the last clause of s. 439, Crim. Pro. Code, 
1882, to prevent the High Courts from rectify- 
ing improper acquittals in the exercise of their 
jurisdiction under this section ; e.g., they may 
reverse an acquittal and order a retrial. S.G. 
191, Oudh. 

(3062) — Ss. 439, 476 — Revisional jurisdiction 
of High Court to interfere with orders of subor- 
dinate Civil Court under s. 476— Civ. Pro. 
Code, s. 622. — The propriety of an order of a 
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I 

subordinate Civil Court under s. 476, Crim. | 
Pro. Code, directing an enquiry into an offence - 
believed to have been committed before that 
Court, or brought under its notice in the 
course of a judicial proceeding, cannot be con- 
sidered by the High Court under its criminal 
revisional jurisdiction, under s. 439, Crim. Pro. ' 
Code. But the High Court has revisional juris- 
diction over such proceedings under s. 470, 1 
conferred by s. 622 of the Code of Civil Pro- ! 
ceduro. This jurisdiction is exercisable only . 
in cases where the subordinate Civil Court has 
acted without jurisdiction or has failed to ’ 
exercise its jurisdiction, or has acted in the 
exercise of its jurisdiction, illegally or with 
material irregularity. Per Banerji, J., con- ' 
tra : — The High Court has the power, under 
s. 439, Crim. Pro Code, to interfere when a ' 
subordinate Court, civil, criminal, or revenue, 
has taken proceedings under s. 476 of that j 
Code, but It should not exercise its powers ' 
where a Court of competent jurisdiction has 
held the proceedings, unless in its opinion, a 
failure of justice has actually taken place. 26 
A. 249 = A.W.N. 1904, 15. [R., A.W.N. 1904, 
170, 28 A. 551 = 3 A.L.J. 394 = A.W.N. 1906, 
103 = 1 M.L.T. 219 = 3 Cr. L J. 400, 21 T.L.R. , 
85, 3 L.B.R. 234, F.B.. U.B.R. 1907, 1st 
Quarter, Crim. Pro. Code, 1 = 6 Cr. L.J. ‘ 
25. 7 P.W.R. 1908 Cr. = 103 P.L.R. 1908= I 

5 P.R. 1908 Cr. = 7 Cr. L.J. 281, A.W.N. 
1907,277=4 A.L.J. 701, 4 M.L.T. 404 = 19 
M.L.J. 42 = 32 M. 49 = 9 Cr. L.J. 41). 

(3063) — S$- 439, 476. — The High Court, as a 
Court of revision, has no power, under s. 439 of , 
the Code of Crim. Procedure, 1898, to interfere ; 
when a Court has taken action under s. 476 of 
the Code. The reasons for the decision in 21 
M. 124 arc not applicable to the amended 
section (s. 476). That decision was passed 
under the Code of 1882. 26 M. 98 = 2 Weir 576. 
[F.. 8 C.W.N. 73; R-, 26 A. 249 = A.W.N. ! 
1904,15, U.B.R. 1907. 1st Qr., Cr. Pro., 1= i 

6 Cr. L.J. 25. 17 M.L.J. 584 = 3 M.L.T. 79 : 

F.B. ; D . 9 C.W.N. 1030, 29 M. 100 = 3 Cr. I 
L.J. 376 ; Diss., 4 A.L.J. 803 = A.W.N. 1908, i 
27, 34 0. 42 = 11 C.W.N. 125 = 4 Or. L.J. 460, t 
3 L.B.R. 234, F.B., 7 P.W.R. 1903 = 103 
P.L.R. 1908 = 5 P.R. 1908 Cr.]. 

(3064) — The High Court has power in revi- I 
sion to set aside an order passed by a Civil, | 
Criminal or Revenue Court under s. 476 of the 
Code of Criminal Procedure. But such power 
should not be exercised where the Court below 
has arrived at a judioial opinion on evidence \ 
that there is ground for inquiring into an ! 
offence referred to in s. 195, merely because the j 
High Court disagrees with that opinion. 78 I 
P.L.R. 1902. 

(3065J— Ss. 439, 476,— The High Court has | 
power in revision to set aside an or derpassed by 
a Civil or Criminal or ,Kevetmie .Court under 
-B. 476 of the Code. If the Subordinate Court 
forms a teal opinion, which amounts to a 
judicial opinion, founded on the evidence, to 
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the effect that there are grounds for enquiry 
into any offence referred to in s. 195, the 
High Court ought not in revision to interfere 
merely on the ground that it disagrees with 
that opinion. Where a Magistrate, having 
power to make an order under s. 476, misdes- 
cribing or misconceiving the authority which 
he had to make, signed the order as " Magis- 
trate” instead of as “Collector,” held, that there 
was not suiricieiit ground for the High Court 
to interfere in revision. 23 A. 249 = A.W.N. 
1901,59. (F., 26 A. 514 = A.W.N. 1904, 90, 
163 P.L.R. 1905 = 3 Cr.L.J. 73, 35 C. 909; R., 
21 A.W.N. 177, 78 P.L.R. 1902 = 18 P.R. 1902 
Cr., 26 A. 249 = A.W.N. 1904, 15, 4 A.L.J. 

701 = A.W.N. 1907, 277 = 6 Cr.L.J. 350]. 

(3066) — S- 439— High Court — Revision — Ac- 
quittnl — Practice and procedure. — Although 
the High Court does not ordinarily interfere 
with orders of acquittal in revision, yet it can- 
not be expected that it would hesitate to do 
so. where the acquittal is based, not upon an 
appreciation of doubtful evidence, but upon a 
manifest error in law appearing on the face of 
the judgment. It is not open to Courts to 
question the discretion of public bodies, vested 
in them by law. 9 Bom. L.R- 156 = 5 Cr. L.J. 
171. 

(3067)— Where, upon the evidence in a case 
vvhich was not contradicted, and upon the facts 
admitted, the accused were clearly guilty under 
s. 504, and one of them under s. 342, Penal 
Code, neither of them being a summons case, 
held, that the acquittal of the accused was 
clearly illegal. The High Court set aside the 
order of acquittal and directed the restoration 
of the case to the file. 2 Weir 572. 

(3063)— S. 439 [ = Crim. Pro. Code, 1882, 
s. 439) — Error in law committed by appellate 
Court — High Court's powers of revision. The 
refusal by a Sessions Judge in appeal to consider 
the depositions of the complainants made on 
the night of the occurrence, which were con- 
tradicted by them in their subsequent evidence 
before the Magistrate, was held to be such an 
error in law as would justify the High Court 
in setting aside the appellate judgment ofthe 
Sessions Judge. 2 Weir 573. 

(3069) — S. 439 — Practice— Summary rejectwn 
of an appeal by the Sessions Judge — Hevis^ 
of the Judge's order — High Court's practice 
where evidence found insufficient — Circumstan- 
tial evidence Suspicion— Subsequent conduct 
of the accused confirming <5n an 

application to the High Court to set Mide <m 
order ofthe Sessions Judge, sui^arilydismi^ 
ing an appeal, which the applicants prefenea 
from an order of a Magistrate, convicting wem 
of an offence under the Penal Code, the Higo 
Court, finding that the evidence, on which tne 
conviction was based, was insufficient, mat 
of. remanding the -appeal for a hearing on i 
merits, set aside the conviction and sente^ 
and acquitted and discharged the 
One G.. a servant of the complainant. 
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deposited lor safe custody a sum of money 
with I (one of the accused), who put 
into a box, locked it and kept the key 
with himself. The other accused C used the 
box as a bed during the greater part of the 
night and the next morning the lock was found 
to have been forced and the money was miss- 
ing. Neither I nor C was in continuous pos- 
session of the box from the time the money 
was put into it to the time that it was missed. 
It was found by the Magistrate that the accus- 
ed set up a false story to account for the loss 
of the money and the evidence showed that the 
accused had opportunities to take away the 
money unnoticed. On a charge, on these facts, 
against the accused under ss. 406, 109 of the 
Penal Code, with respect to the money lost, 
held, that these facts could not support a con- 
viction, Per STEPHEN’, J In a case of this 
kind, where there is no eye-witness and whore 
the stolen property has not been found, the 
possibility of any other person being a culprit 
must be excluded before the accused can be 

convicted. 10 C.W.N. 446 = 3 Cr. L.J. 385. 

(3070) — S- 439 { = Crim. Pro. CoJe, 1882, 
s, 439)— Acquittal on one charqe and conviction 
onatwtluir — Power oj High Court to change the 
conviction. — Where a person, who is charged 
Vnder ss. 295 and 379. Penal Code, is acquitted 
under the former section , but is convicted under 
the latter section, it is doubtful, having regard 
to the last para of s. 439, Crim. Pro. Code, 
whetherthe High Court has the power, after set- 
ting aside the conviction under s. 379, Penal 
^ode,. to alter the conviction to one under 
s. 295, Penal Code. 1 Weir 430. 

(3071) — S. 439 (5) — Appealable sentence — 
Sigh Court's power of revision, when no appeal 
ts pre/erred.— -Although a sentence is an appeal- 
able one, and no appeal is preferred, yet s. 439 (5) 
does not preclude the High Court exercising 
its powers of revision, otherwise than at the 
instance of the party who could have appealed. 

2 Weir 447. 

(3072)— S. 439 { = Crim. Pro, Code, 1882, 

8. 439)— Conviction without knowledgeof the fact 
of the accused being an old offender — tievision — 
Ptevious convictions not proved, — The fact of the 
prisoner being an old offender not having been 
brought to the Magistrate’s notice, Ls no reason 
why he should be re-tried, with a view simply 
to enhancemeut of the punishment, nor should 
the sentence be revised with reference to such 
convictions, when they were not proved, nor 
admitted in the trial. 2 Weir 574. 

(®Q78)— The Chief Court declined to grant 
the petition for revision filed on behalf of the 
Crovm under s. 439. Crim. Pro. Code, 1898, 
praying that a retrial of the case may be order- 
ed before a Court competent to pass an 
adequate sentence, having regard to certain 
previous convictions, of which a detail was given 
m the application, when it appeared that the 
proseoutiou had been given ample opporti^nity 


Crim. Pro. Code (Acts Y of 1898. X of J882. 

X of 1872, XXY of 1861 and YIII of 1869) 
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to tender proof of the previous convictions by 
the trying Magistrate, and the prosecution had 
neglected to prove them. 144 P.L.R. 1902. 

(3074) — The accused was convicted and 
sentenced by a Magistrate for an offence under 
s. 380 of the Penal Code. When the sentence 
j was passed, there was no suggestion wliatever 
that he was a previous convict. Subsequent 
enquiry, directed by the District Magistrate on 
Police report, showed that the accused had a 
j number of previous convictions. On a motion 
to the Chief Court under s. 439, Crim. Pro. 

! Code, 1898, for an order for retrial by a 
competent Court with a view to enhanced' 
punishment, held that it h.ad no power to order 
a new trial, under the circumstances, except 
ill cases where the omission to take evidence of 
previous convictions was due to neglect or 
misconduct on the part of the Magistrate. 43 
P.R. 1905Cr. = 42 P.L.R. 1906 = 3 Cr. L.J. 341. 

(3075) — S. 439 — iicfision — Acquittal— Act 
XII of 1896 (Excise), s. 46 (c).— The accused, 

• licensed sub-contractors for the sale of liquor 
I in a Native State, were found travelling in a 
I train at a station in Sritish territory proceeding 
I to their place of business in the State with 
liquor which they had purchased in the State 
under a State pass. As they had failed to 
obtain a pass from the Collector of the District 
in which they were found travelling, they were 
arrested and charged with an offence under 
s. 46 (e) of Act XII of 1896, but acquitted by the 
I trying Magistrate on the strength of remarks 
on page 106 of the Punjab Excise pamphlet. 
The District Magistrate reported the case to 
1 the Chief Court for revision under s. 438 of tho 
Crim. Pro. Code. Held, that interference on 
revision would be quite improper, it being open 
to the Government to appeal, if they so desired. 

1 P.L.R. 1904. 

(3076) — S. 439 — Z2evision — TAniitation . — An 
application for the revision of an order of 
acquittal would be refused when the applica- 
tion was not received till the time allowed by 
the law of limitation for an appeal from an 
acquittal had all but expired. U.B.R. (1897 — 
1901), Yol. I, 103. 

(3077) — Ss. 439 (1 to 5), 476 — Stay of crimi- 
nal proceeding duri-^ pendency of civil suit — 
Discretion of Magistrate. — The High Court 
declined to order the stay of criminal proceed- 
ing under s. 499, Penal Code, initiated under 
the provisions of s. 476, Crim. Pro. Code, until 
the decision of a civil suit regarding the same 
subject-matter. Per Rampini, J.— The High 
Court has no power to direct that criminal pro- 
ceedings before a Magistrate should be stayed 
until the disposal of civil appeal in which the 
question of dispute in the criminal proceedings 
shall have been decided. Per Ghosb, J. — 
Having regard to the large powers the High 
Court possesses under s. 439 of the Code of 
1882, under s. 50 of the Charter Act and ss. 28 
and 29 of the Letters Patent,^ it must be held 
that the High Court has power to order & 
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Magistrate to stay proceedings in his Court, if 
a sufficient case, in that behalf, is made out. 
But inasmuch as the Legislature has given to 
a ^Magistrate the power to regulate the proceed- 
ings of his own Court, discretion should ordi- 
narily be left to the ^lagistrate either to stay 
proceedings or not, as he, in the circumstances 
of the case, may think it right and proper. It 
oannot be said that, as a general rule, a pro- 
ceeding in a Criminal Court should be stayed 
pending a decision of a Civil suit in regard to 
the same subject-matter ; but ordinarily it is 
not desirable, if the parties to the two proceed- 
ings are substantially the same and the prose- 
cution before the Magistrate i? but a private 
prosecution, and issues in two Courts are sub- 
stantially identical, that both the cases should 
go at one and the same time. It is open to 
the Magistrate, having regard the facts before 
him, to consider whether it is not desirable 
that the proceedings in his Court should be 
stayed till the decision of the civil suit, or for 
a limited period of time ; and it is also open to 
him to put the defendant on terms as to 
appearance or otherwise, if he does stay pro- 
ceedings. 23 C. 610. [i?., 26 B. 785, 31 C. 

858; D., 30 M. 226}. 

(3078) — S. 439 — Appeal against acquittal — 
High Court's powers. — The case reported in 14 
M. 303, does not lay down that, when no appeal 
has been preferred by the Government against 
an acquittal, the High Court has no power to 
revise. What it lays down is, that revision, 
in such circumstances, should be discouraged. 

2 Weir 571 = 14 M. 363. 

(3079)— Ss. 439, 464, 466— Accused, lunatic 
— Procedure of Magistrate. — If the Magistrate 
finds that the accused was of unsound mind at 
the time when the offence was committed and 
continues so at the time of the trial, he should 
proceed under ss. 464 and 466. In the former 
case, his proceedings are open to revision under 
s. 439, Crim. Pro. Code, as the final order for 
detention in an asylum is not appealable. 20 

A.W.N. 47. 

(3080) — 5s. 439 and 497 — Release of prisoyier 
on bail—Powers of the High Court. — Per WHITE 
C.J. — Where a prisoner has been released on 
bail by a Sessions Judge, the High Court will 
not interfere with the order of the Sessions 
Judge. Per Davies, J, — The High Court has 
jurisdiction to interfere in revision, if the Judge 
has passed an illegal order. Per WHITE, C.J. 
and Davies, J ; — Where a Sessions Judge, after 
considering the evidence, thinks that there are 
no re:\sonable grounds for believing the accused 
to be guilty of the offence of which he is ac- 
cused, and releases him on bail, the High Court 
will not go behind this finding and cancel the 
order of the Judge releasing the accused on 
bail. 10 M.L.J. 411. 

(3081)— S. 439— Se« ACQUITTAE, 9 A. 134, 
F.B. 

(soaa)— S. 439— See ACT XVHI OF 1879, 
fi, 36, 21 A. 181. 
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(3083)— S. 439— See ACT VIII OF 1897, 
ss. 1 and 16, 28 C. 423 = 5 C.W.N. 211. 

(.3084)— S. 439— See ACT XV OF 1903, s. 7, 
36P.W.R. 1908 Cr. = 3 P.R. 1909 = 9 Cr. L.J. 
3. 

(3085)- S. 439— See PUNJ. ACT XX OF 
1891. ss. 42 (1) (f). 201, 109 P.L.R. 1909 = 23 
P.W.R. 1909, 2 P.R. 1910 Cr. 

(3086and 3087)— S.439(l to 4)— See CHARGE, 
21 C. 827. 

(3088)— S. 439— See CRIMINAL MISAPPRO- 
PRIATION. H P.R. 1908 = 27 P.W.R. 1908 = 8 
Cr. L.J. 250. 

(3089)— S. 439— See DEFAMATION, 6P.W.R, 
1910 Cr. = 10 P.R. 1910 Cr. 

(3090)— S. 439 (6)— See DISCHARGE, 8 
P.R. 1900 Cr. 

(3090-rt)— S. 439— See DISPUTE AS TO POS- 
SESSION OF IMMOVEABLE PROPERTY, A.W.N. 

1905, 260 = 3 Cr. L J. 48. 

(3091)— S. 439— See High COURT, JURIS- 
DICTION OF, 2 Weir 570, 4 M.H-C. App. w, 

2 Weir 569, 8 Bom. L.R. 851 = 4 Cr. L.J. 446 
= 1 M.L.T. 444. 


(3092)— S.s. 439 and 476 -See HIGH COURT, 
URISDICTION OF, 8 C.W.N. 73- 

(3093)— Ss. 439, 144— See HIGH COURT, 
UPERINTENDENCE AND POWERS OF, U 

. 127. 

(3094)— S. 439 —See PEN.VL CODE, ss. 302, 
14, L.B.R. (1872—1892), 241. 

(3095)— Ss. 439, 522— Sec RESTORATION OP 
ROPERTY, 27 A. 415=A.W.N. 1905, 19 = 2 
.L.J. 64 = 2 Cr. L.J. 24. 

(3096)— S. 439— See REVISION, 42 P.R. 188p 
r., 45 P.R.1885 Cr., 21 P.R. 1886 Cr., U RB- 
388 Cr., 31 P.R. 1890 Cr., 13 P.R. IS^l Cr.. 
) P.R. 1394 Cr., 124 P.R. 1866 Cr., 13 P.R. 
367 Cr., 10 P.R. 1869 Or.. 2 P R- 1889.18 
.R. 1902, 23 P.R. 1902, 23 P.R. 1903, 30 
)03, 8 P.R. 190J. 12 P.R. 1904, 22 P.R. 1904, 
> P.R. 1905, 5 P.R. 1906. 

(3097)— Ss. 439, 476— See REVISION, 34 
1 = 11 C.W.N. 125 = 4 Cr. L.J. 460, 
r. C. 895. 21 M. 124 = 2 Weir 593, 6 
17, F.B., 3 S.L.R. 66. Cr.. 4 L.B.R. 339-J 
r. L.J. 24, A.W.N. 1897, 54. 

(3098)— Ss. 439 (1 to 4), 488— See REVISIONp 
B.H.C. Cr. 81. 

(3099)— Ss. 439 and 520 — See REVISION, 27 
. 630= A.W.N. 1905. 139 = 2 Cr. L.J. 331. 

(3100)— S. 439— See SENTENCE, 142 P.D, 

. 1902. 

(3101)— S. 439— See SESSIONS JUDGE, 
jrISDICTION OF, 4 N.W.P. 6. 

(3102)_Ss. 439, 435— See SESSIONS JUDOB, 
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(3102.rt)— S. 439— See Nos. 68. 98, 3G1, 482, 
562, 676, 579, 592, 613, 774, 778, 798, 925, 926. 
927,929, 941,988, 1251, 1355, 1358.1377, 1407, 
1432, 1435, 1443, 1445, 1486, 1521, 1540. 1542, 
1659, 1582. 1592, 1605, 1628, 1663, 1696, 1706, 
1709, 1753, 1829, 1833, 1931rt, 1954. 1956, 1961, 
1966, 2024, 2076, 2169, 2198,2303,2393, 2535 
2539, 2540. 2545, 2552,2561. 2536. 2587, 2594, 
2634, 2650, 2653, 2671.2696, 2701, 2705, 2707 
2711, 2791, 2794. 2795, 2797. 2798, 2809, 2815! 
2817, 2823-a, 2324, 2832. 2833, 2834. 2835 
2836, 2838, 2839, 2840, 2841, 2842, 2843. 2844 
2845.2846. 2847. 2852, 2856. 2857. 2864, 2868. 
2873. 2875, 2889. 2897. 2899, 2900. 2901, 2902, 
2903, 2908, 2912, 2915. 2919, 2921. 2922, 2924 
2925, 2929, 2932. 2957, 3033, 3034. 3035, 3039. 
3040, 3041, 3043, 3046, supra, and Nos. 3187, 
3188, 3612, infra. 

8. 440 ( = 1882, 8. 440 ; 1872. b. 297). 

(3103) — S. 440- See CRIMIX.\L CASE, IOC. 
L.J. 80=3 Ind. Cas. 393. 

(3103-a) — S. 440 — See Nos. 98, 774, 1428 
1521, 1883, 1966, 2303, 2737. 2809, 2823rt, 2832 
2833, 2834, 2835, 2836, 2833. 2839, 2841, 2842 
2843, 2844. 2845. 2846, 2847, 2889, 2925, 3041, 
3043, supra, and No. 3612, infra. 

S. 441 ( = 1882. s. 441). 

(3103-5)— S. 441— See No. 1541, supra. 

—— S. 443 ( = 1882, 8. 443 ; 1872. s. 72, paras 
1 and 2. 74. para 1). 

(3104) — S. 443 -See EUROPEAN BRITISH 
Subject. 6 C. 83 = 6 C L.r. 463. 

(3105) — Ss. 443, 446, 453 — See JURISDIC- 
TION OF Criminal Courts, 4 A. 141. 

(3106) — Ss. 443 and 454— See MAGISTRATE, 
Jurisdiction of, 16 M. 308 = 2 Weir 579. 

S. 446 ( = 1882. 8.446; 1872, s. 74, para 2). 

(3106-a)— S. 446— Sec No. 3105, supra. 

— B.447( = 1882, 9.447; 1872, as. 75, para 
1.438, para 2). 

(3107) — S. 447 — See COMMITMENT TO SES- 
SIONS Court, a.w.n. issi. iso. 

(3108) — Ss. 447, 449— See TRANSFER OF 
CRIMINAL CASES. 29 B. 675 = 7 Bom. L.R. 
104* 

(3108-a)— S. 447— See No. 2058, supra. 

• S. 449 ( = 1882, 8. 449; 1872, a. 76). 

(3108-5)— S. 449— See No. 3108, supra. 

8. 450 ( = 1882, s. 451). 

( = CHm. Pro. Code, 1882, 
— European ” explained . — The word 
European” in s. 461 means a person born in 
Europe. 16 A. 88. 

= Crim. Pro. Code, 1832. 
.*^^)frEuropean British Subject^Sessions 
truil ^ial by mixed jury * — Even in cases of 
trials of European British subjects as accused, 
trials before Sessions Court must ordinarily be 


Crim. Pro. Code (Acta Y of 1898. X of 1882 
X of 1872. XXY of 1861 and YIII of 1869j 
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with the aid of assessors, unless they claim to 
bo tried by a jury, when they are entitled to 
have a mixed jury, and not a jurv consisting 
entirely of Europeans. 11 P.R. 1896 Cr. 

(3110-a)— S. 451— 5ee Nos. 2087, 2226. supra. 

S. 451, paras 1 to 8 ( = 1882. s. 451-A), 

paras 9 and 10 ( = 1882, s. 451B). 

(3111)— 5. ISJ (i ) — European British subject 

O ie<i by a jury . — An European 
British subject charged with an offence under 
s. 354, I.P.C.. a warrant case, when asked at the 
outset of the proceedings against him. did not 
wish to be tried by a jury. A charge was framed 
against him, and at his request certain witness- 
es who had l^en examined for the prosecution 
\vere ordered to be re-called for cross-examina- 
tion. At this stage of the trial, before a date 
had been fixed for the re-appearance of the 
prosecution witnesses asked for by the accused, 
an application was presented on his behalf ask- 
ing that he might bo trted by a jury. Held, that 
the mere fact that the accused, before the trial 
had begun, stated that he did not wish'for a 
jury, did not prevent him altering his mind after- 
wards. and claiming a jury within the time 
allowed by the section, and that the Magistrate 
should have allowed the application. 24 A. 511 
= A.W.N. 1902, 142. [i?., l P.R. 1908 Cr.=4 

P.W.R, 1908 Cr. =7 Cr. L.J, 274 = 1.36 P.L.R. 
1908] . 


(3112) Ss, 451, 127 ( = CriMi. Pro. Code, 
1872, ss. ]3f , 4SO)^Order by officer superior in 
7-ank to an officer hi charge of police station — 
Likelihood of breach of peace — Relevancy of 
opinion of policeman . — An order by a Deputy 
Commissioner of Police, who is an officer 
superior in rank to an officer in charge of a 
police station, directing the dispersal of an 
assembly of five or more persons likely to cause 
a disturbance of the public peace, is an order 
by a lawful authority within the meaning of 
F. 480. Whether a disturbance of the peace is 
likely to be caused must of necessity be very 
much a matlerof opinion, and the police officer, 4 
to whose discretion the law leaves the duties of 
dispersing assemblies, must of course act upon /Jr 
his own opinion, one way or the other ; if his 
opinion is relevant, the grounds upon which it 
IS based are also relevant. The l\ragistrat%^> 
himself must look to the surrounding circum- ^ 
stances and from his own conclusion, whether;* 
the acts committed were reasonably like^ « 
to lead to a breach of the peace. 7 B. 42. ‘ 

(3113) — S. 451 (9 ) — See EUROPEAN BRIT 
SUBJECT, 1 L.B.R. 158. 



(3114) — S. 451 { = Crim. Pro. Code, 1882, 
s. 451-A)— European British subject— Claim for 
trial by jury- Tra^isfer to another Magistrate. 
—Where the proceedings against an European 
British subject have reached the stage men* 
tioned in s. 461-A, and he has claimed a trial 
by jury, the District Magistrate is not compe- 
tent to transfer the trial to a Magistrate, before 
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whom no claim for such a trial could be made, 
and to deprive him thereby of his right. 2 P.R, 
1896 Gr. 

(3114-rt) — S. 451-A— See No. 2058, S7ipra^ 
(3114-5) — S. 451-B — See No. 2058, supra. 

S. 452 ( = 1882. s. 452; Act X of 1873, 


8. 37). 

(3115)— Ss. 462, 408, 401 {=Crim. Pro. 
Code, 1882, ss. 432, 408, 404) — Noii-European 
British subject Jointly tried with European 
British subject — Appeal . — A British subject, 
but not an European British subject jointly 
tried with a European British subject, is not 
entitled, under s. 452, to appeal to the High 
Court on a conviction by the District Magis- 
trate, the right of appeal to the High Court 
being given onlv to European British subjects. 
14 B. 160. [D., L.B.R. (1893—1900), 516]. 

S. 453 ( = 1882, s. 453 ; 1872, a. 83). 


(3116)— Ss. 453. 454 — See JURISDICTION OF 
Criminal Court, 12 B. 56i. 

(SilG-fl) — S. 453 — See No. 3105, supra. 

S. 454 ( = 1882, 8. 454; 1372, a. 84). 


(3117)— S. 434 ( = s. 434, Crim. Pro. Code, 
1882) — Cross cases of rioting — Procedure. — In 
cross cases of rioting, the Magistrate held the 
trial on “parallel lines ” — the witnesses for the 
prosecution in each case in turn were exarhined 
in chief, then followed their cross-examination 
also in each case in turn, and next such re- 
examination as was necessary — discharged the 
accused in one case, and called upon the 
accused in the other case to go into bis defence. 
Held, that Magistrate acted improperly, and a 
new trial should be ordered. 13 C.L.R. 27S. 
^Applied, 30 M. 233 = 2 M.L.T. 89 = 5 Cr. L.J. 
290 ; R., 8 C.W.N. ,344 ; D., 1 C.W.N. 426]. 

(3118) — S. 434 {=‘Crim. Pro. Code, 1882, 
s. 434) — Scope of the section. — The Magistrate is 
not bound, by virtue of the provision contained 
in the last clause of s. 454, Crim. Pro. Code, 
1882, to ask an accused person categorically 
whether he claims his right as an European 
British subject, much less is he obliged to ex- 
plain his rights to him as such subject. 5 P.R. 
1885 Cf. 

(3119)— S. 434 (=Crim. Pro. Code, 1872, 
s. 54) — European British subject — Waiver of 
right to be tried as such — Appeal, — An Euro- 
pean British subject, who has not claimed to 
be tried as such, cannot claim to appeal to the 
Chief Court as an Europeon British subject 
from his conviction. 17 P.R. 1878 Cr. 

(3120) — S. 454 { — Crim. Pro. Code, 1882, 
s. 454) — European British subject. — Where 
either the name or the personal appearance of 
the accused suggests that he may be an Euro- 
pean subject, the proper course for the Magis- 
trate is to question the accused as to his status 
under s. 454, Crim. Fro. Code. L.B.R. (1872 — 
1B92). 408. 
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(3121)— S. 454— WAIVER, 6 C. 83 = 6 C, 
L.R. 463. 

(3121-0)— S.454— See Nos- 3106, 3116, supra. 
S. 456 ( = 1882, 9.456; 1872, s. 81, paral). 


(3121-6) — S. 456 — See No. 2221, supra. 

S. 460 ( = 1882, 8. 460; 1872, 8. 234, 


para 1. cl. 2 ; 1861, s. 323). 

(3122)— Ss. 460, 309, 276, 284, m—See 
Sessions Judge, 3 W.R. Cr. Cir. 1. 

S. 463 ( = 1882, B. 463 ; 1872, a. 87). 

(3122-a) — S. 463 — See No. 166, SJipra. 

S. 464 ( = 1882. B. 464; 1872, 88.423, 424. 


para 3 ; 1861, s. 388). 

(3123)— 5s. 464, 466 {=Crim. Pro. Code, 
1882, $s. 464, 466) — Proceedings against persons 
of 7insound mind, — Where the Magistrate is of 
opinion that the accused is of unsound mind 
and therefore incapable of making his defence, 
ho cannot legally acquit him. But be is 
i bound to postpone further proceedings in the 
case, and either release him on bail or report 
the Ciise to Government. 2 Weir 581. 

(3124)— Ss. 464 and 466— Procedure in cases 
of lunatics. — The District Magistrate should, 
as soon as ho saw reason to believe that the 
accused was of unsound mind and consequent- 
ly incapable of making his defence, proceed 
according to ss. 464 and 466 of the Crim. Pro. 
Code. Again, he should take evidence as to his 
unsoundnes.s of mind at the time of committing 
the offence before he proceeds to acquit him on 
the ground that he did not know the nature of 
the act, or that be was doing what was either 
wrong or contrary to law. U.B.R. (1892-1896), 

Yol. I. 50. 

(3125) -Ss. 464, 466— Lunacy of accused-^ 
Procedure. — Magistrate who finds that an 
accused person was of unsound mind both when 
he committed the offence and at the 
the trial, should not coniinue the 
pass orders under ss. 464 and 466 of the Cnm. 
Pro. Code. It is not a trial in which a verdict 
of guilty or not guilty could be legally pro- 
nounced. A.W.M. 1900, 47. 

(3126)— Ss. 464, 466, 470 ( = Crim. Pro. 
Code, 1872, ss. 423, 424, 429)— Proceedings 
against lunatics.— Pin order making over an 
accused person to his brother for safe 
on the ground of the weak intellecb of tM 
accused cannot be passed upon the mere repw 
of the Civil Surgeon. If the order is made 
under s. 422, the Magistrate 
the Civil Surgeon as directed in s, 42^. « « 

is made under s. 429 (470). he sho^d det^ 
the accused in custody and report the case to 
Government. 2 Veir 560. 

(3127)— Ss. 464, 469, 465, 466 i^Cr w.Pra. 
Code, 1872, ss. 423, 424. 425, 
ings ageunst person incapable of 

— A neison who is incapable of making a 
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defence is not according to ss. 423 — 42G to be 
tried. Ss. 427, 428 and 432 (ss. 467, 4G8 and 
473 of the Code of 1898) provide for the trial 
of such an accused person when he is found to 
be capable of making a defence, and if tried 
under the former of those sections, he might 
be acquitted under s. 429 (s. 470). 2 Weir 581. 

(3128)— Ss. 464, 471 ( = Criwi. Pro. Code, 
1661, ss. 38H to 394) — Acetvsed person a lunatic — 
Course to be pursued — Rules embodying ss. 388 
to 394,— H a person charged with an offence | 
appear to be of an unsound mind, and incap;..- J 
hie of making .a defence when brought before a ; 
Magistrate, that officer, after ascertaining the I 
pnmrt facie truth of the charge, and making 
the enquiries prescribed in s. 388 of the Crim. I 
Pro. Code, regarding the state of mind of the I 
accused, if he consider the person to be of un- ! 
sound mind, is to stay all fuFthcr proceedings, i 

I 

IftheoScnce be bailable, the Magistrate inav ' 
release the party on sufficici>t security being ' 
given that he shall be properly taken care of. bo 
prevented from doing injury to himself or I 
others, and for his appearance when required. [ 
If the offence be not bailable, or if the required 
bail be not given, the accused must be kept in 
safe custody in such place as the Local Govern- 1 
ment shall direct. The Magistrate may at anv 
time, if ho has reason for believing that the j 
person is of sound mind, resume the investiga- \ 
tion ; but if the accused person, when again 
brought before the Magistrate, shall still appear \ 
to be of unsound mind and incapable of making I 
a defence, the Magistrate shall act as provided ' 
by ss. 388 and 390 : the course taken under [ 
s. 390 follow'ing. as a necessary consequence, 
the enquiry held under s. 388.’ If the offence j 
bo one triable by .a Magistrate, he should com- 
plete the trial. If he determines that the offence 
was committed by the accused in a sound state 
of mind, he should pass sentence on him 
according to law; if not, the Magistrate should j 
retain him in safe custody till the orders of the 
Local Government be received for his removal 
to and detention in a Lunatic Asylum. If the 
offence be not triable by the Magistrate, he 
niust, if the accused is in a fit state of mind to ' 
make a defence, complete his investigation .and I 
must commit him for trial. If, in the course j 
of the trial, the prisoner appear to be of unsound 
DMnd, the Sessions Judve must suspend proceed- 
ings, and follow the course prescribed by s. 389. 
Under no circumstances should a party accused 
of an offence, being at the time of unsound 
mind, and incapable of making a defencet bo 
examined by a Magistrate, or committed for ' 
trial. 1 W.R. Cr. Cir. 1. 

(8129)— S. 464— See ACCUSED, IIP.R. 1894 
Or. 

(3180)— 8. 464— See INSANITY, A.W.N. 

1905. 2. 

(3130-a):^S. 464— See Nos. 2316, 3079, supra, 

97 


1 Grim. Pro. Code (Acts Y of 1898, X of 1882, 
' X of 1872, XXY of 1861 and YIII of 1869) 
— continued. 

S. 465 f = 1882. s. 465 ; 1872. ss. 45, 425 ; 

1861, 8. 389), 

(3131) — S. 465 ( = C»'i7«. Pro. Code, 1883, 
s. 465)—Poiver of Sessions Judge, — A Sessions 
Judge has no power to stay proceedings and to 
direct an enquiry as to the state of anaficused’s 
mind, because it appears to him “problematic,” 
whether the accused is capable of making a 
defence. In such cases, the proper procedure 
to bo followed is provided for in s. 4G5. 2 Weir 
137. 

(3131-n)— S. 465 - See Nos. 1331. 2077, 2323, 
3127. supra. 

S. 466 ( = 1882, B. 466 ; 1872, s. 426; 1861, 

8. 390). 

(3132)— S. 4G6— See IX.SANITY, 2 C. 356. 

(3I32-a)— S. 466— SeeNo.s. 3079, 3123, 3124, 
3125, 312G, 3127, supia. 

S. 468 (=-1882, s. 468 ; 1872, s. 428 ; 1861. 

s. 392). 

(3133i— S. 468— See FALSE EVIDENCE, 6C. 
440 = 7 C.L.R. 330. 

S. 469 ( = 1882. 8. 469 ; 1872, 8. 424, paras 

1 and 2). 

(3133-n) — S. 460 — See No. 3127, stijira. 

S. 470 (= 1882, 8. 470 ; 1872, a. 429; 1861, 

8. 393). 

(3134) — S. 470 { = Crim. Pro. Code, 1883, 
s. 470) — Insanity — Medical evidence. —When 
the prisoner killed his brother-in-law, there was 
apparently no enmity or quarrel between thorn, 
and the only motive given out by the prisoner 
was that he might be killed by the .authorities 
and get to heaven, held, that the opinion of a 
medical witness would be necessary. It was 
directed that the prisoner should* bo placed 
under the supervision of the Medical Olficer in 
charge of the jail who was to send report after 
one month’s observation. Held by Turner, C. 
J. — If wc are to accept the explanation of the, 
motive as truly representing the thoughts of 
the prisoner at the time he committed the 
offence, his case doe.s not fall within the legal 
definition of unsoundness of mind sufficient to 
excuse a crime. That definition has always 
been regarded by medical science as excluding 
cases in which a person of unsound mind 
ought to be dealt with as a lunatic and not as 
a criminal. 2 Weir 583. 

(3135)— Ss. 470, 471 ( = Crim. Pro. Code, 1883, 
ss. 470, 471) — C rime committed . while suffering 
from temporary inanity. — Where a Magistrate 
finds, after examination of some of the prosecu- 
tion witnesses, that the accused committed the 
offence, while he was suffering from temporary 
insanity, he should act under ss. 470, 471 of 
the Code. He is not competent to discharge 
him under s. 253, if it doe.s not appear that the 
accused is of unsound mind at the trial. 2 
Weir 582. [Ji., 17 C.P.L.R. lia] . 



1539 


THE ALL INDIA DIGEST. 


1540 


Crim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872, XXY of 1861 and YIU of 1869) 
— continued. 

(3130— S. AlO—Sce J URISDICTION OF ClVIL 
AND Criminal Courts, G C.L.J. 713 = 0 
Cr. L.J. 405. 

(3137)— Ss. 470 and 471— See UNSOUNDNESS 
OF MIND, L.B.R. (1893—1900), 630. 

(3137-a) S. 470 — See Nos. 1636, 3126, supra. 

S. 471, paras 1 and 2 ( = 1882, s. 471; 1872, 

8. 430; 1861, s. 394); para 3 ( = 1882, 
s. 475 A) ; para4 ( = 1882. s. 473-B). 

(3138)— Ss. 471. 47Z-See ACT I OF 1877, 
s. 42, 22 W.R. 329. 

(3138-rt)— S. 471— Sre Nos. 1331. 1636, 3128, 
3135, 3137, supra, 

S. 473 ( = 1882, 8. 473 ; 1872, s. 432 ; 1861, 

8. 395, cl. 2). 

(3138-5) — S. 473 — See No. 3138, supra. 

S. 474 ( = 1882, 8, 474; 1872, s. 433; 1861, 

8. 395, cl. 3). 

(3139) — Ss. 474, 476- Sre PER.IURY, 4 X. 
LJ. 811 = 7 Cr. L.J. 3 = A W.N. 1908. 22. 

S. 476 ( = 1882. 8. 476 : 1872, ss. 471, 477 ; 

1861, 88. 171, 176). 

(3140) — iS. 4?6 ( = Crim. Pro. Code. 1872, 
s. 472) — Scope of. — It is only in cases exclu- 
sively tri.ablc by the Court of Sessions, that the 
Judge is empowered to commit, or hold to bail 
and try an accused person charged with the 
offences mentioned in ss. 467, 469, 471. In 
cases of a light nature, such as, cases of giving 
false evidence, not triable by the Court of Ses- 
sions exclusively, all that the Judge isempower- 
ed to do, is to send the case for enquiry to any 
Magistrate, having power to try or to commit 
for trial the accused person under s. 471. The 
words “commit the case itself ” occurring in 
s. 471, do not mean that the Court of Sessions 
may commit the case to itself. 3 C.L.R. 599. 

(3141) — S. 476 applies only to offences refer- 
red to in s. 195, when such offences are com- 
mitted before the Court which makes the order, 
or are brought to its notice in a judicial pro- 
ceeding. Where the offence of giving false evi- 
dence was committed before a Deputy Magis- 
trate, the District Magistrate could not, on 
making a local inquiry, order the prosecution 
of the offender, when the offence was not 
brought to his notice in a “ judicial proceed- 
ing.” 9 C.W.N. 1030 = 2 Cr. L.J. 851. 

(3142)— Ss. 476. 195 ( = Crim. Pro. Code, 
1882, ss. 476 and 195) — Scope of the sections — 
Sanction given on motion of Court. — Proceed- 
ings taken by a Court under s. 476 operate of 
themselves to set a prosecution in motion 
without the necessity of any other complaint, 
the Court itself being the complainant. But 
it is otherwise with a sanction granted under 
9» 195. This has no effect at all, unless a 
complaint is formally made in pursuance of the 
sanction, and if no complaint is made within 
six months, the sanction itself expires. The 
proceedings of a Court recording a sanction, 
presumably under s. 195, which has not been 


Crim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

granted upon the petition of any person, but 
on the mere motion of the Court, cannot be 
viewed as taken under s. 476, when no prelimi- 
nary inquiry is either taken or dispensed with, 
when no steps are taken to ensure the attend- 
ance of the accused before the Magistrate and 
when the proceedings are forwarded to the 
District Magistrate, but not to the nearest 
Magistrate of the first class. 2 Weir 589. 

(3143) — S. 476 — Persons competent to pass 
order under s. 476. — Orders under s. 476 can bo 
passed only by a civil, criminal, or revenue 
Court. But an order which purported to be 
one passed as by a “ Divisional Officer," that is 
to S(iy, by the Deputy Collector to whom a 
Tahsiidar, before whom the alleged false state- 
ment was made, was subordinate, was held to 
he ultra vires. 2 Weir 598. 

(3141) — S. 476 — Order under section when to 
he made. — Where a m.atter has not come 
within the cognizance of a Magistrate, in the 
course of any judicial proceeding, an order 
under 8. 476 cannot be made. 2 C.L.J, 612 = 

3 Cr. L.J. 81. 

(3145)— S. 476~Necessary conditions for 
instituting proceedings under the section . — 
Before proceedings under s. 476 can be 
instituted, there must be direct evidence fixing 
the offence upon the persons whom it is sought 
to charge, either in the course of the preliminary 
enquiry held by the Magistrate, or in the 
earlier proceedings out of which the enquipr 
arises. It is not sufficient that the evidence in 
the earlier case may induce some sort of snspi- 
cion that these persons had been guilty of an 
offence ; but there must be distinct evidence of 
the commission of an offence by such person. 

16 C. 730. [F., 23 C. 532 ; R. and D., 20C. 474; 
i?.. Rat. Un. Cr. C. 701, Rat. Un. Cr.C. 896J. 

(3146)— 5. 476— Order under s. 476, whether 
a proceeding. — An order under s. 476 is a 
proceeding, and a criminal proceeding, if it is 
an order made by a Criminal Court. It di^ts 
the prosecution of a person after a judicial 
enquiry. 34 C. 42 = 11 C.W.N. 125 = 4 Cr. L.J. 
460. 

(3147)— 5. 476 {= Crim. Pro. Code, 1872, 
s. 471) — Order under section — Preliminary e^ 
quiry — Shoioing cause against. — An 
under s. 471 is not necessarily bad. because the 
Court acting under the section, 1^ not held 
a preliminary enquiry before sending the caee 
to the Magistrate for enquiry. T^e law re- 
quires only such prelimin.ary enquiry as 
be necessary. Where a Munsiff sent. Md er 
s. 471, to a Magistrate, a proceeding embody 
ing the facts of a case tri^ before him,^ 
charging both the parties to the suit for 
and producing false evidence, and where tbwe 
was nothing to show that any enquiry 
Munsiff could have made would have put tn® 
Magistrate in a better poeitum, the omi»®n 
to hold a preliminary enquiry before am cling 
fche for trial was not bM. A. 62. 
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(3148) — Ss. 476, 195. — If a Sessions Judge is 
of opinion that there is ground for inquiring 
into any offence referred to in s. 105. Grim. 
Pro. Code, committed before himself or brought 
to his notice in the course of a judicial proceed- 
ing, his action must be taken under s. 47G, and 
the accused should be given an opportunity to 
show cause against such order. 2 Weir 587. 

(3149) — S. 476 — Powers of Magistrate under 
this section — A Magistrate has no power to act 
suo motu under s. 476 after the case in which 
the alleged offence has been committed has been 
closed by his predecessor without any action 
being taken under the section. 2 Weir 597. 
iR.. 17 M.L.J. 584=3 M.L.T. 79 = 7 Cr. L.J. 
64 = 31 M. 140]. 

(3150) — S. 476— Powers of Magistrate after 
transfer. — A ilagistrate who, after trying a 
case, has been transferred from the charge of 
the particular Court in which the case was 
tried to some other duty in the same district, is 
not competent to make an order under s. 476 
in respect of a case which he tried as a presiding 
officer of such Court. 1 A. L.J. 315. F., 

3 A.LJ. 825 = A.\V.N. 1906,201=4 Cr. L.J. 
140], 

(3151) — S. 476 — Opinion of oj^cer ordering 
prosecution — Superior Court interfering . — 
Whore a Munsiff. having been directed by the 
District Judge, sanctioned prosecution of a 
party under s. 476, Grim. Pro. Code, and it 
appeared that the case did not come before the 
Judge in the course of a judicial proceeding, 
and that the offence was not committed before 
him, held, that the order was without jurisdic- 
tion. 6 A.L.J. 924. 

(3152) — S. 476 — Order of Subordinate Court, 
under s. 476 — Powers of High Court. — It is 
competent to the High Court, in the exercise of 
its revisional jurisdiction, to interfere with an 
order of a Subordinate Court made under 
n. 476, directing the prosecution of any person ! 
for offences referred to in the section. 26 B. 785 
=4 Bom. L.R. 618. [iJ., 26 A. 249 = A.W.N. 

1904, 15. U.B.R. 1907, 1st Qr.. Cr. P.C., 1 
= 6 Cr. LJ. 25. 3 L.B.R. 234, 7 P.W. 

R. 1908 Cr. = 103 P.L.R. 1908 = 5 P.R. 1908 
Or. = 7Cc. L.J. 281. 4 M.L.T. 404 = 19 M.L.J. 
42 = 32 M, 49=9 Or L J. 41, 35 C. 909]. 

(3158) — S. 476 — Necessity for notice . — For the 
purposes of s. 476. neither notice to show cause 
why the party should not bo sent before a 
Magistrate for trial, nor a preliminary enquiry, 
is indispensable. 7 Bom, L.R. 84 = 2 Cr. L. J. 
64. 

(8151) — S. 476 — Court — Income Tax Collector 
— Sanction by the Income Tax Collector — 
Revision by the High Court . — The Income Tax 
-Collector is not a Court within the meaning of 
-s. 476 of the Code. 8 Bom. L.R* 477 = 4 Cr. 
L.J, 84, ilHss., 3 S.L.R* 66 Cr.] . 

(3155) — S. 476~Indian Penal Code (Act XTj V 
8. 193 — Examination of accused on oath 
■^Perjury — Sanction toprosecute . — A complaint 


Crim. Pro. Code (Acts Y of 1896. X of 1882, 
X of 1872, XXV of 1861 and Vlll of 1869) 
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was preferred ag.^inst the petitioners for Criminal 
Breach of Trust. The Magistrate examined 
the complainant on oath in support of the 
j allegations made in the plaint. Ho next 
' examined the petitioners on oath, ajul, being of 
opinion that they had perjured themselves, he 
I granted, under s. 476 of the Crim. Pro. Code, 
a sanction to prosecute the petitioners. Held, 
that the Jlagistrate was not justified in 
' examining the petitioners on oath ; his pro- 
ceedings were irregular and illegal and bis order 
under s. 476 of the Crim. Pro. Code was ultra 
I vires. 8 Bom. L.R. 587 = 4 Cr. L.J. 165. 

(31561 — S. 476 — Prosecution under s. 471, 
Crim. Pro. Code, lS72 = Civ. Pro. Code, 1$62, 
s. 643, — A prosecution under s. 471 (Crim. 
Pro. Code, 1872 = s. 476 of the Code of 1898) 
is quite a different thing from one instituted 
by a private party on sanction. In the former 
case, the responsibility is entirely on the Judge 
sending the case before the Jlagistrate. The 
High Court quashed the proceedings in this 
case in the exercise of its revisional powers. 1 
C. 450. (23 W. R. Cr. .39, R.). {f?., 7 C. 208, 
13 B. 109 and 384 ; P., 16 C. 730}. 

(3157) — S. 476 — Deputy Collector acting 
under Latul Acquisition Act — Proceedings of the 
Deputy Collector — Authority to requ-ire verified 
petition — Power to sanction prosecution for 
perjury. — A Deputy Collector acting, under the 
Land Acquisition Act, is not a judicial Officer, 
nor can be bo regarded as a Revenue Court 
within the meaning of s. 476 of the Code. The 
proceedings of the Deputy Collector, under the 
Land Acquisition Act, are not regulated by the 
Code of Civil Procedure. He is not entitled to 
require a petition under the Land .Acquisition 
Act put in before him to be verified in accord- 
ance with the Code, so as to make any false 
statement punishable as perjury. For these 
reasons a Deputy Collector has no power to pass 
orders under s, 195, sanctioning the prosecution 
of certain person for giving fal.eo evidence in 
relation to proceedings taken by him under the 
Land Acquisition Act. Further, the Deputy 
Collector is not in a position to pass any final 
orders in the matters of the value of the land or 
the right to claim the price fixed. A party 
dissatisfied can claim a reference to the Civil 
Court whoso duty it is to settle the matter judi- 
cially. Therefore to subject parties claiming 
the right to such reference to a criminal prosecu- 
tion, when the matters, on which the Deputy 
Collector bad formed an opinion as a Revenue 
Officer under the Land Acquisition Act, must be 
submitted for the determination of a Court, is 
obviously premature and improper a^d is almost 
certain to operate very prejudicially towards 
them in the trial before the Civil Court. 27 0. 
820. [F., 30 C. 36; R., 8 O.C. 118; D., 187 

P.L.R. 1905 = 44P.R. 1905 Cr.=30r.L.J. 128.} 

(3158) — S. 476 — Offence committed before one 
Munsif — Prosecution ordered by another — Vali- 
dity. — An affidavit which was sworn to by the 
, petitioner was filed before an additional Munsif 
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' in a suit ponding before him. That officer was 
transferred, and the suit was made over to the 
second Munsif ; but the miscellaneous proceed- 
ing in which the matter contained in the affida- 
vit was the subject of inquiry was continued by 
the first Munsif who ordered the petitioner to be 
prosecuted under s. 476, Crim. Pro. Code. 
Held, that such an order can only be passed 
by the officer before whom the affidavit was 
filed, and that as the affidavit in this case was 
filed before the additional Munsif. the first 
Munsif had no jurisdiction to make the order. 
35 C. 114 = 7 Cr. L.J. 134. 

(3159) — An order for prosecution passed by a 
Munsif, when the alleged offence of perjury 
was committed before his predecessor in , office, 
does not fall within s. 476 cf the Code. 9 i 
C.W.N. 859 = 4 Cr. L.J. 209. [F., 2 M.L.T. 
208 = 11 C.W.N. 568 = 5 C.LJ. 508 = 5 C.'.L. ' 
J. .398 = 35 C. 651; i?., 5 C.L.J. 176 ; D.. 33 C. : 
193 = 3 Cr. L.J. 365 ; Doubted, 11 C.W.N. 119 : 
= 4 Cr. L.J. 454] . | 

(3160) — S. 476 — Indian Penal Code, ss. 214, ; 
219, 103 and 210 — Power of Conrt to order 
prosecution binder $. 476, Crim. Pro. Code — ! 
Execntion-proceedingst whether judicial proceed- 
jur/s.— The powers conferred by s. 476. Crim. 
Pro. Code, can only be exercised if the offences 
in respect of which a prosecution is ordered, 
have come to the cognizance of the Court in 
a judicial proceeding. Execution proceedings 
subsequent to the trial of a suit arc not judicial 
proceedings. 35 C. 133 = 7 Cr. L.J. 159. 

(3161)— The offence of making a false state- 
ment in a case, regarding the illegal release of 
cattle brought to the notice of an appellate 
Magistrate on the revenue side, cannot be said 
to have been brought to the notice of the Magis- 
trate in the course of a judicial proceeding. 

2 Weir 598. 

(3162)— S. 476 — Offence coming to the notice 
of Court in the course of a judicial proceeding, 
what amounts to . — Where a Magistrate, to 
whom a case had been transferred, ordered the 
prosecution of a witness for giving false evi- 
dence before the original Court, but that depo- 
sition was not put in evidence in the trial | 
before the second Magistrate, nor was the per- | 
son himself examined, held, that he could not 
direct the prosecution of the witness, as the 
offence did not come to his notice in the course 
of a judicial proceeding. 2 Weir 598. 

(3163) — S. 476 — Poiver of interference of 
High Court exercising civil jurisdiction- Civ. 
Pro. Code, s. 623 — S. 15, Charter Act— Consi^ 
ffei’atiojis to be had in regard to exercising 
revisional jurisdiction of High C<nirt~~Stay of ; 
'criminal pr'oceetiings pending a civil appeal — 
.CoJiditions mider whi^i stay can be made,— In 
a prdba^ case before a District Judge,* the 
^present petitioners, aiiiohg 'others,* opposed the 
grant of probate. The District Judge, affier 
•hearing the evidence of both tie parties-, held 
•that th& wai'i^pounded had beeh duly executed 
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and that the petitioners had conspired to 
prevent the grant of probate and had given 
false evidence in furtherance of that conspiracy. 
He. thereupon, instituted proceedings against 
j the petitioners, under s. 476, Crim. Pro. Code, 
t and directed their prosecution, under s. 193, 
I.P.C., in respect of the false statements made 
by them. th.at it was doubtful whether 

the High Court, exercising civil jurisdiction, 

I til criminal proceedings, that no 

case had been made out for the interference of 
I the High Court, under s. 622, Civ. Pro. Code, 

, and that the provisions of s. 15 of the Charter 
’ Act did not appear to give the High Court power 
to interfere in the case. Held, also, that the 
High Court must have regard to the nature of 
the rcvisional jurisdiction and must not, in a 
ca.<e arising under s. 476, any more than in any 
other case, allow, what would virtually be, an 
appeal from the order of the Court below. 
Held, further, that where the Court below, 
being asked to postpone passing orders, under 
s. 476, Crim. Pro. Code, until the disposal of 
the appeal to the High Court, refused to do so, 
but thought it fit. in tbeinterests of justice, to 
take immediate action, the High Court ought 
not to stay proceedings, merely on the ground 
that a civil appeal is pending before it. 35 C. 
909. 

(3164) — S. 476 — Order for prosecution— Com- 
plaint before Police, proved false — Enquiry by 
Deputy Magistrate — Order for prosecutic7i by 
I Dep^Uy Magistrate — Jurisdiction — Judicialpro- 
ceeding.-\ complaint lodged with the Police was 
reported false. The District M.agistrato there- 
upon directed an enquiry, which was held by a 
Deputy Magistrate, who also considered the 
c.ase to be false. The l^istrict Magistrate, then 
passed final orders on the Police report, inti- 
mating that the complaint was false and direct- 
ing the prosecution of the person, who had 
lodged the complaint, for an offence under 
j s* 211 of the Penal Code, jETefd, that the order 
I for prosecution was without jurisdiction ns it 
w.as passed with regard to a matter, which did 
not come up to his cognii^ance in the course of 
a judicial proceeding. 10 C.W.N. 30 = 33 C. 30 
= 3 Cr. L.J. 125. [F., 7 C.L.J. 371 ; D., A.W. 

N. 1907. 283 = 6 Cr. L J. 396 = 30 A. 52 = 4 
790]* 

(3165)— S. 476— Order for prosecution— Pro- 
ceeding in execution of decree — Attachment 
Obstrtiction — Judicial proceeding . — A decree- 
holder, proceeding to execute n warrant of 
attachment of the moveable properties of judg- 
ment-debtor issued by a Munsif, was prevent- 
ed by the judgment-debtor and several other 
persons who beat the decree-holder and threaten- 
ed to beat the peon. The peon reported the 
matter to the Munsif and the decree-holder 
also complained before him. The Munsif. 
after holding an enquiry, ordered the prosecu- 
cution of the offenders under s- 183 of the 
Penal Code. Held, that the Munsif bed 
-power, under -s. '476, Crim. Pro. Code, to direct 
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the prosecution, as the facts did come to his i 
knowledge while he was engaged in a judicial 
proceeding, namely, in a proceeding in an exe- 
cution-case which had not been 6nally disposed i 

of. 10 C.W.N. 55 = 3 Cr. L.J. 142. 

(3166) — In execution of a decree for money, 
attempt was made by the officers of the Court ' 
to attach and seize the moveables of the judg- ■ 
ment-debtor. Resistance was thereupon offered 
by persons present on the spot. The Court 
held an enquiry, and under s. 476, Crim. Pro. 
Code, directed the prosecution of the persons 
who had offered resistance. Held, that an 
execution proceeding is a judicial proceeding. ‘ 
and the resistance having taken place and 
having been brought t ) the notice of the Court ; 
in the course of such proceeding, the order 
under s. 476 was made with jurisdiction. 10 C. 
L.J. 450. 

(3167) — S. 476 — Perjury — Indian Penal , 
Code {Act XLVof IS60), s. 103 — Prosecution for t 
Tperjury— Propriety of order for, by the appellate \ 
Court. — It is an unusual and not a proper pro- | 
cedure for an appellate Court, which did not 
hear the evidence, to order the prosecution for 
perjury of a witness for making false statements 
in his deposition in the lower Court on mate- 
rials in support of the prosecutiou, which were 
not before the lower Court and which the wit- 
ness had no opportunity of explaining while in 
the box. 10 C.W.N. 10*91=4 Cr. L.J. 219. 

(3168) — S. 476 — Duty of Criminal Court to 
give ejf^t to final judgment of Civil Court . — 
Where in a suit on .a registered bond alleged to 
have been executed by the defendant, the 
Munsiff held, notwithstanding the denial of 
execution of the bond by the defendant, 
that the bond was genuine, and directed bis 
prosecution under s. 476, Crim. Pro. Code, for 
an ofience under s. 193, I.P.C.. and on appeal 
the judgment of the Munsiff was reversed by ) 
the Sub- Judge who held that the bond was not t 
genuine and the defendant had not executed 
it. Held, that the result of the judgment of the 
appellate Court must be taken to be, that the 
order for the prosecution of the defendant was 
not maintainable, and that the conviction of 
the defendant by the Criminal Court ought to 
bo set aside by the High (3ourt, although he 
did not move the High Court to quash the pro- 
^edings against him as soon as the judgment of 
the Sub-Judge was pronounced. 12 C.W.N. 1= i 
8 C.L.J. 703. 

(3169) — S. 476 — Order for further inquiry — 
Prtal, by whom to be held, — S. 476 requires the 
^urt, after making any preliminary inquiry 
that may be necessary, to send the case for 
inquiry or trial to the nearest Magistrate of the 
first class. 1 C.L.J. 630 = 2 Cr. L.J. 656. 

(8170) — S, 476 — Petuil Code, s. 293 — Pro- 
J^xely of taking proceedings under s. 476, Crim. 

Code, -until final or^rs are passed in the 
in which the offence is committed . — Proceed- 
ings under s. 476, Crim. Pro. Code, should 


not be taken against a person for giving false 
evidence or fabricating false document under 
s. 193. Indian Penal Code, until the case, in 
which the said evidence was given or such docu- 
ment was used, has been finally decided. 3 
C.L.J, 302 = 3 Cr. L.J. 303. 

(3171) — S. 476, pou-er to talce ijroceedings 
it7ider, given to the Court and not to the individual 
Magistrate.— ‘On the discharge of the accused 
in a criminal case, the Magistrate who tried 
the same, granted siinction for prosecuting one 
of the complainant’s witnesse.s for perjury. A 
complaint, for the ofience, was preferred there- 
on by the accused, but it was rejected as uot 
properly stamped. Subsequently, the Magis- 
trate, who granted the above sanction was 
succeeded by another, who directed the prosecu- 
tion of the said witness and certain othersunder 
s. 476 of the Code- Held that the new 
Magistrate w’as competent to pass the above 
order, since the power provided for by the 
above section is one conferred on the Court 
as such and not on the individual Magistrate 
presiding. Nor could the fact, that a complaint, 
presented after the sanction, happened to be 
rejected as unstamped, in any way, bar the 
jurisdiction of the Court to proceed under s.476. 
29 M. 331 = 4 Cr. L.J. 175. [H., 17 M.L.J. 
534 = 3 M.L.T. 79]. 

(3172) — 6 '. 476 — Order under the section — 

I Time for jiiaking such order. — Held, (by the 
( Full Bench Miller, J., dissctifin//) that an order 
I under s. 476 of the Code should be made either 
at the close of the proceeding, or so shortly 
thereafter, that it mav be reasonablv said that 
the order is part of the proceeding. The history 
of the section and the case-biw on it arc consi- 
dered in detail. 17 M.L.J. 564, F.B. = 3 M.L.T. 
79=31 M. 140 = 7 Cr. L.J. 54. 

(3173) — Although the Full Bench of the 
Madras High Court has decided in a case report- 
ed in 3 M.L.T. 79, that an order under s. 476 
should be made cither at the close of the proceed- 
ings or so shortly thereafter that it may be 
reasonably said that the order is part of the pro- 
ceedings yet, the reasons for holding the oppo- 
site view are so strong, that it would be desirable 
that the question is further considered by the 
Full Bench. 4 M.L.T. 269. 

(3174) — Held, by the majority of the Full 
Bench (Miller, J., dissentiente) that an order 
under s. 476, Crim. Pro. Code, should be made 
either at the close of the judicial proceedings 
or so shortly thereafter that it may reasonably 
be said that the order is part of the proceedings,' 
and that an order passed under s. 476 of the 
Criminal Procedure Code after the termination 
of the judicial proceedings was passed without 
jurisdiction. 9 Cr. L.J. 41=4 M.L.T, 404 = 19 
M.L.J. 42 = 32 M. 49. 

(3175) — An order under s. 476, Crim. Pro, 
Code, is one made without jurisdiction, in the 
absence of anything to show that the order wa^ 
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part of the proceedings in the trial in which the. 
alleged offence was committed. 6 U.L.T. 92 = 

2 Ind. Gas- 425. 

(3176) — S. 476 — ‘"Nearest Magistrate." — The 
word “nearest” ins. 47G must be construed 
reasonably. The word does not necessarily 
refer to the Head-quarters of the ^lagistrate, 
but has reference to the area of his jurisdiction. 

2 Weir 590. 

(Sill)-’ s. 476 { = Crim. Pro. Code, 1882, 
s. 476) - histituticni of proceedings under section 
hy anofficer of Court. — A Court is empowered by 
s. 47G to send a case referred to in s. 195 and 
brought to his notice in the course of a judicial 
proceeding for inquiry or trial to the nearest 
first class Magistrate; but he is not precluded 
from sanctioning the institution of a complaint 
by an officer of his Court. 2 Weir 596. 

(3178) — S. 476 — Civil Courtordering enquiry 
by Magistrate — i?rfjsio » — Jurisdiction of Chief 
Court. — Where theDt. Judge, being of opinion 
that forgery of a document on the record of a 
civil case before him was committed either by 
the plaintiff or the defendant, passed an order 
under s. 47G of the Code, required both the 
parties to furnish bail and sent them to the 
^lagistrate for enquiry with a view to prosecu- 
tion of the guilty per.son and the case wa.s sub- 
mitted for revision by the Sessions Judge to the 
Chief Court under s. 438 of the Code. Held, 
that the order was illegal and must be set aside 
on revision. That the Chief Court is competent 
to interfere in revision with the order of a Civil 
Court passed under s. 476 of the Code. 163 P. 
L.R. 1905 = 3 Cr. L.J. 73. 

(3179)— 5. 476— “ Court" — Swccessortn o^ce, 
whether can take action uiuier — Jurisdiction . — 

It is only the individual Magistrate, before 
whom the offence was committed in Court, who 
can take action under s, 476, Crim. Pro. Code. 

6 P R. 1909 Cr. = 104 P.L.R. 1909 = 10 Cr. L. 

J. 158 = 2 Ind. Gas. 812. | 

(3180) — S. 476 — Petition to Collector under 
s. 25, Income Tax Act— Judicial proceedings . — 

A Collector acting under Chapter IV of the j 
Income Tax Act is a Revenue officer, and his 
proceedings are judicial proceedings within the 
meaning of s. 476, Crim. Pro. Code. In this 
respect, the Income Tax Act differs from the 
Laud Acquisition Act. 44 P.R. 1905 Cr. = 
187 P.L.R. 1905 Gr. =3 Cr. L.J. 128. (24 M. 
121, B. ; 27 C. 820, D.). 

(3181) — S, 476 — Witness at Sessions trial 
contradicting evidence given before the Magis- 
trate, when Hedge coxild order prosecution of, for 
false evidence. — The accused, when examined 
as a witness before the Court of Session, stated, 
to that Court that she bad given false evidence 
before ]bhe committing Magistrate under threats 
and coercion, and thus contradicted the above 
evidence previously given by her. Held, it was 
not competent for the Sessions Court to order, 
as it did, the trial of accused for perjury, with:- 
out specifying which of the . depositions made 


by the accused was false, especially because 
there was n.othing on the record to show that 
the J udge was satisfied that the evidence given 
before himself was false. 3 L.B.R. 204 = 4 Cr. 

L.J. 469. 


(3182) — S. 476 — Stay of cHminal proceedings 
pending civil suit between the parties— Ordi- 
nary prosecution under ss. 182 and 211, Indian 
Penal Code — Report to police of theft when no 
theft took place — Suspicion against opposite 
party. — The petitioner laid an information to 
the Police to the effect that there had been a 
burglary in his house. The Magistrate directed 
judicial enquiry by a Deputy Magistrate who 
came to the conclusion that the report of bur- 
glary was false and submitted his report to the 
Magistrate who ordered the prosecution of the 
petitioner under s. 211, Indian Penal Code. 
That order was set aside by the High Court, 

I as being made without jurisdiction, and the re- 
I cord was returned to the Deputy Magistrate, 

' who again enquired into the matter and ordered 
the prosecution of the petitioner under ss. 182 
' and 211, Indian Penal Code. Held, that 
I this order is illegal under s. 476, Crim. Pro. 
i Code. No hard and fast rule can be laid 
down to the effect that a criminal trial or 
enquiry should of necessity be stayed simply 
because a civil suit has been instituted between 
the parties in which some or all the mattere 
materially in issue in the criminal case would 
have to be determined, until the civil litigation 
was finally decided. A Court may well hesi- 
tate to give sanction to a private individual 
to prosecute his adver.sary for an offence 
alleged to have been committed during the 
I pendency of a civil litigation. But it is 
I very desirable in the ends of justice ,^hat 
I when a competent Court has taken upon itself 
I the responsibility of ordering prosecution 
under s. 476, Crim. Pro. Code, that that 
prosecution should be entertained as speedily 
as possible while the evidence on both sides 
is fresh. Where the petitioner reported to 
the Police the fact of a theft having taken 
place in his house, and although he did not 
name any one as being the actual offender, yet 
he stated his suspicion that the opposite 
had instigated it, and it was found by the Court 
that as a matte>* of fact there was no theft at 
his house as alleged by him: Held, that the 
Court was quite justified in ordering the pr<> 
secution of the petitioner under ss. 182 and 
211, Indian Penal Code. 11 Cr. L.J. 4=4 Ind. 
Cas. 489 = 13 C W.N. 398. 


(3183)— 5s. 476, 190 and 295— Preside^ 
Magistrate — Magistrate, First class 
lure.—K Presidency Magistrate does not tau 
vitbin the definition of a Magistrate of 
slass as used in s. 476 of the Crim. Pro. Cod®, 
L898. Where therefore, A Pr^idency Magis- 
ratc has ground for inquiring into 
eferred to in s. 196 of the Crim. Pro. 
md committed before him or brought mder 
ds notice in the coarse of a judicial proceeding. 
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the only course which he can adopt is either to 
commit the case to the sessions or have the 
complaint filed uuder s. 190 read with the 
provisions oi s. 195 of the Crim. Pro. Code. 9 1 

Bom. L.R. 1160 = 6 Cr. L.J. 326. | 

I 

(3184) — Ss. 476, 192 ami 202— Proceeding 
■under s. 476 — Competency of Magistrate to 
whom a case is sent for inquiry and report to 
institute. — Where a ilagistrate, after taking 
cognizance of a case on a petition of complaint, 
sent it to another Magistrate for inquiry prior 
to the issue of process against the accused, and 
the latter Magistrate made the inquiry, exa- 
mined witnesses, and came to the conclusion 
that the case was false, and then took proceed- 
ings under s. 470, Crim. Pro. Code, against 
the complain.ant and committed him for trial 
under s *211, I.P.C. Held, whether the case 
was transferred to the latter Magistrate under 
the provisions of s. 492, or s. 202. Crim. Pro. . 
Code, as bo, in carrying out the order received 
with the order of transfer, examined witnesses * 
and recorded evidence on oath, the proceeding j 
conducted by him was a judicial proceeding 
within the meaning of s. 4, cl. {in), Crim. t 
Pro. Code, and therefore be was competent to ■ 
draw up proceedings under s. 476, Cnm. Pro. 1 
Code, against the complainant for any ofience 
referred to in s. 195, Crim Pro. Code, and com- 
mitted before him or brought to his notice in l 
the course of the proceeding. 13C.W.N. 122 
=36C. 72 = 1 Ind. Cas. 203. 

I 

(3185)— 5s. 476, 195 { = Crim. Pro. Code, : 
1882, ss. 176, 195) — Application for sanction i 
— Duty of Coitrt. — Where an application for ' 
the sanction required by s. 195 is made, the 
Court should either give or refuse it. It is not 
open to the Court to act under s. 47G when it 
is no longer in a po.sition to adopt the proce- 
dure prescribed by that section. 2 Weir 596, 

(3186) — 5s. 476, 435 — “ Judicial proceedings ” 
calling for records under s. 435 does not constitute 
a — Order under s. 475 ultra vires and illegal. — 

A Sub-Magistrate had refused to grant the sanc- 
tion sought from him to prosecute petitioner, 
who was a witness in a trial before him, for 
having given false evidence. The Dist. Magis- 
trate, who called for the records of the case, 
under s. 435 of the Code, passed an order, 
under s. 476, sending petitioner for trial by a 
^lagistrate on a charge of perjury. Held, on 
revision, that, in his action under s. 435 of the 
Code, the Dist. Magistrate was not acting in a 
** judicial proceeding ” so as to have given him- 
self jurisdiction to pass the order that he did 
under s. 476 of the Code. His calling up the 
records under s. 435 was not a “judicial pro- 
ceeding ” and he had no power to have acted 
under s. 476. His order committing the 
petitioner for trial was, therefore, ultra inres, 
as passed without jurisdiction, and, further, 
since, in proceedings under s. 476, immediate 
action is contemplated, such procedure in the 
present case taken several months -after the 


Crim. Pro. Code (Acts Y of 1893, X of 1882, 
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trial was illegal. 15 H.L.J. 489 — 3 Cr. L.J. 
118. [R., 17 M.L.J. 534 = 3 M.L.T. 79 = 7 Cr. 
L.J. 54]. 

(3187)— Ss. 476. 435, 439 — Proceedings nndei 
s. 476, when open to revision by IIujIi Court — 
Departmental enquiry, not a judicial jjroceeding. 
— Orders purporting to have been made under 
s- 476 of the Code arc open to revision by High 
Court, when the> have been made without 
jurisdiction. A departmental enquiry by an 
officer is purely an executive matter, and there 
is no provision of law empowering such oliicer 
to issue summonses to persons to compel their 
attendance before him in connection with the 
enquiry. Where an accused had been sentenced 
to pay a fine and the fine has been paid, the 
pendency of an appeal preferred by him would 
not give any Court authority or power to arrest 
him or to take recognizances from him for 
further appearances. On the presentation of a 
petition to .a Magistrate, containing imputa- 
tions on him by two vakils in regard to, and in 
the course of. the illeg.al detention of their 
client by the Magistrate, it is not competent 
for the Magistrate to take action under s. 476 
of the Code, because, to warrant an order under 
that section directing a person to be prosecuted, 
the offence stated to have been committed by 
him should have been commiued before the 
Court in the course of a judicial proceeding or 
should have been brought under its notice ill 
the course of such a proceeding. 29 M. 100=3 
Cr. L.J. 376. [R., 3 L.B.R. 234. F.B.] . 

(3183)— 5s. 47G, 439, 537 { = Crim.Pro.Ccde, 
1882, ss. 476, 439, 537) — Sanction upon report 
by bailiff of obstruction. — Where a Subordinate 
Judge, acting upon the report of a bailiff, gave 
sanction for the prosecution of the persons who 
obstructed him in executing a warrant of 
attachment, without making an enquiry of his 
own, held that, although the Subordinate 
Judge would have done well had ho complied 
with the requirements of s. 476, it was nob 
necessary to interfere in revision. Rat. Un. 
Cr. C. 701 = Cr. Rg 33 of 1894. 

(3189) — Ss. 476, 478 { — Crim. Pro, Code, 
1872% ss. 471, 474) — Power of Civil Court to coin-, 
tnit a case to Sessions. — Tbo power of a Civil 
Court to commit a case to the Sessions is 
limited to cases triable exclusively by tbe Court 
of Sessions, and to such cases only when the 
offence charged has been committed before the 
Civil Court itself. Per F. D. Melvill, J. — 
S. 471 merely lays down the procedure that 
may bo followed iu certain cases nud does not 
confer any new jurisdiction on a Court. That 
section does not by itself give to the Civil 
Court the powers of committal in the cases 
referred to in that section. Per Pinhey, J : — 
Although the committal contemplated in s. 471, 
is undoubtedly a committal for trial before the 
Court of Sessions, the section merely prescribes 
the procedure, and does not confer on the Court 
tbe power of coinmittal, and that is why 
8. 474 is enacted. 4 B. 287. 
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(3190) Ss, 476, 477 — Scope ofs. 477 — False 
evidence ffiven before Magistrate — Foxier of 
Sessiwis Judge, on appeal, to act under s. 477, 
— S. 477 deals with cases which transpire before 
the Sessions Court itself, and in which the 
Sessions Judge is in a position to declare, with- 
out any further inquiry, that the person against 
whom action is necessary, under that section, 
has in fact committed an offence under s. 193, 
I.P.C. Where the evidence given by a witness 
was not believed by the Deputy Jlagistrate. as 
it was in conflict with the statements of cer- 
tain other witnesses, and the Sessions Judge, 
on appeal, was inclined to take the same view 
and committed him to the Sessions, held, that 
there was no fact before him upon which he 
could come to the conclusion that the offence 
of ghing false evidence had been commit- 
ted either before him or before the Deputy 
IMagistrate. The only conclusion to which he 
could come was that the offence of giving false 
evidence may have been committed before the 
Deputy Magistrate ; and, therefore, the case 
was not ripe for commitment, until a further 
inquiry was made cn the matter. 5C.W.N. 
630. 

(3191) iSs. 476, 477 — Prelbninarij inqniri/ 
before ordering the committal of a complainaxit 
under s. 211, Penal Code.— -A Magistrate cannot 
order the committal of a complainant under 
8. 211, Penal Code, for preferring a fal.se charge, 
without holding a preliminary inquiry. 2 
Weir 585. ' 

(3192) —Ss. 476, 478 — Brought under the 
notice of Court — Meaning of — Order under sec- 
tion, luhen to be made. — In order to make an 
order under ss. 476,478, Crim. Pro. Code, there 
must be a judicial proceeding before the Court 
and it is in course of that judicial proceeding 
that some supposed ofience must be brought 
under its notice. The words “ brought under 
its notice ” are wide enough to cover au offence 
which may have been committed in another 
forum and on some previous occasion, but it 
must be an offence brought under the notice of 
the Court holding the enquiry. A civil suit 
was brought against N and was decreed ex 
parte. N was arrested and put in jail and his 
application for restoration of the case was dis- 
missed. Another plaintiff then brought a suit 
and obtained a decree and arrested N in exe- 
oution, N was rescued. A report was made 
before the Munsif who held an enquiry, and 
in the course of that enquiry, he came to the 
conclusion that both the suits against N were 
false suits and were brought by G in the names 
of the plaintiffs. He made an order commit- 
ting G to Sessions for certain offences. Held, 
that the offences were brought to the notice of 
the Court in course of judicial proceedings and 
the Munsiff’s order was a Valid ordex. 6 A L 
J. 392 = 9 Cp. L.J. 219 = 1 Ind. Gas. 306. 

, (3193;— Ss. >76, 478 {^Crim. Pro, Code, 
1882, ss. 476, 478) — Power to act under s.>76 
after acting under 9. <76.— It is clearly stated 
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in s. 478, Crim. Pro. Code, that the procedure 
therein prescribed is only alternative, that is to 

say, that the Court itself mav proceed under it 
instead of^ sending the case to a Magistrate 
ui^er s. 4/6, but the section gives no power to 
a Court on failure of one, that is to say, on the 
discharge of the accused by the Magistrate, to 
adopt the other mode of procedure. Rat* Un* 
Cr. C, 959 = Cr. Rg. 12 of 1898. 

(3194) Ss, 476, 626 — Ajffidamt, false allega- 
tion in — Magistrate's explanation — Statements 
of perscnis in support thereof — “ Nearest Magis- 
I irate of the first class ” — Presidency Magistrate 
I “x^t a Magistrate of the first class — Practice—^ 

! Original side. — Though, in showing cause to a 
j rule why a conviction should not be set aside, 
it is not open to the Magistrate to submit obser- 
vations with a view to supplement or add to 
his judgment, yet there is nothing to prevent 
him from sending, along with his explanation 
in answer to a rule for transfer, statements 
of persons, who might be in a position to 
concradicl the allegation.^ of misconduct made 
against the Magistrate by the petitioner in bis 
application. S. 476 of the Code does not appear 
to provide for the case of an offence before a Court 
in a Presidency town. It empowers a Court to 
send a case for enquiry or trial to the nearest 
Magistrate of the first class. The nearest Magis- 
trate, namely, the Presidency Magistrate, is 
not a- JIagistrate of the first clas.s. The prac- 
tice on the original side of the High Court is to 
lay the papers before the Government Solicitor 
for him to take action thereon, if be thinks fit. 

An analogous course, viz., of laying the papers 
before the Legal Bemembranccr. was adopted. 

3 C.L.J* 357 = 3 Cr. L.J. 329. 

(3195) — Ss. 476 and 537—Constrtiction of 
the expression “ Nearest Magistrate, first class’* 

— Directory or nuindatory — Trial by another 
Magistrate, a mere irregularity. — The word 
“nearest” in s. 476, Crim. Pro. Code, is merely 
directory ; it does not confer jurisdiction ; and 
the Magistrate to whom an accused person is 
sent under s. 476 must be a Magistrate of local 
jurisdiction over the offence. Where, therefore, 
Court being of opinion that a person had given 
false evidence before it, sent him for trial under 
s. 476, not, as it appeared, to the nearest 
Magistrate, first class, but to a Magistrate, 
first class, having local jurisdiction, held, 
that the defect in the order of the Magis- 
trate, who sent the case to the Magistrate 
having local jurisdiction only, though not the 
nearest Magistrate, was merely an irregularity 
curable under s. 537, Crim. Pro. Code, i Sind 
L.R. Cf. 84 = 8 Gp. L.J. 209. 

(3196)— S. 476 ( = Crim, Prg. Code, 1872, 
s, 471)- 'Preliminary enquiry — Procedure. — 
Under s. 471, Crim. Pro. Code, 1872. the Oooit 
must first hold a preliminary enquiry to satisfy 
itself that a specific charge coming under the 
sections mentioned in it ought to be preferred 
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against the accused ; and after being so satisfied, 
it must either commit the case or send it to the 
Magistrate for enquiry as to whether a commit- 
tal should bo made or not. 23 W.R. Cr. 39. 

(3197) — S. 47G i'-i) — Order transferring case 
sent for enquiry or trial under s. 47€ (1). — A 
Revenue Court, in a proceeding under the 
Northern India Canal and Drainage Act, passed 
an order under s. 476, Crim. Pro, Code, sending 
a case for enquiry or trial to the District 
Magistrate- The latter transferred the case to 
a subordinate Magistrate. Held that neither 
the Sessions Judge nor the High Court had any 
jurisdiction to interfere with the order of the 
Revenue Court sanctioning the prosecution. A 
W.N. 1902, 202. (K., 26 A. 249 = A.W.N. 1904, 
15]. 

(•'.U97-n)— S. 476 — Order for prosecution — 
Power of successor in office to make order — 
‘‘ Court 34 C. 551 = 5 C.L.J. 508 = 11 

C.W.N. 668 = 5 Cp. L.J, 398=2 M L.T. 298. 

(3198) — S. 476. — Whether an order under the 
•above section requires also a preliminary 
enquiry by the lower Court — See CRIM, PRO. 
Code. 1S98, s. 435, 4 O.C. 96. 

(3199)— Ss. 476, 477, 480, 485 and iSl—See 
Contempt OF Court, 13 m. 24 = 2 WeirOio. 

(3200) — S. 476 and Ch. XVI — See DISTRICT 
JUDGE, Jurisdiction OF, Rat. Un. Cr. c. 515, 

(3201)— s. 47G— See FALSE CHARGE, 2 
C.L.R. 315. 

(3202) — S. 476 — See FALSE EVIDENCE, 14 
C.W.N. 132 = 5 Ind. Cas. 62. 

(3203)— S. 476— See HIGH COURT, JURIS- 
DICTION OF, 4 M.L.T. 180. 

(3204) — S. 476— See PERJURY, 6 C. 308, 4 
Bom. L.R. 778. 

(3205)— S. 476— See REVISION, 4 A. L.J. 803 
“A.W.N. 1908 , 27 = 2 M.L.T. 512=7 Cr. L.J. 

I, 4 A.L.J, 701 = A.W.N. 1907, 277 = 6 Cr.L. 

J. 350, 3.C. 284, Oudh. 

(3206)— Ss.47G, 477— See REVISION. A. W.N. 
1882, 229. 

(8207)— S. 476— See SESSIONS JUDGE, 
JURJSDICTION OF, 23 M. 205 = 2 Weir ICl. 

(3207-a)— 8. 476— See Nos. 57, 59. Ill, 657, 
781. 1008, 10)7, 1019, lOa, 1022. 1141, 1245, 
1251, 1331, 1339, 1351. 1368, 1369, 1360, 1361, 
1362, 1363, 1364, 1365, 1366, 1367, 1368, 1388, 
1390, 1894, 1401, 1406, 1407, 1419, 1433. 1436, 
1487, 1444, 1473, 1490, 1546, 1561, 1662. 1663, 
1674. 1932, 2169, 2170, 2838, 2904, 2947. 3000, 

3062, 3063, 8065, 3077, 3092, 3097, 3139,3234, 
supra. 

8. 477 ( = 1882, s. 477 ; 1872, 8. 472 j 1861, 

8. 172). 

(3208)^ — 8. 477 — Scope of the sectien. — S. 477 
contemplates that there should be a charge 
upon which the complaint is based, in other 
•words, the person accused of having committed 
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the oficnce should know the specific nature of 
the accusation again.st him. so as to be able to 
answer it. 5 C.W.N. 615. 

(3209) — S. 477 — Power of Judge to conunit a 
person on his oivn charge. — Where the facts do 
not make out any case as again.st the accused 
which would justify the Judge in committing 
without further inquiry under s. 477, ho ought 
not to convict him on his ownchareo. 2 Weir 
601. 

(3210) — S. i77( = Crim.Prc.Code,18S‘*, s.477) 

Contradictory statemeiit by witness before 
committing Magistrate and Sessiotis Judge — 

I Jurisdiction of Sessions Judge. — Where, before 
a Court of Session, a statement is made by a 
witness contradicting that made by him before 
the committing Magistrate, and no evidence is 
1 adduced to show which of the statements is 
I true, no offence has been eommittod within 
; the cognizance of the Court of Session under 
s. 477. Crim. Pro. Code. S.C. 172, Oudh. [F., 
S.C. 206, Oudh]. 

(3211)— S. 477 ( = Crim. Pro. Code, 1882, 
S.47}) — Alternative charges — Jurisdiction of Ses- 
sio>M Judge. — Nor has a Sessions Judge in such 
circumstances, jurisdiction under s. 477, Crim. 
Pro. Code, to ch.argo the witness, in the aller- 
uative, with having intentionally given false 
evidence, cither in his evidence before himself, 
or in his evidence before the committing Magis- 
trate and to commit and try the said witness 
on such charge. S.C 206. Oudh. (4 B.L.R. A. 
Cr., S.C. 172, Oudh, F.) [R.. S.C. 232, Oudh.] 

(3212)— 5s. 477, 487 {=:^Crim. Pro, Code, 
1872, ss. 472, 478)— Sanction by District Judge 
for prosectition for forgery— His competency to 
try the case os Sessions Jiulge — Where a District 
Judge, on appeal, sanctions the prosecution of a 
I party to the suit, for forgery, ho, as a Sessions 
Judge, is not debarred from trying the case 
himself. 6 B. 479. C-f’-. U.B.R. (1897—1901). 
127 ; Appl., 16 C. 706, F.B.; R., 2 C.W.N. 
613, 14 A. 354]. 

(3213)— Ss. 477, 487{^Crim.Pro. Code, 1872. 
ss. 472, 473) — Jurisdiction of Sessions Judge 

under s. 473, lohen arises, — Where an offence 
committed before a Sessions Judge in contempt 
of his authority is not taken up by him under 
the authority of s. 472, he cannot try it, not- 
withstanding that it is exclusively triable by a 
Sessions Court. 2 Weir 609. [F.. 2 Weir 

609] . 

(3214)-5. 477 { = Crim. Pro. Code, 1872, 
s. 472) Power of commitment by Sessions Judge 
— False evidence— See 21 W.R. Cr. 37. 

(3215) — Ss. 477, 478. 479 — See CONTEMPT 
OF COURT, 4 M.H.C. App. 52. 

(3216)— S. 477 — See FALSE EVIDENCE, 6 
A. 103. 

(3216-rt)— 8. 477— See Nos. 1141, 1336, 1339. 
1369, 1370, 1653, 1654. 1806, 2297. 2835, 3190, 
3191, 3199, 3206, supra. 
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S. 478 ( = 1882, s. 478; 1872, 8S. 474,476 ; 

1861, 88. 173, 175). 

(3217)— S. { = Crim, Pro. Code. 1872. 
s. 474} — Power of Civil Court to 07-der commit- 
ment. — A Civil Court cannot order the commit- 
ment of persons for offences under ss. 471. 465 
and 193 of the Penal Code without making a 
preliminary enquirv as lecjuired by s. 474, 
Grim. Pro. Cede, 1872. 22 W.R. Cr. 52. 

(3218) — S. 478 ( = Crijfi. Pro. Code, Act 
of 1861, s. 173i — Penal Code. Act XLV of 2860, 
s. 199 — District Magistrate refusing to investi- 
gate — Act XXIII of 1861, $. 16. — Where a Dis- 
trict Magistrate refused to investigate a case 
sent to him by a subordinate Judge sanction- 
ing prosecution of a person for false verifica- 
tion of a plaint, on the ground that the sub- 
ordinate Judge should have committed the case 
to the Court of Session bv which the offence 
was exclusively triable, held, that the Magis- 
trate was wrong and that he was bound, under 
s. IG of Act XXIII of 1861, to investigate 
the case according to law. 7 B.H. C. Cr. 29. 
[It., 13 B. 109]. 

(3219) — S. 47$( = Cri7n. Pro. Code, Act XXV 
of 1861, s. 173) — Penal Code, s. 465 — Small 
Cause Judge —Commitment — Procedure . — A 
Small Cause Judge who, in the course of the 
trial of a suit, finds that a person has commit- 
ted forgery, cannot commit him for trial by 
the Sessions Court, since the offence was not 
committed before the Court, which could there- 
fore only sanction the institution of crimin.al 
proceedings against the person. The complaint 
is to be preferred before a ^lagistrate with the 
sanction of the Civil Court. Rat. Un. Cp. 
C. 31 = Cr. Rg. 31—3—1870. 

(3220) — Ss. 478, l95{ = Crim. Pro. Code, 1882, 
ss. 478, 195) — Power of Civil Court to commit 
to scssiois parties and tvitnesses to civil suit . — 
The power given to the Civil Court under Ch. 
XXXV, Crim. Pro. Code, to take action regard- 
ing “ any offence referred to in s. 195 ” is not 
ordinarily restricted, in regard to offences 
relating to document, to such offences only 
when committed by a party to the proceeding 
in which the document was given in evidence. 
Although the prosecution of a witness for an 
offence relating to documents is permissible 
without sanction, that could not invalidate a 
prosecution commenced on a sanction which 
included both a party and a witness. 18 B. 581. 
[i?., 32 M. 49 = 19 M.L.J. 42 = 4 M.L.T. 404 = 
9 Cr. L.J. 41. P.B.], 

(3220-u) — S. 473 — Government order as to 
tribunal for trial of offences — Bribery. 15 M. 

36 = 2 Weip 218. 

(3221) — S. 478— See APPEAL, 6C.L.R. 427. 

(3221-rt)— S. 478— See False Evidencb, 11 
P.R. 1870 Cr. 

(3221-6)— S. 478— See Nos. 1297, 1371, 1372, 
1434, 1487, 1488, 1653, 1669, 1806. 2903, 3189. 
3192, 3193, 3215, suprrt.“- 


Grim. Pro. Gode (Acts Y of 1898, X of 1882. 
X of 1872, XXY of 1861 and Ylll of 1869) 
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— S. 479 ( = 1882, s. 479 ; 1872, s. 475 ; 1861, 
8. 174). 


{3221-c) — S. 479 — See No. 3215, supra. 


S. 480 ( = 1882, 8. 480 ; 1872, s. 436, para 1 ; 

1861, s. 163). ■ 

(3222)— Ss. 480, 4S1, 482 { = Crim.Pro. Code, 
1872, ss. 435. 436 \ 1861—1869. s. 163)— Sub- 
Registrar — Offence during judicial proceeding — 
Penal Code, s. 228. — .•V was accused before an 
Assistant Magistrate by a Sub-Registrar of 
h.aving committed an offence under s. 228, 
Penal Code, and fined. Held, that the Sub- 
Registrar should have tried the matter himself 
under ss. 435 and 436 of the Criminal Procedure 
Code, 1872, and as the Magistrate acted with- 
out jurisdiction, the order must bo quashed. 
13 B L R. Ap. 40 = 22 W.R. Cr. 10. 

(3223)— S. 480— Contempt of Court-Pwiish- 
ment bit the Court in which the contempt occurred 
—Penal Code, s. 228.— Where tbe Court wh-ch 
deals with the offence of contempt of Court is the 
Court in which the contempt occurred, it can- 
not pass the sentence prescribed by s. 228, 
Penal Code, but should, under s. 480, C.P.C., 
limit the punishment to Rs. 200 with impri- 
sonment in default for 30 days. 2 Weir 603- 


(3224) — S. 480 ( = Cn»i. Pro. Code, lSS2y 
s. 460) — Inquiry by Magistrate preliminary to 
reporting to superior officer — Contempt shotvnto 
the Magistrate during such inquiry. — VVhero a 

Magistrate wasconducting merely an inquiry into 

a case of a breach of the peace i n order to pcwiam 
whether he should make a report to his offi^al 
superior, and possibly to satisfy himself whether 
he ought to act under s. 108, Grim. Pro. Code, 
he could not be considered to bo exercising any 
powers conferred by the Code or conducting any 
proceeding in the course of which evidence 
might be legally taken. Therefore, a person 
behaving insolently towards him in such pro- 
ceedings could not be proceeded against under 
s. 480, Crim. Pro. Code. 2 Weir 609. 


(3226) — 5s. 480 and 481— Procedure incases 
f contempt of Court —It is necessary wr the 
rotection of persons dealt with under s. 4St^ 
rim. Pro. Code, to insist upon a strict and 
ireful compliance with the procedure Uid down 
I s. 481 of tbe above Code. O.B R. {1892-1896)r 
ol. 1.52. 

(3225-a)— Ss, 480, 481 . 487 ( = Crim.Pro.Co*. 
%72, ss,436, 436 and 473).— U a contem^ 
^mmitted in view of the Court, the Magist* 
lould take action under s. 435 or s. 436 of 
ode. Anv trial (other than the one nn^r 
, 4.85) conducted by the Deputy CommisaioDer 
iTT>gf»lf of such an offence is illegal under s* 
f the Code. Colm. Dig. Cp. 48 of 1876. 

(3226)— Ss. 480 and 487— Proceedings 
mtempt cases . — A Magistrate not followi^ 

rocedu re prescribed by s. 480 *®,***'7n£ 

, 487 from himself trying the offender, U.ss 

1893—1900). 20. 
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(3227)— S. 480 -See ACT X OF 1873, s. C, 47 
P.L.R. 1902. 

(32-28)— S. ASO—See APPEAL. Rat. Un. Cr. 

C. 978. 

(3229)— Ss, 480,4-23— See CHARGE TO JURY, 
25 C. 416 = 2 C.W.N. 347. 

(3230)— S. 480— See CONTEMPT OF COURT, 

34 P.R. 1869 Cr., 1-2 B. 63, 5 M.L.T. 286=1 
lud. Cas. 560. 12 C. P.L.R. Cr. 15. 16 P.R. 
1897 Cr. 

(3231) — Ss. 480, 537 — See CONTEMPT OF 
COURT, 11 A. .361. 

(3232) — S. 480 — See PENAL CODE, s. 228, | 
137 P.L.R. 1903. I 

(3233) — Ss. 430, 4S2 — See SENTENCE, 6 M. 
H.C. App. 16. 

(3233-rt)— S. 480— See Nos. 1391, 2541. 3199, 
sxipra. 

S. 481 ( = 1882, 8. 481 ; 1872, s. 435, paras 

2 and 3). 

(3234)— Ss. 4St, 482, 196, 476 ( = Crim. Pro. 
Code, 1672, ss. 485, 436, 467 (o 47i)--OlTence 
uiuier s. 193, Penal Code, whether an ojjence 
in contempt of Court — Jurisdiction of Magis- 
trates. — Held, by the Full Bench {Stuart, C.J., 
dissenting) : — An offence under s. 193, Penal 
Code, committed before a Court, i.s not only an 
offence against public justice, but also a con- 
tempt of the Court’s authority. Therefore, a 
Magistrate cannot try himself, by reason of the 
provisions of s. 473. Grim. Pro. Code, a charge 
under s. 193, Penal Code, if the false evidence 
has been given in his own Court. 1 A. 625, 
F.B. Ci?.. 14 A. 354 ; D., 4 A. 322]. 

(3235)— Ss. 481, 482— See ACT III OF 1877, 
s. 84, 22 W.R. Cr. 10=13 B.L.R. Ap. 40. 

(3236) — S. 481 — Sec CONTEMPT OF COURT, 

86 P.R. 1886 Cr., 10 B.H.C. 69, 40 P.R. 1881 
Cr. 

(3236-a)— S. 481— See Nos. 2541, 3222, 3225, 
S225-a, supra. 

S. 462 ( = 1882, 8. 482 ; 1872, s. 436, paraa 

1 and 2 ; 1861, s. 163). 

(3237)— S. 482 {==Crim. Pro. Code, 1H72, 

8. 436) — Contempt of Court — Absence of expla- 
natory statement by accused — Procedure. — A 
barrister-at-law, in the course of the trial of a 
^se in which he was the complainant, used 
insulting language to the Sub-Magi.strate. 
The Magistrate then recorded proceedings 
required by s. 436, but failed to take any 
statement from the accused explanatory of 
his conduct, as he left the Court at once. 
Held, that the case ought not to be dismissed 
on the ground of the omission to take such 
statement. 2 Weir 604. 

(8287-a)— S. 48^—See Nos- 1391, 3222, 3234, 
3236, supra. 

fl. 483 ( = 1882, B. 483). 

(8288) — 8.483{ = Crim, Pro.Code, 1382, s- ^83), 
scope of. — Although it appears from 8.483, 
Crim. Pro. Code, that the Local Government 


Cpira. Pro. Code (Acts Y of 1898. X of 1882. 

X of 1872, XXY of 1861 and Vlll of 1869) 

— continued. 

may constitute a Sub-Regi.strar a Court for the 
purposes of certain sections, as those dealing 
with contum.acious contempts, still, from the 
fact of authorisation under that section being 
deemed nece.ssary, it is to be implied that he is 
not to be considered a Court for ordinary pur- 
poses. A provision that a particular officer 
may, for particular purposes, be deemed a 
Court, does not warrant the extension of that 
provision so as by inference to produce a group 
of rules in conflict with the general system. A 
provision such as that contained in s. 483 is an 
excrescence on the general system, and excep- 
tional provisions are not to be drawn out into 
all their logical consequences. 12 B. 36. 

S. 485 ( = 1882. 8. 485; 1872, ss. 356, 364 : 

1861, ss. 192, 365). 

(3238-rt)— S. 485— 6'(?rNos. 2302. 3109. siqtra. 

S. 486 ( = 1882, 8.486; 1872. s. 268 : 1861, 

s. 413) 

(3239)— S. 486— APPEAL. 16 P.R. 1887 
Cr. 

(3240)— Ss. 486 and 419— See APPEAL. 8 W. 
R. Cr. Cir. 7. 

(3240-n) — S. 436— No. 2675, siipr.i. 

S. 487 ( = 1882, 8. 487; 1872, s. 473). 

(3241) — S. 487 — Scope of. — The prohibition 
under the section extends only to contempts of 
authority of a ^lagistratc as such. U.B.R. 
(1897—1901), Yol. I, 61. 

(3242) — 5. 487 — The prohibition in s. 473, 
Crim. Pro. Code, 1872, is a personal prohibition, 
the mischief to be prevented being that the 
same person should not decide a matter wliich 
lie may have already prejudged. It does not 
refer to the office of the Magistrate or Judge 
before whom an offence of the class described 
in the section is committed, but only refers to 
the person of the Magistrate. 1 M. 305 = 2 
Weir 606. 

iS24S)—S. 487 { = Criin. Pro. Code, 1872, 
s. 473) — “ Giving false evide^ice," nature of the 
offence of -Trial- Court," scope of the word . — 
Giving false evidence in a judicial proceeding is a 
contempt of the Court’s authority and a Judge, 
before whom such evidence is given, cannot, 
under s. 473 of this Code, in his capacity as a 
Judge of a Criminal Court, try a person accused 
of giving such evidence. The term “ Court " 
in this section refers not only to a Court of a 
particular class, such as a Civil, Criminal or 
Revenue Court, but also to a Judge constitut- 
ing a Court. Colm. Dig. Cr. 27 of 1875. 

(3244)— S. 487 ( = Cr«Jt Pro. Code, 1872, 
s. 473) — False evidence — Making contradictory 
statements before a Magistrate and a Sessions 
Judge — Competency of Sessions Judge to try 
accused on a charge of false evidence and to 
hear appeal from conviction. — A person charged 
with having given false evidence in the alterna- 
tive before a Magistrate or Court of Session, by 
making contradictory statements on oath, was 
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Crim. Pro. Code (Acts Y of 1898. X of 1882. i 

X of 1872, XXY of 1861 and VIII of 1869) 

— continued. 

convicted by the same Court of Session. Held, 
that the Sessions Court was precluded by the 
terms of s. 473, from trving the charge. 3 M. 
254. [F., 2 Weir 609 ; H., 14 A. 354] . 

(3*245) — Where the Sessions Judge sanctioned 
the prosecution of a person for giving false ' 
evidence, action not being taken in accordance 
with either s. 47G or s. 477, Crim. Pro. Code, 
188*2, and the accused was committed by the 
same Sessions Judge, that the Sessions 

Judge was precluded from trying the case by 
the provisions of s. 487. 2 Weir 609. 

(3*246) — Held by Forbes and Innes, JJ., 
{Kernan, J,, dissenting) — A Sessions Judge j 
before whom an offence under s. 193 was I 
committed is not incompetent to hear the 
appeal from a conviction for that offence. 2 i 

Weir 607. 

(3247) — S 457 (=Cri)». Pro. Code, 1SS3, 
s. 487 ) — Judicial proceeding — Hearing o} appeal 
by the Judge xvho had sanctioned the prosecution. 

— The expression “ shall try a person,’* in s. 487 
of the Code, includes the trial of an appeal. 
The hearing of an appeal from an order refus- 
ing sanction is a “ judici-.il proceeding ” within 
the meaning of the Code. Where a Judge, j 
reversing the order of a Munsif, sanctions the 
prosecution of a decree-holder, under s. 210 of 
the Penal Code, he is not competent to enter- 
tain an appeal from the conviction of the 
decree-holder for that oSeoce. 16 G- 121. 
[Overruled, 16 C. 766J. 

(3*248; — S. 487 — Applicability to Presidexicy 
Magistrates — Indian Penal Code, s. 188 — 
RetriaUHigh Court when to order — Under s.487 
of the Crim. Pro. Code, the Chief Presidency 
Magistrate has no jurisdiction to try a person j 
for an ofience under s. 188, I.P.C., for disobe- i 
dienc3 of his own order. The terms of s. 487, 
Crim. Pro. Codo, as contained in the Code 
of 1898, are wide enough to include Presidency 
Magistrates. It is not ordinarily the duty of 
the High Court to order a retrial of a person, 
whose conviction is set aside by the High 
Court on account of an illegality in his trial. 
When the conviction and the .sentence passed 
upon an accused is set aside by the High Court, 
on the ground that the Magistrate, who tried 
him. had no jurisdiction to do so, the order of 
the High Court setting aside the conviction and 
sentence is no obstacle to the accused being re- 
tried on the same charge at the instance of the 
prosecution. 12 C.W.N. 246 = 7 G.L.J. 70 = 3 
M.L.T. 154 = 7 Gr. L.J. 103. 

i 

(3*249) — S. 487 (=Orim,. Pro. Code, 188^, 
s. 487) — Disobedience to summoTis — Power of the 
Magistrate issuing summons, — Under s. 487 of 
the Code, the Magistrate whose summons was 
disobeyed has no jurisdiction to try the 
offence. 3 M.L.J. 241. 

(3250) — Under s. 487, the Ma^strate whose 
summons was disobeyed has no jurisdiction to 
try the offence. 2 Weir 612. 

(3-35t)— S. 487 (=Or*m. Pro. Code, 1872, 
s» 473) — Class of eases excepted by the section — 


Grim. Pro. Gode (Acts Y of 1898, X of 1882, 
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Poiver of Sessions Judge to try such cases, when he 
has pronouncedan opinion prejudicial to the ac- 
cused . — The offence of fabricating false evidence 
is one exclusively triable by .a Sessions Court, 
and is one of the class of cases excepted by 8.473 
from the general rule that no Court shall try 
a person for an offence committed in contempt 
of its own .authority. Where such offence is 
committed before a Sessions Judge, there is 
nothing illegal in his trying it, and the fact 
that the Sessions Judge had expressed an 
opinion prejudicial to the accused is no ground 
for the transfer of the case, as that is a circum- 
stance which the law necessarily contemplates 
when it authorises a Sessions Court to try such 
cases. 2 Weir 608. 

(3252)— S. 4S7( = Crim.Pro.Code, 1882,3.487) 
— Sanction by an officer as a Revenue Officer — 
Competency of the some person to try the case 
ns Magistrate . — Where sanction is given by a 
Deputy Collector and Magistrate, as a Revenue 
Officer, he is not debarred from trying the c.we 
himself as a Deputy Magistrate. 2 Weir 613* 

(3*253)— 5. 487 { ^Crim. Pro. Code, 1S?2, 
s.473)-Penal Code, s. 174-Trial of offeiwes 
under — Legality . is illegal to hold trials 
of offences under s. 174, 1.P.C., by a Magistrate 
in contempt of his own authority. Golra. Dig* 
Gr. 41 of 1876. 

(3254)— 5. 487 ( = Crim. Pro. Code, 1872, 
s. 473)— Penal Code, s. 228—OiTence under.— 

A Deputy Commissioner, himself trying an 
offence under s. 228, 1.P.C.. committed against 
his own Court commits an illegality under this 
section. Goloi. Dig. Gr. 44 of 1876. 


(3255)— 5. 487— Procedure in cases of offences 
affecting administration of Justice. — Wh^ an 
offence referred to in s. 195, Crim. Pro. Code, 
is committed before a Sessions Judge or Magis- 
trate, or in contempt of his authority, or 
brought to his notice in the course of a judicial 
proceeding, the Judge or the Magistrate is 
precluded by s. 487 from trying it hims^f, 
except as provided in ss. 477, 480 and 486. The 
contrary rule of the old Regulation hiw he^ 
altered by the new Regulation (1892). U.B.K* 
(1892-1896), Yol. I, 53. 

(3256)— Where the offence charged against 
the accused was either committed before the 
Magistrate himself, or brought under 
in the course of a judicial proceeding, held that 
be was absolutely precluded by the sahl section 
from trvinff the accused. O.B.R- (1897 1901), 


Yol. I, 59. 

(3*257)— Ss. 487, 195 ( = Cr»m. Pro. Code, 
1882, ss. 487, 195t— Meaning of 
tion to prosecute given by District 
by same Judge as Sessions Judge — Penal 

i96.— In s. 487, effect most be given to tne 
words “ as-such Judge or Magistrate, and tue 
meaning of the section is that, when an offence 
referred to in s. 195 has been commtted tefow 
a Judge of a Criminal Court or Magistrate, or 
in contempt of his authority, or brought 
his notice in the course of a judiaal proceeding. 
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he cannot himself try such offence. A 
Sessions Judge has power to try a person for 
an offence punishable, under s. 196 of the 
Penal Code, when he has, as a District Judge, 
given sanction for the prosecution under the 
provisions of s. 195 of the Crim. Pro. Code. 
16 C. 766, F.B. [J^.. 18 B. 380, 7 C.W.N. 708 ; 
R,, 2 Weir 613. 14 A. 354 ; F., U.B.R. (1897- 
1901), 127 Cr., U.B.R. (1897—1901), 61 Cr.J 

(3256) — 6’. 4S? { = Crim, Pro. Code, Act X of 
1S7'J, s. 478) — Jrn isdictioJi of appellate Coxirt. 
— A District Judge, being of opinion that a 
person had abetted the giving of false evidence 
in a case before him. sent the case for inquiry 
by a Magistrate. The latter convicted him 
and the accused appe.\lod to the District Judge. 
Held, that though it was doubtful whether the 
offence was one committed in contempt of the 
District Judge, the latter had jurisdiction to 
hear the appeal since the term “ try ” in s. 473 
of the Crim. Pro. Code docs not apply to 
appeals. A.W N. 1882. 86. 

(3259) — S. 457, para 1 ( = C7-iwi. Pro. Code, 
1872, s. 473) — Giving false evidejice in judicial 
proceeding — Poivcr of Magistrate. --The Magis- 
trate before whom the offence of intentionally 
giving false evidence in a judicial proceeding is 
committed may himself trv and commit the 
persons so offending. 18 W.R.Cr. 15. 10 B. 

H.C. 7.3. 

(3260)— 5s. 46'7, pnra J, 476 l = Cri)n. Pro. 
Code, 1872, ss. 478, 47 J) — Jurisdiction of Magis- 
trate — Giving false evidence. — A witness charged 
with having given false evidence in a criminal 
proceeding before a Magistrate of the first class 
was tried atnd convicted of that charge by that 
Magistrate, and the conviction was confirmed 
on appeal by the Se.ssions Judge. Held that 
the jurisdiction of the Magistrate was not 
barred by the operation of s. 473. Act X of 
1872, for the giving of false evidence in the 
presence of a Court was not an offence com- 
mitted in contempt of the authority of the 
Court within the meaning of that section. The 
Magistrate’s jurisdiction in such a case was, 
however, held barred by s. 471 of the Code, the 
Magistrate being bound under that section 
either to commit or to send the case for enquiry 
to another Magistrate. 22 W.R. Cr. 49. 

(3261)— 5. 487— S. 174, A Magis- 

trate is not debarred by law from trying an 
• accused person under s. 174, I.P.C., for disobe- 
oience to a summons, issued by him in his 
capacity of Mamlatdar. Cr. Rg. 28 of 1893. 

(S261-a) — 5, 487 — Applicability to offences 
under the Registration Act HI of 1877, s. 82 . — 

487 of the Crim. Pro. Gode^ does not apply 
to offences under the Registration Act. A 
Sessions Judge, who, in his capacity, as District 
Registrar, sanctioned the prosecution of a 
person for an offence under s. 82, cl. {a) of the 
Regis t ration Act, is not thereby rendered incom- 
potent to try the case. A.W.N. 1896, 181. 

(8262-6)— 5a. 487 and 556.— Act I of 1879 
(Stamp Aot), ss. 61, 69— Crim. Pro. Code, s. 555 


Crim. Pro. Code (Acts Y of 1898 X of 1882, 
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— Execution of instrument not dul> stamped — 

Receipt ” — Interest of Judge in case. A.W N 

1884, 37. 

j (3262) — S. 487 — 5?f? CONTEMl’T OK COURT 

' 25P R.1873Cr..7 P R. 1874 Cr., 4 P.R. lS7GCr’ 
and 30 P.R. 1882 Cr. 

(3-263)— S. 487 — See CONTEMPT OF LAWFUL 
AUTHORITY. Rat. Un. Cr. C. 70. 

(3-264)— S. 487— 5ac M.\GISTRATi:, JURIS- 
DICTION OF. IS B. 380. F.B. 

(3265) — Ss. 487. 195 — See Magistr.ite, 
JURISDICTION OF. L.B.R. (1893—1900). 190. 

1 (3266) — Ss. 487. 242 and 243 — See Pen.VL 

■ Code, s. 172. Colm. Dig. Cr. 38 of 1876. 

(3267) — S. 487 — Sec PENAL CODE, s. 174 
: 1 Weir 82. 

(3267-rt) — S. 487— 5aaNos. 60, .366. 705.782 
1141, 1368, 1373, 1400, 1439. 1477. 147S. 1654! 

. 2842, 3199, 3212. 3213. 3225-a, 3-2-26, supra. 

■ S. 488, paras 1 to 6 ( = 1882. s. 488 : 1872. 

8. 536; 1861, s. 316) ; paras 7, 8. 9 and 

proviso to 6. new. 

See Bastardy Proceedings. 

See M.\INTENANCE. 

(3-268)— 5. 4SS i=Crim. Pro. Code. 1882, 
s. 488)— Application under the section — Its basis 
— Bastardy proceedings, nature of. — The basis 
. of an application for the maintenance of a 
child, under the provisions of s. 483 of the 
I Code, is the patertiity of the child, irrespective 
of its legitimacy or illegitimacy. The fact of 
: the marriage of the parents may be not only 
strong evidence to show paternity, but also 
I raises a presumption which has a very strong 
bearing upon the question of paternity. 
Bastardy proceedings, under s. 488 of the Code, 
are Civil proceedings within the jueaning of 
s. 120 of the Evidence Act, and the defendant 
thereto ma}’ give evidence on his own boltalf. 
[R.. 18 B. 468. L.B.R. (1893-1903). 662. 168 P. 
L.R. 1903 = 19 P.R. 1903 Cr., 17 C.P.L.R. 127.] 
Where, in a proceeding under s. 483, the Magis- 
trate found that an alleged marriage had not 
been proved, but held the child was the 
illegitimate child of the defendant on the 
ground of the similarity of the features and the 
name of the child with those of the defendant, 
who did not appear before the Magistrate during 
the proceedings, but with whom the Magistrate 
stated that he was well acquainted, and made 
an order for maintenance of the child, held, on 
appeal, that the Magistrate was wrong in making 
use of the similarity in features and in names. 

also, that apart from these circumstances, 
there was ample evidence in the case, upon 
which the Magistrate could have made the 
order of maintenance. 16 C. 781. 

(3269) 5. 488 — Refusal to allow mukhtyar 

to appear for applicant — Ex parte hearhuj of 
case. — In a proceeding under s. 488, the 
applicant appeared by a pleader. The hearing 
was twice adjourned, and, on the adjourned d.ay 
of hearing the applicant instructed a mukhtyar 
to appear for him, as bis pleader could not- 
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remain present on that day. The Magistrate 
refused to allow the mukhtyar to appear, and 
'thinking th.at the personal attendance of the 
applicant was not dispensed with, heard the 
case ex parte. Held, setting aside the order 
■passed ex parte, that although the ^Magistrate 
might have been fully justified in refusing to 
allow the mukhtyar to appear, he ought not to 
have treated the absence of the accused as due 
to wilful neglect to attend. 2 Bom. L.R. 700. 

(3270) — S. 4S8 ( = Crim, Pro- Code, 1882, 
s. 488)—0_fferto inaintaimcife, sufficiency of . — 
A husband’s offer to maintain his wife on condi- 
tion of her living with him, must be an offer to 
maintain with the consideration due to her 
position as wife, in order to disentitle the wife 
to claim a separate maintenance- 17 M. 260 = 
2 Weir 641 M.L.J. 83. 

(3271) — S- 188 { = Crim. Pro. Code, 1882, 
s. 4SS) — U'i/e’s refusal to live with husband on 
the (jround of husband's adultery — Mainte- 
nance. — Adultery on the part of the husband, 
not being such adultery as would justify a con- 
viction under the Indian Penal Code, may, 
nevertheless, constitute sufficient cause for the 
wife separating from the husband and enable 
her to claim maintenance under the provisions 
of the Cnm. Pro. Code 20 M, 470 = 2 Weir 
643 = 7 M.L.J. 303, F.B. IR.. 2 M.L.T. 166 = 17 
M.L.J. 279 = 5 Cr. L.J.359 = 30 M. 332, 3 M. 
L.T 2G9J. 

(3272) — S- 188 — Refusal of xoife to live with 
her husband — Ground for habitual cruelty or 
adultery. — The mere fact of the respondents 
having a chief wife, and having added a third, 
assuming he was at liberty to take more than 
one wife at all, does not constitute cruelty on 
his part, nor entitle the applicant, who had 
chosen to unite herself to a man already legally 
married, to object to live with him or claim to 
live apart. No other ground than habitual 
cruelty or adultery could be treated as a suffi- 
cient reason for the refusal of a wife to live with 
her husband, under s. 483, Crim, Pro. Code, 
1898. U-B.R. (1897—1901), Yol. I. 104. 

(3273) — S. 188 { = Crim. Pro. Code, 1861, 
8.316) — Imprisonment on default ofpaynxentof 
maintenance, when could be ordered . — An order 
for maintenance provided that, in theeventof the 
defendant failing to pay the monthly mainte- 
nance, or of there not being sufficient distrain- 
able goods belonging to him, he should be rigor- 
ously imprisoned for the term of fifteen days 
for every breach of the order. Held, that the 
provision was an anticipation of a procedure to 
take place on a wilful default, if such should 
occur, and was, therefore, illegal. 2 Weir 637 
= 5 M.H.G. App. 34. 

(3274) — S. 188 — Claim for maintenance for 
child— Settlement between father and mother — 
Evidence. — In an application under the above 
•section of the Code, in respect of the mainte- 
nance of a child, proof of a settlement between 
father and mother is not conclusive against 
the claim ; but it is necessary to make enquiry 
dnto the present circumstances of the child and 
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the father in accordance with the provisions of 
I the section. U.B.R. (1892 — 1896), Yol. I, S9« 

; (3275) — Where the father makes over certain 

j property to the mother in consideration of her 
^ agreement to maintain the child, an order of 
' maintenance would be rightly refused, when 
! the property still exists and furnishes sufficient 
j means for the support of the child. But where 
, the property is not made over for the support of 
j the child, and though it has probably not been 
; all expended when the application for mainte- 
i nance is made, the mother would be entitled 
under the section to applv for maintenance, 
i U.B.R. (1897— 1901), Yol: I. 108. 


I 

I 

I 


1 


I 


(3276)— S. 488— Revision of order under^- 
Re-openvuj of proceedings once disposed of 
Legal xinion — Maintenance, how payable. The 
District Magistrate has no authority to revise 
a case under the above section of the Code ; 
and a Magistrate of competent jurisdiction 
having once disposed of the matter, his succes- 
sor is not at liberty to go into it again. Jlero 
cohabitation docs not in Burma constitute a 
legal union. The maintenance allowed is pay- 
able only from the date of the order according 
to the old Code, and from the date of the appli- 
cation according to the new one. It should not 
at all be made payable from the date of the 
child’s birth. U.B.R. (1892-1896), Yol. I. 61. 


( 3277 ) — S.188 — Conditions of sectioJi to be ful- 
filled— Maintenance.— loan application under 
the above section of the Code, the Magistrate 
should make a complete enquiry and satisfy 
himself that the conditions of the section have 
been fulfilled. As regards co.sts that may be 
claimed by the applicant, there is no provision 
for it in the Code, and the Court cannot go into 
that question at all. U.B.R. (1892-1896). Yol. i 
62. 


(3278)— S. 188— Effect of dismissal of appl^ 
tion for mavitenance — Second applicatwn, tf 
bnissible.— The effect of the dismi^l cf an 
iplication for maintenance under the awve 
ction of the Code, is the same iw an order 
.ssed for default of the appearance of toe 
mplainant in a summons case, an 

quittal. If once an application under tne 
lOve section is dismissed for default, a swond 
.plication on exactly the same ground is no6 
missible ; but the Magistrate, before reject- 
g or dismissing a second application, sbouw 
certain whether any change of circumstonc^ 
fresh cause has occurred since lh« fi”.. appii- 
tion was thrown out. U.B.R. (1892 189 )f 
>1. I. 64. 

( 3279 )— 5 . 488 — Maintenance, payment of^ 
Iscretion of Magistrate— Enquiries to ^ xnaM 
MagistraU.—A. wife, who first applies for 
iintenance to herself under the above sect^, 
d, seeing that her application « 
ain appUes a second fame for the 
nee of her child, is possibly ^ 

trying to obtain an order for 
rs^f of allowance on account of her child. 



1565 


THE ALL INDIA DIGEST. 


15G6 


€rim. Pro. Code (Acts Y of 1898, X of 1882. 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

Hence, the Magistrate should be careful and 
should use his discretion in determining the 
person to whom an allowance should be made 
payable. If the father is willing to support the 
child in his own house, and is not permitted 
to do so because the mother will not part with 
it aud will not live with her hu=band, he is noc 
liable for either neglect or refusal cn account 
of the child any more than on account of the 
mother. U.B.R. (1892—1896). Yol. I. 67. 

(3280) — S. 488 — Mahiteiiaiice — Ability of 
children to 7uaintain themselves. — A Iklagistrate 
should necessarily enquire as to whether 
children can maintain themselves. Quare: — 
Whether, under the Buddhist Law, a wife can 
sep-arate herself from her husband for upwards 
of a year, and whether a husband can take a 
second wife contrary to the wishes of the first ; 
whether a father can be made liable for main- 
taining his child, if his child declines to live 
with him and insists on living with the mother, 
who improperly refuses to live with her hus- 
band : to whom should the payment be made 
for maintaining the child, when its mother 
is not entitled to receive the same. U.B.R. 
(1892—1896), Yol. I, 68. 

(3281) — S. 488 — Husband, tolien not liable 
to maintain wife — Legitimacy of child — Pre- 
sumption. — The husband is bound to maintain 
the wife under the above section of the Code, 
unless she refuses to live with him without 
sufidcient excuse, or some other of the dis- 
qualifications mentioned in the above section 
applies. Furthermore, the presumption is that 
a child born during coverture is the child of 
both husband and wife, and this presumption 
may be strengthened by the future conduct of 
the husband in returning to live with his wife 
after she denied that he was the father. The 
Magistrate must not, in considering a case of 
this kind, pass an order on the general grounds 
of separation. U.B.R. (1892-1896), Yol. I, 72. 

(3262) — S. 468 — Maintenance application for, 
when to he dismissed— S. 112, Evidence Act 
— Legitimacy. — An application under the above 
section of the Code for the maintenance of a 
child by the father should be dismissed when 
DO neglect or refusal to maintain is proved. 
S. 112 of the Evidence Act applies to the legiti- 
macy of the children of married persons only. 
0.B.R. (1892-1896). Yol. I, 74. 

(8263) — 5. 488 — Divorce under Buddhist law 
and Burman custotn — Effect of — Qxtestiotis to be 
considered. — Where the parties have been 
divor^d in the usual Burman fashion, it is a 
question whether provision has not already 
been made for the maintenance of the children 
of the marriage by the arrangements concluded 
at the time of divorce, or by the decree in a 
subsequent eivil suit between the parties ; and 
this matter ought to be considered in dealing 
with an application under s. 488, Grim. Pro. 
Code. In an application under the above 
section, the questions to be considered are 
whether the husband has sufficient means to 


Grim. Pro. Code (Acts V of 1898. X of 1882 

X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

support his children, who are infants, and what 
sum is required for their support. U.B.R. 
(1897—1901). Yol. I. 106. 

(.3284) — S. 488 — Pregnancy by the sanic man 
who marries the woman, yiot a bar to marriage 
under Mahomedan Law — Husband liable for 
maintenance of wife and child. — There is no 
authority for the assertion that pregnancy is a 
bar to marriage under the Mahomedaji Law. 
Where a woman is pregnant by fornication 
with the same man who marries her, the mar- 
riage is lawful and connul)ial intercourse is not 
forbidden them. Such a person would be liable 
for the woman’s maintenance. U.B.R. (1897 
—1901), Yol. I. 110. 

(3285) — S. 488 — Order binder, if can be altered 
by Civil Court. — An order under the above 
section cannot bo set aside or modified by a 
Civil Court. U.B.R. (1397—1901). Yol. I. 112. 
(6 W.R. Cr. 57, 20 W.R. Cr. 58. 19 A. 50. R.) 

(3286) — S. 488 — Arrears of mainte^iance , 
payment of, howenforced. — It is never tbo inten- 
tion, as manifested in Ch. 36, Crim. Pro. Code, 
of the legislature that arrears of maintenance 
should be allowed to accumulate for a long 
number of years, and that payment of the ac- 
cumulated arrears should then be enforced in a 
summary manner under s. 488. Crim. Pro. Code. 

1 U.B.R. (1902-1903), Crim. Pro. Code. 3. (10 A. 
350, 4 Bur. L.R. 29, 6 M.H.C. App. 22. R.). 

(3287) — The levy cf accumulated arrears of 
maintenance by a single warrant is not illegal 
under s. 536- 7 U.H.C. App. 37. 

(3288) — S. 488 — Powers of Magistrate under 
— Mother's refusal to hand over child to hus- 
band, if ground to stop nlloioancc. — A Magis- 
trate proceeding under s. 488, Orim. Pro. Code, 
has no authority to determine the question, 
who is the lawful guardian of the child ; and a 
woman’s refusal to surrender her child to the 
husband is no ground for stopping an allowance 
previously ordered. 1 U.B.R. (1902 — 1903), 
Crim. Pro. Code, 7. (4 C. 874, U.B.R. 1892- 

1896, Vol. I. 67, R.). 

(3239)— S. 465 ( = Crim. Pro. Code, 1873, 
s. 586) — Maintenaitce — Father's liability. — A 
father is liable to maintain hischildren, whether 
ho is a Hindu or Mahomedan or Buddhist, not- 
withstanding that their mother may have been 
legally divorced. S. 636, Crim. Pro. Code, 
1672, is intended to apply to fathers who are 
proved to have sufficient means and who neglect 
or refuse to maintain their children. L.B.R. 
(1872—1892), 145. (17 W.R. Cr. 49. R.). 

(3290) — S. 488 { = Crim. Pro. Code, 1882, 

8. 488) — Maintenance— Buddhist Lau {Divorce). 
— A Burmese divorced wife is not barred by the 
provisions of the fifth paragraph of s. 488, Crim. 
Pro. Code, from instituting proceedings under 
that section for the maintenance of a child born 
to her, against her former husband, the father 
of the child. L.B.R. (1872—1892), 362. 

(3291) — S. 488 (3) — Mode of enforcement of 
order of maintenance , — An ord^r for imprison- 
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ment in execution of an order for maintenance, 
when no order for levying the amount of the 
maintenance due had previously issued, is 
illegal, and it is only on account of the amount 
due after the execution of “ the warrant” that 
imprisonment may be ordered. Held, further, 
that it should have been shown that there had 
been wilful neglect to comply with the order for 
maintenance. U.B.R. (1897—1901), Yol. I, 
111 . 

(3292) — S's. 48S, 250 — Petition for mainte- 
nance, not a complaint of an offence within s. 250 
— Compensation, illegal. — An application for 
an order of maintenance is not a complaint or 
an accusation of an offence, and consequently 
an order for payment of compensation under 
s. 250, and imprisonment in default, is illegal. 
6 M.L.T. 261. 

(3293) — Ss. 488 and 490 { = Crim. Pro. Code, 
1882, ss. 488, 490) — Mahomedan husband — 
Objecting to order for maintenance of tvife on 
ground of her divorce. — A Bench of Honorary 
Magistrates were held to be bound to enquire 
into an objection raised by a Mahomedan bus- 
band, against an order of maintenance passed 
by them on the ground of the divorce of his wife, 
and, if they found that the husband had, in 
fact, validly divorced his wife, to abstain from 
enforcing their order. S. C. 239, Oudh. (5 C. 
558, 7 B. 180, 5 A. 226. 14 (J. 276, i?.) 

(3294) — jSs. 488, 490 — Imprisonment in de- 
fault of payment of maintenance — Construction 
of s. 485. — A Township Magistrate has juris- 
diction under s. 490 to enforce the mainte- 
nance order as the section says that “ such 
order may be enforced by any Magistrate." 
There is a conflict of opinion between the High 
Courts in India concerning the proper con- 
struction of s. 488 with respect to a sentence of 
imprisonment. It will be safest to treat 
imprisonment in default of payment under 
9. 488 of the Code as not an ' offe^ice ' and to 
award simple imprisonment as a means of 
coercion. U.B.R. (1892—1896), Yol. I. 70. 

(3295)— S. 488 { = Crim. Pro. Code, 1872, 
s. 536) — Imprisonment in default ofpaipnent of 
maintenance, — A Magistrate cannot, under 
s. 536. Crim. Pro. Code, 1872, order imprison- 
ment, unless he is compelled to issue a warrant 
forthelevy of the amountdue. A.W.N.1881, 19. 

(3296) — S. 488— See COMPLAINT, 13 P.R. 
1885 Ct. 

(3297)— Ss. 488, 528- See DISTRICT Magis- 
trate, 5 P.R. 1905 Cr. 

(3298) — S. 438 — See INTERVENOR, 4 C. 650, 
3 O.L.R. 551. 

(3299)— S. 488— See JURISDICTION OF 
CrviL Courts, 158 P.L.R. I90i. 

(3300) — S. 488 —See MAINTENANCE, 31 P.R. 
1873 Or., 6 P.R. 1873 Ct.. 2 P.R. 1878 Cr.. 2 
P.R. 1876, 1 P.R. 1876 Cr., 12 P.R. 1877 Cr., 
16 P.R. 1880 Or., 31 P.R. 1880 Cr., 11 P.R. 
1881 Cr., 30 P.R. 1881 Cr., 1 P.R. 1882 Cr., 
81 P.R. 1882 Cr., 50 P.R. 1866 Cr., 20 P.R? 
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1868 Cr.. 22 P.R. 1869 Or., 55 P.R. 1866 Cr.. 
30 P.R. 1867 Cr.. 5 P.R. 1870 Cr., 10 P.R. 
1871 Cr. 

(3301)— Ss. 488, 489. 490— See MAINTE- 
NANCE, 25 A. 165 = A.W.N. 1902, 224. 19 A. 60 
= A.W.N. 1896, 173. 21 P.R. 1894 Cr. 

(3302)— S*?. 488 and 490— See MAINTE- 
NANCE, 9 O.C. 49 (B)=3 Cr. L.J. 229. 15 A. 
143, Rat. Un. Cr. C. 238 = Cr. Rg. 25 of 1886. 

(3303)— S. 498— See MAHOMEDAN LAW, 
L.B.R. (1872—1892), 596. 

(3304)— S. 488— See REVISION, 16 B. 269. 
(330.5)— S. 488— See SENTENCE, 9 A. 240* 
A.W.N. 1887. 54. 

(3305-a)— S. 488— See Nos. 41, 84, 703, 
1169. 1171, 1511, 2034, 2898. 3098, supra. 

S. 489 ( = 1882, s- 489 : 1872. a. 587; 1861, 

8. 317). 

(3306) — S. 489 ( = Crim. Pro. Code, Act X of 

1882, s. 489)— Change in circumstances— Mean- 
ing . — The expression “ change in the circum- 
stances ” in s. 489 of the Crim. Pro. (>ode 
means not merely a temporary and accidental 
change in one of such circumstances (such as 
salary), but a change in all circumstances con- 
nected with the condition of the person. 

A.W.N. 1891, 32. 

(3307)— S. 489— See MAINTENANCE. 19 A. 
50 = 16 A.W.N. 173. 

f3307-a)— S. 489— See No. 3301, supra. 


8. 490 ( = 1882, 8 490 ; 1872, 8. 338). 

(3308) — S. 490 — Enforcetnent of order of main- 
tenance. — When an application is made for the 
enforcement of an order for maintenance. 
general rule laid down in 15 A. 143 should be 
followed, unless it is shown that the ord« is no 
longer in force. U. B. R. (1897-1901). Yol. I. 
112. (16 A. 143, B.) 

(3.308-a)— S. 490 — See Nos. 3293, 3294, 

3301, 3302, stipra. 

S. 491 ( = 1882, s. 491; 1872, 8. 82). 


3309) — S- 491 — Habeas Corpus — Mahome- 
Into— Custody of an infant— Meth^ 
ed to custody as against executor. -On 
ith of a Shiah Mahomedan 
ither becomes entitled to the custody of the 
son of her minor son as against the executor 
:he father, unless there is in the will a s^cifie 
ointment of the executor as 
tere.- Whether a Mahomedan coiUd by ^ 
1 deprive his widow of the enstody of hex 
»nt children by appointing by his will some 
i else as their guardian without any jw 
ise, and whether an arbitrary and capncioM 
action in the will depriving the motto of 
custody of her infant chil^en wouW^ 
t>rc4d by Courts. 11 Bom. I#.R. 75=9 Cr. 


(3310)— S. 491— See LETTEBS PATENT, 
(BOM.), 1865. cl. 15, 14 B. 555. 

(3310-a) — S. 491— See No, 2221, «ipro. 
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S. 492 ( = 1882, 8. 492 ; 1872,83.57,58, 

202 ). 

(3811) — Ss. 492y 494 { = Cnvi. Pro. Code, 
1872^ ss. 57, 202 {2) aiid s. 6J) — Power of with- 
drawing prosecutions. — S. 61 applies only to 
Public Prosecutors appointed by Government, 
and not to a person specially appointed to con- 
duct a case under s. 20*2, cl. 2 of the Code of 
1872. A person so appointed cannot, therefore, 
withdraw a prosecution. 2 Weir 653. 

(3312)— Ss. 492, 494 and 240— Sec CHARGE, 
2 Weir 258 = 2 Weir 652. 

(3313) — S.492 — See PUBLIC PROSECUTOR, 
29 P.R. 1886 Cr. 

(3313-0) — S. 492 — See No. 2810, supra. 

S. 493 ( = 1882, s. 493; 1872, s- 60). 

/3313-5)-S. 493— See No. 3326, infra. 

S. 494 ( = 1882, s. 494; 1872. b. 61). 

(3314) — S. 494 (5) — Ciuirge of robbery — 
WiDidraioal. — Where during the pendency of 
a prosecution for robbery against more persons 
than five, an application was presented to the 
High Court by the complain.ant praying that 
tne Magistrate may be directed to charge the 
accused with dacoity and commit them for 
trial by the Sessions Court, and before the ap- 
plication was disposed of, the Magistrate per- 
mitted the prosecution to be withdrawn, held 
that no order was required on the application 
and that the only order the Magistrate could 
pass was one of acquittal under cl. (6) of s. 494 
of the Crim. Pro. Code. A.W.N. 1904, 277 = 

2 A.L.J. 30 = 2 Cr. L.J. 21. 

(3315) — S. 494 ( = Criw. Pro. Code, 1832, 
s. 494) — Withdrawal from prosecution, power of. 
— A person appointed by the Magistrate of a 
District, under the second paragraph of s. 492, 
Grim. Pro. Code, to be Public Prosecutor 
merely for the purpo.se of a particular case, 
has not the powers of the Public Prosecutor, 
with regard to withdrawal from a prosecution 
under 6. 494. 8 A. 291, F.B. 

(3316) — S. 494 — Co-accused — Evidence, when 
admissible— Conditional pardon — Power of Local 
Government to tender — Wiihdraival of prosecu- 
tion— Discharge, effect of — Accomplice' sevidence, 
value of. — A Local Government in India has 
DO power to tender conditional pardon to an 
accomplice for the purpose of his being examin- 
ed S3 a competent witness against others accus- 
ed with him. An accomplice, if ha is not an 
accused under trial in the same case, is a com- 
petent witness and may be examined on oath. 
Soy if the prosecution be withdrawn and the 
accused disobarged under s. 494 of the Code, he 
would be a competent witness. Where, how- 
over, the Court purporting to act under s. 494 
of the Code sanctioned the withdrawal of the 
prosecution, but omitted to record an order of 
discharge, and, moreover, the accused continued 
to be kept in oustody. Held that his position 
was in noway changed from that of an accused. 

99 
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Quesre : — Whether the fact that the accused, 
who was examined on oath, was not actually 
tried along with the other accused made his 
evidence admissible? The utmost caution is 
necessary in admitting or using the evidence of 
an approver. It not only requires corrobora- 
tion in material particulars for its use but its 
evidentiary value depends considerably upon 
the circumstances under which his evidence is 
tendered. 33 C. 1353 = 10 C.W.N. 962 = 4 Cr. 
L.J. 145. [i?., U.B.R. 1906, Evidence, 3 = 

5 Cr. L.J. 300} . 

(3317) — S. 494 {=Crim. Pro. Code, 1882, 
s. 494) — Permission to lotthdraic from a case — 
Failure of complainant to appear — Procedure . — 
Where the Sessions Judge allowed the Public 
j Prosecutor to withdraw a. case of forgery, on the 
ground that the complainant was keeping out 
of the way and could not bo served with sum- 
mons, held, that the procedure adopted by the 
Judge was not proper, but that he should have 
taken steps to enforce her attendance and avoid- 
ed a procedure, having ihe effect of according a 
recognition to the compounding of a non-com- 
pouudable offence. 2 Weir 655. 

(3318)— 5. 494 (b ) — WUltdrawal of Charge- 
Proper procedure. — Where a certain number of 
persons have been, as a matter of fact, charged 
with robbery before a Magistrate, who consents 
to the withdrawal of the charge, the only course 
left to him is to make the order directed by 
cl. (6), s. 494, Crim. Pro. Code. 2 A.L.J, 30 = 2 
Cr. L.J. 21. 

(3319)— Ss. 494, 495, els. 1 and 2-^*' Anp 
such oj^er," meaning of — Withdrawal of pro- 
secution by an Advocate engaged by the com- 
plainant, effect of .--The words “any such officer’* 
in s. 495, cl. 2, of Crim, Pro. Code, refer only 
to the “Advocate-General, Standing Counsel, 
Government Solicitor, Public Prosecutor or 
other officer generally or specially empowered 
by the local Government in this behalf’’ men- 
tioned in sub-s. (Ij. If an Advocate, privately 
engaged by the complainant and permitted by the 
Magistrate to appear for the prosecution, with- 
draws from the prosecution, the effect provided 
in s. 494 does not follow ; ih other words, the 
' trial proceeds. U.B.R. 1908, 4th Qr., Cr. Pro. 
Code, 15. 

(3320)— S. 494 — See DISCHARGE OF ACCUS- 
ED, 12 M. 35. 

(3321) — Ss. 494, 537 — See WITHDRAWAL OP 
CHARGE, 5 Ind. Cas. 21. 

(3321-a)— S. A94—See Nos. 1839, 2076, 2237, 
2275, 3311, 3312, supra. 

S. 495. paras 1, 3 and 4 (:=1882, s. 495 ; 

1872, B. 59) ; para 2, new. 

(8822) — S. 495 — Order of Magistrate allowing 
couivsel to ^appear for prosecution — Revisional 
powers of ihe High Court. — When a Magistrate 
has, after due consideration, exercised the 
discretion allowed by him by s. 495, and allowed 
counsel to appear on behalf of the prosecution. 
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the High Court cannot, as a Court of revision, 
overrule the order of the Hklagistrate and direct 
him to refuse to allow counsel to appear. Per 
White, C.J., and ^loore, J. The High Court 
has, in certain circumstances, power to revise 
an order of a Magistrate passed under s. 495. — 
Per Benson, J. 2 Weir 655. 

(3323) — S. 495- Officer appointed to conduct 
prosecution — Withdrawal of case hy Police In- 
spector not sjyecificaUji permitted to conduct 
prosecutio7i —Acquittal of accused — Illegality . — 
Criminal Courts have no jurisdiction to acquit 
accused persons, on a motion for a withdrawal 
of the case by the Police Inspector, who is not 
specifically permitted to conduct the prose- 
cution under s. 495, Crim. Pro. Code. 4 Ind. 
Cas. 132. 

(3324) — S- 495 (4) — Police making investi- 
gation — Prosecution, conduct of- — An Inspector 
of Police, on information received by him, ap- 
plied for a warrant and arrested the accused, 
seized the property found, and named the wit- 
nesses to bo summoned before the jMagistrate ; 
but he did not examine any of the witnesses 
and his investigation was confined to an inspec- 
tion of the books and papers which had been 
seized. Held that the Inspector fell within 
the provisions of s. 495 (4) and was not com- 
petent to conduct the prosecution of the person 
charged. 26 B. 533 = 4 Bom. L.R. 271. 

(3325)— S. 495 (l,3.4)~See BOM.ACT VII OF 
1867, s. 23, 8 B. 534. 

(3326)— Ss. 495, 493, 270. 289, 290, 292— 
See COUNSEL, 11 B.H.C. 107. 

(3327)— S. 495 — See DISTRICT MAGIS- 
TRATE. 6 P.R. 1905 Cr. 

(3327-n)— S. 495— See Nos. 40, 2799, 3319, 
supra, 

S. 496 ( = 1882, s. 496; 1872, ss. 128, 

para 2, 194, para 2, 204, para 1,388,393; 

1861. 8S. 258. 216). 

(3328)— S. 496 ( = Crim. Pro. Code, 1872, 
s. 204) — Appearance of accused,hmv to be secured 
— S. 204 confers on a Magistrate, when an ac- 
cused person has appeared, a discretion to 
admit him to bail, or to allow him to go at large 
on his personal recognizance, and empowers the 
Magistrate to detain the person in custody only, 
if, being required to furnish bail, he fails to 
do so. 6 N.W.P. 366. 

(3329) — S. 496 — Proceedi?igs under the section 
— Me-arrest of jyersons appearing before Magis- 
trate and released on bail, whether proper . — 
After the enlargement on bail of the petitioners 
against whom proceedings under s. 107 were 
instituted, the Magistrate, pending the proceed- 
ings, directed the re-arrest of the petitioners 
and remanded them to custody, until the 
termination of the proceedings. Held, that 
the remand was illegal. Held, also, that the 
Magistrate was bound, under s. 496, which is 
imperative in its items, to release the petitioners 
on bail. 32 C. 80 = 8 G.W.N. 779. 

(3329-a)— S. 496— Nos. 698, 1607, supra. 


Crim. Pro. Code (Acts Y of 1898, X bfl882» 
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S. 497 ( = 1882, 9. 497; 1872, ss. 128, 

para 1, 194, para 2, 389; 1861, ss. 156, 212). 

(3330) — S. 497 ( = C)i7K. Pro. Code, 1872^ 
s. 3891 — Scope of the section. — S- 389 does not 
warrant the proposition that, unless there is 
evidence to raise a strong presumption of the 
guilt of the accused, he must be admitted to 
bail and cannot be remanded. That section 
assumes that the evidence has been taken and 
provides for the release of the accused on bail, 
if the evidence so taken is not such as to raise 
a strong presumption of tbeguilt of the accused 
person but it docs not import that the taking 
of the evidence may not be deferred. 6 ,M. 63 
= 2 Weir 409. [R., 1 L.B.R. 60J . 

(3331)— 55. 497, 498 ( = Crm. Pro. Code, 
1882, ss. 497, 498) — Bail in non-bailable of- 
fences. — S. 498 is not controlled by s. 497, and 
it is open to the High Court to admit a person 
charged with a non-bailable offence to bail, for 
good and sufficient cause ; the rule, however, 
is that in re.^^pcct of a non-bailable offence, bail 
is not to bo taken, except in special circum- 
stances. 2 Weir 657 F.B. 

(3332)— S. 497— 5c#^ TRANSFER OF CRIMI- 
NAL CASES, Cr. Rg. 34 of 1896. 

(3332.rt)— S. 497— See Nos. 1263, 3080, 
supra, and Nos. 3336, 3503, 'in/ro. 

S. 498 ( = 1882, s. 498 ; 1872, ss. 390, 508 ; 

1861, 8. 436). 

(3333)— 5. 493 ( = Crim. Pro. Code, Act X of 
1872, s. 390)— Powers of Sessions Court— Batl 
— Non-bailable offence. — A Court of Session has 
power under s. 390 of the Crim. Pro. Code, to 
admit to bail, before conviction, a person com- 
mitted for trial for a non-bailable offence, 
whether the offence be triable by itself or by 
any Magistrate. A.W.N. 1882, 234, F.B. 

(3334)— 5. 498 { = Crim. Pro. Code, 1872, 
s. 508), — The order of a Sessions Court fixing » 
period of detention under the above section for 
an accused party refusing to furnish securi^ 
was held not to be appealable. 24 W.R. Cr. 12. 

(3335)— S. 498— 5c« ACT XIV OP 1908, 
s. 14 (1), 14 C.W.N. 516. 

(3336)— Ss. 498, 491— See ACT XIV OF 1908, 
ss. 12, 14 (1), 14 C.W.N. 512. 

(3337)— S. 498— See BAIL, A-W.N. 1882, 
234, F.B. 

(3338) — S. 498 — See Noa. 580, 1653, 3331. 
supra^ 

S. 499 ( = 1882, 8. 499 ; 1872, s. 391 ; 1861, 

8. 274). 

(3339)— 5. 499— Failure to attend Court 
in pursuance of a verbal order — Forfeitu^ 
of bail-bond.— By the terms of a bail-bond, 
the defendant bound himself to 
the first inquiry or at^other times rcqui*8d. 

He appeared on the first day of the inquiry an 
was verbally directed to appear on a sabsequw** 


1573 


THE ALL INDIA DIGEST. 


1574 




'Grim. Pro. Code (Acts Y of 1898, X of 1832, 

X of 1372, XXY of 1861 and Ylll of 1839) 

— continu^. 

date, but failed to do so. Held, that the amount 
secured by the bond could be legally forfeited 
by reason of such non-attendance. 2 Weir 658. 

(3339-a) — S. 499 — See No. 3338, supra. 

-S. 502 {==1882, s. 502 ; 1872, s. 395; 1861, 

8. 218). 

(3340)— S. 502— See SURETY, 9 Bom. L.R. 
1285 = 6 Cr. L.J. 385. 

S. 503, paras 1 to 3 ( = 1882, s. 503 ; 1672, 

B. 330, paras 1 and 2) and para 4, new. 

(3341) — 6'. 563 { = Crim. Pro. Code, Act X 
of s. 503) — Resident of Gwalior — Apph- ' 

cability . — The British Resident at Gwalior is a 
person to whom the provisions of s. 503 of the 
Orim. Pro. Code, applies, and he should person- 
ally execute the commission without delegating 
the work to some other person. A. W.N. 1896, 106. 

(3342) — S. 503 ( — Criin, Pro. Code, 1882, 
■S.503) — Ejrtwtinafioio/ghosha woman. — S. 503 
allows the examination of a ghosJia woman, 
who appears as a witness in a case, on commis- 
sion. 2 Weir 650. 

(3343 and 3344) — S. 503 i = Critn. Pro. Code, 
2883, s. 503) — Pardahnashin women — Ap/dica- 
tion fer examination by commission, grounds . 
for granting. — An application under s. 503, by 
a pardahnashin woman summoned as a 
witness in a Presidency Magistrate’s Court, to 
be examined by commission on the ground that 
her appearance in the Court would c.ause 
degradation to her was allowed on the grounds 
that she lived near the Court-house, that she 
had volunteered to pay the expenses of the 
commission, and that the opposite party did 
not require her personal attendance. But the 
Court objected to the word “ degradation ” used 
in the petition. \^Expl., 24 C. 551 ; R., 9 A. 
W.N. 202=12 A. 69. 2 Weir 659, 1G9 P.L.R. 
1903 = 19 P.R. 1903 Cr.] Applications for exami- 
nation by commission have been granted 
under 8. 503, on the principle that, in matters 
■of procedure, the customs and habits of the 
people should be taken into consideration. 

15 C. 775. 

(3345) — Ss, 503, 505 ( = Crim. Pro. Code, 
1872, s. 330) — Examination of witnesses by 
commission. — Although pardahnashin woman 
are not of right exempted from personal attend- 
ance at Court, the word “ inconvenience ” in 
s. 330, Grim. Pro. Code, empowers the Courts to 
allow examination by commission in criminal 
cases, where a witness, according to the cus- 
toms and manners of the country, ought not 
to be compelled to appear in public. Where 
the pardahnashin woman concerned was not 
merely a witness, but was the complainant in 
a case of defamation, held, that fact materially 
altered her position as regards the question 
whether she should be exempted from personal 
appearance, and as she, avoiding her civil 
remedy, set the criminal law in motion, the 
accused had a right and privilege to have her 
evidence taken in his presence in such Court. 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXV of 1861 and VIll of 1869) 
— continued. 

The Magistrate was, however, directed to make 
such arrangements as may enable her to re- 
main in the Court house and strictly preserve 
her privacy and subject her to the least incon- 
venience or .annoyance, for the purpose of re- 
cording her evidence according to law, in the 
presence of the accused after identification, by 
some approved female witnesses. 5 A. 92. 

12 A. 69 = 9 A.W.N. 202 ; R., 24 C. 551, 
168 P.L.R. 1903 = 19 P.R. 1903 Cr.] 

(3346) — Ss. 503 to 507 — See COMMISSION, 
24 C. 551 = 1 C.W.N. 333. 

(3347)— Ss. 503 (1, 2, 3), 507 (1)— COM- 
MISSION, 19 C. 113. 

(3348)— S. 503— See EVIDENCE, 7 C.W.N. 
635. 

(3349)— S. 503 (1,2, 3)— See EVIDENCE ACT, 
s. 33, 6 A. 224. 

(3350)— S. 503— See WITNESS, 4 Ind. Cas. 
400. 

(3351)— Ss. 503, 506— See WITNESS, 2 S.L. 
R. 8Cr. = 10 Cr. L.J. 211. 

(3351-n)— S. 503— See Nos. 1440, 1432, 

supra, 

S. 504 ( = 1882, s. 504). 

(3351-6) — S. 504 — See No. 3346, sujjrn. 

S. 505 ( = 1882, s. 505; 1872, a. 330, para 4). 

(3351-c)— S. 505— See Nos. 3345, 3346, 

supra. 

S. 506 ( = 1882, 9. 506 ; 1872, s. 330, para 

5). 

(3352) — S. 506— SeePARDANASHIN WOMAN, 

9 Cr. L.J. 249 = 1 S.L.R. 5 Cr. 

(3352-a)— S. 500— Sec Nos. 3346, 3351, 
supra. 

S. 507, para 1 ( = 1882, s. 507). 

(3352-6)— S. 507— Sec Nos. 3346, 3347, supra. 

S. 509 (=1882, 9. 509 ; 1872, g. 323 ; 1861, 

8. 368). 

{3353)— S . 509-^Deposition of medical witness. 
— S. 509 does not require that to render the 
evidence of a medical witness admissible at the 
trial before the Court of Sessions it should be 
recorded by the Magistrate who is making the 
inquiry into the case, but permits expressly the 
deposition of a medical witness taken and 
attested by any Magistrate in the presence of 
the accused to be given in evidence in any 
inquiry trial or other proceeding. A. W.N. 
1893, 180. 

(3354) — S. 509— See EVIDENCE, 8 C, 739 = 
12 C.L.R. 233, 9 C. 455 = 11 O.L.R. 669. 

(8355) — S. 509 — See EVIDENCE ACT, s. 80, 

10 A. 174. 

(3356)— S. 509— See EVIDENCE ACT, ss. 80 
and 114, ill. ie), 18 O. 129. 
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(3357)— S. 509— Evidence act, s. 114, 
ill. {e), 9 A. 720. 

(3353)— Ss. 509. 512 (1)— See WITNESS. 
Rat. Un. Cr. C. 81. 

S. 510 ( = 1882, s. 510 ; 1872. s. 325 ; 1861, 

8. 370). 

(3359) — S. 510 ( = Cnm. Pro. Code, 1862, 
s. 370} — Chemical Examhier's report . — The re- 
port of a Chemical Examiner is evidence in a 
criminal trial, if it bear the signature of the 
Examiner. The original should be produced. 
6 B.L.R. App. 122 ; 15 W.R. Cr. 49. 

(3360) — S. 510 { = Crim. Pro. Code, 1882, 
s. 510) — Report of Chemical Examiner, when 
admissible in evidence. — In order that the 
report of the Chemical Examiner or of the 
Assistant Chemical Examiner may be used as 
evidence under s. 610, it must purport to be 
signed by the officer or officers who detected 
the poison and who, from personal knowledge, 
could certify to the correctness of the results 
embodied in it. 2 Weir 661. 

S. 511 ( = 1882, 8. 511 ; 1872. 8S. 326, 515, 

last clause). 

(33G1) — S- 511 { = Crim. Pro. Code, 1882, 
s. 511 (a)] — Certified extracts from the punish- 
ment register are not sufficient to prove 
previous convictions. They are not admissible 
under s. 511 of the Code, nor is there any 
express provision of law outside that section 
making them admissible. The certified extract 
contemplated by cl. (a) of s. 511 is “a copy of 
the sentence or order.” 11 C.P.L.R. Cr. 5. 

(3362)— S. 511 — See FINGER IMPRESSIONS, 

3 N.L.R. 1 = 5 Cr.L.J. 220. 

(3363) — S. 511 — See PREVIOUS CONVIC- 
TION, 2 L.B.R. 53. 

(3363-rt)— S. 511— 5ecNcs. 1691, 2241,2355, 
supra. 

• S. 512, para 1 ( = 1882, s. 312; 1872, 

s. 327). 

(3364) — S. 512 — Absconding of accused — 
Duty of Magistrate to record evidence. — It is not 
open to a Magistrate to decline to call for the 
documents desired by the complainant or to 
record any evidence on his behalf, on the 
ground that the accused had absconded and no 
enquiry was being then conducted ; he is bound 
in such a case by the provisions of s. 612, 
Grim. Pro. Code. 2 Bom. L.R. 707. 

(3365) — S. 512 — Preliminary conditions for 
admissibility of deposition jna'porting to have 
been recorded under above section. — Before a 
deposition recorded under s. 512, Crim. Pro. 
Code, can be admitted in evidence, it must be 
proved that the deponent is dead, or incapable 
of giving evidence, or that his attendance 
cannot be procured without an amount of delay, 
expense or inconvenience, which, under the 
circumstances of the case, would unreason- 
able. U.B.R. (1897—1901), Yol. I, Hi. 
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(3366)- S. 512 { = Crim. Pro. Code, 1382, 
s. 512)— Recording evidence in the absence of ac- 
cused, — In a case where it is proved that an ac- 
cused person has absconded, evidence can be 
recorded against him, under s. 512, in bis 
absence, only if the fact of absconding is alleged, 
tried and established, before the deposition is 
recorded. 10 C. 1097. [Co^nmented uvon. 10 
M. 232 = 2 Weir 181, F.B.] 

(3367)— S. 512 { = Crim. Pro. Code, 1882, 
S’ 512) — Applicability of section — Evidence Act, 
s. 33 — Pioijab Laws Act, s. 39. — An accused 
person was tried for murder, which took place 
in 1861 ; the statement of certain peroons, since 
dead, recorded in 1861 by a Magistrate, as well 
as the evidence now given by two witnesses, 
which statements were also recorded in 1861, 
were tendered in evidence. Held, that the 
charge should be under the Penal Code, and not 
under the Punjab Penal Code, as s. 39. Punjab 
Laws Act, make the provisions of the Penal 
Code, excepting Chap. VI. applicable to offences 
committed before the 1st January, 1862. Held, 
further, that the statements recorded in 1861, 
wore inadmissible under s. 512, Crim. Pro. 
Code, as the provisions of the section are not to 
bo found in the Punjab Penal Code. The state- 
menc could not be used as evidence, under 
s. 33, Evidence Act, as all the defendants were 
not examined on oath or affirmation, and as the 
accused had not the opportunity of cross- 
examining the witnesses. 26 P R. 1885 Cr. 

(3368)— S. 512— See ABSCONDING OF- 

FENDER, 21 P.R. 1883 Cr. 

(3368-n)— S. 512- -See Nos. 365. 3358, supra. 

S. 513 ( = 1882, 8.513; 1872, s. 399; 1861. 

s. 437). 

(3369)— S. 513— See CONTRACT ACT. ss. 2-3 
and 24, 10 Bom. L.R. 553. 

(3369'a)— S. 513 — See No. 523, supra. 

S. 514. paras 1 to 5 ( = 1882. s. 614 ; 1872. 

ss. 396, 397, 398, paras 1 and 2. 502, paras 

1 to 5 and 7. 503, 514 ; 1861, ss. 219. 220. 

221, 293, 294. 305). 

(3370) — S. 514 — Procedure to be followed for 
forfeiture of bail bond — Practice. — This ^tion 
requires that an order escheating the bail bond 
shall be made upon evidence duly recorded in 
the case and not upon evidence taken in other 
cases. In this case, the applicant was surety 
for an accused and executed a bail bond in a 
preliminary enquiry before a police officer for 
the attendance of the accused at the MagiS' 
trate's Court on a certain date. On the date 
fixed, the accused attended the Court, bat 
found it closed. The next day the case was 
called, but the accused was not present; where- 
upon the Magistrate summoned the applicant, 
and, without hearing any evidence, referred to 
a statement made by the Superintendent of 
Police in a former case and summarily oMered 
the applicant to pay the penalty entered in the 
bond. JJeWthat the Magistrate’s procedure 
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was wrong. Also in this case, the Chief Court, 
considering the loss of time and the expense 
that the applicant had been put to in these pro- 
ceedings, and also the fact that the accused 
person, for whom ho was surety, was produced 
in Court and duly tried, held that it was un- 
necessary to return the case for further enquiry. 
Consequently, the Magistrate’s order was set 
aside and the sum forfeited was directed to be 
refunded to the applicant. U.B.R. (1897— 
1901), Yol. I, 116. 

(3371) — S. 514 { — Crim. Pro- Code, ISS'-i, 
e»514) — Coixstruciion of security bond. — Where 
the security bond of a surety for the appearance 
of an accused person before a Magistrate does 
not expre.ssly provide for the appearance of the 
accused on any day subsequent to a certain 
fixed date of hearing, /le/d that the bond must 
be construed strictly and did not impose on the 
surety the duty of causing the attendance of 
the accused on any day other than the one 
fixed. Rat. Un. Cr. C, 547 = Cr. Rg. 22 of 1891. 

(3372) — S. 514 — Bail bond — Gtiarantee by 
surety fo>' appearance of accused — Non-appear- 
ance of accxised before different Magistrate — 
Forfeiture of botid- — Where a person stood as a 
surety for an accused person and executed a 
bond guaranteeing the appearance of the accused 
before the Deputy Magistrate before whom the 
case was pending, and the accused did not 
appear before the District Magistrate to whom 
the case was subsequently transferred, held, 
that there was no breach of the condition of the 
surety bond so as to make the surety liable to 
pay the penalty. 30 C. 107 = 6 C.W.N. 885. 

{3373>— 5. .52i ( = 6Vim. Pro. Code, 1861, 
s, ^Imprisonment of sureties. — S.294 makes 

no provision for the sureties being imprisoned. 

4 M.H.C. App. 68. 

(3374)— S. -514 {=s. 502, Code of 1872)— 
Lability of surety for a default made on a date 
other than that specified in bail-bond- — A surety 
18 not liable for the default made by the accus- 
ed on a date subsequent to that for which he 
had rendered himself liable. If the accused 
attends on the date specified in the bail-bond, 
the liability of the surety ceases. 2 Weir 663. 

(3376) — S. 514. — Enforcement of the penalty 
of a bond to keep peace—Evidence Act, s. 43 . — 
A Magistrate proceeding to enforce the penalty 
of a bond entered into to keep the peace is bound 
to take evidence himself, and come to a con- 
clusion on that evidence whether or not there 
had been a breach of the conditions of the bond, 
before he could take proceedings for the enforce- 
ment of the penalty. A judgment of convic- 
tion under s. 323, I.P.C., cannot be said to be 
legal evidence in order to prove, for the pur- 
poses of 8. 514, Crim. Pro. Code, that a bond 
w keep the peace has been forfeited. 9 G.P.L. 

B.L.R. App. 155, 12 W.R. Cr. 64. 
4 C. 865, 11 B.H.O.R. 170, 11 C. 77, i?.). 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
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i (3376) — S. 514 — Forfeiture of recognizaxice to 

I keep the peace on conviction for an offence 
involving br each of the -When a Magis- 

I trate deciding a case of .an offence .attended 
' with violence is cognizant of the f.act that the 
i person convicted is under a recognizance to keep 
\ the peace, it is not necessary that ho should 
I proceed at once to take steps to forfeit the 
recognizance. A Magistrate who passes an 
appe.alable sentence on a conviction for a breach 
of the peace, m.ay very well wait until the 
period of the appeal has expired, or. if an appeal 
is filed, till it is decided, before he proceeds to 
take action under s. 614. 26 A. 202. 

(3377) — S. 514 — Security bond, forfeiture of. 
— One W.S. was ordered to show cause why he 
should not be required to give security for good 
behaviour under s. 110 of the Crim. Pro. Code, 
and the erder was made absolute. N.S. and 
J.S., offered themselves as sureties who, along 
with W.S,, executed a bond by which they 
bound themselves to pay a certain .sum as 
penalty, if W.S. should commit a breach of the 
peace or do any act likely to cause a breach of 
the peace. A form of a bond under s. 107 was 
■ by mistake substituted for the form under 
I s. 110. W.S. having been convicted of an 
j offence under s. 430 of the Indian Penal Code 
for h.aving cut the bank of a canal distributary, 
which watered a village below his village, the 
Magistrate passed an order forfeiting the bond 
executed by W.S., and tbc sureties. 

[ It was contended on revision, (1) that the 
bond was void, the proceedings having been 
under s. 3 10 of the Crim. Pro. Code and W. S., 
not having been called to show cause under 
s. 107 ; (2) that no breach of the peace or 
act likely to cause a breach of the peace was 
established ; (3) that inasmuch as the Magis- 
trate who convicted W.S., under s. 430 of the 
Indian Penal Code did not order forfeiture as 
part of the procedings in that case, the sub- 
sequent proceedings wore bad, and (4) that, as 
against the sureties, the judgment was not 
conclusive and that evidence should have been 
adduced in the forfeiture proceedings that the 
security had been forfeited. Held, (1) that the 
bond executed by W.S. was bad in law, for, the 
order was that he should be bound over under 
s. 110, and that the order forfeiting the 
security furnished by him must be set aside. As 
the sureties had agreed to comply with the 
terms of the bond, which was bad in law, the 
order passed against them was also bad; (2) that, 
in cutting the bank of the canal distributary, 
W.S. did an act likely to cause a breach of the 
peace ; (3) that the convicting Magistrate 
anticipated the forfeiture of the security as a 
result of the conviction, and no great delay had 
taken place after the conviction before the 
order of forfeiture was passed, and (4) that the 
production of the judgment of conviction, and, 
if necessary, proof of identity, were sufficient 
in such cases for the issue of a notice under 
8. 614 of the Grim. Pro. Code and that it waa 
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for the surety to show cause against the 
forfeiture. 15 P.L.R. 1904. (25 C. 440, Not F}» 

(3373) — S- 5J4 — Recognizance to keep Oie 
peace, liability of, to forfeiture. — A certain 
person was bound over to keep the peace or not 
to do any act which would cause a breach of 
the peace. He, however, committed an offence 
of abduction within the period covered by his 
bond. The question for decision was whether 
the bond was liable to forfeiture. Held, that 
the bond was not liable to forfeiture, the 
possible consequence of the offence committed 
being too remote to render the offender liable to 
forfeit his bond. 7 P.R. 1906 Cr = 4 Cr. L.J. 278. 

(3379) — 3. 514 — Imprisonment, when ac- 
cused is already under recognizance — Forfeit- 
ure of recognizance. — Where a Magistrate 
has inflicted a sentence of imprisonment with 
the knowledge that the accused is under a re- 
cognizance to keep the peace and has abstain- 
ed from making any order for the forfeiture of 
the bond, held, that he could not, at a subse- 
quent period, order the forfeiture of the bond. 
26 P.R. 1904 Cr. (3 C. 406, F.). 

(3380)— S.514 — Past enforcement of penalty — 
Effect. — When the penalty of a bond is only 
partly enforced under this section, part of the 
penalty being remitted, neither the principal 
nor the sureties are subject to further liability 
on the bond. U.B.R. (1897—1901), Yol. I, 
117. (U.B.R. 1897—1901, Vol. I, 26, R.) 

(3381) — S.514 — Only one penalty of a bond 
-^Accused and sureties not to be bound in several 
sums. — There cannot be more than one penalty 
of a bond. The accused and his sureties are 
not to be bound in several sums. U.B.R. (1897- 
1901), Yol. 1,119. (U.B.R. 1897—1901, Vol. I, 
26. F.). 

(3382)— 5s. 514, 106 ( = Crim. Pro. Code, 1882, 
ss. 514 and 106) — Surety — Liability of represen- 
tative of deceased surety . — The words “ persons 
bound ” in s. 514. Grim. Pro. Code, 1882, do 
not include the representative of a deceased 
surety who had bound himself under s. 106. 
22 P.R. 1894 Cr. 

(3383) — Ss. 514, 107 — Failure to take action 
U7ider s. 514 against person forfeiting recogniz- 
ance to keep the peace, whether bar to fresh prO” 
ceedings against him subsequently. — The fact 
that no immediate action under s. 514, Crim. 
Pro. Code, is taken against a person under a 
recognizance to keep the peace or against his 
surety, on the conviction of the former of an 
offence involving a breach of the peace, does 
not bar the taking of such proceedings at a 
subsequent, time, as for example, after the 
appeal time has expired, or, after an appeal by 
the principal has been dismissed. A.V.N. 
1903, 237. (1 C.L.R. 134, 3 C L.R. 406, Diss.) 

(3384) — Ss. 514 and 526 — Surety bond to 
produce accused before Sessions Court — Proceed- 
ing for forfeiture if may he taken by a Magis- 
trate — Delegation of power — Validity . — ^Vhere 


Grim. Pro. Gode (Acts Y of 1898, X of 1882,. 

X of 1872, XXY of 1661 and Ylli of 1669) 

— continued. 

a surety bond has been executed for the 
appearance of an accused person before a 
particular Court under s. 514 of the Crim. Pro. 
Code, proceedings to have the bond forfeited 
can be initiated only by that Court. S. 516 of 
the Code does not authorise the delegation of 
power to initiate forfeiture proceeding. It is 
only concerned with the power to direct levy of 
the amount due on a forfeited bond. 14 C.W. 
N. 259 = 2 Ind. Gas. 113 = 10 C.L.J. 248. 

(3385)— 5s. 514, 545(:=Crim.Pro. Code, 1882,. 
ss. 514, 545) — Provisions of s. 545. applicability 
of, to sums realized under s 514. — The provisions 
fer the payment of expenses or compensation 
under the above section (545) do not apply to 
sums realized by forfeiture of the bonds under 
s. 514, Crim. Pro. Code. L B.R. (1872—1892), 
412. 

(3386)— Ss. 514 (1 to 5), 515— See APPEAL, 
Rat. Un. Cr. C. 334 = Cr. Rg. 35 of 1888. 

(3387)— S. 514 — See BAIL BOND, 36 C. 749 
= 10 Cr. L.J. 251 = 3 Ind. Cas. 188. 

(3388)— S. 514— See FORFEITURE, A.W.N. 
1891. 183. 

(3389)— S. 514 (1 to 5)— See MAGISTRATE, 
JURISDICTION OF, Rat. Un. Or. C. 20. 

(3390)— S. 514(1 to 5)— See SECURITY BOND, 

11 C. 77. 

(3391)— Ss. 514 and 51G—See SECURITY 
Bond, lO Cr. L.J. 248 = 3 Ind. Cas. 113. 

(3392)— Ss. 514, 515— 5(?e SECURITY FOR 
GOOD BEHAVIOUR, 15 P.R. 1905 Cr. 

(33931— S. 514 (lto6)— 5ee SECURITY TO 
KEEP THE PEACE, 25 C. 440. 12 P.B. 19*1 
Cr., 2 P.R. 1883 Cr. 

(3394)— S. 514— See SURETY, 10 Cr. L.J. 
294 = 3 Ind. Cas. 470. 

(3394-rt)— S. 514— See Nos. 489. 494. 674, 
581, 596, 1944, 2837, 2888, supra. 

S. 515 ( = 1882, s. 515; 1872, s- 398, 

penult, para). 

(3395)— 5. 515— Powers of District 
trate levision. — The above section says that all 
orders passed under the section by any Magi^ 
tmte. other than a Presidency JMagistrate or 
District Magistrate, may be revised by tiie 
District Magistrate. Therefore, the Distric 
Magistrate has the widest powers of 
aud can deal with any order passed by 
another Magistrate under s. 514, wh^v^. * 
may be. But, in revising an order, the Distnc 
Magistrate should give notice to the 
likely to be affected prejudicially before aiK • 
ing it against him. U.B.R. (1893 IBSWL 
Yol. I. 85. 

(3395-a)— S. 515— See Nos. 494, 3386, 3399, 
supra, 

S. 516 ( = 1882, s. 516 ; 1872. a. 898, laat 

para.) 

(3395-6)— S. 516- See Nos. 3334, 3391,- 
supra. 
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S. 517 (-1882, 8. 517 ; 1872, s. 418 ; 1861, 

8. 132-A). 

Sec Confiscation. 

» 

133U6)— i', Crim. Pro. Code, Id?::, j 

5. lid) — iSco^e of. — S. 418 merely iiuthorises a 
Magistrate to declare the ownersmp of property 
which is the object of an ohence. 2 Weir 665. 

I 

(3397) — S. 418 does not idace the property I 
at the disposal of the Magistrate in tUe sense I 
of enabling him to bestow it m charity. He is 
to make such legal disposition thereof as seems 
right, i. e., to uirect its restoration to some 
one to whom it seems to belong, or permit it 
to continue in the possession in which it is 
found or otherwise. 2 Weir 666. 

(3398)— -j5’s. 51?, 5i!3( = Crivi. Pro. Code, 
Idd^, s$, 51?, 5i!d) — idcope of sections — Dull/ of 
Magistrate to make enquiry regarding posses^ 
sion. — S. 623 must be cutihiieu to property 
seized by the Police of their own motion, in i 
the exercise of powers conferred on them by ' 
law, which seizure rcciuires to bo reported to a I 
Magistrate, for instance, seizure under ss. 61, 

54 \4), 105 and 100. b. 52o cannot be held to 
apply to property which is produced before a j 
Court in the course of an enquiry under a * 
search warrant issued by it. To sucii property : 
s. 617 alone would apply, and if no otieuce is | 
found in respect thereof, the Court can make ' 
no order; the property must be given back into 
the possession fromwbich it came. iDouOted, 

26 b. 662 ; P., Kat. Un. Cr. C. bSi; li., L.b. 

K. 11893—1900), 324, 22 b. 844, 14 C.P.L.K. 
CO, 28 B. 314, 29 M. 375 = 4 Cr. L.J. 233J . 

As the basis of an order under the section, 
the Magistrate should make a specific investi- 
gation touching the rights, not property, but of 
possession, claimed by the applicants. 17 B. 
874. 

(3399)— 6’. 517— Object o/.— The object of 
the section is to enable a Magistrate to direct 
property to be given to some person to whom it 
appears to belong, or to allow it to continue in 
the possession of the persou in whose posses* 
sion it was found, or to make some order of 
that character. 9C.W.N. 597-2 Cr. L.J. 273. 

(3400)— 6’. 51? ( = s. 51?, Code of ldd2)— 
Pjssentials for an order under the section . — 
An order under s. 617 may be passed, even 
though there has been no conviction or offence 
prov^, in which the property produced has 
been used. A Court before which an offence 
is tried has the power to make orders respect- 
ing properties produced before it, if it appears 
that any offence has been commiited, irrespec- 
tive of the charge or the result of it* 2 Weir 
668 . 

(3401) — S.517 — Order restraining the honour^ 
ingofa Hundi. — A Magistrate has no power 
to direct that a particular firm should not 
honour a hundi drawn on it, on suspicion that 
the parties to the hundi had been guilty of 
some offence. 1 A. L.J. 607. 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
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(3402) — S. 517 — Order of cvnjiscation of 
boats. — A boat caunot be regarded as an instru- 
meot for the commission of an offence such as 
is contemplated in .s. 517. 8 C.W.N. 887. [F., 
6 Cr. L.J. 411; JC, 11 C.W.N. 1010 = 34 C. 
9S6J. 

(3403)— S. 51? — Order icgarding enUody of 
minor children. — A .Magislr.ilc ciinnol, under 
S. 617, Crim. I'lo. Code, make an order regard- 
ing the custody of minor children, inasmuch 
as children are not “ property.” 1 Weir 348. 

(3404) — 5s. 517, o'-iO ( = Cri'/«. Pro. Code, 

1861, ss. ld‘-i-A, 13:i-D) — Order '•inder s- — 

Poicer of revision under s. — Where no 

orders are passed under s. 132-A, the appellate 
Magistrate has no powers of revision under 
s. 132-B. Where there is no proof of the com- 
mission of an offence, orders unders.132, direct- 
ing that certain produce should be delivered 
over to the parties onlitied thereto, cannot be 
passed. 5 M.H.C.R. App. 21. 

(3405) — S.51? — Order regarding propei iy, the 
subject of theft — Discharge of accused. — An 
order of a Magistrate directing that tJie money 
obtained by the Police from the persons to 
whom the same had been lent by the thief, 
should be paid over to the complainant, is 
authorized by the terms of s. 617. 2 Weir 440. 

(3406) — Where a person accused of theft has 
been discharged, the proper order for a Magis- 
trate to pass with regard to the property 
produced before him in connection with the case, 
IS to direct its return to the person from whose 
custody it whs taken, 2 WeiF 673. 

(3407) — On the discharge ol an accused, an 
order for the dispo.sal of the property produced 
before the Court must only give it Lack to the 
persou from whose possession it came. 14 C.P. 
L.R. Cr. 60. (17 b. 748. 22 B. 844, 1 C.W.N. 
561, ii.) 

(3408)— Ss. 517, oau (=Cri»i. Pro. Code. 
1872, ss. 418, 419) — Stolen Government currency 
note, proper order regardiiuj — Disposal by 
Magistrate. — Where a stolon Government 
currency note has beeu delivered to a boua fide 
holder for value, an order directing its return 
to the person from whom it was stolen, after 
the conviction of the thief, is not a proper order. 

1 C.L.R. 339 = 3 C. 379. [iJ., 73 P.R. 1878, 83 
P.R. 1890, 19 C. 52). 

(3409)— 5s. 517 ami 523 {=Crim. Pro. Code, 
1882, ss. 517, 523) — Property regarding which 
no Offence has been committed, disposal of.— On 
general principles, Courts are bound to restore 
property to the possession of those from whom 
it is taken for purposes of justice, unless the 
Court is of opinion that an offence has been 
committed in respect of that property, or that 
it has been used for the commission of the 
offence. 9 M. 448 = 2 Weir 672. 

(3410) 5s, 517, 523 { = Crim. Pro. Code, 

1882, ss. 517, 523) — Property in regard to which 
no offence is proved — Proper order. — Where 
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property is produced from the possession of a 
person, who is charged with dacoity, but the 
accused is found not guilty of the offence 
charged, the proper order regarding it is one 
to return it to the party from whose possession 
it has been produced. 1 C.W.N. 561. [/?. 

14 C.P.L.R. 60]. 

(3411) — S. 517 { = Crim. Pro. Code, 1S82, 
s,51?). — A Criminal Court has no power to make 
an order respecting the disposal of property, 
unless it finds that an offence appears to have 
been committed regarding it or that it has 
been used for the commission of an offence. 
When the Court arrives at neither of these 
fi.ndings, the property should ordinarily be 
delivered to the person by whom it has been 
produced and, if it is produced by the police, 
it should ordinarily be returned by the police 
to the person out of whose possession they have 
taken it. If, however, there exists a bona fide 
doubt as to the ownership and a person other 
than the person from whose possession the 
property is taken makes a claim for it, a 
Magistrate may impose conditions on the per- 
se n to whom it is delivered in order that it or 
its value may be forthcoming, in cat>e the rival 
claimant establishes a title. 2 Weir 667. [F., 

2 Weir 668]. 

(3412) — When no offence has been committed 
regarding property produced before a Court, it 
should be returned to the person from whom it 
has been taken, after taking security from him 
for its production, when required. 2 Weir 
668 . 

(3413)— S. 517— Suit to recover money made 
over torougly by Magistrate — Provincial Small 
Cause Courts Act, Sch. II— Civ. Pro. Code, 
1882, s. 586 — Appeal. — A suit brought to re- 
cover money said to have been taken by the 
police as stolen property from a person suspect- 
ed of having committed an offence and not 
returned to him after he had been acquitted of 
the charge brought against him, but made 
over wrongly to another person, by order of the 
Magistrate, presumably under the provisions of 
6. 517, Crim. Pro. Code, is a suit of the nature 
cognizable by the Court of Small Causes, and, 
where the amount claimed does not exceed 
Rs. 500, no second appeal would lie. 9 C.W. 
N. 495 = 1 C.L.J. 355. 

(3414) — S‘ 517 {=s 517 of tJie Code of 1882) \ 
—Counterfeit coin in possession of a person co 7 i- 
victed under s. 241, 1.P.C.— Disposal.— \ coin 
which is beyond doubt counterfeit, ought not 
to be restored to the possession of a person 
convicted of having passed another like coun- 
terfeit coin, merely because it has not been 
proved that he has attempted to deliver it. 
The only proper course is to destroy it. 2 
Weir 669. 

(3415)— S. 517 { = Grim. Pro. Code, 1872, 
s. 428) —Production of sample, effect of. — When 
a portion of an article in bulk is produced and 
received in evidence as a sample of the bulk, 
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the whole bulk is to be taken to have been 
produced before the Court within the meaning 
of s. 418. 2 Weir 670. 

(3416) — S. 517 — Exhibits in Criminal cases. 
—Properly exhibited in criminal case (except- 
ing live-stock and property subject to speedy 
and natural decay) should not be delivered to 
the person entitled to it, until the period allow- 
ed for the presenting an appeal has passed, or. 
when such appeal is presented within such 
period, until such appeal has been disposed of. 
L.B.R. (1893—1900). 55. 

(3417) — S$. 517 a%id 144 — Whether disposal of 
property includes destr^iction of property.— k\x 
accused person, charged with negligence with 
regard to his dog. was, on conviction, sentenced 
to pay a fine and the dog was ordered to be shot 
under s. 517. Held, that the Magistrate’s 
order directing the destruction was covered by 
j 8. 517, Crim. Pro. Code. In the caseofvalu- 
I able animals which are dangerous, the order 
j should be to direct the owner to take such 
order with them as will prevent risk of danger 
! to the public. A breach of such order would 
I be punishable under s. 188, Penal Code. Under 
s. 144, Crim. Pro. Code, the Magistrate can 
is.-^ue orders before mischief occurs. L.B.R. 
(1893—1900). 579. 

(3418)— Ss 517, 520{ = Cri7n.Pro.Code,1872, 
ss. 418, 4iU} — Order by Magistrate for disposal 
of property produced before him — Appeal 
“ Court of appeal," scopeof the expression. — An 
appeal lies merely against an order passed by a 
Magistrate, under s. 418 of the Crim. Pro. Code, 
j X of 1872, for the disposal of any property 
produced before him, independently of whether 
there has been .an appeal or not against the 
conviction or acquittal in the case, relating to 
the property. The words, “ Court of Appeal ” 
in s. 419, are not necessarily limited to aComt 
before which an appeal is at the moment pend- 
ing. Where a stolen Government currency 
note was cashed with B and on conviction of 
the thief, the Magistrate ordered the return of 
the note to B, held, that, the Sessions Judge 
was, under s. 419. the proper person to deal 
with an application made by the owner for 
the reversal of that order. 1 C.L-R. 339 = 3 C. 
379. [E., 9 M. 448= 1 Weir 672 ; P., 2 A. 276, 

14 C.P.L.R. 61, 17 C.P.L.R. 107, 1 A.W.N. 
150}. 

(3419)— Ss.5i7 520— Finding as loposM- 
sion — High Court's powers of revision . — ^6 
High Court cannot, in revision, interfere with 
the finding of fact by the District Magistrate, 
as to the person from whose custody the pro- 
perty was taken. 2 Weir 673. 

(3420)— Ss. 517 and 523, inapplieabiitty of. 
in case of death of accused before trial — Oe nerM 
rule. — The accused, in this case, was charged 
with Gpnnnal Breach of Trust in ^ 

certain jewels. The jewels were recovered by 
the Police from the persons, with whom tM 
acensed bad pledged them and sent to the Con*» 
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of the Magistrate. Tbc accused died before 
the date fixed for his trial and the owners of 
the jewels, alleging that the deceased had bor- 
rowed the same from them, applied for an 
order for the restoration of the jewels to them; 
while the persons, with whom the accused had 
pledged the jewels, prayed that they should be 
returned to them. Held, that, of the two 
ss. 517 and 523, containing the rules as to 
disposal ofproperty, an order under s. 517 can 
be made only on the conclusion of an enquiry 
or trial and that section, therefore, could not 
be applied to the present case, in which the 
trial was not only not concluded but was even 
not begun. Also, on the facts of the case, 
s. 523 had no application, because there was 
nothing on the record to show to whom the 
jewels belonged and there was no obligation on 
the Magistrate to hold an enquiry, simply for 
the purpose of deciding whether the property 
claimed was the property of the petitioner. 
The present case, therefore, not coming under 
the classes contemplated by ss. 523 and 517, 
there is nothing to authorise the Magistrate 
to depart from the general rule that property 
taken under the authority of the law for 
a particular purpose should, on the fulfilment 
of that purpose, go back to the custody whence 
it was taken. 29 M. 375 = 4 Cr. L.J. 233. 

(3421)— S. 517— See Bom. Act II of 1368, 
8. 14, Rat. Un. Cr. C. 6S8. 

(3422)— S. 517— See APPEAL, 14 C.P.L.R. 
Cr. 60. 

(3423)— Ss. 517 and 520— See APPEAL. 30 C. 
690 = 7 C.W.N. 634, 9 M. 448 = 2 Weir 672. 

(3424)— Ss. 517, 523— See CONFESSION, 9 
B. 131. 

(3426) — S. 517— See Confiscation OF Pro- 
perty, 34 C. 986=11 C.W.N. 1046 = 6 C.L.J. 
754=6 Cr. L.J. 293, 20 P.R. 1873 Cr., 20 P-R. 
1878 Cr.. 21 P.R. 1878 Cr., 9 P.R. 1873 Cr. 

(3426 and 3427)— Ss. 517, 520— See DISPO- 
SAL OF Property, 9 C.W.N. 649 = 2 Cr. L.J. 
269. 

(3428)— Ss. 517, 520, &c.—See DISPUTE AS 
TO POSSESSION OF IMMOVEABLE PROPERTY, 
3 C.L.J. 573 = 3 Cr. L.J. 466. 

(8429) — S. 617 — See OBSCENE PUBLICA- 
TION. 3 A. 837. 

(3430)— S. 617 — See PENAL CODE, ss. 124-A., 
181. 37 P.W.R. 1907 Cr. 

(3431)— Ss. 617, 620 — See RESTORATION OP 
Property, a.w.n. 1893, 6i. 

(8432) — Ss. 517 and 622 — See RESTORATION 
OP Property. 13 C.W.N. 77. 

(8488) — Ss. 617, 529 — See RESTORATION OF 
Property, 22 B. 844, Rat. Un. Or. C. 536 = 
Or. Rg. 7 of 1891. 

100 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872. XXY of 1861 and YllI of 1869) 

— continued. 

(3434)— S. 617— See STOLEN PROPERTY, 2 
A. 276, 2 Weir 664 = 7 M.H.C. 233. 

(3434-a)— S. 517— Sec Nos. 305, 373, 1957. 
2656, 2800, 2872, supra. 

S. 518 (=1882, s. 518 ; 1872. s. 420; 1861, 

8. i32-C). 

(3435) — S. 6J8 — Order to be passed under 
emergent circtnnstnnces- — In a case under 
Chap. 39, the Magistrate is bound to base his 
order upon the finding of the jury. .\n order 
under s. 518 should be passed only under special 
and urgent circumstances calling for immediate 
action. 1 J.G. 11. 

(3435-n) — S. 518 — See No. 2653, supra. 

S. 519 ( = 1882, 8. 519). 

(3436) — S. 519 ( = Crim. Vro. Code, 
s. 519) — Scope. — The only power conferred by 
the section, by which a Oo)ia Jidc purchaser of 
stolen property can obtain compensation, is 
when money has been found in the possession 
of tbc thief at the time of his arrest, in which 
case the whole, or a portion of such money, 
may be directed by the Court holding the 
trial to be handed over to the innocent pur- 
chaser, at the time of his restoring the stolen 
property to the true owner. A.W.N. 1886, 291. 

(3437)— Ss. 519, 515 i = Crim. Pro. Code, 
lb82, ss. 5L9, 515) — Stolen property — Payment 
of compensation ordered to mortgagee. — Where, 
in a conviction under s. 380 of the Penal Code, 
the ilagistrate ordered a portion of the fine 
imposed to be paid to mortgagee who had in 
good faith advanced money to the accused on 
the security of the stolen property, held that 
ss. 519 and 545 did not apply to the case since 
no injury was caused to the mortgagee by the 
offence, and since payment could be ordered 
only out of the proceeds of the property found 
in the possession of the accused. Rat. Un. Cr. 
C. 631 = Cr. Rg. 55 of 1892. 

(3438)— Ss. 519, 515 { = Crim, Pro. Code, 
1882, ss. 519, 545)-^Com2)ensation to innocent 
purchaser of stolen property. — S. 519 only 
authorises payment, to a purchaser of stolen pro- 
perty, who buys in ignorance of theft, of com- 
pensation out of any money found in possession 
of the party guilty of theft. Where no money 
is found in possession of the party convicted, 
the purchaser cannot be compensated out of 
the fine imposed upon the accused. 2 Weir 671. 

(3439) — Ss. 519 and 515 — Compeyisatio^i for 
pledgee of stolen property. — An order for com- 
pensation cannot made in favour of the 
pledgee of a stolen property, as the theft does 
not cause any injury to the pledgee or give him 
a right of action. 2 Weir 672. 

(3440) — Ss. 619, 545 — See STOLEN PRO- 
PERTY. 3 Bom. L.R. 764. 


(3440-a) — S. 619 — See No. 2663, supra- 
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S. 520 ( = 1882, 8. 520; 1872, s. 419; 1861, 

8. 132-B). 

(3441) — S. 520 — Revisional powers of a 
District Magistrate. — A District Magistrate is a 
Court of Revision as regards all Magistrates in 
his District, and, as such, has full powers to 
act under s. 520 regarding orders of subordinate 
Magistrates under s. 517. 2 Weir 673. 

(3442) — S. 520 — Poiver of appellate Court to 
pass orders regarding property brought before a 
Court. — Whore a Sub- Magistrate, who convicts 
a person of theft, passes no order regarding the 
property produced before him, the appellate 
Court, on appeal from the conviction, has no 
power to make an order under s. 520. 2 Weir 

674. 

(3443) -S. 520 -See ACT IX OF 1872, ss. 76. 
108, 3 C. 379. 

(3444)— S. b'20—See Nos. 2653, 2656, 8099, 
3404, 3408. 341S, 3419, 3427. 3428, 3431, 
supra. 

S. 521 ( = 1882,3. 521). 

_(3445)— S. 521 {--Crim. Pro. Code, 1882, 
S.521) — Wantof su^cient grou)ids for proceeding 
under the section.— Wharo a Magistrate satisfies 
himself that there is no sufficient reason for 
proceeding under s. 521, ho is at liberty to let 
the matter drop. 11 C.L.R. 235. 

(3446)— 5s. 521, 526 {-=Crim. /Vo. Code, 
1882, ss. 521, 526 ) — Substitution of member by 
foreman — Verdict — Disobedience — Penal Code, 
s. 288. — Where a memberof the jury appointed 
under s. 521, Crim. Pro. Code, fell ill, and the 
foreman, unknown to the Court, substituted 
another man in his place, and the Magistrate, 
accepting the opinion of the majority, made an 
order under s. 526, Crim. Pro. Code, held, that, 
as the order was not based on the report of a 
properly constituted jury, disobedience to such 
an order would not be punishable under s, 188 
I.P.C. 10 C.L.R. 193. 

S. 622 ( = 1882, 8. 522 ; 1872,8.534). 

(3447) — 5. 522 — 5cope arid object of. — The 
object of the provisions of s. 522 is to enable 
the Criminal Court, by a summary order, to 
restore the state of thin^ which existed at the 
time of the dispossession by the convicted 
person or persons. It cannot go behind the 
state of affairs at the time of the forcible eject- 
ment leading to the criminal prosecution. 
Where an auction purchaser of a mortgaged 
property was put in possession of the property, 
the tenant being ejected, and the auction 
purchaser was forcibly ejected by certain 
persons, held, that, upon the conviction of the 
l^atter, the auction purchaser was entitled 
w be restored to the actual possession which 
ho held of the house at the time of his eject- 
ment, that the tenant had no right to any 
possession and that he should seek his remedy 
in the Civil Court. 5 C.W.N. 374. 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXY of 1861 and YllI of 1869) 

— continued. 

(3443) — What s- 522 (2) evidently contem- 
plates is the case of a person in possession (the 
complainant) being dispossessed by force by 
another person (the accused) and the latter 
being in possession at the date of the conviction. 
In such a case, it gives the Magistrate power to 
order the complainant to be restored to posses- 
sion. In the case of a proper order, third persons 
could not be affected; if they are, then thuy are 
given a remedy by a civil suit, and the order 
would not on that account be bad. The section 
evidently contemplates (1) that the offence of 
which the accused is convicted must be an 
offence attended by criminal force, and (2> that 
the Court must be satisfied that the disposses- 
sion was due to the use of such force. Mere 
show of criminal force will not suffice to satisfy 
the requirements of the section. There must 
be actual use of force, and of criminal force 
resulting in the dispossession. 23 B. 494. 

(3449) - 5. 522 — Order under the section, when 
could be made. — In order to justify an order 
under s. 522, Crim. Pro Code, the Court must 
fiud, first, that the offence of which the accused 
is convicted was attended with criminal force; 
and, secondly, that a person Eas been dispos- 
sessed of immoveable property by the use of 
suchforce. 25 A. 341 = A. W.N. 1903, 69. L^., 

12 P.R. 1906 Cr. = 4 Cr. L.J. 293 = 54 P.L.R. 
1907J . 

(3450) — The words “an offence attended by 
criminal force ” means an offence in which cri- 
minal force forms an ingredient. To support 
an order under s. 522, Crim. Pro. Code, 1682, it 
must be found that the dispossession was by the 
use of “criminal force” as defined in s. 350, 
Penal Code, and not merely by the show of such 
force. The offence of beingmembers of un unlaw- 
ful assembly is one in the composition of which 
the use of criminal force does not enter, though 
the show of criminal force may exist. Therefore 
an order under s.522 cannot be passed on convic- 
tion for being members of an unlawful assembly. 

25 C. 434 = 2 C.W.N. 305. [F., 27 C. 174 = 4 

C.W.N. 307, 6 C.W.N. 250, 23 A.W.N. 69 = 25 
A. 341 ; R., 23 B. 494, 4 C.W.N. 308, 12 P.B. 
1906 Cr. = 4 Cr. L.J. 293 = 54 P.L.R. 1907 ; 
Commented upon, 11 C.W.N. 467 = 5 Cr. L.J. 
278; Dias., i2 M. L.J. 447 = 2 Weir 676 = 26 M. 
49]. 

(3451) — The rulings of the Calcutta High 
Court go so far as to say that actual force ia 
necessary and that a show of force is not suffi- 
cient under the law to authorise an order* 
under s. 522. Held, that, although the High 
Court is bound by the rulings, it is an anomaly 
that a person who avoids a breach of tha 
peace by yielding to threats and a ^ow of 
force should be in a worse position with refer- 
ence to his land than another who offers forci- 
ble resistance, and to whom, in consequeno^ 
criminal force is used. 11 C.W.H. 467— S' 

Cr. L.J. 278. 
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X of 1872, XXY of 1861 and YIll of 1869) 
— continued. 

(3452) — S.522 — Criminal force, vieaniiig of , — 
The term “ criminal force” used in s. 522, Grim. 
Pro. Code, must be understood as defined in 
s. 350, Penal Code, and to justify an order for 
the restoration of possession of immoveable 
property under s. 522, Crim. Pro. Code, the 
dispossession must have been by the actual use 
of criminal force and not merely by the show of 
such force. 5 C.W.N. 250. 

(3453) — Ss. 522 and 423 — Order for removal 
of obstruction cm conuicfjoii under s. 341, Penal 
Code — Potter of ai)petlate Court. — Where a 
person is convicted of wrongful restraint in 
having blocked a private way, along which the 
complainant has the right of way, the Magis- 
trate is competent to order, although not under 
s. 522, the removal of the obstruction and non- 
interference with the complainant’s right of 
way. [Overruled, 31 C. 691*=8 C.W.N. 538, 
P.B.] Although an appellate Court has, under 
s. 423. the power of making any amendment 
or any consequential or incidental order that 
may be just and proper, the appellate Court 
could not set aside the order mentioned above, 
as it would make the entire proceedings infruc- 
tuous and absurd. 5 C.W.N. 432. [Overruled, 
31 C. 691 = 8 C.W.N. 538] . 

(3454)— S. 522 { = Cri>n. Pro. Code, 18S2, 
s. 522} — Order giving possession — Peversal — 
Power of ^lagistrate to order restoration. — A 
criminal Court is empowered to restore possession 
to a party who has been dispossessed under 
s. 522, Crim. Pro. Code, when such order has 
been sot aside as illegal by superior authority. 
5 P.R. 1895 Cr. F.B 

(3455)^S. 522 — Dispossession of immoveable 
propertij — Criminal trespass — No finding of use 
of criminal force — Order restoring possession of 
immoveable property, legality of. — In this case, 
the arpplicants were convicted of criminal tres- 
pass. There was no finding or allegation that 
criminal force had been used in the commission 
of criminal trespass. Subsequently, the com- 
plainant made an application to the Magistrate 
for restoration of possession of the land in 
respect of which the trespass was committed. 
The Magistrate, purporting to act under s. 522 
of the Code and without calling on the accused 
to show cause, ordered possession of the laud 
to be restored to the complainant. Held, that, 
where there is no finding or allegation that 
criminal force has been used in the commission 
of criminal trespass, an order under s. 522 
restoring possession of immoveable property to 
the complainant, cannot legally be passed. 
Although there is no explicit provision of law 
requiring that a Magistrate, who passes an order 
under s. 522 of the Code, should give the party, 
against whom it is proposed to make the order, 
an opportunity of showing cause against it, he 
should do so as a matter of duo exercise of 
judicial discretion. 3L.B.R. 20 = 2 Cr. L.J. 377. 

(3456) — Ss, 522 and 145 ( = Cri«t. Pro. 
Code, 1382, ss. 522, 145) — Proper order , when 
possession is with neither party, — Where it i.s 


Crim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872, XXY of 1861 and Ylll of 1869) 
— continued. 

found that neither party is in actual possession, 
an order under s. 522 cannot be made. It is 
open to the Magistrate, in the event of a prob- 
able breach of the peace, to deal with the ques- 
tion of possession under s. 145. 2 Weir 676. 

(3457) — S. 522 — See DISPUTE AS TO POS- 
SESSION OF IM.MOVEAliLE PKOPEUTY, 27 C. 
174 = 4 C.W N. 307, 4 C.W.N. 308. 

(3458)- S. 522— Sfe Restoration of pro- 
perty. 23 B. 494. 7 C.L.J. 175 = 12 C.W.N. 
2G9. 2G M. 49 = 2 Weir 675 = 12 JI-L.J. 447. 

(3458-a)— S. 522— 6Ve Nos. 404, Sol, 933. 
2654, 2801, 2818, 3095, 3432, supra. 

S. 523 ( = 1882, s. 523; 1872, ss. 387, para 2, 

415, 416 ; 1861, ss. 130, 131). 

(3159) — S. 523 {=Crim. Pro. Code. 1882. 

I s. 523} — Scope — The provisions of s. 623 of the 
Code of 1882, are wider than those of s^. 415, 
410 of the Code of 1872 and allow a Magistrate 
to order delivery of the property to the person 
entitled to it. after enquiry, instead of to the 
person from whom it was taken. 8 B. 338- [It., 
9B. 100, Rat. Un. Cr. C. 365; D,. 22 B. 844]. 

t3460) — S. 523 — Search warrant for attach- 
ment of property belonging to third person — 
Disposal. — Whore a third party appears before 
a Jlagistratc and alleges that the things seized 
by the police under a search warrant are his 
property and are not the subject of the alleged 
oOence, the Magistrate is bound to hear him 
and. if necessary, to restore the property to 
him. There is a power inherent, apart from 
s. 523. in every Court, to sati.sfy itself that the 
things produced before it under a search 
warrant are the things which it is necessary or 
desirable should be kept in its custody. 26 B. 
552=4 Bom. L.R. 276. 

(34G1) — S. 523 — Order under section — Subse- 
quent variation. — When a Magistrate once 
passes an order under s. 523, Crim. Pro. Code, 
it is not open to him subsequently to vary it. 

4 Bom. L.R. 12. 

(34G2)— 5. 523 { = Ciim. Pro. Code, 1682, 
s. 523} — Personentitled topossession — Procedure 
when he is not known. —Where the person 
entitled to the possession of property regarding 
which the offence of theft has been committed 
is not known, the Magistrate should, under 
s. 523, detain the sum and issue the proclama- 
tion required by the section. The property 
should be banded over after the lapse of six 
months to the person who establishes a claim 
to it. 2 Weir 676. 

(3463) — S.523 — Disposal of property seized 
by police. — In disposing of property seized by 
the police, if the ^lagistrate finds that the 
person entitled to possession is known, he can 
lawfully adjudicate on the claim of that person, 
without issuing any proclamation. If he has 
issued a proclamation, that will not invalidate 
his order for immediate delivery of the property 
to such a known person. When the Magistrate 
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Crim. Pro. Code (Acts Y of 1898, X of 1882. 

X of 1872. XXYof 1861 and YlII of 1869) 

— continued. 

finds that a claim, which has been made, is 
proved, provided no other claimants appear, 
he should, before passing final orders, wail until 
the expiry of the six months specified in the 
proclamation. 4Cr. L.J. 203 = 3 L B. R. 197. 

(3464 and 3465)— Ss. 523, 524 ( = CVim. J^ro. 
Code, 1332, as. 523, 524) — Seizure of property by 
Police Oil suspicion— Duty of Marjistrate. — The 
duty of a Magistrate, to whom a seizure of 
property by the Police has been reported, under 
s. 523, as property which they suspect to have 
been stolen, is to deliver the property to the 
person entitled to the possession of it, if there 
IS no doubt about such property belonging to 
him ; but if there is any doubt about it, he is to 
detain it and issue a proclamation to ascertain 
whether or not there are any claimants to the 
property. It is not intended by the provisions 
of s. 523 that any final step should betaken by ! 
the Magistrate, or that he is bound to take any 
final step, until after the expiry of six months; 
but when the proclamation has been issued 
and the six months have expired, then the 
provisions ofs. 524 come in .and the person in 
whose possession it wasfound can come forward I 
and show that it is his own. 22 C. 761. iCited, 

3 L.B.R. 197J. 

(3466)— S. 523 — See RESTORATION OF PRO- 
PERTY, 4 L.B.R. 14 = 6Cr. L.J. 126. 

(3466-a)— S. 523— See Nos. 365, 373, 2836, 
3398, 3409, 3410, 3420, 3423, 3424. 3433, 
supra. 

S. 524 ( = 1882, 8. 524 ; 1372, s. 417 ; 1861, 

B. 132). 

(3467) — S. 524 ( = Cri»t. Pro. Code, 1372, 
s. 41?) — Appeal. — The appeal allowed by s.417 
is an appeal in the full sense of Chap. XX and 
must be governed by its provisions. A.W.N. 
1881, 150. 

(3467-a) — S. 524 — See No. 3464, supra. 

S. 526, paras 1, 2, 4 to 7 ( = 1882, s. 526; 

1872, 8.64; 1861, 8.35) ; para 8 ( = 1882, 

8. 526- A), and para 3, new. 

(3468) — «S- 526 — Grounds for transfer of 
criminal cases — “ Criminal case,’* meaning of 
expression. — Where incidents have occurred 
giving rise to a reasonable apprehension in the 
mind of the accused person that he would not 
receive a fair and unprejudiced trial at the 
hands of the Magistrate, although there may 
not be any real bias in the latter, the accused 
is entitled to have a transfer. The mere fact 
that the District Magistrate is, in his capacity 
as Collector, concerned in the management of 
an estate under the Court of Wards, is no 
ground for the transfer of a case brought 
against the tenants of the estate, to another ' 
District from the file of a ‘Subordinate M'^is- 
trate before whom the case was pending. 28 I 
C. 297. j 

(3469) — Per Taylor, J. — Next to the import- j 
ance of deciding a case fairly and impartially, } 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872. XXY of 1861 and YIII of 1869) 

j — continued, 

is the imponance of conducting oneself in such 
a manner as to inspire in the mind of parties 
^ a confidence that nothing but absolute justice 
would be done to them; if by reason of the words 
or conduct of a Magistrate, before whom a case 
is pending, any party reasonably apprehends 
that there is a bias against him in the mind of 
I the officer concerned, it would be expedient for 
the ends of justice to transfer the case from bis 
file to that of some other officer competent to 
try it, though there may not bo any actual 
bias. Per Ghose, J. — The expression '* Crimi- 
nal case ” in s. 526 may be understood as 
simply distinguished from a civil case, or, in 
other words a criminal case is one over which 
a Criminal Court exercises jurisdiction. Per 
Taylor, J. — The phrase “Criminal case” is 
intended to bo used in a limited .sense and not 
to apply to overv case cognisable by a Criminal 
Court. 28 C. 709 = 5 C.W.N. 749. 

(3470) — Ss. 52G, 527. — In an application for 
the transfer of a case from the Court of a parti- 
cular Magistrate, the following reasons were 
sot out : — (1) that the applicants who were 
butchers, had for sometime past had, with 
other butchers, difficulties with the Municipal 
Board, of which the Magistrate was a member, 

(2) that the evidence of the Magistrate would 
be required in the case. Held, that the first 
ground was not a valid one, but that the transfer 
ought to be granted on the second ground, 
inasmuch as the accused had the right to have 
the Magistrate summoned, unless it was con- 
sidered that the application should be refused 
I on the ground that it was made for the purpose 
of vexation or delay, or for defeating the ends 
J of justice, and as it was not proper to leave the 
decision of such .a question to the Magistrate 
whose evidence was required. 26 A. 538 = A. 

! W.N.1904, 94. 

, (3471)— 5, 526— Construction.— (a) The words 
I “commencement of the hearing” in s. 626, 

I Crim. Pro. Code, must mean the commence- 
ment of the hearing in the Court objected to, 

I or, in other words, in the Court to which the 
I notification subsequently referred to in the 
section applies or is made. (6) An application 
i to a District Magistrate, on his taking ® 
case for trial, for the adjournment of it, the 
trial of which an .Assistant Magistrate wae 
I prevented from completing owing to his transfe^ 
must be held to have been made at the earliest 
possible time. 8 C.W.N. 77. 

(3472)— S. 526— High Court, powers of, 
under—" Criminal case,'' scope, of expressly 
— Under the above section, the High Court has 
power to transfer proceedings taken under 
ss. 110, 112 of the Code from the Court of one 
District Magistrals to the Coart of another 
District Magistrate. The expression “Cnmi- 
nal case ** in cl. e (ii) of the above section ic* 
eludes proceedings of a criminal nature^ und^ 
the Code other than enquiries into, or trials of, 
offences. 3 OX. 247. (16 A. 9, Diss. ; 19 A. 

291, Dist.) 
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(3473) — S* 526 — Application for ^transfer 
un^r — Wliat should Magistrate consider — Prac- 
tice.— k District Magistrate entertaining an 
application for the transfer of a case must 
understand that the impressions produced in 
his own mind as to the impartiality of the ' 
Magistrate, require less consideration than the 
effect likely to be produced in the minds of the 
parties and their witnesses, by the selection of j 
a Magistrate whose personal antecedents or 1 
circumstances have however unavoidably con- ! 
nected him with either the one party or the 
other. Such considerations could not alto- 
gether be overlooked even by the High Court, i 
if it had todetormine whether a tr.ansfcr should ! 
bo directed. 25 B. 179. (25 C. 727, 19 A. G4, 

23 0. 495, 25 C. 727. i?.) [ 

1 

(3474)— Ordinarily, the High Court does not j 
transfer a case pending before a Magistrate, ' 
unless the party applying for transfer has 
moved the District Magistrate before coming 
to the High Court. 6 Bom. L.R. 480. (25 B. 
179 = 2 Bom. L.R. 755, R.) 

(3475)— S. 54'6 ( = Crim. Pro. Code, 1$S2, j 
5. 526) — Powers of Judicial Cojnmissioiicr vi j 
respectof transfer ojf cases under — Lower Burnui. 

— The Judicial Commissioner has no power 
to transfer a case from one Sessions Court to 
another on the reference of the Sessions Judge, 
who should proceed by motion under s. 526. 
Crim.Pro. Code, 1882. L.B.R.(1872— 1892), 256. 

(3476) — S. 526, sub-s. 8 — Application for 
adjournment before commencement of hearing — 
Duty of Court — Refusal to grant adjoununent, 
effect of. — The law does not require that an 
application for postponement, under s. 526, 
&ub-s. 8, or an application to the High Court for 
transfer, should be made within any particular 
period before the date fixed for hearing. It 
requires only that the party should notify to 
the Court before which the case is pending, 
before the commencement of the hearing, 
his intention to make an application for trans- 
fer of the case. If such an intention is 
notified at however short a time before the com- 
mencement of the hearing, the Court before 
which the case is pending is bound to exercise 
its power of postponement or adjournment 
without reference to any opportunity that the 
patty might have had of making an application 
at some earlier time- The refusal to grant such 
application is illegal and the whole of the 
proceedings that follow it cannot be supported. 

29 0. 211 = 6 C.W.N.251. IF.. 8 C.W.N. 77, 

1 8.L.R. 35 Cr.. 10 O.W N. 793 = 3 C.L.J. 637 
*33 C. 1183 ; D., 8 C.W.N. 910 = 31 C. 715] . 

(3477)— S. 526 (8) { = Crvm. Pro. Code, 
s. 526-A) — Ajiplication for adjournment for 
mouinp the High Courtto transfer the case — 
Refusal of the application— Effect*— XJnder 
fl. 526-A, added by Act III of 1884, the public 
prosecutor, or the complainant or the accused, 
has the right to notify to the Court, before 


i Crim. Pro. Code (Acts Y of 1898. X of 1882, 
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which a case or appeal is pending, before the 
commencement of the hearing of the case, that 
he intends to make an application to the High 
Court to transfer the case ; and if he does so, 
the Court should grant a postponement or an 
adjournment. The words of the section make 
the granting of the adjournment oblig.itory. 
A refusal to grant the application is illegal, 
and the wh^^le proceedings that follow such- 
refusal cannot be supported. 15 C. 455. (7*’., 

29 C. 211=6 C.W.N. 251, 24 P. L.R. 1904, m 

C. 1183 = 10 C.W.N. 793 = 3 C L.J. 637 ; Exvl., 
2\Veir 682=19 M. 375; R., C C.W.N. 717 ; 

D. . 31 C. 715). 

(3478)-Ss. 526 (6). 344 (^Crhn. Pro. Codc^ 
2882, ss. 526-A and 344). — Although the word 
“ shall exercise” in s. 526-A of the Crim. Pro. 
Code, is obligatory, yet the obligation is not. 
necessarily .and under all circumstances, to 
grant a postponement, but only to give the 
party a reasonable time for obtaining the orders 
of the High Court. The postponement is no 
part of the essence of the obligation. By itself 
a postponement might be cither useless, if it 
were for too short a time, or superfluous, if 
there was sufficient time without auy postpone- 
ment. The essence of the obligation is that 
the party should have a reasonable time to 
move the High Court and obtain its orders. If 
he has such reasonable time when the applica- 
tion is made, there is no obligation to grant 
any further time. When there is sufficient 
time between the date of the application for 
postponement and the date fixed for the conduct 
of the trial to move the High Court for a transfer 
and to obtain its orders thereon, the refusal to 
grant an adjournment is not illegal. 19 M, 
375 = 2 Weir 680 = 6 M.L.J. 195. fD., 29 C. 
211 = 6 C.W.N. 251 ; R., 31 C. 715 = 8 C.W.N. 
910]. 

(3479) — S. 526 (=Crhn. Pro. Code, 1882, 
s. 526) — Jurisdiction of Santhal Pergtmnahs 
Courts— European British subject-High Court's 
jurisdiction to transfer — Bengal Act XXXVII 
of 1855 — Grounds for transfer. — A Court of 
Magistrate in the Santhal Pergunnahs is, as 
regards the trial of a European British subject, 
subordinate to the High Court, and the High 
Court can, under s. 526 of Crim. Pro. Code, 
direct the transfer of a case in which such sub- 
ject is concerned. Where there are circum- 
stances which might reasonably lead the peti- 
tioner applying for a transfer to believe that 
the Magistrate has to some extent prejudged the 
case against him, and that he will in conse- 
quence be prejudiced in the trial, the transfer 
of case should be ordered. 18 C. 247. [R., 28 

C. 297, 33 0. 1183=10 C.W.N. 793 = 3 C.L.J 
637]. 

(3480) — Ss. 526, 531 — Commitment to Court 
having no territorial jurisdiction — When High 
Court could order trial to be held by such Court. 
— The Se^ions Judge of Ratnagiri referred a 
case committed to his Court to the High 
Court on the ground that the offences with-. 
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which the accused was charged were commit- 
ted, if at all, in Bombay, beyond his jurisdic- 
tion. Held that, as the order of commitment 
had been made, the case fell under s. 531, 
Crim. Pro. Code, and that, as the complainant 
chose to go to Ratnagiri District and the 
accused wished to be tried there, the High 
Court could order that the trial might proceed 
before the Sessions Judge of Ratnagiri. 2 
Bom- L.R. 394. [R., 96 P.L.R. 1901 = 24 

P.R. 1901, Or.] 

(3481) — Ss. 520, 540 ( = Cnm. Pro. Code, 
1682, ss, 526, 548) — Right of accused to get 
copies of pending proceedings of Magistrate . — 
In an application under s. 52G, Crim. Pro. 
Code, for the transfer of a case under trial to 
another Court on the ground inter alia that 
the ^lagistrate refused to grant the accused 
copies of the depositions and proceedings as the 
case proceeded, held that, though the applicant 
had not yet been “affected by judgment or 
order,” or the case had not been decided, a 
Magistrate might give copies even of ponding 
proceedings as far and as speedily as possible, 
to accused persons, though they may not have 
a legal right to them then and there. S.C. 141, 
Oudh. 

(3482) — Ss. 526, 556, 190 — Proceedings Misfi- j 
tnted bg Magistrate in another capacity . — 
Where a Magistrate initiated the proceedings 
in his capacity as Collector or Chairman of the 
^Municipal Board, it is a disqualification for 
his trying the case, under s. 556 of the Crim. 
Pro. Code. But, if be initiated the proceedings 
only under s. 190, it is not a disqualification 
under s. 556. Nor is it a proper ground for 
transfer under s. 526. A.W.N. 1899. 74. 

(3483)— S. 526 { = Crim, Pro. Code, 1682, 
s. 526 ) — Disqualification of Magistrate. — The 
mere fact that a Magistrate, in whose Court a 
criminal case is pending, may be summoned as 
a witness for the defence, is not of itself a rea- 
son for the transfer of the case from the Court 
of such ^lagistrate ; but it may be a reason for 
such Magistrate committing the case to the 
Court of Sessions instead of, in the event of a 
conviction, passing sentence himself. A.W.N. 
1897, 17. 

(3483-rt) — S. 526 — Jurisdiction of High Court 
to transfer cases from Agent to Governor in 
Agency Tracts of Ganjam and Vizagapatam — 
See ACT XIV OF 1874, 14 M. 121 = 2 Weir 7. 

(3484)— S. 526— See ACT XIV OF 1874, 
ss. 3, 5, 6, 10 B. 274. 

(3485)— S. 526— See ACT XXI OF 1879, 9 
B. 333. 

(3486 and 3487)— S. 526 (1, 2. 4 to 7)— Special 
Court of Burma, appeal to — See BUR. ACT 
XVII OF 1875, 8. 35, 4 C. 667. l 

(3488) — S. 526 (8) — Adjournment of trial by 
public proclamation — See ADJOURNMENT, 6 
M.H.C. App. 29, 31 0. 715=8 O.W.N. 910, 

6 O.W.N. 717. 
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(3489)— S. 526— See PENAL CODE, ss. 193 
and 199, 1 Weir 176. 

(3490)— S. 526 ( 8 ) — See MAGISTRATE, 

JURISDICTION OF, 19 A. 302. 

(3490- n)—S. 526— See Nos. 53, 135, 673, 
582. 929, 930, 945, 1198, 1486, 1543, 1665, 
1989, 2377, 2397, 3194, 3446, supra. 

S. 527 ( = 1882, 8. 527; 1872, s. 64-A). 

(3490-6)— S, 527— See Nos. 1467, 3470, 
supra. 


S. 528 ( = 1882. s. 528 ; 1872, 88. 44, last 

para, 47, para 1, 48 ; 1861, s. 36). 

(3491)— S. 528— Order of Sub-Divisional 
Magistrate transferring case from one Sw6- 
Magistrate to another — Power of District Magis- 
trate to retransfer . — Under s. 528, the District 
Magistrate and Sub-Divisional Magistrate have 
co-ordinate authority over Magistrates sub- 
ordinate to the Sub-Divisional Magistrate, and 
the order for a transfer of a case made by the 
Sub- Divisional Magistrate cannot be appealed 
against to the District Magistrate. It may be 
that, under s. 528 a case once transferred from 
one Magistrate to another may be withdrawn 
from the latter by the District Magistrate or 
even by the Sub-Divisional Magistrate and he 
may inquire into or try such case himself or 
refer it for inquiry or trial to some other 
competent Magistrate on a substantive apph<»* 
tion made that it is expedient that the Maps- 
trate to whom it has been transferred or hi8 
successor in office should inquire into or try 
the case. Where a Sub-Divisional Magistr^ 
had directed the transfer of a case from the 
file of one Sub-Magistrate to another, it would 
not be competent to the District Magistrate to 
direct its retransfer to the file of the 
from whom it was transferred. 26 H. 130—2 
Weir 689. 


(3492)— S. 526 (2).— Ordinarily an order under 
5. 628 (1) ought not to be made on the appUW' 
tion of either party, without giving the oppose 
party, whether he be complainant or accu^d, 
m opportunity of showing cause against it. Bo 
^n ex parte order under the section is 
simply because it is made ex parte. 

Lst Qr., Crim. Pro. Code, 15. (3 A. 749, 22 
B. 549, 8 C. 393, L.B.R. 1893—1900, 392. B.) 

•(3493)— S. 528 { = Crim. Pro. Code, iS72,s.47) 
^Povier to xoithdraw cases — Notice. 
cowers given by s. 47 should be most carwoi^ 
zeroised. Magistrates of Districts should 
;he extensive discretion given to them to div 
:he course of procedure from itflordinary chann , 
mly when it is absolutely necessary 

crests ofjnsticethattheyshonld do so. (2) > 

kn application is made to the Magistrate of 
District, for the withdrawal or the remov^w 
fc case from the Court of a subordinate aia^' 
irate, by one of the parties 
lotice of such application should 8* 

;he opposite party, and an opportunity sboow 
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be afforded, if ho is desirous of so doing, to 
show cause against its being granted. 3 A. 749. 
rj*., 14 C.P.L.R. 190. lOP.L.R. 1903 = 28 P.R. 
1902 Cr. ; R., 8 C. 393 ; 1 L.B.R. 139. U.B.R. 
1904, 1st Qr., Orim. Pro. Code, 15). 

(3494) — S. 5^.9 { = Crim. Pro. Code, 16G1, 
5. 56) — District Jlfagistratc — Rc/crence. — A Dis- 
trict JIagistrate cannot refer any case for trial 
to a Pull Power Magistrate unless he has with- 
drawn it from some Court su))ordin!Vto to him 
under s. 36 of the Crim. Pro. Code, 1861. 
Rat. Un. Cp. C. 34. 

(3495) — S. 5^5 ( = Crim. Pro. Code, 
s. 555 ) — Moffistrate subo?-ditiatc to Sub-Division 
Moffistrate — Power of District Magistrate . — 
A Magistrate, who is subordinate to a Sub-Divi- 
sion Magistrate, is also subordinate to the 
District Magistrate, within the moaning of 
8. 528, Crim. Pro. Code. 14 M. 399=2 Weir 
688 . 

(3496) — 5.555 { = Crim. Pro. Code, 1555, 
s. 555 ) — Power to transfer cases /tout the Tile of 
Village Magistrates . — Village ^lagistrates are 
not Magistrates under the Code of Criminal 
Procedure. A joint Magistrate has not, there- 
fore, the power to withdraw a case from the 
file of a Village Magistrate and transfer it for 
disposal to a second-class ^fagistratc. 15 M. 
94 = 2 Weir 692. [R., 1 Weir 788 (6), 2 Weir 

693 = 26 M. 394]. 

(3497) — Ss. 555 and 537 — Withdrawal by 
District Magistrate of parthj tried case to him- 
self—Commencement of trial njjart — Trreguln- 
rity . — A Magistrate, who, acting under s. 528, 
Orim. Pro. Code, withdraws a case from his 
subordinate Magistrate after the latter has 
h^rd the case partly, should commence his 
trial afresh. It is not enough to .ask the pri- 
soner whether he wished to examine any of the 
prosecution witnesses again, though the pri- 
soner might consent to such a procedure. The 
defect consequent on the failure to commence 
the trial de novo, would bo an irregularity, 
curable neither by tbe prisoner’s consent nor by 
s. 537, Crim. Pro. Code, which was intended 
to apply to formal defects or irregularities and 
not to illegal trials. 6 O.C. 192. 

(3493)— S. 528— See ACT XI OP 1874. s. 6, 
8 0. 851. 

(3499)— S. 528— .See ACT XIII OF 1889, s. 7, 
Rat. Un. Cr. C. 849. 

(3500) — Ss. 528, 556 — See DlSQUALIFICA- 
TION, Q L.B.R. 220. 

(8501)— Ss. 528 (1 to 3), 107— 5ee MAGIS- 
TRATE, Jurisdiction of, 8 C. 86i. 

(3502)— S. 628— See PENAL CODE, s. 84, 
94 P.L.R. 1909 = 6 M.L.T. 101. 

(8503) — Ss. 628 and 497 — See TRANSFER OF 
Criminal Case, 22 B. 649, 

(8603-a)— S. 528— See Nos. 103, 166, 313, 
942. 956, 1244, 1246, 1.301, 1322, 1389, 1958, 
2468, 2464, 3297. supra. 


I Crim. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872. XXY of 1861 and YIIl of 1869) 

— continued. 

S. 529 ( = 1882, 8. 529:1872, ss. 32,34, 

cl. 9). 

(3504) — S. o39{=Criin. Pro. Code, Z575, 
s. 34 (4) ) — Summary Jurisdiction. — No Magis- 
trate is entitled to cut down an offence from 
that which is established by the evidence iu 
order to give himself summary jurisdiction. 
Such proceedings are void under s. 34 (4), 
Crim. Pro. Code. 1 C.L.R. 434. [D., 10 A. 

55]. 

(3505) — S. 5^9 if) of the Code of 1S9S ( = .■?. 32, 
paral. Code of J872) — Power of subordinate 
Magistrates to transfer cases. — A Taluq second 
class Magistrate has no power to transfer a case 
to a Sberistadar second class Magistrate. But 
such a transfer does not vitiate the subsequent 
proceedings. 2 Weir 152. 

(3506)— Ss. 529, 537— See ACT I OF 1871, 
ss. 8, 20, 21. 23 C. 442. 

(3507)— S. 529— See BEN. ACT XXXVTI OP 
1855, s. 4 (1), 12 C. 536. 

(3508) — S. 529 — See IRREGULARITY, 20 A. 
40. 

(3509)— Ss. 529, 530. 581— See Penal Code, 
ss. 406. 409, 1 Bom. L.R. 27. 

(3510)— Ss. 529, 530— Sec SESSIONS JUDGE, 
JURISDICTION OF, 4 L.B.R. 49 = 6 Cr. L J. 
287. 

(3511)— Ss. 529, 5.30— See SUMMARY TRI.\L, 
2 J.G. 8. 

(3511-a)— S. 529— See Nos. 788, 910, 955, 
956. 1009, 1257, 1325, 2289, supra. 

'■ S. 530 (=1882, s. 530; 1872, s. 34, except. 

I cl> 9). 

(3512)— S. 530{p) { = Crim. Pro. Code, 1882, 
s. 530) — Cognizayice of aggravated offence, by 
a second class Magistrate. — Where, on an appeal 
from a conviction by a Magistrate of the second 
class for an offence under s. 325, the appellate 
Court held that the offence disclosed by tho 
evidence was that of grievous hurt with a 
dangerous weapon punishable under s. 326, and 
beyond the jurisdiction of the Magistrate, and 
the Sessions Judge referred tho case and the 
appeals to the High Court on the ground that the 
proceedings were void ab initio under s. 530 (p), 
held that the Magistrate of the second cla.«s 
was not wholly without jurisdiction, and th.at 
the High Court would not interfere, if tho 
accused had not been prejudiced or if tho 
sentence was not unduly lenient. 13 B. 502. 
[jP., 4 Bora. L.R. 267; JRxpl., 1 Bom. L.R. 27; 
R., 1 Bom. L-R. 683, 25 B. 90, 24 M. 675=2 
Weir 699, 19 B. 340] . 

(3513) — S. 530 — Trial of non-summary case 
summarily, validity of. — If, on the examination 
of the complainant, there is no reason to believe 
that the complaint is exaggerated or false and 
process is issued for the attendance of the 
acensed, the Magistrate is bound to proceed 
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and regulate his proceedings at the trial as for 
the offence made up of the facts complained of. 
Where a Magistrate deliberately disregards the 
offence actually complained of, viz,, an offence 
not triable summarily, and tries it summarily, i 
his proceedings are absolutely void under s. 530, i 
Grim. Pro. Code. 5 C.W.N. 252. I 

(3514) — S, 530 { — Crim. Pro, Code, 1372, 
s. 34). — The proceedings of the summary trial, 
under Ch. X\^II, Crim- Pro. Code. 1872. 
of a case not so triable are void under s- 34, 
Crim. Pro. Code. Golm. Dig. Cr. 43 of 1876. 

(3515) — S. 530 {q)Sum-.nary proceedings by ; 
Magistrates not so empowered. — A Cantonment I 
Magistrate does not in virtue of his office. | 
possess summary powers of trial with respect 
to breaches of Cantonment rules, unless he is i 
specially empowered by the Local Government • 
inthat behalf. U.B R. (1892-1896). Yol. 1, 76. ; 

I 

(3510-— .8s. -530. 195 ( = Crim. Pro. Code, 1872, 
ss. 34 and 467).— Certain proceedings taken, 
under s. 188. I.P.C.. charging several persons 
with disobedience Lo an order forbidding them 
to catch fish at a certain ‘ ghat.’ were hold to , 
be bad. because there was no complaint or | 
police report and nothing showed how the case | 
began, and no sanction for the prosecution was j 
obtained as required by s. 467. Colra. Dig. 

Cr. 40 of 1876. I 

(3517)— S. 530— See MAGISTRATE, JURIS- j 
DICTION OF, 24 M. 675=2 Weir 699. j 

(3518)— S. 530— Sec SENTENCE, 4 Bom. 
L.R. 267. 

(3518-a) -S. 530— See Nos. 569, 934, 1257, 
1670. 2419, 2421, 2636, 3509, 3510, 3511, s«pra. 

S. 531 ( = 1882, s. 531; 1872, a. 33). 

(3519)— S. 531 ( = CWm. Pro. Code, 1882, 
s. 531) — Hearing an appeal presented within 
jurisdiction of a Sessions Court at a place out- 
side the jurisdiction. — All judicial acts exercised 
by persons whose judicial authority is limited 
as to locality should be done within the 
locality to which such authority is limited. 
Whore a criminal appeal was presented to a 
Sessions Judge at a place within his jurisdic* 
tion, but was heard and disposed of at a place 
outside the local limits of his criminal jurisdic- 
tion ; but within the limits of his civil jurisdic- 
tion, held, that the procedure adopted was an 
irregularity, but was covered by the provisions 
of s. 531, and that the finding would not be 
set aside, unless a failure of justice had been 
occasioned by it. 17 A. 36. [R., 1 Weir 190 

= 26 M. 640]. 

(3520) — S. 531 — Committal by a Magistrate 
having no territorial jurisdiction. — S. 531 
applies to a case where the Magistrate has 
authority to commit, but has not territorial 
jurisdiction in the place where the offence 
is alleged to have been committed. 26 M. 640 = 

1 Weir 190. IB., 1 M.L.T. 345= 30 M. 94 = 4 
Or. L* J. 500] . 


Grim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872. XXY of 1861 and YIII of 1869) 
— continued. 

(3521) — S. 531 — Want of local jurisdiction^ 
Defect whether curable . — Trying a case in a 
district which has not local jurisdiction is not 
a defect of jurisdiction, but only of venue, and 
is curable under s. 531, Crim. Pro. Code, 1898. 
2 P.R. 1902 Gr. 


(3522) — S. 531. — The above section covers 
cases which the INTagistrate has power to try, 
the only defect in the jurisdiction being one of 
locality. U.B.R. 1904, let Qr., Crim. Pro. 
Code, 10- 

(3523)— Ss. 53i. 177,179, 180, 181, 183— 
Offence committed in one district — Trial by a 
Magistrate in another district, not a material 
irregularity. — Where an offence is committed 
within the jurisdiction of a Sub-divisional Magis- 
trate in one district, but is tried by a Magistrate 
in another district, the irregularity of the trial 
is cured by s. 531 of the Code. This section is 
not limited to cases, whore the offence comini^ 
ted, within the jurisdiction of a Court, is tried 
by that Court, outside the limits of the local 
area of its jurisdiction. Ss. 177, 179, 180, 181i 
183 must be read together with s. 531. The in- 
tention of s. 531 is to provide against the con- 
tingency of a finding, sentence or order regmarly 
passed by a Court, in the case of an offence 
committed outside its local area, being se 
aside, when no failure of justice has taken 
1 M.L.T. 345 = 4 Cr. L.J. 500=30 M. 94. IR-. 
18 P.W.R. 1908 Cr.]. 

(3524)— 5s. 531, 532 and 537 ( = ss. 531. 532, 
537, Code of 1882)— Commitment to Sessions ^ 
a Magistrate having no territorial jurisdiction 
over the place— Validity of the commitment.- 
Where a Magistrate, being empowered to 
commit to Sessions, but having no terntonai 
jurisdiction over the place in which the oflenco 
is alleged to have been committed, commits a 
case to a Sessions Court, which has 
ever the place, the commitment « 
cannot be quashed under s. 532, C^m. ' 
Code, although the objection to such comm^ 
ment is taken before the commitment. 1/ 

402=2 Weir 704 = 4 M.L.J. 196. MPP;-’*? 

A.W.N. 96 = 18 A. 350 ; B., 1 Wwr IM - 26 
640, 1 M.L.T. 345 = 4 Cr. L.J. 500 = 30 M. 94] • 

(3525)— Ss. 531, 532— 5ce COMMITMENT TO 
Sessions Court, 16 B. 200. 

(3526J— S. 531— See 

CRIMINAL Courts, 8 c. 985=io C.l.R J 

F.B. 

(3526-n)— S. 531— 5eeNos. 1167, j 

1188, 1191, 1194, 1199, 2735, 3480, supra, and 

Nos. 3610, 3612, infra. 

S. 532 ( = 1882, 8. 832; 1872, b. 33). 

(3527)— Ss. 532, 5. ^77, J78 r = Crim^o* 
Code, 1872, ss. 33, ^ 3 )— Commitment 
!. 53.— S. 33 contemplates 
» case, which has been enquired into 
proper place, as indicated by s. €S, bang 

to the proper Court ol Sessions by a 
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X of 1872. XXY of 1861 and YIII of 1869) | 
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particularMagistrate, not duly empowered by 
law to make such a commitment. Where a 
^lagistrate inquires into and commits the case 
of an oficnce, which has taken place and has 
been completed in another district, to the 
Court of Sessions to which commitments from 
his district are made, the Sessions Judge of 
that district should not accept the commitment, 
on the ground, that the accused has not been 
prejudiced thereby. The proceedings in such a 
case are illegal ab initio. 3 A- 258. [ii., 10 i 

B. 274, Disappr.\ 17 A. 36j, ■ 

(3528)— Ss. 532. 537— See ACT XI OF 1378, I 
S8, 19 (/) and 29, 5 M.L.T. 162. ; 

(3528-a)— S. 532— See Nos. 1215, 1451, 1460» I 
1464, 2405, 2891, 3524, 3525, supra, j 


Grim. Pro. Code (Acts V of 1898. X of 1882^ 
X of 1872. XXY of 1861 and YIII of 1869) 

— continued. 

S. 535 (=1882, s. 533; 1872, 8. 216, 

Expla. 1 and 11). 

(3334) — Ss. (=Crim. Pro. Code, 

1S72, ss. 21G, 220) — Owiissio^t to prepare 

charge . — The explanation to s. 220 is, by its 
terms, governed by those of Explanation 1 tO' 
s. 216, and by the terms of that Explanation, 
the omission to prepare a charge does not 
invalidate a trial, unless, in the opinion of the 
Court of appeal or revision, a failure of justice 
has been thereby occasioned, A.W.N. 1881, 142. 

(3534-, i)—S. 535— Sec Nos. 308, 1267, 1298, 
2822, supra. 

8. 536 ( = 1882, a. 836; 1872, 8. 233, 

Expl. 4). 


S. 533, para 1 ( = 1882, s. 533; 1872. 

B. 346, last para). 

See Confession. 

(3529) — S. 533 — Defective record of confession 
— Parol evidence — Evidence Act, s. 91 . — 
S. 533, Grim. Pro. Code, is intended to apply 
to all cases in which the directions of the law 
have not been complied with, without any dis- 
tinction between omissions to comply with the 
law and infractions of it. Under that section, 
if the record of a confession is inadmissible 
owing to failure to comply with the law, such 
an omission to obtain the signature or mark 
of the person confessing to the document, parol 
evidence, notwithstanding anything contained 
in s« 91, Evidence Act, may be given of the 
terms of theconfession, and tho.se terms, if and 
when proved, may be admitted and used as 
evidence in the case, if the defect is such that 
it has not affected the merits of the defence. 

23 B. 221. [F.. 4 Bom. L.R. 785 ; R., U.B.R. 
(1903), 1st Qr., Cr. Pro. Cede, 13] . 

(3530)— S. 533 { = Cri7n. Pro. Code, 1382, 
s. 333) — Construction of. — S. 533 is to be inter- 
preted liberally, and though a confession record- 
ed by a Magistrate was in the first instance and 
by itself inadmissible as not being in the form of 
question and answer, not being recorded in the 
vernacular of the accused, and not bearing the 
signature or mark of the accused, it will become 
admissible by the taking of the evidence of the 
Magistrate that the accused duly made the 
statement recorded. 8 C.P.L.R. Cr. 21. (15 

C. 695, 17 0. 862, Disappr-, 18 C. 549, approved), 

(3531) — S. 533— CONFESSION, 52 P.R. 
1887 Cr. 

(3632)— Sa. 538, 164— See CONFESSION, 8 
0.0. 395-B. 

(8533)— S. 633— See EVIDENCE ACT, ss. 21, 

24 to 27, 8 O.C. 395. 

(8538-a)— S. 638— See Nos. 1110, 1112, 
1U8, 1116, 1116, 1117, 1118, 1124, 1126, 1129, 
1512,1980, 2361, supra, and No. 3663. infra. 

S. 534 ( = 1882, B. 934 ; 1872, b. 85). 

(3633-6)— S. 634— See No. 1305, 

101 


I (3535) — S. 536, cl. 2 — Trial with assessors 
' offences tinable b7j jury. — Where a case was 
triable by jury, but was tried with the aid of 
assessors and no objection was taken at the 
trial, held, that the mere fact that the asses- 
I sors found the accused not guilty, but the 
Judge differing from their opinion bad convict- 
ed them would not make the trial invalid, 

! inasmuch as no objection was taken at the 
I trial. 23 M. 632 = 2 Weir 331. 

! (3536)— Ss. 536, 537 ( = Criw. Pro. Code, 

1882, ss. 536 a>ui 537) — Offoices triable by 
assessors tried by jury — Procedure — PenalCode, 
ss. 380, 157 — Crwivuil 7/iisappropriatio7i. — 
Where a temple trustee was convicted of theft 
of temple property under ss. 457 and 380, but, 
on appeal, the High Court held that a temple 
' trustee could not bo convicted of theft but 
could be convicted only of criminal misappro- 
priation by an agent, which was triable only 
with the aid of assessors, held, that the proper 
procedure would be to allow a retrial and if 
such retrial was not desired, the Court may 
treat the verdict of the jury as the opinion of 
assessors and convict the accused for criminal 
misappropriation. 26 M. 243 note. 

(3536-a)— S. 536— See Nos. 1818, 2058, 2062, 
2711, supra. 

S. 537 ( = 1882, 8. 537 ; 1872, ss. 203, 283, 

300, 464 ; 1861, bs. 426, 439), ExplanatioD» 

new. 

See JOINDER OF Charges. 

See JOINT TRIAD. 

(3537) — S. 537^Irregularity in issuing 
search warrant UTiders.. 537, Gambling Act, ss. 5 
and 6. — The mere fact that a warrant issued 
under the Gambling Act wa.s defectively word- 
ed and was rather a warrant of arrest than a 
search warrant had not the effect either (1) of 
making the particular provisions of ss. 5 and 6 
of the Act inapplicable, or (2) of vitiating the. 
trial. The irregularity would bo covered by 
s. 637 of the Grim. Pro. Code. Per Mahmood, 
J., concurred with dictum (2) but not with 
dictum (1) ; Duthoit, J. A.W.N, 1884, 291« 
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(353S)— S. 557 { = Cnm. Pro. Code, 1882, 
s. 537) — Court of competent jurisdiction.'" — The 
words “ a Court of competent jurisdiction" in 
s. 537 must be taken to mean “ a Court of com- 
petent jurisdiction in respect of the particular 
offence charged.” 10 B. 319. 

(3539) — S. 537 — Contravention of terms of 
s. 405 . — The contravention of cl. 4 of s. 495, 
Crim. Pro. Code, does by itself invalidate a 
trial altogether when no failure of justice has 
occurred within the meaning of s. 537. 26 B. 

533 = 4 Bom. L.R. 271. 

(3540) — Scope of s. 537. — There is a distinc- 
tion between a casein which the trial itself is 
contrary to law. in which event it is no trial at 
all under the Code, and a case in which the trial 
is one within the jurisdiction of the Magistrate 
and irregularities occur in the method of 
conducting it. In the latter case the provisions 
of s. 537 are applicable, and the finding can 
only be reversed if the irregularity has in fact 
occasioned a failure of justice. 26 B. 533 = 4 
Bora. L.R. 271. 

(3541) — A Magistrate who has himself com- 
mitted an irregularity cannot utilize the 
provisions of s. 537 to cure such irregularity. 
But it is competent to the Sessions Judge on the 
appeal, or to the High Court on revision to 
consider whether the provisions of that section 
should be applied. 5 M.L.J. 215. 

(3542) — S. 537 of the Code, which cures errors, 
omissions, or irregularities, is not intended to 
cure an absolute illegalitv such as the above. 
14 C. 395 [F., P.L.R. 1000, 61 ; R., 10 M.L.J. 
147, 25 M. 61 = 2 Weir 271. P.C., 83 P.L.R, 
1901 ; Overruled, 27 C. 839] . 

(3543) — S, 537 ( = Criin. Pro. Code, 2882, 
s. 537) — Misdirection to jury — Poivers of High 
Court.'' — S* 537 of the Code does not authorise 
the High Court, in cases where it finds that the 
lower Court has misdirected the jury, to go 
into the evidence and to decide upon the fact 
whether or not the accused have been rightly 
convicted. The only course it can adopt is to 
direct a retrial. 21 C. 955- [F., 25 C. 230; 
D., 10 M.L.J. 147, P.B., 25 M. 61 = 2 Weir 271 
P^C.; Diss., 19 B. 749, 25 C. 711, 2 Weir 521 = 
26 M. 1]. 

(3544)— S. 537 ( = CmK. Pro. Code, 1882, 
s. 537) — Omission to set out the guilty intention 
in a charge. —An objection as to the omission to 
se.t out the guilty intention ofan accused in tho 
charge is subject to the provisions of s. 6^7 of 
the Code ; and before effect can be given to any 
such objection, it must be shown that the omis- 
sion complained of has occasioned a failure of 
justice. 22 C. 391. 

i(3545) — S. 537 ( = Crim. Pro. Code, 1862,^ 
s.'637)’—Oini6siontocallupontheaccused to enter 

upon Ais defence lehether cured by s. 537 , — liie 
formality of calling upon an accused person to- 
tter on his defence is not a mere formality, 
but tis .an essential part ^ol a criminal triah 
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Omission to do so cannot bo cured by s. 537 
of the Code, as it cannot be said that the 
omission has not occasioned a failure of justice. 
23 C. 252. lApplied, 2 L.B.R. 115] . 

(3546) — S. 537 ( = Crtm. Pro. Code, 1882, 
$. 537 ) — Applicability to pending imoceedings . — 
S. 537 of the Code is not intended to apply to a 
case which has not been finally disposed of. 
The tost prescribed for determining when an 
error, omission or irregularity should be a 
ground for setting aside an order is one which 
can be properly applied only after the final 
result of the case is known. 23 C. 983 = 1 C.W. 
N. 57. [R., 10 M.L.J. 146]. 


(3547) — S. 537 — Hearsay evidence received as 
to guilt of accused — Confessions made bif accused 
xohen in police custody recorded— Mi^irection 
of jury in important particulars — Re-trial . — 
Where the Sessions Judge allowed a prosecu- 
tion witness to give hearsay evidence as to the 
guilt of some of the accused, recorded alJeg^ 
confessions made by them when they were in 
the custody of the police, misdirected tho jury 
in telling them that confessions to tbo police, 
if followed by the production of stolen property, 
were admissible and did not warn them to take 
the case of each accused separately and that a 
confession by one accused involving himself 
alone could not be used against the other ac- 
cused. their conviction was set aside and their 
retrial ordered. Confessions of accused -'persons 
made by them when they were in police custody 
are only admissible in so far as they relate 
distinctly to the fact thereby discovered, and 
evidence of such confessions should not be 
allowed to be given or recorded to any great 
extent, nor, when such evidence as is properly 
admissible has been recorded, should the jury 
afterwards be told generally that the prisonera 
had confessed. 3 M.L.T. 263 = 7 Cr. L.J. 
358 = 18 M.L.J. 250. 


(3548)— S. 537 ( = Crim. Pro. Code, 1872, 
ss. 283, 300) — Omission to take the opinion of tM 
jury . — Tho omission to take the opinion of the 
assessors, in a sessions case tried with their ai^ 
is, although a serious irregularity, not agr^nd 
for the revisional interference of the ^8® 
Court, if it has not affected the conduct of we 
prosecution or prejudiced the prisoner in ms 
defence. 1 A. 610. [R., 10 A. 414, 24 M. 523 

Weir 346] . 

(3549)— S. 537 of the Code of 1898 {=^Crim. 
Pro. Code, 1872, s. 283 )— Revisional and ap- 
pellate powers of an appellate Court - — An ap* 
pellate Court has no power to reverse a ju^- 
ment or sentence on the ground that the Magia- 
trate has not reduced a complaint to wnting es 
required by s. 144 (s. 200)' ; nor does its 5^^ . 
sional power extend to such a case, as ^ 
is restricted to cases specifically mentiemw*®*' 
s. 297 (3. 439). 2 Weir 709=7 M.H.C. App* 
25. ^ 
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Orim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872. XXY of 1861 and YII! of 1869) 

— continued. 

(3550) — S. 537 — Omission to pronounce por- 
tion of judgment. — The omission to pronounce 
a portion of the judgment imposing fine which 
the Magistrate has written, and his omission 
to date and sign the judgment at the time of 
pronouncing it are omissions covered by s. 537. 
2 Weir 711. 

(3551)— S. 537 — Regulation V of 1802 {U. B. 
Criminal Justice Regulation), s. 15. — S. 15, 
Upper Burma Criminal Justice Regulation, 
and s. 537, Grim. Pro. Code, do not cover a 
radical defect such as a want of jurisdiction to 
try an offender. Their intention is to prevent 
unimportant irregularities from being set up as 
a ground for interfering with orders, etc., pass- 
ed by a Court of competent jurisdiction. 
O.B.R, (1897—1901), Yol. I. 91. (9 A. 134, 8 

B. 307, 8 C. 895, 14 M. 363, R.). 

(3552)— Ss. 537, 107 ( = Cri7n. Pro. Code, 
2882, ss. 537, 107 ) — Previous sanctioti required 
by s. 107 — Owiissiou, effect of. — The saving 
provisions of s. 537 will not avail, where the 
previous sanction required bys. 197 is wanting. 
A conviction for an offence committed by a 
Village Magistrate, in his capacity as such, is 
not legal, unless previous sanction for his 
prosecution has been obtained. 2 Weir 710. 

(3553) — Ss. 537 and 250 Crim. Pro. Code, 
lS82tS$. 537, 250} — Omission to make the record 
required by s. 250, proviso (a). — The omission 
to make the record required by proviso of 
s. 250. in passing an order for compensation, 
cannot be held to amount to more than “an 
omission in the judgment or other proceed- 
ings during trial " (s. 537). 2 Weir 711. 

(3554)— Ss. 537,318, 221 { = Crim. Pro. Code, 
1872, ss. 233, 315, 430) — Previous conviction, — 
IJeld that the provisions of s. 439, Crim. Pro. 
Code, could not be said to have been properly 
complied with, when the particulars of the 
previous conviction were not distinctly set out 
in the charge. But where the charge gave the 
accused person to understand that it was in- 
tended to prove the previous conviction against 
him, for the purpose of affecting the punish- 
ment, and where the accused was at the time 
lying under sentence of the previous conviction 
referred to, held that the omission to mention 
the particulars of the previous conviction in 
thechargehad in noway prejudiced the accused, 
and would not afford a ground for interfering 
in appeal with the sentence, regard being had to 
283. Crim. Pro. Code, 1872. A.W.N. 1881, 32. 

(8565)— S. 537— See ACT III OF 1867, 4 A. 
W.N. 286, 4 A.W.N. 59, 4 A.W.N. 291. 

- (3656)— S. 537— See ACT XXI OP 1883, ss. 6, 
167, 111, 9 Bom. L.R. 967 = 6 Cr. L.J. 240. 

(3557)— S. 537 — See BOM. ACT Til OF 1901 , 
9. 142, 3 S.L.R. 18. 

(3568)— S. 537— See APPEAr,, 22 C. 241. 

4 « 

■ (8569)— s. 687 — See APPELLATE COURT, 24 
M. 528. . .. 


Crim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872, XXY of 1861 and YIII of 1869) 
— continued. 

(3560) — S. 537 — See Charge to Jury. 4 C. 
W.N. 576, 5 M.L.T. 134. 25 C. 561. 

(3561) — S. .537 — Sec Commitment to Ses- 
sions Court, Rat. Un. Cr. C. 899. 

(3562) — Ss. 537 and 33 — See COMPENSATION, 
6 M. 316. 

(3563)— Ss.' 537, 364, 533 (1)— See CONFES- 
SION. 11 B.H.C. 237. 

(3564) — S. 537 -Sec CRIMINAL PROtEED- 
INGS, 14 C. 358. 

(3565)— S. 537 — See ILLEGALITY, Rat. Un. 
Cr. C. 466. 

(3566)— S. 6.37 — See JOINDER OK CHARGES, 
U.B.K. 1904, 1st Qr., Crim. Pro., 2. 

(-3567)— S. 537 — See PENAL CODE, s. 201, 8 
Bom. L.R. 538 = 4 Cr. L.J. 89. 

(3568)— S. 537— See Retrial, Rat. Un. Cr. 
C. 530 = Cr. Rg. 1—12—1890. 

(3569)— S. 537— See RIOTING, 2 C.L.J. 516 
= 3 Cr. L.J. 153 = 33 C. 295. 

(3570) — S. 537 — See Su.mmary Trial, 
U.B.R. 190G, Crim. Pro., 51 = 5 Cr. L.J. 298. 

(3571)— Ss. 537, 203 (1. 3, 4)— See Witness, 
3 A. 392. 

(3571-a)— S. 537— Sec Nos. 39, 40. 76. 80, 
81, 308, 331, 349, 354, 372, 463, 549, 571, G05, 
935, 946, 970, 1049, 1084. 1180, 1212, 12i6. 
1242, 1246, 1267, 1279, 1282. 1298, 1304, 1335, 
1374, 1375. 1376, 1391, 1421, 1439, 1441. 1451, 
1453, 1482, 1513, 1537, 1589, 1690, 1695, 1712 
1724, 1725, 1732, 1742. 1745, 1746, 1747, 1753, 
1758, 1759, 1761, 1768, 1777, 1798, 1829, 1830. 
1843. 2003. 2047. 2050, 2057, 2061, 2089, 2093. 
2097, 2099, 2176, 2186, 2191, 2198, 2233, 2242. 
2366. 2404, 2457, 2463, 2470, 2479, 2482, 2483, 
2484. 2508, 2509, 2522, 2523, 2531, 2532. 2542 
2712, 2717, 2789, 2802, 2313, 2958, 3188, 3195, 
3231, 3321, 3497. 3506, 3509, .3524, 3528, 3536, 
supra, and No. 3648, infra. 

S. 538 ( = 1882, 8. 538). 

(3571-6) — S. 538 — See No. 1125, supra. 

S. 539 ( = 1882, s. 539). 


(3571-c) — S. 539— See Nos. 1690. 2236, 2352 
supra, 

4 ^ 

S. 540 ( = 1882, 8. 540 ; 1872, 88. 192, 351 

1861, 88. 201, 249 , 262 , 367). 

(3572)— S. 540 [ = Crim. Pro. Code, 1882 
s. 540) — Procedure in sessions trial. — It is ‘ not 
competent for a judge to reverse the order of s 
criminal trial and to place the accused at »i 
disadvantage by having their witnesses called 
and all that they could say disclosed, before 
the case for the prosecution .is closed. 14 A. 
242. 

- (3573) — S. 540— Examination of ivitnesses.'— 
Under s. 540, the Gbuilt is bound to summon 
and examine any witnesses -whose evidence 
seems to bo essential tb a just decision of the 
.case. .6 O.'IY .N ^ 98 .* ** -* , 
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Crim. Pro. Code (Acts V of 1896. X of 1882, 
X of 1872, XXy of 1861 and YIII of 1869) 

— continued. 

(3574) — S. ■S4'0 — Cross-exaviiiiation bif par- 
tiea of Coiirt-wihiess — Evidence Act, ss. 137. 
138 - — Neither the prosecutor nor the accused 
can, as of right, cross-examine a witness sum- 
inonedand examined by the Court under s. 540, 
Crim. Pro. Code, but, should either of the par- 
ties or both desire to do so, the Court should 
generally permit them to do so. SX. 275. 
Oudh. (12 W.R. Cr. 75 and 3 B.L.R. A.C. 
145. /?.). 

(3575) — Ss. 540 and 244 of the Code of 189H 
( = ss. 262. 263, 266 of 1882) — Summons cases — 
Duti) of Magistrate to hear defence witnesses not 
produced . — S. 262, para 2, and s. 263 (s. 540) 
provide for the summoning of witnesses in cer- 
tain cases and the power given by a. 263 is en- 
tirely at the discretion of the Magistrate. In 
summons cases, the Magistrate is required to 
bear such witnesses as the accused shall pro- 
duce in his defence. But he is not bound to 
examine the witnesses whom the accused does 
not produce. 2 Weir 304 = 4 M.H.C. App. 
XXIX. 

(^blC))^Ss> 540 and 253 of the Code of 1898 
( = .ss. 351. 215, Code of 1872) — Discharge of 
accused after examining Court witnesses , — 
Where a ilagistrate, after the examination of 
the prosecution witnesses, examined certain 
persons as Court witnesses, and relying on their 
evidence, discredited the complainant’s witness- 
es and discharged the accused, held, that the 
procedure was not illegal. 2 Weir 714. 

(3577)— Ss. 540, 110— COMPENSATION, 
15 A. 365. 

(-3578)— S. 540— Sec LUNACY, Rat. Un. Cr. 
C. 279 = Cr. Rg. IS of 1886. 

(3579)— S. 540— See MAGISTRATE, I W.R. 
Cr. Letters, 12. 

(3579-n)— S. 540— See WITNESS, 11 P.R, 
1886 Cr., 4 P.R. 1892 Cr. 

(3579-6)— S. 540— See Nos. 1678, 1999. 2483, 
.sujyra. 

3.541, para (1) ( = 1882, s. 541; 1872, 

8. 88 modified) ; paras 2 and 3 ( = 1862, 
s. 541.A). 

(3580) — S. 541 (1) — See IjOCAL GOVERN- 
MENT. Rat. Un. Cr. C. 827. 

S. 543 ( = 1882, s. 543 ; 1872, s. 422 ; 1861, 

s. 431). 

S. 544 ( = 1882. a. 544 ; 1872. a. 421 ; 1861. 

a. 438)- 

(3581 and 3582)— S. 544— High Court Crimi- 
nal Circulars, Rule 11 — Magistrate — Discretion 
— Expenses of witnesses cited by defence.— 
S. 544 of the Grim. Pro. Code and Rule No. 11, 
made by the Government of Bombay under 
that section, ululating the payment, on the 
part of Government, of the expenses of com- 
plainants and witnesses in cases coming before 
the Criminal Courts, invest the Magistrate try- 
ing a warrant-case with a discretionary poyrex . j 


, Crim. Pro. Code fActs Y of 1898, X of 1882,. 
' X of 1872. XXY of 1861 and YIII of 1869) 

[ — continued. 

I exerciseable by him within the limits specified 
in the rule itself. Such discretion, however, 

\ must be exercised according to sound judicial 
principles and reasonably. 9 Bom. L.R. 3SS 
1 =5 Cr. L.J. 329. 

' S. 545 ( = 1882, 3. 545:1872, s. 308 ; 1861, 

s. 44). 

See CO.MPENS.\TION. 

(358.3)— S. 545 { = Crim. Pro. Code, 1372, 
j s. 308) — Compe^isation, when can be awarded— 
Compe^isation to purchaser. — Compensation, 
when awardable under s. 308, must be awarded 
out of the amount of the substantive fine im- 
: posed. S. 303 does not in any case authorise the 
; award of compensation to a purchaser. 2 Weir 
715. 

(3534) — S. 545 of the Code of 1882 has not 
altered the law. as it existed under s. 308 of 
the Code of 1872. Under s. 545, compensation 
cannot be awarded to an innocent pu rchaser of 
stolen property, as the injury to the purchaser 
I is not the consequence of the theft, but of the 
' sale without title to pass the property. 2 Weir 
' 716. 

(3585) — A Magistrate found that an accused 
had sold a stolen horse to a certaiQ person* and 
i sentenced him to one month’s imprisonment 
and a fine of Rs. 10. He also directed that the 
, fine, if levied, should be applied under s. 545, 
Crim. Pro. Code, to compensate the purchaser 
: of the animal for his loss. Held, that such 
i an order was illegal. 6 M.L.T. 241. 

(3586) — It is no doubt undesirable to encour- 
I age frivolous complaints by the grant of com- 
I pensation under s. 545, Crim. Pro. Code, 
j but the law intends that compensation should 
be awarded when there is a substantial cause- 
i for it. 2 Weir 717. 

(3587) — Under s. 545, Crim. Fro. Code. IS^r 
\ if an injury is caused by the offence committed, 

I then, some compensation can be awarded to 
I the injured party. But, if the injury is 
j than one caused by the offence committM, 
the order of compensation is unwarranted- 

! U.B.R. (1892—1896), Yol. 1, 79. 

; (3588)— S. 545, Crim. Pro. Code, 1898,. 

' lays down that an order for compensation shaJi 
I be made by a criminal Court, if at all, when 
! passing judgment, and, in the absence of any 
special provision on the subject, the analogy ol 
this rule might properly be followed. 
it is only when passing judgment that the Coi^ 
can order the payment of a reward out 
fine, and when once the judgment hM 
pronounced, the Court is functus officio, ana 
has no power to make further orders in tn 
case. U.B.R. (1892—1896), Yol. I, 80. 

(3589)— S. 545 ( = Cr»m. Pro, Code, 1872, 
s. 308)— Order for forfeiture of property— Com- 
pensation to complainant . — Where a P®” 
was, under s. 62 of the Penal Code, 
undergo a term of transportation and adjnog 
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Crim. Pro. Code (Acts V of 1898. X of 1882, 

X of 1872. XXY of 1861 and YllI of 1869) 

— continued. 

to forfeit to Government the rents and 
profits of his property during that term : held, 
that it was not competent tc the Court, before 
he was tried and convicted, to award any 
portion of the said rents and profits as com- 
pensation to the complainant, s. 30S. Crim. 
Pro. Code, having no application to orders for 
forfeiture of property. Rat. Un. Cr. C. 146 = 
Cr. Rg. 10-^—1880. 

(3590) — The prescribed course, under s. 303, 
is to impose a fine, and, out of the fine realised, 
to direct payment to the complainant of such 
amount as the Court thinks fit, having regard 
to the provisions of the section. 3 C.L.R. 404. 

(3591)— S. 545 ( = Crinr. Pro- Code, 
s. .5^5) — Separate order for payment of expei^^es 
incurred by complainant. — When expenses 
properly incurred in the prosecution of a crimi- 
nal charge are ordered to be paid by the accused 
under s. 545 of the Crim. Pro. Code, such 
expenses should be paid out of the fine imposed ; 
a separate order for such expenses is improper. 
Rat. Un. Cr. C. 341 = Cr. Rg. 32 of 1887. 

(3592) — Under s. 545, Crim. Pro. Code, 1898, 
it is not competent to a Magistrate to award 
the complainant the expenses incurred in the 
prosecution, independently of the fine imposed 
upon the accused ; the expenses may be made 
payable out of the fine imposed under s. 545 (2). 
4 Bom. L.R. 877. 

(3593)— 5. 545( = Crtm. Pro. Code, 18S2, 
s, 545) — Expenses of bringing accused before 
Magistrate. — S. 545 of the Crim. Pro. Code, 
does not apply to such expenses as are incurred 
in bringing the offender beforcethe >[agistrate. 
Rat. Un. Cr. G. 608 = Cr. Rg. 25 of 1892. 

(3594) — S. 545 — U. Burma Laics Act, 2886 
— Payment of .fine to cover loss. — A Court 
cannot arbitrarily award payment of a fine to 
cover a supposed loss, but only for one or other 
of the objects specified in the alove section. 
U.B.R. (1897—1901), Yol. I, 121. 

(3595)— S. 545 ( = Crim. Pro. Code, 1872. 
s. 308} — Setting asi^ of conviction by appellate 
Court — Refund cf money paid as compensat ion. — 
Where a conviction is set aside on appeal, and a 
refund of the fines levied is ordered, the only 
remedy, if the person who has received a portion 
of the money as compensation refnsos to refund 
it, lies in a Civil Court. 2 Weir 717. 

(3596) — S. 545 — Compensation for injuries to 
one other than the person injured. — Where an 
accused person is fined for injuries caused to 
one, compensation out of the fines cannot be 
awarded to another. The latter can receive 
compensation, only if the fine is inflicted on 
the accused for an injury caused to himself. 2 

Weir 718. 

(8597)— S. 545 of the Code of 1898 ( = s. 144 
of the Code. 1861) — Order to pay fees under 
e. 31. Court Fees Act — Payment to complainant, 
when to be made. — A fee which a Court may 
order to be re-paid to a complainant under s. 31 . 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872. XXY of 1861 and YIII of 1869) 

1 — continued. 

Court Pees Act, (.\ct VII of 1870), is an 
intcgr.al part of the sentence and must bo 
treated as a fine imposed by the Court under 
s. 144 ; and such fines must be in deposit pend- 
, ing an appeal, where .an appeal lies. 2 Weir 
723 = 5 M.H.C. App. 28. [F., 1 Weir 724=22 

I M. 153; D., -2 Weir 488 = 26 M. 421]. 

(3598)— S, 545 {=^Crim. Pro. Code. 1882, 
s. 545) — Compensation — Necessity of attention 
to the directions contained in the lost para- 
graph of s. 545. Pro. Code. — Tlicro 

being no provision in the C^ode for the refund 
> of money paid away as compensation under 
s. 545> Crim. Pro. Code, the directions con- 
tained in the last para of the section should bo 
strictly observed. L.B.R. (1872 — 1892)« 353. 

j (3599) — S. 545 {==Crim. Pro. Code, 1882, 
s. 54.5) — Court Fees --^c^ s. 31 — Costs and 
I process fees au'ardahle under s. 545. — When the 
accused is convicted in a non-cognizable case, 
the Court is bound to order the re- payment of 
process fees under s. 31 of the Court Fees .4ct. 

[ A Court imposing a fine in any case, cognizable. 

, or non-cognizable, should apply s. 645, Crim. 

Pro. Code. 1882. All legitimate costs as the 
, pleader’s fees and the stamp and the power-of- 
attorney, etc., and not merely process-fees, n>ay 
be awarded under s. 545, Crim. Pro. Code, as 
well as compensation for the injury caused. 

, L.B.R. (1872—1892), 409. 

« 

' (3600)— S. 545— ACT XIII OP 1859. Rat. 

Un. Cr. C. 625. 


(3601 and 3602)— S. 545— See ACT VII OP 
i 1870. s. 31, Rat. Un- Cr. C. 397, 24 M. 305 = 2 
Weir 722, 7 M.H.C. App. 28, 1 Weir 722. 1 
; L.B.R. 209, U.B.R. (1892-1896), Vol. 1. 7. 

(3603)— S. 545.— See FORFEITURE OF 
' PROPERTY, 4 M.H.C. App. 28. 

I 

(3604) — S. 545— See LETTERS P.\TENT, 

! (Mad.), 1865, s. 15. 1 Weir 788-B. 


(3605)— S. 545— See MAGISTRATE, JURIS- 
DICTION OP, Rat, Un, Cr. C. 958. 


(3606) — S. 545— See Negligence, 5 C.P.L. 
R. Cr. 45. 


(3607)— S. 545 — See OBSTRUCTION, 1 L. 
B.R. 48. 

(3607-a)— S. 545— See Nos. 94, 793. 3385, 
3437, 3438,3439, 3440, supra. 

S. 846 ( = 1882, a. 546 ; 1872, 8. 308. last 

para). 


(3607-6) — S. 546 — See No. 793, supra. 

'■ B. 547 ( = 1882, 8. 547). 

(3608)— S. 547 { — Crim. Pro. Code, 1862, 
s. 54i) — Compensation to complainant out of tine 
— Re~trial and order for refund of poition cf 
fine — Recovery of compeTisation. — The accused 
were tried by a first class Magistrate and 
fined Rs. 25 each and it was ordered that half 
the fine, if recovered, was to be given to the 
complainant. The conviction and sentence 
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Crira. Pro. Code (Acts Y of 1898, X of 1882, 

X of 1872. XXY of 1861 and YIII of 1869) | 

— continued. 

were quashed by the High Court who ordered 
a retrial. The second class Magistrate, on 
retrial, fined each of the accused Ks. ^0 and 
said that “ as they had already paid a fine of 
R.s. 25 each, the result of the sentence .will be 
that Rs. 15 will have to be returned to each of 
them.” The complainant, who had b**en. 
previously, given half the fine, on being called 
upon by the District Magistrate, stated that he 
had spent the money and was unable to repay. 

A reference was then made by the District 
^lagistrate as to how the compensation could 
legally be recovered. Held, that the decision 
of the second class ^lagistrate amounted to 
an order to the complainant to refund the sum 
of R^. 15. and was, therefore, enforceable under 
s. 547. Crim. Pro. Code. Rat. Un. Cr. C. 213 
= Cr. Rg. 10—3—1885. 

(3G08-n) — S. 547 — See No- 3602, supra. 

S. 548 ( = 1882.8- 548; 1872. 83.201,276; 

1861, 8.230, modified; Presidency Magis- 
trate’s Act, 1877, 8- 170). 

(3C09) — S. 54S ( = Crim. Pro. Code, Act X of 
s. 548) — Charge — Copies to accused. — A 
“ charge” is not an order of a Criminal Court 
by which an accu.-,ed person could be said to be 
atTected within the meaning of s, 548 of the 
Crim. Pro. Code, so as to entitle him to copies 
of depositions where the trial has not advanced 
beyond the examination of the prosecution 
witnesses. A.W.N. 1892, 140. 

(3610)— Ss. 548, 387, 531 f = Crivi. Pro. Code, 
276. 464) — Copy of judgment . — 

Ss. 276 and 464 of the Crim, Pro. Code, are 
wholly distinct. An accused person is,, there- 
fore. entitled to a copy of the judgment in his 
own language unconditionally under s. 464, and 
also to one in the language in which it is written, 
under s. 276, under the conditions specified 
therein. Rat. Un. Cr. C. 73. 

(3611) — S. 548 — Copies of order by, and 
depositions before. Presidency Magistrates, 
right to— See ACT IV of 1877, s. 170, 8 C. 166 
= 10 C.L.R. 190. 

(3612)— Ss. 548, 426. 439, 440, 531— See 
REVISION, 31 P.R. 1881 Cr. 

(3612-a)— S. 548— See Nos. 2717, 3481, supra. 
S. 550 (New). 

(3613) — S. 550 — Appeal — Acquittal — En- 
hancement of sentence— First report— High 
Court's power to acquit innocent person rcithout 
appeal, Seld that the initial report of an 
offence to the Police is always of great import- 
ance in every criminal case. Where it has 
been made a considerable time after the occur- 
rence and by a person who is in a position to 
know all the facts and persons concerned, no 
person should be convicted whose name is not 
mentioned therein as one of the offenders, 
particularly when there is no likelihoed- of his 
name being omitted. A severe sentence is not 


Crim. Pro. Code (Acts Y of 1898, X of 1882' 
X of 1872, XXY of 1861 and YIII of 1869 
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called for where an offence has been committed 
on a considerable provocation caused by an 
unjustifiable act. Enhancing a sentence is not 
permissible when the convicted person has duly 
served the sentence before the application for 
enhancement is preferred. S. 550 of Act V of 
1898, no doubt, gives the Police very wide 
powers with regard to the seizure of cattle 
alleged or suspected to have been stolon, but it 
does not extend to the taking away other 
cattle, simply because they are mixed up with 
the stolen ones. The High Courts, when dealing 
with cases in appeal or revision, are competent 
to acquit an innocent person, although he has 
failed to exercise the right of appe.al. It is no 
doubt the duty of the Courts to uphold the acts 
of the executiveand ministerial officers, but it is 
equally their duty to keep a jealous eye upon these 
acts and to sec that nothing is done contra it 
to law under the cloak of authority. 14 P.W. 
R. 1909 Cr. 

(3614) — S. 550 — Seizure of property by police 

officer — Claim of person in possession.-'The 
police seized property on suspicion of its being 
stolen property under s. 550, Crim. Pro. Code, 
and the Magistrate issued a proclarnation 
before satisfying himself as to the claim of the 
person in possession. Held, thsit it was not 
incumbent on the Magistrate to decide the 
claim before issuing the proclamation, as the 
person in whose possession the properly was 
found has an opportunity of making good his 
claim to the Magistrate even after the issue of 
the proclamation. 2 S.L.R. Cr. 32 = 10 Cr. 

198. 

— S. 552 ( = 1882, 8. 551). 

(3615)— S. The purpose con- 

templated by s. 552, must net be construed so 
as to make it include purposes which, although 
not unlawful in themselves, might only 
become so when entertained towards a chdd m 
opposition to the wishes of its guardian. 4 Bom. 
L.R. 609. 

(3616)— S. 552 { = Crim. Pro. Code, 1882, 
s. 551) — Scope of — Detention of childrm /or 
purposes of conversion — Unlawful detention for 
an unlawful purpose — Illegal order of restora- 
tion by Magistrate — High Court's power of 
interference, — S. 651 oftbe Code . 

women and female children 
combination and the exclusion of male children 
go to show not only that some definite purpo^, 
unlawful in itself, was contemplated, but tha 
the purpose has some special reference to tn 
sex of the person against whom it was 
tained. Therefore, it shouldnotbeso construe 
as to make it include purposes which, althoog 
not unlawful in them^ves, 
become so when entertained towards a cm 
in opposition to the wishes of its guar^an, 
detention of a female child, against th e wi^ 
her parents or guardians, for the puy»c 
being brought up in a religion of 
parent or guardian dissapproved. [F-, * ^ * 

L.B. 609.] Although thedetention of a chJid. 
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Xofl872, XXY of 1861 and Vlll of 1869) 

— continued. 

against the will of herparent orguardian with a 
view that she should be brought up in a religion i 
which such parent or guardian disapproved of, t 
and the adoption of which would not only in- 
volve a total change iu the child’s mode of life, 
but would also deprive the parent or guardian of i 
any control in the education or bringing up of 
the child, would amount to an unlawful deten- 
tion, notwithstanding the consent of the 
girl to such detention, yet, it could not amount 
to “an unlawful detention for an unlawful 
purpose. Where, in the above case, the Magis- 
trate makes an order for the restoration of 
the girl to the parent or guardian, which 
order he has no power to make, it is very 
questionable whether the High Court would 
have the power to take away the child from 
the parent or guardian aud to restore it to 
the person, who was detaining her against the 
wishes of the parent orguardian. Evenassum- 
ing that the High Court has such power, it 
could only with propriety, be exercised, if the 
proper guardian is shown to be in some way 
disqualified, or if, at the least, the guardian’s 
character is so bad and mode of life so immoral, 
that it would nob be proper to place the child 
in his or her charge. 16 C. 487. 

S. 554 { = 1882, 8. 553 : 1872, ss. 442. 493, 

509). 

(36l6-a) — S. 554 — See No. 495, supra. 

S. 655 ( = 1882, s. 554). 

(3616-6)~S. 555— Act I of 167S, s. 9 — 
Jurisdiction of the officer in charge of the 
excise and opium administration of a district 
to try cases under the Opium Act — Meaning of 
the term “ personally interested.” 15 A. 192, 

(8616-c)— S. 555 -Sec Nos. 1219, 1754, 1847, 

supra. 

a. 656 ( = 1882. 8. 555). 

(3617) — S. 556 — “ PersonaUtj interested," 
meaning of. — A Magistrate does nob, by reason 
only of his being a member of the sub-commit- 
tee of a Municip.ality, which recommended the 
prosecution of the accused for an oficucc against 
the Municipal Board, become a person “per- 
sonally interested” within the meaning of 
8. 556, so as to disentitle him to try the case. 
27 A. 25 = A.W.N. 1904, 154. 

(8618) — S. 556 {=C’rtJU. Pro. Code, 1882, 
s. 555). — In s. 655, Grim. Pro. Code, 1882, the 
words “personally interested” cannot mean 
that a public officer whose duty it is to see that 
the law is obeyed is merely, by reason of that 
duty, a person personally interested in the pro- 
secution and trial of an ofieuder against the 
statoto law. They cannot refer to any very 
remote interest in the matter, and must refer 
to some particular and immediate personal 
interest in the case and its results. A Magis- 
trate cannot be said to be “ personally interest- 
ed,” within the meaning of s. 555 merely by 
■reason of its being his duty as an officer under 
the Government to see the law relating to the 


Crira. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872, XXV of 1861 and YllI of 1869) 
— continued. 

sale of opium enforced and ni iintained in that 
part of the District of which he has charge. 
He is, therefore, not precluded from trying an 
offence under the Opium Act, I of 1S79. 15 A. 

192, F.B. -17 A. 33 = A.W.N. 1904, 157 ; 
R., U.B.R. (1897—1901), 127, 24 M. 238 = 2 
Weir 730. 22 A. 340 ; D., A.W.N. 1903, 95 = 
7 Cr. L.J. 396 = 6 A.L.J. 367]. 

(3619) — Held, that s. 660 of the Code of Cri- 
minal Procedure does not debar an Excise 
Officer from trying a case under tbe Excise Act, 
1896, in which ho himself is responsible for the 
prosecution. A.W.N. 1908, 95 = 5 A.L.J. 357 
= 7 Cr. L.J. 393. 

(3620) — The phi*ase ‘ interested, ’ as used in 
s. 556 of the Code, does not imply more intellec- 
tual ‘ interest,' but something of the nature of 
I an expectation of advantage to bo gained, or of 
j a loss, or of some disadvantage to be avoided, 
by the person who is said to bo interested in 
the Citsc. The more fact that the enquiry was 
made by the Magistrate is not to be regarded 
: as a disqualifying ground under the section. 

1 8 Bom. L.R. 947= 5 Cr. L.J. 2. (2 Bom. L.K. 

664, F.). 

I (3621) — Tb’ is essential not only that there 
should be no personal interest or prejudice on 
the part of the Judicial Officer, which would 
disqualify him from trying a particular case, 
but also that the mere appearance of prejudice 
should be avoided for the sake of protecting the 
administration of justice from the possibility of 
an imputation of partiality or unfairness. U. 
B.R. (1897—1901), Yol. I. 123. 

v3G22) — S.556 — " Pcrsonalt p interested" —Ma' 
gistrate examined as a witness in the case with- 
out any protest from cither of the parties- — An 
oral complaint was made before a JMagistrate, 
during a vacation, at his private residence. 
After the re-oponingof the Court, the case was 
pub up before the same Magistrate on the writ- 
ten complaint of the complainant. During the 
course of the trial, the Magistrate found it 
necessary to record his own evidence, as to the 
circumstances attending the oral complaint to 
himself regarding the commission of the offence. 
He, therefore, examined himself as a witness, 
recording the statement himself and permitting 
himself to be cross-examined aud re-examined 
and recording those statements also. During 
all this time and till after the judgment, neither 
party took any objection to the trial being held 
by the Magistrate, and the accused was convict- 
ed. On appeal by the accused on the ground 
that the Magistrate was not competent to try 
the case, held, that the Magistrate should not 
be considered to be personally interested in the 
matter, and that the plea was only an after- 
thought in order to escape from the conviction, 
inasmuch as the objection was put forward for 
the first time in the appeal, the accused having, 
at the time of the trial, no suspicion that they 
would not have a fair and impartial trial at his 

bands. 27 A. 33 = A.W.N. 1904, 157. 
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Grim. Pro. Code (Acts Y of 1898, X of 1882* 
X of 1872, XXY of 1861 and Ylll of 1869) 

— continued. 


(3623) — S. 5&6 — Disqualification of Magis- 
trate. — A Magistrate is not disqualified under 
s. 556 from trying a case, merely because of the 
fact that, in the departmental enquiry in the 
case, he forwarded the papers to the Collector 
with his opinion that there was apparently 
sufficient evidence to justify criminal prosecu- 
tion^ 5 Bom.L.R. 542. (I?., l Sind L.R. U8, 
101, Cr.] 

(36*24) — S. 556 {=Crim. Pro, Code, 18S2, 
s. 555) — Explanation to section — Scope of-- 
Ben. Act V of 1876, s. 256— Order under— 
Conviction by District Magistrate as Chairman 
of Municipal Commissioners — Legality. — The 
explanation to the section does not apply to a 
case, in which a Magistrate may have been 
personally concerned as a Municipal Commis- 
sioner which forms the subject of trial before 
him. It was rather intended to prevent an 
objection being raised that, from the mere f.act 
that the Magistrate might happen to be a 
Municipal Commissioner, he was necessarily 
disqualified from bolding a trial in which some 
Municipal matter was involved. But in a case 
in which the ^lagistrate is one of the prosecu- 
tors, in his capacity as the Chairman, he will 
not be competent to try the case. An accused 
person was tried and convicted, undors. 188 of 
the Penal Code, of having disobeyed an order 
of the Municipal Commissioners, under s. 256, 
Bengal Act V of 1876. The District Magistrate, 
who tried and convicted the accused, was 
present, as Chairman of the Municipal Com- 
missioners, at that meeting when that order 
was passed. Held that the conviction was ille- 
gal and should be set aside. 10 C. 1030. [It., IS 
A. 192F.B.,23C. 44, 9 C.P.L.R. 26 Cr,]. 

(3625) — S. 556 — Magistrate who issued pro- 
cess but did not proceed tinder s 190 (i) (c) or 
s. 202 — Competency to hear appeal against con- 
viction. — Held, that a ^lagistrate who did not 
take action under s. 190, sub-s. (1), cl. (c) ororder 
a local investigation, was not incompetent to 
hear an appeal from a judgment ultimately 
convicting the accused, merely because, he, 
without expressing any opinion hostile to them, 
summoned them to answer a charge in his 
capacity as Magistrate in charge of the criminal 
business of the iSudder sub-division. 36 C. 869. 

(3626) — S. 556 ( = Cri?«. Pro, Code, 1882, 
s. 555) — Competency of Magistrate, being also 
Municipal Chairman, to try Municipal cases . — 
The Chairman of a Municipality being an execu- 
tive officer, who would be the proper person to 
institute a prosecution for ofiences against the 
health and comfort of the town, is disqualified 
from trying Municipal ofiences, in his capacity 
as Magistrate. 15 M. 83=2 Weir 326. (B., 

23 G. 44]. 

(3627) — S. 656 ( = Crtm. 'Pro. Code, 1882, 
s. 666) —Magistrate making local ittspeclion of • 
the scene of alleged occurrence — Competency to 
try the ease. — Where a - Magistratav trying a 
case of riot, made a local inspection of the 
scene of the alleged offence and was influenced 
by such inspection in arriving at a conclusion 


in the case, held, that, by so doing, the Magis- 
trate bad made himself a witness in the ctise 
and was incompetent to try the case. 19 M. 
263 = 2 Weir 725. [R., 19 A. 302. A.W.N. 

1904, 157 = 27 A. -33 ; D., 2 Weir 727, 89 P.L, 
R. 1901 = 13 P.R. 1901. 2 Weir 728], 

(3628) — Where a Magistrate inspected the 
locus in quo and stated in his judgment what 
he saw when he inspected it, held, that, having 
regard to the amendment of the law by the 
addition to the explanation to s. 556 of the 
i Code, the Magistrate was not incompetent to 
try the case, and the judgment was not render- 
ed void. 2 Weir 728. 

(3629) — S. 556’ — Disqualification of a Magis- 
trate to try a case — Question of fact — Magis- 
trate directing prosecutum — Subsequent trial by 
him — Legality. — The question whether a given 
case falls within the provisions of s. 556 is a 
question of fact to be determined by the 
circumstances of each case. Illustration to 
s. 556 of the Code prohibits a Magistrate from 
trying a case, which he himself institutes or 
gives order for the institution thereof. An 
, authorisation by a Sub-Divisional to a Subordi- 
nate Magistrate to prosecute a person on such 
charges as may be capable of being proved in a 
criminal Court does not amount to a “ direetjon 
within the meaning of the illustration, but 
merely amounts to an authorisation. The 
i^Iagistrate, therefore, is not disqualified from 
trying the case. 24 H. 238 = 2 Weir 730. 

(3630) — Where a Magistrate, in his capacity 
of Collector, takes an active part in initiating 
a prosecution, he is disqualified from trying 
the case under s. 556, Crim. Pro. Code, 

U.B.R. (1897—1901), Yol. 1,133. (18 B. 442, B,) 


(3631)— S. 666—Investigalum by Magistrate 
— Trial by same Magistrate — Validity. 
a District Magistrate took an active part in the 
investigation of a case, he was held notice 
competent to have it tried himself. 14 Bor. 
L.R. 335 = 9 Cr. L.J. 66. 


(3632)— 5. 556 ( = Crtm. Pro. Code, lS8ji, 
5. 656)— Act I of 1878 (Opium), s. 9,offence under 
— Competency of District Magistrate to t/V' ^ 
District Magistrate, who is also a District Col- 
lector, is not debarred, by the circumstances 
of his dual appointment, from trying an offence 
under s. 9 of the Opium Act, the prosecntion 
of which has not been instituted by himself, as 
Collector. L.B.R. (1872-1892), 400. 


(3633)— S. 556— Competency of Sessvm 
Jt^ge to hear appeal from a judgmerU 
by himself.— Vudet s. 556. a Sessions Ja^ 
cannot hear an appeal from a judgment pas^ 
by himself. He can, however, under Repi 
bion V of 1895 (amendment to the Uppff 
Burma Criminal Justice Begulation), a. Xlv- 
(1), after adopting the procedure of 
tion, direct that the. appeal be 
;rial.to any other Sessions Judge. U;».n- 
1897-1901), Yol. I. 8. 

(3634)— S. 666—'* Personally *f*teresi^” 

fVant of jurisdiction— Irregulamttss vthanng 
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Crim. Pro. Code (Acts Y of 1893. X of 1882, 

X of 1872, XXV of 1861 and Ylll of 1869) ! 

— continued. 

proceedings. — Where, in a prosecution under i 
8. 3 of the Gambling Act, III of 1867 (=s. 12, 
Gambling Act, 1899), the ^lagistrate, who tried 
the case because of information or knowledge \ 
possessed by himself, applied for process against 
the accused, held^ that ho was at the same 
time prosecutor and Judge, and that it was : 
impossible, therefore, to say that the accused | 
were not, or were not liable to be, prejudiced | 
by such a position of aSairs. The conviction ' 
and sentence were consequently quashed. U. ! 
B.R. (1897—1901), Yol. I. 125. 

(8635) — S, 556 — Same man must tuyt at the 
same titfie be accuser and judge. — The same per- 
son must not at the same time be accuser 
and judge ; he must not be a party or be per- 
sonally interested, and he must not have pre- i 
judged the case before him ; but where a 
Magistrate acts executively throughout without 
necessarily forming any opinion on the I 
merits, and where the accused has not been | 
substantially prejudiced, it would be unncces- : 
eary to interfere in revision. It is manifestly 
desirable that, when it could be avoided with- ' 
out inconvenience, thetrial of an oficncc should ' 
not be had before a Judge or Magistrate who, in i 
another capacity, has had to do with the institu- > 
tion of the prosecution, and it is the general ' 
practice to make arrangements accordingly. 
U.B.R. (1897-1901), Yol. 1,127. (14 A. .354, 15 A. 
192, 6 B. 479, 3 C.622, 16 C. 766, I?.).. a t 

(3636) — S. 556 — Circumstances under which I 
a Magistrate is debarred under the above sec- 
tion from trying an offence. U.B.R. (1897 — 
1901), Yol. I, 133; U.B.R. (1897-1901). 133. 

(3637)— S. 556 ( = Crim. Pro. Code, Act X \ 
of 188it, s. 555) — Municipality — Magistrate 
authorised to institute proceedings, — Where a 
Magistrate who had t«en authorised by a 
Municipal Council to institute prosecutions for ' 
breaches of its bye-laws, directed the prosecu- 
tion of a person in respect of the infringement 
of one of the rules of the said bye-laws and 
himself tried and convicted him. held that the 
Magistrate was debarred by s. 555 of the Crim. 
Pro. Code, from trying the case. A.W.N. 1891, 
Bl. (6 A.W.N. 29, R.). \ 

(3638) — S. 556 — Disqualification of Magis- 
trate-— a District Magistrate, who was a 
member of a Municipal Board, issued orders to 
the police to prosecute the accused for driving | 
in a carriage drawn by horses which were ; 
galled, and the Police Superintendent, a few ; 
days after, siiw the carriage being drawn by a 
diffecent pair, but still more galled, held that 
the District Magistrate was disqualified from 
trying the case himself, as ho was a party in- 
terested in these proceedings and came to the 
trial with pre-conceived views as to the guilt 
of the accused. A. W. N. 1886, 291. [R., 

A.W.N. 1891.81; D., 15 A.. 192]. 

(3639) — S. 556 — Applicability to appeals . — 
S. 556 of the Orim. Pro. Code applies to the 
hearing of an appeal. A.W.N. 1899, 74. 

102 


Crim. Pro. Code (Acts Y of 1898. X of 1862, 

X of 1872, XXY of 1861 and VIII of 1869) 

—continued. 

(3640)— S. 55Q-See Act V OF 1861, s. 29. 
22 A. 340. 

(.3641)— S. 556— See ACT III OF 1977, s. 82. 
8 B.L.R. 422 = 17 W.R. Cr. 39. 

(3642)— S. 556— Sre ACT I OF 1879, A.W.N. 
1884, 37. 

(3643)— S. 556— See Bom. ACT VII OF 1867. 
Rat. Un, Cr. C. 433. 

(3643-a)— S. 556— See PUN. ACT XX OF 
1891, s. 188, 3 P.R. 1895 Cr., 5 P.R. 1896 Cr. 

(3644) — S. 556 — See APPEAL, 2 L.B.R. 302, 
39 P.R. 1884 Cr. 

(3645) — S. 556— See BENCH OF MAGIS- 
TRATES, 10 C. 194. 

(3646) — S. 556— See COMMITMENT TO 

Sessions Court, 2 L.B.R. 200. 

(36471— S. 556 — See MAGISTRATE. JURIS- 
DICTION OP, 18 B. 442, Riit. Un. Cr. C. 321 = 
Cr. Rg. 7 of 1887, Rat. Un. Cr. C. 339 = Cr. 
Rg. 30 of 1887, 23 C. 44. 3 C.W.N. 607, 14 B. 
572, 20 B. 502. 20 C. 857. 

(3648)— Ss. 556. 537— See MAGISTRATE, 
Jurisdiction of. 23 C. 328, 

(3649)— S. 556— See BUR. Reg. XI OF 1887 
(VILLAGES). U.B.R. (1892—1896). Vol. I. 321. 

(3650)— S. 556— See SESSIONS JUDGE, JU- 
RISDICTION OF, 20 A. 181. 

(3650-rt)— S. 566— See Nos. 704, 706, 098, 
1247, 1295, 1558, 3482, 3500. supra. 

S. 558 ( = 1882. 8.556; 1872. ss. 3,539; 

1861, 8. 444). 

(3651)— S. 558 { = Crim. Pro. Code, 18S^, 
s. 556) — Personal interest of Magistrate. — It is 
generally expedient that a Magistrate who, as an 
Assistant Collector, had supervised a depart- 
mental inqiiiryagainstasubordinate, should not 
try the criminal case against the same person. 
Rat. Un. Cr. C. 631 = Cr. Rg. 57 of 1832. 

(3652) — S. 558 { = Crim. Pro. Code, 286^, 
s, 556) — Inquiry into a matter by an ofiicer as 
Revenue Officer — His competency to try the 
case, — Held, that the conduct of a Deputy 
Magistrate in directing the Deputy Tahsildar, 
who had inquired into the matter as a Revenue 
Officer, to try it as a Magistrate was highly 
improper, and that his hearing and disposing 
of the appeal, when the correctness of his own 
order was in question, was also improper. 2 
Weir 729. 

(3653)— S. 558 l = Crim. Pro. Code, J88‘2, 
S-55G) — MunicipalCouncillor reporting acase for 
prosecution — His competency to be one of the 
Bench of Magistrates to ti y the case. — A Munici- 
pal Councillor who reports a case of breach of 
Municipal law for prosecution is not interested 
in the matter, within the principle "nemo 
potest esse simul actor ei judet." Where, in 
such acase, the Council directs the prosecution, 
the Municipal Councillor is not debarred from 
trying the case as one of the Bench of Magis- 
trates. 2 Weir 726. 
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X of 1872, XXY of 1861 and YIU of 1869) 
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S. 559 ( = 1882,8. 557). 

(3651) — S. 559 — See PRESIDENCY MAGIS- 
TRATE, 23 B. 190. 

S. 560 ( = 1882,8. 559). 

(3654-a) — 5. 560 — An order for compensation 
under s. 560 of the Crim. Pro. Code (X of 
18S'2) is not a fine and if passed by a ^lagistrate 
of the first class is not appealable, whatever 
be the amount awarded. Sub-section (3) gives 
a right of appeal only in respect of orders for 
compensation passed by a Magistrate of the 
second or third class, and such an order would 
be appealable irrespective of the amountaward- 
ed. 8 C.P.L.R. 13 Cr. 

(3651-5) — S. 560— See No. 472, swjjrn. 

S. 561 ( = 1882, s. 561). 

• (3655) — S- 561 {n) ( = Crhn. Pro. Code, Act 
X of 188'J, s. 56] (a) ) — Penal Code, s. 376 — 
Inveatigntion by infeHor ‘police oj^cer — RegU' 
larity. — Where an offence to which the provi- 
sions of s. 561 (rt) of the Crim. Pro. Code, , 
applies has been taken cognizance of by a 
District Magistrate, the fact that it has been , 
investigated by a police officer below the rank 
of an Inspector is not a material irregularity 
which would vitiate the subsequentproceedings. 
A.W.N. 1895. 9. 

S. 562 (New). 

(3656) — iS. 562 — When applicable . — Where no 
previous conviction is proved against an 
offender, and the offence is one under the 
Indian Penal Code pu ishable with not more 
than two years’ imprisonment, the section is I 
applicable, having regard to the youth, charac- 
ter and antecedents of the offender. 24 A. 306. 

(3657) — S. 562 of the Crim. Pro. Code 
should be used freely in suitable cases. It 
should not be applied indiscriminately and ■ 
without due consideration to the cases of all 
first offenders. The Court must have regard 
to the incidents specified. Among the most 
important points for consideration are the 
character and antecedents of the accused. 2 
L.B.R. 314. (2 L.B.R. 65, R.}. 

(3658) — An order under this section is bad 
if the accused is 35 years of age, i.e., if he is 
not a person whose youth can be taken into 
consideration ; and if the offence disclosed is one 
punishable under s. 456, I.P.C., i.e., punish- 
able with more than two years’ imprisonment. 
U.B.R. (1897—1901). Yol. I. 139. 

(3659) — S. 562, Limited application of.—~ 

S* 562, Crim. Pro. Code, is carefully limited in 
its application, and the Courts should not go 
beyond the plain meaning of its provisions. 

In cases coming under the section, it is not 
open to a Court, on proof of youth, to omit 1 
regard to the character, antecedents, or to the j 
trivial nature of the offence, or to consider the 
trivial nature of the offence alone and disregard 
the age of the offender. - 1 L.B.R. 41, P.B., 
COuerrulcd, I L.B.R. 41]..£' 


Crim. Pro. Code (Acts Y of 1898, X of 1882, 
X of 1872. XXY of 1861 and Vlll of 1869) 

—continued. 

(3660) — S, 562 — Scope and applicability of 
section. — W’hore the charge was in the alter- 
native either of theft or of retaining stolen 
property, and the Magistrate, while convicting 
the accused, did not say of which of these 
offences he convicted them, held that, in the 
absence of a conviction for theft, the Magis- 
trate was not competent to pass an order under 
s. 562. 1 Bom. L.R. 856. 

(3661) — In dealing with an accused under 
s. 562, Crim. Pro. Code, it is not competent to 
a Magistrate to ask him to appear in Court on 
a day fixed to receive sentence ; all be can do is 
to release the accused on probation of good con- 
duct for a certain period and to direct him to 
appear and receive sentence when called upon 
during such period. 2 Bora. L.R> 702. 

(3662) — The point for decision by a Full 
Bench, was whether s. 562 of the Code applies 
to the aggravated form of cheating, under 
s. 420 of the Penal Code. On tbe reasoning 
that the word, ‘ theft,’ ns used in s. 662 can 
only mean simple theft, for, otherwise, it 
would not have been followed by the words 
“theft in a building” as well, it was held that 
the word ‘ cheating ’ in the same section can 
mean only simple cheating, as under s. 
the Penal Code, and not include the aggrav^w 
form of it, under s 420 of the Penal Code. The 

words ‘ theft,’ ‘dishonest misappropriation and 

‘cheating’ in s. 562, refer to theft, etc., in 
simple form punishable respectively 
ss. 379, 403 and 417 of the Penal Code. 3 1*-®- 
R. 95 = 3 Cr. L.J. 21. F.B. 

(3663) — The said section does not giv’® * 
general power to release first offenders in trivia 
cases. Regard must be had to tbe youth, 
character and antecedents of the offender, to 
the trivial nature of the offence and to any 
extenuating circumstances under which it wm 
committed Apparently only comparatively 
youthful offenders can bo dealt with under to 
section, though it is not restricted to 
are technically juvenile offenders. U.B-**- 
(1897—1901), Yol. I, 137- 

(3664)— S. 562— First offender mentiorud in 
section need not necessarily be a youth 
tion of Magistrates. — Under s. 562, ^ ® 
offender, ^vith a past good character and ant«^ 
dents, need not necessarily be also a you • 
The first essential is that the accused most do 
a first offender, and if he is one, the 
considerations which entitle him to the in 
genceare his youth, character andanteceden 

2 Bom. L.R. 817. [F., 24 A. 306] . 

(3665)— In order to enable a Court to exer- 
cise the power conferred by the above sec i , 
it is not necessary that the offender s o 
be young, that the offence should be trivial, 
that there should be exteouati^ circumstim • 

The mention of those conditions and of 
character and antecedents of the offender iw 
ly indicates generally consideration ^ ^ 

regard to which the disoretioo of tl» 
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Crim. Pro. Code (Acts Y of 1898. X of 1882, 
X of 1872, XXY of 1861 and YlII of 1869) 
— continued. 

should be exercised in dealing with first offend- 
ers who are convicted of any of the offences 
specified in the section. U.B.R. (1904), 1st 
Qr., Penal Code, 7. 

(3666) — In order to give a Court power under 
s. 562, Crim. Pro. Code, to release an offender 
on probation of good conduct, it is not neces- 
sary that the offender should be young, that the 
offence should be trivial and that there should 
be extenuating circumstances. They merely 
indicate the lines on which the discretion of 
the Court should be exercised in dealing with 
first offenders who are convicted of the offences 
specified in the section. Regard rnusi* also be 
had to the character and antecedents of the 
accused. 2 L.B.R. 65. (1 L B.R. 41, over- 

ruled; U.B.R. 1897—1901. 137, Diss.). 

(3667) — S. 662—'* Court before tchom he is 
convicted" — Construction. — By the use of the 
words “ Court before whoiu he is convicted” 
in s. 562, it is not the intention of the Legisla- 
ture to limit the power of making orders under 
that section to the Court of first instance. 
The proviso to tfie section is inconsistent with 
the view that this was the intention of the 
Legislature. 29 M. 567 = 5 Cr. L.J. 136. 

(3668) — S. 562 — Joint trial of a boy of 11 
years and an aged man — Heferencc to first 
class Magistrate of both accused — Validity . — 
Where the first accused, aged neivrly 50, and 
the second accused, a boy of 11 years, were 
charged before a second class Magistrate under 
s. 879, I.F.C., and the Magistrate sent the case 
of both the accused to a first class Magistrate 
so that the second accused might be dealt with 
under s. 562, Crim. Pro. Code. Held, (1) that 
the second class Magistrate should have dis- 
posed of the case of the first accused according 
to law, without sending his case to the first 
class Magistrate, that be should have submitted 
the case of the second .accused only, and that 
the first class Magistrate should take from the 
second accused a bond fulfilling the require- 
ments of s. 562. 2 Bom. L.R. 112. 

(3669) — iS. 562 — Second class Magistrate not 
specially empowered tinder s. 562 —His power — 
Conviction under ss. 454, 303, I.P.C- — Order 
under s. 562, — A second class Magistrate, who 
had not been specially empowered by the local 
Government to exercise jurisdiction under s. 562, 
cannot act under the first part of the section, 
Mthough he has been invested under the former 
Code with all the powers specified in the fourth 
schedule of that Code which contained no pro- 
vision corresponding to s. 562 of the new Code. 
2 Weir 781. 

(3670)— 562— First offenders. — Where a 
pjsrson is convicted both under ss. 454 and 308, 
LPrC., no order can be made UD<ler s. 562, 
Crun. Pro. Code, as a person convicted under 
^ 454, I.P.O., not coming under s. 662, Crim. 
Pro. Code, cannot be released on executing a 
bond, although the other offence is referred to 
m the section. 2 Welp 731. 


Crim. Pro. Code (Acts Y of 1898, X of 1882- 

X of 1872, XXY of 1861 and YIII of 1869) 

— continued. 

(3671) — S. 562 — Poicer of Court to release 
first offenders in trivial cases — Procedure . — la 
this case the accused w.is of 40 years of age. 
The Magistrate gave him the benefit of the 
above section, because the value of the stolen 
i property was insignificant and this was his first 
offence. He passed an order requiring the 
accused to execute a bond to bo of good beha- 
viour for six months, or, in default, to suiter 
twenty stripes. Held, that the Court should 
' not pass an order for release ou probation and 
at the same time pass a specific sentence in de- 
fault. The proper procedure is for the Court to 
pass the order for release ou probation ; if the 
offender does not accept the terms, then sen- 
tence should bo passed. U.B.R. (1897 — 1901), 
Yol. I, 137. 

(3672) — 5. 562 — Penal Code, s. 457, offence 
under. — House-breaking by night under s. 4c7, 
Penal Code, not being one ot the offences men- 
tioned in s. 562, Crim. Pro. Code, an accused, 
16 or 17 years of age, convicted under s. 457, 
cannot, instead of being seatouced to imprison- 
ment, be released upon probation of good con- 
duct. 15 C.P.L.R. Cr. 11. 

(3673) — 5. 562 — Indian Penal Code (Act 
XIV of 1360) . s. 420y offenceunder — "Cheating" , 
scope of the ivord, as used in s. 562. — Held, (hat 
s. 562, Crim. Pro. Code, is not applicable to 
convictions under s. 420, I.P.C. The word 
” cheating ” used in s. 562, Crim. Pro. Code, 
covers only simple cheating, and uot the more 
aggravated forms of cheating for which higher 
punishments are provided in the I.P.C. 23 
P.W.R. 1908Cr. 

(3674) — S. 562 — Criminal breach of trust — 
helease of accused on security for good conduct. 
— A person convicted of criminal breach of 
trust, which is not one of the offences specified 
in this section, and which is punishable with 
more than two years’ imprisonment, cannot bo 
released on security for good conduct. U.B.R. 
(1897—1901), Yol I, 138. 

(3675) —S. 562 — Scopeand exientof — Servant 
stealing master' s proper ty , whether can be releas- 
ed on probation of good conduct — Stattites, con- 
struction of. — A servant found guilty, and 
convicted, under s. 381, I.P.C., of theft of his 
master's property was hold not to be entitled 
to bo released, under s. 562, Crim. Pro. Code, 
upon probation of good conduct, as theft by a 
servant is not one of the offences mentioned 
therein. When an Act gives a special power, 
that power must be limited to the purpose for 
which it is conferred; and jurisdiction must be 
exercised strictly in accordance with the provi- 
sions of the statute which creates it. It is an 
evasion of the law to treat an aggravated, as an. 
ordinary offence, and thus introduce a different 
jurisdiction or a lower scale of punishment. 
4 N.L.R. 18 = 7 Cr. L.J. 319. 

(3676) — S. 562 — Conviction — Sentence. — If 
the accused is convicted, some sentence must 
be passed. L.B.R. (1872 — 1802), 409. 
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Crira. Pro. Code (Acts V of 1898, X of 1882. 
X of 1872, XXy of 1861 and YIII of 1869) 

— concluded. 


Criminal Procedure Supreme Courts Act. 

See ACT XVItl OF 1862. 


(3677) — S. 562- -hiability to jurnish security 
for good behaviour — Procedure to be adopted — 
Sentence to be riominal . — The view that, if an 
accused person is ordered to give security under 
s. 562 of the Code and fails to do so, he should 
be detained in prison till the expiration of the 
period for which security is to be furnished, is 
not in accordance with any provision of law. 
The proper course , is for the Magistrate to 
ascertain, before passing an order under s. 562, 
whether the accused is likely to be able to give 
security immediately or within a reasonable 
time. If he fails to give security within a reason- 
able time, the Magistrate should pass a sen- 
tence which should be nominal. 3 L.B.R. 2 = 2 
Cr.L.J. 374. 

(3678) — S. 562 — Atteynpt tocomynit offences — 
Applicability of section to. — A boy, aged 18 years, 
was convicted of an attempt to cause hurt 
with a dangcro%.s weapon. The Magistrate 
ordered him to execute a bond with .a surety 
under s. 562 of the Code. Held^ the object of 
s. 562 was to provide a lesser and alternative 
remedy for a certain class of cases. Though the 
maximum sentence, under s. 324, I.P.C., is 3 
years, an attempt to commit that offence is only 
punishable with one and a half years. The 
term of imprisonment ’ ’ and not the ‘ ‘ nature 
of the offence ” being the test as to the applica* 
bility of s. 562 in cases like the present, the 
order of the Magistrate was legal. 3 L.B.R. 30. 

(3679)— S. 562— APPEAIi, 24P.R. 1904 
Cr. 

(3680)— S. 562 — See PENAL CODE, s. 95. 1 
N.L R. 139. 

(3681) — S. 562 — Procedure to be adopted — See 
.Practice and Procedure, 2 L.B.R. 216, j 

(3682)— s. 562 — See SECURITY TO KEEP 
THE PEACE, 4 L.B.R. 277. 

(3682-rt)— S. 562— Nos. 617, 622, 2555, 
2556, 2561, 2670, 2671, 2803, supra. 

8. S63 (New). 

(3682-5) — S. 663 — See No. 2556, supra. 

S. 565 (New), 

(3683) — S. 565 — Penal Code, ss* 457 and I 
511. — Held, that, where either the previous or 
subsequent conviction of an accused person is 
under s, 611, I.P.C., for an attempt to commit 
an offence punishable fora term of three year^ 
or upwards, under any of the sections specified 
inch. XII orCh. XVII of the I.P.C., the 
Court trying the case has no power to proceed 
and pass an order against him under s. 565, 
Crim. Pro. Code. 3S P.W.R. 1907 Cp. = i7 P.R. 
1907 Cp. =6 Cp. L.J. 378. 

(3684) -S. 565 {4)— Penal Code, s. 176— 
Omtssion to inform when punishable — Cases 
under s. 565 (4) of Grim. Pro. Code should be 
dealt with under the first part of s. 176, Penal 
Code. 4 M.L.T. 32S=.f9 H.'L.J. 274 = 31 H. 
048=8 Cp. L.J. 425. 

(3685) — S. 565, sub-s. 3 — See PENAL CODE, 

e. 176, 1 N.L.R. 133. 

• • • . 


Criminal Proceedings. 

(1) — Criminal pioceedvtgs taken on Sutiday. 
— A Magistrate is not debarred in this country 
from taking criminal proceedings on Sundays. 

6 N.W.P. 177. 

(2) — Cri/n. Pro. Code, s. 195 — Sanction to 
prosecute —Prosecution not to be conducted 
during pendency of appeal. — Criminal proceed- 
ings for perjury or forgery arising out of a 

I civil litigation should not go on during the 
pendency of such litigation. Where a sanction 
has been granted for the prosecution for per- 
jury of a party to a civil suit, no prosecution 
could be instituted on such sanction until the 
.appeal from the suit pending in a higher Court 
! has been disposed of. 16 B. 729. \Not F., 23 
! C. 610 ; R., 2 Weir 415, 26 B. 785, 31 C. 858, 

; 34 0.848 = 11 C.W.N. 712 = 5 Cr. L.J. 480 = 6 
I C.L.J.531). 

(3) — Slay of crimin'il proceedings during 

pendency of civil suit. — Although the High Court 
has often acted on the principle that criminal 
proceedings should not go on Huring the pen- 
dency of civil litigation regarding the same 
subject-matter, it is not an invariable rule. 
Where, after making enquiries under Chap. 
XXXV of the Crim Pro. Code, regard- 
ing the genuineness of the transaction put 
forward by the party who applied to raise an 
attachment, the Subordinate Judge committed 
the case to the Sessions on a charge of forgery 
and perjury, but meanwhile a regular suit had 
been filed to establish the genuineness of the 
transaction, held that the fact of the institu- 
tion of the suit would not be sufficient for tbo 
High Court to quash the commitment regular- 
ly made.by.theBubordioate Judge to the Ses- 
sions Court, or to direct the trial to be adjourn- 
ed pending the hearing of the civil p 

possibly of an appeal and second appeal. 18 B. 
581. [R., 23 C. 610, 26 B. 786. 31 C. 858. 

34 C. 848 = 5 Cr. L.J. 480 = 6 C.L.J. 531*11 
C.W.N. 712 ; D.. .30 M. 226 = 6 Cr. L.J. 131J. 


(4) — Orimtttaf proceedings — Procedure .— a 
criminal proceeding, an accused person ought^ 
be distinctly made to understand Irom the 
beginning what the Court is about, and no 
laxity ought to be allowed in the procedure 
orescribed bv the Code. 6 Bom. L.R. 578. 


(5) — Magistrate's power to split up an offence 
— Summary jurisdiction — Right of ao^ai, 
deprivation of —Penal Code, ss. 143, 144. 
No Magistrate is entitled to split up an offence 
into its. component parts, for the par;^se ot 
giving himself summary juri^iction. thereby 
depriving the prisoner of his right of appeai- 
If a charge of an offence, not triable sutnmanij 
(e.flr., under s. 144. Penal Code), ia laid ana 
sworn to, the Magistrate most proceed 
the case, accordnigiy, unless he- is. atthe outsrt. 
in a position to ^ow, from the deposition 
the complainant, that the circumsta nces 
aggravation are not to be believed. The 
ings of a Magistrate, acting contrary to t 
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Grimiaal Proceedings — continued* 

above principle, are void. 4 C. 18 = 3 C.L.R. 
44. 13 B. 502 ; Dist., 10 A. 55, 22 M. 

459 = 2 Weir 254 : B., 16 C. 715, 1 Bom. L.R. 
683. 25 B. 90 = 2 Bom. L.R. 653]. 

(6) — Itistitutioii 0 / Crimvuil prosecution, pend- 
ing appeal in Civil suit. — Asa matter of dis- 
cretion and propriety, a Judge in a Civil suit 
may wait, before directing a prosecution for 
perjur 3 ’ of parties or witnesses upon their own 
uucontradicted statements, till the disposal of 
a pending appeal against the suit. 6 C. 308, 

(7) — Crini, Pro. Code. s. 53? — Counter-charge 
of rioting — Irregularity. — Whore a Magistrate, 
in two cases of counter-charges of rioting and 
assault tried, first of all, one party, and having 
taken evidence for that party, he had, without 
giving his decision in that enquiry, proceeded to 
take evidence for the other party, and in this 
second enquiry he called as witnesses some of 
those ver^' persons whose conduct was inquired 
into at the first enquiry*, and as to whose guilt 
or innocence be had suspended his judgment, 
held, that such procedure constituted a grave 
irregularity, but that, under circumstances of 
this case, the irregularity* was cured by s. 537 of 
the Code. 14 C. 3S8. [R., Rat. Un. Cr. C. 331, 
1 C.W.N. 426, 8 C.W.N. 180, 8 C.W.N. 344, 
5 C.L.J. 231, 11 C.W.N. 472 = 5 Cr. L.J. 197, 
Disappr., 20 C. 537 J. 

(8) — Trial by jury— Duty of Court to 
examine all the witnesses for the prosecution 
— Acquittal of the accused without examining 
some of the prosecution witnesses, validity of . — 
No final opinion as to the falsehood or 
insufficiency of the prosecution evidence is to 
be arrived at by the Judge or jury until the 
whole of the evidence is before them, and has 
been considered, and the jury ought, if need 
be, to be cautioned by the Judge to this cfiect. 
If, however, at the end of the prosecution evi- 
dence, the public prosecutor waives to sum up 
the evidence, where he has such right, and the 
jury then express an opinion that the evidence 
is incredible, and the Judge agrees with them, 
in such a case, it is not necessary for the Judge 
to go through the formality of summing up the 
case to jury. Where, in a trial of a person for 
the offence of dacoity, the Sessions Judge after 
examining five out of seven witnesses for the 
prosecution asked the jury whether they wished 
to hear any more evidence, and. on theirstating 
that they did not believe the evidence and wished 
to stop the case, he recorded a verdict of 
acquittal, held, that the procedure adopted 
was illegal and that the Magistrate should 
have examined all the prosecution witnesses 
before recording the verdict. 20 M. 448 = 2 
Weir 384. 

(9) — Felonious Act — Civil suit without crimi- 
prosecution. — Even if it be an established 

principle of the law of England, that the policy 
of law will not allow a person injured by a 
felonious act to seek civil redress, if he has 
failed in his duty of bringing or endeavouring 
to bring the felon to justice, as to which there 
seems to be some doubt, the principle does not 
apply to a case, where the defendant is not 


Criminal Proceedings — continued. 

criminally liable for the offence committed by 
the agent and the suit is not brought against 
the party, who is alleged to have been guilty of 
an offence under s. 165 of Madras Local Boards 
Act (V of 1884). 17 M.L.J. 537 = 2 M.L T. 

261. 

(10) — Crim. Pro. Code, 1898 s. 101 — 

to questions by a police officer under s. lOl, 
whether amounts to institution of criminal 
proceedings — 5. 211, Penal Code. — A person, 
who answers questions put to him by a police 
officer making an investigation under s. 161, 
Crim. Pro. Code, does not institute or cause to 
be instituted criminal proceedings within the 
meaning of s« 211, Penal Code, nor docs he 
1 thereby charge any person within the meaning 
of that section. 6 M.L.T. 133. 

(11) — Magistrate actively employed in prose- 
cution — Judge on appeal. — A Magistrate took 
an active part in the prosecution of the prisoners, 
and recorded theevidence of the witnesses before 
deciding whether the case should go to trial or 
not, and by whom it should be tried. Held 

' that he could not hear the appeal from the 
conviction come to in the case. 22 W.R. Cr. 
75. 

(12) — Trial by Magistrate instituted by him 
as Collector. — The District ^Magistrate is not 
competent to try a case in which ho instituted 
the prosccut on as Collector. 24 W.R. Cr. 1. 

(13) — Crim. Pro. Code, 1861, s, 139 . — Where 
a Deputy Magistrate <lid not draw up a charge 
io a formal manner, but gave the accused 
clearly to understand the nature of the charge 
made against them, the irregularity was held 
to fall within s. 439 of that Code of 1861. Id 
W.R. Cr 7. 

(14) — Preliminary enquiry — Perjury. — It is 
necessary to a proper preliminary enquiry that 
the accused (or. under certain circumstances, 
bis agent) should be present, that the witnesses 
whose evidence is to be the foundation of the 
commitment should be examined before him ; 
and that he should have the opportunity of 
cross-examining them. It is essential, too, in 
a case of perjury, that he should know at what 
period he ceased to bo a witness and his posi- 
tion was changed to that of an accused. 9 W. 
R. Cr. 54. 

(15) — Omissio7t to comply with formalities 
before service of summo^vs. — The omission to 
comply with the prescribed formalities before 
issuing the summons will not vitiate the pro- 
ceedings after summons, so as to enable a 
complainant to re-open the case. 23 W.R. Cr. 
63. 

(16) — Power of High Court — Joint charge — 
Parties in riot on opposite sides. — A Magistrate 
should not send up joint charges to the Sessions 
Court against persons who take part in a riot 
on opposite sides, as they have not a common 
object. But where a person bad beou so jointly 
'charged and rightly convicted by the Sessions 
Court, held (Maepherson, 3 ., dissenting) that, as 
the prisoner had not beon prejudiced by the 
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’Criminal Proceedings— continued. 

mistake of the Magistrate, there was no 
sufficient ground for setting aside his conviction 
or ordering a new trial. B.L.R., Sup. Yol., 
750 = 3 W.R. Cr. 47. 

(17) — Critn.Pro. Code. 1872, s, 637 {1872, 
s. 283; 1861-1869, ss. 426, 439) — Irregularity 
prejudicing prisoner in his defence - — An omis- 
sion by a Magistrate to hold a preliminarv 
inquiry on a charge under s. 307 of the Penal 
Code of attempting to murder was, on appeal 
by the prisoner to the High Court, held to be 
an irregularity which prejudiced the prisoner 
an her defence and the proceedings were ordered 
to be quashed, and a new trial held. 14 B.L.R. 
54 = 22 W.R. Cr. 14. 

{\H)— Irregular appointment of jurors.— The 
appointment, by Magistrates, as jurors of 
persons who had been appointed by the opposite 
party, is an error affecting the merits of the 
case. 21 W.R. Cr. 43. 

(19) — Grim. Pro. Code, 1872, s.2S3~lrregu- 
■Itit ity in trial before Magistrate — See 22 W R 

Cr. 81. 

(20) — Grim. Pro. Code, 1872, s. 283 and 
s. 278 — Ei~ror in omission to fix time for hearina 

— 24 W.R.Cr.60. 

(21) — Cri7K. Pro. Code, 1872, s.2S3—Irregu- 
laritji in trial — Conviction on wrong charne 
under Act XXI of 1866, $,44— See 24 W.R. 
Cr- 3. 

(22) — Irregularities in reception of evidence — 
-See 24 W.R. Cr. 42. 

(23) — Crim.Pro. Code, 1872, s. 34— Trying 
summarily case which ought 7iot to have been so 
tried . — Whore a Magistrate adopted the sum- 
mary procedure prescribed by Ch. XVIII, 
Crim. Pro. Code, in the case of an offence which 
he had no power to try summarily, held, his 
proceedings were void and should be set aside. 
•22 W.R. Cr. 43; 23 W.R. Cr. 33,1 C L.R. 
434. 

{^4)— Trial without complaint . — Where there 
was an irregularity in the preliminary proceed- 
’•ings, there having been no complaint as 
provided by the Criminal Procedure Code, the 
Court set aside the proceedings, though the 
amount of punishment would not be affected 
by the defect. 5 B.L.R. A. Cr. 67. 

(25) — Right to institute prosecution — Gonricf- 
ed person . — There is no rule that a convicted 
person cannot institute criminal proceedings. 

21 W.R. Cr. 13. 

' (26)— Swif Civil Cour^.— Civil proceedings 
do not constitute a bar to a prosecution in a 
Criminal Court. 9 W.R. Cr. 22. 

■ — Applicability of ss. 8 to 11 of the Oaths Act 
to criminal proceedings — See ACT X OF 1373, 
ss. 8 to 11, 13 B. 389. 

iSee ACT XIV OP 1874, 13 M. 353 = 2 Weir 
Iv 

— ^Institution of — See ACT III OF 1877, s. 83 

10 W.R, Or. 21 =6 B.L.R. 693 note. 


1 Criminal Proceedings— concluded. 

> * 

■ ^Palse statement of legal practitioner made 

i after being solemnly affirmed— ACTXVIH 

, OF 1879, 6 M. 252 = 1 Weir 116. 

I 

; — Thorough explanation of charge to accused, 

I necessity for— See Charge, 6 C. 826. 

! Sec Commitment to Sessions Court, 

I 8 B. 312. 16 B. 200. 

j See Grim. Pro. Code (1898), ss. 133, 138 (1), 

! 435 (1, 2, 3), Rat. Un. Cr. C. 336. 

I 

I —Institution of, before police — See Obim. 

; PRO. Code (1898). s. 203, 33 C. 1 = 10 C.W.N. 
158 = 2 C.L.J. 228. 

See Crim. Pro. Code (1898), ss. 233, 239 
and 537, 28 C. 10. 

! See Crim. Pro. Code (1898). s. 232, 19 M. 
375 = 2 Weir 680 = 6 M.L J. 195. 

See CRIM. Pro. Code (1898), s.314, 2 Weir 
415. 

See Crim. Pro. Code (1393), ss. 350, 967, 
25 C. 863 = 2 C.W.N- 465. 

See Crim. Pro. Code (1898). ss. 365, 356, 
357.537. 19 M. 269 = 2 Weir 433 = 6 M.L.J. 
134. 

See CftiM. Pro. Code {1890), ss. 439 (1 to 
5), 476. 23 0. 610. 

See Crim. Pro. Code (1898), s. 531, 17 A. 
36. 

See Crim. Pro. Code (1893), ss. 531, 532 
and 537, 17 M. 402 = 2 Weir 704 = 4 M.L.J. 196. 

See Crim. Pro. Code (1898), ss. 632, 5, 

3 A. 258. 

See Crim. Pro. Code (1898), s. 537, 14 C. 
395, 23 C. 933 = 1 C.W.N. 57. 

See Escape from Lawful Custody, li 
M. 441 = 1 Weir 210. 

False Charge, 5 M.L.T. 269, F.B. = 32 
M. 258. 

See JOINDER OF Ch.\RGES, 14 C. 128. 

See JOINDER OF Charges, l C.W.N. 35. 

See Joint Trial, 5 M. 20 = 2 Weir 303. 

See PENAL CODE, ss. 372 and 373, 13 M. 
273 = 1 Weir 375. 

See TRANSFER OF CRIMINAL CASES, 2 C. 
W.N. 498, 639. 

See Waiver, 2 0. 23. 

Criminal Prosecution. 

(1) — In a civil suit it might be necessary to 
ascertain whether the action of a caste meeting 
assembled for tho purpose of excommunicat- 
ing a person was actually legally jnstifiableor not; 
but in a criminal prosecution of this nature for 
defamation, if the community or meeting hw 
authority to exclude the complainant from the 
society and used that authority in good feitn, 
then, although they may possibly have erred m 
law, they are not liable to a criminal prosecu- 
tion and conviction. 1 L.B.R. 4. (33 B* 
122, F.) 

See Bom. act m OF 3852, Bat. Un. Cr. C. 

59. V ... - - 
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Criminal Statements. ; 

— BMnfc — Blank criminal 

statements should not be sent up with quarterly 
returns. Whenever a statement is blank, a note 
to that offeot must bo entered at the back of the 
statements Nos. 1 to 5 in the column of 
remarks. 9 W.R. Cr. Cir. 5. 

Criminal Trespass. 

See HOUSE Breaking. 

See House Trespass. 

See PENAii Code, ss. -141— 462. 

(1) — Penal Code, s. 447 — Tres^^ass upon land 
used as a pathtvny — Question of title to the 
land. — In a case brought against the accused 
for trespass upon land used by the complainant 
as a pathway, when a question of title to the 1 
land is raised between the parties, the accused 
cannot be convicted under s. 447, Grim. Pro. 
Code, merely on the finding that the complain- 
ant has been using the pathway for more 
than six months, the question of title being 
left undecided. 11 C.W.N. 171 = 5 Cr. L.J. 14. 

(2) — Penal Code, s. 447 — Criminal trespass 
— -Possession given to actual purchaser under 
s.'318. Civ. Pro. Code. — When a land has been 
sold in execution of a money-decree, and actual 
possession of it given to the purchaser under 
s. 318, Civil Procedure Code, without resistance 
or opposition, and the purchaser has thereafter 
exercised acts of possession over it, a forcible 
entry on such land by sub-tenants claiming 
under a lease of an antecedent date from the 
judgment-debtor, constitutes criminal trespass. 

1 C.L.J. 104. 

{3)— Penal Code, s- 447 — Claimof right — Ex' 
planation of Magistrate — Judgment, supplement 

— Where the accused acts on a belief of his 
own right, he c.annot be held guilty of Crimi- 
nal trespass. A Magistrate cannot supplement 
his judgment by his explanation to the superior 
Court. If there are no material findings in 
the judgment, the defect cannot be cured by 
the Magistrate’s explanation. 7 C.L.J. 238 = 

7 Cr. L.J. 312. 

(4) — Penal Cede, ss. 379, 447 - Theft — Cri- 
minal trespass. — Where a person charged with 
theft of rice plants from a certain land was 
acquitted on the ground that it did not appear 
that they were not sown by him and were not 
hia property, he could not be convicted of cri- 
minal trespass, inasmuch as if the plants had 
been sown by him and were his property, he 
would have been entitled to remove them, and 
could not be treated as a trespasser for so 
aping. Rat, Un. Cr. C. 4. 

Code, ss. 415, 447 — Entrj/ into 
Exhibition building without ticket. — A secret 
entry into an Exhibition building without a 
ticket docs not amount to the offence of cheat- 
ing or of criminal trespass, though the person 

entering may be liable for damages for tres- 
pass in a civil suit- 6 B.H.C. Cr. 6. 

(6) — Penal Code, s. 440 — Entering the com- 
pound of a house-^Criminal trespass. — When a 
person unauthorizedly enters the compound ' of 


Criminal Trespass — continued. 

a house, ho commits the offence of criminal 
trespass and not of house-trespass. Rat. Un. 
Cr. C. 122. 


(7) — Pe>Ml Code, ss. IBS, 441 — Plying boat 
for hire three miles from a public ferry — Dis- 
obedience to order duly promulgnten by n public 
servant. — The plying of a boat for liiro, three 
miles from a public ferry leased to the com- 
plainant, would not constitute the offence of 
criminal trespass. But if, in spite of a prohi- 
bition from plying a boat for hire at or in the 
immediate vicinity of public ferries, a person 
continues to do so, he renders himself liable to 
punishment under s. 188. Penal Code, for dis- 
obedience of such order. 1 A. 527. 

(8) — Penal Code, s. 441 — Criminal trespass — 
Encroachment on public road — Bom. Act V of 
1879 (Band Bevenue Code), s. 37. — Under s. 37 
of Bom. Act V of 1879, all public roads being 
the property of Government, it must be taken 
that the public road encroached upon by the 
accused is in the possession of the Local Govern- 
ment officers on bohalf of the Government. 
Hence, a person who encroaches on such a road 
is guilty of criminal trespass, if the encroach- 
ment is made with such intent as is contem- 
plated in s. 441, I.P.C. Rat. Un. Cr. C. 393 = 
Cr. Rg. 49 of 1888. [R., U.B.R. 1909, 2nd Qr., 
Penal Code, s. 25] . 


(9) — Penal Code, ss, 441, 442 and 448 — 
Criminal trespass — Hotise-trcspass — Durden of 
proof of possession — Crim. Pro. Code, s. 343 . — 
The accused, a rate-payer in a certain ^lunici- 
pality, whose petition for revision against an 
assessment, was summarily rejected during his 
absence, entered a room where a committee of 
the Municipal Commissioners was dealing with 
appeals and assessment cases. His ostensible 
object in entering the room was to present a 
petition of revision of assessment. The Chair- 
man of the Committee ordered him to leave the 
room, and on his not taking notice of the order, 
the Chairman turned bin. out. The accused 
after having been turned out addressed a crowd 
in the verandah stating that no justice could 
be obtained. The accus^ was charged and con- 
victed of house-trespass under s. 488 of the 
Penal Code. Held, that the conviction was 
wrong. Whether the charge was made under 
s. 441 or s. 442, the prosecution must prove that 
the property trespassed upon was at the time in 
the possession of a complainant who could com- 
pound the offence under s. 345, Crim. Pro. Code, 
and, as in this case, the complainant was 
merely sitting in the room with other persons, 
at the invitation and with the consent of the 
person, whoever he might be, who had the 
immediate right to such possession. Held, 
further, that, as it was not shown that the ac- 
cused entered the room, or remained in it for 
any of the purposes mentioned in s 441 or 
8* 442, the accused was not guilty of an offence 
under s. 448. Although it might be extremely 
annoying to be compelled, or even persistently 
entreated, to reconsider a matter which had 
been alrc^y disposed of, to thc«be|4 oi the 
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Criminal Trespass — continued. 

be held a crime or an insult to present a peti- 
tion of review, even if it was pressed in such a 
way as to worry and distress the person to 
whom it was presented, and if the useless con- 
sideration of it would prevent him from attend- 
ing to his other business. 22 C. 123. [i?., U.B. 
R. (1892-1896). 264. 21 B. 536, U.B. R. (1897- 
1901), 352, 12 P.R. 1906, 45 Cr.] 

(10) — CrimiJtal tre^ass — Distraint — Act VIII 
of 1869 {B .C .) , ss. 72, 74, 76. — Where, upon a 
landlord's servant preventing the tenant from 
cutting the crops, the servant was charged with 
criminal trespass, and the master with abetment 
thereof, Jield that, to enable them to plead the 
exercise of the legal right of distraint, it must 
be shown that a written demand under s. 72 of 
Act VIII of 1869 (B.C ) had been made for 
arrears, and that a written authority under 3.76 
of th3 same Act hid been given to the servant. 
In the above case, it was also held that, even 
if the servant had acted bona fide, he could not 
prevent the tenant from cutting the crops, as 
the latter could, as cultivator, under s. 74 of 
the Act, gather the crops, notwithstanding dis- 
traint. 7 C. 26. 

(11) — By co-oioners — Penal Code, s. 297— 
Trespass on burial places. — Co-owners cannot 
be held to have committed trespass, unless they 
have ousted the other co-owners from possession* 
or have committed some destruction or waste 
of the common property, as by pulling down a 
common wall, or by carrying away a portion of 
the common property, as by digging and carry- 
ing away turf, etc. The complainant and the 
accused were co-owners of a plot of land, and 
in a portion of that plot they were accustomed 
to bury their dead. The accused, in defiance 
of remonstrances on the part of the complainant, 
opened a sawpit on that portion of the plot, 
within a few yards of the spot at which some 
relatives of the complainant had been buried. 
But the accused did not disturb any of the 
graves. Held, that the accused could not be 
convicted for an offence under s. 297, Penal 
Code. 3 M. 178 = 1 Weir 286. [D., 18 A. 395]. 

(12) — Excommunicated Hindu toife — Bight to 
joint enjoyment of husband's property. — The law 
does not recognise the loss of social status 
arising from excommunication from caste as 
of itself depriving a wife of the right to joint 
enjoyment of her husband’s property. Where 
a wife, who had been excommunicated and was 
living separately from her husband, but was 
not expelled from the house by her husband for 
any misconduct legally established, held, that 
she had a right as a wife to go to her husband’s 
house and that, as she had never been deprived 
of joint enjoyment, she could not be regarded 
as a trespasser, civil or criminal, for entering 
her husband’s house to claim maintenance. 4 
H. 243. [R.,23M. 171]. 

(13) — Penal Code, s* 441 — Entry into market 
vnth intent to evade payment of tolls. — Evasion 
of tolls may be a wrong, but it is of itself no 
offence. Where the accused was found passing 
through the bamboo fence of the market for the ' 


CrimlDal Trespass — continued, 

purpose of evading payment of the toll, which 
be would have to pay if he had entered by the 
gate where the contractor was waiting to levy 
it, held, that no offence under s. 441 had been 
committed, as it was not proved that the entry 
was made with any of the intents mentioned 
in s. 441. 5 M. 382 = 1 Weir 518. [B . 12 P. 

R. 1906Cr. = 4 Cr. L.J. 293 = 54 P.L.R. 1907, 
F.B.] 

(14) — PenalCodCtS. 441 — Knowledge of likeli- 
hood of annoyance to theowner, whether suffi-cient 
toconvict a person, — S. 441, defining criminal 
trespas.s, is so worded as to show that the act 
must be done with intent and does not, as other 
sections do {e. g., s. 425), embrace the case of 
an act done with the knowledge of the likeli- 
hood of a given consequence. A trespasser, 
though he may have known that, if discovered, 
his act would be likely to cause annoyance to 
the owner of the house, cannot be said to have 
intended, either actually or constructively, to 

cause such annoyance. 19 M. 240 = 1 Weir 
537. [F., 1 L.B.R. 355, 16 C.P.L.R. 182; R., 
U.B.R. (1897—1901). 352 Cr. ; R., 13 P.R. 
1905 Cr. = 81 P.L.R. 1905 = 2 Or. L J. 83, 
12 P.R. 1906, F.B. Cr. =54 P.L.R. 1907 = 4 Cr. 
L.J. 293 ; Expl, 26 B. 558]. 

(15) — Penal Code, ss. 104, 353 and 442— 
Bight of police constable to enter houses of sus- 
pected persons — Assault on the constable.— k 
police officer is not authorised to enter the 
bouse of a person at midnight and knock at ms 
door to ascertain whether he is present in his 
house or not, merely because that thepei^D is 
of a suspicious chanicter. The constable in 
entering the house and knocking at his door at 
midnight is technically guilty of house trwpass 
under s. 442, Penal Code, inasmuch as the act 
of the constable is certainly one which is 
lated to cause annoyance to the inmates 
house and also to the suspected person. The 
latter is therefore justified under s. 104, m 
voluntarily causing slight barm to 

stable. 27 M. 52 = 1 Weir 629 and 346 = 13 
L.J. 285. 


(16)— Penal Code, s. 443— Illegal order of 
Municipal Commissioners. — Thegenewl 
of Municipal Commissioners, as public ^ 

vators, will not give them authority to 
an order the breach of which will becrinuna 7 
punishable. A person driving a cart in 
tion of an order of Municipal Commission 
prohibiting the driving of carts acroM an open 
space, cannot be convicted of criminal trespass, 

5 M.H.C. App. 38. 


(17)— Penal Code, s. ^7—InUniwm sp^^_ 
n section must be found — Where the Mag^ 
rate found that the intention of the acc^ 
vas to take possession unlawfully of the • 
md convicted the accused on the groun 
kis act necessarily involved 
omplainant. Held, that, to bring w 
inder s. 447, 1.P.C., it must be foimd ttat tM 
, censed intended to commit an 

ntimidate, insult or annoy the complaina * 

-(Conviction set aside). 6 II.L.T. 



1633 


THE ALL INDIA DIGEST. 


1634 


Criminal Treapass — continued. 

(18) — PenalCode, $.441 — Criminal trespass — 
Cultivating Qovemment land xvitliout permis- 
sion.— Government land without 
permission is not an offence under s.441, unless 
there is evidence to show that entry upon the 
land was with any of the intents spcciffed in 
s. 441. 1 Weir 512. 

(19) — Penal Code, ss. 441 axid 447 — Cultiva- 

tion of waste lands. — Where a person cultivat- 
ed a waste land, the property of Government, 
devoted to the public use of the village com- 
munity, after an order by the Sub-Collector 
prohibiting the cultivation of such land, held, 
that the accused was guilty of criminal trespass 
because the entry upon the land was with the 
intention of committing an offence under 
s, 188, Penal Code. 1 Weir 513=5 M H.C. 
App. 17. [i?., 12 P.R. 1906 Cr.=54 P.L.R. 

1907=4 Cr. L.J. 293; D.. 15C.383]. 


(20) — Penal Code, ss, 441 and 447 — Culti- 
vation of a burial ground. — Where the accused 
enclosed and commenced to cultivate a portion 
of a burial ground, held, that the accused was 
guilty of an offence under s. 441. 1 Weir 513 = 
6 M.H.C, App. 25. [R., U.B.R. (1892-1890), 
264 ; D., 1 Weir 514=6 M.H.C. App. 26]. 

(21) — Penal Code, ss. 441 and 447 — Entry 

under a legal right. — The accused, the Ejman of 
the complainant’s family, made an alienation of 
the family property. The complainant brought 
a suit, obtained a decree setting aside the alien- 
ation, and, in execution of that decree, obtained 
possession from the alienee. The accused en- 
tered on the land. Held, that the accused could 
not be convicted of criminal trespass, inasmuch 
AS the accused was legally entitled to the pos- 
session as the Ejman, and had been wrongfully 
put out of possession. 1 Weir 514 = 6 M.H.C. 
App. 19. [J*., 81 P.L.R. 1905 = 13 P.R. 1905 

Cr. = 2 Cr. L.J. 83; R., U.B.R. (1892—1896), 
264, 12 P.R- 1906 Cr. = 54 P L.R. 1907 = 4 Cr. 
L.J. 293 ; D., 1 Weir 515] . 


(22) — The accused entered on possession of 
certain lands of which the plaintiff was in pos- 
session under an order by the Magistmte. The 
Aiccused claimed a right of entry under a person 
against whom the complainant got a decree for 
pos.session under which decree the complainant 
obtained possession. Held, that, in the absence 
of evidence that the accused had a legal right 
to the possession, the accused was guUtj' of an 
offence under s. 441. 1 Weir 515. 


(28) — Pesial Code, $. 441 — Criminal trespass 
of right. — The accused entered on the 
land in the complainant’s possession under 
8. 263, Civ. Pro. Code, and removed the crop 
ctanding upon it. Held, that, in the absence 
of a distinct finding as to the intention with 
which the accused entered on the land and 
removed the crop, whether they did so in good 
faith believing that they had a right to cut and 
carry the standing crop or whether they did so 
m such manner and with such intent as to in- 
twidate, insult or annoy the persons in posses- 
the acquittal of the accused was wrong. 
1 Weir 616. 


I CFiminal Trespass — continued. 

(24) — \yhere person , entertaining .a belief 
in good faith that he is entitled to the posses- 
sion of a land, enters and continues on the land, 
ho is not guiltyofcrimin.il trespass but, if he 
’ fails to prove his title, he is answerable in a 
civil suit. If, on the other hand, the circum- 
^ stances are such that he cannot have entertain- 
j ed such a belief in good faith, it will be a fair 
■ inference that he intends the .annoyance which 
his action must cause, and he is guilty under 
s.441. 1 Weir 516. 

j 

i (25) — The existence of a 6ona fide claim of 

' right very often excludes the presumption of 
any criminal intent, but it does not follow that 
it always docs so. Where on the accused’s 
failure to pay a certain amount within a 
, specified time, aland belonging to the defendant 
beciime the absolute property of the complain- 
ant and thodefend<ant, alleging that the default 
was owing to a refusal by the complainant to 
account, entered on the land with intent to 
stop the complainant and his father from 
! ploughing, held, that the accused was guilty 
' of an offence under s. 441, as his entry on the 
land was with intent to commit the offence of 
I causinguiilawful restraint. 1 Weir 520. 

I (26) — Crimituxl trespass — Bona fide assertion 
I of a claim of title — Grim. Pro. Code [ISGl), 

' s. 316— Question of possession. — Where a tres- 
pass is not committed with the intent to com- 
mit an offence, or intimidate, insult or annoy 
the persons in possession, but in the bona fide 
assertion of a claim of title, the trespasser is 
not liable to be convicted of the offence of cri- 
I minal tresp.ass, although he may be account- 
able in a civil suit, [i?., 12 P.R. 1906 Cr. = 54 
i 1907 = 4 Cr. L.J. 293. J Where a com- 

plainant applies to be restored to possession under 
s. 318, Crim. Pro. Code, the question of po.sses- 
I sion will require determination. But on the 
j trial of a person on a charge of criminal tres- 
I pass, the question of intent is to be determined 
irrespectively of the question as to the right of 
! pessession. 2 N.W.P. 82. (i?., 12 P.R. 1906, 

, Cr. = 54 P.L.R. 1907 = 4 Cr. L.J. 293] . 

I 

(21)— Penal Code, ss. 441, 141— Criminal 
trespass — Claim of right— Unlawful assemblti. 
— Where a lessor forcibly re-entered upon the 
land on the expiry of the lease, held, that 
taking possession of land to which the taker 
had admittedly a claim of right is not criminal 
j trespass, though unlawful assembly or rioting 
may be committed by people seeking to enforce 

aright. 5 N.L.R. 69 = 9 Cr. L.J. 561 = 2 Ind. 
Cas. 240. 

j (2Q)— Penal Code, ss. 425, 441— Mischief 
I criminal trespass — Bona fide claim of 
right. If a person enters on land in the pos- 
session of another in the exercise of a bona fide 
claim of right, but without any intention to 
intimidate, insult, or annoy the person in pos- 
session, or to commit an offence, then, although 
he may have no right to the land, ho cannot 
be convicted of criminal trespass, because the 
entry is not made with any of such intent as 
constitutes the offence. So, also, if a person 
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Criminal Trespass — continued. 

deals injuriously with property in the bona fide 
belief that it is his own, he cannot be convict- 
ed of the offence of mischief, because his act 
is not committed with intent to cause wrong- 
ful loss or damage to any person. But the 
mere assertion of a claim of right is not in it- 
self a sufficient answer to such charge. It is 
the duty of the Criminal Court to determine 
what was the intention of the alleged offender, 
and if it arrives at the conclusion that he was 
not acting in the exercise of the bona fide claim 
of right, then it cannot refuse to convict the 
offender, assuming that the other facts are 
established which constitute the offence. 2 A. 
lOl. [i?., 2 A.W.N.236, U.B.R. (1892-1S96), 
204. 13 P.R. 1905 Cr. = 81 P.L.R. 1905 = 2 Cr. 
L.J. 83. 12 P.R. 1906 Cr. = 54 P.L.R. 1907 = 
4 Cr. L.J. 293]. 

(29) — Penal Code, ss. 441, 447 — Criminal 
tre^mss — Entry on land of Oie lessor in posses- 
sion of the lessee.— The complainants were in 
possession of certain land as agents of a certain 
temple, and leased out the land for the pur- 
pose of making bricks from it. The accused 
trespassed on the land, and the reason given for 
the trespass was that the pits made by the lessees 
were likely to drain water from a channel 
which irrigated the accused’s land. The tres- 
pass consisted in the accused’s entering the land 
and obstructing the coolies engaged thereon 
from carrying on the work. Held, that the 
complainant had such possession as would 
justify him in prosecuting the accused, 
and that the accused were properly convicted 
of criminal trespass, inasmuch as the defen- 
dants’ entry was found to have been not 6ona 
fide, but simply to annov the complainant. 
1 Weir 517. 

— Penal Code, ss. 442 and 447 — Entry 
into the ccnnpo'und of ati unoccupied house . — 
Where a person enters into the compound of a 
bouse which is locked up, the owner being 
absent therefrom, without any intention of 
committing an offence as defined in the Penal 
Code, he is not guilty of criminal trespass, for 
his entry cannot be supposed to have been made 
with the object of intimidating, insulting or 
annoying ” the owner or any other person 
in possession. 1 Weir 518. 

(31) — Penal Code, ss. 283, 441 and 447 — 

Enclosing a foot-path. — Where the public 
generally are entitled to the use of a public 
foot-path, a person enclosing the foot-path is 
not guilty of an offence under s. 441, but may 
be guilty of an offence under s. 283, 1 Weir 

514 = 6 M.H.C. App. 26. 

(32) — Penal Code, s. 447 — Infringetnent of 

fishery right, — Where a river is a public one, 
nobody, has an exclusive right of fishery 
therein ; a right of fishery is not property 
of such n nature as that a man who un- 
lawfully infringes that right can be said to 
enter upon property in the possession of 
another, within the meaning of s. 447 of the 
Penal Code. 2 C, 354. [Appr., 15 G. 3S8 ; 
Dist., 15 q. 402 ; D., 27 M, 551 = 14 M.L.J. 
248]. ' 


Criminal Trespass— continued. 

(33) — Penial Code, ss. 441 and 447 — Attempt- 
ing to fish in a tank over which the owner fuis 
no right of fishery. — Where the accused attempt- 
ed to fish in a tank belonging to a certain 
temple, the fi.sh in tbo tank not being in the 
possession of the owner of the tank, held, that 
the accused cannot be convicted of theft, nor 
of criminal trespass, inasmuch as the object of 
the accused in entering on the property was not 
to commit an offence, viz., theft, and as, in the 
circumstances of the case, his object was not to 
intimidate, insult or annoy. 1 Weir 519. 

(34) — Penal Code, ss. 441 and 447 — Fishing 
in a 2 >ublic tank. — Fishing in a public tank, to 
which the general community have acces-s, is 
not by itself an offence under s. 441. 1 Weir 520. 

(35) — Penal Code, ss 441 and 477 — Encroach- 
1 ment upon Government land. — An encroach- 
ment upon Government land, adjoining one’s 
house, by building a pyal thereon, will not 
amount to criminal trespass, if there is no 
intention to commit an offence or intimidate, 
insult or annoy. 1 Weir 521. 

, (36) — Penal Code, ss. 441 and 447 —Permis- 

j sive possession of lands. — Where a person is oc- 
j cupying a land, being so permitted by the owner 
j thereof, then the possession of the land lies with 
the owner, and a servant of the owner does not 
commit the offence of criminal trespass by 
entering unon tbo land. 1 Weir 521. 

(^D—PenalCode, ss. 441 and 442 — Possession 
under an inferior title — Ejectment by 
having superior title. — Superior title m tne 
accused would not by itself convert the com- 
plainant into a mere trespasser, so as to justirj 
him in ejecting the complainant, if he was in 
possession otherwise than as a mere trespasser. 

1 Weip 522. 

(38)— Penni Code, s. 442 — Lawful entry and 
unlau'ful remaining. — Where the accused ent«- 
ed a house and remained there and committeu 
an assault, and there was no express ? 

any of the intents required by s. 441, held, » 
although the original eutr>’ may not be unla - 
' ful, the remaining in the house was unlaw 
t and that, as the accused unlawfully 
in the house and then committed an 
viz-, an assault, he must be 
fully remaining, to have remains 
intent necessary to constitute the offence un 

I s. 441. 1 Weir 528. 

I (39) - Penal Code. s. 4-51 Souse-trespass tatA 

intent to commit adultery . — A person ? 

an entry into another’s house with the ° J , 
of having sexual intercourse with the la 
wife is guilty of the offence of criminal 
pass. 1 Weir 532 = 8 M.H.C. App. 6. 

2 Weir 308] . 

(iO)— Penal Code, s. 447 —CriminaUre^^ 

— Intention . — A person re-entering 
which he has been ejected in due i 

by order of Court is not gmity of ennn ^ 

pass when there is no evidence . *q 

his intention was to commit an offen * 
intimidate, insult or annoy the 
session of the land* 128 Peli.R* ISOo* 
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Criminal Trespasii — continued. 

Code, s. ^il—UiuiutJiorised 
entry upon atiother's property — Criviinal tres- 
pass, intent to anncy tiecessary to constiUite Oie 
offence of-~Primary desire to annoy not essential 
for such intent, — The question for decision, in 
this case, was whether the intent to annoy or 
intimidate or insult any person in possession of 
the property entered upon must, under s. 441 
of the Code, in order to constitute criminal 
trespass, be the primary intent, or whether an 
act, intended to assert a 6onrt fide right to 
the property entered upon, might constitute 
criminal trespass by reason of annoyance, 
intimidation or insult to the person in posses- 
sion, being a natural consequence of the act ; 
held (by the Pull Bench, Rattigan, J. dissent- 
ing) that the fact, that the primary intention 
of the accused was to assert a bona fide claim to 
property, does not necessarily justify his entry 
on the property which ho knows, or must be 
assumed to know, to be likely to annoy the 
person in possession. So, w'here a person, 
without any legal justification, enters upon 
property in the established possession of 
another, claiming a title to the property and 
with the sole object of obtaining possession of 
it for himself, an intent to annoy is to be 
presumed, even in the absence of any primary 
desire so to annoy. Per Rattigan, J, — Where 
the circumstances attending entry of the 
accused upon another person’s property are 
such as to render it incumbent upon the 
accused to explain and justify his act, the 
Court will be justified in inferring that he 
entered upon the property with one or other of 
the intents specified in s. 441. But the Court, 
unless it is satisfied, cannot properly convict 
the accused, merely on the ground that, though 
his intent may have been non-criminal, ho 
knew or must have known that the natural 
and probable consequence of his entry would 
be annoyance to the person in possession of the 
property, since the fact, that the mere presence 
of a particular person may be annoying will 
not make him a criminal trespasser, unless he 
be present with the intent to so annoy. 12 P. 

R. 1906 Cr. = 4 Cr. L.J. 293 = 54 P.L.R, 1907 
Cr. P.B. 

(42)--Penaf Code, ss. 447,457 and 511- Entry 
on the roof of a house with house-breaking imple- 
ments Attempt to commit house-breaking--The 
accused was found iu the roof of the complain- 
nant’s house, armed with an implement used 
for the purpose of committing burglary. It 
was not shown that he had either commenced 
to dig a hole on the roof, for the purpose of 
®®^ting his entrance inside the room, or. had 
otherwise commenced any act of jumping or 
getting into any portion of the premises. Held, 
that the mere presence of the accused on the 
roof of the house could not be construed into 
an attempt to commit house-breaking, under 
ss. 467 and 611 of the Code, but that he was 
nierely guilty of criminal trespass, under s. 447 
n pode. In order to apply s. 511 of the 
^de, it is necessary not merely that there 
be an attempt to commit an offence, but 
.likewise that an act was done, as such attempt 
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towards the commission of the offence. 15 P.R, 
1907Cr. = 44 P.W.R. 1907 = 6 Cr.LJ. 444 = 56 
P.L.R. 1908. 

(43) — S. 441—Entrtj into house for having 
illicit inter^urse— Intent to annoy. — The accus- 
ed’.^ entry into the complainant’.s house with 
the object of having illicit intercourse with the 
complainant’s sister, amounts to criminal tres- 
1 pass, as the house was nob the sister’s, but her 
brother’s, and such intercourse was bound to 
cause great annoyance to the brother 17 P R 
1908 Cr. 

' iU)— Presumption of specific infen/— Bona 

I fide belief of one's right, the real test of intent, 
I The real test whether a person charged with 
j criminal trespass entered with the particular 
] intention specified in s. 441, Penal Code, is 
whether the accused has a bona fide belief that 
he has a right to enter. If ho has not that 
belief, the Courts will presume that he entered 
with intent to annoy the person in po.ssession. 
2 L.B.R, 319. 


(45) — Penal Code, ss, 441 and 447 —Criminal 
trespass — Presumption of intent to annoy— No 
suggestion of any other criminal intention— 
No criminal trespass,— In a civil suit, on a 
registered conveyance, which the complain- 
ant won, the defence was that, when the 
defendants signed the conveyance, they 
believed it to be a mortgage. This issue of 
fact never was tried ; the suit came to an 
abrupt conclusion, through a Full Bench 
ruling that no evidence could bo given to sup. 
port the defence. On the decree thus given, 
the accused were evicted from a house and the 
land on which it stood, and after the eviction, 
the complainant did not leave any care-taker 
in charge of the house. Two days after* the 
eviction, the accused re-entered the house and 
lived in it from that time for some 19 months 
There was no suggestion that, during that time’ 
the complainant made any attempt to turn 
them out or to occupy either house or land 
himself. Held, that, considering all the facts 
an intent to annoy could not be safely presum- 
ed on the part of the accused and that, there 
being no suggestion of any other criminal in- 
tent, the offence of criminal trespass was not 
committed. There can be no criminal trespass 
unless the accused’s intent was to commit an 
offence, or to intimidate, insult, or annoy any 
person in possession of the property. In cases 
of this kind, the question of intention is a 
difficult one. A consideration which would bo 
irrelevant in a Civil Court cannot be ignored in 
trying a criminal charge, which depends on tho 
intention of the accused, when the criminal 
intention, if it exists at all, is a secondary one • 
for example, as when the main intention of the 
accused is to recover possession of the property, 
4 L.B.R. 242 — 8 Cr. L.J. 60. 


{46)— Penal Code, s, 441-Criminal trespass 
Ingredients of off ence— Remaining on anoi fierce 
property afUr conviction for trespass, whether 
constitutes o/ewce.— Although s. 441 of the 
Penal Code contains two clauses, the first 
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Criminal Trespass — continued. 

relating to an entry with criminal intent, and 
the second relating to a lawful entry, followed 
up by remaining with unlawful intent, the in- 
tention of the legislature is that only one 
offence can be committed on each entry. 
Under the first clause the offence is committed 
by unlawful entry with certain intent. Under 
the second clause one offence and one only is 
committed by remaining for any length of time 
with unlawful intent after a lawful entry. 
Thus where an accused, after having been 
convicted of criminal trespass committed by 
entering on certain land, was again prosecuted, 
in spite of the previous conviction, fora further 
trespass committed by remaining on the same 
land, it was Jield that a conviction cannot be 
maintained for such alleged further trespass. 
4L.B.R. 276. 

(47) — Peiml Code, ss. 447, 426 — Drimtig load- 
ed cart across Government land — Whether 
amounts to criminal trespass — Applicability of 
s. 426, I.P.C. — Driving a loaded cart, over 
ground said to be Government waste land, in 
respect of which the Municipality had put up 
notices prohibiting cart traffic, does not amount 
to criminal trespass punishable under S- 447, 
I.P.C. If such driving had caused damage to 
the ground, the accused might have been 
charged, and presumably might have been 
convicted under s. 426, I. P C., of mischief. 
U.B.R. 1909, 2nd Qr.« Penal Code, 25. 

(48) — Penal Code, s. 441 — Criminal trespass 
— Pequisites necessary to constitute the offence- 
— S. 441 seems to contemplate the entry into 
property in the possession of another as a 
means to another act, and to regard the inten- 
tion with which it is m.ade in relation to that 
Act. There may be cases in which the ultimate 
object may be legal, while the means employed 
to attain it may be criminal. An offence may 
be committed in the prosecution of that object, 
and the entry upon property with intent to 
•commit such an offence in prosecution of a 
lawful ultimate object would constitute the 
offence of criminal trespass ; similarly, into the 
methods used in pursuance of the ultimate 
intent, there may enter a subordinate intent to 
intimidate, insult or annoy. 2 H. 30. 

(49) — In order to constitute the offence of 
•criminal trespass, it is necessary to establish 
that the entry into another person’s property 
must have been made with one or other of the 
intents specified in s. 441. Where there is no 
.finding as to any such intent, a conviction is 
•bad and must bo set aside. 6 C. 579. [i^*, 13 
P.R. 1905 = 81 P.L.R. 1905 = 2 Cr. L.J. 83, 
16 C.P.L.R. 182, 12 P.R. 1906, F.B.; Dist„ 
22 C. 391] . 

(50) — Every trespass upon the property of 
-another is not a criminal trespass. To consti- 
tute criminal trespass, the person trespassing 
must be found to have either entered on the 
property or remained them with one or more 
-of the intentions specified in s. 441 of the 
'Penal Ck>de. Intent is to be gathered from 
tcircoxnstances ; there must be circumstances 


Criminal Trespass— continued. 

in the case which afford ground for a reasonable 
deduction that the accused had at least one of 
such intents. Previous warning to the person 
not to enter the property does not necessarily 
lead to a conclusion that a subsequent entry 
was made with one of such intents, i L.B.R. 
95. (4C. 837, R,). 

(51) — In order to sustain a conviction for 
criminal trespass, it must be shown that the 
property was in the possession of some person 
other than the alleged trespasser- 28 P*R* 

1878 Cr. 


(52) — Where there is no proof of the intention 
specified in s. 440 of the Penal Code, a convic- 
tion for criminal trespass is illegal. Rat* Un. 
Cr. C. 10. 

(53) — In order to constitute the offence of 
criminal trespass with the intention of com- 
mitting an offence, it is not necessary that the 
offence should bt» directed against the person 
in posse.ssion. It is sufficient that the property 
entered upon is in the possession of another. 

U.B.R. (1897—1901), Yol. I, 352. 


(54) — The person, who is in possession, is 
generally in peaceful possession under some 
claim of his own, and is not liable to be ousted 
save in due course of law, and the person, who 
attempts under colour of a superior title to take 
the law into his own hands and to deprive the 
holder of the land of possession, must run the 
risk of being convicted under 8. 447 of the Penal 
Code of criminal trespass. To escape crimioal 
liability, it is not enough to show that 
the claim of the accused was bona fide, 
must be shown that there were reasonable 
grounds for believing that there was a 1®^* 
right to immediate possession. 1 L.B.R. 858. 
(1 U.B.R.. 1892—1896, 2G4, F.). 

(55) — Where persons are prohibited from 
going on a certain land, a person trespassii^oo 
such land for none of the purposes mentions in 
s. 441, viz., to dbmmit an offence, or to intimi- 
date or annoy any person in possession of pro- 
perty would not guilty of the offence oi 
criminal trespass. 15 C. 390 note. 


(56) -A person entering into or ui»n au- 
ther’s property, for the purpose of killin g * 
eer, the pursuit of which was commence 
efore such entry, is not guilty 

respass under the Penal Code. 4 C. 837* 
L.B.R. 95J. 

(57) — Where, during the pendency of a ci^ 
Jit. the plaintiff’s party went arm^ toiw 
roperby of which the defendant was in poss^ 
ion for the purpose of getting materials . 
ostile application against the defendant, ^ 

at his permission, and in his absence, P?” , 
i in the trespass even when the 5 efepd ^^^ 
irvants objected to their action, 
leir action amounted to criminal 
5 0.71S. [B., 4Cr. L.J. 293 = iaP-B.l*»> 

3 Cr. P.B.] 

AAi^-nriminal trespass 


Term " annoy ” 


fide 


nnoy ” explained^ 
action of Tb« word 
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Criminal TrespaaB — continued. 

“annoy” in s. 441 must be taken to mean 
annoyance that would generally and reasonably 
afiect an ordinary person, and not that which 
would specially and exclusively affect a parti- 
cular individual. The possession contemplated 
and intended by s. 441, I. P. C., must be 
actual in the sense and meaning of s. 530, 
Crim. Pro. Code, 1872. Re-entry into or re- 
maining upon land from which a person has 
been ejected by civil process, or of which pos- 
session has been given to another, for the pur- 
pose of asserting rights he may have solely or 
jointly with the other persons, is notu criminal 
trespass, unless the intent to commit an offence, 
or to intimidate, insult or annoy is conolusivelv 
proved. 2 A. 465. [i?., 2 A.W.N. 236, 22 C. 

391, U.B.R. (1892—1896), 269, U.B.R. (1897— 
1901), 352, 13 P.R. 1905 Cr. = 81 P.L.R. 1906 
= 2 Cr. L.J. 81, 12 P.R. 1906 Cr., F.B. = 54 
P.L.R. 1907]. 

(59) — Penal Code, s. 441 — Trespass with in- 

tention to do an unlawful act. — An unlawful 
act is not necessarily an offence, and an inten- 
tion to commit an unlawful act, not being one 
of the acts mentioned in s. 441 does not render 
the accompanying trespass criminal trespass. 
Where a Zemindar took possession of certain 
land in the occupancy of a tenant in his tem- 
porary absence, on the pretext that the tenant 
has abandoned his holding, held, that his act, 
although unlawful, will not make him liable 
for criminal trespass. 26 A. 194. [IR., 27 A. 

298 = A.W.N. 1902, 235, 12 P.R. 1906 Cr.=54 
P.L.R. 1907 = 4 Cr. L.J. 293J . 

(60) — Penal Code, ss. 441, 44ti — Trespass — 
Presumption of intention. — Mere knowledge of 
the possibility of annoyance resulting from an 
act of trespass is not sufficient to bring the case 
within the definition, but, at the same time, 
the word “ intent” cannot be read as if it were 
identical with “ wish ” or ” desire.” There 
may be a wish to annoy, but if annoyance is 
the natural consequence of the act and if it is 
known to the person who does the act that 
such is the natural consequence, then there is 
an intent to annoy. A decree-holder, when 
proceeding to execute his decree, found the 
house of the judgment-debtor shut. He, 
therefore, effected an entry into the latter's 
^mpound bypassingthrough the complainant’s 
bouse without his consent and notwithstanding 
bis protest. Held that the accused was guilty 

because when he trespassed on 
the complainant's house notwithstanding his 
protest, he must, as a reasonable man, have 
known that he would annoy the complainant. 
26 B. 588=4Boin. L. R. 280. [R., 12 P.R. 1906 
Cr. = 64 P.L.R. 1907=4 Cr. L.J. 293, F.B.]. 

(61) — Penal Code, s. 441 — House-breaking by 
ftight— Presumption of intentioji. — When a 
atmnger, who uninvited and without any right 
Whatever to bo there, effects an entry, in the 
middle of the night, into the sleeping apart- 
ments of two women, members of a respect- 
able household, and who. when the attempt is 
n^de tp capture him, uses ■ great violence in 
the effort to make good his escape, a Court 


Criminal Trespass — continued. 

should, under such circumstances, presume 
that the entry was effected with an intent such 
as is provided by s, 441 of the Code. 46 C. 657. 
[F., 22 C. 391]. 

(62) — Penal Code, ss, 441, 4o6 and 457 — 
Specification of intention in the charge — Proof 
of intention, — A conviction under s. 45G. Penal 
Code, would not be bad for want of specifica- 
tion of the intention in the charge, though one 
under s. 457 could not be sustained without 
such specification. In a charge under the 
former section, though the guilty intention 
should be proved, it is not necessary to prove 
specificiilly which of theseveral guilty intentions 
the accused had ; it will be enough , if it is shown 
that the intention must have been one or other 
of those specified in s. 441, though it may not 
be certain which it was. The proof of such 
intention need not bo direct, that is, by the 
confession of the accused, showing that his 
intention was one of those mentioned in 
s. 441, or by the evidence of witnesses 
proving that ho admitted to thorn that such 
was his intention. It will be enough if 
it is proved like any other fact by the evidence 
of conduct and of surrounding circumstances. 
In order to justify the inference of guilt, the 
inculpatory facts must be incompatible with 
the innocence of the accused, and incapable of 
explanation upon any other reasonable hy- 
pothesis than that of bis guilt. Where an 
accused person was found in the middle of night 
in the complainant’s room, and when detected 
ho meekly submitted to the severe treatment 
indicted by the complainant and begged to be 
excused for the fault he had committed, held, 
that, although it was not quite certain what the 
precise intention of the accused in committing 
the trespass was, it should have been one or the 
other of those specified in s. 441. Perhaps the 
intentioQ was to insult the modesty of the 
complainant’s wife. 22 C. 391. [F., 22 C. 994, 
127 P.R. 1905 = 2 Cr. L.J. 279 = 13 P.R. 1905 
Cr.; R., A.W.N. 1906, 279 = 4 Cr. L.J. 291 
= 29 A. 46 = 3 A. L.J. 652, 21 A.W.N. 16 = 23 
A. 124, 54 P.L.R. 1907 = 4 Cr. L.J. 293 = 12 
P.R. 1906 Cr. 56 ; D., 4 C.L.J. 169] . 

(63) — Penal Code, s. 441 — Criminal trespass 
— Joint owner — Possession. — A joint-owner of 
property is entitled to have the joint possession 
restored to him in a Civil Court, but he is not 
justified to take the law into his own hands to 
recover the possession, and, if he does so, he 
becomes liable for criminal trespass. 10 Bom* 
L.R. 265 = 7 Cr. L.J. 309. 

(64) — Penal Code, ss. 441 and 509 — Intrusion 
upon privacy of women— Criminal trespass . — 
Where the accused, a stranger though a neigh- 
bour, effected an entry into a room occupied by 
four women, and where the position of the 
accused and the facts of the case precluded any 
suggestion that he went there to steal or for 
any other purpose save his own pleasure, held, 
that there was sufficient evidence of an intent 
and of an intrusion of privacy within the 
meaning of s. 509 of the Code and that, there- 
fore, the intent to commit an offence within 
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Criminal Trespass— continued. 

the meaning of s. 441 was made out. 22 C. 
994. [J’.,127P.R. 1905 = 2 Cr. L.J. 279 = 18 

P.R. 1905 Cr.; R., 54 P.L.R. 1907 = 4 Cr.L.J. 
29.3, 12P.R. 1906Cr.]. 

{65)— Penal Code, ss 3il, 352,448— Entryintc 
premises purchased at a Sheriff's saU, whether 
lawful.— ThQ entry by a person into premises 
purchased by him at a Sheriff’s sale, for the 
purpose of acquiring possession, is not an un- 
lawful entry within the meaning of s. 441, 
Penal Code. 4C.W.N.47. 

(66) — Pcnaf Code, s. 447— Trespass upon 

agricultural land after being ejected b7j due 
process of law. — A person who after having 
been ejected by due process of law from certain 
agricultural lands, wilfully persists in trespassing 
upon such lands is liable to be convicted under 
s. 447. I.P.C. A.W.N. 1902.6. [P., 12 P.R. 

1906Cr. = 54 P.L.R. 1907=4 Cr. L.J. 293]. 

(67) — Penal Code,s. 447 — Criminal trespass 

— Ouster of mortgagee in possession by third 
persem. — Where the complainant, the purchaser 
of the rights of a mortgagee in possession, and 
his predecessor in title, had been lawfully in 
possession of certain agricultural lands for some 
years, and a relation of the mortgagor forcibly 
ousted the complainant on the plea that he was 
entitled, under the Hindu L«iw, to a share in 
the land, and the mortgagor had no title to 
make a mortgage thereof with possession, held 
that the action of the dispossessor amounted 
to a criminal trespass, and of a somewhat 
aggravated kind liikcly to lead to a breach of 
the peace and rioting. A.W.N. 1902, 24. [P., 

26 A. 194, 12 P.R. 1906 Cr, = 54 P.L.R. 1907 = 
4 Cr.L.J. 293]. 

(68) — Penal Code, ss. 441, 448— Intuition of 
accused. — Where the intention of the accused 
in entering the complainant’s house was to 
recover possession of a child whom he had left 
there, held, that this was no criminal trepass 
though some annoyance might have been 
incidentally caused to the complainant. A.W.N. 
1885, 50. 

(69) — Penal Code, s. 441 — Bona fide claim of 
right. — Where the accused, a tenant who had 
some indigo vats on land in his possession, went 
on the land to repair such vats, on the ground 
that in the partition proceedings in which the 
land fell to the share of the complainant no 
reference was made to the vats, held that he 
did not commit criminal trespass. A.W.N* 
1882,236. (2 A. 101 and 2 A. 465, P.). 

(70) — Penal Code, s. 441 — Criminal offence. 
^Where the complainant purchased land at an 
execution sale, which the accused held as an 
ex-proprietary tenant, and it was not shown 
that the complainant took actual possession, 
held that the accused did not commit criminal 
.trespass in obstructing the complainant’s 
attempt to plough the land. A.W.N. 1882, 
228. 

(71) — Penal Code, s. 447 Criminal trespass, 
trying offences under s. 447, I.P.O., it is 

t^®c68sary that the criminal Courts should do 
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their duty in protecting against trespass, per- 
sons who are in peaceful possession of property, 
whether they be rightful owners or not. U.B. 

R. (1892— 1896), Yol. 1,261. 

{12)— Penal Code, s. 441—Intenii(m to annoy, 
— To bring an act of trespass within the mean- 
ing of the Penal Code, s. 441, the entry on the 
land must be with the intent to annoy, that is 
with the object of annoying the person in posses- 
sion. 24 W.R. Cr. 58. 


(73) — Intention to annoy — Forcible entry.— ~ 
A person forcibly entering upon property in the 
possession of another, and constructs a building 
thereon, or does any other act with intent to 
annoy the person so in possession, commits the 
offence of criminal trespass within the meaning 
of s. 441 of the Penal Code, irrespectively of the 
question in whom the title to the land may 
ultimately be found. 7 W.R. Cr. 28. 

(74) — Lan^ dispute— Title to land, failure^ 
prove. — Held by Jackson, J., (setting aside the 
order of the Magistrate; Markby, J., dissentmg), 
that a Magistrate ought to enquire into a case 
of criminal trespass under s. 441 of the Penal 
Code, though the complainant might fail W 
make out his title to the land ; for the offence 
may be committed in respect of property in a 
person’s possession, even though such posse- 
sion may not have originated in right. 1* 

W.R. Cr. 11. 

{15)— Entry in property and cutting trees.-- 
The entry by one person on the property of an- 
other person, accompanied by the felling of tb 
trees on that property, is criminal trespass. 

W.R. Cr. 46. 


(76 ) — Continuing exercise of right of 

after prohibition . — An act does not amount 

criminal trespass under s. 441 of the Pen 

Code, unless it was committed with : 

tion of committing some offence, or of 

dating, insulting, or annoying of 

Where a party had been exerci.sing a 

fishery fora considerable time, alleging a P , 

rtf nrtnfcinilLD£ tOW 


[Nof. 7 C. 401]. 

(77) — Entryintofamily dwellingdy)use,^^^ 
entry of the member of a Hindu joint . 

into the family dwelling-house is not 
trespass ; nor is the entry of a stranger 
family dwelling-house, with the P® . 
and license of one of the membere, g 

trespass. 6 B.L.R. Ap. 80. 15 W.R- Cr. o. 

m)—InUntion to annoy— Person 

taal possession of house . — For a legal 
undeVr441 of the Penal Code, of cni^ 
trespass, there must be an intention 

date, insult, or annoy a 
possession. To enter a house where tne o 

iTi rtrtncfn’irifeivfi BOSSCSSIOn a 


) 36 ]* 
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Criminal Trespass — concluded. 

(79)— Pemzi Codej s. 447 — Ct'imitval trespass. 
--A person who is in possession of any property 
is generally in peaceful possession under some 
nlaicn of his own and is not liable to be ousted 
save in due course of law. and the person who 
attempts to take the law into his own hands 
and to deprive the holder of the land of his 
possession must run the risk of being convicted 
under s. 447 of the Penal Code. The natural 
inference from such conduct must generally be, 
that there was an intent to commit an offence 
or to intimidate, insult or annoy the person in 
possession of the property, unless the contrary 
^n be proved, which, under such ciicumstances, 
it must be a difficult thing to do. U.B.R. 
(1892—1896). Yol. I. 268. (U.B.R. , 18'J2— 

1896, Vol. I, 264. R.). 


(SO) — Petuil Code, ss. 447 and 457 — Crimi- 
^\al trespass and lurking 1u>use-trespass by 
night, — An accused who did not enter the 
complainant’s house, but was found lurking 
under it for the purpose of stealing or commit- 
ting some other offence, was held to have 
•committed only ordinary trespass and nothing 
more. U.B.R. (1892—1896), Yol. 1, 272. 

‘Penal Code, s. 447— Criminal trespass. 
■ — No complaint ought to be dismissed by 
Magistrates under s. 203, Grim. Pro. Code, 
without a careful examination of the same. 

■U.B.R. (1892—1896), Yol. I, 270. 


(82) — Penal Code, s. 447 — Criminal tres- 
pass. — ^Whether one person or another is in 
possession is a question of fact to be deter- 
mmed by evidence in the usual way. It does 
not follow that, because the Civil Courts 
have determined the rights of parties, the 
possession of property is thereby affected ; 
until the orders of the Civil Courts are 
carried out in due course of law, the party 
against whom a decree has been given may 
still bo in possession of the property in dispute, 
« the parties consented to the arbitration after 
the decree of the Civil Courts was passed and 
the award was subsequent to the decree, the 
award, if binding, would probably supersede 
the decree, and alter the position of the parties 
■accordingly. U.B.R. (1892-1896), Yol. I, 262. 

See Autrefois Acquit, Plea op, 6 W. 
Jl. Or. 61. 

See Mischief, 16 O. 388, 7 Bom. L.R. 86 = 2 
‘Or. L.J. 65. 


See Restoration of Property, 7 C.L.J. 
176 = 12 O.W.N. 269. 

See Revision, a.W.N. 1899, 212. 

See Rioting, 6 M. 245 = 1 Weir 68. 


’’ See Security to keep the peace, i! 
P.L.R. 1901. 

See Theft, 16 O. 402. 

■Criminal Trial. 

inf (1898), S3. 205, 4; 

5P.W.R. 1909 Cr.=0 Cr. L.J. li 

^1 Ind. Oas. 101 . 

Prosecute, 9 Bom. ] 
a, 212=5 Or. L.J. 202. 


Criminal Tribes Act. 

See Act XXVII of 1871. 

Crops. 

See Dispute as to possession of im- 
moveable property, 15 a. 394. 

Cross-complaints, trial of. 

— Td^agistrate to hear them both before pass- 
ing judgment in either of theyn.— When cross- 
complaints arising from the same occurrence 
are m^dc and both the complaints are enter- 
tained and a day fixed for their trial, the 
Magistrate is bound to hear them both out. 
before passing judgment on either of them. 2 
J.G. 35. 

Cross-examination. 

See Crim. Pro. Code (1898), ss. 250, 257. 
See Witness. 

(1) — TVifness for prosecution withheld in 
Sessions Court — Right of accused to cross- 
examine. — When the Judge did not comply 
with the request of the counsel for the accused 
to be allowed to cross-examine the witnesses 
for the prosecution who had been c.xamined by 
the Magistrate but whom the Public Prosecutor 
thought it unnecessary to call before the 
Sessions Court, held, that the omission had 
not prejudiced the accused. 5 B.H.C. Cr. 65. 

(2) — Crim Pro. Code, 188H, ss. 256, 257 — 
Refusal by Magistrate to allow the accused to 
further cross-examine prosectUion witnesses . — 
After a refusal of an application by the accused 
for re-summoning the prosecution witnesses 
.^or further cross-examination, the accused 
applied for summoning some of those witnesses, 
as witnesses on his behalf. On their appearing, 
the Magistrate refused to allow the accused to 
cross-examine them, and the accused thereupon 
declined to examine them as his witnesses. 
Held, that the refusal of the Court to allow the 
accused to cross-examine the witnesses, who 
were in attendance in Court, bad resulted in a 
mis-trial of the case. 1 C.W.N. 19. 

(3) — Right of accused to re-call for cross-ex- 
amination prosecution wityiesses. — A conviction 
for offences under 8S.224, 353, Penal Code, was 
set aside and the case was ordered to be re-tried, 
on the ground that the Magistrate refused the 
application of the accused to re-call the witness- 
es for the prosecution for cross-examination. 

5 C.W.N. 447. 

(4) — Prosecution witnesses, cross-examination 
of, before the framing of charge — Further cross- 
examination, — A Magistrate is not entitled to 
refuse the application of the accused, made 
after the framing of the charge, to re-call the 
witnesses for the prosecution, on the ground 
that they have 1 already been cross-examined 
before the framing of the charge on the under- 
standing that they would not be required for 
further cross-examination after the charge. The 
accused should pay the expenses incidental to 
such re-call. 6 C.W.N. 424. 
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Cross-examination — concluded. 

— Eight of police officer to examine witness- 
es— BOM. ACT VII OF 1867, s. 23, Rat. 
Un. Cr. C. 28. 

See Appeal, 19 W.R. Cr. 53. 

5^eCRiM. Pro. Code (1898), ss. 255, 256, 
8 C.L.R. 325. 

See GRIM. PRO. CODE (1898), ss. 256 and 
257, 4 C.W.N. 351. 

— Cross-examination of prosecution witness- 
es, postponing of — See Crim. Pro. Code 
( 1898), ss. 288 and 289, 2 Weir 381. 

— Defence producing documents for cross- 
examination of prosecution witnesses — Bight 
of Crown to reply — See Crim. PRO. CODE 
(1898). s. 292, 16 A. 88. 

See Crim. Pro. Code (1898), ss. 340, 341, 
2SS, 6 C.L.R. 53. 

See Crim. Pro. Code (1898), s. 342, 6 C. 

L. R. 431. 

— Of accused in commencing proceedings — 
See CRIM. Pro. Code (1898), s. 364, 7 O.C. 
191. 

See DEF.4MATION, 6 A. 220. 

See Evidence Act. s. 135, 5 C.W.N. xv. 

See S.A.NCTION TO PROSECUTE, 11 Bom. L. 
R. 1164. 

Crown. 

— Prerogatives of the Crown in India . — 
Rights, which, according to the common law of 
England, are comprised in the royal preroga- 
tives, may not either be applicable to or have 
not been introduced into India. On the other 
hand, it is probably true that the Crown has, 
according to the common law of India certain 
prerogatives, which it may exercise in India 
though not in England, notably the preroga- 
tive of imposing by an executive act assessment 
on lands and varying the same from time to 
time. The prerogatives of the Crown in India 
a country in which the title of the British 
Crown is of a very mixed character, may vary 
in different provinces, as also in the Presidency 
towns as distinguished from the mofussil. The 
determination, with anything like legal preci- 
sion, of all the prerogatives of the British 
Grown in India is by no means an easy task. 2S 

M. 457 = 12 H.L.J. 208 = 1 Weir 800. [B.,6 
Bom. L. R. 131, 14 M.L.J. 37, 10 C.W.N. 
857 = 33 C. 1040]. 

—not bound by Statute — See STATUTES, 

CONSTRUCTION OF, 26 M. 457. 

• 

Grown Grants. , 

— Crown grants, construction of- — In respect 
to Grown grants, upon a question of the mean- 
ing of words, the same rule of common sense 
and justice must apply, whether the subject- 
matter of construction be a grant from the 
Crown or from a subject. . It is always a 
question of intention to be collected from the 
language used witb^referenceto the surrounding. 


Crown Grants — concluded. 

circumstances. If these guides to a satisfactory 
construction fail, but not otherwise, the ancient 
rule is that If the King’s grant can endure to 
two intents, it shall be taken to the intent that 
makes most for the King’s benefit.” 18 B. 670. 
[R., 3 Bom. L.R. 603 = 25 B. 714J. 

Cruelty. 

See Maintenance, 11 A. 480, 16 B. 269. 

Cruelty to Animals. 

(1) — Grave and sudden provocation — Murder, 
— When a man kills another on being deprived 
of self-control by reason of grave and sudden 
provocation, the offence committed by him is 
only culpable homicide not amounting to 
murder. But when the act is done after the 
first excitement had passed away, and there 
was time to cool, it is muMer. 4 B.L.R. A* 
Cr. 6 = 12 W.R. Cr. 68. 

( 2 ) — Penal Code, s. 300 — Culpable homicide, 
though committed under provocation, will 
amount to murder, unless it is proved not only 
that the act was done under the influence of 
some feeling which took away from the person 
doing it all control over his actions, but that 
that feeling had an adequate cause. 1 B.L.R. 
A. Cr. 11 = 10 W.R. Cr. 26. 

— Society for the prevention of cruelty to 
animals, officers of — Public servant — See ACT 
V OF 1861. 3 C.L.J. 475 = 10 C.W.N. 727 = 3 
Cr. L.J. 420. 

See ACT XI of 1890, s. 3 (a) (c), 2 C.LJ. 024 
= 3 Cr. L.J. 116. 

Cruelty to Animals (Prevention of) Act. 

See ACT XI OF 1890. 

Culpable Homicide. 

See Culpable Homicide not amount- 
ing TO MURDER. 

See murder. 

See Penal code, ss. 299-304. 

(1) — Penal Code, ss. 304. 304-A, 
Voluntarily causing hurt, resulting t» death- 
\Vhere, in the deceased’s omission to im- 
mediately drive his pigs, that were grazing npon 

the accused’s land, the latter took up a piece ot 
a brick and threw it at the deceased from a 
distance of five paces, and it struck him over 
the spleen, which, being in diseased state, w« 
ruptured, and death ensued, held, that we 
accused was guilty only of hurt, and not o 
causing death bv a rash and negligent act. 

A. 597. [E., 2 ^m. L.R. 618 ; R , 3 Bom. U, 

R. 894] . 

m— Penal Code, ss. 302, 304— Grave 
sudden provocation. — Where the accu^ 
his sister having illicit connection with anoW® 
man and in a sudden passion, killed them ^ 
on the spot, held, that the acc^ 
very grave and sudden provocation, soffici 
to reduce the case to one of cnlyblejiomi^mi 
not amounting to murder*. .18 A, #97. 
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Culpable Homicide— continued. 

{S)—Pe7uil Code. ss. 30A, 323—Bra7idiiu} nnd 
beaixng for the purpose of freeing from bewitch. 

The accused believing that a woman 
nad bewitched another gave the former a severe 
beating and branded her in several places. She 
nnady took to her bed and died on the sixth 
day after the beating. The accused were, 
on these facts, tried by a second class Magis- 
trate who convicted them of offences under 
8. 323, I.P.C., and sentenced them each to 
rigorous imprisonment for six months. Held, 
reversing the conviction and sentence, that the 
accused should be committed for trial on a 
charge of culpable homicide. 4 Bora. L.R 
879 . 

Penal Code, s. 300, except. 5— Scope— 
Death resulting in fight btticeen contending /ac- 
txons each arined with deadly weapons . — The 
exception extends to all cases of death occa- 
sioned by, or resulting from, premeditated acts, 
where the party killed takes the risk of the 
death with his own consent ; the fourth excep- 
tion, being an independent one and applying 
to all cases of death occurring in the course of 
sudden and unpremeditated fight, does not in 
any way bind the natural operation of the fifth 
ex^ption. [Diss.. 18 C. 485. F.B.; R., 18 C. 485 
Where the death of an adult occurred 
in the course of a fight between two bodies of 
men who were deliberately fighting together, a 
greater portion of the men on both sides being 
armed with deadly weapons, and no unfair 
advantage appearing to have been taken by the 
or the other in the course of the fight, 
the offence committed is culpable homicide 
and not murder. 6 C. 154. 

{&)— Penal Code, ss. 53, 83and340- A— Surgical 
operation by unskilled medical practitiotier— 
Rash a)id negligent act causing death . — The 
accused, an ignorant ICobiraj, operated upon 
the deceased, an old feeble man, for external 
piles, by cutting them out with a common clasp 
knife after pulling them down with a hook, 
^e man bled to death. It was proved that 
the operation, which he performed, was so 
imminently dangerous that educated sur- 
geons scarcely ever attempt to do it. It 
was also proved, by the defence, that he 
^wice before performed similar operations. 
With success. Held, that the accused wasguilty 
Of an offence under s. 304-A. Held, also, that 
ho could not claim the benefit of s. 88, as a 

held to accept a risk of 
aware, and as the accused 
comd not bo considered to have acted in good 
with inasmuch as he had not acted with due 

Rat. Un. 

u. 603J • 

except. S—Scope of 
^J^ption-— Rioting armed with deadly weapon— 
to commit murder'— Premeditated aiid 

Applicability of the excep- 
* 5 ^..' the accused persons wore guilty of 

deadly weapons and one of the 
course of the riot, and in prose- 
kiliA;i common object of the assembly 

thA attempted to kill a man belonging to 
ther party, under such circumstances that . 

104 


Culpable Homicide — continued.. 

his act amounted to attempt to murder, unless- 
that act bore a less grave offence under exception 
5 to s. 300 of the Code, by reason of the fact that 
th6 fight w&s preoiGditatod and pro-arranged, a 
regular pitched battleor trial of strength between 
the two parties concerned in the riot. Held, 
that, upon such finding, the case did not fall 
within that exception. The 5th exception to 
s. 300 should recei.ve a strict and not a liberal 
construction. In applying it, it should be con- 
sidered first, with reference to the act consented 
to or authorised, and next with reference to the 
person or persons authorised. As to each of 
them, some degree of particularity at least 
should .appear upon the facts proved, before the 
exception can be said to apply. It cannot be 
taken as referring to anything short of suffering 
the infliction of death, or running the risk of 
having death inflicted, under some definite 
circumstances not merely of time, but mode of 
inflicting it, specifically consented to. It does 
not contemplate a consent to the acts of person 
not knownor ascertained at the time the consent 
was given. The consent may be inferred 
from circumstances, and docs not absolutely 
need to be established by actual proof of express 
consent. Per O’Kinealv, J. — Before exception 
5 can be applied, it must be found that the 
person killed, with a full knowledge of the facts, 
determined to suffer death or to take the risk 
of death, and this determination continued up 
to, and existed at, the moment of death. It is 
difficult to assert that, when two parties armed 
with lathis and spears go out to fight, the 
members of each party consent to suffer death, 
nor can it be predicated, as a general rule, 
that they consent to take the risk of death. Per 
Chose, J . — In cases like the one mentioned in 
1, supra, no general rule of law can be laid down 
whether the person killed or wounded suffered 
de.ith or took the risk of death with his own 
consent ; for it is a question of fact, and not 
of law to be decided upon the circumstances of 
each case. There is nothing in the exception 
to indicate that it would not be applied to a 
case where the fight is between two or more 
persons on either .side. In such cases, the ques- 
tion of the applicability of the exception must- 
be determined upon evidence whether the de- 
ceased took the risk of death with his own con- 
sent. 18 C. 484. 

i7)~Death resulting from a violent attack — 
Offence, nature o/.— Where death results from a- 
violent attack, the accused should bo com- 
mitted to the Court of Sessions on a charge of 
culpable homicide not amounting to murder. 

His conviction for grievous hurt is bad in law. 

1 G.L.R. 141. 

(8)— Code, ss. 299, 300and304.A— Caus- 
ing death by negligent act— Death by tetanus 
nought on by the fracture of the big toe^ the 
fracture being caused by the accused pushing the 
deccasM,— In the course of a dispute, the accused 
gave the deceased a severe push on the back 
which caused hun to fall from the top of the- 
accused’s steps to the roads below, a distance 
of two and a half cubits. In falling the deceased 
fractured his big toe, and on the fifth day after 
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Culpable Homicide — continued. 

the fall the deceased died from tetanus brought 
on by the fracture. Held, that the conviction 
of the accused under s. 304-A was bad ; and that 
the case was not one of culpable homicide not 
amounting to murder, because there was no 
likelihood of the result following, and a fortiori, 
no design of causing it. Held, also, that, as 
there was a positive act which directly caused the 
death, and as the act was not culpable homicide 
because no proper circumspection would have 
shown theaccused that his act would cause death, 
the case W'as simply one of using criminal force 
as defined in the Penal Code. IM. 224 = 1 Weir 
325. 

(9) — Penal Code, s. 300 — Provocation requir- 

ed by the section- Evidence as to the condition 
of mind of the offender — Admissibility. — The 
provocation contemplated by s. 300 should be 
of a character to deprive the offender of his 
self-control. In determining whether it was 
•so, it is admissible to take into account the 
condition of mind in which the offender was at 
the time of the provocation. 2 M. 122 = 1 Weir 
302. [F., L.B.R. (1893—1900), 251]. 

(10) — Penal Code, s. 30i-A — Death caused by 

rash and negligent act — Causing death by a 
criminal Act. — Where the act causing the death 
of the accused is in its nature criminal, s. 304-A 
of the Penal Code has no application. 12 M. 
56 = 1 Weir 326. [J?., Rat. Un. Cr. C. 458]. 

(11) — Penal Code, ss. 333 and 304 — Act done 
with the knotvledge that death will probably 
result. — Where a woman of strong physique 
sitting upon the chest of her husband, a man 
in an extremely weak state of health,- twisted 
and squeezed his testicles in such a manner as 
to reduce them to a pulpy condition and the 
accused died from the injur)* caused to the tes- 
ticles, held, (by Subramania Ayyarand Benson, 
JJ.,) that theaccused was guilty of culpable 
homicide not amounting to murder inasmuch 
as the accused should bo held to have known 
that the death would at all events be a prob- 
able, if not the most probable, consequence of 
heract. Held, (by Davts, J.,) that the death 
was an unforeseen result of the act, and 
the accused was guilty only of an offence under 
s. 323, Penal Code. 19 M. 356 = 1 Weir 313. 

(12) — Penal Code, s. 300, except. 4 — “ Grave 
and sudden'* provocation— Deceased striking 
accused first, — Where there was a fight between 
the deceased and the accused-, but the deceas- 
ed struck the first blow, and no motive suffi- 
cient to induce the accused to deliberately 
murder the deceased was proved, held, that 
the accused were guilty of culpable homicide 
only, though the deceasM died as a result of 
the injuries inflicted by the accused. 5 H.L.T. 
207. 

(13) — Penal Code, s. 300 — Whether every 
case of homicide prima facie murd^er. — The 
Xiaw of British India, differing from the Law 
of England, does not regard every caseof homi- 
oid©ias/-^r»a /act«*murder; it throws on the 
prosecution the burden of proving a certain 
intent or knowledge constituting an act Sk 
murder. 1 Vetr 288. 


Culpable Homicide — continued. 

(14) — Penal Code, s. 304 — Killing of adulterer 
I taken in Act by husband of -woman. — The 

punishment to be inflicted for an offence under 
s. 304, for the murder of the adulterer caused 
by sudden provocation by the husband of the 
woman is discretionary. The principal object 
in view by which the Courts should be guided 
is a sufficiently deterrent punishment. U. B. 
R. (1892—1896), Yol. I, 213. 

(15) — Taking persons in old boat — Negligence 
— Penal Code, s. 299. — Certain persons whom 
the accused, a ferryman, was rowing across a 
river were drowned by the sinking of the boat 
which was an old one with holes in it over 
which planks had been nailed. Held that the 
prisoner could not be convicted of culpable 
homicide not amounting to murder, unless it 
could be shown that he acted with the know- 
ledge that ho was likely, by taking them in the 
boat, to cause death within the meaning of 
s. 299 of the Penal Code. 11 W.R. Cr. 3. 

(16) — Unpremeditated assault — Penal Code, 
s. 300, except. 4. — An unpremeditated assault, 
ending in an affray in which death is caused, 
committed in the heat of passion upon a sud- 
den quarrel, comes within except. 4 of s. 300 of 
the Penal Code. It does not matter which 
party offered the provocation or committed the 
first assault. 1 W.R. Cr. 33. 

(17) — Right of private defence— Penal Code, 
ss. 97, 99 and 104. — An accused, whose pro- 
perty had frequently been stolen, went out 
with a lathee to watch his property, and with 
the lathee struck a thief, who died in con- 
sequence of the blows. Held (having regard to 
the nature of the injuries inflicted and to the 
subsequent conduct of the accused) that the 
case did not fall within the 4th exception to 
s. 99, Penal Code, and that the prisoner was not 
guilty of culpable homicide not amounting to 
murder, but was protected by ss. 97 and 104 of 
the Penal Code, and had not transcended the 
limits of the right of private defence of pro- 
perty. 12 W.R. Cr. 15. 

(18) — Grave provocation — Interval between 
I provocation and attack. — A person suddenly 
' cut his wife’s throat ; held that, in order to 

prove that the act was not done under grave pro- 
vocation so as to bring the case under except. 1 
of 8. 300 of the Penal Code, it must be shown 
not merely that the deceased cea.sed abusing 
the prisoner then, but also what intervju 
elapsed between the time when the debased 
ceased speaking and the time when the prisoner 
attacked her. The offence in this case ww held 
to be culpable homicide not amounting to 

murder. 7 W-R. Cr. 27. 

• 

(19) — Sudden provocation — Penal Code, 
except’ 1 . — For a person to avail himself of 
extenuating circumstances provided * . 
s,300, Penal Code, except. !, the 

and its effects must be proved to 
sudden as well as grave ; and also the dep^ 
vation of the power of self-control must 
shown to continue. 19 W.R. Cr. 35. 
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Colpable Homicide — concluded. 

(20) — Provocation — Beating — Deliberation * — 
A person who beats another brutally and 
continuously, so that death results, is guilty of 
murder, or culpable homicide not amounting 
to murder, according as there may or may not 
have been grave provocation, 5 W.R. Cr. 78. 

{21)-~Penal Code, ss. 302, SOi-^Culpable 
homicide and murder — Difference. — A person 
who causes death by acts done with the know- 
ledge that they were likely to cause such 
bodily injury as was dangerous to life, is guilty 
of only culpable homicide (s. 304) and not of 
murder (s. 302). If the act is done with the 
intention of causing such bodily injury as the 
offender knows to be likely to cause death or 
with the intention of causing such bodily injury 
as is sufficient in the ordinary course of nature 
to cause death, the offence is murder. A.W-N. 
1884,289. (3 A. 777,B.L.R. Sup. Vol. 451, i?.). 

See Conviction, Rat. Un. Cr. C. 413 = Cr. 
Bg. 79 of 1888, 

See Criminal Force, 21 P.R, i 876 Cr. 

See Grim. Pro. Code (1898). s. 403 4), 5 
Bom. Ij.R. 125. 

See Murder, 4 P.R. 1900 Cr. 

See Penal Code, s. 304.A, 4 c. 815, 4 C. 
764, 1 Weir 324 = 7 M.H.C. 119. 

See Penal Code, ss. 304, 325, 328, 18 C. 
49. 

See Rioting, 3 N.W.P. 174, A.W.N. 1883, 

o2« 

See Unlawful -Assembly, a.W.N. 1885, 
96. 

Culpable Homicide Not Amounting to Mordep. 

See Culpable Homicide. 

See Murder. 

See Penal Code, ss, 299—304, 

{1)— Penal Code, ss. 299, 304, 321, 323-- 
Murder — Intention, — Where a person, irritated 
by the lazy and inefficient manner in which the 
punkha cooly was managing the punkha, gave 
him some blows, and the cooly died of the in- 
juries he had received, held, that as the evidence 
in the case showed that the blows were not heavy 
or severe, and that the spleen of the deceased 
^as in a very deceased condition, the accused 
could not have had in view the cooly ’s death as a 
or even possible consequence of his acts, 
•nd that he was guilty only of hurt under s. 323. 
2A.022. [F., 1 A.W N. 112, lA.W.N. 132 = 

8 A. 776, L.B.R. (1872—18921, Cr. 179. 

(2)— The intention which should be found in 
constitute .the offence of murder and 
that of culpable homicide not amounting to 
gmrder discussed and explained. 27 P.R. 1888 

':^(fl—PenalCode,ss.299,304,304'A, 322, 555— 

causing hurt resulting in death.— 
Where the accused struck the deceased on the 
with a stick and inffioted a hurt which 
«ot.Qnly endangered his life, . but actually 


Culpable Homicide Not Amounting to MurdeP 
— continued. 

causedhis death, and which he must have known 
was likely to break a rib, if not woi*se injury, 
held, that the offence committed w.is grievous 
hurt, but not the offence mentioned in s. 304-A. 
Meld, also, that the offence did not amount 
to culpable homicide, as the act was not done 
with any of the intentions mentioned in s. 299, 
I.P.C. 2 A. 766. fR., 1 A.W.N. 112, 3 A. 
776 = 1 A.W.N. 132, 1 A.W.N. 103]. 

{4)— Scope of S.300, clauses (2) ond (5).— 
Clauses 2 and 3 of s. 300, I.P.C. , are mere 
amplifications of that part of s. 299, I.P.C,, 
which speaks of an act done “ with the inten- 
tion of causing such bodily injury as is likely 
to cause death.” 18 P.R. 1893 Cp. 

(5) — Penal Code, s. 30I-A — Scope.— Where 
the accused beat and kicked the deceased, a 
thief, to such a degree that 141 marks of sepa- 
rate blows were found on his body and several 
of his ribs had been broken, held, that the 
accused was not guilty under s. 304-A. But as 
! noneof the accused intended to kill thedcceascd, 

I but only to cause such bodily injury as was likely 
I to cause death, held that they were guilty of 
culpable homicide not amounting to murder. 

5 N.W.P, 235. [F., 3 A. 776] . 

(G)— Penal Code, s. 299 — Culpable homicide 
— Death accidental — Criminal Act. — Where the 
accused pushed the deceased into the water 
accidentally in the course of a struggle conse- 
quent on a dispute about a jewel, which resulted 
in the latter’s death, held that the offence of 
culpable homicide was not committed. Rat, 
Uo. Cr. C. 6. 

(7)— 5s. 304 and 304-A, Penal Code— Culpable 
lunnicide and death bg negligence. — Where a 
snake-charmer, exhibiting a cobra with unex- 
tracted fangs in public, placed it on the head of 
one in the crowd display his own skill and 
with no intention of causing harm, whereupon 
the cobra, in being pushed off by the spectator, 
bit him and caused his death, held that the 
snake-charmer was guilty of an offence under 
s. 304 and not merely under a. 304-A of the 
Penal Code. 12 W.R. Cr., 7 distinguished on 
the ground that, in that case, the prisoner 
actually caused the snake to bite the person, 
who was killed, and thus had elear knowledge 
of the imminent danger that must, in all prob- 
ability, cause death. 5 C. 351 = 4 C.L.R. 580. 
[R., Rat. Un. Cr. C. 603, U.B.R. (1897-1901), 
298J. 

(S)— -Penal Code, ss. 300 and 304 — Absence of 
intention to cause deathor grievous hurl. — Where, 
except the fa.jt of death, there was nothing to 
show that the accused intended to cause death 
or grievous hurt, the death being caused by 
kicking the deceased, and no weapon having 
been used, held that, under these circumstances, 
it would be safer to convict him of culpable 
homicide not amounting to murder. 1 Weir 
269. 

(9) — Penal Code, s. 300 — Causing death by an 
act done while in d state of intoxication. — Where 
the accused, when, in a state of intoxication, 
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Culpable Homicide Not Amounting to Murder 

— continued. 


Culpable Homicide Not Amounting to.Murdel^ 

— continued. 


produced by his own act, struck the deceased 
with a bamboo, thereby causing fracture of the 
skull, which resulted in death, held that the 
accused should be charged with culpable homi- 
cide not amounting to murder, and not with 
grievous hurt. 1 Weir 301. 

(10) — Penal Code {Act XLV of 1860), ss. 302 
and 304 — Murder — Culpable homicide not 
amouyiting to murder. — The accused, aged forty 
years, quarrelled with his wife, who was dilatory 
in the performance of her household duties, and 
abused her, and gave her a blow on the side of 
the head with the first weapon which came to 
hand, i.e., a heavy hammer. The wife died in 
consequence of the blow, and the accused was 
convicted under s. 302, Penal Code. Held, that 
the accused’s offence fell under the second part 
of s. 301, Penal Code, and not under s. 302, 
as he did not intend to cause death, or such 
bodily injury as was likely to cause death, al- 
though he must have known that he was likely 
to cause death. 6 P.L.R. 1903. 

(11) — Penal Code, ss. 299, 300 and 304 — 
Culpable homicide not amountmg to murder — 
Grave and sudden provocation. —Where a person 
charged with murder of another person, saw, 
on the evening preceding the commission of 
the act charged, the deceased having connec- 
tion with his wife, and on the following morn- 
ing he saw bis wife eating with the deceased 
and giving him food, while she left him without 
it, and thereupon the accused killed the deceased 
on the spot with a bill-hook, held, that, if 
having witnessed the act of adultery, the 
accused connected the subsequent conduct, 
as he could not fail to connect it> with that 
act. the conduct amounted to provocation 
grave enough and sudden enough to deprive 
him of self-control and reduced the offence 
from murder to culpable homicide not amount- 
ing to murder, inasmuch as the conduct of the 
deceased and his wife was of a character highly 
exasperating to him, implying that all con- 
cealment of their criminal relations, and all 
regard for his feelings were abandoned and 
that they purposed continuing their course of 
misconduct in his house. 3 M. 33 = 1 Weir 
302. 

(12) — Penal Code, s. 304 {2) — Murder — 
Grave and sudden provocation. — The finding by 
a man of his wife in actual intercourse with 
another is a provocation grave and sudden 
enough to reduce the offence of murder to cul- 
pable homicide not amounting to murder, and 
such an offence must be visited with a light 
sentence. Rat. Un. Cr. C. 932 = Cr. Rg. 42 of 
1897. 

(13) — The accused, who heard that his wife 

gave betel-nut or chunam to a certain person, 
subsequently saw her and that person weeding 
in a field side by side and their bodies frequent- 
ly coming in contact. He upbraided his wife 
for it, but she told him that she would do just 
as she liked, and that there were thomtands of 
men as good as he. Upon this he in 

a ^ssion with a mamoti which, he with 


him. Held, that the conduct of his wife 
amounted to grave and sudden provocation of 
such a character as to reduce the killing ta 
culpable homicide not amounting to murder. 
1 Weir 307. 

(14) — Where the accused caught the deceased 
in the act of adultery with his married sister 
and caused his death by fracturing his skull, 
held, that the sentence should be reduced to- 
one year’s imprisonment, as the accused acted 
under grave and sudden provocation and on an 
uncontrollable impulse. 4 P.R. 1904 Gr- 

(15) — Where the accused killed his wife 
having caught her in the act of having sexual 
intercourse with another, held that except. 1 
to s. 300, I.P.C., applied, and that the con- 
viction of the accused should be altered to one 
under s. 304. 8 P.R. 1899 Cr. 


(16) — Where the accused, who caught hia 
wife in the act of adultery with her paramour 
and killed them both, was awarded the sen- 
tence of transportation for life, on the ground 
that having felled them with a single blow, he 
followed that up with further blows, held, that 
the sentence should be reduced further, as the 
act was done on grave and sudden provocation, 
which deprived him of his power of self-controU 
8 P.R. 1890 Cr. 

(17) — Where the accused caught the deceased 
in the act of adultery with his wife and caused 
his death by strangulation, held, that the 
accused acted under grave and sudden provo- 
cation. The sentence of ten years' rigorous 
imprisonment passed on him was reduced ^ 
three years under the first part of s. 304 . 27 
P.R. 1900 Cr. 


(18) — Held, that the accused, who struck 
his wife a violent blow with an axe, whish 
killed her, being so provoked on account of h« 
refusal to cook his food to eat or cohabit with 
him on being taken back after an elopement, 
was guilty of culpable homicide not amounting 
to murder. 87 P.R. 1866 Cr. 


(19) — Sudden fight — Provocation . — The Chief 
Court reduced the sentence to one of two or 
three years’ imprisonment, in a case 
death was caused on provocation in a sudd^ 
fight, the accused not taking any 
vantage over the deceased. 12 P.R. 1866 Cr.» 
13 P.R. 1866 Cr. 

(20) — Death caused under provoeatujnr-\ 
Intoxication — Peruxl Code, s- 304 . — If 

by which death was caused was done with to® 

intention of causing such bodily injury M tM 

accused knew to be likely to cause 

case falls within the second, if not within th 

first cUuse of s. 300, Penal Code. The fact th« 

the accused was more or less under the mnuenoa 

of intoxicating liquor does not affect the 

sumption as to his intention 

him of responsibility forhisaetton. 

that a man is intoxicated may rightly be tftf 

into consideration in estimating the 

effect on his mind of the words or acte of otneia- 


1057 


THE AEL INDIA DIGEST. 


1658 


Culpable Homicide Not Amounting to Murder 
— continued. 

-An act, which might not seriously provoke a 
«oberman, might provoke a drunken man to an 
•extremity offrenzj'. Death caused by a drunken 
person deprived of the power of self-control by 
grave and sudden provocation amounts to 
culpable homicide not amounting to murder 
and is, therefore, punishable with transpor- 
^tion for life. 2 L.B.R. 204. (1 L.B.R. 216, 

^Jiowled^e that it was 
likely to cause death . — The deceased having 
enticed away a married woman, the father and 
the husband of the woman, armed with sticks 
waited for him on the road by which he was 
expected to pass, and gave him blows on the 
chest and back, but refrained from hitting him 
about^ the head ; held, that the accused was 
only liable to be convicted under s. 301 ( 2 ) 
I.P.C. 10 P.R. 1890 Cr. 

( 22 )— of private defence.— Where the 
accused, on being attacked by the deceased 
armed with a large club, fired at him. without 
any particular aim, but lowering the muzzle 
of his gun, so as to hit a vital part, and death i 
wtimately resulted from the wound inflicted, j 
held, that the accused had not exercised a legal [ 
right of private defence, as he could have es- 
caped by standing back, and that he was, there- 
fore, guilty of culpable homicide not amount- 
ing to murder. 13 P.R. 1868 Cr. 

{IZ)— Death caused by a sbigle bloto.—The 
question for solution in cases where death is 
caused by a single blow, given in anger, on the 
impulse of the moment, with a weapon not 
deadly in its nature, is always one of fiict, not 
as to the intention or knowledge with 
which the striker acted. Held, that in the pre- 
sent case, the accused had nothing more than 
TOowledge that de.ath was likely to result from 
the blow given by him. 5 P.R. 1893 Cr. 

(24)— In a quarrel between himself and the 
deceased, the accu.sed gave her a blow on the 
Bide of the bead with a heavy hammer, which 
he picked upon the spur of the moment, and 
caused thereby her death; held, that theaccused 
Was merely guilty of culpable homicide not 
amounting to murder. 30 P.R. 1902 Cr. 


(25) A^ence of premeditation or versoiud 
The fact of a murder being committed 
•u premeditation or personal enmity was 

held not to warrant the Sessions Judge in 

31 PR *1869 Cr sentence of death. 

premeditation, absence of a 
w^pou, and a violent altercation 
ww ? .f and the deceased, his wife, 

errin were held to be good 

® commuting a sentence of death 
Sm Cp* transportation for life. 108 P.R. 

*• S04.A~I{educiion o) 
6 / 0 , Where the 
Used took up a wooden pestle and gave a 


Culpable Homicide Not Amounting to Murder 

— continued. 

blow with it to the deceased, killing him, and the 
circumstances indicated that tlie blow was the 
unpremeditated outcome of a sudden quarrel 
and that, though a reasonable man must have 
known that it w.as likely to cause death, the 
probability of a fatal result was not present to 
the consciousness of the accused at the 
moment, that the offence amounted to 

culpable homicide not amounting to murder 
under the latter half of s. 304, I.P.C.— and the 
sentence of seven years' rigorous imprisonment 
was reduced to that of three years. 9 Cr L J 
245 = 1 S.L.R. 1 Cr. v**- 

Death caused by violent beating— 
Absence of knowledge that act xvas likeli/ to 
caiise death. Where the accused, ,a police 
constable, caused the deceased’s death by 
violently beating him. in the course of a police 
enquiry mto a theft case, held that the accused 
was not liable to be convicted for culpable 
homicide, but was guilty of an offence under 
s. 330, Penal Code. 86 P.R. 1866 Cr. 

(29) Arrest Causing death by excessive 
vtoience.-Where, in arresting the decc.ased 
\yho, with others, was attempting to commit 
then, the .accused struck a blow on the deceased 
with a stick, Juild, that the accused had not 
used excessive violence and wore not, therefore 
guilty of culpable homicide. 26 P.R. 1872 Cr. 

(30) — Penal Code, ss. 200, 300 (2), 304— 
Murder — Culpable homicide not amounting to 
mui dcr-^Criminal intention or knowledge neceS' 
sary— Injury, miture of.— The accused rushed 
wildly into a house and, without consideriug 
the consequences, attacked his mother-in-law 
a woman of fifty-five with a da and bv mistake 
cut another woman of sixty-one on the arm who 
died of the shock caused by the cut. The wound 
was not such as would ordinarily cause the death 
of a woman of that .ago. Nor did the accused 
know of any weakness or defect in the person 
to whom the harm was caused, which would 
render her likely to be killed by such an act 
Held, as the accused did not act with the in- 
tention specified in the second clause ofs. 300 or 
with the intention in s. 299, but only with a 
knowl^ge that he was likely by his act to 
cause death, he committed only culp.able homi- 
cide not amounting to murder. 4 L.B.R. 367 
= 9 Cr. L. J. 364. 

(31)— Penal Code, ss. 209, 300, 304—Murdet‘ 

— Culpable homicide— Intention to cause injury 
su_fficient in the ordinary course of nature to 
cause death Intention to cause injury likely to 

i^use dentn — Distinction.— Hho distinction 

between the intention to cause injury sufficient 
in the ordinary course of nature to cause death, 
and the intention to cause injury likely to 
cause death, depends upon the degree of prob- 
of death resulting from the act com- 
mitted. Apart from cases falling within the 
second clause of s. 300. if, from the intentional 
act of injury committed, the probability of 

^ tbe finding should be 

that the accused intended to cause death or 

injury sufficient in the ordinary course of nature 
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Culpable Homicide Not Amounting to Murder 

— continued. 

to cause death, and the conviction should be 
of murder unless one of the exceptions applies ; 
if there was probability in a less degree of death 
ensuing from the act committed, the finding 
should be that the accused intended to cause 
injury likely to cause death, and the conviction 
should be of culpable homicide not amounting 
to murder. 5 L.B.R. 80. 

(3*2) — The accused, eight in number, beat 
three persons, one of whom died of injuries 
resulting therefrom. The accused was convict- 
ed by a first class Magistrate, one of them 
sentenced to one year’s rigorous imprisonment 
and a fine of Rs. 20 under ss. 148/352, I.P.C., 
and the rest to four months’ imprisonment and 
to a fine of Rs. 10 under s. 148, I.P.C. Held, 
that the former should be convicted on charges 
under ss. 304 and 325, I.P.C., and all the rest 
under ss. 149/304 and 149/325, in respect of 
the injury to and the death of one of them, and 
that all the accused on charges under ss. 148 
and 149/325, as regards the injury to the other 
two persons. 8 P.R. 1892 Cr. 

(33) — Grave -provocation — Husbaixd seeing 
wife seduced to adultery, — The wife of the 
prisoner had been forcibly taken to the house 
of the deceased, a native physician, who alleged 
that her presence was necessary to the due 
performance of certain incantations. The 
prisoner, armed with a sword, and watching 
from the roof of the house, saw his wife being 
actually violated by the deceased. He jumped 
down from the roof, and struck deceased with 
his sword in several places, from the effects of 
which he died. Held that the prisoner’s con- 
viction for murder could not be sustained. The 
offence committed was culpable homicide not 
amounting to murder. 3 B.L.R. A. Cp. 33. 

(34) — Form of conviction — Penal Code, s- 300 
— Exceptions. — When a Judge convicts on a 
charge of culpable homicide not amounting to 
murder, he should slate under which of the 
exceptions in s. 300 of the Penal Code the case 
falls. 1 Agra Gr. 3. 

(35) — Subjecting personof full age to entascula- 
Hon . — ^When a man of full age(i.e., above 18 
years) submits himself to an emasculation, 
performed neither by a skilful hand, nor in the 
least dangerous way, and death ensues in conse- 
quence, the persons concerned in the act are 
guilty of culpable homicide not amounting to 
murder. S W.R. Gr. 7. 

(36) — Knowledge of likelihood to cause death 
— Pre-meditation. — Whore a person snatches 
up a log of heavy wood, and strikes another 
with it on a vital part, with so much force 
and vindictiveness as to cause that other 
person’s death almost on the spot, that act 
must be held to have been done with the 
knowledge that it was likely to cause death ; but 
if the act is done without forethought, in the 
heat of passion and on a sudden quarrel, the 
offence committed is culpable homicide not 
amounting to murder. 7 W.R. Cr. 106. 


Culpable Homicide Not Amounting toMurdef 

— continued. 

{Zl)— Causing death by branding a thief— 
Dangerous Act. — Causing death by branding a 
thief without the knowledge that the act was so 
imminently dangerous that it would in all prob- 
ability cause his death, or such bodily inju^ 
as was likely to cause death, is culpable homi- 
cide not amounting to murder under s> 304, 
Penal Code. 7 W.R. Cr. 54. 

(38) — Grave provocation — Husband finding 
wife in adultery. — Where a prisoner stated that 
he did not suspect his wife’s fidelity ; that he 
left home on business ; that on returning home 
he saw what convinced him of his wife’s infide- 
lity ; and that, provoked at the sight, he killed 
both her and her paramour. Held, that ho was 
guilty of culpable homicide not amounting to 
murder, and that the case was one deserving 
lenient treatment. 8 W.R. Cr. 38. 

(39) — Grnue provocation — Husband finding 
wife in adultery.— persons stated that 
having caught the deceased in the act of having 
sexual intercourse with the wife of one oftbemi 
they killed him on the spot. Held that the grave 
provocation given reduced the crime from 
murder to culpable homicide not amounting to 
murder. 1 W.R. Cr. 17. 


(40) — Grave provocation. — The prisoned 

found the deceased lying in the same bed with 
their sister and ill-treated him, froni 
effects of which ill-treatment he died. HeM 
that the provocation was sufficiently gmve to 
justify a conviction of culpable homicide not 
amounting to murder. 4 W.R* Cr. 38 ; 6 V • 
R. Cr. 42. 


{iU— Hasty and fatal blow.^A pnsoner, 
who struck the deceased a hasty but fatal 
blow with a stick in his hand at the time o 
abusing his mother, was held guilty of „ 
homicide not amounting to murder. 1 «.»• 
Cr. 23. 

Sudden fight.— k person charged with 
murder, while smarting under a severe blow 
from a stick in the midst of a sudden hghc, 
and possibly apprehensive of future 
finding a knife at hand, took it up. and in tnc 
mefge inflicted the wound which caused tne 
death of the deceased. Held that, under we 
circumstances, the accused was guilty, 
the Penal Code, s 304 of culpable homicide 
not amounting to murder. 24 W.R. Cp* 


m— Penal Code, ss. 302 and 30i-~Hurdet 
i culpable homicide not amounting 
rder. — .\n intention to kill in a c^ 
irder cannot be inferred when that ^ 
.ved. That the accused knew he was liiwiy 
cause the death may be inferred and, ii 
used knew that he was likely to 
,th, then, his act comes .“®.r . m 

□ of s. 300, 1.P.O., and not 
i02 and, therefore, s. 304 is the <mly 
.licable- U.B.R. (1892-1896). Yol. I. 211. 

14)— PctwJ Code, s. 30i-Culif>Je 

amounting to murder. — The to 

e did not find that the accused mtendea 
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Culpable Homicide Not Amounting to Murder 
— continued. 

cause death, nor was it found that the act was 
done with the intention of causing any particu- 
lar bodily injury such as the offender knew to 
be likely to cause death, nor that the offender 
knew that his act was so imminently dangerous 
that it must in all probability cause death or 
such bodily injury as was likely to cause death. 
In view of the facts above stated, the offence 
was held to fall under s. 304. I.P.C. U B R 
(1892—1896), Yol. I, 215. (3 A. 776, R.) ' ‘ ' 

(45)— Pe?ia/ Code, ss. 302, 30i~Unrder~ 

Culpable homicide not amounting to murder. 

Where a person struck with a lathee and killed 
a man being at the time under the bona fide 
belief that the object at which he struck was 

not a human being but something supernatural 
but, through terror, having taken no steps to 
satisfy himself that it was not a human being 
held that he was guilty of the oflence of culpable 
homicide not amounting to murder. A.W.N. 
1896, 163. 

{AQ)—Murder^Culpable homicide— Right of 
private dejence. — The verdict of the jury in a 
trial for murder was, that the accused fired the 
gun at the deceased under the reasonable appre- 
hension that his own life was in danger or that 
grievous hurt would be caused to him, but that 
though he honestly acted in self-defence, his act 
was in excess of what a prudent and reasonable 
man would have done under the circumstances, 
that the accused was guilty of culpable 

® amounting to murder. A.W.N. 
1882, 172. 

4~Sudden 

jight. Where the accused, ses’cii in number, 
entered a field in which deceased and his 
friends were working, with staves, some of 
them being iron-bound, in order by force to 
make them desist from cultivating the field, 
and a fight ensued in which the deceased re- 
ceived a latnee wound on the head at the hands 
of one of the accused, of which he died in a few 
days, held that as it was not in evidence that 
the accused desired or premeditated the death 
of the deceased, and as there was a fight in 
which the parties became heated with sudden 
passion, and the weapons used were not unusual 
and were not applied with unfair advantage or 
peculiar cruelty, the offence came within ex- 
cept. 4, s. 300, I.P.C. A.W.N. 1881, 156. 

304— Culpable 

homicide and murder— Provocation— Adultery. 

every killing is prima facie murder until the 
contrary is shown, and it is on the accused to 
8do\v that his act amounted to a lesser degree 
of crime. The fact that the accused found his 
wife whom he killed at midnight in his own 
house sleeping in the same room with a man 

suspected and whose 
X, forbidden, is a circumstance 

that raises an irresistible inference of grave and 
sudden provocation that reduces the offence 

8 A.Tal; 635f“°'- 

See Penal Code, s. 38, A.W.N, 1882, 23. 


Culpable Homicide Not Amountiog to Murder 
— concluded. 

See Plea of Guilty. 3 S.L.R. 58Cr.=2 

Ind. Cas. 372. 

See Sentence. Rat. Un. Cr. c. 735. 

See Verdict of Jury. Rat. Un. Cr. C, 

Cumulative Sentence. 

See Sentence. 

?ENALC0DE, s. 71, L.B.R. (1872— 

lo\)2)^ 168e 

Currency Note. 

I'ROI’ERTY, 2 Weir 664=7 

n*0« 233* 

Custody. 

See Escape from lawful custody. 

—Of minor— 6’(?6 ACT VIII OF 1890, 16 B. 
oOt • 

—Right of persons in custody to bo protected 
■—See BOM. ACT IV OP 1890. ss. 51, 52, 20 B. 

— And possession — See Master and SER- 
VANT, U.B.R. (1897—1901), Vol. I, 232. 

Custody of Children. 

—Right to custody of children — Custody of 
mother. — A mother cannot have a right to the 
custody of her legitimate children adversely to 
the father ; and the custody of the mother is 
ordinarily, the custody of the father and any 
removal of the children from place to place by 
the mother ought to be taken to bo consistent 
with the right of the father as guardian and 
not as a taking out of his keeping. 8 C. 969 = 

11 C.L.R* 6. 

—C^tody of illegitimate child.— T^he mother 
of an Illegitimate child has a natural right to 
Its custody which will bo regarded by the 
Court. 16 B. 307. ^ 

—Father's right to Custody-Legitimate 
children— English Law i^evious to statute 2 and 
^ .*f’’ father, if a proper person, can- 

not be deprived of his legal right to the cus- 
tody of his legitimate children of whatever ago, 

2 and 3 Vic*, c. 39, which gives a discretionary 
power to a Judge in England, has not been 
extended to this country; therefore, the law 
applicable to cases which occurred in England 
previous to the passing of that statute is ap- 
plicable here. 1 Hyde 99. 

Court— Question by 
Civil Court,— X father applied to a Criminal 
Court for the custody of his child, who was 
eleven years old and had always lived with the 
mother, and the Court ordered it to be delivered 
to the father* Held that the Court was wrong 
the question being one that ought to be decided 
m a Civil Court. 25 W.R. Cr. 35. 

'^^Sarding custody and guardianship 

Pro. Code (is98), 

ss. 144, 133, 2 Weir 66. ^ 
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CoBtody of Children — concluded. 

See Crim. Pro. Code (1898), s. 491, 11 
Bom.L.R. 75 = 9 Cr. L.J. 214. 

See Maintenance, 4 C. 374, 19 M. 461 = 2 
Weir 621. 

Custody of Minor. 

See LettersPatent (Bom.), 1865, cl. 15, 

14 B. 555. 

Custody of Wife. 

See Maintenance. 4 P.R. 1906 Cr. = 4Cr. 
L.J. 73. 

Custom. 

(1) — Elements of valid custom. — Per Innes, 
J. — To constitute a valid custom it must be 
reasonable as well as certain and ancient, and 
it is not probable that any Court would hold 
that to be a reasonable custom, which requires 
the members of one section of the community 
to restrict themselves in their ordinary rights 
in recognition of the reverence due to a religion 
to which they do not belong and in which they 
do not believe. 6 M. 203 F.B.; 2 Weir 77. 

(2) — Penal Code, s. 494 — Proof of custennof 
divorce. — A custom to the effect that a marriage 
becomes void, if the husband says that he does 
not want his wife and she gives him back her 
tali, cannot be considered immoral. Where 
such a custom is alleged as a defence to a charge 
under s. 494, the accused should be allowed to 
tender evidence of such a cuAom. 1 Weir 568. 

See Bigamy, 2 B.H.C. 117. 

Customs (Inland) Act, N.W.P. 

See U.P. ACT, XIV OF 1843. 

Dacoity. 

See PENAL CODE, ss. 395, 396. 

(1) — Penal Cofle, ss. 24, 147, 391 — Intention — 

Dacoity. — Where the accused forcibly removed 
an ox and two cows, the property of the 
complainant (a Muhammadan), in order to 
prevent the butchery of the cattle, which the 
Hindu religion held to be a grossly outrageous 
act, held, that the accused was not guilty of 
the offence of dacoity, as there was no element 
of dishonesty in his conduct. 15 A. 22. [D., 

15 A. 299 ; Diss., 6 N.L.R. 17] . 

(2) — Pettal Code, s. 395 — Dacoity — Hindtts 
taking forcible possessiori of cows from Muham- 
madans. — When Hindus acting under a reli- 
gious motive attack a party of Muhammadans 
driving cattle in a public road, and take forcible 
possession of the cattle, they are guilty of 
dacoity ui^det s. 395, I.P.C. IS A. 299. (15 A. 
22, D.) 

(S) PenalOode, s.396 — Scope. — S. 396 is not a 
-section creating a separate and distinct offence. 
It merely provides a particular punishment for 
those who conjointly commit dacoity in the 
course of which murder is committed. To estab- 
lish a hability to the punishment provided by 
the section, it is necessary to prove that the 
person said to be liable was one of those who 


Dacoity — continued. 

were conjointly committing dacoity and was 
present when the act of murder in the dacoity 
was committed. 16 A. 437. [!'’•, 15 P.R. 1901 
Cr.;D., 17A. 86=15 A.W.N. 12; Not F., 
P.L.R. 1900, 44 Cr.]. 

(4) — Penal Code, s. 396 — Dacoity with 
murder. — In order to convict a dacoit under 
s. 396, I.P.C, it matters not when in the commis- 
sion of dacoity a murder is committed, whether 
the particular dacoit was inside, or outside the 
house, where the dacoity was committed, or 
whether the murder was committed inside or 
outside the house, so long only as the murder 
was committed in the commission of that 
dacoity. 17 A. 86. [J^., P.L R. 1900, 44 Cr.; 
R., 6 Bom. L.R. 248J. 

(5) — Penal Code, ss- 34, 397 — Ca'ifsiug 
grievous hurt in course of dacoity — Liability of 
dacoits who have not caused the grievous hurt.^ 
The words ^ “such offender ’’ in s. 397 include 
any person taking part in the dacoity, who, 
though he may not have himself struck the blow 
causing the grievous hurt, is nevertheless liable 
for the act by reason of s. 34, Penal Code. 21 A. 
263. \R., 1 L.B.R. 233; D., 3 L.B.R. 121; 
Overruled, A.W.N. 1899, 186, 28 A. 404 = 
A.W.N. 1906, 61 = 3 Cr. L.J. 322 J. 

16)— Penal Code,s. 396— Definition— D^oity 
ivith murder — Murder committed while droits 
were escaping.- Where, after the commission of 
a dacoity, in which, however, the dacoits, being 
interrupted by the villagers, did not get any 
plunder, and were attempting to escape, and one 
or mere of them, in order to facilitate the escape, 
attacked and killed one of the pursuing party , 
it was held that s. 396 did not apply, but only 
the person or persons actually 
the killing were liable therefor. A.W.N. 190o, 
47 = 3 Cf. L.J. 294. 

(7)— Penal Code, s. 397— Dacoity with use^ 
deadly xoeapons — Applicability of sectwn. 
Held, that s. 397 applies only to the actual 
person or persons, who, at the time of commit- 
ting robbery, or dacoity, may use any deadly 
weapon, or may cause grievous hurt to any 
person, or may attempt to cause death 
vous hurt to any person. A.W.N. 1906, 61 — « 
Cr. L.J. 322 = 28 A. 404. 

(%)— Penal Code, s. 400— Wives and 
tresses of dacoits— Liability.— The mere fa«t 
that some women are the wives or mistr^ses o 
dacoits does not render them liable alw w 
dacoits. Rat. Un. Cr. C. 863 = Cr. Rg. 26 
1896. 

{Q)~Penal Code, s. 400— Offence ut^ 
section, what constitutes. — In order to ®'“***° . 
conviction under s. 400, I.P.C., evidrace m 
be given of a gang of persons, of their - 

tion, and association for the purpose of 
tually committing dacoity and robbery. * **• 

N. 146. See, also, 27 C. 189. 

(10)— Tfte words “ conjoinily with 
more persons ” redundant in a charge of* ® 
words ** conjointly with five or more pe^^ 
were observed to be redundant in a Qharg®» 
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Dacoity — continued. 

inasmuch as the fact of five or more persons 
bemgconcerned is implied in the term “dacoity,” 
as defined in s. 391 of the Penal Code. 2 W.R 

Cr. Letters, 1. 

.. ^0O~What constitutes 

nabitually committing dacoity ”~Crim. Pro. 

Code, s. 423, cl. {2) — Evidence Act, I of 1872, 
— Evide-ice of other crimes ts evidence of 
bad character and inadmissible. — In a case 
under s. 400, Indian Penal Code, it must be 
proved that the accused belong to a gang 
which is consciously associated for the specific 
purpose of habitually committing dacoity. 
The associating and purpose of association 
may be proved by direct evidence, viz., that 
the accused met and determined to join 
together for the purpose of habitually commit- 

absence of direct evidence, 
the associating and purpose of associating may 
be established by proof of facts from which 
they may reasonably be inferred. Pefore the 
^rdict of the jury can be interfered with, the 
High Court must, under s. 423, cl. (2), Crim.Pro. 
Code, be satisfied that the verdict is erroneous 
owiug to the misdirection by the Judge or to a 
misunderstanding on the part of the jury of 
the law. as laid down by the Judge. Quiere ; — 
Whether evidence to show that the accused 
bad committed crimes other than dacoities 
would bo relevant to a charge under s. 400, 
I.P.C. Such evidence is really evidence of bad 
character and is excluded by s. 64, Evidence , 
Act, and the bad character of the accused is not 
a fact in issue. If the accused or groups of them i 
had been concerned in a large number of ' 
dacoities in a comparatively short space of 
time, it might be inferred that they were 
members of a gang associated for the purpose 
of habitually committing dacoity. 5 M.L.T. 
100 = 32 M, 179 = 9 Cp. L.J. 867 = 2 Ind. Caa. 

(12)— Permf Code, $. 390^Robbery— Claim 
of right. — 'However erroneous a claim of right 
may be, if in fact the conduct of the accused 
was solely induced by a bona fide belief in such 
claim, a charge of robbery cannot be main* 
tamed. If a person has violated the orders of 
a Civil Court, or, acting under an erroneous 
notion of his right, has used force, or otherwise 

a breach of the peace, there are 
sulhcient ways in which the authority of the 

#Vi! be vindicated, and the breach 

of the public peace or the use of force to private 
^rsons adequately punished ; but to go further 
an this, would be to distort every instance 
ot trespass or assault in assertion of the rights 
4 uf ^ of robbery or dacoity. 

1 Weip 443 = 3 M.H.C. 254. 

395— Dacoity— Duty of 
3^ge tn cases of dacoity.— In cases of dacoity, 

ahould explain to the jury with 
Bi^ciont clearness that, unless they are satis- 

were five or more persons com- 
an.1 robbery or that the persons present 

commission of the robbery 
persons, there could be 
®®eity. Where six persons were charged 

105 


I Dacoity — continued. 


7hlt acquitted two of 

hv distinctly instructed 

I b) the Judge that, if they found that the 
robbery was committed by less than five per- 

the Judge has mis- 
directed the jury ano the conviction on the 
^arge of dacoity should bo set aside. 1 Weir 

(14)— P^ia^ Code, s. 396~Dacoitjj with 
murder-Form of charge. —Where, the com- 
mission of dacoity, one of the dacoits commits 

tbp'd persons committing 

the dacoity should be charged under s. 396 and 

should not be charged with dacoity and murder. 

The proper course is to charge the prisoners as 

Ind tWf • *. ' committed dacoity 

and that, in the commission of such dacoitv 

murder was committed by one of the number! 

and that you have thereby committed an offence 

Weir M7 ^ s- 396 of the Penal Code. ’ ’ 1 

(15) — Grievous hurt no evidence whether ac- 

ciwed caused— Conviction, amendment 

of— Penal Code, ss. 34, 392. 394 , 395, 397.— 

The prisoner and another attacked a man and 
teat him with /rtf/iis. There was ho evidence 

them it was who struck the blow 

question was 

whether the prisoner could be properly convicted 
under s. 397, Indian Peuil Code, that 

tl^ punishment provided by s. 397 can be in- 
flicted only on the person actually causing 
grievous hurt, and noton a person who might 
be liable for grievous hurt committed by another 
only in virtue of s. 34 of the Indian Penal Code, 
y/e/a, therefore, that the prisoner was not liable 
to enhanced punishment under s. 397. g 397 
does not create a substantive offence, and a 
1 therefore, should not frame a charge 

under that section but under s. 392 read with 

LTb " ox® 

(16) — Penal Code, s. 396— Dacoity in the 
course of which murder is committed.— li a 
dacoit in the progress, and in pursuance, of the 
comm^sion of a dacoity, commits a murder, 
all of his companions who are participating in 
the commission of the same dacoitv may be 
convicted under s. 396. Indian Penal Code, 
although they may have no participation in 
the murder beyond the fact of participation in 
the dacoity. P.L.R. 1900, 44 Cp. 

,, (jV— Jobbery joith murder, when— Penal 
Code SS.37, III, 149 ^ 396'.— Robbery with 
murder* when committed conjointly by five or 
more persons, is more than robbery, and 
amounts to da^ity with murder and is punish- 
able with death. L.B.R. (1893— 1900), 194. 

337— Only some dacoits 
aimed with deadly toeapons.— The punishment 

provided m s. 397 of the Penal Code applies 

1 persons taking part in a dacoity, 
who themselves use deadly weapons or cause 
grievous hurt. The other dacoiis who may be 
l:ablc only by virtue of s. 34 of the Code are 
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Dacoity — continued. 

not liable under s. 397, but only under s. 392 
or 395. A.W.N. 1899. 186=28 A. 404 (N.) 
(21 A. 263, Diss). [F., 3 O.C. 263, 28 A. 404 = 
A.W.N. 1906, 61 = 3 Cr. L J. 322] . 

(ig)~Asseinbly with object of committing da- 
coity — Admission. — The members of an unlaw- 
ful assembly were held to be guilty of an 
offence under s. 402 of the Penal Code, on their 
own admission that they not only knew that 
the assembly was an assembly for committing 
dacoity, but also that all the members (includ- 
ing themselves) composing it lived on the 
proceeds of dacoity, and had no other means of 
living. 7 W.R. Cr. 97. 

(20) — Robbery with violence — Penal Code, 
s. 395— Creating fear of hurt.— A. body of men 
who attack and plunder a house by the mere 
fact of the proprietor’s family having been able 
to make their escape a few minutes before the 
robbers forced an entrance are not taken out of 
the purview of s. 395, Penal Code. If the 
robbers cause or attempt to cause the fear of 
instant hurt or of instant wrongful restraint, 
the section will apply. 7 W.R. Cr. 3S. 

(21) — Participation in dacoity — Persons 
found in possession of property. — The presump- 
tion where persons are found within six hours 
of the commission of a dacoity with some of 
the plundered property in their possession is 
that they arc participators in the dacoity, and 
not merely receivers. 3 W.R. Cr. 10; 5 W. 
R. Cr. 66. 

(22) — House-breaking by night. — Five armed 
men were discovered committing an act of 
house-breaking by night. One of the party 
was engaged in cutting a hole through the 
wall, while the others stood on guard. When 
the alarm was given, the neighbours ran up, 
and one of the robbers cut down one of the 
villagers. He W that the crime of which they 
were guilty was house-breaking by night, and 
not dacoity. W.R. 1864 Cr. 39. 

(23) — Elements of offence, — In a case of 
dacoity, the Judge should direct the jury to 
convict only if they find that all the prisoners 
had the intention of causing wrongful loss to 
the prosecutor or wrongful gain to themselves. 
W.R. 1864 Cr. 8. 

(24) —Definition of — Plunder'. — The definition 
of dacoity in the Penal Code is so wide as to 
extend to what would have been treated as 
cases of plunder under the old law. 3 W.R- 

Cr. 60. 

(25) — Deadly weapon used in dacoity or rob- 
bery — Penal Code, s. 397. — A conviction under 
s. 397, Penal Code, for using a deadly weapon 
during the commission of robbery or dacoity is 
good, irrespective of the number of thieves, be 
it five or under. 2 W.R. Cr. 49. 

(26) — Gang of dacoits — Penal Code, s. 400 , — 
In a charge under s. 400, Penal Code, the 
prosecution should establish that there existed, 
at the time specified, a gang of persons asso- 
ciated together for habitually committing 
dacoity, and that the accused was one of the 
^ang. 23 W.R. Cr. 18. 


Dacoity— concluded. 

See ABETMENT, 25B. 90 = 1 Bom. L.R. 663, 
A.W.N. 1903, 2. 

' — Identification of accused in case of dacoity 

' —See ACCUSED PERSON, 3 O.C. 72. 

i See ACT XXI OF 1879, 37 P.R. 1881 Or. 

See CHARGE. 17 B. 369. 

Grim. Pro. Code (1898), s. 56, llW. 
R. Cr. 20. 

See Crim. Pro. Code (1898), s. 237 (1) 
Rat. Un. Cr. C. 34. 

I See Crim. Pro. Code (1898), s. 423, cl. 2 
2 Weir 517. 

See Jurisdiction of Criminal Courts, 

. 9 A. 523. 

, —Murder by one of the dacoits — Liability 
of other dacoits — See MURDER, C Bom. L.R» 
i 248. 

See Penal Code. 8s. 391, 392, 7 M.L.T. 340. 
See PENAL Code, s. 397, 16 C.P.L.R. 97. 
See PENAL Code, s. 400, 18 P-L.R. 1910 Or. 

See Reference to High Court, lO Bom. 

L. R. 632 = 8 Cr. L.J. 143. 

See theft, 5 C.W.N. 372. 

Daffadar. 

See Ben. ACT VI OP 1870. s. 39, cl. (2). 

! 12 C.W.N. 367 = 7 Cr. L.J. 188 = 35 C. 361. 

Damages. 

See COMPENSATION. 

See Malicious Prosecution. 

(1) — Suit for damages for malicious prosecu- 
tion — Conviction by a Criminal Court bars sitcn 
suit, — A conviction by a Criminal Court, even 
though afterwards reversed on appeal, is evi- 
dence that the complainant had reasonable 
probable cause for prosecuting the accu^ » 
and, when there has been such a conviction, 
a suit for damages for malicious prosecution 
will not lie, save in very exceptional circom- 
stances. 2 L.B.R. 111. (13 W.R. 276, 8 

M. H.C. 238, 21 A. 26, R.). 

(2) — Swif after criminal prosecution for 
cheating, ending in return of money by Crtm^ 
nal Court as compensation — Whether sun aju 
receipt of vumey would lie for davu^es. 
Magistrate convicted a person of cheating, aim 
ordered the money which had been 

by it to be returned to the plaintiff. A 
latter then sued the defendant in the 8m 
Cause Court for the value of the beats . 
damages for non-delivery of the boats, but 
was dismissed. 18 W.R. 247. 

(3) — Ryurj/ to reputation- Malv^ 
tion. — Damages will be given if injury 

to one’s reputation by maliciously proseonnng 

him. 7 W.R. 117. 

(4:)— Injury to personal honour ondcharac^^ 
—When a conviction is reversed on 
the party himself is released from confinemcii»t 
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■Damages — concluded. 

a suit against the complainant for damages to 
the personal honour of the accused will not lie, 
unless the accused can prove that the cora- 

*‘®‘'‘sonable and probable cause 
for the prosecution. 13 W.R. 276. 

{5}~:Renwte7iess of -Suit for trespas^Ex-- 
of cr%t)nnal proceeditu/s.— The plaintiffs, 
as the agents of the hereditary durmakurtah 
Of a ^goda, sued the committee of the District 
appointed by virtue of Act XX of 1863, and 
their servants, for a trespass by the defendants, 
in forcibly dispossessing them of the pagoda 
and the property therein, and for the wrongful 
removal and the retention of the property, 
alleging that the defendants were punished 
criminally for the trespass by the Magistrate, 
WHO, after enquiry under ss. 318 and 319 of 
the Criminal Procedure Code, restored the 
possession of the pagoda to the plaintiffs. The 
damages claimed were, besides other things 
the amount of counsel’s and vakil’s fees in the 
criminal proceedings. Held that the expenses 
incurred in the criminal proceedings instituted 
y the plaintiffs wore not recoverable as 
damages, such damages not being directly 
traceable to the wrong and not being its 

necessary consequences. 4 U.H.C. 

(6) Loss of profits from uon-cultivation — 
Magistrate s order as to possession— Disputed 
^^esston— Non-cultivation— Crim. Pro. Code, 
1074. s. 531.-— In a dispute regarding the posses- 
* certain laud, an order was passed under 
Code of Criminal Procedure, for- 
bidding both the plaintiff and the defendant 

with the land until either 
established his title in a Civil Court, in conse- 
quence of which it was not cultivated in the 
su^eding year. Held, that the damages did 
not result from the defendant’s act, being the 

Magistrate. 

Dancing Girl. 

See Prostitute. 

See Prostitution. 

See Penal Code, ss. 372, 373 . 

Danger. 

ACT IX op 1890. s. 101. 13 P.R, 1906 
Cr. L.J. 81 = 69 P.L.R. 1907. 

Deadly Weapon. 

See Penal Code. s. 148, 15 a. 19 . 
IN^^^WerYO.’^ weapons-5ee Riot- 


Deaf and Dumb Peraon. 

See Accused Person. 

See Grim. Pro. Code (1893), ss. 340, 341. 

^^^^-Potvers 

committ«A^^^‘ ® Deputy Magistrate 

receSit • ‘^® who had been until 

and who was deaf 

dumb and could not be made to understand 


Deaf and Dumb Person— concluded 

“i* 

s. 341 to the High Court held th^f 
not contemplate that the S^ion^ trlrT . 1 ,° n 

ThTHT/h Coft wRh 

bA lit- consider whether any benefit will 

I such trial.° 2^01^368 

od is charged with an offence, the Judge should 
proceed with the trial, and if he considered 
that the accused had nob understood the nro 
ceedmgsand the trial resulted in convictfo^ 
the case should be reported. A.W.N. 1881, 15 .’ 

^3)— Crim. Pro. Code (167:,^) s I 

and du,nb accused. -Held- ihat the 

the accused, on account of her being deaf ind 
dumb, was not a ground for refraining from 
passing sentence on her, if there was 

to doubt , the guilt of the aceuLd o/ihaT fhe 

snn ^ ^sponsible for the act by rea- 

son of understanding the nature and const 
quences of it. A.W.N. 1881. 54. ®' 

iS^e ACCUSED Person, 7 N.w P a 

W.N. 1881 . 15. A.W.N. 1881 54 4 sim’ ^ 

R, 296, 2 Weir 402. 2 Weir 403-6 n' 

App. 7. 37 P.R. 1889 Cr. M.H.C. 

See Crim. Pro. Code (1898), S 340 8 

L.I%7“™' 3 Bom. 

Death. 

See CULPABLE Homicide. 

See Murder. 


--Death caused by an act criminal in itself— 
ivWiout permUsioncase in which death t 

if “"‘"f } 

Sn :Ut"oTh.Vut?^0"4 rdo;s‘'’%‘’“'’™- 

into the listut all, and si 304-A 

336 apply only to acts done wittut a'nfcrimi 

toXtr7c?ma“|- orders 

ldle”^f t“he“ intentiofor knmfl! 

S?t eP" 
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Death — concluded. 

—Death of one of the parties, before the 
termination of proceedings — See CRIM. PRO. 
Code (1898), s. us (l, 4, 5, 6), 2 C.L.R. 264. 

— Death of appellant pending appeal.— See 
Grim. Pro. Code (1898), s. 431, Rat. iJn. 

Cr. C. 707. 

Death by negligence. 

See Grievous hurt, 3 A. 776. 

Debtor. 

See Debtor and Creditor. 

— Forging release to screen himself from 
liability to pay the debt — See FORGERY, 11 
M. 411 = 1 Weir 549. 

— Removal of property without consent to 
satisfy one’s own claim — See THEFT, 18 A. 

88 . 

—Creditor taking debtor’s property to en- 
force his claim— See THEFT, 22 C. 869, 1017, 

1 Weir 405. | 

Debtor and Creditor. 

^Act II of 1899 {Stamp), ss. 62 (2) (5), 

64 (c) — Entry in account book made by debtor > 
—Pl money-lender and cloth-seller, being illite- 
rate, kept a register divided into columns, in 
which his customers used to make or caused to 
be made entries of the loan taken or purchases 
made by them. They also noted or caused to 
be noted in the book the payments made by 
them. A pleader, who owned him a sum of 
Rs. 90-2-0, paid this sum, and caused his clerk 
to enter in the column of remarks in the ac- 
count book with reference to this payment, a 
note to the effect that the full amount had 
been repaid. No receipt for money paid was 
asked for. Held thafe the money-lender could ; 
not be convicted cither under s. 62 (1) (6), Act 
II of 1899, as the entry was not made by the 
accused, or under s. 64 (c) of the commission 
of “any other act calculated to deprive the 
Government of anv duty ” under the Act. 
A.W.N. 1903, 173. 

See Criminal Breach of Trust, 135 P. 
L.R. 1901. 

See Penal Code, ss. 379, 403, 406 and 411, 

6 Bom. L.R. 1093. 

See PENAL CODE, ss. 422, 511, 28 C. 314 = 

5 C.W.N. 174. 

Debutter Estate. 

See Dispute as to possession of im- 
moveable property, 10 C.W.N. L088 = 4 
Cr. L.J. 2l5. 

Declaratory decree, Suit for. 

— Orders of Criminal Court — Order as to 
nuisance — Suit to set aside order of Magistrate 
wider Act XXV of 1861, ss. 308 to 315— Juris- 
diction of Civil Court. — The plaintiff built a 
bridge over a certain khal (canal), which was 
removed by order of the Magistrate under 
Ch. XX of the Criminal Procedure Code ; the 
defendant, it wa.s alleged, set the Magistrate ; 
in motion. The plaintiff now sued the defend- 
ant for a declaration of his right to erect the 
bridge in question, and to have 'the order of tiie < 


Declaratory decree. Suit for — concluded. 

Iklagistrate set aside. Held that no such suit 
would lie. The Judge in the Court below held 
that a suit would lie to try the plaintiff’s right 
to erect a bridge over the khal. Held, on 
appeal, the suit ought to have been dismissed. 
6 B.L.R. 643 = 15 W.R. 293. 

— Declaratory suit to set aside award — See 
ACT I OF 1877, 15 W.R. 294. 

See ACT I OP 1877, s. 42. 17 B. 293, 5 C. 7 
= 4 C.L.R. 309, F.B., 17 W.R. 281, 22 W.R. 
329, 6 M. 176. 

Decree. 

See CONTEMPT OF COURT, 27 A. 380 = 2 
A.L.J. 18 = A.W.N. 1905, 10. 

— Order Jfor maintenance— Civil Court’s 
decree for restitution of conjugal rights— 
Maintenance, 27 A. 483 = a.W.N. 1S05, 54 
= 2 A.L.J. 160. 

Decree, Construction of. 

See Grim, Pro. Code (1898), s. 144, 2 Weir 
74. 


Defamation. 


See PENAL CODE, ss. 499, 500. 


(1)— Penal Code, ss. 499 and 500— Defama- 
tion, what constitutes . — The offence of defama- 
tion may be committed whether the eff^ 
mentioned in s. 499, Penal Code, as 
or probable, is produced or not- 1 Weir 57»* 

{‘I)— Penal Code, ss. 499 and 500— Defama- 
tion, what cemstitutes . — To support 
defamation, it is not necessary to show that 
the character of the person defamed as being 
actually injured. It is sufficient to show tha 
the person making the imputation intended o 
has reason to believe that the defamatory words 
would have that effect. 1 Weir 575. 


Penal Code, s. 499, Exception 9 
Defamation, what amounts to . — At a 
of the villagers held to arrange for the perionn- 
ance of the “ Pattabhishekam” ceremony pi 
the reading of a “ Puranum,” the accvwed ^la 
of the complainant, the spiritual head 
Vaishnava sect in the village that the mem 
of the complainant’s house should 
invited to assemblies for being sbo^ . 

respect as they were unworthy. Held tfaa 
words were not defamatory and that, 
defamatory, the accused was protected / 
exception 9- 1 Weir 613. 

(4)— CivifsMif for damages— Law 
-Penal Code, ss. 499, SOO.-’Ihe P^nciplj 

embodied in the Penal Code regarding d^nma 
tion are well adapted, to supply the 
which the liability or otherwise ofd^end^ 
to civil suits should be decided. De 
statements contained in a 
judicial proceedings are not absolutely p 
ed. The English Law of ‘ie*'™**?®** 
not be applied. 3 A. 815. [B.. 6 • 

A.W.N. 53. 10 M. 28, , f B-B- 

97, 23 C. 867, 26 C. 653, 22 A. 234, 

265 , 29 A. 685=4 A.L.J. 605 = 6 Cr. L-L 1^' 

= A.W.N. 1907, 235]. 
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SOO^Proof of 

^wltcatwH.— -Where a charge was amended on 
motion of the accused and the charge, as 
amended was to the effect that the publication 
w a defamatory matter was by handing over the , 
^nuaenpt to the printer for being printed, , 

prosecution had sufficiently ' 
proved the publication by the production of the ' 

admissible ! 

ht have known that 

je would bo required to produce the original, 
not produced it. 1 Weir 579. 

ta SOO—Sendbiff notice 

complaxnant containing defamatory matter . — 

sending of a notice to a person, albeit 

cannoftf^k ^ef^^matory nature, 

making or 

KowInL”* “i? ^P^tation intending to harm, or 
hlrZ ^S having reason to believe that it will 

■i. MS 


D6faniatioii— continued. 

^f defamation, it is not necessary to prove that 

actually suffered directly 
from the scandalous imputation 
accused. It is sufficient 
to show that the accused intended or knew or 

^he imputation 
ir^de by him would harm the reputation of 
the complainant. 6 N.W.P. 66. 

^e/rtnmtion Failure to prove making 

omission to prove the 

making and publishing of an alleged libel by the , 
accused is more than an irregularity. It is a 

conviction. 27 M. ' 

AJ8 = 2 Weir 408. 

{l)~Pena.l Code, s. 499^Defamation—Pub- 
wliat nmoMJi^ to.— Held, by the Full 
Boich (Duthoit, J,, dissenting) Where a 
^reon sends a notice in closed cover containing 
defamatory matter about the recipient of the 
notice, but which is not communicated bv the 

other person, it is not such a 
making or publication ” as could “harm” 
tne prosecutor in the sense given to that 
word in Expl. 4. Per Mahmood. J.— The 
words harm the reputation of such person*’ 
in the section mean imputation on a man’s 
character made and expressed to others, so as 
m lower him in their estimation. Anything 
which lowers him merely in his own estima- 
tion does not constitute defamation. But if it 
could be proved that the publication to the 
;prosecutor only was intended or calculated to 
provoke a breach of the peace, the libel would 
amount to a criminal offence, but not defama- 
tion. Per Oldfield, J . — The essence of the 
Offence of defamation in the Penal Code is the 
intention to harm the reputation, and that 
necessarily requires publicity to be given to 

The offence is not dependent 
on there being provocation to cau.se a breach of 

® peace, that offence being otherwise 

provided for in the Code. 7 A. 205, F.B. 
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Defamation— continued. 

oOO—Publica- 

twn Dictating defamatory letter to another.— 
Ihe dictating of a defamatory letter to a third 
person would amount to publication. 1 Weir 

(11) — Code, ss. 499 and MW—PubUca- 
Uon outside British India.— Where a letter 
containing defamatory matter was dictated to 
the writer m Trivandram, held, that the offence 
was committod in Travancore and not in British 
India. 1 Weir 579. 

(12) — Penal Code, s. 499— Original intention 
ofacciised not to publish, materiality o/.-Iii 
^der to sustain a charge under s. 499. it is not 
material, whether the accused originally intend- 
ed to publish the defamatory matter or not. It 

IS sufficient that he ultimately publishes it. 

1 W62r o60. 

Penal Code, s. 499 — Defamation — State- 
mentby accused in a criminal case in good faith. 

Where, m an application for the transfer of 
a crimimvl case, the accused in the present case 
(being the accused in that case also) stated that 
the complaint against him was instituted under 
the instigation of the complainant in the present 
case, for the purpose of prejudicing him in the 
defence to a civil suit which the latter had 
caused to be brought against him, held, that 
the statement did not amount to defamation, as 
tbe imputation was made in good faith for the 
protection of the interest of tbe person making 
It. The English Law would not be applicable 
VT ^ A. 234. [ft., 3 L.B.R. 262. 

L J- 197 

= 4 A.L.J. 605L 


{14)~Pennl Code, s. 499-Defamation— Ex- 
piessmal^e — Evidence of previous conduct of 
the complainant similar to the one alleged —The 
accused who wrote a letter to the Government 
of India, alleging that the complainant, aSub- 
Judge used abusive language to certain ros- 
pectaMe native litigants appearing in his Court, 
and that there were also other instances of 
similar treatment, was charged with defama- 
tion. The prosecution gave evidence to prove 

the charges contained in the 
alleged libel, the defendant was actuated bv 

*”*^*^® towards the complainant. Held, 
that the accused was entitled to let in evidence 
and to elicit that the complainant had, on 
other oc^stons, used abusive language to 
natives who had to appear before him. as it 
related to the question of the complainant’s 

reputation, which the accused had harmed, 
and as the malicious intention or otherwise of 
the accused should be gathered from the docu- 
ment as a whole. 7 A. 906. 

r 

z> Code, s. 499, excep. 8— 

Privileged communication— Oood faith— Evi- 
dence Act, s. 105— Burden of proof — Cross 
examir^iion of complainant — Practice . — Two 
ingredients are essential to the establishing of 

m excep. 8 of s. 499, I.r.O.: 

Ui cnat the accusation mu.st bo made to a 

is authority over the party accused ; 
and (2) that the accusation must be preferred 


1675 


THE ALL INDIA DIGEST. 


1676 


Defamation — continued. 


Defamation — continued. 


in good faith, that is to say, with such reason- 
able care and attention on the part of the person 
making it, in first satisfying himself of the 
truth and justice of the charge, as an ordinary 
man should be expected to exercise. S. 105 of 
the Evidence Act throws upon the accused the 
burden of proving the existence of circum- 
stances bringing the case within Excep. 8, 
s. 499, I.P.C. ; the Court, under that section, 
should presume liriina facie the absence of such 
circumstances. I.i?., 10 A. 425, 17 B. 573.] 
The counsel for the accused, in a defamation 
case, when the accused wants to bring in evi- 
dence to prove the truth of the defamatory 
matter, should distinctly and separately cross- 
examine the complainant on all the matters 
upon which evidence is intended to be brought. 
If he fails to do this, it is a subject for serious 
consideration whether he should besubsequently 
allowed to tender proof, a.s to the material 
incidents of which he has not cross-examined ? 
6 A. 220. 

(16) — Penal Code, s; 500— Defamation — 
Privileged communication — Express malice . — 
Where the accused told a friend of his, and 
subsequently, at his instance, wrote to the 
superior officer of the complainant, to the effect 
that the complainant and his friend’s wife had 
been seen behaving on a certain night in such 
a manner and under such circumstances as to 
render unavoidable the conclusion that acts of 
impropriety took place between them, and it 
was found that the accused honestly believed 
in the truth of the statements, held, that, in 
order to convict the accused, express malice 
should be proved for the prosecution. 11 
C.W.N. 390 = 5 Cr. L.J. 160. 

[M)— Penal Code, s. 499, exceps. ^ and 9 
— Privilege — Good faith — Public good. — The 
editor of a newspaper in commenting upon the 
appointment of the complainant, who had not 
passed the public-service examination, as 
required, by the rules prescribed by the Collec- 
tor, made the following remarks “ Has his 
(the complainant’s) oharacter been enquired 
into? Doe.s no one remember that this very 
man was sent by th^ Subordinate Judge ot,- 
Sholapur to be prosecuted ? Are not the pro- 
ceedings instituted by the Subordinate Judge to 
be found on the record ?” Although it was 
true that the complainant bad been charged by 
the Subordinate Judge before the Magistrate 
with misconduct in the performance of his 
duties, yet the District Judge had held that 
there were no grounds for the prosecution 
ordered by the Subordinate Judge. The 
accused was also shown to be aware of the 
withdrawal of the criminal charge and the rea- 
sons for the withdrawal. Held that, under 
these circumstances, the accused was not justi- 
fied in insinuating that the complainant was a 
person of doubtful character, b^use he had 
been criminally prosecuted, and that he was not 
entitled to the benefit of the second and ninth 
exceptions to s. 499. i B. 298. 

(18)— Code, s. 499, exeep. 9— Good 
faith. — The accused, who was watching a civil 
case on behalf of his partner, the defendant in 


the suit, informed the Judge that the com- 
plainant was tampering with the witnesses, and 
prayed, therefore, that the complainant might 
be ordered to sit in the Court. The accused 
was charged with defamation for this imputation 
and was fined Rs. 25. Held thAt the accused 
was not actuated by malice or bad faith in 
making the imputation, and that Excep. 9 of 
s. 499, I.P.C. , applied to the case. 9 B. 269* 
[R., 15 B. 351]. 

(19) — Goodfaith-On\js probandi — Act XVIII 
of 1862 — Penal Code, s. 499, excep. 9.— 
Act XVIII of 1862 refers only to the High 
Court in its original criminal jurisdiction, and 
does not apply to the Mofussil Courts. S. 27 of 
the Act requires proof of the existence of the 
circumstances relied on as a defence, before 
good faith can be presumed in a case of defa- 
mation. The onus of proving good faith is on. 
the person making the imputation. Before 
such a person can claim the benefit of excep- 
tion 9, s. 499, I.P.C.,, he must show that he 
has exercised due care and caution, i W.R< 
Cr. 22. 

(20) — Penal Code, s. 499, excep. 9 — Impu- 
tationmade in good faith for protection of one's 
oton interest. — In order to substantiate a defend 
under the ninth exception to s. 499, I.P.C.. it 
is sufficient for the accused to show that be 
made the imputation in good faith for the 
protection of his interest. It is not necessary 
fpr him to substantiate his imputation. Any 
one, in the transaction of business with another, 
has a right to use language bona fide, which is 
relevant to that business, and which a due 
regard to his own interest makes necessary* 
even if it should directly, or by its conse- 
quences, be injurious or painful to another ; 
and this is the principle on which privileged 
communication rests; butdefamatory commeoto 
on the motives and conduct of a party with 
whom he is dealing, do not fall within that 
rule. The complainant and another were the 
owners of a steamship mortgaged by them to the 
Bank of Bengal. In March 1890, the complain- 
ant desired to send the vessel to Jeddah with 
pilgrims and freight, and he agreed, with 
the accused, the Agent of the Bai^, that he 
would have the vessel docked and paj the 
Bank Rs. 3,000, if the Bank would allow her 
to go upon this voyage. The complain^t 
was, however, unable to get the vessel docked. 
Thereupon the accused insisted on payment of 
Rs. 5,000, instead of Rs. 3,000. before allowing 
the vessel to go to Jeddah. The complainant 
and his partner agreed to pay Rs. 5,000 on the 
3rd April, 1890. In payment of this snm, 
complainant subsequently tendered Rs. 

in cash and a cheque for the balance. The 
accused refused to accept the cheque, and 
required the whole amount to be paid m cas 
on the 9th April, on which the vessel sta^ 
on her voyage. The sum was to be paid 
freight and passage money collected by t e 
complainant. The payment was, however, n 
paid as promised, notwithstanding frequeu 
demands for the same. Thereupon, the aceww 
wrote to the complainant's partner to the eCoc * 
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that the complainant had misappropriated 
Rs. 6,000 and was keeping out of the way, and 
that he should recover the money and pay it 
according to his promise. Held that, in 
writing that letter, he acted in good faith and 
for the protection of the Bank’s interest and 
that the case, therefore, was covered by the 
provisions of exccp. 9 to s. 499. I.P.C. Held, 
also, that it was not necessary for the accused 
to substantiate his imputation, and that it was 
suffioicnt to prove that he had good reason to 
believe what he stated to be true. 15 B. 3Si. 
CR., 17 B. 573, 19 B. 340]. 

(21) — Penal Code, s. 499, exception 9 — 
Defamatory statement for protection of 
oyie's oion interest, — The head of the caste 
to which the complainant and the accused 
belonged had prohibited the other members of 
the caste from holding intercourse with the 
complainant, the violation of which might 
have subjected the offenders to caste penalties, 
but the complainant was not declared out of 
caste. The complainant’s niece, in ignorance 
of the prohibition, invited the complainant 
who was also ignorant of is, to a family 
ceremony The accused to whom the sentence 
of the headmen was known, observing the 
complainant among the guests, asserted that 
she had been put out of caste and insisted that 
she should retire. In making this imputation, 
they wore not influenced by any personal malice 
towards the complainant. Held, that their 
statement was only inaccurate and not untrue, 
and that their conduct proceeded from a desire 
to secure themselves and their feUow>guests 
from caste inconveniences. 1 Weir 609. 

(22) — Penal Code, s. 499, exrep. 9, ill. {a) — 
Defamation — Statement made to protect one's 
own interest —Action for special damage . — 
Where a letter, written by a creditor of a firm 
and circulated amongst other persons who 
dealt with the Siimc firm, contained a state- 
ment that one of the members of the firm 
had filed a petition for insolvency, with the 
object of collecting the outstandings and 
defeating the creditors of the firm* held, 
that the statement came under exception 9, 
ill. (a) of s. 499, the evidence having shown 
that the letter was written with the intention 
of protecting the writer’s own interest, and 
in a manner which was honest and bona fide. 
The libel made against the firm can be far more 
properly dealt with in the Civil Court, than in 
the Criminal Court, because it is a specific 
allegation with respect to the complainant’s 
business, which, it is said, has caused special 
damage by reason of the injury indicted on 
that business. A libel of this kind which is 
analogous to an action on a case for special 
damage is far more properly dealt with in the 
Civil Courts than in a criminal prosecution. 9 
C.W.N. 195 = 2 Cr. L.J. 47. 

(23) — Privilege — Penal Code, s. 499, exceps. 8 
and 10 — Detier written to protect religious 
interests of writer. — A letter written by a 
Brahmin to the Brahmin community of the 
neighbourhood, with a view to obtain their 
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j decision on a matter affecting his own religious 
interests and that of the Brahmin community, 
i if written in good faith, falls within exceps. 
8 and 10 of s. 499 of the Penal Code. 8 B.U. 
C. Cr. 168. Ci?’., 22 C. 46 ; D., Rat. Un. Cr. C. 

1 474]. 

I (24) — Proof of good faith Ui a complaint 

I for — Penal Code, s. 499, cxcep. I (^). — In a 
I complaint for defamation of character, whether 
j the imputation is true or not, it is clearly open 
I to the accused in a criminal trial to prove that 
1 the allegation ho made was true. If found to 
■ be untrue, his persisting in the imputation will 
be evidence of malice and useful to the Court 
, to decide on the proper penally. If true, the 
accused might be protected by e.xcep. 1 (6), 

I s. 499, Penal Code, which expressly states that 
the question whether or not it is for the public 
I good that the imputation shall be published is 
) a question of fact. 1 L.B.R. 139. 

(25) — Good faith, how determined. — In an 
' action for defamation, the proper question for 
I the purpose of ascertaining the good faith of 

the accused is, not whether the allegations 
made by him arc true, but whether he had, 
after due caro and attention, good reason for 
nelieving them to be true — Per PUINSEP, J. 

1 Qutere : — \Vhcther.*the state of the law regard- 
ing the rule of evidence with respect to general 
and special exceptions in criminal trials is the 
same, in the Presidency towns as in the 
mofussil. 4 C. 124 = 3 C.L.R. 122 (14 W. R. 

Cr. 27, 9 B.K.C. 451, R.). [R.. 15 B. 351J. 

(26) — Defamation — Good faith — Justifying 
occasion — Onus — (a) Although the onus is not 
on the accused in every case of alleged defama- 
tion to prove good faith, still, in a case where 

i the accused imputed to the complainants parti- 
cular criminal acts, which injurious charges 
were capable of proof, the accused would have 
to show affirmatively as a matter of defence, 
that he came within those exceptions in s. 499, 
involving good faith. (6) Where the occasion 
is pleaded by way of justification and excuse, 

I the question whether or not the occasion gives 
the privilege, is one of law for the Judge, but 
&his is. at best, aqualifiod protection dependent 
' on the question whether the publication has 
been made in good faith, which is a question 
of fact. 9 B.H.C. 431. 

(27) — Penal Code, s. 499 — Defamation — Good' 
faith — Publication to more persons than neces- 
sary. — A woman having left her first husband 
and contracted a secret pat marriage with 
another, the then Swami of the community to- 
which the parties belonged, declared the con- 
nection adulterous. Some years after, another 
Swami of the community declared the second 
marriage valid. Certain members of the com- 
munity, however, disapproved of this action 
of the Swami and addressed to him several 
communications which elicited no reply from 
him. Thereupon, twelve of the villagers of the 
place published in a newspaper a notice which 
began by saying that “Jingowda (the second 
husband) having kept a concubine by name 
Uma (the complainant) has had offspring bjr 
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her.” For these statements, the accused were 
convicted of defamation. Held that the con- 
viction was proper, for, conceding that the 
allegations were made for the benefit of a por- 
tion of the public, still, the accused had no 
privilege to disseminate them to a circle of 
readers wider than those who could possibly 
be interested in the allegations. 3 Bom. L.R. 
188. 

(28) — Penal Code, s. 499, excep. 9 — Defama- 
tory statements made to accused's solicitor . — 
Where a defamatory statement is made by a 
client to his solicitor, it may be that the same 
amount of care and attention should not be 
expected as when the statement is made to a 
stranger ; and in deciding the question of the 
client’s honest belief. theCourt should consider 
whether he made the statement to protect his 
own interest. Where the charge made, how- 
ever, is reckless, and the evidence in the case 
clearly shows that the accused levelled it at the 
complainant without the slightest ground and 
without honestly believing that it was true, 
there is justification to hold that there was no 
good faith in making the statement. 5 Bom. 
L.R. 122. 

(29) — Republication of defamatory matter 
already published — Penal Code, s. 499. — The 
Indian Penal Code makes no exception 
in favour of a second or third publica- 
tion of a defamatory statement as compared 
with the first ; such an exception would obvi- 
ously be made a means of defeating the 
principal provision of the law of defamation. 
In England it is not allowed to a defendant to 
prove that a statement similar to the one for 
which he is indicted, has been previously pub- 
lished by persons who have nut been prosecuted,; 
and the repetition of a common rumour, bow • 
ever prevalent, is not received as an excuse for 
its further promulgation ; nor, according to the 
English law, is the recovery of damages against 
one journal accepted even as mitigation in an 
action against another journal for a repetition 
of the libel. 12 B. 167. 

(30) — Penal Code, s. 499, exceps. 3, 6, 9, 
ss. 500 and 52 — Defamation — Right of fair 
comment — Malice — Good faith. — The word 
** malice,” in the legal use of that term, is not 
limited to hostility of feeling, but by virtue of 
its etymological origin, extends to any state of 
the mind, which is wrong or faulty (whether 
evinced in action by excess or defect) such as 
would be unjustifiable in the circumstances, 
and incompatible with thoroughly innocent 
intentions. It is not necessary that such 
impropriety of feeling should in all cases be 
established by evidence extrinsic to the 
comment, which is the subject of the com- 
plaint. For, whether fair comment is to be 
regarded as following under a branch of the 
law of privilege or nOt, it cannot excuse an 
injury, arising not from the mere act of 
criticism, but from a state of mind in the 
critic, wUch is in itself unjustifiable. And the 
excuse may be so forfeited, either by reason 
of an evil intent in him or by reason of mere 


recklessness in making an unwarrantable as- 
sertion. For, then, the comment would not be 
fair comment at all. The right of fair comment 
involvestwo essentials: first, thattheimputation 
should be comment on the work criticised, and 
second, that it should be “ fair,” that is to say, 
if it professes to be an inference drawn from 
the contents of that work, it must be an 
inference, which it is possible to draw therefrom. 
Good faith requires not logical infallibility^ 
but due care and attention. But how far 
erroneous actions or statements are to be im- 
puted to want of due care and caution must, 
in each case, be considered with reference to 
the general circumstances and the capacity 
and intelligence of the person, whose conduct 
is in question. It is only to be expected that 
the honest conclusions of a calm and philoso- 
phical mind may differ very largely from the 
honest conclusions of a person excited by 
sectarian zeal and untrained to habits of precise 
reasoning. At the same time, it must be borne 
in mind that good faith in the formation or 
expression of an opinion, can afford no protec- 
tion to an imputation, which does not purport 
to be based on that, which is the legitimate 
subject of public comment. The object of 
exception 6 to s. 499 of the Penal Code is tl^t 
the pulic should be aided by comment, in 
judgment of the public performance submitted 
to its judgment. Comment otherwise defama- 
tory is justified on this ground alone. The 
comment must, therefore, make it clear to the 
public that decision is invited, only on such evi- 
dence as is applied by the public performance. 
It follows that an imputation on an author 
made by a critic, without reference, exprei® or 
implied, to the work under criticism, if ^ 
terms so general as to be capable of conveying 
an unfavourable impression of him, apart from 
what appears in his work, cannot be justified 
by the critic, on the ground that his intention 
was to base his imputation solely on the work 
reviewed, and that he had in his mind passages 
therein supporting the imputation. 
ponsibility of the critic is to be ^ 

the effect, which his comment is calculatea 
to produce, and not by what he says wM 
his intention. It is not enough that be shoul 
intend to form his opinion on the work tefore 
him; he is also bound , in the words of tw 
exception, to express his opinion T^th due ca 
and caution, and to give the public no 8^^^° 
for supposing that he is speaking of 
but the performance submitted to ito judg- 
ment. 9 Bom. L.R. 230=5 Cr. L.J. 237=ai 
B. 293. 

(30-a) — Defamation — Comments on 
public men — Proof of malice * — 
has a right to comment on those acts of pu 
men which concern him as a subject “ 
realm, if he does not make his jj; 

cloak for malice and slander. A writer 
nubUo. paper has. the same right as * 

person, and it is his privilege, itindeedit 
his duty, to comment on the acts of ^ 

which concern not himself only^ 
concern the public, and the discussion ox 
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is for the public good. And where a person 
makes a public conduct of a public man the 
subject of comment, and it is for the public 
good, he is not liable to an action if the com- 
ments are made honestly and he honestly 
believes the facts to be as he states them, and 
there is no wilful misrepresentation of fact 
or any misstatement which ho must have 
known to be a misstatement if he had exercised 
ordinary care. Where the publication is of such 
a nature, or made under such circumstances 
facie to entitle it to be privileged, the 
onus of proving malice is on the plaintiff, and 
the evidence should raise a probability of 
malice, and be more consistent with its existence 
than with its non-existence. jSIalice or want of 
good faith may be shown either by extrinsic 
evidence or by the language used in the writ- 
ings complained of. 1 B.H.G. Ap. 85. 

(31) — Pennf Code, ss. 499, 500~Defamation 
by caste punchayat. — Where a caste punchayat 
resolved to put one of its members out of caste, 
and in order to fully effectuate their decision 
drew up a letter for communication to the 
other members , stating that the member ex- 
communicated used to have illicit intercourse 
with a widow of the same caste, that the 
woman had become pregnant and that the 
chowkidar had given information at the police 
station and he or she or both were accused in 
the case, held, that the punchayat would bo 
acting in good faith, if they had contented 
themselves with announcing their determina- 
tion and the grounds upon which it was based, 
and that, as they travelled beyond that and 
made a false statement about their being pro- 
secuted, the protection to which they would 
otherwise have been entitled, namely, that 
they acted in good faith, that is, with due care 
and caution* had been negatived. The accused 
were therefore guilty of defamation. 3 A. 664. 

(32) — Penal Code, s. 499 — Defamatory state- 

ment made before punchayat — Privilege . — 
Where, at the instance of the complainant, a 
punchayat was assembled to inquire whether 
one of the accused persons had any justification 
for applying an injurious epithet to the com- 
plainant and he and the other accused, whom 
the former alleged to be the person from whom 
the information was derived, made statements 
by way of explanation, held, that the statements 
made before the punchayat were privileged 
inasmuch as they were made in good faith for 
the protection of the persons making them. 7 
M. 86 = 1 Weir 610. [P., l L.B.B. 84}. 

(83)— Penal Code, s. 499 — Defamation-^ 
ExcommunicatUm frmn caste^Publicati&n of 
^ sentence to members of caste — Gcod faith . — 
There is a dividing line between the passing of 
a resolution at a caste meeting, and its com- 
munication by the authorities of the caste to 
ns members in the discharge of their social 
duty. If any member of aoastopublish to all 
iM members a caste resolution in such dis- 
# of duties, the law will hold the occasion 
oi the publication to be privileged. The mem- 
ber who publishes it is bound to publish it, and 
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the members of the caste have an iuter>st in 
hearing it. But, there must be a good Aith 
on the part of the member who publishes, t'lat 
is, it must be proved that the publication wvs 
made with due care and attenlion. 11 Bon 
L.R. 638. 

(34)— Penal Code, ss 499 and 500— Spiritual 

head writing a letter ontcasting a incmber of 
the caste — Privilege. — The accused, who was 
the^^Mru or spiritual guideof the caste to which 
the complainant belonged issued to the com- 
plainant’s fellow villagers an agna patra 
prohibiting any social intercourse with the 
complainant’s wife, inasmuch as she had been 
caught with a man of lower caste. In the trial 
of the accused for defamation, it was contend- 
ed on his behalf that the statement contained 
in that letter was privileged, it being true and 
having been made in good faith for the public 
good. It was admitted by the complainant 
that the accused had no enmity towards him 
or his wife, and that it was the custom for the 
gtiru to settle matters like those that arose in 
connection with his wife and that the letter 
was issued after making an enquiry as to the 
truth of the accusation. Held, that the state- 
ment contained in the letter issued by the 
accused was made in good faith for the 
protection of the social and spiritual interests 
of the community of whicli the accused was 
the guru, and that, so far as it implied a 
censure on the conduct of the complainant’s 
wife, it was justified by authority which the 
accused was vested with as the spiritual head 
of the community and that the case, therefore 
came within the seventh and ninth exceptions 
to s. 499 of the Code. The conviction of the ac- 
cused was therefore set aside. 22 C. 46. \D. 

9 C.W.N. 847 = 32 C. 1060=2 C.L.J. 396}. 

(35) Penal Code, ss. 499, exceps. I ami 7, 
503, 508 — Sentence of excommunication by 
spiritual superior — Privilege — Malice in law and 
in fact. The denunciation of an act expressly 
^nctioned by Legislature, as a widow remarriage 
is, by Act XV ^ of 1856, cannot bo said to 
conduce to public good within the meaning of 
first exception to s. 499. The act denounced 
must bo some unpermitted act and the good 
contemplated must be that of a general public 
as contradistinguished from what is regarded as 
a spiritual benefit by a particular sect. A 
spiritual superior, in pronouncing a sentence of 
excommunication, may bo protected by privilege 
so long as the publication is not more extensive 
than is required to effectuate the purpose for 
which the privilege is conceded to him for the 
censure of a member of the sect in matters 
appertainrag to religion or for the communi- 
cation of a sentence he is authorised to 
pronounce to those who are to guide themselves 
by it. [J2., 22 C. 46} . The complainant was 
excommunicated by his Guru for having 
attended a Hindu widow re-marriage and the 
Guru issued an Agiui Patra to his disciples 
intimating the fact of such excommunication 
and prohibiting them to associate with the 
complainant^ unless he performed expiatory 
ceremonies and also communicated, in a post 
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card, same to the complainant. In conse- 
quence of this interdict, the complainant was 
putvO serious inconveniences, and he, thereupon, 
pr^ecuted the Guru on charges under ss. 500, 
5(^ and 508. Held, that the accused was not 
oUilty either under s. 503 or under s. £03, 
Penal Code, but the communication of the 
sentence of excommunication to the com- 
plainant by a card sent through the post was 
publication in excess of the purpose for which 
the privilege under excep. 7, was allowed and 
he was therefore guiltv of defamation. [12. , 
11 A. 194. 13 M. 293. 15 M. 214 = 1 Weir 617, 
17 M. 222. 19 B. 703, 23 B. 122.] There can 
be defamation, even without personal ill-will. 
If there is malice in law. the imputation would 
be defamatory, though there might be no 
malice in fact. Malice in law consists in the 
conscious violation of law to another’s prejudice, 
and for the purpose of deciding whether it 
exists or not, the Court is bound to consider 
whether a person has exercised his privilege 
with due care and attention and to see, from 
the language employed and the mode of publi- 
cation, whether they are in excess of the 
privilege as to indicate a conscious disregard of 
the legal right of the party on whose character 
the imputation was made. 6 M. 381 = 1 Weir 
595. 


(3G)— Penn? Code, s. 499, exeep. X — 
Defamation by a member of caste — il/ode of 
publication- — Absence of good faith — Privilege. 
— The complainant, who was expelled from 
caste, was re-admitted by the executive com- 
mittee of the caste after performing certain 
expiatory ceremonies. The accused objected 
to this and they published a statement setting 
forth the facts of the case, described the 
complainant as doshi, which signified a person 
unfit to bo associated with. This statement 
was printed and was circulated not only to the 
members of the caste, but also promiscuously 
among all classes of people in the bazaar. Held, 
that the accused did not act in good faith in 
having distributed the statement promiscuously 
to all classes of people and the mode of publi- 
cation destroyed the privilege and the accused 
was therefore guilty of defamation. 15 M. 214 
= 1 Weir 617 = 2 M.L.J. 127. [P., 19 B. 703]. 

i^l)— Penal Code, ss. 499 and SOO^Defama- 
tion— Publication, of excommunication.’— 'Tbo 
defendant, the gumasia of a Guru or priest, 
published an order of his master excommuni- 
cating the complainant from his caste. The 
letter containing the excommunication merely 
stated that the complainant disobeyed some 
one and treated him with disrespect. Held, 
that the letter publishing the excommunica- 
tion contained no expressions defamatory ver 
se. 1 Weir 574 = 6 H.H.C. App. 46. 

(88)— Penal Code, ss. 211, 500— Defamatory 
statement made in official enquiry — Crim. Pro. 
Code, ss. 291, 197 . — On receipt of petitions 
charging the complainant, a Magistrate, with 
receiving bribes, the Government forwarded 
th^ to the Revenue and Police Gommussioner. 
This official sent them to the CrSector and 
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Magistrate of the District in which the com- 
plainant was a Magistrate, for preliminary 
enquiry and report, with directions to take 
evidence in support of the charges, if the peti- 
tioners persisted in them, and to give the com- 
plainant full opportunity of rebutting them. 
The Collector then enforced the attendance of 
the accused, against his will, by writing to the 
Police. The accused denied having sent the 
petition bearing his name, but he went on to 
state how he had paid the bribe. The Govern- 
ment gave leave to the complainant to prose- 
cute the accused for defamation. The trying 
Magistrate framed heads of charges under 
ss. 211 and 500, I.P.C., and at the end of the 
trial, struck out the head under s. 500 and con- 
victed and sentenced the accused under s. 211. 
The Joint Sessions Judge held that s. 2 LI was 
inapplicable and that the accused was not 
liable under s. 500, I.P.C., on the ground that 
the defamatory statements, though not proved 
to be true, were made in good faith, so that 
Excep. 8 applied in his favour. Held by the 
High Court that the statement by the accused 
would not make a “ false charge” under s. 211, 
that be was only guilty of defamation, that, 
in the absence of a sanction from Government 
as required by s. 197, Crim. Pro. Code, the 
enquiry by the District ^lagistrate, who was 
ordered to make the enquiry and report, was 
not a taking cognizance of the offence of bribery* 
that the District Magistrate in such enquiry 
not being a Court, the accused was not a wit- 
ness in a judicial proceeding, and could not 
therefore claim absolute protection from prose- 
cution as such witness, and that he was only 
entitled to the qualified protection provided for 
in the Exceptions to s. 499 of the I. P.O. 19 B. 
51. lExpl., 25 B. 90 ; R., I^at. Un. Or. 0. 844, 

2 L.B.R, 285]. 

(39 ) — Penal Code, s. 499 — Defamation in 
newspaper — Good faith. — knj exception ori the 
ground of good faith or public good fails if 
the publication was made in a newspaper. 

Rat. Un. Cf. C. 769 = Cf. Rg. 34 of 1893. 


(40) — Penal Code, s. 500 — Publication of 
defamatory matter in a ‘newspaper . — The ac- 
cused, the Editor and Proprietor of a newspaper, 
published in Bombay an issue containing 
defamatory matter. Copies of the paper used 
to be sent from the press at which it was 
lished to certain persons in Ahmedabad. j 
that it should be presumed that the copies bM 
been sent on the accused’s account and that he 
was, therefore, responsible for the circulation 
in Ahmedabad. In the absence of proof to the 
contrary, it could not be held that persons 
connected with the press had acted in the 
matter otherwise than in pursuance of the 
instructions received from the accused hiip* 
self. There was, therefore, a publication itt 
Ahmedabad. 15 B. 286. 

(41) — Penal Code, ss. 499 and 500 —Publ^- 
(ion — Privilege — Publisher, liability of. Tw 
sending of a newspaper, containing defamato^ 
matter, published in Calcutta, by P^!» 
addressed to a person in Allahabad, is a puW- 
cation of the defomstory matter in the latter 
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place. The prosecutor advertised in a newspaper 
published at Allahabad, for subscriptions to 
an Eye Hospital, of which he was the Surgeon 
in charge, stating the number of successful 
operations performed there. The accused, the i 
Editor, and the Publisher of a Medical Journal ' 
at Calcutta, published in it a note, regarding 
the advertisement to the following effect : j 
“ The advertiser is certainly entitled to be con- 
gratulated on this marvellous success ; but it is 
hardly consistent with the feelings and usages 
of the medical profession to herald them forth 
in this fashion. We are not surprised to find, 
that the lino he has elected to adopt, has not 
met with the approval of his brother officer 
serving in the same province, and we have no ' 
hesitation in pronouncing his proceedings, in ‘ 
this matter, unprofessional.” Held, that the ' 
accused came, in the circumstances of the case, 
under the exceptions 3, 6 and 9 of s. 499, and 1 
were, therefore, not guilty of the offence of ; 
defamation. The Publisher of a newspaper 
must, under all circumstances, answer for the 
libel imputed to bis journal. 3 A. 342. 


(42) — Where tbo accused published a circu- 
lar, purporting to say that, at a pnneha i/at held 
at a certain place, it was resolved that the 
complainant, wbobad been to England, wasnot 
to betaken into caste, and that those of their 
community, who associated with him, could be 
taken into the caste only on their undergoing 
a penance and on consenting to give up all 
connection with the complainant, and where it 
was found that no paiichayal was actually held 
and the publication was not made in good 
faith, held, that the accused were rightly con- 
victed of the offence of defamation. The 
publication of the circular lowered the charac- 
ter of the complainant in respect of hiscaste, 
as it represented the complainaiit to bo one 
whom to associate with would entail excom- 
munication on the members of his brother- 
hood associating with him. 6 A.L.J. 472 = 9 
Cr. L.J. S3S = 2 lad. Gas. 226. 


(43) — Penal Code, s. 499, excep. I — Luj 
tation made for public good — Publisher o 
of defamatory statement. — S. 499 brii 
Under the criminal law, the person who pi 
lishes as well as the person who makes 1 
imputation. The first exception exempts a 
imputation made or published for the pufc 
good, and concludes as follows — “whether 
not it is for the public good is a question 
Although the imputations are true a 
made for the public good, yet, on consideri 
the manner of the publication, i.e,, in a no* 
paper, the accused may be held not to 
published it for the public good. 19 B. 
[i?.. 6Bom. L.R. 131 J. 


(44) Penal Code, s. 500— -Defamatory poem 
contributed to a newspaper. — Where a defama- 
wry poem was contributed to a newspaper and 
the reused, the Editor, Printer, and Publisher 
Of the newspaper, refused to give up the name 
ot his correspondent, but contended that tbo 
pwm was a satire on uUrapurists and did not 
roter to any individual, held, that the jury 


I 


I 




must look at the whole poem and must Uke it 
as a whole, and that they must road the joem 
as reasonable men, and should see whethe* it 
was capable of the construction put by t^e 
prosecution. Held, also, that it was not neces- 
sary that the whole world should read it as 
libel, but it is sufficient that those, who knew 
the accused, would consider it to refer to the 
complainant by putting a reasonable construc- 
tion on the poem. 1 C.W.N. 465. 

(45) — Penal Code, s. 500 — Defamation by a 
pleader in pleadings. — A pleader or Mooktyac 
is not liable to a charge of defamation, if, rely- 
ing on tlic statements of his client, he intro- 
duced into a pleading, in good faith, a defama- 
tory statement. 2 N.W.P. 473. 

(46) — Penal Code, s. i99 — Defamation — J ^lead- 
er calling the other side “ yiotorious wrong- 
doer ” in course of letter to the Magistrate — 
Good faith — Malice. — When a pleader is 
charged with defamation in respect of words 
spoken or written while performing his duty as 
a pleader, the Court ought to presume good 
faith, and not bold him criminally liable, 
unless there is satisfactory evidence of actual 
malice, and unless there is cogent proof that 
unfair advantage was taken of his position as 
pleader, for an indirect purpose. A pleader 
representing a complainant wrote to the trying 
Magistrate to enquire when the latter would 
take up the case for trial ; and. in the letter, 
described the .accused as a notorious wrong- 
doer.” A complaint was then filed against 
the pleader for defamation : and the Magistrate, 
finding that the pleader was not then acting 
as a pleader, convicted him of defamation : 
Held, affirming the conviction, that the impu- 
tation was not made by the accused as a 
pleader. 9 Bom. L.R. 1287. 

(47) — Penal Code, s. 499 — Wittiess, privilege 
of — Defamatory statement made in witness-box 
—S. 132, Evuietice Act. — (Per Knox, A.C.J., 
and Aikman, J, Richards. J., dissenting) . — The 
question of criminal liability of a witness for a 
defamation for statements made in course of 
his depositions, must be decided by what is 
laid down in the Indian Penal Code, without 
regard to the state of law in England or con- 
siderations of what would be desirable in the 
iuteresC of public policy and administration of 
justice. When a witness makes remarks, 
which are defamatory of a third party, he can 
be convicted of defamation unless he can show 
that the statement comes within any of the 
exceptions of s. 499, I.P.C. The remarks in 
Baboo Oanesh v. Mungec Ram, 11 B.L.R. 328, 
P.C. treated as obiter. If it had been tbo 
iotontion of the Legislature to extend to com- 
munications made by witnesses in the witness- 
box the privilege of freedom from being made 
the subject of a Civil or Criminal trial, they 
could or would surely have amplified s. 132 of 
Act I of 1872. The absence of the enactment 
is conclusive that it was omitted from the Cod© 
of set purpose. Per Richards, J., contra. — The 
principle is. and public policy requires, that 
witnesses should give their te.stimoDy, free 
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from iAy fear of being harassed by an action on 
alleg^ion, whether true or false, that they 
actet from malice. It would be simply dis- 
astrous to the administration of justice in this 
cointry, if a prosecution could be instituted 
{V?ainst every witness, who gave evidence in a 
^ourt of Justice, for defamation. 4 A.L-J.605. 
= A.W.N. 1907, 235 = 6 Cr. L.J. 197. 

{48)— Penal Code, s. 500 — Defamatory state- 
vient by a witness- — A witness caunot be pro- 
secuted for defamation in respect of statements 
made by him when giving evidence in a judicial 
proceeding. 17 B. 127. [Diss., 14 L.BR. 
1893 Cr., 32 C. 766 = 9 C.W.N. 911 = 2 Cr. L. 
J. 459 = 2 C.L.J. 105 ; F-, 17 B. 673 ; R.. 19 B. 
51, 19 B. 340, L.B.R. 1893—1900, 247, L.B. 
R. 1893—1900, 206, 27 C. 262, 1 L.B.R. 84. 
3 L.B.R. 265, A.W.N. 1907. 2-35 = 29 A. 685 
= 6 Cr. L.J. 197 = 4 A.L.J. 605], 

(49) — Penal Code, s. 499— Defamation — 
Statements made by a loitness- — A witness can- 
not be prosecuted for defamatory statements 
made by him when giving evidence in the 
witness box. But Telang, J., expressed an 
opinion that according to correct principles of 
construction, the meaning of the words of the 
section should not be limited so as to exclude 
therefrom any evidence given by a witness 
before a Court of Justice. 17 B 573. [Diss., 
32 €. 756 = 9 C.W.N. 911 = 2 Cr. L.J. 459 = 2 
C.L.J. 105 ; F., 27 C. 262 ; R., 19 B, 51, 19 B. 
340. 22 A. 234. 1 L.B R. 84. 3 L.B.R. 268, 
A.W.N. 1907. 235 = 29 A. 685 = 6 Cr. L.J 197 
= 4 A.L.J. 605 ; D., 19 B. 717]. 

(50) — Penal Code, $. 500 — Defamatory state- 
ments made by ivitnesses in a Court of Justice . — 
Witnesses in a Court of Justice cannot be pro- 
secuted for defamation in respect of statements 
made by them in the course of their evidence 
as witnesses, if such statements are relevant to 
the issue in the case under enquiry. 27 C. 262. 
[R., 4A.L J. 005 = 6 Cr. L.J. 197 = A.W.N. 
1907, 235 = 29 A. 685 ; D., 32 C. 756 = 9 C.W. 
N. 911 = 2 C.L.J. 105}. 

(51) — Penal Code, s. 500 — Defamation — 
Voluntary statement of witness, irrelevant to the 
matter of enquiry^Witness, if protected^Evi- 
dence Act {I of J8?2)^ s. 332.— A. statement 
made by a witness under examination, wholly 
irrelevant to the matter of enquiry, uncalled 
for by any question put to him, and introduced 
by the witness voluntarily and maliciously for 
his own purpose, and in order to injure the 
reputation of another, is not privileged. 32 G. 
756 = 2 C.L.J. 105 = 2 Cr. L.J, 459 = 9 C.W.N. 
911. 

(52) — Claim before elders — Defendant's wit- 
ness making defamatory statements about com- 
plainant — Statement, if privileged — Penal Code, 
s. 499, els. 8 and 9. — The claim for damages 
for breach of promise of marriage which a 
vroman preferred before the elders having been 
dismissed by them in consequence of the defend- 
ant’s witness deposing that the woman had 
committed adultery, the latter prosecuted the 
witness for defamation. Held thht, though 
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the witness’s statement was not made in a 
judicial proceeding, it was privileged under 
Penal Code, s 499, els. 8 and 9, as haring been 
apparently made in good faith ; the complain- 
ant had herself taken her case of breach of 
promise of marriage before the ciders and hence 
they might be held to have had a lawful autho- 
rity over her for the purposes of her case ; but 
the defamatory statement having been clearly 
made in the defendant’s interests, his witness 
was not liable to a prosecution for defamation. 

I L.B.R. 84. (7 M. 36, 17 B. 127, 573, R.)- 

(53) — to a judicial proceeding — Privi- 
lege. — The ninth exception to s. 499, I.P-C., 
modifies the principle of the English law that 
parties to a judicial proceeding cannot be held 
liable, cither civilly or criminally, for defama- 
tion on account of statements or imputations 
made in their capacity as litigants which affect 
the character of third persons. They are pro- 
tected only if they show that the imputation 
is made in good faith, i.e., with due care and 
caution. 34 P.R. 1889 Cr. \Appr,, 14 P.R. 
1893 Cr.] 

(54) — Judicial proceeding — Defamatory state- 
tnent by witnesses. — No defamatory statement 
by a witness is protected unless it is made in 

good faith within tbe meaning of the exceptions 

to s. 499, I.P.C. The true test of immunity 
in the case of witnesses, as of other persons, is 
whether an exception to that section is estab- 
lished in its entirety. 14 P.R. 1893 Cr. (17 
B. 127, 11 B. 477, Diss.\ 34 P.R. 1889. Appr.-, 

II B.L.R. 321, P.C.,.R.). 

(55) — Penal Code, s, 499, excep* 9 — Pend- 
ing judicial proceedings — Where 
a complaint regarding the complainants 
management of Derasfanarn wasjiending, held, 
that it would net, necessarily, amount to 
dofamatiou to say that the District Judge would 
not have appointed the complainant to the com- 
mittee, had he been aware of the fact, and that 
the statement that the complainant being » 
member of the Marava caste was the 

for the investigation was also privileged. / WciP 
611. 

[58)— Penal Code, s. 499, expl.— Defamatory 
statements in a statement made by the accfi^ea 
under s. 342, Crim. Pro. Code, prioiieg^.^ 
Statements of a defamatory character made oy 
a n accused person in the course of the stat^eo 
w hich he is invited to make under s. 342, 

Pro. Code, are privileged. 5 M.L.T. 256 = 9 Of. 

L.J, 276 = 1 lod. Cas. 248. 

i57)—Penal Code, ss. 499^and 500 — Defama- 
tion— Party to a suit, privilege 
when the complainant w'as cross-examined, t 
accused’s vakil, at the instance of theacouseo 
asked the complainant whether, he 
been prosecuted tor a criminal -offence, » 
that “thaprinciple of Engliah.law that.no actipn 
I for libel or slander lies, whether against J 
counsel, witnesses or parties, for words wn 
or spoken in the ordinary course of » 7 
proceedings, before any Court or * 

recognized by law,” applies to Indio, and 
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the action of the accused was privileged, and 
that he is not liable to be prosecuted for 
defamation under s. 500 of the Penal Code 19 

M.L.J. 217 = 9 Gr. L.J. 385 = 6 M.L.T. 15 = 1 
Ind. Gas. 799. 

^ Code, s. 500 — Defamation — 
to^ a suit — I7idici7i Ociths Act^ ss. 5 atid 
■13-^Oiving defamatory and untrue annver 
without good faith.— Jt is opposed to public 
policy to prosecute a party to a civil suit, who 
IS under an obligation to speak the truth under 
ss. 5 and 13 of the Indian Oaths Act, in answer 
to questions put to him by Court, for defama- 
■ tion in respect of such answers, even although 
such answers are not true and be not made in 
good faith. Put he may be liable to prosecution 
for false evidence if he spoke f.alselv. SO M 
222 = 6 Cr. L.J. 130. 

(59) Penal Code, s. 500— -Statement made 
by finesses topolice officers in investigation by 
police. — A defamatory statement made in 
answer to the question by a police officer, in 
the course of an investigation, is a privileged 
communication, because such a person is bound | 
by s. 161, Grim. Pro. Code, to answer truly all 
questions put to him, except such as tend 
to criminate himself, and is, therefore, entitled 
to the protection which the law gives to witness- ' 

es. 16 M. 235 = 1 Weir 587. [J’.. 23C. 794 i 
= 6 C.W.N. 804; R., 3 O.C. 80, 3 L.B.R. | 
265] . 
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performing his duty as a pleader, the Court 
ought to presume good faith and not hoil him 
criminally liable, unless there is satisfa.torv 
evidence of .actual malice, and unless the^eis 
cogent proof that unfair advantage was tak>n 
of his position as pleader for an indirect purnoc' 
13 G.W.N. 340 = 9 G.L.J. 259=36 G. 375 = i 
Gr. L.J. 165 = 1 Ind. Gas. 147. 


(62 ) — Penal Code, ss. 499 and . 500— State- 
ment made by a person in anstver to a query of 
Ins pleader shortly after the disposal of ' the 
case, whether aynounts to an offence under — 
Legal adviser and client, relationship of, how 
long lasts . — Where the accused, shortly after 
the disposal of a criminal case against him, 
brought by one B, stated openly, in answer to a 
query of his pleader in that case, that the origin 
of the criminal case was due to the fact that some 
one of the accused’s party had said at a social 
gathering that B’s daughter-in-law had eloped, 
and he was subsequently prosecuted for an’ 
offence under s. 500, I.P.C., for making a 
statement defamatory of B. Held, that the 
statement of the accused did not constitute an 
offence of defamation unders. 500, I.P.C., as 
it was not made with the intention of harming 
the reputation of any body ; that tlie state- 
ment was made in answer to a natural question 
put to him by his legal adviser at a time when 
the relationship of legal advisor and client 
cannot be .said to have ceased. 13 C.W.N. 


(QQ)— Penal Cede, s. 499 — Accused defended 
by Counsel making defamatory statements about 
rt witness . — A person, who was being defended 
by a ^ Counsel, interfered during the cross- 
I examination of the complainant and made 
grossly defamatory statements respecting his 
character. The statements were not true and 
^r© not made in his defence to the charge. 
Held, that the occasion on which the accused 
made the statements was not privileged .and 
that the words were not uttered in good faith 
but maliciously and that the accused was not 
protected by any of the exceptions to s. 499, 
PeMlCode. 15 H. 414 = 1 Weir 588 = 2 M.L. 

573, 1 Weir 589, 3 L.B.R. 

'’55J . 

{Ql)— Penal Code, ss. 52 and 499, excep. 9— 
OefanMtion — Counsel or pleader — Privilege — 
QuestioTis in cross-examination if to be limited 
^ f^^^^uciions — Question based on recollection 
Good faith, presumption — ''Due care and 
attention ” — Wrong inference — Express malice, 
proof of, necessary.— A. pleader, specially in the 
mofussil of this country, where instructions 
commonly inaccurate and misleading, 
would certainly be at least as much justified in 
^ting on his own recollection as on specific 
mstructions in putting questions to a witness 
n cross-examination ; and because he has 
merely drawn a wrong inference from a fact 
ecollected, that, of itself, in the absence of 
expr^ malice, should not take him out of the 
mnth exception to s. 499 of the Penal Code. 

pleader is charged with defamation in 
respect of words spoken to or written while 


(63)— Code, s. 500— Privilege of wit- 
ness.— Witnesses are free from any other conse- 
quences with respect to statements made by 
them as such, except that of indictment for 
perjury. They cannot be prosecuted for defa- 
mation. The ground of such exomption is that 
it concern.s the public and the administration 
; of justice that witnesses giving their evidence 
on oath in a Court of Justice should not have 
I before their eyes the fear of being harassed by 
suits for damages or of prosecution except the 
j prosecution for perjury. 11 M. 477 = 1 Weir 

586. [i^., 17 B. 127, L.B.R. (1893-1900), 206 

• 16 M 235 = 

1 Weir 587, Expl., 15 M. 63 = 2 Weir 794- R 
10 B. 340, L.B.R. (1893-1900).’ 247,’ 

1 1 Weir 589. 27 C. 262. 3 L.B.R. 265. A.W.N 
1907. 235 = 29 A. 686 = 6 Cr. L.J. 197=4 A L. 

1603 Cr., 32 C. 756 = 0 
C.W.N. 911 = 2 Cr. L.J. 459 = 2 C.L.J. 105]. 

(ej)—Pe7ial Code, s. 499, excep. 9— Privilege 
of ^vocaU— Privilege of witness— English law. 

Where a pleader, in addressing a Court on 
Denali of bis client* commented on some of the 
witnesses on the other side and called them 
loafers, and was charged with defamation, 
tnat, in the absence of express malice (and it 
ought not to be presumed^, a Court having re- 
gard to public policy would be extremely cautious 
before it deprived the advocate of the protection 
of excep. 9. In considering whether there was 
good faith \x,e., duo care and attention) the 
position of the person making the imputation 
must be taken into consideration. [P,, 36 C 
376 = 13 C.W.N. 340 = 9 C.L.J. 269 ; 25 B. 
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90 = 2^001. L.R. 653, 22 A. 234. 3 L.B.R. 
265 ^Bom. L.R. 1287, A.W.N. 1907, 235 = 
29 }. 685 = 4 A.L.J. 605.] Without importing 
injo this carefully considered statute the rules 
o^the Common Law of England based on 
yublic policy, a witness in India is adequately 
protected by the Exceps. 1 to 9 in s. 499, 
where the defamatory statement is not untrue 
to the knowledge of the person making it. If 
it is untrue, the real offence committed is that 
of false evidence ; and the Court will not allow 
the onus of proof to be shifted by the prosecu- 
tion having recourse to s. 499. 19 B. 340. [ii., 
1 Weir 589 J. 

(65) — Pennf Code, ss. 499, 500— Pleader 

putting defamatory question . — Where a pleader, 
who was defending the accused, put a question 
to the complainant whether he had been impli- 
cated in a case of robbery, held, that the pleader 
was not guilty of defamation. 1 Weir 587. 

(66) — Penal Code, s. 499 — Privilege of liti- 
gants making irrelevant and malicious statements 
inpleadings, evidence, etc . — It cannot be to the 
public advantage that litigants should be free 
to insert any matter they please into their 
pleadings, applications and affidavits, or to 
make any statement they like in the witness- 
-box. however irrelevant, scurrilous or insulting 
jthey may be, and then claim absolute privilege 
^vilh success ; and the question of their innocence 
|or guilt must be decided by reference to the 
Sprovisions of s. 499, I.P.C. 3 L-B.R. 265. 

( 67 ) — Penal Code, s. 500— Defamation — 
. Statement made in plaint . — Statements made 
by the parties to a suit in the pleadings are not 
privileged and a charge of defamation is main- 
tainable in respect of them. 5 C.W.N. 293. 
(23 C. 867, F. and 14 B. 97, Diss.) [R., 3 
L.B.R. 265]. 

(68) — Penal Code^ s. 499, excep. 9 — State- 
ment made in an affidavit . — A defamatory 
statement made in an affidavit is nob privileged, 
if it was wholly irrelevant to the inquiry to 
which the affidavit related. 8 C.W N. 292. [R., 

;3 L.B.R. 265]. 

(69) — Penal Code, s. 409— Privilege of acctis- 
. ed . — Witnesses can be prosecuted for giving 

false evidence, if they make false and defamatory 
statements while under examination. This 
course cannot be followed in the case of accused 
persons. An accused person can claim no 
special privilege beyond what is provided by the 
exceptions to s. 499 of the Penal Code. Per 
Moore, J. In principle, there is no solid distinc- 
tion i^tween the respective cases of counsel, 
witness and party, and a person accused of 
• crime is protected in regard to statements made 
by liiin in meeting the charge brought against 
him. Per Subbramania Aiyar, J, 1 Weir 
.’889. 

(70) — Defamation — Exhibiting effigy and 
■ beating it icith shoes. — The making and publicly 

exhibiting of the effigy ofaperson, and beating 
it with shoes, amounts to defamation. 2 
N.W.P. 438. [D., 10 A. 435] . 


Defamation — continued. 

(11) — Penal Code, s. 500—Impiiiatim of 
adultery to woman — Medical examination of 
woman. — .\u imputation charging a woman of 
being pregnant by adultery is defamatory. (8 
B.H.C. 168, D.). There is no law empowering 
a Court to order the medical examination 
of the complainant in a case such as the above, 
with a view to ascertain the truth or otherwise 
of the imputation. Rat. Un. Cr. C. 474=Cr. 
Rg. 33 of 1889. 

(12) — Penal Code, ss. 499, 500— Defamation 
— Statement about the ability of a person 
working under a photographer. — Where the 
complainant published that he was able to 
take photos as good as the accused, because he 
had under him a person who had been a servant 
under the accused, and the latter published a 
notice to the effect that the employee spoken of 
was employed by him to clean bottles, cups, 
glasses and do other things, but had no know- 
ledge of photography and that the complainant 
could not have improved in business, merely 
because he had engaged such a boy, held, that 
the notice was not defamatory of the complain- 
ant. 1 Weir 593. 

(IS)— Penal Code. s. 500— Defamation—Pn^' 
lication of statements that the complainant 
convicted of theft and sent to jail . — Where the 
trustee of a temple wrote on a post card that 
the complainant, the archaka of the templ^ 
was convicted some years previously and hw 
been sent to jail for theft of idols belonging to 
the temple, and the card was received by the 
complainant in the ordinary course of post and 
the statement was published in order to fore- 
stall the complainant from setting up his righW 
in regard to joint archakaship, held, that in© 
accused was not guilty of defamation, inas- 
much as the statement was true and as w*® 
no more than the publication of the result ot 
proceedings in a Court of Justice, which is 
specially declared to be no defamation by s. 499, 
exception 4. 26 M. 464 = 1 Wfilr 611. 

{rji)— Penal Code, s. 499, excep. 
vorting immoral conduct of medical officer. 
Bringing to the notice of the Deputy Con^is- 
sioner the fact that the complainant, a MeUicai 
officer in charge of a Hospital, was leading an 
immoral life and to ask for his removal, is no 
defamation and comes within the 8th exceptio 

to s. 499, I.P.C. 7 C.P.L.R. Cr. 20. 

(75) — Penal Code, ss. 499, 500—DeclaratiW 

of inferiority of one caste— Defamatwn.'^&n 

expression of opinion by the members 
caste that their caste is superior to , 

caste is not such an imputotion as w^a 
warrant a conviction under s. 5(X), Pennl Coa • 
Where, consequent upon such declaration, sn 
members of the other caste are put to mco^ 
venience by the refusal of the village servant w 
serve them, the remedy is a suit for damag 

1 Weip 875. 

(76) — Penai Code, s. 499—CmnpU^ 
mation-Dismissal of the 

ground of aceusedfsprimlege—Val^ttlp^^^^ 
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madeand published and it is prima facie defama- 
rory, the Magistrate should issue a summons 
to the accused unless it is distinctly admitted by 
the complainant that the accused is privileged. 
Under s. 105, Evidence Act, when a person is 
accused of any offence, the burden of proving 
the existence of circumstances bringing the 
case within any of the exceptions contained in 
the Penal Code is upon that person, and the 
Court shall presume the absence of such 
circumstances. 1 Weir 580. 

{l'J)—PenalCode, s.499— Making defamator}/ 
staten^t—Hepeating the same subseqiientlt/ in a 
Jtidtetal proceeding— Merger.— The doctrine of 
merger has no place in criminal law. Where 
a person first makes a defamatory statement 
and repeats the same as a witness in a judicial 
proceeding, it cannot be held that the complain- 
ant s remedy is limited to prosecuting the 
accused for perjury. As the offences are distinct 
and are committed on different dates, the ac- 
cuwd is liable to be prosecuted for defamation. 

1 Weir 5o0» 

{78)— Penal Code, ss. 499, 500— Defamation 
gainst a pubHc servant to the effect that he 
oorrowed for his superior . — To make a state- 
ment to a superior officer that a Government 
servant had borrowed for his immediate 
superior from persons connected with the 

amount to defamation. 1 

^ (79)— Penn; Code, s. 499, excep. JO— State- ‘ 
^nent regarding the complaviant's caste.— The 
accused along with a great number of other 
peraons held a meeting, aod passed a resolution 
to the effect that ‘ the Nilagiri people’ to which 
the complainant belonged ' do not belong to 
the caste to which the accused and Mahrattas 
belonged, but that they seem to belong to the 
ngari^ste.’ This latter caste was conceded 
to be a division inferior to that to which the 
complainant claimed to belong. This conclu- 
won was arrived at after inquiry made at a 
8 e meeting of which the complainant had 

that the accused did not act 
rfiQrti ®nd that they joined in passing the 

» caution, for the 
1 members of that community. 

^uii charging Judge 
th« iJ/ain;iir.-The accused. 

^ his written 

tb« \r Commissioner, charged 

case with conspiracy 
not fiM **^ ***^*^*^ to got up a false case, but was 

charge; held that he was 

C» of defamation. 21 P.R. 1887 

'**'• (16 P.R. 1879, R.) 

false evidence — 
cannot be prosecuted for 
him statements made by 

evidence in a judicial proceed- 

Deritifv'if 4 ^ prosecution would lie for 

allv Sol' e'^i^ence so given be intention- 
w. U M. (1893-1900). 206. ,17 B. 


Def&matioD — continued, 

(82)— Pena? Code, s. 409— Merger of d^fama 
fmn tn an offence under s. J8:f.~A comiiaint 
of defamation cannot be dismissed on th^ 
techni^l ground that the offence of defamaCon 
charged against the accused merged in an offei/^e 
punishable under s. 182. Penal Code, for whic? 
previoi^ sanction was required under s. 195 
; Crim. Pro. Code. 1 Weir 585. 

I (83)— Penn? Code, s. 500, exception S— 

! Defamation— Privtlege-Proof of malice in 
/ac?.— Where a defamatory statement is made 
on aprivileged occasion, the complainant mu<6 
show mahee m fact. 7 C. W.N. 246. 

(84)— Pena? Code, s. 490- Defamation— 
injnr;/ resulting therefrom, consideration of.— 
Aithougb a person who defames another inav 
so compose himself that little injury results 
from his offence, yet, he is not excused from 
the penalties attached to the offence. 1 Weir 

4j94« 

{85)~P€iudCode, s. 499—Conmrfion for 
dejamaiion— Charge not setting forth the parti- 
cular occasion of the commission of defamation. 
— Where a person was convicted of defamation 
on a charge, which set out that the defamation 
was committed on, or about, the 12th day of 
April, and afterwards by describing the com- 

plainantasa ‘Pri?;iia?Pania.’ held that the 
charge was not a proper one. as it did not set 

forth the particular occasion on which the de- 
famation was said to have been committed, so 
a.s to give the accused person an opportunity of 
defending himself with reference to the offence 

402?7 c'^w'^N^ tF" committed by him. 30 C. 

iS5-a)-Penal Code, s. 499— Defamation— 
Pnblieatxon, wluit amounts to— Presumption of 
mahewus intentwn-Omission to apologi.J, 
whether proof of malicious intention . — Where it 
was alleged that theaccuaed, who was the collect- 
ing punchayat of his vill.age. had defamed the 
complainant by giving him a choiokidari receipt 

n ^escribed by the designation ht 
Brdhial Bania, held, that the delivery of 
such a receipt to the complainant himself was 
not a publication such as could make him liable 
to punishment for defamation. Where in 2 
supra. It was found that the people of the comi 
plainant s caste has been at first described in 
the census papers as ' Brithial Bania,' but that, 
on the application of his caste fellows, the name 
was afterwards changed into ‘ Ghanda Bania,’ 
held, that, in the absence of proof that the 
accused had any information of the alteration 
so made in the complainant’s caste designation 
IQ these papers, it was to be presumed that the 
accused, m describing him as a ' Brithial Bania,' 
used the expression in good faith ; nor could the 
subsequent omission to apologise for his in- 
advertent use of the expression bo taken as an 
indication that the accused used the expression 

402=V^w'n*^\ 4 malicious intention. 30 C. 

(86)— P^ta? Code, s. 499— Defamation — 
Irovi^e of Judge and Jury.— The question of 
the physical and moral, as distinguished from 


/ 
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the character of the act of a person 

accused of an offence under s. 499, I.P.C., is 
likf those which arise under other sections of 
tly Code, one to be determined by considera- 
thns and inferences drawn from common 
experience rather than from rules of legal 
construction. What the imputation was which 
a man intended to convey who did not directly 
express it, and whether he believed or had 
reason to believe that the imputation should 
produce a particular sentiment or opinion on the 
part of those to whom the communication was 
made are matters of fact, or inference from 
fact, belonging, where the judicial functions 
are divided, to the province of the Jury. 
Whether the imputation thus found to have 
been made, and whether the harm thus found 
to have been the expected and probable 
result were such as to satisfy the definition of 
the offence of defamation, would be questions 
for the Judge. If the words of signs employed 
could have a legally defamatory sense he 
would, in England, be bound to submit them 
to the Jury. The Jury instructed as to 
the law would find whether the language as 
they understood it constituted a wrong. Rat. 
Un. Cr. C. 140. 

(87) — Defamation of wife — Husband whether 
an aggrieved party. — Held by the Full Bench 
{Ranade, J-. diss.) that a husband has a right 
to lodge a complaint about the defamation of 
his wife, as he is a person aggrieved by an im- 
putation of unchastity to his wife with whom 
ho is living. 25 B. 151 = 2 Bom. L.R 665. 
F.B. [Diss., 32 C. 425 = 8 C.W.N. 515;F., 15 
M.L.J. 224 = 2 Weir 231 = 2 Cr. L.J. 381; i?., 
3 C.L.J. 38 = 3 Cr. L.J. 187, 3 S.L.R. 15 Cr.] 

( 88 ) — Crim. Pro. Code (1882). ss. 198, 345 — 

Defamation of wife — Competency of husband 
to prefer complaint. — Where a married woman 
is defamed by the imputation of unchastity, 
her husband is a person aggrieved by the defa- 
mation, upon whose complaint a Magistrate 
mav take cognisance of the offence under s. 198, 
Criin. Pro. Code. 14 M. 379 = 2 Weir 230 = 1 
M.L-J. 242. [F., 25 B. 151, 15 M.L.J. 224 = 

2 Cr. L.J. 381]. 

(89) — Defamation of wife — Husband's right 
to complain. — Under s. 499, I.P.C., the reputa- 
tion to be harmed must be the reputation 
of the very person concerning whom the impu- 
tation is made and not of some other person. 
A husband cannot be considered to have been 
harmed in his reputation by a defamatory 
statement about his wife, nor could a father 
be considered to have been harmed in his re- 
putation by defamatory statements about his 
daughter. 22 P.R. 1884 Cr.; 39 P.R. 1887 Cr. 

(90) — Who may prosecute for — Crim. Pro. 
Code {1882), ss.l98, 345 — Aggrieved" to be 
treated as equivalent to '^'person injured." — The 
reputation of a living person who is an adult and 
s^li juris is exclusively within his own protec- 
tion. If he does not take steps to defend it, no 
one else can. S. 345, Code of Criminal Proce- 
dure shows that the only person who can com- 
pound a prosecution for defamation is the 


4 

Defamation — continued. 

person defamed, and indicates clearly the in- 
tention of the law to leave to every one the 
exclusive right of vindicating his own reputa- 
tion. The word “ aggrieved ” in s. 198, Code of 
Criminal Procedure, in cases of defamation must 
be treated as equivalent to the expression 
“person injured,” the object of the section 
apparently being to limit the right of complaint 
to the person who has suffered the injury, u, 
B.R. (1872-1892). 617. 

(91) — Penal Code, s.500 — Defamation — Crim. 
Pro. Code {1898), s. 198— ‘ Persemaggrieved"— 
Defamation of subordinate officers of the Munici- 
pality — Bight of President to compfain.— Where 
a newspaper published statements, which were 
alleged to be defamatory, of specific acts m 
negligence on the part of the Health Officer and 
his subordinates, held, that the President of the 
Municipality was not a person aggrieved within 
the meaning of s. 198, Crim. Pro. Code, by the 
statements made against the subordinate 
officers, merely because he had a control over 
those officers, and that by the imputation made 
against his subordinates, his conduct and 
administration had not been impugned. 26 

M. 43 = 2 Weir 232 = 12 M.L.J. 413. 

(92) — Penal Code, $. 499, exceps- 9 and 
10 — Presumption of malice. — Conscious viola- 
tion of law to another’s prejudice is sufficient, 
though there may be no malice in fact. When 
defamatory words are prima facie libellous, 
legal malice must be presumed until a 

of privilege is made out by the accused. 1 Weif 

613. 


(9Z)— Penal Code, ss. 499, 500— Presumption 
of malice — Bebuttal. — Although when defama- 
tory words, prima facie, are used, malice m^ 

be presumed, still that presumption may be 
rebutted by other circumstances negativing 
deliberate intention to harm the reputation oi 
the person defamed- 1 Weir 607. 


{94)— Penal Code, ss.499, 500—Dtfamaii^^ 
ood faith — Absence of teasonable cause, a 
isence of reasonable cause is evidence of 
)sence of good faith. Where the awu^ 
formed the police and other persons tha 
ispected a respectable shopk^per a^ 
mily of having committed or 
mmission of a burglary, held that 
ation to the police was privileged, * 

good faith, but that to other people, was no* 

ivileged. 1 Weir 607. 

{95)— Penal Code, s. 499, excep- 
m preferred in good faith to 
rts. — The complainant, who 
e accused with having received 
ited the latter for defamation. 
ndered three witnesses to prove that tn 
ainant received bribes, but the 
>ldmg that they stood practically in tn 

of accomplices, did not give any ^ 

evidence. Held, that, as 
their evidence that they 

sbool^ 


ICC 9U1AIO OViw V* ^ . r j.^ 

Dznplices tind that th© Magistra 
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have considered whether the allegation made 
by the accused was privileged and made bona 

fide, 1 Weir 608. 

(96) — Penal Code, s. 499, excep. 8 — 
Accusation prefert'ed to tJie Itead of a caste . — 
Where a person makes to the head of the caste 
an accusation against another, the burden of 
proving good faith in respect of such accusation 
lies on the accused, and, in determining 
whether he so acted, it is material to consider 
who the accused was and whether ho had any 
concern in the matter which would justify 
him, in making the allegation. The accused 
must also show that he had reasonable and 
probable cause for making the same, i Weir 
608. 

(97) — Penal Code, s. 499, excep. 9 — Defa- 
matory statement to a Municipal Council . — 
The accused charged the complainant with 
trespass in respect of a certain land before a 
Magistrate, and in his complaint stated that 
the complainant was convicted and rigorously 
imprisoned. He made a similar statement to 
the Municipal Council. Held, that, although 
it was doubtful whether the statement to the 
Magistrate was not privileged as privilege of a 
party in a Court of law, the statement to the 
Municipal Council was in no way privileged. 
1 Weir 612. 

(98) — Penal Code, s. 499, excep, 9 — De/a- 
mation made as a defence in a criminal case. — 
Where a defamatory statement was made by 
the accused as an accused in a criminal case 
for the purpose of his defence, and was relevant 
as showing the motive of the complainant, and 
also of some of his witnesses ; held that such 
statement being found to be true was privileged. 
1 Weir 612. 

(99) — Bribery charged against a Magistrate 
— Defamation — Sanction to prosecute — Evi- 
dence Act, 3. 65 — General reputation — Penal 
Code, s. 211. — B. an Honorary Magistrate, pro- 
secuted A for defamation. The matter alleged 
to be defamatory was a statement made by 
A to the Commissioner of the division that, in a 
case where A was tried before B, the latter 
took a bribe. B. complained under ss. 182, 211 
and 600, Penal Code, but as no sanction 
was given for a prosecution under either of the 
two former sections, the Magistrate tried A 
under s. 500, only. Held, that as the state- 
ment made by A to the Commissioner against 
B did not amount to a criminal prosecution or 
a charge within the meaning of s. 211, I.P.C., 
no previous sanction of the Commissioner was 
oe^ssary in this case under s. 196 of the 
Criminal Procedure Code. Held, further, that 
evidence that B took bribes from other persons 
was irrelevant (vide s. 56 of the Evidence Act). 
The evidence as to general reputation was, if 
admissible at all, not admissible to show that 
A’s statement did not harm B’s reputation. 2 
C.P.L.R. 198. 

(100) — Publication — Place of trial. — When a 
defamatory petition presented to a superior 
public officer is sent to a subordinate officer for 

107 
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enquiry, there is a publication of the defama- 
tion in the place whore the latter may receive 
the petition. 14 P.R. 1889 Cr. 

(101) — Charge of an offence under S..501, I.P, 
C.~Conviction for an offence under s. 500, l.P, 
C.—Crhn. Pro. Code {1882}, s. J9S.~A criminal 
Court is not competent to amend or alter a 
complaint under s. 501, Penal Code, to one 
under s. 500. 18 P.R. 1889 Cr. 

(102) — Privilege — Communication ton superior 
officer. — Where a police officer communicated a 
statement elicited from a third party in a police 
enquiry to his superior officer, held, that the 
accused could not bo convicted of defamation if 
those statements were defamatory, as the report, 
having been made in discharge of his duty, 
was privileged. 23 P.R. 1880 Cr. 

(103) — Crim. Pro. Code {1S9S), ss. 798, 439 
and 526 — Defamation — Proceedings without 
complaint — Creditor's notice on a post card to 
demand debt — Irregular proceedings — Power of 
the High Court to quash proceedings altogether 
on petition for transfer — Indian Penal Code, 
ss, 499 and 500. — Held, that putting forward 
even a false claim on a post card to the effect 
that the addressee should pay the addresser a 
certain sum of money which the former owes 
the latter, does notpri/aa facie amount to defa- 
mation as defined in s 499, I.P.C. ; that a 
Magistrate, to whom such a post card is private- 
ly handed over without a complaint as is 
required by s. 198 of Act V of 1893, commits 
material irregularity and acts without jurisdic- 
tion in starting thereon a criminal prosecution 
under s. 500, I.P.C. ; and that the High Court 
on the revision side can altogether quash pro- 
ceedings of such a nature at any stage of the 
case. 3 P. W.R.1909 Cp. =9Cr. L.J. 154 = 1 
Ind. Cas. 99. 

(104) — Defamation — Dismissal of complaint — 
Malicious report by a Police officer — His liabi- 
lity — Accused to prove exception^ Privileged 
communication — How far Magistrate bound to 
enquire — Ultra vires— /udtaa Penial Code (Act 

of 1860), ss. 77. 499 and 500 — Criminal 
Procedure Code (Act V of 1898, ss. 202 and 
203 — Indian Evidence Act I of) 1872, ss. 105, 

123,124 and 125— Act XVIII of 1850 -Act V 
of 1861, ss. 4, 7, 24 and 42 — Chief Court 
Circular No. 849-G., dated 15th Eebi'uary, 
1900 — Police Rules. — Held, that a Police 
Officer is liable to be prosecuted and convicted 
under s. 600, Penal Code, if bo maliciously 
makes to his superior a defamatory report 
against any person, unless be can show that he 
is protected by some statutory privilege. But 
there is absolutely no such privilege for a Sub- 
Inspector of Police. A malicious report intend- 
ed to result in the entry of a person’s name 
in Police Surveillance Register No. X is in 
itself defamatory. Such a case is not covered by 
the maxim — "Omnia presumuntur rite esse 
acta." Held, also, that, whore a complaint is 
based upon some official communication, 
whether oral or in writing, falling wthin the 
scope of either ss. 123, 124 or 125, Evidence 


1699 


THE ALL INDIA DIGEST. 


1700 


Defamation — continued. 


Defamation — continued. 


4 

Act, find there is no likelihood of proving the 
communication by primary and direct evidence, 
the Magistrate is fully justified in dismissing 
the complaint under s. 203, Grim. Pro. Code, 
•189S. Held, further, that, although the gene- 
ral rule in all the criminal proceedings is that 
the onus of proving every thing essential to the 
establishment of a charge against an accused 
lies on the prosecution, yet s. 105 of the Evi- 
dence Act constitutes, a departure from that 
rule and makes it obligatory upon the Courts 
to presume the absence of such circumstances 
as may bring the accused within some general 
or special legal exception, unless or until their 
existence is shown by the accused or is admit- 
ted by the prosecution itself. So, in a defa- 
mation case, when once the complainant has 
proved that the accused has made a primn focie 
defamatory im))Utation, it rests with the ac- 
cused to show that he is justified in doing so. 
Per Johnstone, C.J.--The Punjab Chief Court 
Circular No. 849-G. of 15th February, 1900, is 
ultra vires. It lays down a principle and test 
which arc inconsistent with the Statute 
Law, s. 202, Criin. Pro. Code, 1898. Per 
Williavis, J. — Whether the circular is ultra 
vires or not, the course indicated by it is pre- 
eminently one which it is desirable and even 
necessary to adopt in the cases contemplated 
therein. Per Johnstone, J. — Where the facts can 
hardly be known with precision to the complain- 
ant, it is the duty of the IMagistrate to explain 
the facts and, in view of that explanation, to 
call upon him to state precisely what the charge 
is. Per Williavis, <7.— But there is no such 
duty of the Magistrate, whore the complainant 
has the benefit of legal assistance and the facts 
stated by him do not constitute an offence for 
which the accused may be considered respon- 
sible. i P.W.R. 1910 Cr. 

(105) — Penal Code, s. 500— Defamation — 
Abatement of prosecution on the death of com- 
plainant — Criminal Procedure Code, s, 198 — 
Act V of 1881, s. 89. — Held, that the death of 
the complainant, during the course of criminal 
proceedings for defamation, necessarily termi- 
nates those proceedings. Obiter, — Held, also, 
that 8. 89 of the Probate and Administration 
Act, V of 1881, contains the law on the subject 
of a cau.se of action surviving to the represen- 
tative of a deceased plaintiff, and the principle 
underlying the rule laid down in the section is 
applicable to criminal proceedings under s. 500 
of the Indian Penal Code, having regard to the 
narrowness of line between a prosecution and 
a suit fordamages. 8 P.W.R. 1908 Cf. = 7 Cp. 
Ii.J. 290 = 112 P.L.R. 1908 = 10 P.R. Cp. 1908. 

(106) — Form of defaynation — Written or spokeyi 
defamation — Penal Code, s. 499. — ^No distinc- 
tion exists between written and spoken 
defamation. 2 W.R. Gr. 36 ; 3 W.R. Gr. 45. 

(107) — Nature of defamation — Penal Code, 
8, 499 — Publishing'* defamatory matter — 
Filing petition in Court. — Filing in Court a 
petition containing imputations against a person 
calculated to injure his reputation, with the 
Intention that other persons ^o\dd read it 


amounts to making or publishing the impu^ 
tation within s. 499, Penal Code. The (Cri- 
minal law of this country as to defamation is 
contained in s. 499 of the Penal Code, and not 
in the English Law. 14 W.R. Gr. 27. 

(108) — Untrue statement — Penal Code, s, 499. 
— The accused, an Inspector of Police, was sent 
to enquire if it was true that one Brojanath 
was a leader of dacoits* He reported that it 
was false, and that the banias of the village 
were trying to get him punished from an ill- 
feeling. He added : “I learnt from private 
enquiries that there is scarcely a woman in 
the houses of the banias who has not passed a 
night or two with the defendant Brojanath.’* 
Held that tbe imputations were neither reckless 
nor unjustifiable, and were not defamatory, 
being covered by the 9th exception to s. 499, 
I.P.C.; but the commitment of the accused for 
trial for defamation under s. 409 of the Penal 
Code was supporced under the other circum- 
stances of tho case. 6 B.L.R. Ap. 42=14 
W.R. Gr. 22. 


(109)— Onus probandi — Act XVIII of 1862, 
s. 27 — Good faith. — Under s. 27 of Act XVHI 
of 1862. proof of the existence of the facts relied 
on as a defence should be given before good 
faith could be presumed in a case of defamation, 
and the onus lies on the person making the 
imputation. Such a person, to claim the bene- 
fit of excep. 9. s. 499 of the Penal Code, must 
prove that be has exercised duo care. 4 W.R* 


Gr. 22. 


(HO) — Suit for defamation — Police officer's 
report — Words spoken in judicial proceeding.^ 
In a suit for damages for defamation a pol^ 
officer’s report may be evidence that the words 
were spoken , but not that there was a malicious 
intention. 11 W.R. 534. 


(Ill)— PenaZ Code, s. 499— Defamation— 
Common abuse. — Where the defamatory sta^ 
ment attributed to the accused consist^ of the 
use of cerlain abusive terms, viz., “ heti-ki-gal%t 
bahin-ki-gali" with reference to the complain- 
ant’s daughter, held that tbe use 
abuse being common, could not be regarded as 
conveying any such imputation as could in any 
way harm the reputation of the person towards 
whom it was used. A.W.N. 1883, 36. 


{IVl)— Penal Code, ss. 95,499— Defamation- 
Causing of slight harm. — The accused, a harr^ 
ter, and the complainant a pleader, were engage® 
in a criminal case. The latter made a remar 
conveying an imputation on the former, upon 
which the former called the latter a * 

Held that even if the expression made um of oy 
the appellant amounted to defamation in poin 
of law, the case came under the provision 
of s. 95, I.P.C. A.W.N. 1883, 46. 


(IIB)— Penal Code, ss. 499. 50O-S<^f^ 
Uthough the language of 9. 499, 
io the most elastic application, yet, 
vill act wisely in refusing to adapt it to 
n which no real harm has been done, or wncrq 
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a civil remedy might more appropriately be 
sought. A.W.N. 1883, 167. [i?.. 29 A. G85 = 
4 A.L.J. 605=A.\V.N. 1907, 235=6 Cr, L.J 
197.] 

(114) — Pouil Code, ss. 499, 500 — Defaniation 
— Leiter addressed toa legal practitioner in reply 
to the notice of a claim on behalf of his client, 
which contains imputation concerning the 
client — Publication — Privileged communication 
— Imputation addressed to the person himself 
— Defaming husband imoife' s presence and vice 
versa — Crim. Pro. Code, s. 439, held that : — 
Where a person, to whom a claim is presented 
by a legal practitioner on behalf of his client, in 
replying exceeds the priWlege by sending to the 
legal pnictitioner a letter containing defamatory 
statements concerning the client, the publica- 
tion is complete when the latter is received 
and read by the legal practitioner. Any one 
in the transaction of business with another 
has a right to use language bona fide, which 
is relevant to that business and which a due 
regard to his own interest makes necessary 
even if it should, directlj or by its conse- 
quences, be injurious or painful to another; and 
this is the principle on which privileged com- 
munication rests ; but defamatory comments 
on the motives or conduct of the party with 
whom he is dealing, do not fall within this rule. 
In the present case it was enough for the res- 
pondent to deny the truth of the petitioner’s 
claim on the gcoiind of enmity, but to go the 
length of attacking his character and writing 
the letter, the material portions of which are 
given below, is prima. facie defamatory and 
does not fall within any of the exceptions to 
e. 499, Penal Code.” Dear Sir, — In reply to the 
notice dated the 9th February, 1908, I state as 
follows: — “I inspected the account of Kalka 
Municipal Office as Senior Auditor. In the 
course of the audit, embezzlements to the 
^tent of about Rs. 1 ,000 were committed by 
Dr. J., the Sanitary Officer at Kalka.... All these 
statements showed dishonesty on the part of 
the Doctor. I stated in my report that during 
the last year ho must have embezzled about 
Rs. 6,000. On my report the doctor was trans- 
ferred from Kalka My report was subse- 

quently printed and sent to the Local officers. 

I discharged my official duties honestly, and 
this is the reason why Dr. J. is inimically dis- 
posed towards mo. I owe him no money nor did 

I borrow any money from him The Local 

authorities taking pity on the Doctor on 
account of bis old age were content with his 
transfer only. In fact, I, in my report, and 
a^o the Examiner, recommended that he 
(Doctor) should bo criminally prosecuted. 
Obiters. Defaming husband in wife’s presence 
and tnce versa is sufficient publication within 
;the meaning of s. 499 and is punishable under 
8. 600, I.P.C. But the uttering''of a libel by 
a husband to his wife is no publication and 
coMequently is not an offence under s. 500, 

It is settled law that the communication 
of defamatory matter concerning a particular 
person to that person only is not publication 
wthin the purview of s. 499, Penal Code. 6 P. 
W.R. 1910 Cr. =10 P.R. 1910 Cr. 


Defamation — concluded. 

illb)— Penal Code, s. 499-Defamation—Pri- 
o/ swtfor.— In a criminal prosecution for 
defamation in respectof the statements made by 
the accused as complain.ant in a criminal case, 
held that a plea of privilege as suitor was bad 
as the doctrine of absolute privilege of state- 
ments made by suitors docs not apply to pro- 
ceedings under the Indian Penal Code. A.W. 
N. 1890, 170. 

{ll(i)~-Penal Code, s. 499~Def<imation^ 
Privilege— Wife defamed— Compkiint by hus- 
band. — Where the father and the brother of 
the complainant's wife were accused of defama- 
tion in that they stated that somebody had 
taken hold of her with intent to commit 
held that the statement was not 
privileged under any of the exception in s. 499 
of the Penal Code. HeldaXso that the husband 
could complain as the aggrieved person in the 
above case and not necessarily the wife. A.W.N. 
1891, 188. 

(117) — Penaf Code, s. 499— Defamation- 
Charge instituted by son for defamation against 
mother. — For the purpose of instituting a cri- 
minal proceeding under s. 499, I.P.C., a mother 
and sou are not in the same position as a hus- 
band and wife. A.W.N. 1893,207. 

(118) — Crim. Pro. Code U882), s. 198 — Com- 
plaint of abetment of defamation by sale of printed 

matter. — What a complaint alleging the com- 
mission of the above-mentioned offence should 
contain discussed. 8 P.R. 1891 Cr. 

See ACT XXV OP 1867, 9 M. 387 = 1 Weir 
576. 

See Advocate, 10 M. 28, F.B. 

See Complaint, 10 A. 39. 3 Bom. L.R. 675, 

See Contempt of Court, lo C. 109 = in 
I.A. 171, P.C. 

See Crim. Pro. Code (1898), s. 198, 32 C. 
425 = 8 C.W.N. 515. 

Sec Crim. Pro. Code (1898), s. :350, 13 

See Joinder of Charoes, 120 P.L.R. 

See PLEADER and CLIENT, 4 Ind. Gas. 

X7 Oa 

See S.VNCTION TO PROSECUTE, 9 M. 439 = 

2 Weir 213. 

Default. 

Dismissal of complaint for complainant’s 
default— See COMPLAINT, 8 M.H.O. App. 5. 

See ClllM. Pro. Code (1898), ss, 367, 369, 
421, 422, 423, 5 N.L.R. 76 = 9 Cr. L.J. 563 = 2 
Ind. Cas. 247. 

S^ Dismissal op Complaint, Rat. Un, 

Cr, C. 988. 

See JOINDER OF Charges, 11 C. 91. 

See Penal Code, s. 174, 3 S.L.R. 155. 
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Defence. 

— Alibi — Nature of defence. — An alibi is 
generally an unsatisfactory way of disproving a 

claim or charge. 11 B.H.C. 90. 

See Act vn OF 1870, s. 19 (17), U.B.R. 
(1892—1896), Vol. I, 9. 

Defence Witness. 

See Evidence, 18 P.R. 1900 Cr. 

Defile. 

See Penal Code, s. 295, 1 Weir 253, 25G. 

Defraud. 

See Penal Code, s. 415, 32 C. 775 = 9 C. 
W.N. 807 = 1 C.L.J. 469 = 2 Cr. L.J. 368. 

Dekhan Agriculturists’ Relief Act. 

See BOM. Act XVII of 1879. 

Delay. 

—Effect of— See Ben. Act ni OF 1899, 
ss. 449, 450, 452 and 579, 11 C. W.N. 30 = 4 
Cr. L.J. 408 = 34 C. 341. 

— In prosecuting accused after receipt of 
sanction— Refusal to entertain complaint — 
See Complaint, 2 Weir 154=6 M.H.C. App. 
15. 

See PENAL CODE, ss. 154, 155, 7 C.W.N. 
245. 

See PENAL Code, ss. 154 and 155, 7 C.W.N. 
301. 

— Omission by husband to take steps towards 
prosecuting for adultery for long time — Effect 
—See PENAL Code, s. 497, 1 C.W.N. 498. 

See SANCTION TO PROSECUTE, 11 C.W.N. 
119 = 4 Cr. L.J. 454. 

— Delay in disposal of case — See TRANSFER 
OF Criminal Cases, 2 Weir 679. 

Delegating authority. 

See ACT I OF 1878, ss. 5 and 9, 1 3.L.R. Cr. 
70 = 8 Cr. L.J. 188. 

Delegation. 

See ACT XV OF 1381, s. 15 (1) (c), rule 19, 
11 Bom. L.R. 12 = 9 Cr. L.J. 160 = 1 Ind, Cas. 
102 . 

See JOINT TRIAL, 4 N.L.R. 71 = 8 Cr. L.J. 

11 . 

Delegation of authority, powers or functions. 

See ACT XXVn OF 1871, s. 18 (7), rule 13, 
23 P.R. 1908 Cr. = 9 Cr. L.J. 94. 

— District Registrar’s power to delegate 
to Sub-Registrar functions prescribed by s. 74, 
Registration Act, 1877 — See ACT in OP 1877, 
ss. 74 and 82. 24 C. 755. 

— Delegation of powers of District Re- 
gistrar — See Act IH op 1877, s. 82, 20 C. 
719. 

—Application for allowance for spoiled 
stamps — Power of Collector to delegate autho- 
rity— See ACT I OP 1879, 3. 51, 5 A. 17. 


Delegation of authority, powers or functiona 

— concluded. 

See Bom. Act IV of 1887, s. 6. 3 S.L.B. 
56 Cr.=2 Ind. Cas. 371. 

See U. P. ACT XV OF 1883, s. 69. 22 A. 123. 
F.B. 

— Delegation of questions as to actual pos- 
session to arbitrators, whether legal — See 
GRIM. Pro. Code (1898), s. 145, 32 C. 522= 
1 C.L.J. 432 = 2 Cr. L.J. 347. 

See JURY, Rat. Un. Or. C. 460. 

— Indian Legislature whether can delegate 
its legislative powers — See LEGISLATURE. 
POWERS OF, 3 C. 63 = 1 C.L.R. 161, F.B. 

Delegation of authority of public servant. 

See Penal Code, ss. 23, 186, 22 C. 759. 

Delusion. 

See PENAL CODE, s. 84, 34 C. 686=6 Or* 
L.J. 233. 


Departmental Enquiry. 

— False evidence in departmental enquiry— 
Court— See SANCTION TO PROSECUTE, 22 B* 
936. 


Departmental Punishment. 

See Autrefois Convict, Plea of, Bat. 
Un. Cr. C. 318. 


Deposition. 

(1)— Crit?e. Pro. Code, Act XXV of 2861, s.i98 
— Deposition — Practice , — Before a deposition 
is closed, a witness should be given an opportu- 
nity of explaining and correcting any eontra- 
dictiensit may contain, and only the statement 
which the witness finally declares to be the true 
one must be taken to be the statement he 
intended to make. Rat. Un. Cr. C. 84=Cr. 
Rg. 17—8—1871. [F., Rat. Un. Cr. 0. 602] . 


(2) — Recording of — Proof of contents ^ of 
Prosecution for fal^ evidence . — When it is m- 
tended to prosecute a person for giving false 
evidence, he should be carefully examined as W 
the point on which he is supposed to be 

iug falsely and the questions and answers shoUMi 
be recorded. Before a deposition is closM, * 
witness should be ^ven an opportunity 
plaining and correcting any contradiction 
it may contain and only that statement whicB 
the witness finally declares to be the troe one 
must be taken to be the statement which w* 
witness intended to make. Although the ex- 
tents of a deposition may be proved by a 
fied copy thereof, it is proper at a tri^ * 
intentionally giving false evidence, to prM^ 
and record at the trial the original 
L.B.R. (1893—1900), 21. (12 W.R. Cr. 69. P-h 

(3) — S. 369, Grim. Pro. Code, 1861. dof 
authorise a deposition made by a deceased 
son in a civil suit being recorded in a crimi 
trial. Cr. Bg. 26—8—1869. 

—Of recording Magistrate, a^missi^^ 
of. before committing MagUtrale— 

FESSION, 5 C. 958= 6 C.L.R.353. 
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Deposition— concluded. 

—Arbitrary transferof — to the Sessions record 
Grim. Pro. Code (1893), s. 288, 9 C. 
P .LiH. Cr. 24* 

See Dying Declaration, 7 C.P.L.R. Cr. 
14. 

See Evidence Act, s. 32, 5 M.L.T. 217. 
See Evidence ACT, s. 91, 6 c. 762 = 8 C. 

L.R. 292. 

—Reading former deposition to witness and 
asking him if it is true — See Witness, S.C. 
86, Oudh. 

Deputy Collector, Jurisdiction of. 

See Grim. Pro. Code (1898), s. 476, 27 C. 


Detention in custody, 

Proceedings against accused in foreign 
State — Keeping accused hi custody in British 
India^ when allowable* — A British ^lagistrate 
IS not warranted in keeping people in custody 
on a mere allegation that criminal proceedings 
against them are pending in a foreign State. 
Unless proper stops be taken against the per- 
sons detained under the Extradition Act, they 
must be released. Rat. Un. Cr. C. 124. 

Dewan. 

May be an ‘ agent ’ during absence of his 
master ; but not a Deivan who acts only under 
the orders of his resident master — Sec GRIM. 
Pro. Code (1872), s. 90,4 c. e03 = 3 C.L.R. 
87. 


Deputy Commissioner. 

—Non-Regulation Province — Crim. Pro. Code 
(256J), ss. — Appeal. Deputy Commis- 

sioner in a Non-Regulation Province was, under 
a. 14 of Criminal Procedure Code, 1861, a Dis- 
trict Magistrate and could hear an appeal 
preferred under s. 412 from the order of asub- 
ordinate Magistrate, who had exercised juris- 
diction in a case in which he had none. 16 W. 
R. Cr. 1. 


Powers of Deputy Commissioner empowered 
^de.* s. 36, Crim. Pro, Code (1872)— See CRIM. 
Pro. Code (1898), ss. 30. 34, 5 n.w.p. 219. 

Deputy Commissioner of Police. 

See Ben. Act IV of 1866. 20 C. 670. 

Detention, 


—Sub-Assistant Conservator of Forests— 
Seizure and detention of timber — Want of a 
valid pass— See ACT VII OF 1878, ss. 54, 73, 
16 B. 229. 

Order of, in Reformatory Schools — See 
ACT VIII OF 1897, ss. 1, 2 and 3 and 8, 25 C. 

833 = 2 O.W.N. 11. 


'Power of appellate Court to pass order 
for, in a Reformatory School — See ACT VIII 
OP 1897, ss. 8, 9 and 11, 4 C.W.N, 226. 


Substitution of imprisonment for an ordi 
of detention in Reformatory Schools by appe 
late Cour^— See Act VIII of 1897, s. 16, 
C.W.N. 676. 

_ See Bail, 13 C.W.N. 43 = 36 C. 166 = 9 C 
L.J. 876 = 1 Ind. Cas. 788, 13 O.W.N. 51 = 
ML.T. 482 = 86 O. 174=9 Cr. L.J. 409 = 
Ind. Cas. 910. 

S^Orim. Pro. Code (1898), s. 167 (3), 
C.W.N.664 = 6 0r. L.J.86. 


Detention of accused by police. 

i})‘-Crim. Pro. Code (288ii), s. 62 {2872, 

1861—1859, 8 . 752).— S. 152 
Of the C6de of Criminal Procedure, 1861, does 
not apply to cases in which there has not been 
a ^zUinuous detention of twenty-four hours. 

CODE (1898), 8. 167, 7 0. 

W.N. 467. 


Dictionary. 

—Murray’s Dictionary, if can be referred to, 
to ascertain meaning of words — See !Mad. ACT 
IV OF 1884, s. 63 (3), 25 M. 627 = 1 Weir 727 = 
12 M.L.J. 393. 

Disaffection. 

See Penal Code, s. 124,' 22 B. 152, F.B. 

See Penal Code, s. 124-A, 20 A. 55 F.B. 
22 B. 112, 19 C. 35, 5 M.L.T. 393 = 32 M. 384. 

See PENAL Code, ss. 124-A. 153-A, 10 
Bom. L.R. 848 = 8 Cr. L.J. 281. 

See SEDITION, 2 Bom. L.R. 286. 
Disapprobation. 

See Penal Code, s. 124-a, 19 C. 35. 

Discharge of accused. 

See Crim. Pro. Code (1898), s. 253. 

(1) — Crim. Pro Code {2882), s. 548^0rder 

of discharge — Copy of proceedings, right of 
complainant to. — Inasmuch as every one com- 
plaining of an offence by which he is injured 
is affected by the disposal of his complaint, 
whether the case has been sent up by a police 
officer or not, ho is entitled to a copy of the 
Magistrate’s order of discharge under s. 253, 
Crim. Pro. Code. Rat. Un. Cr. C. 305 = Cr.Rg. 
54 of 1886. ^ 

(2) Biseharge — Subsequent charge for same 

Police and the IMagistracy are 
not precluded by an order of discharge from 
reviving a charge, if the discharge appears to 
have been made on a wrong view of the facts. 
Rat. Un. Cr. C. 688 = Cr. Rg. 3 of 1892. 

(3) Improper discharge— Procedure. — If there 
has been an improper discharge, the Magistrate 
ought to report the matter to the High Court, 
which can order a re-trial — Per MARKET, J. 

2G. 405. C^., 10 C. 268J. 

(4) — CHm. Pro. Code (7872), s. 225— Dis- 
eiuirge of accused without hearing the prosecu- 
tion witnesses.— An order of discharge of an 
accused person without hearing all the prosecu- 
tion witnesses is irregular. 8 H.H.C. App. 4. 
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Discharge of accused — continued. 

{5)~Im'proper discharge — Penal Code, s. 498, 
— Held that it was improper to discharge a 
person accused on a complaint of an ofience 
under s. 498, I.P.C., merely because he said 
that the woman had been made over to him by 
a yanchayat. Colm. Dig. Cr. 73 of 1877. 

(6) — Sessions Ccnirt if can discharge accused. 
— A Sessions Court cannot discharge an accused 
person ; it must either convict or acquit him. 
3 P.R. 1874 Cr. 

(7) — Revision by Chief Court. — The Chief 
Court will not interfere in revision with an 
order of discharge passed on a full consideration 
of the evidence in the case. 8 P.R. 1900 Cr. 

(8) — Criwi. Fro. Code {1872), ss. 216, 220, 298 
— Omissioi to prepare a charge, effect of, on an 
acquittal. — An omission to prepare a charge in 
writing will not invalidate, unless a failure of 
justice is occasioned thereby, an order of 
acquittal, and render such order equivalent to 
an order of discharge ; the order of acquittal 
is, therefore, a bar to the revival of proceedings, 
against the person acquitted, for the same 
oSence. 3 A. 129. 


Discharge of^accused — continued. 

Magistrate should not discharge the accused 
before the trial as prescribed by Ch. XVII (of 
the Code of 1672) has taken place. 7 N.W.P. 
230. 

(13) — Cri77i. Pro. Code {1861), ss. 171, 225— 
Reference to Magistrate for investigation of case 
triable by Sessicnis Court — Poiver to discharge, 
— Where a case triable by the Sessions Court 
has been referred to a Magistrate by the Prin- 
cipal Sadr Amin, it is competent to the 
Magistrate to discharge the accused under 
s. 225, Grim. Pro. Code, 1861, if he should be of 
opinion that there were, no sufficient grounds 
to warrant the committal. S B.H.C. Cr. 41. 
[R., 13 B. 109]. 

(14) — Crim, Pro, Code {1898), ss, 253 and 367 
— Order of discharge — Magistrate — Judgment. 
— The legislature does not render the writing of 
“ reasons ” necessary, where an accused person 
is discharged, after the trying Magistrate has 
heard all the evidence for the prosecution. But 
it is desirable that the Magistrate should record 
his reasons for discharge, though it is not com- 
pulsory. 9 Bom. L.R. 2S0 = 5 Cr. L.J. 2S5> 


(9) — Crim. Pro. Code — Revival of prosecution 
after discharge — J urisdiction. — A Criminal 
Court in the Punjab discharged a person 
accused under s. 498, of enticing away a 
married woman. Subsequently it was found 
that the woman was concealed or detained in a 
place in the N. W. Provinces. The accused 
was again charged with the offence of enticing 
away before a criminal Court of the District in 
that Province. Held, that, although bis pre- 
vious discharge by the Punjab Court did not 
bar a revival of a prosecution for the same 
offence, it could only be revived by the Court 
in the Punjab in which alone it could be legally 
instituted. 3 A. 251. 

(10) — Crim. Pro. Code {1872), s. 195 — Power 
of Magistrate enquiring into a sessions case to 
discharge the ac(msed. — The power given to a 
Magistrate under s. 195 extends to weighing 
evidence, and the expression “sufficient 
grounds “ must be understood in a wide sense. 
But this discretionary power should be exer- 
cised by the Magistrate with due care and 
caution, and be should not take upon himself 
to discharge the accused in sessions cases on 
the evidence which might justify a conviction. 
But when the evidence against the accused is 
such, that, in the opinion of the Magistrate, it 
cannot possibly justify a conviction, there is 
nothing in the law, which prohibits the dis- 
charge of the accused, even though the evidence 
against them consists of statements of persons 
who claim to be eye witnesses, but whom the 
Magistrate entirely discre^ts. 5 A. 161. 

Rat. Un. Cr. 0. 746]. 

(11) — Discharge, whether amounts to acquittal 
—Crim. Pro. C^e {1861)f s, 260.— A discharge 
under s. 250 of the Code of 1861 does not 
amount to an acquittal. 4 N.W.P. 23. 

• (12) — Warrant cases-^ Discharge — Orim, Pro. 
Code (1872), Ch, XVII*— la warrant cases, the 


(15)-Crim. Pro. Code, Act X of 1872, s. 215 
— Illegal arrest — Discharge. — An order of dis- 
charge cannot be passed by a Magistrate, under 
s* 215 of the Crim. Pro. Code, until evidence is 
taken against the accused. Rat. Un. Cr. C. *3 
= Cr. Rg. 21—5—1873. 


(16)— Cnm. Pro, Code, Act X of 1872, ss. H, 
142, 215, 296 — Improper discharge — DwtrWi 
Magistrate — Procedure. — Where a Ihstrict 
Magistrate finds that a subordinate Magistrate 
has improperly discharged an accused person 
under s. 215 of the Crim. Pro. Code, his proj^r 
course is, not to refer the proceedings to tuQ 
EUgh Court under s. 296. but to take up the c^ 
under s. 142 or. if need be, to refer U undw 
s. 44 for trial. Rat. Un. Cr. C. 76 = Cr. ng- 
17-7- 1873. 

{ID— Crim, Pro. Code (2872), 
Explanation 3 of s. 215, Crim. Pro. Code, does 
not prevent the discharge of an accused per^n. 
if all the witnesses named for the prosecutio . 
wher are forthcoming, have been examined* 
Rat. Un. Cr. C. 121. 


(13)— Crim. Pro. Code, Act X of 1882. s. 

• — Improper discharge — Procedure . — A 
trate stopped a case without hearing all ® 
dence, and discharged the accused, 
that it was impossible to fix the 
guilt or to clear up the mystery in whicn ^ 
case was involved. Held that, when the 
sioDS Judge ordered a re-trial of the _ 

should not direct the District Magistra 
have the case tried by some Ma^tra^ 
than the original one. Rat. Un. Cr. C* ww" 
Or. Rg. 81 of 1897. 


l^)— Examination of prosecuUon witn^^ 

m. Pro, Code {1872), s. 2l5^s. 253 of ^ 
sent Code.— A Magistrate is bound, ^ . 
sharging an accused person nnaer s* 
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Discharge of accused— continued. 

theCrim. Pro. Code (X of 1872). to ex.-imine 

S r * by the prosecution. 

! ^ A. 447, A.W.N. 1881, 145. 

A.W.N. 1882, 179.J 

(1596), ss. nos, 204 (3), 
ir' ■ *^^:-Order of discharge bi/ Presidency 
MaQxstrate—Poioers of High Court-Charter 
— The High Court cannot interfere 
with an order of discharge made bv a Presi- 
dency Magistrate. S. 16 of the Charter Act 
however, gives it a limited jurisdiction. The 
High Court can exercise that power only in 
^ses of non-exercise or illegal exercise of juris- 
diction. It cannot set aside the order of dis- 
charge, merely on a consideration of the 
evidence in the case. 6 C.L.J. 705 = 6 Cr. L 
J. 400. [Diss., 12 C.W.N. 678. j 

deferring a case to police investigation 
--Duty of Magistrate.— WhiiL'Q a Magistrate 
refers a case to the police for investigation, and 
the police officer arrests some persons, the 
Magistrate is bound to consider the evidence, if 
any, on which the persons have been arrested, 
before he summarily discharges them. 2 C.L. 
R. 374. 

^ ss. 216, 220, 

*60— Order of acquittal by Subordinate Mngis. 

re-trial by District Magistrate. 
^VVhen a charge is dismissed by a Subordinate 
Magistrate, the District Magistrate may, under 
certain circumstances, proceed under s. 142 ; 

Ut it IS quite clear that ho cannot do so whore 
there has been a formal acquittal. The terms 
Of s. 460 bar any further trial so long as that 
acquittal remains in force ; and that acquittal 
could not be set aside by the Alagistrate unless 
ho could de<tl with the case as a Court of appeal. 

(23) -- Crim.Pro.Code (1872), ss. 215 and 362— 
Order of discharge without examining jn-osecu- 
^^^^^tJiesses . — An order of discharge under 
s« 215 without examining all the witnesses 

prosecution is not legal. 4 M. 

^ro.Code (1872), ss. 44, 142, 215 
T • J- ^l^Proper discharge of accused person 
urxsdiction of District Magistrate to revive 
^oseculion— Proper procedure.— A District 

JJ^gistrate is not legally competent to revive 

in a case in which the accused 
? oA” , ® improperly discharged, under 

* 1 .’ ^ Magistrate having jurisdiction to 

tEl proper course is to apply to 

in fi 0 *^- 7 ^ the powers conferred 
‘ 12), which are, however, discretionary 
towers* q M, 25. 


Discharge of accused— continued. 

(26)— Crim. Pro- Code (1862), s. 4.94— Dis- 
c/iarge by Sessions Judge, validity of.— A 
prisoner once committed to sessions on a charge 
cannot be discharged, but must be acquitted or 
convicted. 12 M. 35 . ^ 

i^V—Crim. Pro. Code, ss. 2-53, 306, 367, 137 
Or^ of discharge not " judgment "—Magis- 
trate s competency to initiate subsequent proceed- 
ings after order of discharge— Principle of 
autrefois acquit, how far applicable ?— Exhaus- 
tiveness of Code presumed.— When a Magistrate 
passes an order discharging an accused under 
s. 253, Crim. Pro. Code, such order of discharge 
does not preclude him from taking fresh 
proceedings and issuing process against the 
person discharged, in respect of the same 
offence, without such order being set aside by a 
higher tribunal. Per Munro ami Pinhty, JJ, 
An order of uischargo is not a “•judgment.” 
Although the word ““ judgment ” is not defined in 
theCrim. Pro. Code, it is sufficiently clear from 
ss. 3(>6, 367, that the term is intended to apply 
to the final order in a Pin/, teriuinating in 
either the conviction or acquittal oi the accused. 

1 at J-^inhey, JJ. The principle of autrefois 
acquit can have no application, as it must be 
assumed that the Code is exhaustive on the sub- 
ject it deals with, and it is not permissible to 
add to Its prov isions. Reading together ss. 253 
and 437, it is clear that the Legislature could 
never have intended that a Jlagistrate dis- 
charging an accused should furnish him with 
a certificate of immunity from further molesta- 
tion. The remedy for repeated indiscretions on 
the part of Magistrates is the provision of better 
Magistrates by Government, and not the limi- 
tutiou of their powers by judicial interpretation. 

31 Ju« o43« 


?"* s. 494—lr- 

dwharge of prisoner ^4 Sessions Judge 

a nrtoi validity of —Where 

whom being with- 
of the Prosecutor, by permission 

Judge was merely discharged 
affain under s. 494 and was 

lorthn Sessions on a second charge 

and WAo though on a new sanction, 

was had. ^12 Iff ** 85 ’ ^^*** *^^*‘ the conviction 


(28) Acquittal — Discharge from custody. — A 
prisoner is entitled to be discharged from 
custody immediately on the judgment of acquit- 
tal being pronounced, when there is no other 
charge pending against him, and his further 
detention is illegal. It is for the jail authorities 
in whose custody a prisoner remains until the 
trial IS concluded to satisfy themselves of the 
result of the trial ; and no formal warrant of 
release addressed by the Court to the Superin- 
tendent of the Jail is necessary. 5 M.H.C. 
App. 2. 

(29) — Criwi. Pro. Code (1861), s. 435— Dis- 
missal of complaint without enquiry — Fresh 
ei^uiry by District Magistrate.— Where a Sub- 
Magistrate dismisses without enquiry a com- 
plaint of theft, the District Magistrate is not 
prevented from making a fresh enquiry into 
the charge. 6 M.H.C. App. 31. 

(30) — Pro. Code, ss. 423, 435, 437 
and 438 Discharge of accused by second class 
M^istrate District Magistrate setting aside 
^der of discharge on the ground of misapprecia- 
txonof evidence and directing further inquiry 
hy first class Magistrate — Legality — Duty and 
p^op^ function of District Magistrate when he 
considers prosecution evidence reliable. — Where 
a Court, competent to decide whether the 
accused is guilty or not. bolds that ho is not 
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Discharge of accused — continued. 

guilty on a consideration of the evidence 
adduced by the prosecution, that finding should, 
if at all, beset aside, only by a Court competent 
to set aside such finding of fact, i.e., by the 
High Court, under s. 431 of the Crim. Pro. 
Code, read with s. 423. Where a District 
Magistrate set aside an order of discharge, 
passed by the second class Magistrate who tried 
the accused, on the ground that the second class 
Magistrate misappreciated the evidence and 
arrived at a wrong conclusion upon the facts. 
Held that the order of the District Magistrate 
was illegal and should be set aside. The Dis- 
trict Magistrate, when he has come to the 
conclusion, as in this case, that jjrinia facie the 
prosecution evidence is reliable, ought to have 
referred the case to the High Court for orders, 
instead of setting it aside himself on the grounds 
formulated by him in his order. The proper 
function of the District ^lagistrate is criticism. 
A power to order what is practically a re-trial, 
to give a complainant another opportunity of 
re-examining his witnesses and adducing fresh 
evidence, ought not to be presumed, as it is un- 
just to the accused and opens a wide door to 
perjury and corruption. 3 M L.T. 230 = 31 M, 
133 = 18M.L.J.57 = 7Cr.L.J. 267. 

(31) — Crini. Pro. Code ilSTU), ss. 295, 197 
(ss. 209 and 215 of the Code of IH9H)— Discharge 
of accused — Subsequent cancellation of order of 
discharge and couimitinent to Sessions — Valid- 
ity. — Where a Magistrate, after examining 
certain witnesses for the prosecution, discharged 
the accused under s. 195, and, subsequently, on 
becoming aware there was another witness 
present, cancelled his order of discharge, took 
further evidence and committed the accused 
for trial to the Court of Sessions, held, that the 
commitment was good. 2 Weir 258 = 7 M.H. 
C. App. 40. 

(32) — Crim. Pro. Code, ss. 274 and 259 . — 
A complainant, who files a complaint of a non- 
compoundable ofience which necessitates a 
procedure under Ch. XXI for the trial of 
warrant cases and omits to attend on the day 
fixed, is prima facie guilty of contempt under 
8. 174. Where warrant cases are compound- 
able, the Magistrate is justified in assuming 
that the non-appearance of the parties means 
that the case has been compounded, but he 
must use bis discretion under s. 259, whereas 
in summons cases, where the complainant does 
not appear, be is bound to acquit the accused 
under s. 247. Crim. Pro. Code. 2 L.B.R. 165. 

(33) — Cri)n. Pro. Code (2595), ss. 437, 438 
•^Powers of revision by District Magistrates — 
Misappreciation of evidence— Power of committal. 
—The District Magistrates have the power, in 
revising orders of discharge of accused persons 
by subordinate Courts, to go into evidence and 
commit the accused for trial. 9 Cr. L.J. 866 
=1 Ind. Gas. 686. 

(84) — Improper discharge without enquiry — 
Charge of false evidence — Crim. Pro. Code 
s. 473. — Where a Joint Magistrate 
direct^ a recusant witness in a trial before 
him to be put on his trial for giving false 


Discharge of accused — continue d. 

evidence, and subsequently, on the 19th May, 
on hearing the statement of the witness con- 
fessing that what he had stated was false, and 
that he had wilfully suppressed what he knew, 
recorded a proceeding stating that the case 
would not be proceeded with, and directing the 
discharge of the accused witness, held that, as 
the Joint Magistrate was incompetent himself 
to try the case by virtue of s. 473 of the 
Crim. Pro. Code, his proceeding of the 
19th May was either a part of an enquiry into 
a case triable by a Court of Session, or of some 
proceeding before a Magistrate other than such 
enquiry in respect of an offence which the 
enquiring Magistrate was not competent to try 
and that in either case the Joint JMagistrate 
could not discharge the accused. 23 W.R. 
Cr. 83. 


(35) — Re-trial by Magistrate aftei' discharge 
and acquittal by Deputy Commissioner — Crim. 
Pro. Code {2861), ss. 202, 207, 225.— A 
Deputy Commissioner, in a proceeding in 
which the accused was discharged with forgery 
and using a forged document, after calling on 
the accused during the enquiry to make a state- 
ment, but without requiring him to make any 
further defence, and aUer hearing the evidence 
for the prosecution and for the defence, discharg- 
ed and acquitted the accused. Held that 
was no trial, but a proceeding under Ch. XU 
of Act XXV of 1861 ; that, under s. 202 ot 
that Act, the Magistrate had discretion to ex- 
amine the accused and, under s. 207, toexamine 
witnesses on behalf of the accused and, under 
s. 225, the Magistrate, finding no suffici^ 
ground for committing the accused to the 
sions, could discharge and acquit him. 18 “• 
R. Cr. 49. 


(36) — Omission to draw up charge—^' 
charge— Acquittal.— ii no charge in wrUing 
has been drawn up against a prisoner 

has not been asked to make his defence. 
Magistrate, if no offence has been proved, c» 
only discharge, and not acquit the accused. 
W.R. Cr. 13." 

(37) — Want of evidence— Discharge— AequU- 

tal . — An accused against whom there is 
prima facie case, who has not been put ^ 
defence and against whom no charge has 
preferred, should be discharged and not acq 
ted. 8 W.R. Cr. 45. 

(38) — Revival of charge after 

A Deputy Magistrate, under s. 210. 

Code, permitted a complainant to ^ 

his complaint which was not 
heinous, and discharged the accused, o 
District Magistrate revived the case 
accused at the instance of the Commi ^ 
Held that the Magistrate had no jnnsdicw 
to do so. 25 W.R. Cr. 64. 


(39 ) — Power to revive case after 
Transfer of case part heard . — In a 
Joint Magistrate, after the gjs 

closed and the accused discharged ^ 

of the Crim. Pro, Code, a by 

presented to the Magistrate of the Distncs j 
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Discharge of accused — continued 

the prosecutor, who remanded the case directing 
the Joint Magistrate to proceed with it at the 
stage at which he left it. Held that, the 
discharge not being equivalent to an acquittal, 
the Magistrate might have received a complaint , 
if sufficient reason existed for doing so, and 
might have made it over to a subordinate officer 
for trial, but that he had no power to make the 
order of remand. 20 W.R. Cr. 47 and 25 W.R. 
Or. 31. 

{AO)~—Poiver of ^lagistrcite to revive case 
after discharge .—k District Magistrate can order 
a subordinate Magistrate to revive a case where 
the accused had been discharged. 20 W.R. 
Cr. 46. 

(41) — Committal by Magistrate after discharge 
— Sessions case. — Per Glover, J. — Held that, in 
& Sessions case, a Magistrate had power to 
commit the accused to the Sessions after dis- 
charging him. 20 W.R. Cr. 19. 

(42) — Cj-im. Pro. Code ilS6I), s. ^50 
—^Power of Sessions Court. — A Magistrate had 
discharged an accused under s. 250 of the 
Criminal Procedure Code when the Sessions 
Judge remanded the case for further enquiry, 
re-tried it and convicted the accused. The 
Sessions Judge was held to have no power to 
make the order of remand, but the conviction 
was upheld. 9 B.L.R. 339 = 18 W.R, Cr. 39. 

(43) — Criw. P?-o. Code{lS61), s. 250 — Power 
cf Sessions Court. — On an accused person being 
discharged by a Magistrate under s. 250 of the 
Criminal Procedure Code after enquiry into the 
case, the Court of Session could not, under 
8* 435. remand it for further enquiry. 9 B.L.R. 
337 = 18 W.R. Cr. 39. 

(44) — Criw. Pro. Code (Act XXVof266J), 
JS. 230, 251, 255, 435— Act VIII of 1869, s. 435 
— Sessions Judge, Power of. — No formal charge 
had been drawn up by a Magistrate under 
8i 250 of Act XXV of 1861. and the accused 
had not been called upon under s. 251 to plead 
thereto, and was not tried thereunder. Held 
that a release by the Magistrate of the accused 
did not amount to an acquittal under s. 255, 
but simply to a discharge under s. 250. Under 
such circumstances, s. 435, Act VIII of 1869, 
Authorizes a Sessions Judge to direct the accused 
to be committed to take their trial. 4 B.L.R. 
A. Or. 1 = 12 W.R. Cr. 68; 5 W.R. Cr. 88. 

(45) — Effect of discharge — Crim- Pro. 
Code (1861), s. 455.— When a person accused 

. offence triable by the Court of Ses- 
sion is discharged, he may be again brought, 
^tha view to commitment, before a Magis- 
trate, who may proceed in such a case without 
An^order from the Judge. S, 435, Code of 
Criminal Procedure, applies where a Magistrate 
«oe8 no reason to commit. 8 W.R. Cr. 61. 

(46) — Vse by Magistrate of word ** acquittal.'* 

AMa^strateemployed the words “acquittal ” 

" ^(®®harge ” when he meant only to dis- 
charge A person accused of an offence not triable 

lOB 


f Discharge of accused — continued. 

by him. Held that the Court of Session could, 
under s. 435, Crim. Pro. Code, 1861, order 
the commitment of such accused person 

8 W.R. Cr. 41. 

(47) — Power of Sessions Jtidge to commit — 

Crim. Pro. Code (1861), s. 455.— Whore a 
Deputy Magistrate discharged a person charged 
with an offence triable only by a Court of 
Session, the Sessions Judge is not precluded 
from ordering the committal of such person to 
the Sessions Court under s. 435, Act VUI of 
1869. 15 W.R. Cr. 61. 

(48) — Discharge without evidence — Crim. 
Pro. Code (1872), s. ^i5.— Where, in a 
warrant case, although the complainant’s wit- 
nesses and the accused were present, a Deputy 
Magistrate discharged the accused on a police 
report, that it was illegal, as the Magis- 
trate was^ bound, to take. the evidence of the com- 
plainant before discharging the accused. 24 
W.R. Cr. 9. 

(49) — Complaints sent up by Civil Court and 
referred by Sessions Judge to Magistrate — Im- 
proper discharge. — A Sessions Judge directed a 
Magistrate to make an enquiry into some com- 
plaints made by a Muusiff against certain 
persons ; the Magistrate being of opinion that 
there was evidence enough to incriminate one 
of the accused, dismissed the complaint against 
him, as the complaint made against him had 
not been explicit. Held that the Magistrate 
ought not to have discharged the accused, but 
ought to have drawn up a charge against him. 
25 W.R. Cr. 35. 

(60) — When the trying Magistrate has come to 
the conclusion that no^i;?ia facie case has been 
made out against the accused, the High Court 
cannot command him to arrive at a different 
conclusion. If the complainant has a good 
case, he may make a complaint to another 
Magistrate, who will not be prevented from 
inquiring and adjudging by a mere discharge of 

the accused in a warrant-case. Cr. Rg. 3 12 

— 1884. 

(51) — Revival of prosecution- Crim. Pro. 
Code (1872), ss. 215 and 297, — If a prisoner has 
been discharged by a subordinate Magistrate, 
and the District Magistrate considers that order 
improper, he cannot, if no further evidence is 
procurable, revive the proceedings before such 
Alagistrate, but he may refer such proceedings 
to the High Court. Cr. Rg. 10—10—1878. 


{52)—Orim.Pro.Code, 1672, 8,215— Crim, Pro. 
Code (1882), ss. 252, 253,437 — Discharge under 
s. 215 of Act X of 1872 — Further enquiry under 
Act X of 1882. — Where a subordinate Magistrate 
discharged the accused in a warrant case, under 
s. 215, Crim. Pro. Code, 1872, andthe Magistrate 
of the District, after Act X of 1882 had come 
into force, came to the conclusion that the ac- 
cused had l^een improperly discharged and that a 
further enquiry should be ordered, held that 
the order of discharge made by the sub' 
Magig|frateaatiouiiih& he ^aemad 


Ag(||rate||aho 
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Discharge of accused — continued. 

that it was therefore competent for the Magis- 
trate of the District himself to have ordered a 
further enquiry instead of reporting the case as 
he did, to the High Court, first of all assuring 
himself that fresh evidence was forthcoming, 
and also giving the accused an opportunity of 
being heard before him against such order being 
made. A.W.N. 1883, 150. [Commented on, 9 
A. 52 = A.W.N. 1886, 281]. 

(53) — Crim. Pro. Code {1872), s. 21S-‘Discharge 
in warrant case. — Where, in a warrant case, the 
accused person was discharged .without taking 
the evidence of all the witnesses named for the 
prosecution, held that the discharge was impro- 
per and a new trial should be ordered. A.W.N. 
1881, 145. 

(54) — Crim. Pro. Code, Act X of 1882, ss. 252, 
253 — Penal Code, ss. 117, 295 — Evidence taken 
for defence — Discharge. — Where a first class 
Magistrate took evidence ina case under ss, 147, 
295 of the Penal Code, examined the accused 
and also took defence evidence, but without 
framing a charge, and then discharged the 
accused, held, that the order of discharge did 
not amount to one of acquittal. A.W.N. 1891, 
80. 

(55) — Crim. Pro. Code, Act X of 1882, s. 253 
— Applicability - Warrant case. — A Magistrate 
has no jurisdiction to discharge an accused 
person under s. 253 of the Crim. Pro, Code for 
the non-appearance of the complainant on the 
date of hearing where the offence complained of 
is a warrant case. A.W.N. 1891, 116. 

(56) — Crim. Pro. Code, Act X of 1872, s. 215 
— Discharge without examining all prosecution 
witnesses. — In a warrant case, the Magistrate 
cannot discharge the accused without examin- 
ing all the witnesses produced for the prosecu- 
tion. A.W.N. 1882, 179. (3 C. 389 and 2 A. 
447, R.). 

— By Presidency Magistrate, effect of — See 
ACT IV OF 1877, s, 87, 6B. 376. 

— By Presidency Magistrate — See ACT IV 
OF 1877, s. 168, 7 C, 447. 

— Copies of order, and depositions before 
Presidency Magistrates, right to— See ACT IV 
OF 1877, 8. 170, 8 0. 166 = 10 C.L.R. 190. 

See ACT XII OF 1896, ss. 49—59, 1 L.B.R. 
43. 

See COMMITMENT TO SESSIONS COURT, 
Rat. Un. Cr. C. 899. 

See COMPENSATION, 9 Cr. L.J. 502 = 2Ind. 
Cas, 159. 

• See COMPLAINT, 24 C. 628 = 1C,W.N. 870, 
24 0. 286 = 1 O.W.N. 185. 

See Compounding Offence, L.B.R. 
(1893—1900), 240. 

-Power of District Magistrate to institute 
fresh proceedings after discharge of person re- 
quired to give security — See CRIM. Pro. CODE 
(1898), as. 110 and 437, 24 A. 148=A.W.N, 
1001,206. 


Discharge of accused — continued. 

See Crim. Pro. Code (1898), ss. 119, 209, 
253. 259, 437, 6 M.L.T, 133 = 33 M. 85 = 20 
M.L.J. 137 = 4 Ind. Cas. 1057 = 11 Cr. L.J. 162. 

See Crim. Pro. code (1898), s. 192, 7 
C.L.J. 249 = 7 Cr. L.J. 3L8. 

See Crim. Pro. Code (1898), ss. 203, 257, 
437, 12 C.W.N. 68. 

See Crim. Pro. Code (1898), s. 204, 
A.W.N. 1904, 5. 

See Crim. Pro. Code (1898), s. 206, 6 A. 
477. 

See Crim. Pro. Code (189S), ss. 252, 436 
and437, 28 C.21L = 5 C.W.N. 169. 

See Crim. Pro. Code (1898), s. 253, Rat- 
Un. Cr. C. 145. 

See Crim. Pro. Code (1898), ss. 253,254, 
2 P.R. 1906 Cr. = 37 P.L.R. 1906 = 3 Cr. L-J. 
345. 

See CRIM. PRO. CODE (1898), ss. 253, 366, 
367, 437, 31 M. 543 = 5 M.L.T. 184 = 9 Cr. L. 
J. SO. 

See CRIM. Pro. Code (1898), ss. 253,437 
and 439, 8 P.R. 1909 Cr. 

— Charged with an offence exclusively triable 
by CourD of Session — Further enquiry — Powers 
of District Magistrate and Sessions Judge See 
CRIM. PRO. Code (1398), ss. 435, 436, 437 
and 532, 28 C. 397 = 5 C.W.N. 574. 

See Crim. Pro. Code (1893), s. 436, 26 A. 
664 = A.W.N. 1904, 125 = 1 A.L.J. 29‘2. 

See Crim. Pro. Code (1898), S 3 . 436 , 438 (1)» 
3C.L.R. 263. 

— Setting aside order of discharge, 
for— See CRIM. Pro. Code (1898), s. 437,2 

O. C. 363. 

—By Magistrate and illegality of re-arrest by 
the police without an order from the Distnet 
Magistrate— See CRIM. PRO. CODE (1898). 
s. 437, U.B.R. (1892—1896). Vol. I, 48. 

See Crim. Pro. Code (1898), s. 437, 2 C. 

P. L.R. 82. 

— Discharge after examining Court 
—See Crim. Pro. Code (1998), ss. 540, 2o». 

2 Weir 714. 

— Because of complainant’s absenM"^'^^ 
DISMISSAL OF Complaint, Colm. Dig. Lr. 
33 of 1876. 

See FRESH COMPLAINT, 4 M.L.T. 140=*6 
Cr. L.J. 208. j 

See FURTHER ENQUIRY, 1 L-B.B. 100, 
C.W.N. 1221. 

See High Court. Superintend^ce 
POWERS OF, 5 M.L.T. 233, 

192 = 19 M.L.J. 157=32 M. 220 = 1 Ind.Uas- 

228. . 

—Whether discharge of accused bars insu*^ 
tion of fresh proceedings on same facts 
Magistrate, 2 L.B.R. 97. 

See Penal Code, ss. 497, 498, ii 0- 
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Discharge of accused— concluded. 

— ^vival of proceedings against accused— 

Revival of Criminal Proceedings 
1 C. 282 = 26 W.R. Cr. 30. 

See Sessions Judge, Jurisdiction of, 

T Un. Cr. c. 922. 4 

L.B.R. 49 = 6 Cr. L.J. 287. 

Discrepancies in evidence. 

y^VIDENCE ACT, s. 59. U.B.R. (1897— 
1901), Vol. I. 162. 

Discretion. 

(1) — Securih/ to keen the peace — Crirn Pro 
Cede (7884?), Ch. V12J— Discretionary potvers 
under thie chapter, how to be exercised —The 
^scretionary powers conferred by the law upon 
Magistrates, in the interest of preserving the 
public peace, must not be exercised without 
care and caution, and never in derogation of 
the rights of liberty and security to which the 
people are entitled under British rule. 9 A. 452. 

(2) Discretion, Jiow to be exercised ? — When 
the law throws upon a ^lagistrate the respon- 
sibility of exercising a discretion, he must exer- 
cise it to the best of his ability and has no right 
to pass a decision, simply because it would 
agree with a decision expressed by the Sessions 
Judge. 1 A.L.J. 815. 

(3) — Crtm. Pro. Code {1882), s. 476— Order 
vxade under the section — High Court's power 
of revision— Preliminary enquiry. -Tho High 
Court has jurisdiction to interpose in the case 
of an order made by a Court under s. 476 of 
fchc Codo» It has, therefore, also the power to 
determine whether the discretion given b)’ that 
potion has or has not been properly exercised, 
f^., 23 C. 532, 26 B. 785. 18 P.R. 1902 Cr. = 

78 P.L.R. 1902 ; H., 2 Weir 602 = 5 M.L.J. 
226, 23 C. 610, Rat. Un. Cr. C. 895, 26 A. 249 
“A.W.N. 1904. 15. P.B., U.B.R. 1907. 1st Qr.. 
Cirim. Pro. Code, 1.) The discretion, under 
8. 476 of the Code, is given by the words “such 
Court after making any preliminary enquiry that 
may be necessary send the case for trial.” It 
18, therefore, for the Court acting in the matter 

determine, in the exorcise of its discretion, 
whether or not to make such preliminary 
enquiry. There may bo cases in which, at any 
rate, it is plain that such an enquiry ought to 
pre<^de the proceedings contemplated by that 
section. 20 C. 349. 

(4) Rights of accused -persons — Duty of 
^ogutrates— Proper exercise of discretion vested 
them by fau;.— Magistrates, in de.aling with 
reLating to the rights ofaccused persons 
ould construe it in a less technical spirit 
tnan they are sometimes used to do. In the 
enor Courts, the right principle is occasion- 
X and a person is presumed to be 

^ilty the moment he is accused, and every 

prove his innocence is 
reganiod As vexatious. When the Jaw vests in 

^ certain discretion, it should be 
. , d“®d , 80 as hot te give rise to any reason- 
aoie complaint or prejudice or bias. 28 0. 694. 


Discretion — continued. • 

, ^5)— cojivictioyi, charge of . — In 
I deciding whether, for the purposes of punish- 
ment, the accused should be charged or not 
with a previous conviction, a Magistrate should 
exercise a careful discretion having regard to all 
the circumstances of the ca.<^e. 2 Weir 324. 

OF s. 449. 3 C.D.J, 

90-10 C.W.N. 182 = 3 Cr. L.J. 211=33 C. 287. 

See Ben. Act Hi of 1899. ss. 449, 450. 452, 
5(9, 11 C.W.N. 30 = 4 Cr. L.J. 408 = 34 C. 341. 

See Appeal. 5 Bom. L.R. 704. 

See Commitment to Sessions Court 2 

S.L.R. 9 Cr. = 10 Cr. L.J. 224. 

5eeCRlM. Pro. Code (1898), ss. 87, 88, 90, 

o Lj.S*R* 116. 

^ODE (1898), s. 106 and 
Ch. Mil, 6 Bom. L.R. 34. 

—Of Magistrate to proceed either under 
s. 107 or ss. 144 and 14b—Sec CRIM. Pro. 
Code (1898), ss. 107, 144 and 145, 32 C. 9G0 = 
10 C.W.N. 288 = 2 Cr. L.J. 769. 

—Of Magistrate to proceed either under 
ss. 144, 145 or 107, Grim. Pro. Code — See Grim. 
Pro. Code (1898), ss. 144, 145, 107, 26 M. 471 
= 2 Weir 56. 

— Arbitrary exercise of — See CRIM. PRO. 
Code (1898), s. 145 , 30 C. 608 = 7 C.W.N. 404. 

— Statement before committing Magistrate, 
admission of, in Sessions Court — See CRIM. 
Pro. Code (1893), S. 288, 7 C.W.N. 345. 

See Grim. Pro. Code (1898), s. 345, U.B. 

R. (1892— 1896), Vol. I, 43. 

— Discharge of accused person — Dismissal of 
complaint — See CRIM. Pro. Code (1898) 
ss. 403, 437, U.B.R. (1904), 2nd Qr., Grim. Pro! 
Code, 19. 

Non-exercise or improper exercise of 
powers of discretion vested in a Magistrate — 
High Court’s power to interfere - 6’ee CRIM. 
PRO. CODE (1898), s. 435 (1, 2 and 3), 19 C. 

52. 

~Of Magistrate not always a question of 
jurisdiction — See Dispute as to possession 

OF IMMOVEABLE PROPERTY, 3C.L.J. 478 = 3 
Cr. L J. 423. 

Enquiry. 5 a. L.J, 74=A. 
W.N. 1908, 45 = 7 Cr. L.J. 157. 

0^0 ^ High court, jurisdiction of, 10 C. 

2C8» 

T> J^ag^stbate, Jurisdiction of. u.B. 

R. (1892—1896), Vol. I, 31. 

« Sanction to Prosecute, 27 M. 223 = 

2 Weir 208 = 14 M.L.J. 74. 6 C. 440 = 7 C-L.R. 

ooU« 

““^^^S^strate’s discretion in taking security 
good behaviour, how to be exercised— 

security for good behaviour, 6 0.0. 
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Discretion —concluded. 

See SECURITY FOB GOOD BEHAVIOUR, 
A.W.N. 1906, 13 = 3 Cr. L.J. 91. 

See Sentence, 22 C. 805, L.B.R. (1893 — 
1900), 310. 

See SURETY. 8 C.L.J. 243 = 13 C.W.N. 80, 
2 S.L.R. 11 Cr. 

Dishonest Intention. 

See BOM. ACT II OF 1890, s. 47 (n), 6 Bom. 
L.R. 93 = 28 B. 346. 

Dishonesty. 

See Penal Code, s.415, 32 C. 775 = 9 C.W. 
N. 807 = 1 C.L.J. 469 = 2 Cr. L.J. 368. 

See Penal Code, ss. 417, 468, 5ll, 25 M. 
726 = 1 Weir 481 = 12 M.L.J. 68. 

Dismissal of Appeal. 

See APPEAL. 

See Grim. Pro. Code (1899), ss. 367, 369, 
421, 422, 423, 5 N.L.R- 76 = 9 Cr. L.J. 553 = 2 
Ind. Cas. 247. 

Dismissal of Complaint. 

See COMPLAINT. 

See Crim. Pro. Code (1898), ss. 203, 247. 

(1) — Crim. Pro. Code, Act XXV of 1861, 
s. 269 — Dismissal of complaint— Application for 
revival. — A complaint once dismissed under 
s. 269 of the Grim. Pro. Code, should not, as a 
rule, be revived. The complainant can have it 
revived if he gives satisfactory reasons for his 
absence, in which case he should make bis 
application to the Magistrate who dismissed the 
complaint and not to any other Magistrate. 
Rat. Un. Cr.G. 56 = Cp. Rg. 31—8—1871. 

(2) — Crim. Pro. Code [1672), ss. 205, 470 — 
Dismissal for non-appearance — Aj^licability to 
Ch. XXXV, Crim. Pro. Code, 1672.— T!he 
direction contained ins. 205 of the Crim. Pro. 
Code, to dismiss a complaint on the non-appear> 
ance of the complainant, is not applicable to 
cases falling under Cb. XXXV oi the Code. 
Where, therefore, a sanction had been given by 
a Court to prosecute a person for resisting the 
authority of one of its bailifis, it was held that 
the non-appearance of the bailifi did not justify 
a Magistrate in dismissing the complaint. Rat. 
Un. Cr. C. 137 = Cp. Rg. 81—10—1878. 

(3) — Crim. Pro. Code [1882), s. 101 — Non- 
payynent of process-fees— Dismissal of complaint. 
— Where a complainant in a non-cognizable 
case, being liable under the High Court Rules 
to pay process-fees, neglects or refuses to pay 
the same, the complaint should be dismissed 
unless the Magistrate considers that there 
should be a prosecution in the public interest 
to which s. 191 of the Grim. Fro. Code applies. 
Bat. Un. Cr. C. 491 =Cr. Rg. 60 of 1889. 

(4) — Crim. Pro- Code (I89S), s. 437 — Dis- 
missal of complaint for default of complainant — 
Jurisdiction of District Magistrate to deal vjith 
case under s. 437. — Where a complaint is dis- 
missed by a Magistrate owing to the absence of 


Dismissal of Complaint — continued. 

the complainant, the District Magistrate is 
competent to deal with the case under s. 487, 
Crim. Pro. Code. Rat. Un. Cr. C. 988 = Cr. Rg. 
46 of 1898, 


(5) — Complainant's absence — Crim. Pro. Code 
(1872), Ch. XVII Eeld that it was illegal to 
pass an order dismissing a complaint under 
Ch. XVII, Crim. Pro. Code, 1372, merely 
because of the complainant's absence and the 
discharge of the accused was held to be illegal in 
consequence. Colm. Dig. Cr. 33 of 1876. 


(6 ) — Preferring false complaint — Dism^dl 
of complaint — Order for compensation validity 
of — Courses open — Peiial Code, s. 211 — Crim* 
Pro. Code, s. 195 . — Where a Magistrate dis- 
misses a complaint on the ground that it is 
false, it is not proper that he should order the 
complainant to pay the accused compensation. 
It is open to the Magistrate either to institute 
proceedings as regards an offence under s. 211, 
I.P.C. or to sanction under s. 195, Crim. Pro. 
Code, an application by the accused to make a 
complaint of that oSence. 28 C. 251. 


(7) — Crim, Pro. Code (1872), ss. 205, 203— 
Ground for setting aside dismissal. — Where the 
complainant or prosecutor in a case was en- 
gaged in another Court as complainant or prose- 
cutor at the same time in another case, such 
absence was held not to be a sufficient ground 
for setting aside its dismissal for default under 
ss. 205, 208, Crim. Pro. Code. Colm. Dig. Cr. 
91 of 1877. 

(8) — Crim. Pro. Code, ss. 203, 253 and 439 
— Dismissal of complaint under s. 203, Crsm. 
Pro. Code — Fresh complaint on same 
allowed without revisiem — Indian Penal Code 
[Act XLV of 1860), s. 417.— Held, that a com- 
plainant whose complaint has been dismiss^ 
under s. 203, Crim. Pro. Code, is competent tc 
make a fresh complaint on the same facts 
without getting the first order of disinis^l M 
aside by higher Court. 26P.W.R. 1908 Cr.— 
Gf. Ii.J. 249. 

(9) — DisJrtissaZ of complaint without 
nation of complainant — Crim. Pro. Code [^°.h 
s, 203. — Where a complainant files a 

before a District Magistrate, the District Ma^ 
trate has no power to dismiss the complaint, 
receipt of the report of the police 
ordered by him, without examining com- 
plainant under s. 203, Crim. Pro. Code. 
L.B.R. 125. 

—For default after partial bearing b? 
Presidency Magistrate— Institution of 

proceedings — See ACT IV OF 1877, s- 134? 
538-8 106. 


See Grim. Pro. Code ^l898), s. 24 ^ * 
oiMr aofi. Q Weir 307. 2 Weir 308, 2 W«»r 


See Grim. Pro. Code (1898), ss. 247. 40*. 
2 Weir 308, 

See CRIM. PRO. CODE (1899). se. 262. 4 
and 437, 28 0. 211=6 C.WJT. 169. 
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Dismissal of Compiaint— concluded. 

WN*lgSf ENQUKY, 5A.L.J. 74= A. 

C M sq r Un.Cr. 

See Preliminary Enquiry. S.C. 284,Ou(ih. 

Disobedience of Order. 

B.H^C. OF Documents, ii 

Disorderly House Act. 

See Ben. Act III of 1906. 

Disposal. 

See PENAL Code, s. 372, 1 Weir 359. 
Disposal of dead body. 

188.^^ Penal CODE. s. 318, is C.P.L.R. Cr. 

Disposal of Property. 

See Restoration of property. 

(1) — Grim. Pro. Code, ss, 317, 5:i3^Discre- 
<0 dispose of property produced before 

Magistrate . — The discretion granted to the 
Court by s. 517 for the disposal of property 
produ^d before it, is not an arbitrary one, but 
must be exercised in favour of the person enti- 
tled to the possession thereof. So long as there 
IS any one entitled to the possession of the 
property, Government has no claim. The 
question whether the property has or has not 
been used for the commission of an offence 
seems immaterial, for, in neither case does the 
section justify confiscation or transfer to Govern- 
ment of the ownership of property originally 
belonging to some one else. 2 Bom. L.R. 768. 

(2) — Criw. Pro. Code, s. 533~Disposal of 

— Discretion, hoiu to be exercised.— 
APe discretion given to a Magistrate by the 
words such order as ho thinks fit respecting 
the disposal of property ” must bo judicially 
exorcised, and in the absence of anything to 
show the title to the property, it should bo 
rdered to be delivered to the person in whose 
possession it was at the time of the attachment, 
^ut when the property has been delivered con- 
trary to the above principle, the High Court 
f ^ power to order restitution. 5 Bom. 
t-.K. 25. 4 D.B.R. 14 = 0 Cr. L.J. 120]. 

(3) — Crir/t. Pro. Code{l898), ss.517, 533~Dis- 
^wio/properly taken by police as stolenproperty^ 
^jore ^judication of the tlieft case.— Where 
m a charge of rioting and theft, the police 

nf property as stolen, and the case 

ox inett had broken down upon investigation 
police, but the case of rioting was not 

that the Magistrate was 
TOmpetent to make an order under s. 623 for 

A of that property on the application 

P®**oe, especially when the parties them- 
the Magistrate to determine the 
question forthwith under that section, in 

nroT^..?® serious loss to that 

property. 8 O.W.N. 418. 
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{1898), ss. 537, 520— 
a charge of criminal misappropria- 
^*onr-Del%very of property.— Vfhote a pbrson 


Disposal of Property— concluded. 

charged with the offence of criminal misappro- 
priation of an elephant denied the owner^ip. 
of the complainant, claimed the animal, and 

fonnd‘^?“ elephant, although 

complainant, should be- 
delivered to the accused person in whose 
possession it was found at the time the criminal 
proc^dings were instituted. 9 C.W.N. 549 = 2 
i/r. li.j. 269. 

ACT VII OP 1878, s. 56, 6 Bom. L.R. 

2 

“ p?opert^ of immoveable 

See Crim. Pro. Code (1898), ss. 144— 147.. 

See Magistrate, Jurisdiction of. 

, (f) — Crim. Pro. Code (2861). Ch XYTr 

(Ch. XXI of the Code ofl898)—NatureoftfJin- 

Cb. xxir 

* personal enquiry before 
the Magistrate who makes the order. An order 
passed upon the report made after enquiry by 
a subordinate Magistrate under s. 318. Crim 
Pro. Code, 1861 (s. 145 of the Code of 1898) is 

R.Trl64 20 : 0 w! 

(^)—S. 344— Order under the section, when 
to ^ jW^.—Beforo making an order under 
s. 144, Crim. Pro. Code, the Magistrate should 
hold an enquiry and determine which party has 
the legal right contended for by both the parties 
and then protect the party he finds entitled in 

= 2I 

(2-a)— Cases which Magistrate can decide as to 
possession— Dispute as topropertyofivhich eachof 

twopersons claimed the whole without allegation 
of joint possession . — It is competent to a Magis- 
trate to enter into the question as to who 
was m possession and to maintain in possession 

2 S w’.r! “ cr. Te ■“ 

« 

{^)~Crim Pro Code (1832), ss. 145, 146— 

Scope of s. 146 — Tangible immoveable property,'' 

scope of the expression— When action under 

s. 145 could be taken.— S. 146 docs not give 
jurisdiction to pass an order of attachment in 
a dispute between parties whose rights would 

^ Revenue Court. 

1 he term tangible immoveable property ” in 
^ 145 includes standing crops. A Magistrate- 
must be satisfied of the existence of a di.sputo 
likely to cause a breach of the peace, before he 
can take action under s. 145. The record also 
must show that he was satisfied of the existence- 
of a dispute likely to cause a breach of the 
peace. 15 A. 394. 

^ibe subject of dispute is merely 
the right of fishing in a julkur, it is not a 
dispute concerning any “ tangible immoveable 

I 12TmV.’ Pro. Code. 


(23 W.R, Or. 46, 11 0. 413, pi). 
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Dispute as to possession of immoYeable 
property — continued. 

(4-a) — Decision of Magistrate as to possessio7i 
— Crim. Pro. Code US7^), s. 530-Real rightto 
possession.— The possession in regard to which 
the Magistrate’s jurisdiction under s. 530 of 
the Code of Criminal Procedure should be 
exercised, must be of a real and tangible 
character. 23 W.R. Cr. 45. [App.t 12 C. 
539j. 

(5) _-A dispute concerning a julkur right is 
■not one concerning “tangible immoveable pro- 
perty ” so as to give a Magistrate jurisdiction 
to enquire into under s. 145 of the Crim. Pro. 
Code. 13 C. 179. 

(6) — Ss. 144 and 145— Scope of section— High 

Court's criminal revisional jurisdiction.— 
■S. 144 has reference to temporary orders in 
urgent cases of nuisance ; it gives jurisdiction 
where urgency exists independently of dispute. 
An order under the section has to be directed to 
particular individuals or to the public generally 
enjoining particular acts or abstentions, and it 
is in its very nature a temporary order, [i?-, 
4 Bom. L.R. 582). An order under s. 146 
pre-supposes a dispute likely to cause a breach 
of the peace, and in making it, a Magistrate 
may take action on the report of the police or 
on other information. The order must set forth 
the grounds on which he is satisfied that there 
is a dispute likely to cause a breach of the 
peace. Notice should bo issued to all parties 
concerned so that they may have an oppor- 
tunity to put in their respective claims. The 
order should not interfere with the rights of 
the parties concerned as determined by the deci- 
sion of a Civil Court. A claim to perform a 
religious ceremony in a public temple, when it 
is the subject of an apprehended dispute, falls 
under s. 145. [i?.. 3 Bom. L.R. 416, 25 A. 

537 = 23 A.W.N. 102, 6 Bom. L.R. 246]. 
The High Court has. ordinarily, no jurisdiction 
to interfere with an order under Ch. XII of the 
Crim. Pro. Code, which is not a proceeding 
within the meaning of a. 435, but where the 
Magistrate exceeds his jurisdiction under 
99. 144, 145. the High Court has power to inter- 
fere in its extraordinary jurisdiction to set the 
order aright. 24 B. 527 = 2 Bom. L.R. 64. 
[i?., 25 B. 179, 2 L.B.R. 239, 25 A. 537=23 
A.W.N. 102, 17 O.P.L.R. 133, 5 O.C. 1. 33 C. 
«8 = 9C.W.N. 1046 = 2 C.L.R. 241, 1 S.L.R. 
50Cr. = 8Cr. L.J. 170, 6 A.L.J. 113 = 31 A. 
148]. 

. (7) — The jurisdiction given by s. 320, Crim. 
Pro. Code, 1861, to decide for a time the right 
to enjoyment of property, should not be exer- 
cised except on clear and satisfactory proof. 
Where the only evidence ofiered is that of user, 
it should be such as to show satisfactory acts 
of enjoyment exercised as a matter of right and 
permitted uninterruptedly for some consider- 
able length of time. 4 U.H.C. App. 24. 

(8) — Crim. Pro. Code (1882), ss. 145 and 146 

Possession to be looked at under the section — 
Enquiry into the nature of possession. — Where 
a Joint Magistrate made no inquiry as to the 
actual possession of .the. parties. at. the time the 


Dispute as to possession of immoveable 
property — continued, 

question came before him, but relied on an 
order .passed by the Collector six months previ- 
ously, held, that the order was irregular, as 
the issue before the Magistrate was which^ of 
the contending parties was in actual possession 
at the time of his proceedings. 13 A. 362. [R., 
18 M. 41]. 


(9) — S. 146 of the Crim, Pro. Code, 18M, 
requires a Magistrate to decide which of the 
parties is in possession of the subject of dispr^e 
at the time when the Magistrate decides the 
question of possession, and not at any 
previous thereto. 15 B. 152. [i?*., 18 M. 41J« 


(9-a ) — Attachment of property — Crivi. Pro. 
Code (1872), s. 532— Ijmalijj7-oi;erfi/.— The pos- 
session to be determined is possession at the 
time the dispute arose, i.e., at the time the 
police reported that a breach of the peace WM 
likely to take place. 24 W.R. Cr. 73. [Disf., 
5 C.W.N. 710] . 

(9-6 ) — Decision of Magistrate as to possession^ 
Natxire of required possession — Crim . Pro, 
{18?2),s.530 — Possessionatiimeofdisp'xte.-^h^ 
possession which parties are required to establish 
in a case under 8. 530, Act X of 1872, relating 
to a dispute as to the possession of immoveable 
property is possession at the time of the insti- 
tution of the proceedings, and not possession at 
the time the Magistrate comes to his decision. 
20 W.R. Cr. 51. [R.. 24 W.R. Cr. 73, 21 0. 
404] . 

(10) — Unless he is satisfied that there is 
hood of a breach of the peace being commit^, 
a Magistrate acting under s. 318 of the Criin. 
Pro. Code, 1861, has only to see who is in 
actual possession at the time of the inqmry» 
and he cannot restore possession to any otnet 
person though the latter had been previousiy 
illegally dispossessed by the person 
sion at the time of the inquiry. Rat. Un. wr. 
C. 27 = Cr. Rg. 1—12—1869. 


(llj—Under s. 145 of the Code, the 
irate has only to determine which of the parti 
jefore him is de facto in possession of the aifl' 
mted property, at the time when he is 
nto the matter, which is, in the contomplnti 
)f the law, identical with the time of the inwi- 
iution of the proceedings, and not at a"/ „ 

previous thereto. [F.» 12 C. 521 ; 

104; B., 16 C. 281, 22 C. 297, 25 0. 6WJ • 
Under s. 146, the Magistrate’s simple duty 
;o maintain the party in possession, 
be might be of opinion that such par J ^ti«t 
wrcDgful possession. He has no power . . 
Ihe party, whom he considers, m 6 
possession, and maintain in 
oarty, whom be considers, rightfoll^y ^ t 
iossKsion. lie. 365. [B.. 29 C. 187 = 29 1- 

4. 24 = 12 M.L.J. 83, P.C.]. 

(12)— Under s. 145 of the Code, the 
brate has only to determine which of t e ^ 

before him is de facto in ho is 

iisputed property, at the tune wh ^ 
?n^uiripg into, the inatfecr> which i 
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Dispate as to possession of immoveable 

property — continued. 

contemplation of the law, identical with the 
time of the institution of the proceedings, and 
not at any time previous thereto. 12 C. 521. 

(13) — Enquiries, under s. 145 of the Criminal 
Procedure Code, should be directed to the 
question as to which party has been in possession 

the subject of dispute before any proceedings 
an Court have been taken, and anything which 
occurs subsequently should not be taken into 
account. 12 C. 339. [E., ISM. 41J. 

(14) — Under s. 145 of the Code, in a dispute 
;rogarding forest lands, the right to possession 
of which was exercised by cutting timber from 
'time to time, and removing that timber upon a 
certain price being paid for, the Magistrate 
came to the conclusion that the second party 
"was in possession at the time of the institution 
of proceedings, on the grounds (1) that the first | 
.part}' bad admitted that, just before the time , 
of initial proceedings under the section, they | 
were driven away by the meu of second party 
and (2) that they were unable to enter the 
forest and to remove the timber cut by them, 
and that the timl>or so cut was removed by the 
second party. Held, that, having regard to the 
nature of the property, the.so two facts, found ' 
in favour of the second party, could not consti- i 
tute legal possession of the second party at the } 
time the proceedings were instituted. Held, i 
also, that it was necessary to enquire who was [ 
in tho undisturbed possession of the land in 
dispute by felling timber and removing the 
same without objection on the occiision im- 
inediately preceding the one in which the 
•dispute arose ; and whichever party be found 
to have been in possession on that occasion, 
should be presumed to have possession at the 
time when tho proceedings commenced. 16 C. 
281. 

(15) — The possession to be inquired into, 

before making an order under s. 145 or 146, is 
the possession at the time of the institution of 
the proceedings. It is obvious that the words 
in s. 145, Grim. Pro. Code, “ the fact of actual 
possession *’ must have reference to some fixed 
point of time. It cannot have reference to 
some date long anterior to the date of proceed- 
ings being instituted, nor can it refer to a point 
of time subsequent to the commencement of 
the inquiry. The time to bo takcu is obviously 
the date of the Magistrate being satisfied that 
there is ground for his intervention under 
8. 145, in other words, the dateof the institution 
of the proceedings. In considcriug the question 
of po8so.«5ion, there is a general presumption 
that when a vendor sells part of a property, he 
rotains all that ho does not sell. 18 M. 41 = 2 
Weir 100. [i?., 24 B. 527, 23 A.W.N. 101 

*26 A. 537]. 

' (16) — A Magistrate, acting under s. 144, 

Pw. Code, is to make an order with the 
object of preventing a breach of the peace, if ho 
o^Bideted a breach of the peace was imminent. 
Ibis would be the only question for him to 
consider. It is not his business to adjudicate 
2P°®,**ny question of title or possession. 11 

H.L.J. 122. 


I Dispute as to possession of Iromoveable 
I property — continued. 

I (17) — Crini. Pro. Code, {18S2),s. Ii5—Mana- 

I ger or proprietor, if a proper party to proceeding 
j under s. 145. — A person, having no interest in 
the land, but merely in possession of the land 
as manager for the actual proprietor, is not a 
proper party to proceedings under s. 145. 25 

; C. 423. ID., 31 C. 48 = 7 C.W.N. S25J. 

(18) — Crim.Pro. Code (iSS2), s. 14r,~Order 
I .under the section, -nature and e(Tcct of. — Orders 
I under s. 145 are merely police orders made to 
} prevent bro.acbes of tho peace. They decide no 
j question of title ; but the person maintained in 
possession by such an order can only bo evicted 
by a suit by a person who can prov’c a better 
right to tho possession himself. 29 C. 187 = 
29 I. A. 24 = 6 C.W.N. 386, P.C. 

(10) — Under s. 145, Grim. Pro. Code, 1882, 
an order must be made, not upon the merits of 
the claims put forward on either side, but upon 
the view of the fact of actual possession of the 
land in dispute, declaring the proper person to 
be in actual possession of tho lands in dispute 
and to be cutitlcd to retain possession thereof 
until evicted therefrom in due course of law, 
and forbidding all disturbance of such possession 
until such eviction. L.B.R. (1893 — 1900), 149. 

f20) — An order passed by a Magistrate under 
s. 145 (4), Grim. Pro. Code, should embody a 
clear finding as to which of the parties was in 
possession at tho date of his order under s- 145(4). 

It is not enough to find who was in posses- 
sion a year before tho date of the proceedings 
under the section. 9 Cr. L.J. 505 = 2 Ind. Cas. 
159. 

(21) — Crtm, Pro. Code (1S32), s. 345 — Order 
under s. 145, on whom binding. — An order 

! passed unders. 145 of tho Code is binding only 
on the actual parties to tho case in which it 
was passed. The fact of a person being exam- 
ined as a witness in such a case does not make 
him a “ party ” bound by the order. Any 
inconvenience, which might result from restrict- 
ing the scope of the section in this manner, 
can be avoided by care being taken to include 
as partie.s all persons interested in, or claiming 
a right to, the property in dispute. 18 M. 51 = 2 
Weir 105. 

(22) — prim. Pro, Code (1898), s. 145. cl. (4) 

— Qiiestion of possession — Jurisdiction of Magis- 
trates. — In considering the question of posses- 
sion, in proceedings unders. 145 of tho Code, 
the Magistrate has to decide the question of 
posse.ssion without reference to the merits of 
the claims of any of the parties to a right to 
possess the subject-matter of dispute. If ho 
goes into tho merits, he exceeds his jurisdiction. 

6 C.L.J. 182 = 6 Cr. L.J. 192. 

(22-a) — Decision of Magistrate as to possession 
— Question for decision — Possession — Title. — In 
a case of disputed possession of land, the Magis- 
trate should look to possession, not to right, i.e., 
maintaining in possession the party in posses- 
sion, and forbidding disturbance of possession. 
W.R. 1864. Cr. 2 = 8 W.R. Cr. 50 = 1 Agra, 

Cr. 38 = 1 Ind. Jur. N.S. 399 = 6 W.R. Cr.61. 
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Dispute as to possession of immoveable 
property — continued. 

(•22-6)— Order of Criminal Court as to— 
l^ature and effect of decision— Question of title. 

In a simple question of possession, all that a 
Criminal Court can dispose of is the necessary 
richt. nob the proprietary title. 16 w.K. Z4U 
Jw R 1864 Cr. 2 = 6 W.R.Cr. 50 = 1 Agra 
Cr. ^ = 17 W.R. Cr. 59 = 1 Ind. Jur. N.S. 

399 ; 6 W.R. Cr. 61. 

(22*c) — Nature and effect of decision — Fouzdari 
Court, jurisdiction of- Possession— Question of 

The jurisdiction of the Fouzdari Court was 

confined to cases of possession, and it was 
beyond its province to inquire into ^d a^er- 
tain titles to landed property. 3 
45 = 7 Moore’s I. A. 2B3. [See 7 M.I-A. 283^ . 

{ 22 ‘d)— Disputes as to right of way, water, etc.— 
Obstructing a road.— Where A merely complained 
to the Magistrate that ‘ ‘ a certain road had been 
obstructed by B and others,” held that the 
Iklagistrate was not bound to inquire into the 
matter under s. 320 of Act XXV of 18G1. 2 

B.L.R. Ap. 9 = 11 W.R. Cr. 3. 

(22-e)— Deci.non of Magistrate as fo possession 

lecture of order— Illegal dispossession. — A 

Magistrate has no authority to restore to pos- 
session a person who has been illegally dispos- 
sessed. W.R. 1864 Cr. 5. 3 N.W.P. 171 = 7 
W.R. Cr. 2G. 

(23) — Crim. Pro. Code {1898), s. 145 — Title 
Possession— Handing over profits to party.— 
In a case under s. 145, the Magistrate h.as no 
jurisdiction to enquire into the rights of the 
parties. What he has got to look to is the fact 
of possession only- A Magistrate in a case 
under s. 145 passed the following order I 
further order that, if any fruit has been 
gathered on any of the said land attached by 
order of this Court, the proceeds of such fruit, 
minus expenses, shall be handed over to A.” 
Held, there is no authority in s. 146 or any 
other section to justify such an order. 7 C.L. J . 
369 = 7 Cr. L.J. 336. 

(24) — Criin. Pro. Code {1398), s. 145 

Dimsionof crops— Magistrate, jurisdiction of. 

A Magistrate has no jurisdiction to order a 

division of the crops on the land, the subject 
matter of proceedings under s. 145, Crim. Pro. 
Code, between the parties. 8 G.L.J. 242. 

(24-a) — Competency of Magistrate to eiyiuire — 
Crim. Pro. Code, 1881, s, 318— Land dispute.— 
When both the disputing parties are ex- 
amined, and state that men were collected by 
their opponents for the purpose of conamitting 
a breach of the peace, a Magistrate is justified, 
without inquiring who was the aggressor or the 
aggrieved patty, to proceed under s. 318 of the 
Code of Criminal Procedure, and to take what- 
ever steps are in his opinion necessary to pre- 
vent a breach of the peace. 15 W.R. Cp. 85. 
[H., 17 W.R. Cr. 33]. 

(24-6)— Coses which Magistrate can decide as 
to possession— Dispute as to alluvial land— 
Land left by drying up of river . — A Magistrate 
had jurisdiction, under s. 318, Code of Criminal 


Dispute as to possession of immoveable 
property — continued. 

Procedure, 1861, to prevent breaches of the 
peace in places where the rivers had dried up. 

The jurisdiction that was once there, under 

s. 30, was not taken away by reason of the land 
having appeared, and the water disappeared. 

17 W.R. Cr. S3. 

(24-c)— Cases UJ/iic/t Magistrate can ^ ^ideas 
to possession— Dispute regarding joint 
perty — Criyn. Pro. Code {1861), s. 318. 
The decision of a Deputy Magistrate was 
quashed, because the property in dispute being 
innali, he had no jurisdiction to try the dis- 
pute under s. 318, Code of Criminal Procedure. 
1861, but ought to have proceeded m ine 
manner laid down in Circular Order No.^ 19. 

dated I6th April, 1863. 17 W.R. Cr. 33 , 17 
W.R. Cr. 9. 

i24-d)— Dispute as to right in burial ffrou^^ 
Possession of maiuiger—Crim. Pro. /’ 

s. 530. — A case in which several persons dispu 
about the proprietary right in a burial 
should be tried in a Civil Court, and does not 

properly come under s. 530 ol 

Code of Criminal Procedure. 25 W.R. Cr. 

(25)_-OriMi. Pro, Code (2S72), s- 

o/._The section contemplates disputes Mtweon 
owners as well as occupiers of lands. Wne 
Zemindar has let his lands or a portion of tnem 
in farm. he. bis farmers, and the o«upy'°8 
ryots are all, in their degree, concerned m any 
dispute as to possession which may 

they may. and ought to be, respectively main 

tained in possession of the interests whi^ / 
<ieverally enjoy. 5 C.L.R. 287. [i?.. H C. 413. 

15 C. 527, 4 C.W.N. 753]. 

(25-a)— Sf/m6oficafpossessian.— Altbougbsym- 

bolical possession is not entitled to weig 
against a party proved to be in 
in the absence of evidence, it in itself de 
to be taken into consideration. 23 „ 

74. [Appl. 4 C.L.R. 483: Dwf.. 7 
C. 385 23 C. 557, Ex. 33 C. 33 = 10 C.W.JN. 

257 = 2 C.L.J. 271]. 

(25-6)-Crim. Pro. Code ( 1872) e. 

ger in joint possession— Question for Civi . j 

— A mooktear holding and managing^ 
ground for several joint pr^pnetoraw 95 
possession for one more than for anothe 
R. Cr. 24. 

{25-c)-CWm. Pro. Code {1872), s. 

Sion by raiyats.—In a case of dispute « 

land of a considerable area m which bo ^ 

ties contended that they held Jbe 

area through raiyats. it .was that 

Magistrate, instead of making 
3. 530 of the Criminal Procedure 

land should remain m the ^Mtent 

the parties until the decision M „^der 
Civil Court, should haj® of 

the question which party ^ “J Jf^ce by 
the constituent po^ons of 
piece, in the hands of his raiyats. » 

Cr. 55. 
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Dispute as to possession of immoveable 
property — continued. 

(26-ti) — Crxm. Pro, Code {187^), s. 530— 
Parties in possession through raiyats. Under 
Act ^ of 1872, s. 530, the Criminal Court has 
jurisdiction to determine (questions of contested 
possession between parties who are not in im- 
mediate possession of the subject-matter of dis- 
pute, but claim rent from tenants who actually 
occupy it. 25 W.R. Cr. 18. 

(25-e)— Critn. Pro. Code {1883), s.l45~Posses- 
Sion of tenant, xohen not possession of landlord . — 
The rule that the possession of the tenant is the 
possession of the landlord does not apply in 
oases in which there is a dispute between the 
tenant and the landlord as to the fact of pos- 
session. 2 Weir 107. 

(25*/) —Breach of the peace — Actual possession 
—Recognizance to keep peace. — The possession 
of a master by his servant, of a landlord by his 
immediate tenant, the person who pays rent to 
him, of the person who has the property in the 
land by the usufructuary, come within the 
meaning of the words “ actual possession ’’ in 
8. 318 of the Code of Criminal Procedure, 1861. 
Their meaning is not limited to bodily posses- 
sion. But a person is not in “ actual posses- 
sion ” where the rents are pjiid by the actual 
occupier, not to him, but to an intermediate 
holder. 9 B.L.R. 229 = 18 W.R. Cr. 11. 
[.F., 5 O.L.R. 287. 7 C. 385, 15 C. 527 ; Dist., 
U 0. 649 ; E.ep. 19 W.R. Cr. 10 ; R., 25 W.R. 
Cr. 74, 11 C. 413, 31 C. 48J. 

(26) — Crim. Pro. Code {1872), s. 531— Order 
of attachment, when to bo made. — It is the duty 
of a Magistrate, before bo passes an order at- 
taching the property, to enter into the question 
as to who has been, or has not been in posses- 
sion of the land in dispute, to take evidence on 
the point, and to record a proceeding thereon. 

It is only when ho is unable to determine tho 
fact of actual possession, that ho is competent 
under s. 531, to attach the land. 1 C.L.R. 86. 

(26-a) — Attachment of property— Power to 
attach land— prim. Pro. Code {1861), s. 318— 
Zamindari in possession by raiyats, — Tho 
power of attaching land regarding which there 

® ^^spute, conferred on a Magistrate by 
8. 818 of the Code of Criminal Procedure, 
^^p^^^s.to disputes as to possession of land of 
which rival zamindars are in possession by 
their raiyats. 18 W.R. Cr. 1. 

(26-6) — Attachment of property — Dispute as 
to boundaries— Contiguous estates.— When the 
dispute 18 to a common boundary between 
wo contiguous estates, the Magistrate, instead 
ot attaching the boundary land, should find 

jor one party or the other, with reference to 

possession. 4 W.R. Cr. 26. 

RQK 18 W.R. Or. 11. 7 0. 

885, 22 W.R. Cr. 81 ; Ref., 25 W.R. Cr. 74] . 

^ttftchmenl of property — Dispute be- 
^^’^V<^^‘-Mtachm€mt of estate— 

5. Where there was 

^ ^ the actual possession of land, not 
een two co-proprietors, but between rival 
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raiyats, held that, instead of attaching the 
whole estate, under s. 319 of tho Code of Crimi- 
nal Procedure. 1801. tlic Magistrate ought to 
ha>^ settled the dispute as between the raiyats, 

W.R 1864 Cr. 28. 

(26-c) Attachment of jn-operty — Poiccr to deal 
with land under attachment— Power to lease— 
Crvn Pro. Code {I80l),s.329.—A Magistrate 
may lease land attached under s. 310 of 
rile Crim. Pro. Code, 1861. 17 W R. 
Cr. 38. 

(26-tf) — Attachment of property — W i t h - 
drawal of order for attachment— Crim. Pro 
Code (1872), s. 531— See 24 W.R. Cr. 40. 

(26-c) Attachment of property — Second at- 
tachment, Power to issue—Criin. Pro. Code 
(1872), s. 531 Attachment of land in dispute 

and release— Re-attachmeut— See 25 W.R. Cr, 

68 . 

(27) — Crim. Pro. Code {1872), s. 530— Order 
of Magistrate, nature of— What kind of posses- 
sion, the Magistrate should maintain. — It is not 
tho intention of s. 530 to give a Magistrate 
power to declare a person should have posses- 
sion up to a certain period not yet arrived. He 
has simply to see whether or not he is in 
possession and entitled to retain it ; if so, his 
possession may be terminated in duo course of 
law, but not by the order of a Magistrate. If a 
person has been turned out of possession and 
submits to tho ouster, and the other party 
whether rightfully or wrongfully, is in peace- 
able posse-ssion. a Magistrate will not go behind 
the period where possession may bo found to 
have become peaceable; but tho mere fact of 
seizure and occupation, while complaints are 
being made to tho Police, and proceedings are 
being held in the Criminal Court, cannot be 
said to be such peaceable possession as tho 
Magistrate is bound to look to and maintain. 

1 C.L.R. 136. 

(28)— Criw. Pro. Code {1872), ss. .^SO, 531— 
Doubtful possession— Decision of Civil Court, 
effect of —Enquiry into 2 >ossession. — Tho doubt 
upon which a Magistrate can act under .s. 531 
must bo the result of his inability to determine 
upon tho evidence offered by both parties, and 
thereupon ho may proceed to attach. The deci- 
sion of a Civil Court is no ground for the deter- 
mination of a Magistrate under the section. 

He is bound to enquire into possession and 
that alone. 1 G.L R. 273. 

i^0)—Crim. Pro. Code {1872), s. 530— Dispute 
among joint oxoners — Order under section hoto 
far valid. — Whore tho parties were admittedly 
in joint possession of certain property, and tho 
only question in dispute was whether one of 
them, being a joint owner, was at liberty ta 
make use of the land in such a manner as to 
cause what the joint owner chose to consider 
an annoyance, and against tho will of that 
joint owner, held, sthat a Magistrate cannot 
determine the question under a. 530, Crim. Pro. 
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Code, 1872. An order under s. 530 is only valid 
until the person to whom possession is given is 
ousted by due course of law. 2 C.L.R. 62. 

(30) — Crim. Pro. Code {1872), 55.530, 531 — 
Possession of agent. — In an enquiry under 
s. 530, the sole point is to determine the fact 
of actual possession, without reference to the 
merits of the claims of any party to a right of 
possession. Where a person is in possession, he 
is entitled to be declared to be in possession, 
irrespective of the fact that his possession is 
only that of an agent. 3 C.L.R, 94. 

(31) — Crivi. Pro. Code {1S72), ss. 530, 533 — 
Question of -possession — Local enquiry by subor- 
dinate Magistrate — Scope of local enquiry . — 
In a proceeding under s. 530, the Magistrate 
must decide the question of possession on the 
evidence taken before himself. He should not 
direct a local enquiry by a subordinate Magis- 
trate unless both the parties have assented to 
such aji enquirv. [R., 3 M.L.T. 108 = 6 Cr. 
L.J. 384 = 31 JI. 82 = 17 M.L.J. 535.] The 
local enquiry to which s. 533 refers should be 
restricted solely to some question relating to 
the feature of the property about which the 
dispute has arisen. It should not be directed 
to any matter which can be proved before the 
Magistrate by oral evidence, such as the ques- 
tion of actual possession. 3 C.L.R. 134. 

(31-a) — Local inquiry — Effect of inquiry as j 
evidence — Right to rebut Evidence — Crim. Pro. \ 
Code {1872), s. 533. — When a local inquiry 
under s. 533 of the Crim. Pro. Code is insti- 
tuted, it becomes part of the proceedings in the 
case, and the party affected by it is entitled to 
be acquainted with the results of it, and to 
have an opportunity of rebutting the deputed 
Magistrate’s report, if he thinks it necessary so 
to do. 21 W.R. Cp. 25. 

(32) — Crim. Pro. Code {1872), s* 530 — Proceed- 
ings under, when to be initiated — Examination 
of witnesses. — In order to initiate a proceeding 
under s. 530, it must be shown that a breach 
of the peace is imminent. 4 C.L.R. 483. [H., 
23 C. 657, 33 C. 33 = 10 C.W.N. 257 = 2C.L.J. 
271]. 

(32-a) — Likelilxcod of breach of the peace — 
1-nquiry — Crim. Pro. Code {1861), s. 318.~ 
Unless a dispute is likely to cause a breach of 
the peace, no inquiry should be made, nor order 
passed giving possession to one side or the other, 
under s. 318 of the Code of Criminal Proce- 
dure. 2 W.R. Cf. 44. 

4 

(82-6)— Crim. Pro. Code {1372), s. 530 . — 

‘ The object of Act X of 1872, s. 630, is to 
prevent a breach of the peace by retaining in 
possession the party already there, until such 
time as the Civil Court can pronounce on the 
two conflicting claims. 24 W.R. Cp. 17. [y., 

7 C.L.R. 516, 7 C. 385 ; R., 25 W.R. Cr. 74] . 

{32-e)— Nature and effect of decision — Pre- 
vention of breach of peace — Adjudication of 
iitU—Orim. Pro. Code {1861), . Ch. XXII, 

The object of Oh. xinT of the 
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Crim. Pro. Code, 1861- (ss. 318 — 321), is to 
prevent breaches of the peace likely to be 
occasioned, and not the adjudication cf title. 
1 Agra Cr. 29 ; 1 Agra 33. 

{32-d)— Disputes as to right of way, water, 
etc. — Crim. Pro. Code {1872), s. 532. — In order 
to find the jurisdiction of a Magistrate to 
take action under s. 532 of the Crim. Pro. 
Code, it is necessary that a dispute should 
exist between two persons concerning the right 
to the use of any land or water, or any right 
of way ; the jurisdiction is intended for the 
purpose of preserving the public peace. 22 
W.R. Cr. 48. 

(32-e) — Order for removal of wall — CHm. 
Pro. Code {1861), s. 62.— Q. 62 of the Code 
of Criminal Procedure does not authorize a 
Magistrate summarily to direct a person to 
remove a wall erected on land alleged to belong 
to another person in the absence of evidence 
showing that a riot or affray was likely to occur. 
13 W.R, Cp. 19. 

(32-/) — Private dispute as to pathway — 
Crim, Pro. Code {1861), s. 62. — S. 62 of 
the Code of Criminal Procedure does not apply 
to a private dispute between two parties 
relative to a path. 19 W.R. Cr. 6. 

(32-J7) — Order as to immoveable properly^ 
Crim. Pro, Code {1861), s. 62 — Likelihood of 
breach of the peace. — The power of issuing 
orders to prevent breaches of the peace, etc., 
conferred on a Magistrate by s. 62 of the 
Code of Criminal Procedure, extends only t!o 
immoveable property of the description set 
forth in Ch. XXH of that Code. 12 W.B. 
Cr. 38. 

(32-A) — Cases which Magistrate can decide 
as to possession — Dispute as to right to collect 
rents — Order of Criminal Court as to — Report 
of police officer. — Where a dispute between 
parties was not concerning land or its boun- 
daries, or concerning houses, water, fisheriw, 
or produce of land, but simply as to what 
collections one of the parties had made and 
what rents he was entitled to collect under a 
decree of Court, the case was held not to co^ 
under the provisions of Act X of 1872, s. 5W» 
but under the ruling in 18 W.R. Cr. 35, w. 
23 W.R. Cr. 2. [2>i5s., 33 C. 33 = 10 C.W. 

N. 267 = 2 C.L.J. 271]. 

(33) — Before recording proceedings under 
s. 318, the Magistrate is bound to examine any 
witnesses tendered in support of the resj^rive 
claims to actual possession of the land in dis- 
pute. 6 M.H.C. App. 4. 

{88-a)— Evidence, Mode of taking, 
appears not to be absolutely necessary 
examine witnesses at all. Semble — If 
ed, the evidence should be on oath. 7 * 

324 note=ll WJl. Cr. 36, IDoubt., 16 w. 

R. Or. 17j, 

(34) — In disputes as to immoveable 
under s. 146, Crim. Pro. Code, 1889, a 
trate ha& no jurisdiction to make an mqm" 
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_ Dispute as to possession of immoveable 
property — continued. 

. to possession, still less to pass any final order 
unless and until he is satisfied of thelikelihood 
of a breach of the peace ; it is absolutely essen- 
tial that the fact and the ground of his being so 
satisfied should appear in his first order direct- 
ing the issue of notice. The intention of the 
law is not to provide a rough and ready wav of 
righting a wrong by enabling a Magistrat'e to 
exercise in a rude and summary fashion the 
function of a Civil Court, but to prevent the 
breaches of the peace likely to arise from 
disputes concerning tangible immoveable pro- 
perty. 6 C.P.L.R. Cr. 21. 

(34-a) — Likelihood of breach of the peace— 
Crim. Pro. Code (2S61), s. 31S— Grounds 
for. belief in likelihood of breach of 2}eace . — 
Under the provisions of s. 318 of the Code 
of Criminal Procedure, the Magistrate should 
specify the nature of the information received 
by him, and state the principal facts which, 
by the exercise of a judicial discretion, he 
derives therefrom and which, in bis judgment, 
constitute grounds for believing that a dispute 
concerning certain land exists which is likely 
to induce a breach of the peace. 19 W.R. Cr. 
10. [R., 21 C. 404]. 

i^^-b)— Judicial determination of — Magis- 
trate. opinions of, regarding. — An order made by 
a Magistrate in a case of disputed possession, to 
maintain one side in possession, and to restrain 
the other side, without any judicial determin- 
ation of the fact of possession, is illegal. As 
to the question of possession, the law con- 
templates not the opinions of the Magistrates 
on such questions, but their judicial decisions 
arrived on proper materials in regular proceed- 
ings. 2C.L.J. 555 = 10 C.W.N. 82 = 3 Cr. L. 
a. 169. 

, (^•^-c)— Likelihood of breach of the peace — 

Order not meule after judicial inquiry — Crivi. 
Pro. Code (257^), s.'530. — An order of a IMagis- 
— trato retaining parties in possession of land can 
only bo passed after judicial inquiry, as required 
yy f-be Code of Criminal Procedure, s. 530. 25 
J W.R. Cr. 21. 

(35) — Prior to the institution of proceedings 
imder s, 145 of the Code of 1882, a Magistrate 
should bo satisfied on reasonable grounds of 

• the existence of .a dispute likely to cause a 

• breach of the pe.aco. Further, the grounds 
stated by the Magistrate must bo such as to 
satisfy a Court of Revision, before which the 
case might be brought by any of the parties 
concerned. 12 C.P.L.R. Cp. 2. 
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necessary that the evidence should be taken 
upon oath. 7 B.L.R. 322 = 16 W.R. Cr. 13. 

(35-c) — Oral evidence in determination of 
guestion of 2x)ssession.-OtA\ evidence has always 
been and must be the principal matter upon 
which Magistrates can go in deciding a question 
of possession under the Code of Criminal Proce- 
dure. 5 W.R. Cr. 79. [F., 9 W.R. Cr. G4l . 

1 — Omission to record evidence— Inguiru 

—Taking the statements of both the parties 
I without recording evidence in proof of cither is 
: not an *• inquiry." 2 W.R. Cr. 44. 


(35-e) — Taking evidence in two cases together 

Riaht to separate inquiry.— Cndevs. 404, Grim. 

Pro. Code, 18G1, the parties kept out of posses- 

to bo entitled to a full inquiry. 

(35-/) — Neglect to obey order to put in state- 
nients—Crim. Pro. Code (1361). s. 318.— When, 
in a ca^e under s. 318, Code of Grim. Procedure, 
a Magistrate had taken any evidence, he is not 
justified in refusing to proceed with the case 
because the parties neglected to file written 
statements on the day fixed for filing the 
statements. 11 W.R. Cr. 9. ^ 

iS5-g) — Order of Criminal Court as to— 
Likelihood of breach of the peace— Requisite 
efjrfencc.— There is nothing which defines on 
what grounds^hc Magistrate shall be satisfied 
or limits him to being satisfied by the evidence 
given before him. 9 B.L.R. 229. 18 W.R. Cr. 11. 

(35-7t)— Pennf Code, s. 143—Unlauful as- 
sembly— Dispute regarding possession of land— 
Otius of yroof. — Where persons, charged with 
having caused mischief to some indigo plants 
put in a road-cess return filed by the complain- 
ant showing that the accused were at the date 
the return was filed, in possession of a largo plot 
of land in tbc village of which they claimed the 
land in dispute to be a part, held, that the 
presumption as to the possession of the land 
was in favour of the accused and that the 
prosecution should prove the discontinuance of 
possession by the accused, or that they hold 
some other land in the same village answering 

w M road.cess return. 

5 V* W«M» 368* 


(36-a) Evidence, mode of taking evidence, 
an inquiry under s. 530, Act X of 
1872, as a preliminary to an order relative to 
. Jand about which there is a dispute likely to 
. ^use a breach of the peace, the evidence should 
be r^orded by the Magistrate in the manner 
v^provided bys. 334. 11 B.L.R. Ap. 8. 

# ' 

' y^^’^)'^Evidence on oath, — In a proceeding 
■ ^ Crim. Pro. Code, 1861, to 

of actual possession, 'it ‘is 


(Zb-^— Nature and effect of decision— Suit in 
Civil Court for possession— Proof of title— Crim. 
Pro. Code (1861). s. 318.— S. 318 of the Code of 
Criminal Procedure, 1861, does not mean that 
any party who can show in the Civil Court a 
possession prior to the Magistrate’s award 
shall be entitled to have the award set aside 

and to be put in possession, but only that the 

OQR possession must prove title W.R. 

lODV, 

(36)--Cram. Pro. Code- (287J), s. 530—Deli- 
very of possession by Civil Court Nazir— Dutu 
of MoQiAtrale. — For the purpose; of, preventing 
a breach of t^e peace, the. JUagis.trate declares, 

under s. 630, one party to be entitled to retain 
.^.9ssps^on,, until Qivil Qo^^t ipcl^pes wluph 
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Dispute as to possession of immoveable 
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party has the better right and puts that party 
in possession. Where a Nazir, acting under 
the authority of the Civil Court puts the 
auction-purchaser into possession of a Jiaut as 
appurtenant to a certain momah sold in exe- 
cution of a decree, the ^lagistrate is not com- 
petent to direct the judgment-debtor, who 
raises the plea that the property is debutter, 
to be retained in possession until ousted by a 
Civil Court, but should see that the possession 
as given by the Nazir is maintained, leaving 
it to the debtor to substantiate bis claim as 
shebait in a Civil Court. 5 C.L.R. 200. 

(37J— Criwn Pro. Code s. 530~Order 

against one as servant of another — Validity . — 
No order, in a proceeding under s. 530, should 
be made against one person acting as the ser- 
vant of another who claims to have possession 
of the land in dispute, unless both the master 
and the servant are made parties to the pro- 
ceeding. 6 C.L.R. 193. [R., 21 C. 404, 31 

C. 48 = 7 C.W.N. 825]. 

(38) — Crim, Pro. Code (1872), s. 530 — Resist- 
ance to execution of decree — Procedure. — A 
Criminal Court may properly enquire into and 
punish a riot or an unlawful assembly if proved. 
But it altogether oversteps its province when, 
under s. 530, Crim. Pro. Code, it interferes in 
cases where a purchaser under a decree is resist- 
ed in getting actual possession of the property 
which he has bought. Ss- 334, 335 of the Crim. 
Pro. Code, prescribe the procedure to be adopt- 
ed in such case. 6 C.L.R. 206. 

(39) — Crim. Pro. Code (1872), s, 530—Co7n- 
7nunication of order wider the section’ — Quarre. 
— Whether an order under s. 530, could be 
directed to any persons other than the unsuc- 
cessful parties in the proceeding, or whether it 
could be properly directed to the public at 
large. 7 C.L.R. 291. 

(40) — Crim. Pro. Code {1872), ss. 530, 533— 

Breach of the peace, likelihood of, at a future 
lime — Jurisdiction. — Where there is no present 
danger of a breach of the peace, but only a 
likelihood of it at a future time, a Magistrate 
will not be justified in making an order under 
s. 630. 33 C. 33 = 2 C.L.J. 271 = 10 

C.W.N. 257 = 2Cr. L.J. &J0\Appl., 26 A. 190 = 
23 A.W.N. 229 ; R., 23 0. 567J . The duty of 
making an enquiry under s. 533 should be 
deputed to a Magistrate and not to a canungoe> 

7 C.L.R. 352. See, also, 24 W.R. Cr. 67. 

(41) — Crim. Pro, Code {1872), s. 530~Deci- 
sion of Civil Court, how affects the Magis- 
trate' s jurisdiction to pass orders. — Where the 
rights of parties have been determined by a 
Civil Court, and the question of possession of 
the disputed land has also been settled by it, the 
Ma^strate should not proceed under s. 530, to 
decide afresh the question of possession. 7 C. 
L.R. 516. 

(42) — Crim. Pro. Code {187Sf), s. 530— Effect 
of order under section — Onus of proof.— The 

^ ^eot xd an order under s. 530 is to throw the 
burden of proof upon the person to whom it was 
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adverse, iu an ejectment suit, but such an order 
can decide nothing as to how possession was 
obtained or as to antecedent possession. 9 C. 

L.R. 305. 

(43) — Crim. Pro. Cede {1872), s. 530 — jDispwte 

concernifig several plots of land — Separate 
proceedings, if necessary .—VfheTo a dispute 
concerning the possession of a number of 
difierent plots of land between the ryots of one 
village and those of another was covered by 
the same state of circumstances, held, that the 
Magistrate had exercised a sound discretion, in 
having included all the plots in one proceeding, 
and in having relied upon the evidence adduct 
in respect of all of them together. 10 C.L.R. 
523. [R., 6 C.W.N. 206 ; D., 15 C. 31]. 

(44) — Crim. Pro. Code {1872), ss. 283,531 — 
Proceedings binder s. 531 — Initiallmg the rubo- 
kari. — Although the signing of the rubokari by 
a ^lagistrate, in a proceeding under s. 531, 
with his initials only, may be irregular, the 
High Court is precluded by s. 283 of the Code- 
from setting aside the proceedings, on that 
ground. 12 C.L.R. 221. 

(45) — Crim. Pro. Code {1898), s. 145 — “ Con- 
cerned in the dispute," meaning of.— The 
words “concerned in the dispute” as used 
ins. 145, Crim. Pro. Code, are not limited to 
the parties actually concerned in the subject- 
matter of the dispute, who would be affected 
by the Magistrate’s order maintaining the 
possession of any third party in their absence. 

4 C.W.N. 753. 

{m~CHm. Pro. Code {1861), Ch. XVJIX— 
Proceeding under Ch. XVIII, when allow- 
able. — In the absence of any evidence of a 
dispute as to the fact of actual possession of 
either the land or crop, no proceeding under 
Ch. XXII is allowed. 4 M.H.C. App^ 12* 

4 M.H C. App. 49]. 

(47)— Crim. Pro. Code {1861), Ch. ■2'^^ 
Possession — Occupancy of trespasser. — The 
actual possession intended by the Code does not 
include the occupancy of a mere trespasser, e 
M.H.C. App. 13. (D., 1 Weir 68 = 6 M. 245]. 

{i.l-a)—CHm.Pro.Code (1872), s. 530-;Poss^- 
siem of trespasser — The recent occupation of ® 
trespasser is not a possession which a Ma^- 
trate can direct the party to retain under s. 530,. 
Crim. Pro. Code, 1872. 8 P.R. 1876 Cr. 

(48}— Crim. Pro. Code {1882). s. 145 —Ifiqnjry 

as to possession^ Tiineofpossessionr— Magistrate s 

power under the section — High Court’s powers 
to set aside orders of Magistrate and pass proper 
order. — No hard and fast rule can be laid down 
as to the exact point of time to which an 
quiry under s. 145 of the Code most be 
The Magistrate must decide the time at wmM 
possession of the disputing parties should w 
taken into consideration according to the 
of each case. To hold that a Magistr*^ * 
precluded from enquiring into anything Wo 
the date when he record^ his own proceeding 
might, in some cases', amount to allowing 
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person who has been acting in an unwarrant- 

«nili misuse the process of law to 

enable him to carry out his high handed and 

improper scheme, which could never have been 
the intention of the Legislature, [i?., i C.L.J. 

IJ * A Magistrate has no power under s. 145 
^ place either party in possession of thesubject- 

u of only to 

possession of it as a whole, and 
If that IS impossible, to make an order under 

- The High 

Court has power not only to set aside an order 
of a Magistrate under s. 146 of the Code, but 

Tk® *^selfto pass the order which 

should have been made by the Magistrate, upon 
the facts as proved at the enquiry. In this 
case, the High Court substituted an order of 

U8b3),s. U5~Farties 
to Vie proceedings muUrthe section, who are.— 

Where the person in whose favour an order 
under s. 145 of the Code was made, regarding a 
dispute as to the right to dig for coal in a 
certain nionza, was merely the manager of the 
coal company claiming the property, held, that 
he possession of such person w.as not one as 
was contemplated by that section and that the 
order was bad and should be set aside, as the 
parties really interested were not before the 

?n'*w 25 C. 4-23. 24 B. 527, 

7 C.W.N. 20S; R., 3l C. 48J . 

ftf regarding possession 

ox land, the person who was made a party to 

^itrpiiradaz of a Maho- 
med.an lady and her children, but these latter 

parties, although the 
21;5 It between them and another, 

94 n that the proceedings were void ab initio. 

7 0.W.N 208^' 


U862), s. 318 ( = s. 145 
— i>^ty of Magistrate — 
^ ^ s actioii on police report 

parties.— A Magistrate, 
himself that a breach of the 
Barfi, to ensue, may enquire which 
possession of immoveable property, 
mav*^!^' jaf'sfyiog liimself on that poiSt. he 
narL proceeding, declaring that the 
retaL^t ^® possession is entitled to 

of )n.w ousted in due course 

session ail disturbance of pos- 

the rio^i- go on to enquire into 

the parties in possession and forbid 

N.W.P *^171 right by such parties. 3 

of proceedings under s. 145 

satisfv Code, a Magistrate must 

existence of a dispute 

the f>'^®«®hof the peace, and of 

apprehension of a breach not 

him*to”S!S^^ colourable and made to induce 

S the properly cognisable 

oy the Cinl courts. 10 C. 78 == 18 CX.R. #10, 
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proceeding under s. 145 of the 
i/S' ^^lagistrate is bound to 

’ on grounds which are reason- 
able. that a breach of the peace is imminent. 

P''®P®rties of the description 
that section, and that a dispute 
likely to cause a breach of the peace exists con- 

grounds stated by him 
must be such as to satisfy a Court of Revision 
before which such case may be brought by any 
of the parties concerned. [F., 20 C. 520. 12 

557 .] WhereaMagis- 
trate proceeds under s. 145 of the Code on a 
police report which sets out. sufficiently, sub- 
stantial reasons for believing that a dispute 
likely to cause a breach of the peace relating 
to certain lands exists, the proceedings of the 
Magistrate will not be irregular. For the 
purpose of notice to parties, it is also sufficient 
lor the Magistrate to cite, as the ground of his 
proceeding, the police report on which ho is 
^tisfied that a dispute within the term of s. 145 

9 C.W.N. 1065=33 0. 
^'^ = 10 C.W.N. 

■^o C.L.J. 271. 32 C. 771 

-2 Cr. L.J. 342 = 9 C.W.N. 621. J In proceod- 
ings under s. 145. it is open to the parties, if 
they dispute the necessity for such proceedings, 
either to show, under the last clause of s. 145, 
that no dispute likely to cause a breach of the 
peace exists or h.as existed, or. if they are so 
advised, to move the Court of revision that the 
Magistrate has proceeded on grounds which are 
not reasonable, or which cannot be held to be 
sufficient to satisfy him that such a dispute 
exists. 20 C. 513. [Diss., 33 C. 33 = 10 C. W. 

N. 257 = 2 Cr. L.J. 670=2 C.L.J. 271] . 

(54)— Unless a Magistrate complies strictly 
with the terms of s. 145. by stating in his 
written order all the particulars necessary to 
enable him to act under that section, his 
pt^eedmgs are without jurisdiction. It is not 
sufficient that the Magistrate should have 
before him a police report, and that he should 
have given orders thereon that a written order 

be drawn up within the terms of s. 145. It is 

his duty to draw up or have drawn up an order 
which, in all respects, satisfies the requiro- 
the law. It is absolutely necessary 
that the written order should be correct and 
complete in its terms. 27 C. 981 fF 23 

A.W.N 'i90r234 

^ C.W.N. 621=2 Cr. L.J. 

r' Hi’ ^ C.W.N. 1065=33 C. 852 

R 1908 = 6 Cr. L.J. 

7 1907 Cr.; V.. 

7 C.W.N. 599 ; Diss., 7 O.C. 334]. 

(55)— Where the police stated in their report 
that, though there was nothing to show that 
there was a likelihood;of a breach of the peace, 
yet It was not impossible that there could be a 
breach of peace, held, that the police report 
as not sufficient for the institution of a proceed- 
ing under 3. 145. 11 C.W.N. 835 = 6 Cr. L.J. 36. 

(55-a) Likelihood of breach of the peace — 

A police report was held, both under that 
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property — continued. 

Code and under the Code of 1872, not to be 
sufficient evidence. 7 B.L.R. 329 ; 16 W.R. 
Cr. 17, 5 W.R. Cr. 14, 9 B.L.R. Ap. 45, 
IS W.R. Cr. 64, 6 B.L.R. Ap. 148, 15 

W R. Cr. 42, 3 B.L.R. A. Cr. 4, 11 W.R. 
Cr. 46, 26 W.R. Cr. 2. 

(55-6) — S. 530, Crim, Pro, Code [1872), 
Likelihood of breach of the peace — Sufficieyicy of 
amin' s repoi't for passing order. — A Magistrate 
cannot take only the written report of an amin, 
directed to make a local enquiry, as proof suffi- 
cient on which to base his order maintaining 
a party in possession ; such order should be 
passed on evidence. 20 W.R. Cr. 57. 

(56) — Crim. Pro. Code {1882), s. 145 — Pro- 
ceedings under the section — Su^cient grounds — 
Notice to parties — Power of Sessions Judge to 
order proceedings under section — Proceedings 
taken in the absentee of police report or other 
information. — To initiate a proceeding under 
s. 145 of the Code, it is not sufficient that, in 
the course of a trial, it should appear from the 
statement of witnesses examined that a breach 
of the peace is likely to ensue in consequence of 
dispute regarding certain lands. Before taking 
action, the Magistrate is bound to be satisfied 
from a police report or other information on the 
point, and he is also bound to make an order 
in writing, stating the grounds of his being so 
satisfied, and this order must be served on the 
parties to the dispute. The intention of the 
law seems to be not only that Magistrates 
should have sufficient grounds for proceeding 
under s. 145. but that they should inform the 
parties concerned of the grounds on which they 
are proceeding. (Sre 9 C-W.N. 1065= 33 C. 
352 = 2 C.L.J. 269, 32 C. 771 = 2 Cr. L.J. 342 
= 9C.W.N. 621, 33 C. 33 = 10 C.W.N. 257 
= 2 C.L.J. 271 = 2 Cr.L.J. 670; R..23C. 557, 
24 B. 627. 6 Cr. L.J, 113 = 24 P.W.R. 1907 
Cr. = 7 P.R. 1907 Or.]. A Sessions Judge 
is not competent to order a Magistrate to take 
action under s. 145. He should rather draw 
the Magistrate’s attention to the nature of the 
dispute in trial before him, so that the Magis- 
trate may exercise his own discretion and 
determine whether proceedings under s. 145 are 
necessary. [J*., 24 C. 391.J Pfoceedings under 
s. 145, when there is nothing in the police 
report or no other information, fall within the 
terms of s- 530 of the Code, and will be void. 
20 C. 520. 

(56-a) — Notice to parties — Service of notice — 
Crim. Pro. Code (J66./), s. 318 — Service of notice 
to attend — The mere serving of a notice upon a 
mofussil naib who takes no steps whatever to 
consult bis employer or act under his direc- 
tions is not such a notice as is contemplated 
by s. 318, Code of Criminal Procedure. 17 
W.R. Cr. 9, [R., 17 W.R. Cr. 33] . . 

(56-6) — Notice to parties — Bight {g notice — 
Parties to proceedings— Service of notice~;-Co- 
sharers.— In' a prooeeding under s.’SlS, Act 
XXV of ,:l6fr3v:'there..^«.nothing in the law 
■which msktM .it neces^ry for Abie Magistrate to 


Dispute as to possession of immovbable 
property — continued. 

serve a notice on all the co-sharers of an estate 
which may form the subject of the dispute. 9 

B. L.R. Ap. 39. 18 W.R. Cr. 54. [R.. 8 0. 

756]. 

(57) — Crim. Pro. Code (2882), s. 145 — Effect 
of striking off proceedings under — Ground for. 
believing likelihood of breach of the peace — Ces- 
sation of likelihood of breach of the peace — 
Order cancelling proceedings. — The efiect of an 
order striking off proceedings under s. 145, is 
to destroy the proceedings, and anything done 
after that under the section must start afresh 
and not stand upon the basis of the earlier pro- 
ceedings. [F., 6 C.W.N. 923.J Before a 

Magistrate can proceed under s. 145 of the 
Code, he must state the information upon 
which he has reason to suppose that a breach 
of the peace is probable or imminent. [R.. 33 

C. 352 = 2 C.L.J. 259 = 9 C.W.N. 1065, F.B.] 
Where parties show to the Magistrate that no 
dispute exists, and if the likelihood of a breach 
of the peace has ceased to exist before the 
proceedings under s. 145 have terminated, the 
Magistrate may stay the proceedings,. 20 C. 
867. [R., 30 C. 112], 


(58) — Criw. Pro. Code (1882), s. 145— Term 
^'parties concerned ” — Construction — Duty of 
Magistrate — Notice — Object of section — 
proceedings to be discontinued — Improper proce- 
dure under section. — The words “ parties con- 
cerned ” in s. 146 of the Code do not necessa- 
rily mean only the persons who are disputing. 
They also include persons who are interested 
in, or claim a right to, the property in dispute- 
It is the duty of the Magistrate, on the mate- 
rials before him, to ascertain, so far as he can, 
who are the persons interested in, or claiming 
a right to, the property in dispute and to give 
notice to them all, so that the whole matter 
so far as his Court is concerned, may be dis- 
posed of in one proceeding. [P., 24 B. 527, 4 
C.W.N. 753 ; Appr.. 27 C- 892 ; R., 18 M. 51 = 

2 Weir 106, 6 C.W.N. 290 = 29 0. 242, L. 
= 155. P.B. ; Discussed. 24 C. 55. F.B. ; D.. b 
C.W.N. 206.] Although in proceedings under 
s. 145, the evidence is to be recorded aa m 
summons cases, it is the duty of the Magistrate 
to issue processes to witnesses, unless he 

good reasons to the contrary. fR-, 32 C. 

2 C.L.J. 280; Rayf., 30 C. 508 = 7C.W.N.4«-J 
The primary object ofs 145 is the prescrvatio . 
of peace. If it is found during the proceedings 
that there is no likelihood of the peace 
disturbed, there is no necessity for the 
ance of the proceedings. Where, in a proccea- 
ing under s. 145 of the Code, the ownere 
proprietors claiming an interest in the 
matter of dispute were not made parties, 
only, their servants were made partly, 
where the Court refused an application 
summons to witnesses without any pvojw 
grounds, the High Court set aside the order oi 
the Magistrate under s. 145 of the Coac. 

C. 29. [D., 23 C. 55]. 

(59) — 5. 147— Effect of judicial 

the right of parties.— Vfhkte an enquiry nnder 
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property — continued. 

s* 147 was started on a police report, which 
afforded sufficient grounds for supposing or, at 
any rate, cojijecturing that at that time a 
dispute existed as to the use of the land in 
question that might lead to a breach of the 
peace, and, after the enquiry was postponed 
until the decision of a second-class Magistrate 
in a mischief case arising out of the same dis- 
pute, the latter ascertained judicially the rights 
of msputants, held, that there was no necessity 

for holding the enquiry under s. 147- 11 B. 684. 

(GO)— Pro. Code, s. 147--Propei- order 

'ii^^der-Orderprohibitingapartyfromtakingpart 

xn temple ceremonies. — An order under s. 147, 
Grim. Pro. Code, is bad in form, if it contains 
no re^riction of time for which it is to operate. 
tD., Rat. Un. Cr. C. 708.] Where the High 
Court has held, regarding a suit, that the Civil 
Courts will not determine trivial questions of 
mere dignity and privilege, a Magistrate is not 
competent to interdict one of the parties to 
such suit, by an order under s. 147, from taking 
part in ceremonies in the temple, which were 
in dispute in the civil suit. 14 B. 25. 

Pro* Code {1872), s. .530i = s,145 
of Ciim.Pro. Corft', 1S98 ) — Constriictive posses- 
^on, Powers of Magistrate tinder section — 
Nature of such 2 Jowcrs. — In a case of disputed 
possession between two rival zemindars, con- 
structive possession, through intermediate 
holders, to whom the rent is paid, is not such 
as 18 contemplated by s. 530 of the ilrim. Pro. 

^de. 3 0. 320. ICotnmented, 5 C.L.R. 287 ; 
■Owe, 11 C. 413]. 

(62) Where the dispute between two joint 
owners of land raised no question of possession, 
but whether one of them was at liberty to make 
use of the land against the will of the other 
m such a m.anner as to cause .annoyance, a 

cort jurisdiction to interfere under 

s. 530 of the Grim. Pro. Code (of 1872) and 
ftward exclusive possession of a portion to one 
of them. 3 C. 573 = 1 C.L.R. 352. 

(63) |The power given to a iMagistratc to 
make a binding declaration as to the possession 
Of property is an exceptional one; s. 530 of the 

Code (of 1872) limits the exercise 
ot thi^s power to cases, in which a Magistrate is 
satisfied that a dispute, likely to induce a breach 
•fu odists, and it is this likelihood, 

with the consequent necessity for immediate 
action, which alone warrants action by the 
Wagiatrale, who must record the grounds for 
uis belief as to the existence of such likelihood. 

PR* R.) 

1065 = 2 C.L.J. 259 F.B., 33 

^.83 = 2C.L.J. 271 = 10 C.W.N. 257 = 2 Cr. 
L.J. 670] . 

• (G4) The dispute enabling ^Magistrates to 

section, must be some 
Hubstanlial dispute necessitating the interfer- 

SH??' of the criminal 

authorities. A mere discussion or verbal 
attention between persons claiming rights of 
the kind described is not enough. 


Dispute as to possession of immoveable 

property — continued. 

bo an actual dispute. The section does not 
enable a Magistate to make a purely declaratory 
order. It enables him to prevent arbitrary 
interruption, by any person, of rights actually 
enjoyed, which have been exercised bj’ the 
public or a person or class of persons. 5 C- 194 
= 4 C.L.R. 324. 

(65) — Crmi. Pro. Code {187:.'), s. 530^Dreach 
of the peace —Interference by Magistrate— Record 
of preliminary proceeding, if tiecessan/. — A 
Magistrate should, to justify his interference 
under s. 530 of the Grim. Pro. Code, be satisfied 
of the existence of a dispute likely to induce a 
l^eachof the peace, rendering it necessary for 
him to take immediate steps for its prevention ; 
it is not enough if it is probable ihnt a breach 
may occur if proceedings be not taken. [R 
‘2SG.557 ', Appr., 33 C. 33 = 2 C.L.J. 271 = 10 
C.W.N. 257=2 Or. L.J. 670.] — Qiuere — Is it 
necessary that a preliminary proceecling should 
first be recorded to give the'Magistrate jurisdic- 
tion ? 7 C. 385 = 8 C.L.R. 514. (lOW.R. Cr. 
16, R,). 

(66) — Crim. Pm. Code {Jii7:i), s. 330— But- 

wara proceedings, possessioni under, nature of . — 
The possession given by an ameen, in butwara 
proceedings, is possession as owner, and not as 
occupier, and hence, could not oust tenants 
holding land.s previous to such delivery of 
possession. 4 C. 378. 20 C. 285] . 

(67) — Crim. Pro. Code (187‘^), s. 330— Pro- 
ceedings under — Ouster of person in peaceful 
possession. — In proceedings under s. 530 of the 
Grim. Pro. Code (of 1872). the Magistrate must 
look to possession that may bo termed peaceful. 
Ho must go back to the time when the dispute, 
that occasioned his interference, originated. 

If two parties came forward — one being law- 
fully in possession and the other struggling for 
it — and the latter .succeeds in ousting the 
former, the Magistrate is not to recognize the 
stronger and successful party as the one to be 
maintained in possession under the section. 4 
C. 417. iNot F., 15 B. 152]. 

(68) — Crim. Pro. Code {1872), s. 330, pro- 
ceedings under— Essential particulars to be 
stated '^Dispute," meaning of. — A Magistrate, 
acting under s. 530 of the Crim. Pro. Code, 
must first record a proceeding, setting forth 
that he is satisfied that a dispute likely to 
induce a breach of the peace exists concerning 
land, &c., and this proceeding must state the 
grounds upon which he is so sati.sficd. The 
proceeding itself ought to contain all the parti- 
culars essential to give the Magistrate jurisdic- 
tion, and reference to any other document, e.g., 
a police report, ought not to be necessary in 
order to the ascertainment of those essential 
particulars. [D., 7 C. 46 ; R., 33 C 352 = 2 
C.L.J. 259=9 C.W.N. 1065. F.B.] The term. 

“ dispute,” in s. 530 of the Grim. Pro. Code. 


There masr 


means a reasonable dispute, a bona fide disput 
a dispute between parties, who have each son 
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Dispute as to possession of immoveable 

property — continued. 

(69) — Crim. Pro. Code s. 145 — Dispute 

a$ to the right to collect rents — Dispute as to 
incorporeal rights. — A dispute as to the rights 
to collect rents is one “concerning tangible 
immoveable property “ under s. 145 of the 
Code, ri*’., 6 A.W.N. 299, 15 C. 527; R., 5 
M.L.J. 96 ; D., 23 C. 80.] The introduction of 
the word “ tangible ” before the words, “im- 
moveable property” in s. 146 shows that 
incorporeal rights are excluded from the oper- 
ation of the section. 11 C. 413. [F., 12 C. 
539]. 

(70) — Attornment by tenants to stranger. — A 

dispute as to theright to collectrents isadispute 
concerning "tangible immoveable property” 
under s. 145 of the Code. [J’., 16 C. 513 ; i?., 
12 C.W.N. 16 ; D., 23 C. 80. J In a dispute as 
to the right of collecting rents of certain land, 
the tenants were paying rents to one of the 
parties, up to the commencement of the dispute 
which led to the proceeding under s. 145, and, 
upon the dispute taking place, they attorned to 
the other party by real or pretend^ payments. 
Held, that such attornment by the tenants did 
not put an end to the tenancy and to the right 
of the person, who was collecting rents up to the 
time of the dispute, to collect the rents. Held, 
also, that such proceedings by the tenant could 
not deprive him of recourse to s. 145, in case of 
danger to the peace, to have possession of the 
right to collect rents maintained pending civil 
proceedings. 15 C. 527. 16 C. 513] . 

(71) — A dispute about the right to collect the 
rent of lands from the tenant in possession is a 
dispute concerning tangible immoveable pro- 
perty within the meaning of s. 145, Crim. Pro. 
Code. .12M. 88 = 2 Weir 100. [i?., 5 M.L.J. 
96], 

(72) — Held, that, where there is no dispute 
between the parties as to the extent of their 
respective shares in a village, such extent having 
been declared by the Civil Court, or as to the 
fact of their being in possession, but the dispute 
is only as to who is entitled to collect the rent 
from the tenants, the Criminal Courts have no 
jurisdiction to take proceedings under s. 145, 
Crim. Pro. Code, 1898, inasmuch as a 
dispute about the collection of rent from the 
tenants is not a dispute about the rents or 
profits of land within the meaning of s. 145. 
10 O.C. 89 = 5Cr.L.J. 394. 

(73) — Crim. Pro. Code, s. 145 — Dispute as 
to the right to collect rents -Extent of the pro- 
perty in dispute— Possession by receipt of rent — 
Paym^t of rent to the other party three months 
anterior to the institution of proceedings. — A , 
proceeding, under s. 145, is not limited to dis- 
puted possession between parties in immediate 
occupation of a tangible immoveable property, 
but is intended, also, to apply where the dis- 
puted possession consists of receipts of rents 
from tenants in actual possession. Similarly, 
the operation of the section cannot be HmitAA 
by any rule which would depend upon the area 
of the property in dispute. [B., 6 O.W.N. 
206 ; D,, 23 0« 80.] \^^ere one of parties 


Dispute as to possession of immoveable 
property — continued. 

to a dispute, under s. 145 of the Code, admitted 
that the other party was in possession of the 
property by receipt of rent up to a period soma 
three months anterior to the institution of the 
proceedings under s. 145, the act cf the Magis- 
trate in declining to examine more than a 
limited number of witnesses on the point of 
possession from that period up to the date of 
institution of proceedings would not account to 
such irregularity as to justify the intervention 
of the High Court, inasmuch as payment of 
rent to the other party for that short time would 
not amount to dispossession of the party, 
previously in possession. 16 C. 513. 

(74) — Crim. Pro. Code (1882), s. 145, Proceed- 
ings under, nature of — Process to enforce 
attendance of witnesses. — Proceedings under 
s. 145 of the Grim. Pro. Code should, from 
their nature, be regarded, on all points of proce- 
dure as summons c.ases. Although it is dis- 
cretional with a Magistrate to issue summonses 
on witnesses cited in such a case, yet, when an 
application fer the issue of processes to secure 
the attendance of witnesses is made at a proper 
time, the Magistrate should not arbitrary 
refuse his a.ssistancc. Such an application for 
summons ought not to be refused simply be- 
cause a large number of witnesses is mentioned 
therein. 11 C. 762. (F., 21 C. 29; ExpL, 30 
C. 508 = 7 C.W.N. 404 ; Diss., 32 C. 1093*2 
C.L.J. 280]. 

(75) — Crim. Pro. Code (1882), s. 245 — 
Joint trial of different claims — Legality . — In a 
dispute regarding possession of 708 bighas of 
land belonging to a zemindar, the parties to 
the dispute being persons interested as tenants 
under the zemindar, and persons claiming 
under the same zemindar, to be interested 
in various portions of the land as their maurasi 
jote in different quantities and under interes^ 
acquired at different times, the Magistrate tried 
the case together and passed an order in favour 
of the former directing that they as a body 
should remain in possession until evicted there- 
from, by the order of a Civil Court. Held, 
that the procedure adopted by the Magistral 
was prejudicial So the maurasi tenants, and 
that the order was open to the objection that 
it would render necessary the making, as 
defendants in the civil suit, of a multitude of 
persons who were, by the terms of the order, 
held to be in possession. The proceedings were 
set aside. 13 C. 31. [B.. 6C.W.N. 206J. 

(76) — Crim. Pro. Code (2882), s. l^—*[ 

ties concerned in the dispute ’ ’ — ^ 
the death of one of the parties — Validity. — H®*® 
by Petheram, C.J., and Trevelyan, J . (Bampi^ 

J., dissenfin^) . Since the possession to M 
enquired into under s. 145 of the C<^e is tM 
possession at the time of the initiation of the 
proc^ings, the words “parties in such di^ 
pute ’ ’ must mean also parties concerne^t the 
time of the initiation of the proceedings. 
There is no power to introduce father to 
or in any way introduce parties not 
in the original dispute. Per Bampini* J» 
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The preliminary proceedings referred to in 

cases must, partake 
of the character of a general citation to the 
partly concerned in the dispute to appear be- 
fore him, and it is not aecessjiry for the Magis- 
trate to conflne his final order to the parties 
Whom he may have named in his preliminary 
proceedings. 21 C. 404. [Jf., 18M. 411. 

Crim. Pro. Code {1882), ss. U5 andl48 
Order for costs— Amount not specified — Riqht 
of successor in ofiice to assess the costs — Order 
for costs not made for a long time after decision 
Notic^Revision by High CoMrf.— Under 
s. 148 of the Code, only the Magistrate who 
passes the decision is authorised to make an 
order as to payment of costs. Where a I^Iagis- 
trate who passed an order under s. 145 of the 
v^^ode awarded costs, but did not specify the 
amount, held, that his successor in office had 
no power to pass an order assessing such costs, 
When the application for such assessment is 
made more than two years after the order for 
^8ts had been made by his predecessor. 21 C. 

23 C. 37 ; R., 22 C. 387. 10 C.W. 
N. 1030; D., 22 C. 384]. 

^ (78)— Where a Magistrate, in giving a deci- 
sion under s. 145 of the Code, made also an 
order for costs under s. 148, held, that the assess- 
ment of the costs may be made by his succes- 
sor, on an application made within a rciisonable 
time. The award of costs under s. 145 is of a 
civil character aud indeed the language 
Of the section appears to have been borrowed 
from 8. 219 of the Code of Civil Procedure, 
and It is not necessary in civil cases that the 
costs should be assessed or taxed at the time of 
jno decision, or by the same officer who decided 
the case. 22 C. 384. {F., 23 C. 37; R., 29 M- 

(79) The award of costs under s. 148 of the 
^000 IS a quasi civil proceeding, and should be 
made by the Magistrate at the time of passing 
ine decision, (compare s. 218 of the Code of 
Livil Procedure). Where the order for costs 
was not made for a long time after the decision 
owing to delay arising from the action of the 

to interfere 

wuh the order so made, under s. 437 of the 
^Me, as there was no suggestion that the order 
52? merits. 22 C. 

C-R., 10 C.W.N. 1030. 29M. 373J. ; 

payment of 

TOsts under s. 148 has been made by the Magis- ‘ 

another Magistrate has ^ 
assess the amount of costs. 23 ^ 

O- 37. [R., 10 O.W.N. 1030J . j 

ss. 145 and 148 ar i 
gwjm civil m their nature. The intention of i 

an order for. and t 

®os^s should be made at the t 

parties Therefore s 

hv should not be ordered and assessed t 

withftnf 1 ® interval and c 

affected, an t 

pportunity to appear and show cause. 24 C. t 
‘»7. [iJ., 29 M. 3733 . J n 

110 


possession of immoyeable 
property — continued. 

^ 07 - 

^^ogistrate—Evi- 
ofxmmxnent danger of breach of the peace 
■uispute concerning ensement—proper proce- 
<htre. Although a Magistrate is not entitled to 
proceed under s. 145. when a dispute arises 

right, still he might take action when such dis- 

the right to do or prevent the doing of anv- 
thiDg in or upon any tangible immoveable pro- 
perty cover such a case. In order to give 
jurisdiction to a Magistrate under s. J47. be 
must be satisfied from Police report, or other 
materials, that there is an imminent danger of 
a breach of the peace resulting from a dispute 
between the parties concerned. Where the 
materials before the .Alagistrate do not disclose 
the existence of such a dispute, the order made 
bj him under the section would be entirely 
void, and the defect is not remedied, even if it 

evidence, taken in the course 

at the date of the 
initiation of the proceedings, a dispute likely to 

\r« proper course for a 

Magistrate to follow in a case under s. 147 is to 

bind down such of the persons as are likely to 
disturb the peace under s. 107. if the case in- 
^ol\es a long and complicated inquiry and the 
pryence of a great number of people. 23 C. 
557. [i?., 46 P.L.R. 1903] . 

{J^)—Crim. Pro. Code {1898), s. 145—DUpnte 
us to possession of pilkur— Civil Court decree— 
Duty of Magistrate.— Where proceedings are 
aken under s. 145. regarding a dispute^as to 
the boundaries otajulkur right, subsequent to 
a Civil Court s decree, defining such boundaries, 
the trying Magistrate is to follow that decree 
an^iiot tOiattempt to an explanation of it. 6 


(84)— Crtm. Pro. Code (1882), s. 145—" Par- 

subsequent 

to the initial proceedings— Joint trial of three 

Y: ^ initiates proceedings, is not only 

satisfied that a dispute exists, but to 

possible, who arc ‘concerned 
so that they may be required to 

mat h« question of pLsession 

may be, as far as possible, settled. There is no 

course of the proceedings to 
add parties unless, m the initial proceeding. 

^ Kl T"" that they are concert 

ed in the -dispute, any more than there is a 

thrtfroe parties. If in the course of 

appears to the Magistrate 
should necessary that other parties 

fw ft ^ *^®q«»red to attend and he is satisfied 

the dispute, the only 
?w t t)e empowered in 

^® ®«ti8fied tha? danger of 
the breach of peace still exists, to initiate a 

new proceeding. 24 C. 85 = 1 C.W.N. 8. 


A-. . 
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[Overruled, 30 C. 155, F.B. ; F., 27 C. 892, 5 
C.W.N. 900, 6 C.W.N. 101, 72., 24 B. 527 ; D., 
25 C. 423, 4 C.W.N, 753]. 

(85) — A Magistrate must deal with a case 
under s. 145, Crim. Pro. Code, 1898, as it is 
originally instituted. If he finds that he can- 
not do so in respect to one side, because they 
are not parties to the dispute or because it has 
been shown that no breach of the peace is like- 
ly to occur from any action of theirs he should 
put an end to the case. He is not competent 
to add parties after the institution of the pro- 
ceedings. Where parties in three cases under 
s. 145 are not the same, the Magistrate is not 
competent to try all the three cases together, 
although the parties consent to the adoption 
of such a procedure. Evidence already taken 
may be accepted in one of these cases, but the 
other cases must be tried separately. 4 C.W.N. 
748. 

( 86 ) — Crim. Pro.Codc {18S2). ss. J44 and 145 
— Power of District Magistrate over subordinate 
Magistrate to direct institution of proceedings 
under s, 145. — Where a Sub-Divisional Magis- 
trate, having regard to the circumstances of a 
case before him, held that proceedings should 
be taken under s. 144 and made an order ac- 
cordingly, held, that a District Magistrate bad 
no authority to direct the Sub-Divisional Magis- 
trate to take proceedings under s. 145 and that 
there was nothing in the Code of Crim. Proce- 
dure, or ill any other law, authorising the Dis- 
trict ^lagistrate in such a case to direct pro- 
ceedings to be taken under s. 145. 24 C. 391 = 
1 C.W.N. 393. 

(87) — Crim. Pro. Code {JS82), ss.107 andl45 — 
Dispute regarding land likely to cause breach of 
peace — Proper proceedings. — In a dispute regard- 
ing a piece of land likely to cause a breach of 
the peace the proceedings should be instituted 
under s. 145 and not under s. 107. The effect 
of passing an order in such a case under s. 107 
would have the effect of binding down only one 
of the parties to the dispute, leaving the other 
party free, without any adjudication upon the 
question as to which of the two parties is in 
possession. 25 C. 559. [F., 6C.W.N. 883, 6 
O.L.J, 697 = 6 Cr. L.J. 398 = 35 C. 117; D., 30 
0. 112; Diss., 2 Weir 56 = 26 M. 471], 

(88) — Crim. Pro, Code (7595), s. f45— Pro- 
ceedings under section — High C<yurVs powers of 
interference — Order of Magistrate — Decision of 
Civil Court — Duty of Magistrate. — The power 
of revision to be exercised by the High Court, in 
proceedings under s. 145, is limited to matters 
of jurisdiction, i.e. to say, to cases in which it 
is found that the Magistrate, by fatlrmg pro- 
ceedings under s. 145, has acted without juris- 
diction. [F., 22 A.W.N. 74=24 A. 315,4 
L.n.R. 76; B., 6 O.C. 1, 33 C. 68 = 2 0.L.J, 
241=9 C.W.N. 1046, P.B. = 2 Cr. L.J. 618.] 
The object of s. 145 is to enable a IV^gistrate 
to intervene and to pass a temporary order, in 
regard to the possession of the property in dis- 
pute, having effect until the actual right of 
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one of the parties has been determined by any 
competent Court. It is, consequently, his duty, 
when that right has been declared within a 
time not remote from his taking proceedings, to 
maintain an order which has been passed by 
any competent Court ; and, therefore, to take 
proceedings which, necessarily, must have the 
effect, of modifying or even cancelling such an 
order, is to assume a jurisdiction which the 
law does not contemplate, 26 G. 625=3 C.W.N. 
461. [F., 5 C.W.N. 563,29 0.208, 2 A.L.J. 

274; F. and Expl., 6 Bom. L.R. 246; i?., 23 P.R. 
1902 Cr. = 135 P.L.R. 1902; D., 10 C.W.N. 
257 = 2 C.L.J. 271 = 2 Cr. L.J. 670 = 33 0. 33]. 

(89) — S. 145 — “ Partiesconcerned''" meaning 
of the term — Omission to add necessary party^ 
effect of — Dispute as to collection of rents, neces^ 
sary parties to — Zamindar and tenant — Alter- 
ation of character of proceedings by succeeding 
Magistrates —Revisional powers of High Court 
— Charter Act, s. 15. — The expression “parties 
concerned ” in s. 145 does not necessarily mean , 
only the parties who are disputing, but includes 
also persons who are interested in or are claim- 
ing a right to, the property in dispute. The 
section contemplates one proceeding against all 
the parties known to be concerned in the dispute 
so as to conclude the matter definitely and 
finally, so far as the Criminal Courts are con- 
cerned. The question of leaving out parties or 
instituting proceedings against wrong parties 
is not a mere irregularity but is a question 
affecting jurisdiction. \F., 5 C.W.N. 429 = 28 
0. 446; i?., 5 C.W.N, 9(X). 6 C.W.N. 101. 30 
C. 155, 24 P.W.R. 1907 Cr. = 6 Cr. L. J. 113* 

7 P.R. 1907 Cr. = ll P.L.R. 1908; D., 22 A. 
W.N. 101 = 24 A. 443.] Where in a dispute 
concerning the ownership of land between Mf- 
tain Zemindars and their tenants on one si^* 
and other Zemindars and their tenants on the 
other, the dispute not being confined to the 
rights of the rival Zemindars to collect the 
rents, the Zemindars were made parties, but 
the tenants were not, held (by Amir Ah and 
Stanley, JJ.) that the presence of the tenants 
was essentially necessary for the proper and 
effectual decision of the case and that the omis- 
sion of the Magistrate to join them as 
was illegal and without jurisdiction- Prm- 
sep, J. contra. — The omission to join the tenant 
could not vitiate an order as between the Zemin- 
dars, on an objection that it is without jnn^ 
diction, and that no question of jurisdiewon 
arose in this matter. Where, upon a 
the police that a dispute was likely to l^d to 
breach of the peace and was one concerning ^ 
actual possession of land, a proccedingnnCW 
8.145 was taken, and subsequently 
material this proceeding was revised by * ? 
ceeding Ma^strave and one of the alterao 

was, that the dispute as regards ^ 

of land was changed into dispute r 

collection of rent, held, that the 
the subsequent order was an abase of jarw 
tion. especially when the report on w 
rested did not give any infon^tion asjn w 
dispute regarding the collection of ietit» 

j 
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simply had a reference to the actual possession 
of a piece of land by two rival sets of tenants 
claiming to hold under two' rival sets of Zemin- 
dars. Per Prinsep, J. — A case, under s 145 i« 
not one with which the High Court can deal’ as 
a Court of revision under the Code of Criminal 
Procedure. Such cases are expressly excluded 
from its cognisance, as a Court of revision under 
that Code. Its powers are under the Charter 
Act and these can be exercised only in respect 
of jurisdiction. Per Amir Ali, J.— \Vhcre there 
is an abuse of jurisdiction, in a proceeding under 
8. 145, the High Court has che power to interfere 
both under its revisional jurisdiction as also 
under cl. 15 of the Charter. 27 C. 892 = 4 C W. 
N. 613. iR., 23 C. 709, 5 O.C. 1, 22 A.W.n! 
111 = 24 A. 443, 23 P.R. 1902 Cr. = 135 P.L.R. 
1902, 2 L.B.R. 239, 33 C. 68 = 9 C.W.N. 1046 
= 2 C.L.J. 2411. 


(90)— Crm. Pro-Code a. 145 — Refusal 

of Magistrate toisstie process for atteadaiice of 
Witnesses. — Where, in a proceeding under 
145, one of the parties was unable to procure 
the attendance of any of the witnesses cited by 
him, and his opponent was, consequently, 
doclared, upon the uurebutted evidence produced 
by . them, to be in possession of the laud in 
dispute, heUi^ the ^lagislrate acted without 
jurisdiction in refusing to issue process for the 
attendance of the witnesses cited by that party. 
80 C. 508 note. fR., 30 C. 508, 31 C. 685; Diss., 
2 O.L.J. 280 = 32 C. 1093] . 


k^})—Crim. Pro. Code (1898), .s. 145(1)— 
Oimssuyn of Magistrate to state his ground for 
(^pi'ehending breach of peace — Reference by 
Magistrate to the Police-report containing such 
groimds, sufficiency of . — The question referred 
to the Full Bench in this case was “whether 
an initial order by a Magistrate, under s. 145, 
cl. (1) of the Code, is defective because it is not 
self-contained and does not state in express terms 
the grounds upon which ho is satisfied that a 
dispute likely to cause a breach of the peace 
exists, when such grounds appear in the police- 
cn which the order is founded and to 
which it makes reference.” Held, there has 
been substantial compliance with sub-s. (1) 
of s. 145 and the question must, therefore, 
tik tbe negative in accordance with 

^e view taken in the cases of Qoluch Chandra 
Pal V. Kali Charan De, 13 C. 175, and Dhanpnt 
6i^;i V. Chatterput Singh, 20 C. 513. Per 
^HOSE, J. — The proceeding drawn up by the 
magistrate refers, in express terms, to the 
l^lice-ropott which sets out sufficient grounds 

there was a likelihood of a breach 
Magistrate expressly slates 
.pat he IS satisfied upon such police-report that 
here 18 an imminent danger of a breach of the 
pchw. In this view, therefore, there has been 
a substantial compliance by the Magistrate with 

(1). S' 146 of the Code. 

882 = 9 C.W.N. 1068 = 2 C.L.J. 259, F.B. 
if-* 82 C. 1093 = 2 C.L.J. 280, 17 M.L.J. 449 ; 

1 S.L.R. 60 Cr.. 6 C.L.J. 611]. 


Dispute as to possession of immoveable 

property — continued. 

(92)— CriMi. Pro. Code, s. 147— Record of 
I (pyunds Jor being satisfied of the existence of a 
dispute likely to cause a breach of the ■peace — 
Parties to proceeding under . — Though s. 147 re- 
quires that a Magistrate must be satisfied upon 
materials before him that a dispute likely to cause 
a breach of the peace exists concerning the right 
to do or prevent the doing of anything in or 
upon any tangible immoveable property, before 
; he can institute proceedings under that section, 

I It does not require, as s. 145 does, that he must 
j formally record a proceeding stating the 
grounds of his being satisfied as to the existence 
of a likelihood of a breach of the peace. The pro- 
per parties to a proceeding under s. 147 are the 
persons, who are claiming a proprietary right 
in the tangible immoveable property in question. 
An order under the section made against a 
manager of a Coal Syndicate is not an order 
made against the proper party, when it is 
proved that he bas no interest in the land in 
dispute. 2 C.W.N. 670. [R., 31 C. 48] . 

(93)— Crim. Pro. Code (1898), s. 145 (5)— 
Poicer of Magistrate to add parties to the pro- 
ceeding-^Pinal order tinder s* 146--Proper 
parties. Cl. (5) of s. 145 does not enable a 
iMagistrato to add parties to the proceeding. It 
merely enables a stranger to come in and show 
that no such dispute likely to cause a breach of 
the peace concerning any land, etc., existsor 
has existed. He does not become, nor can he 
be made a party to the dispute which he seeks 
to show has never existed. C-P’ . 6 C.W.N. 900 ; 
it., 27 C. 892.] Judicial proceedings cannot bind 
a person who is not a party to them. A final 

s. 146, Crini. Pro. Code, cannot be 
made against persons not made parties to a pro- 
ceeding under s. 145 or not regarded as such by 
the IVIagistrate* Persons who are found from 
the Police report to be concerned in a dispute 
regarding lands, and who arc brothers of the 
original party living in joint mess and belong- 
ing to a joint undivided family, ought to be 

o'ri proceedings under s. 145. 

« C.W.N, 329. 

(94) — Crim. Pro. Code (1898), ss. 107, 145 — 
Likelihood of breach of thepeace resulting from 
■wrongful act of the aggressing party.— V^horo a 
Magistrate had found that persons who attempt- 
ed to do bastu2)uja on a waste laud were not 
entitled to perform it, held, that, if the persons 
opposing it acted properly and within their 
rights, there was no reason to suppose that any 
breach of the peace was likely to be committed, 
but that, if the Magistrate were to find that 
there was likely to be some dispute regarding 
the possession of the waste land, the proper 
course for him to take would be to insti tute 
proceedings under s. 146. 3 C.W.N. 463. (R., 

35 C. 117 = 6C.L.J. 697 = 6 Cr. L.J. 398J. 

(95) Crim. Pro. Code, s. 145 — Complaint of 
offences not involving breach of the peace^ZHs* 
pute regarding lands . — The mere fact that 
a person complains of being dispossessed of 
his land is no reason for the institution of 
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proceedings under s. 145, Grim. Pro. Code, if 
the petition naade by the complainant refers 
only to the commission of various offences, 
none of which necessarily involves a breach of 
the peace, i G-W.N. 57. 

(96) — Crim. Pro. Code, s. 522 — Order under 
the section, when can be made. — An order under 

522 must be made simultaneously with the 
order of conviction. 4 G.W.N. 308. 

(97) — Crim. Pro. Code (25P6), s, liS — Dispute 
regarding land in joint possessio7i. — An order 
under s. 145 should merely declare whom the 
Magistrate finds to be in actual possession of 
the property in dispute. It docs not apply where 
two parties are in joint possession of that pro- 
perty and one of them tries to evict the other. 
[^’.,23 P.R. 1902 Cr. = 135 P.L.R. 1902, 7 
•G.W.N. 118, 10 G.W.N. 1088; B., S G.W.N. 
.885 ; Expl., 7 G.W.N. 462 ; D., 6 G.W.N. 883] 
S. 145 of the Code contemplates a dispute be- 
tween two parties, each of whom asserts the 
right to hold actual possession of the property 
.as against the other, and not a dispute between 
a party claiming to hold joint possession and 
a,nother contesting such right. 4 G.W.N. 426. 

(98) — Proceedings under s. 145 cannot be 
instituted with respect to a dispute between two 
parties having joint right to the lands in dis- 
pute, each claiming exclusive possession 
thereof. In such a case, if any steps are neces- 
sary for the prevention of a breach of the peace, 

the Magistrate should proceed under s. 107. 11 
G.W.N. 512 = 5 Cr. L.J. 296. 

(99) — Crim. Pro. Code (1898), ss. 145 a7id 14? 
— Su7n7na7-ij disposal of a case irnder s. 147^ 
after local hispection — Scope of s. 147. — In 
a matter under s. 147, as under s. 145, the 
Magistrate is bound to hear the evidence ten- 
dered by the party. He cannot summarily 
deal with it after an inspection of the locality. 
[i2., 30 C. 112]. The right of use of land 
contemplated by s. 147 is one of an entirely 
different description resembling a right of ease- 
ment, not one arising from the terms of a 
contract between landlord and tenant. A 
dispute between the landlord and his tenant 
regarding the right of the latter to reconstruct 
a gola is not a matter properly coming under 
s. 147. The settlement of such a dispute will 
involve issues of right which can only be pro- 
perly determined by a Givil Court. 4 G.W.N. 
779. [i>ws., 29 M. 97 = 16 M.L.J. 394]. 

(100) — CW7». Pro. Code (1898), ss. 107, 144, 
145-DispuU relatifig to possession— Findings 
as to possession without instittUing proceedvigs 
under s. 145— Proceedings under s. 107, valid- 
ity of. In a dispute relating to the possession 
cf land, the Magistrate is not competent to 
arrive at a finding as to possession, except in a 
judicial inquiry under s. 145 ; nor can he rely 
on a previous order passed -under b. 51 of the 
Ben^l Ohowkidari Act. In a dispute relating 
to the possession of land likely to cause a 
breach of the peace, proceedings under s. 107 
cannot be properly instituted. 7 G.W.N. 142. 
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[.F., 23 A.W.N. 102 = 25 A, 537; R..6C.L.J. 
697 = 6 Cr. L.J. 398 = 35 C. 117, Diss., 10 0. 
; W.N. 288 = 2 Cr, L.J. 769 = 32 C. 966], 

(101) — Crim. Pro. Code {1898), s. 145 — 
Local e7iquiry by tryhig Magistrate — Decision 
based therecm — Jurisdiction. — Where, in a pro- 
ceeding under s. 145, the Magistrate discarded 
the evidence on record as unreliable and de- 
cided the Ciise upon what he saw, heard and 
inferred at a local enquiry held by himself, 
held that the Magistrate had erred materially 
in his jurisdiction and his order should be set 

I aside. 10 G.W.N. 181 = 3 Cr. L.J. 193. 

(102) — Crhn. Pro, Code {1898), ss. 145 and 
148 (5) — Costs, order assessing — Notice to yarty 
ordered to pay — Jurisdiction of Magist7'ate to 
set aside his own orders ossessiTxg costs. — A 
Magistrate may have jurisdiction to make an 
order as to the costs of a proceeding under 
s. 145 of the Code, even though the order under 
s. 145 of the Code was passed by another 
Magistrate. Where a Magistrate has passed 
an order assessing costs against a party to a 
proceeding under s. 145 of the Code, without 
any notice to that party, be has no jurisdiction 
to set aside that order. Where a Magistrate 
passed an order, by which he set aside his own 
order, assessing costs against a party to a pro- 
ceeding under s. 145 of the Code, on the 
ground that it was made without notice to the 
party ordered to pay the costs, held, that 
both orders of the Magistrate must be set aside 
and the Magistrate directed to proceed afresh 
to assess costs after due notice to both tbe 
parties. 10 G.W.N. 1030 = 4 Cp. L.J. 171. 

(103) — Crim. Pro. Code, s. 145 — Debutter 
estate'- Dispute a7nong Shebaits regarding 

Shebait entrusted with sole 
inanagemenl — Possession agent — Joint posses- 

sion — Jurisdictio7i of Magistrate. — Possession, 
that can be pleaded in a proceeding under 
s. 145 of the Code, must be 'possession based on 
a claim of right possession. The possession of 
an agent or a servant, which is permissive, 
caunotgivea party to a proceeding a loc7is slafidi 
as against his principal or master. The posses- 
sion of one of several co.shebaits, who, for 
convenience, has been entrusted with the sole 
management of the debutter estate is, as 
regards the shebait right of bis co-shebaits, 
that of an agent. The agency can be with- 
drawn. A dispute between such a per^a 
claiming sole management and his co-shebaits, 
who have withdrawn the agency and claim 
to have joint management with him. is not 
a fit subject for a proceeding under s. 145 of the 
Code. Debutter property, being by nature 
impartible and inalienable, the possession of 
co-shebaits must, necessarily, be always joint 
and as such beyond the scope of an order 
under s. 145 of the Code. 10C.W.N. 1068 =4 
Gr. L* J» 215. 

(104)— Grim. Pro. Code (2898), s. 14S^ 
Transfer by a District Magis^aie— Local 
dietifm throughout the District— S. 19 {9}^ 
Amended proceedings . — The jurisdiction v> 
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make a final order, under s. 145 of the Code 
IS not personal to the Magistrate, who initiates 
the proceedings, and a District Magistrate may. 

nu transfer a case under 

Uh. All of the Code to a Magistrate of the first 
class subordinate to him. A Magistrate of the 
first class, holding his Court at the headquar- 
ters, has local jurisdiction throughout the 
district. Where the Jlagistrate added parties 
and issued fresh copies of the original proceed- 
inRS« Held^ that the ^lagistmte was within 
jurisdiction, 10 C.W.N. 1095»4 Cr. L.J. 223. 

(105J— Ci-im. Pjo. Code, s. 144— Jurisdiction 
of Magistrate— InUrlocutory orders— Rule issued 
by High Cowrf— Seisin of case— Extension of 
time Rival hats. — A Magistrate cannot, by 
passing successive orders under s. 144, Crim. 
.2' Code, extend the operation of an order 
indirectly beyond the time limited by sub-s. 5 
of 8. 144. Where the first and initial order 
passed by a Magistrate was in substance and form 
an order under sub-s. *2, and forbade certain 
persons from establishing a hat at a certain 
place and gave a vague direction to them 
forbidding interference with the trade of another 
hat, held— The order was irregular and vague 
and could not stand. As long as an order 
under s. 144 has legal operation , no intermediate 
or mterlocutory order not contemplated by sub- 
s. 4 can be passed. When the High Court has 
issued a rule in any case, it takes full seisin of 
the case, and it is the High Dourt alone that 
.P®ss ad interim orders in the case. The 
Magistrate against whose order the rule is issued 
has no such jurisdiction. The most appro- 
priate section of the Code to deal with cases of 
rival hats which may cause a breach of the 
peace IS s. 107. 11 C.W.N. 79 = 4 Cr. L.J. 433. 

(106) Penal Code, s. 143 — Dispute amongst 
joint oxoners — Unlawful assembly with armed 
men — Eorce not actually used — Sentence — 
Cnm. Pro. Code {Act V of 1898), s. 106— Order 
against one joint owner— Proceeding against 

wit owner under s. 107, desirable.— 

Where two parties were entitled to joint pos- 
session of a property, but one party having been 
out of possession, their servants (the petition- 
with 30 or 40 other persons, went armed 
with lathies to take forcible possession cf the 
property and succeeded in getting possession 
without having had to use any force ; held, 
that the petitioners were rightly convicted of 
^ offence under s. 143, I.P.O., but as the 
masters of the petitioners had a right to pos- 
session and as what the petitioners did. 
though not warranted by law, did not actually 
1^ to a breach of the peace, the sentence 
ought not to bo too severe. That an order 
nder s. 106, Crim. Pro. Code, directing 
tue petitioners to execute bonds to keep the 

was, in the circumstances, 
j^ti^ble, but as that order would have the 

preventing the petitioners 
^ thoir masters from taking possession of the 

was desirable that the other side 
oula also be bound down in a proceeding 
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under s 107, Crim. Pro. Code. 11 C.W.N. 176- 
— 5 Cr, L.J. 19. [i?., 7 C.L.J. 359 = 12 C. W N 

384-35 C. 368 = 3 M.L.T. 385=7 Cr. L.J,' 

(197)— Crim. Pro. Code {1898), ss. 245. 147— 
i^nbject-matter of the dispute— Claim for trees 

—Uefore a proceeding is drawn up under s. 145 
the subject-matter of the dispute must be- 
clearly determined. Quccre Whether a pro- 
ceeding under s. 145 or under s. 147 is proper 
in ^/^»se where only trees are claimed and not 
the land ? 11 C.W.N. 198 = 5 Cr. L.J. 32. 

(108)— Crim. Pro. Code {1898), ss. 144, 145 
Disputed question of possession — Proper 
order — In a dispute regarding land, when the 
question of possession is disputed between the 
parties, the proper procedure to be adopted by 
the Alagistrato is to pass an order in a proceed- 
ing under s. 145, deciding the question of pos- 
session on evidence, and not an order in a pro- 
ceeding under s. 144. Where, in a proceeding 
under s. 144, the Sub-Divisional Magistrate, 
holding that the first party was m possession,, 
directed the second party to refrain from in- 
terfering with that possession, but the District 
Magistrate, on revision, directed the first party 
to refrain from interfering with the possession 
of the second party, held, that both the orders- 
were bad in law, 11 C.W.N. 271 = 5 Cr. L.J. 
76* 

(109)— Crim. Pro. Code {1898), s. 145— 
Jurisdiction of Magistrate to maintain parties- 

in separate possession of shares of land Where 

in a proceeding under s. 145, in respect of a 
dispute concerning some land, the Magistrate 
finds that one party has been in possession of a 
portion of the land in dispute, and the other 
party in possession of the rest, and the posses- 
sion of the one is not likely to interfere with 
the enjoyment of the other party’s possession, 
the Magistrate can, in the exercise of the juris- 
diction vested in him under s. 145, maintain 
both the parties in possession of their respec- 
tive portions. 11 C.W.N. 743 = 5 Cr. L.J. 490.. 

(110)— Crim. Pro. Code {1898), s. l4.5—Omis~ 
sion to examine witness and inquire into the 
question of possession— Absence of a party — Sig- 
nature of the judicial officer in a judicial order. — 
Where in a proceeding under c. 145, Grim. Pro. 
Code, one of the parties being absent though 
sorved with notice, the Magistrate on the written 
statement of the other party declared them to* 
be in possession. Held, that the order of the- 
Magistrate was without jurisdiction. It was 
nis duty to inquire into the question of posses-' 
sion and in the absence of the parties^ he would 
have been well advised to abstain from passing 
any order under s. 145, Crim. Pro, Code. A 
Magistrate should sign his name in full in a 
^dicial order made under s. 145, Crim. Pro^ 
should also note his official position, 

12 C,W.N. 771 = 8 Cr. Ii,J, 27, 

Pro. Code, s. 145--Trial as in 
a suxtr^ Settlement proceeding, order in, if 
to be given effect io.— The Magistrate should 
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not deal with proceeding under s. 145, Grim. 
Pro. Code, as if it is a civil suit. Where the 
Magistrate tried a case under s. 145, Grim. Pro. 
Code, as if it was a civil suit, framed several 
issues and discussed them at length, but did 
not deal with the question of possession except 
that in only one passage in his judgment he 
observed that the oral evidence as to actual 
possession was in favour of the second party, 
but in his final order declared the first party to 
be in possession in order to give effect to a cer- 
tain order of the Settlement Department, 
Held, that the Magistrate’s order was without 
jurisdiction. The only question the Magistrate 
had to decide in the case was who was in actual 
possession of the land in dispute and as he had 
not done so, bis order was entirely without 
jurisdiction. 12 C.W.N. 773 = 35 0.795 = 8 Or. 
L.J. 28. 

(112) — Crim, Pro. Code, s. 145 — Limitation 
Act, sch. II, art. 4? — Suit to recover property, 
.the subject of order under s. 145, Crim. Pro- 
Code — Limitation — Starting point — Rule issued 
■ by High Court against Magistrate's order — 
“ Final order." — For a suit to recover property 
in respect of which an order under s. 145 of 
the Crim. Pro Code has been made, the 
period of limitation runs from the date of the 
order of the Magistrate and not from the date 
on which a rule issued by High Court under 
s. 15 of the Charter Act against the Magistrate’s 
order was finally disposed of. 12 C.W.N. 
840. 

(113) — Crim. Pro. Code (1898), s. 145 — Infor- 
mation regarding breach of peace — Refusal by 
Magistrate to hear evidence to show unlikelihood 
of a breach of the peace — Clubbing together vari- 
ous subjects of dispute in one enquiry — Revisional 
power of High Court. — In order that a ^lagis- 
trate may have jurisdiction to act under s. 145, 

, he must be satisfied, from a Police report or 
other information, that a dispute likely to 
cause a breach of the peace exists, concerning 
- any land, etc. A mere petition, by an officer 
. in the employ of one of the interested parties, 
is not such informatioui on which the Magis- 
trate can act, without receiving further 
evidence. The section also lays dov;n that 
nothing shall preclude any party, required by 
a preliminary order to attend the Magistrate's 
Court, from showing that no dispute likely to 
■cause a breach of the peace existed, and it is 
not open to the Magistrate to refuse to receive 
the evidence tendered to him. Such a refusal 
on the Magistrate’s part is ultra vires and the 
Magistrate’s action is liable to be set aside by 
•the High Court on revision. Where the 
dispute is alleged to exist in 230 villages, each 
village stands on its own footing and the 
Magistrate will be acting ultra vires, if he 
.clubbed together 230 subjects of dispute, and 
treated them as one. The legislature does not 
contemplate wholesale proceedings of this sort, 
in cases under Ch. XIV of the Code, the object 
of which is to provide prompt action to avert 
breaches of the peace. On the question .pf 
•possession, the Ma^atrate should decide whi^hj 


party, at the date of his order, was in actual 
possession of this or that village and confirm 
that possession, instead of arbitmrily finding 
that one party was in possession of all the 
villages. 29 M. 561 = 16 M.L.J. 419 = 1 HX.T. 
405=5 Cr. L.J. 291. 

(114) — An order under either s. 145 or a. 147, 
Crim. Pro. Code, cannot be passed, unless the 
Magistrate is of opinion that there isalikelihodd 
of a breach of the peace. 6 M.L.J. 193. 

(115) — Crim. Pro. Code, s. 145— Order under 
section not affecting persons not parlies to the 
proceeding. — The owner of a property made a 
gift of a half of bis property to one of his sons 
and the other half to his wife. After his death 
di.sputes arose regarding the property and an 
order under s. 145 was made declaring the 
property to be in possession of a third person. 
The son to whom the gift was made was a party 
to the proceeding, but not the mother. Beldt 
that the order under s. 145 to which the mother 
was not a party would not be binding on her 
children with regard to her half share of the 
property, although the donee of the other half 
(one of the sons) was a party. 2 M.L.J. 277* 

(116) — Crtm. Pro. Code, s. 145 (1). order by 
Magistrate under— Omission to expressly state 
the grounds for the order — Refei'ence by Magis- 
trate to a petition containing such grounds, ejfdct 
of— Jurisdiction of Court. — In an order made 
under s. 145 (1) of the Code, the Magistrate 
omitted to state in detail the grounds for his 
conclusion that there was a likelihood of a 
breach of the peace. It was however recorded 
by the Magistrate that upon information recei^ 
ed by him and upon the petition pr«>ent€d 
by one of the parties to the proceedings it 
appeared there was such a likelihood and there 
was no denial of the same by the counter- 
petitioners. Held, that there was substantwl 
compliance with the said s. 145 (1) of the 
Code and no irregularity which would affect the 
validity of the order. 46 M.L.J. 148=8 Cr. L* 

J. 487. IR., 30 BI. 548 = 3 BI.L.T. 13 = 7 Cr. 
L.J. 28]. 


(117) — In order that a proceeding under 
s. 145, Crim. Pro. Code, may be ^lid, all 
procedure prescribed in that section must be 
strictly followed. There must be a prelimina^ 
order of the kind specified in para (1) of tw 
section, and the copy of the order must be 
served upon the parties or affixed to some 
conspicuous place at or near the subject pf 
dispute, and all the patties interested 
land must be heard and evidence taken. Whem 
a District Magistrate found, on the ground 
stated by him, that one of the respondents was 
ploughing the abadi'deh land, in order to *0°®^ 
the complainani. who had a right to use tho 
land for religious service, held, that 
amount to a preliminary order. Bub the ot^ 
provisions of the section not having been »t^ 
fied, the proceedings of the District 
were set aside for want of jarisdiction. "7 "• . * 
1907 Cp.=6 Cp. L.J. 118=24 P.W.R. 1907-7* 
P.L.R. 1908. . ' 



1757 


THK ALL INDIA DIGEST. 


1758 


Dispute as to possession of immoveable 
property —con tinned. 

, {US) -Letters Patent, cl. IS— Order passed 
xn revision wider s. 145 of the Crim. Pro. Code 
Appeal. Although the authoritv, invested 
with power to decide a dispute under s. 145 

^5^?- V®* Code, is not a Court of Civil juris- 
diction but a Criminal Court, an order passed, 
on revision, by a single Judge of the High 
Court, of au order under s. 145 is notone made 
m a Criminal trial.” So. an appeal lies from 
^ch a judgment under cl. 15 of the Letters 
Patent. 17 M.L.J, 158 = 5 Cr. L J. 343. F.B. 

Pro. Code il89S), s.l45~Defec- 
twexnztial order — Omission to state tjronnds in 
the initial order-^ Jurisdiction.- -A Magistrate’s 
omi^ion.in his initial order made under s. Mo 
of the Code, to state the grounds, on wliich he is 
•^tished of Che existence of a dispute likely to 
lead to a breach of the peace, although defective, 
affect the jurisdiction of the Court. 
17 M.L.J. 449 = 6 Cr.L.J. 345. 

(120) If the Magistrate, in his preliminary 
fu under s. 145 (1), does not clearly state 
the pounds on which he is satisfied that there 
IS likelihood of breach of peace, his order is 
matetially defective, and he acts without 
jurisdiction. 4 M.L.T. 213. 

(12y— Crnn. Pro. Code. s. 145, cl. 4~Magis- 
irate directing subordinate Magistrate to take 
€X>wence^ Validity of order on such 

evidence — Where a Magistrate^ dealing with a 
case under s. 145. Crim. Pro. Code, omits to 
take evidence, as required by a. 145, cl. 4. of the 
Crini. Pro. Code, but refers it to a subordinate 
Magistrate to take tbe ovidonco in the case and 
to report thereon, his order based on such evi- 
dence only, is made without jurisdiction and 
must bo set aside. The Magistrate must be 
mrected to take the case again on his file and 
hold a fresh inquiry. 17 M.L.J. 535 = 6 Cr. L.J. 
384 = 3 M.L.T. 108 = 31 M. 82. 

(122)— Crim. Pro. Code (1898), ss. 145, 147— 
Jurisdiction to make order under s. 145, where 
notice wc^ given under S.147.—K Magistrate 
• *mtice under s. 147. Objection was taken 
that the cases did not fall under s. 147. The 
Alapstrate, without deciding that the case fell 
under s. 145 and without giving notice to the 
parties of his intention to proceed under s. 145, 

■ passed an order purporting to be 

un^r 8. 145. Held, that the Magistrate acted 
jurisdiction in passing an order under 
8. 146, Crim. Pro. Code, without first making 
n order under the first paragraph of that 

5M.L.T. 103 = 19 M.L.J. 18 = 9 Cr. 
L.J. 565 = 2 Ind. Cas. 310. 

Code (1398), s. 145— Order 
OMed upon police r^ort — No notice to the par- 
^ of proceedings — Legality 
■p Whore a Magistrate, stating that the 

. a; report showed that the counter-peti- 
. admitted that the petitioner was in 

property in dispute, passed an 
—S' the possession of the petitioner, 

proceeding and giving 

C^oftho same to the parties, and hearing 


Dispute as to possession of immoveable 
property — continued. 

them. Held, that the order was illegal, and 
must be set aside, and that the Magistrate can 
declare one of the contending parties to bo in 
possession of the property in di.sputc, only after 
trying the question in Court according to the 

Code. 

6 M.L.T. 91 = 2 Ind. Cas. 428. 

(123-a)— Crim, Pro. Code {187:.'), s. 58o— 
Vecisimi of question of possession by Magistrate^ 
A lAIagistrate can, under s. 530, ‘declare 
ail the contesting parties to be in possession, 
should he find that all cf them are actuallv in 
such possession. ^Vhere, on a consideration of 
the written statements put in under this sec- 
tion, and in the presence of the parties or their 
agents putting them in, a Magistrate deter- 
mines which party is in possession, he might 
be deemed to have decided the question of pos- 
session on evidence taken as required by the 
explanation. Colra. Dig. Cr. 17 of 1874. 

Code ilSOS), ss. 107,145 

^ validity of proa edings— Power of High 
Court to direct Magistrate to take proceedings 

— Meaning of the word shall ” 

— Whore there is a dispute between the accused 
as^to the partition of land, and there is a like- 
lihood of the occurrence of a breach of the 
peace, the Magistrate may take proceedings 
under s. 107, Crim. Pro. Code, and it is not 
incumbent on him to take action under s. 145. 
The use of the word “ shall ” in s. 145. Crim. 

J ro. Code, is not mandatory. In matters of 
procedure, tbe word is generally construed as 
directory. As the High Court has no power to 
revise orders under s. 145, Crim. Pro. Code, a 
foitiori. It has no power to direct a Jfagistrate 
to initiate proceedings under that section. 2 
S.L.R. 18Cr. = 10 Cp. L.J. 231. 

, Code {1898), ss. 145 and 
147—Disimtes regarding ferry.— 145, as 
amended by the Code of 1898. does not limit 
the action of a Magistrate to di.sputes relating 
to the possession of “ tangible immoveable pro- 
perty,” but it empowers him to take cogni/.ance 
of a dispute likely to cause a broach of the 
peace ‘- concerning any land or water or the 
boundaries thereof,” and tbe section gives an 
explanation of the meaning of the expression 
land or water.” The right to a ferry, i,e„ 
the right to carry passengers to and fro. cannot 
be treated apart from the possession of the 
lands used on cither side of the stream for the 
purpose of landing them. Therefore, a dispute 
regarding a ferry, including the land and the 
water upon which tbe right is exercised, pro- 
perly comes under s. 145. 26 C. 188=3 C.W. 

N. 49. 


(126) Questions relating to disputes regard- 

mg femes come within the scope of s* 147 and 
not within that of s. 145. 3 C.W.N. 148. 

(127) — Crtw. Pro. Code {188a), s. 145 — Dis- 
pute as to right to collect a share of rent of 
undivided property— Duty of Magistrate . — To 
bring a case under s. 145, the property, which 
IS the subj'ect of dispute, must be capable of 
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Dispute as to possession of immoveable 

property — continued. 

being accurately defined; the words are “ tan- 
gible immoveable property or the boundaries 
thereof,” and the whole scope and object of the 
section point to the same conclusion. The 
Iklagistrate, without reference to the rights of 
the parties, is to determine which party is in 
actual possession of the subject-matter of dis- 
pute, that is to say. the tangible immoveable 
property, and he is to maintain in possession 
‘the party found to be in possession and forbid 
all disturbance of possession until he is evicted 
in due course of law. The section, therefore, 
does not apply to a case in which the dispute 
is as to the right to collect a share of the 
rent of an undivided property. 23 C. 80. [.Ip- 
plied, 10 C.W.N. 1088 ; cited, 23 P.R. 1902 
Cr. = 135 P.L.R. 1902 ; explavied, 7 C.W.N, 
462] . 

(128) — Crhn, Pro. Code {1898), ss. 145, 147 
— Dispute regarding right to take sandalwood 
paste from an idol, — The Badves of a temple 
applied to a Magistrate under s. 147 saying 
that the right to take sandalwood paste re- 
moved from the person of the idol belonged to 
them, but as this right was disputed by the 
Pujaris, there was a likelihood of a breach of 
the peace. The Magistrate held that he had 
no jurisdiction under the section as the right 
in question was already adjudicated upon by a 
Civil Court ; but he ordered that the Pujaris 
should hand over the sandalwood paste after 
removing it from the idol to the Badves, who 
had a right to the same. Held, (1) that the 
Magistrate had no jurisdiction to pass the 
order ; (2) that, if he was of opinion that the 
dispute was likely to occasion a breach of the 
law, he ought to have procreeded under Ch. 
VIII of the Code ; (3) that ss. 145, 147 did 
not apply, as there was no dispute concerning 
the right of use of any land or water as defined 
in s. 145 or of any right of way or easement 
over the same ; and (4) that the sandalwood 
paste did not fall within the description given 
in s. 145 (2) as forming the profits of immove- 
able property, as it in no way arises or emanates 
from the temple buildings or can in any regard 
be held to be properly arising from immoveable 
property. 4 Bom. L.R. 438. 

(129) — Crini. Pro. Code {1883), ss. 145, 147 
— Dispute coTweiming an undivided share in 
immoveable property. — A dispute between a co- 
sharer of an undivided property and the lessee 
of another co-sharer, as to the right of the lessee 
to collect the rents of theshare of the lessor, does 
not come under the provisions of Ch. Xn. 
5 A. 607. {Appr., 23 C. 80; Appl, 10 C.W.N. 
1088 ; R., 1 Sind L.R. 50 = 8 Cr. L.J, 170], 

(130) — CrijK. Pro. Code (J«98), ss. 145 and 
537 — Parties present — Notice not pasted — /r- 
regularity— Effect of order. — Where parties to 
a proceeding unders. 145ofthe Code had notice 
of the proceedings, and had their cases fully 
heard by the Magistrate, the order should not 
he set aside in revision, even though the provi- 
sions of the section were not strictly complied 
with, and the parties were not personally served, 


Dispute as to possession of immoveable 
property — continued . 

and no notice was fixed at the disputed pro- 
perty. The object of the section is merely to 
; prevent a breach of the peace by maintaining 
I one or other of the parties in possession. 

i 4 A.L.J. 705 = A.W.N. 1907,265 = 6 Cr. L.J. 

I 352 = 30 A. 41. 

(131)— Grim. Pro. Code (1898), s- 145— 
! Specific Relief Act (/ of 1877), s. 9 — 5ui< for 
. possession — Criminal proceedings— Effect of — 
Revisionby High Court. — Criminal proceedings, 
j if any, taken under s. 145 of the Grim. Pro. 
Code, in no way interfere with the plaintifi's 
right, under s. 9 of the Specific Relief Act which 
; accrued so soon as his possession was interfer^ 
i with by the defendant. The High Court will 
j not interfere in revision where other remedies 
I are open to the aggrieved party. 5 A.L.J. 297 
i =A.W.N. 1908, 142 = 30 A. 331. 

i 

I (132)— Crim. Pro. Code {1898), ss. 145 and 

! 435 — High Court's Act of 1861 {24-5 Vic., Ch. 
104), s. 15 — Order under s. 145, Crim. Pro. 
Code — Revision — High Court's power iointerf ere, 
— Where a Magistrate, empowered to take pro- 
j ceedings under Ch. XII of the Crim. Pro- 
! Code, takes such proceedings and passes an 
order, the High Court has no power to inter- 
fere in revision, cither under the Crim. Pro. 
Code. 8. 435, or the High Court's Act. s. 15. 

6 A.L.J. 113 = 31 A. 150 = 9 Cr. L.J. 882=1 
Ind. Cas. 762. 

(133)— Crim. Pro. Code {1898) . ss. 145 and 
430 — Order respecting possession of immoveable 
property — Revision. — Where a Magistrate pass- 
ed an order under s. 145 of the Code ot 
' Crim. Pro. under circumstances iu which 
j the passing of such order was proper, the 1^*8“ 
Court declined to interfere in revision upon the 
ground merely that the preliminary order did 
not set forth, as explicitly as it might have set 
forth, the reasons which satisfied the Maps- 
trate that there was a likelihood of a breach oi 
the peace, there being a substantial compliance 
with the requirements of s. 145 of the Code, 
i A.W.N. 1905,260 = 3 Cr. L.J. 48. 


(134)— Crim. Pro. Code {1898), s. 145— 
Definition — “ Crops or other produceof . 

Crops severed from the land not within iM 
definition — Jurisdiction. — Held that the ^ros 
‘‘ crops or other produce of land ” as used in 
s. 145 (2) of the Code of Criminal Procedure oo 
not include crops which have been severed 
the land upon which they grew. A Magistrft 
has therefore no jurisdiction to attach unde 
s. 146 of the Code a crop of mahua no longe 
growing on the trees. A-W.N. 1905,278 =3 
L.J. 13 = 3Cr. L.J. 52 = 28 A. 266. 


(135)-Cnm. Pro. Code {1882), ss. 522, 523, 
524 — Order to restore possession of 
property . — An order made under s. 522 
the Crim. Pro. Code (Act X of 
storing possession of immoveable property * 
person who has been dispossessed of it ® _ 
minal force, is an independent order and rov 
be made su^equently to the date of the c<m 
tion of the offender. It need not be maae 
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Dispute as to possession of immoYeable 

property — continued. 

the same time as the conviction. The case 
contemplated by s. 522 is that of a person 
in possession being dispossessed by force by 
another person, and the latter being in posses- 
sion at the date of conviction. In such a case, 
the section gives the Magistrate power to order 
possession to be restored to the person in 
possession. In the case of a proper order, third 
persons could not be affected ; if they are, the 
order is not thereby necessarily invalid. Clause2 
of the section gives them a remedy by civil 
suit. 23 B. 494. 

(136) — Crim. Pro. Code (ISOS), s. 145 — 
Disputes likeli/ to cause a breach of the peace — 
Magistrate's order — Order binding upon all 
concerned. — The provisions of s. 145 make it 
clear that the parties whom the JIagistratc has 
to deal with are not merely the actual parties 
to, but all persons who may be concerned in 
the dispute, the object being to prevent a 
breach of the peace. Therefore, it is not the 
actual parties, but all parties who may have 
notice of the proceedings, that are bound by 
the order. 11 Bom L.R. 377=^2 Ind. Cas. 513. 

(137) — Oriw. Pro. Code {1861), s. 318 — 
Absence of record of proceedings — Adjudication 
— Legality. — A Magistrate cannot decide a 
question of possession under s. 318 of the Crim. 
Pro. Code wif.hout having recorded a proceed- 
ing stating the grounds of his being satisfied 
that a breach of the peace was likely to result 
from a dispute as to land. Rat. Un. Gr. C. 39 
= Cr. Rg. 18—8—1870. 

(138) — An omission on the part of the Magis- 
trate to conform to the provisions of s. 318 of 
the Crim, Pro, Code, in stating the grounds of 
his belief as to the likelihood of a breach of the 

S eaco, readers the proceedings null and void. 
:at. Uu. Cr, C. 51 ^Cr. Rg. 15 -6—1871. 

(189) — Crim. Pro. Code (ISSU), s. 145 — 
Attachment of moveables. — There is no such 
power of attachment of moveables as is given 
about immoveable property by s. 145 of the 
Crim. Pro. Code, Rat. Un. Cr. C. 891. 

(140)— Criw, Pro. Code {187^), s. 530 ( = s. 145 
of Code of 1898) — Decision of title to la-nd by 
Rev^iu ^ Court in registration-proceedings — 
Jurisdiction of Magistrate to interfere. — Where 
the question of title to certain lands had been 
definitely determined in proceedings under the 
Land Registration Act, held, a Magistrate was 
iwt competent to take action under s. 630 of 
fru Pro. Code, and proceed to codsidcr 

the question of possession as between the par- 
ties- 6 C. 835 = 8 C.L.R. 217. (16 W.R. Cr. 
Rul. 24, applied.) 

(141)— Crim. Pro. Code (1872), $. 530 

-^^'5, Crim. Pro, Code, 1898), proceedings 
— Jncorporalion of police report — Final 
^der, character of — Evidence of title and posses- 
— A Magistrate’s order under s. 530 of the 
Pro. Code, though it might not contain 
'^hin itself all which the law requires to be 
‘Ocordod, is not necessarily defective, if suffi- 
cient grounds for apprehending a breach of the 

111 


Dispute as to possession of immoveable 

property — continued. 

peace appear from the police report incorporat- 
ed by reference. It ought to he based upon evi- 
dence of possession and not of title. Evidence 
of title can only be allowed to have a corrobora- 
tive value. 7 C. 46=8 C.L.R. 245. 

(142) — Crim. Pro. Code (1882), s. 145 — 
Inquiry as to possession— Order by Magistrate — 
Disobedience thereto by persons 7iot parties to 
the inquiry— Penal Code, s. l88—Sujdiciencyof 
— Reference to police report. — Where, after an 
inquiry under s. 145 of the Crim. Pro. 
Code, a Magistrate ordered that possession of 
certain lands was to remain with one of the 
parties, until evicted in due course of law, the 
order not only forbidding all disturbance with 
the possession so maiutainod, but referring the 
opposite party to a Civil Court for a determina- 
tion of the claim to possession set up b}’ him, 
held, that where certain persons at the instance 
of the unsuccessful party attempted subse- 
quently to disturb such possession, they were 
guilty of disobedience to an order duly pro- 
mulgated by a public servant (Penal Code, 
s. 188), though none of them was a party to the 
inquiry by the Magistrate, so long as they were 
awaro of the order. (P., 33 C. 355 = 2 C.L.J. 
250=0 C.W.N. 1065]. Semble. — Where a Ma- 
gistrate, in an enquiry under s. 145 of the 
Crim. Pro. Code, refers to a police report, 
which clearly sets out the probability of a 
breach of the peace, it will be a sufficient state- 
ment of the reasons for the M.agistrato’s being 
satisfied of the existence of a dispute likely to 
cause a breach of the peace under the section. 
13 C. 175. 

(143) — Crim. Pro. Code (1882), s. 145 — En- 
quiry into questions of title — Presuynption of 
possession — High Cowt's powers on revision . — A 
Magistrate, inquiring under s. 145 into a ques- 
tion of possossiou, may consider the question of 
title tvnd discuss it, if, in his opinion, it is 
material upon the question of possession. The 
mere fact that ho considers and discusses it, 
does not invalidate his decision on the question 
of possession, provided there is evidence as to 
who is in possession. When it is proved that a 
property was purchased at an execution sale, 
and that subsequently the peon of the Court 
went through the form of giving possession to 
the purchaser, there is some evidence that the 
purchaser took possession, although it may be 
that slight evidence would suffice to rebut that 
presumption. In a criminal revision from the 
orders of a Magistrate under s. 145, the only 
question which the High Court can consider is- 
whether there was evidence on which the Magis- 
trate could come to the conclusion which he 
had arrived at. 14 C. 169. [Explained, 14 
C. 361]. 

(144) — Crim. Pro- Code, sa. 145 and 146 — 
Difficulty of finding out the party in possession 

of High Court on revision. 

— Where it is difficult fora Magistrate, trying 
a case under s. 145 of the Code, to come to a 
.conclusion as to the fact of possession, the wise 
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Dispute as to possession of immoveable 
property — continued, 

and proper course to be adopted is to pass an 
order under s. 146 of the Code. Where a 
l^Iagistrate, in such a case, passes an order 
under s. 145 of the Code, the High Court on 
revision, has the power to make the order which 
the lower Court ought to have made, and to 
alter the order under s. 115 to one under s. 146 
of the Code. C. 361. [i?., 22 C. 297, 24 B. 

5271. 


(145) — Ci'iJii- Pt'o. Code (2S82), ss. 14-5. 19‘2 
528 —Poiccr of a District or Sub- Divisional 
Magistrate to transfer or u'Widratc proceedings 
under s. 145 —A. proceeding under Ch. XII 

is an enquiry within the meaning ofs. 4 of the 
Codeand. therefore, a District or Sub-Divisional 
Magistrate has power to transfer a proceeding 
uncTer s. 145 to a Magistrate subordinate to him 
or transfer it from one subordinate Magistrate 
to another, when such Magistrate is duly em- 
powered to deal with such matter. The words 
of s. 192 are wide enough to include cases 
under Ch. XIT. 22 C. 898. [i^., 2 C.L-J. 

614, 10 C.W.N. 1095; R., Rat. Un. Cr. 
C. 838. 28 C. 709 = 5 C.W.N. 749, 2 L.B.R. 
80, 31 C. 350] . 


(146)— Criw. Pro. Code {1898), ss. 143, 144, 
145 and 433 — Orders passed without juris- 
diction '•Older ss. 143, 144 — Charter Act, s. 15 
Setting aside of the orders . — Matters under 
Ch. X’lT of the Code, i.c., under s. 145, are by 
s. 435 placed in the same category as orders under 
ss- 143 and 144, in respect of which s. 435 of the 
Code of 1898 is expressed in the same terms as in 
the same section of the Code of 1882. As regards 
an order under s. 143 or 144, it has been held, 
that though the powers, as a Court of revision, 
cannot be exorcised, still, if an order is 
challenged to be without jurisdiction, i.e., if it 
be outside those sections, the mere fact of the 
order purporting to be passed under the ex- 
empted sections will not debar the exercise of 
the powers under s. 15, Charter Act, to set it 
aside as null and void and without jurisdictiori. 
Therefore an order under Ch. XII (s. 145), 
may also be set aside if it is made without 
jurisdiction. 26 C. 188 = 3 C.W.N. 49. (P., 
27 C. 892 ; Appl., 27 C. 259 ; R„ 5 O-C. 1. 23 
A.W.N. 102 = 25 A. 537, 2 L.B.R- 239, 33 C. 68 
= 2 C.L.J. 241 = 9 C.W.N. 1046; P., 30 C. 112; 
D., 17 C.P.L.R. 133; Dies., 26 A. 144]. 


(147) — Crim. Pro. Code, s. 522 — Order direct- 
ing restoration of possession of immoveable 
property, when can be made — Penal Code, 
s. 359. — To support an order under s. 522, for 
restoration of possession of immoveable property 
there must be a finding that the disposses- 
sion was by the use of criminal force as defined 
in s. 350 of the Penal Code 27 C. 174 = 4 C. 
W.N. 307. [P.5 C.W.N. 250, A.W.N, 1903, 

69 = 25 A. 341; P. and Commented on, 5 Cr, 
L.J. 278 = 11 C.W.N. 467 ; R., 4 Cr. L J. 293 
= 12 P.R. 1906 Cr. = 54 P.L.R. 1907] . 

(148) — Crim. Pro. Code (2893), ss. 145, 435 (3) 
“—Dispute as to collection of rent between two 
joifU oumers of Milakshara Jamily — Jurisdio- 


Dispute as to possession of immoveable 
property — continued. 

tion of Magistrate — Appointment of receiver 
subsequent to order under section — Power of 
High Court to set aside order under the section* 
— There is no want of jurisdiction in a Magis- 
trate to take proceedings under s. 145, where 
the dispute is one regarding the collection of 
rent between joint owners governed by the 
^litakshara Law. [R., 2 L.B.R. 239, F-B. ; 
D., 10 C.W.N, 1088 ; Diss., 23 P.R 1902 Cr. 
--=135 P.L R. 1902.] The appointment of a 
Receiver to a joint estate subsequent to an 
order under s. 145 does not affect the jurisdic- 
tion of the Magistrate in having made the 
order. An order under s. 145 cannot be set 
aside by the High Court in its revisional juris- 
diction, except under the provisions of the 
Charter and on the ground of want of jurisdic- 
tion. 27 0.259 = 4 C.W.N. 420; see,also,21 
C. 261, note = 4 C.W.N. 421, note. 


(149) — Crirn. Pro. Code, ss. 144, 145, 446-^ 
Order under s. 144, when can be made— 
Validity of order under s. 144, prohibiting 
either parties from exercising right of possesion 
— Evidence of possession — Order under s, 144, 
forbidding parties toexercise acts of possession.— 
An order under s. 144 is declared to be only of 
temporary operation, and can be passed only 
on an emergency to prevent an imminent 
breach of the peace. S. 146 was intended to 
apply to a case in which, on the evidence before 
him, a Magistrate could not find jwssession 
with either of the parties. A Magistrate m 
taking proceedings to prevent breach of tne 
peace in disputes concerning the possession o 
land should proceed under s. 145 and wnen 
necessary attach the land under cl. (4) tbereot, 
in.stead of issuing an injunction under s. 144 prio 
to taking such proceedings. Where, in 
ceeding under s. 145, no evidence could be ofiere 
to shew the possession of either party 
of a previous order under s. 144, forbidding 
the parties to exercise any act of possession, t 
Magistrate mav ascertain the possession i * 
mediately before the order under s, 144, ana 
regard his intervention under s. 144. 
attachment suspending the previous iwssessio 

27 C. 783 = 4 C.W.N. 562. 


(150)— Crim. Pro. Code, ss. 145 {!), 

Order based on written statements 
king evidence — Jurisdiction of 
\gh Court's power of interference.— 
e contravention of the provisions p* * * 

s. 145 alone that affects the ]unsd»ction « 
e Magistrate and gives in 

wer to interfere. Where a . 

ntravention of the provisions of s. 140 W 
e Code, omitted to receive the 
oduced by a party but merely on » 
ion of the written statement of the 
ssed an order attaching the disputed pmp® 
ider s. 146, it was held that 
ke the evidence had prejudiced the pc 
id that the order should be 

0-=6 Cr. L.J. 452. lit., 3 M-L.T. 108-H 
T. .T. r.r. T^.J. 384 = 31 M. 82]. 
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Dispute as to possession of immoveable 

property — continued. 

(151) — Crim. Pro. Code {189S).s. 145 — Pevieio 
of order under — Jurisdiction — Legalitt/. — There 
is no authority for holding that a ^Magistrate 
can review a final order passed by himself under 
s. 145 of the Code. 35 C. 350 = 12 C-W.N. 605 
= 7 Or. L.J. 401. 

(152) — Pro. Code {1898), s, 147 — D'ls- 
jiute relating to use of water — Order bg Magis- 
trate to remove bund — Injunction by Civil Court 
restraining removal — Subsequent order by 
Magistrate directing the police to remove the 
bund — Validity-^ Jurisdiction . — In proceedings 
under s. 147, Grim. Pro. Code, one party obtain- 
ed an order from the Magistrate, directing the 
removal of a bund across a pyne, and restrain- 
ing the other party from erecting any obstruction 
until they obtained the decision of a competent 
“Court adjudging them entitled to do so. The 
latter party subsequently obtained a temporary 
injunction from the Civil Court, restraining the 
former party from demolishing the baud. But 
the Magistrate, considering the case imminent, 
■directed the removal of the bund by the police. 
Held, that the 'Magistrate bad no jurisdiction 
to make an order directing the bund to be 
removed by the police. There is nothing in 
•9. 147, Crim. Pro. Code, to indicate that the 
Magistrate can carry out an order under the 
section through the agency of the police. The 
section clearly contemplates orders directed to 
the persons who are parties to the dispute. 36 
C. 923. 

(153) — Crim, Pro. Code {1898), s. 145 — Dis- 
pute as to collection of tolls in a market — No 
dispute as to possession — Collection by agent 
tantamount to possession by the principal — Juris- 
diction of Magistrate. — Under an agreement 
■executed by K’s predece.ssor in title, was to 
make the collections of the whole of the tolls 
from a market, and at the close of the year the 
-collections were to be divided between and 
K according to their respective shares. M was 
accordingly collecting and paying over K’s share 
■fco him. K gave a lease to A, and A attempted 
forcibly to collect K’s share. Held that the 
•collection by M as agent of K constituted K’s 
possession. Held also that, as K was thus in 
possession, and the only dispute that existed 
related to the machinery by which K exorcised 
his possession, the Magistrate had no jurisdic- 
tion to pass orders under s. 145. Crim. Pro. 
•Code. The Magistrate cannot decide, under 
■that section, the method by which the possession 
18 to be exercised or the agency by which the 
person in possession is to collect the profits. 36 

C. 966. 

(164) — Crim. Pro. Code {2898), s. 145, cl. 3— 
Notice on spot, omission to issue — Jurisdiction — 
Irregularity — Charter Act {24 and 25 Vic., Ch. 

s. 15 — Superintendence .power of , when and 
^10 to be exercised — S.145, cl. 4 — ‘ Then, ' meaning 
■®/* — The provision as to publication of the order 
mentioned in sub-s. 3 of s. 145 of the Crim. Pro. 
wde is directory and is a matter of procedure 
only and omission to comply with it does not 
•destroy the jurisdiction of the Court, which 
■arises as soon as the provisions of sub-s. 1 of the 


Dispute as to possession of immoveable 
property — continued. 

I section have been complied with. The object 
of publishing a notice on the subject of dispute 
is to reach all persons interested therein and 
unless it be shown that some one interested has 
been materially prejudiced by the omission to 
serve the notice, the High Court ought not to 
interfere under s. 15 of the Charter Act. The 
omission to publish a notice, under s. 145. cl. 3 
of the Crim. Pro. Code, at some conspicuous 
place at or near the subject of dispute is not an 
illegality which deprives the Magistrate of his 
jurisdiction. The power of superintendence, 
which the High Court possesses under s. 15 of 
j the Charter Act. vests in it a power somo- 
1 what analogous to that of the King's Bench 
Division in the Supreme Court in England 
to interfere by mandamus. Such power of 
; interference is discretionary and ought, in 
I relation to cases under s. 145 of the Crim. 
j Pro- Code, to be exercised with every caution. 
If the subordinate Court has proceeded with 
irregularity, the High Court will not inter- 
fere unless some one has been materially 
prejudiced thereby: if, however, the subordinate 
Court has acted without jurisdiction, the High 
Court will interfere. The term ‘then’ in sub- 
s. 4, s. 145, Crim. Pro. Code, has reference only 
to the time or order of the Magistrate’s proceed- 
ings. 2 G.L.J. 241=2 Or. L.J. 618 = 33 C. 68 
F.B.=9C.W.N. 1046. (E., 33 C. 1093 = 2 C. 

L.J. 280; li., 33 C. 352 = 9 C.W.N. 10G5 = 2 C. 
L.J. 265, IS.L.R. 50, 33 C. 33 = 10 C.W.N. 257 
= 2 C L.J. 271=5 C.L.J. 611]. 

(155) — Crim. Pro. Code, s. 145 — Police te- 
port, contents of — Breach of the peace, likely, 

! imminent — Possession— Decree of Civil Court, 
not necessarily conclusive. — A police report, 
upon which the Magistrate found his initial 
order under s. 145 ©f the Code, should contain 
statement of the facts, from which the Magis- 
trate may be satisfied of the existence of a 
likelihood of a breach of the peace. But there 
is no indexible rule that the police report 
must show that the disputing parties are ac- 
tually assembling men or doing other specific 
overt acts. No rule can bo laid down so as to 
specify the sufficiency of the materials upon 
which he takes action, but he must form his 
own judgment and not proceed upon a mere 
I expression of the opinion of the police. A 
j Magistrate is entitled to take proceedings, 
j under s- 145 of the Code, 'vhen a breach of the 
! peace is likely; it is not necessary that it should 
be imminent. If the police report is defective, 
it is not obligatory upon the High Court to 
interfere, when it is proved, at the trial, that a 
breach of the peace was likely at the date of the 
initial order. The question of possession, in a 
proceeding under s. 145, has to be determined 
j with reference to a specified point of time ; upon 
this question, every previous decree of a Civil 
Court or order of a Criminal Court is not 
necessarily conclusive; the evidentiary value 
to be attached to such document must depend 
upon the circumstances of each particular case. 

2 C.L.J. 271 = 2 Cr. L.J. 670 = 10 C.W.K. 257 = 
38 C. 33, F.B. [B., 1 8.L.B. 60 Cr.] 
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Dispute as to possession of immoveable 

property — continued. 

(156) — Crijii. Pro. Code, ss. 145, 146, 192, 
52$. 529 (f)— Criminal case, if a proceeding 
under s. 145— Magistrate, poicer of, to transfer 
such a case. — A proceeding under s. 146 of the 
Code is a criminal case and a Magistrate has 
power to transfer it under ss. 192 and 528 
of the Code. There is therefore no illegality in 
a Magistrate transferring a case, under s. 145, 
to a subordinate Magistrate and even if there 
was any. it is cured by s. 529 if) of the Code. 

2 C.L.J. 614 = 3 Cr. L.J. 83. [i?., 10 C.W.N. 

1095 = 4 Cr. L.J. 223]. 

(157) — Crim.Pro.Code {1 898), s. 145— Immove- 
able property, dispute relating to — Fees paid by 
pilgrims for performing STiidh ceremony at Gaya, 
are not profits of immoveable properly — Jurisdic- 
tion to institute proceedings under s. 145 for 
dispute with regard to such fees. — Proceedings 
under s. 145 of the Code cannot be instituted 
in respect of a dispute between two parties relat- 
ing to the distribution of fees paid by pilgrims 
at Gaya for performing Sradh ceremony, 
although there may be a likelihood cf a breach 
of the peace in consequence of such dispute. 
Such fees can, in no sense, be said to be profits, 
which issue out of laud. 3 C.L.J. 137 = 3 Cr. 
L.J. 214. 

(153) — Cri7/t. Pro. Code, s. 145, cl. (4) — 
Refusal to examine xvilnesses — Discretion of 
Magistrate not always a question of jurisdiction. 
— ^lagistrate acting under s. l45, has a dis- 
cretion in the matter of examination of wit- 
nesses. He is not bound to examine all the 
witnesses adduced by the parties, but may 
limit the number for good and sufficient reason, j 
In Manmatha Nath Mittei' v. Bar.ida Prasad 1 
Roy Choivdhury, 31 C. 685, it was not intended 
to lav down such a broad rule that the Magis- ; 
trate had no discretion but was bound, under j 
all circumstances, to examine every witness 
produced in a proceeding under 145, and 
that if he omitted to do so, he acted without 
jurisdiction. The discretion, however, is one 
which must be exercised with due care and 
caution and with a, careful regard to the cir- 
cumstances of each particular case. 3 C.L.J. 
478 = 3 Cr. L.J. 423. (31 C. 685, Expl.) 

(159) — “Cri7«. Pro. Code, ss. 145, 517, 520 — 
Cancellation of proceedings under s. 145, Crim. 
Pro. Code — Order allowing one party to reap 
the crops, illegal. — When a Magistrate cancels 
proceedings under s. 145, on the ground that 
there is no likelihood of a breach of the peace, 
he has no jurisdiction to allow one of the par- 
ties to reap the crops to the exclusion of the 
other- Such an order, if passed under s. 517, 
is fit to be set aside under s. 520. 3 C.L.J. 373 
=3 Cr. L.J. 468. 

(160) — Crim. Pro. Code, s. 145 — Institution 
of proceedings without apprehension of breach 
of the peace, without jurisdiction — Instituting 
fresh proceedings in spite of and during pend- 
ency of the Rule issued by the Sigh Court to set 
asi^ order passed in previousproceedings, high- 
ly improper. — A District Magistrate, having on 


Dispute as to possession of immoveable 
property — continued. 

i the 5th September, 1905, passed an order 
i purporting to have been under s. 145, Crim. 
Pro. Code, the High Court on 21st December, 
1905, issued a rule upon himto shew cause why 
. the said order should not be set aside. The 
said rule came on for hearing and was made 
absolute on the 2nd February, 1906. la 
the meantime, however, on the 12th January, 

, 1906, a Deputy Magistrate, subordinate to the 
■ said District Magistrate, on a petition by the 
! opposite party to the said rule and without any 
enquiry as to whether there was an approheh- 
sidn of a breach of the peace or not. instituted 
another proceeding under s. 145, Crim. Pro. 
Code, in respect of the same subject-matter. 

' Held, that during the pendency of the rule in 
; the High Court, proceedings in the lower 
I Court with reference to the matter in dispute 
i must be considered to have been stayed, and it 
was not only irregular but highly improper to 
! institute fresh proceedings. Held further, that 
while the order of the District Magistrate was 
vet in force, there was no reason to suppose 
i that there was any apprehension of a breach w 
I the peace. When a rule is issued by the High 
I Court on the District Magistrate staying further 
! proceedings, all subordinate Magistrates are 
! bound to obey the orders cf the High Court, 
and no subordinate Magistrate would be justi- 
fied in carrying on proceedings with referen^ 

' to the property in dispute which is the subject- 
matter of the rule or institute fresh proceed- 
ings* 4 C.L.J, 418 = 4 Cr. L.J. 397. 

{16J.>— Cri77t. Pro. Cod^, s. 145— Symbolical 
possession in execution of a foreclosure decree, 
not effective against a lessee who was not a party 
to the mortgage suit — Actual possession, to be 
considered in s. 145, Crim. Pro. Code. — It is a 
settled rule of law that no decree for fore- 
closure could be effective against a person in- 
terested in the property. if he wa.s 
a party to the suit. Where, therefore, S hA® 
executed in 1890 a mortgage by conditional 
sale in favour of G, and had in 1893 leased tne 
properties covered by it to B for 25 years, an 
G in 1902 instituted a suit against S upon tne 
mortgage without making B a party an 
obtained symbolical possession in exwntio 
of the decree for foreclosure passed therein. 

I Held, that such delivery of possession 
I not affect the possession of B. 4 C.L.J. 3o*-* 

: 4 Cr. L.J. 503. 

j (162)— CriTW. Pro. Code, s. 145— Irregularity 
I amounting to want of jurisdiction^Interference 

1 by the High Court.— A. Magistrate drew up » 
proceeding under s. 145, Crim. Pro. Gode, 
he did not serve any notice. upon the first-par 1 
in accordance with sub-section (3) of s. l r 
Crim. Pro. Code, nor did he fix ® 
some conspicuous place at or near the 
of dispute, nor receive a written statement 
either party before he passed his final orM 

under 6. 145. There was no appearance on ^ 
half of the first party and no 
given to cite witnesses or to put m any n 
znentary evidence. But on examini^ 
witness on behalf of the second p®"? 
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Dispute as to possession of immoyeable 
property — continued. ' 

Magistrate held that there was a likelihood of 
a breach of the peace and declared the second 
party to be in possession- Held, that the pro- ; 
ceedings of the Magistrate were very irre- 
gular and must have prejudiced the first party j 
and that the irregularities were so great as to 
amount to a want of jurisdiction and to justify 
the interference of the High Court to set aside ’ 
the proceedings. 12Q,W.N. 848 = 8 C.L.J. 71 
~8 Cr. L.J. 119 = 35 C. 774. 

(163) — Crim, Pro. Code {1898), ss. 14-5, 146 , 
and 148 — Refusal to grant time for regular 
proceedings to be foUoived — Attachment tinder 
s. 146, when thepartves did rtoi filenvHtten state- \ 
meats or produce evidence — Illegality. — In a 
proceeding under s. 145, Crim. Pro. Code, the i 
parties appeared on the day of hearing but did ; 
not file any written statements, or produce any ' 
evidence. They prayed for time which the 
Magistrate did not grant. He then heard the 
parties and, being unable to satisfy himself j 
as to which of them was in possession, attached \ 
the subject of dispute under s. 146. Held, that ' 
the Magistrate in so doing refused to exercise ' 
jurisdiction. He ought to have granted time 
to allow regular proceedings to be followed or ' 
he might have informed himself of the facts of i 
the case either by local inquiry under s. 148, 
Crim. Pro. Code, or in other ways. As he did 
neither, his order under s. 146 is bad in law , 
and ought to be set aside. 12 C.W.N. 896 = 8 ; 
Cr. L.J. 202. , 

^ (164) — Crim. Pro. Code, s. 14.1. subrs. (5) — j 
Transfer of a proceeding tinder s. 145 — Power of \ 
Magistrate to quash proceeding upon transfer . — | 
Where a proceeding under s. 145, Crim.* Pro. 
Code, drawn up by a Deputy JIagistratc was ' 
transferred by the District Magistrate to his 
file and then summarily quashed, held, . 
that the District Magistrate could only quash I 
the proceeding in accordance with the provi- ( 
SIOQ3 of sub-s. (6) of s. 145, Crim. Pro. Code, . 
on facts being brought to his notice which were , 
sufficient to satisfy him that no dispute likely 
to cause a breach of the peace existed, and tliat 
hia order quashing the proceeding on the sole 
6^®^od that he thought that the letter address- 
to him by one of the parties contained an ; 
admission that the other party was in actual j 
possession of the land in dispute was without j 
jurisdiction and should be set aside. Semble. — 

If the District Magistrate after transferring to j 
hj8 own file a proceeding under s. 145, Crim* 
Pro. Code, drawn up by a subordinate Magis- j 
trate* quashed the proceeding on a full consider- , 

ftll the facts and after hearing the > 
objections, if any, . of . the parties, the High 
Court would not interfere with the order quash- 
u>g the proceeding. 13 C.W.N. 125=4 lad. 
Cas. 854. j 

Crim. Pro. Code (1898), ss. 144, ^5., 
a/td 529*^Proceeding3~ under s. 145, if 
be instituted during the pendency of a suit 
wndjr s. 9 of the Specific Relief Act (/ of 1877)-’ 

order under a, 144, how far invalid- 
otes finding of possession, under a. 145 — Trans- 
fer of proceeding urxder s. 145 by subordinate 


Dispute as to possession of immoveable 
property — continued. 

Magistrate — Legality — S. .529 — Curing of defect 
in transfer. — A Magistrate is not incompetent 
to proceed under s. 145, Crim. Pro. Code, with 
regard to properties which form the subject- 
matter of a pending suit under s. 9 of the 
Specific Relief Act. A prohibitory order under 
s. 144. Crim. Pro. Code, was passed against 
certain landlords with respect to certain lands 
in a proceeding to which the tenants were not 
parties. Subsequently in a proceeding under 
s. 145, Crim. Pro. Code, the Magistrate found 
th.at the landlords were in possession of tbe 
lands through their tenants at a date when the 
prohibitory order was still in force. Held, that, 
as the tenants were not parties to the proceed- 
ing in which the prohibitory order under 
s. 144. Crim. Pro. Code, was made, the subse- 
quent finding in the proceeding under s. 145, 
Crim, Pro. Code, that the landlords w’ere in 
possession through the tenants was not bad in 
law. A subordinate Magistrate cannot be em- 
powered under s. 192 (2), Crim. Pro. Code, to 
transfer proceedings under s. 145, Crim. Pro. 
Code. But a transfer of such proceedings 
made by a subordinate Magistrate empowered 
under s. 192 (2) is a legal defect, curable by 
s. 629. Crim. Pro. Code. 13 C.W.N. 530 = 36 
C. 370 = 9 Cr. L.J. 399 = 1 Ind. Caa. 817. 

(166) — CrinuPro. Code (1898), S5. 245, 146 
and 344 — Proceeding under s. 145 — Postpone- 
vtent sine die, whether legal — Attachment pend- 
ing disposal — Solonama, previously c.xecuted 
and confirmed by decrees, how far binding — 
Regulation VII of 1822, S.34.—A Magistrate 
has jurisdiction to postpone sine die a proceed* 
ing drawn up under s. 145, Crim. Pro. Code. 
Where a Magistrate, afterdrawing up a proceed- 
ing under s. 145, Crim. Pro. Code, issued an 
order for attachment of the disputed land till 
the disposal of the case, and subsequently he 
postponed the proceeding sine die. Held, that 
the postponement sijie die did not operate as a 
withdrawal of the order of attachment, which 
continued in force till the disposal of the case. 
How far the Magistrate, in passing final orders 
in a proceeding under s. 145, Crim. Pro. Code, 
was bound to act in accordance with a sole- 
nama previously executed by the parties and 
confirmed by the decrees of Civil Courts, con- 
sidered. 13 C.W.N. 601. 

(167) — A Magistrate has no jurisdiction to 
pass an order postponing sitie die a proceeding 
under s; 145, Crim. Pro. Code, at the same 
time retaining under attachment tbe property 
covered by those proceedings, on the ground 
that the estate or area in which the land in 
dispute is situate is under settlement by tbe 
Revenue' authorities under tbe provisions of 
Beg. VII of 1822, there being nothing whatever 
to show either , this, or that the Magistrate 
followed the instructions in s. 34 of tbe Regu- 
lation. 13 C.W.N. 104 = 8 C.L.J. 564 = 9 Cr.L. 

J. 35. 

(168) — Crim. Pro. Code (1898), s. 14;— 
JHghts contemplated by the section, not merely 
easement — Form of final order in a proceeding 
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Dispute as to possession of imraoYeable 
property— continued. 

under s. 247 — Limitation Act (XV of 1877)^ 
s. Where the Magistrate, in a proceeding 

under s. 147, Grim. Pro. Code, disposed of 
the case by his final order which ran thus : 

Sriwanfa Beta claims a prescriptive right to 
pass the water of his tank over the paddy land on 
the south. He has entirely failed to prove exercise 
of the right uninterruptedly for twenty years. 
His claim is therefore disallowed.*’ Held, that, 
by his order, the Magistrate has not decided 
the case one way or the other, and that the 
case must be sent back to him to pass a proper 
order on concluding his enquiry, that the Court, 
in passing orders under s. 147, Grim. Pro. Code, 
should adopt the Form No. 24 in Sch. V of the 
Crim. Pro. Code, and that the right, contem- 
plated by s. 147, Crim. Pro. Code, is certainly 
of a more elastic description than the right 
which has to be strictly proved in terms of s. 2G 
of the Limitation Act. 13 C.W.N. 859 = Sind. 
Gas. 468. 

(169) — Crim. Pro. Code, s. 145 — Magistrate 
if may take proceedings by way of execution of 
the final orders in a proceeding under — Police 
delivering formal possession to a party whose 
possession teas declared by the Magistrate, 
legality of. — After passing final order declaring 
a party to a proceeding under s. 145, Crim. 
Pro. Code, to be in possession, the Magistrate 
has no jurisdiction to take any proceedings in 
the nature of execution of that order. Where, 
after the Magistrate, in a proceeding under 
s. 145, Crim. Pro. Code, has declared the first 
and third parties to be in possession of the pro- 
perty in dispute, the police gave formal posses- 
sion to those parties by planting bamboos, but, 
disputes still not ceasing, the Magistrate held a 
local enquiry and again declared the possession 
of the first and third parties, and a further in- 
quiry was held to determine whether the pro- 
perty of which possession had been declared 
was identical with the subject of the proceeding 
under s. 145, Crim. Pro. Code. Held that all 
the proceedings after the final order passed by 
the Magistrate in the proceeding under s. 145, 
Crim. Pro. Code, vrote ultra vires. There is no 
specific provision in the Code authorising a 
Magistrate to take proceedings in the nature of 
execution after passing orders under s. 145. 

14 C.W.N. 78=5 Ind. Gas. 40. 

(170) — Crim. Pro, Code (1898), ss. 345 and 
346 — Attachment under s. 146 — Written state- 
ments, failure to file in time — Evidence, omis- 
sion to adduce — Jurisdiction of Magistrate to 
attach under s. 146, when the parties did not 
adduce evidence on the appointed dale. — Where 
the parties to a proceeding under s. 145, Grim* 
Pro. Code, did not file their written statements 
or .adduce evidence, though more than two 
months- had expired from the date the proceed- 
ing was drawn up, but applied for time to file 
the written statements. Held, that the Magis- 
trato-didnot act -without juilsdiotioikin telua- 
ing to grant time and in attaching the disputed 
land under s. 146, Grim. Pro. Code, on the 
failure of the parties to adduce evidence. 14 
€.V.N. 80. 


Dispute 9kSs to possession of immoyeabl& 

property — continued. 

(171)— Crim. Pro. Code (1872), ss. 521 and 
532— Right of way— Obstruction— Denial of 
the right — Competency of Magistrate to pass an 
ex parte order under s. 532 — Order for removal 
of obstruction, validity of. — S. 632 authorise 
the Magistrate to exercise the jurisdiction it 
confers only when the subject of the dispute is 
open to the use of the public. The Legisla- 
ture, in conferring on the Magistracy power to 
intervene for the temporary settlement of dis- 
puted civil rights, is careful to direct the 
preservation of the status quo existing at the 
time the proceedings are instituted. Having 
imposed on the exercise of jurisdiction, the 
.condition that the subject of the dispute is 
open to the public, the Legislature, in declar- 
ing that the Magistrate is competent to pass 
under this section, have refrained 
empowering the issue of directions for the 
removal of an obstacle. In a c.ase, where it 
appeared from the complaint, that the subject 
of dispute was not open to the use of the pub- 
lic and the complaint prayed for the removal 
of an obstruction, held, that the provisioMi^ 
s. 532 were not applicable and even if they had 

been applicable, the order for removal of the 

obstruction could not be made. Held, also, 
that the Magistrate was not acting properly in- 
having passed an ex parte order, under s. 532. 
directing the party in possession not to 
possession of the land until he obtained the 
decree or order of competent Court adjudginj 
him to be entitled to exclusive pos.scssicn. 
Such an order could be passed under s. 621, as 

it would, then, have been competent to the 
person, to whom the order was directed, o 
appear and to show cause against i6» and to 
have demanded the submission of 
right to the decision of a jury. 4 M. 121 — 
Weir 113. 


(172)_Crim. Pro. Code (1882), ss. 745,247— 
Dispute concerning land — Duty of Magistrate 
Validity of order not made between parties. 
is the duty of a Magistrate, before he ‘*^*^*^ 
in the exercise of a right, to consider whet 
he c.'innot protect persons in the enjoyment 
ibeir rights by taking a caution bond from 
person from whom or at whose instigation 
breach of the peace may be apprehended. » • 
if a probability of a breach of the peace is estao- 
lished and a Magistrate, instead of 
security, acts under s. 145 or s. 147, ’ 

although the other course mighs be the , 
and the more politic, the High CJourt 
not, as a Court of Revision, disturb hisoraer 
on that ground only, if the case was one 
which, on other grounds, such an 
be legal. Nor would it be a good ground 
objection to the Magistrate’s order that a 
Court has refused an injunction. Where a** ® 
under either s. 145 or s.l47 is not made be 

the partiee^ to the h«'that 


A 

aroperly 

P KT T. J. 394s:29M. 97] 
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Dispute as to possession of immoveable ; 

property — contin aed . 

(173) — Crim. Pro. Code s. 147 — 

Disjmte concerning the rig)it to perform religious 
worship in mosque. —Where a dispute likely to 
cause a breach of the peace is shown to exist , 
concerning the right to perform a religious | 
service in a tnosqne, a Magistrate is competent 
to pass an order under s. 147, Crim. Pro. Code, j 
11 H. 323 = 2 Weir 117. [F., 29 M. 237, 24 j 

B. 527, 3 Bom.L.R 416, 4C P.L.R. 1903J. [ 

I 

(174) — Crim, Pro. Code, s. 147 — Dispute be~ 

tween persons claiming to be entitled to officiate \ 
as Kazis in a mo.sque, applicability of the sec- \ 
tion to. — A dispute as to a right to user of a | 
mosque by peisons claiming to be entitled to i 
officiate as Kazis therein, is a dispute coming 
within s. 147 of the Code and an order, under 
the section, declaring the possession of the 
subject of dispute to be with the counter-peti- 
tioners, cannot bo maintained, where there has 
been no previous inquiry as to whether any and 
which of the parties was in possession of the | 
said subject. 29 M. 237 = 4 Cr- L.J. 38. I 

(175) — C'riiu. Pro. Code, s. 147 — Scojie of \ 

section — User of Intul by a person in possession , 
— Dispute likely to induce breach of the peace — j 
Procedure of Magistrate — Security to keep 
peace. — A tenant, in possession of agricultural 
land, enclosed it with a wall instead of a hedge. 
The act was one likely to induce a breach of 
the peace. The question was whether the case 
was one falling under s. 147. Though the 
High Court refused to interfere in revision, 
held, as regards the construction of the section, 
that it is not confined only to c.ascs in which 
the user of the land, giving rise to the dispute, 
is by a person not in possession. It is wide 
enough to include a case like this, where the 
user is by the person in possession. It was 
pointed out that, in a case like this, it would 
be proper for the Magistrate to take security 
from the party from whom a breach of the 
peace is apprehended, though it will not be 
illegal for him to proceed under s. 117. 15 

M.L.J. 394 = 29 M. 97 = 3 Cr. L.J. 31. 

(176) — Crim. Pro. Code, s. 146 — Dispute be- 
tween mayiager of joint llituhi fam ily and other 
members. — A Manager of a joint Hindu family 
IS entitled to be protected in his po.ssession by 
proceedings under s. 145, Crim, Pro. Code, as ' 
Against any other member of the family. 18 
H.L.J. 343 = 31 M. 318 = 8 Gr. L.J. 205 = 4 M. 
D.T. 301, 

(177) — Crim. Pro. Code {1898), s. 146 — Exe- 
cution-sale conjirmed and sale certificate issued 
-yNo delivery of possession, actual or symbolical 
"^Certificate-holder. — Where the petitioners 
bought the lands belonging to the counter- 
petitioners’ family in execution-sale, and the 
^lawas duly confirmed and the sale certificate 
issued, held, that there being no delivery of 
p^ession whatever, actual or symbolical, to 
the petitioners, their rights w'ere not protected 

under s. 146. 4 H.L.T. 189 = 


Dispute as to possession of immoveable 

property — continued. 

(178) — Crim. Pro. Code {1898}, ss. 145 and 
526 — Transfer of case under s. 145, Crim. Pro. 
Code — “ Criminal cases," — Held, that proceed- 
ings under s. 140 of the Code of Criminal 
Procedure are “criminal cases” within the 
meaning of the words as used in s, 52C of the 
Code, and therefore s. 520 applies to such pro- 
ceedings. 11 O.C. 61 = 7 Cr. L.J. 423. 

(179) — Crim. Pro. Code {1898}, s. 145 — Juris- 
dictionof Magistrate — Initiatory order, omission 
to publish — Procedure when the local area Jcith- 
in u'hich land in dispute is situate is doubtful — 
Revision by High Court. — An omission to 
publish the order under s. 145 (3) does not 
deprive the lilagistrate of jurisdiction to deal 
with the case. Where a Magistrate was satis- 
fied that a )>reach of the peace was imminent, 
held, that, although his initiatory order was 
not as explicit and clc.ar as it might have been, 
yet his proceedings could not be held to be 
without jurisdiction. Held, further, that, iu 
proceedings under Ch. Xll of the Code of 
Criminal Procedure, where there is any doubt 
as to the exact local area within which the land 
iu dispute is situate, inquiry can be made by a 
Magistrate having jurisdiction in either of the 
are<ts in which the land might be situate. Held 
also that, when a Magistrate has jurisdiction 
under s. 145 and comes to a decision as to 
possession within the meaning of s. 145 (4), 
that decision as to possession, whether right or 
wrong, cannot be questioned in revision. 12 
O.C. 400. 

(180) — Crim. Pro. Code {Act V of 1898), 
ss. 145, 146, 439 — Dispute relating to immoveable 
property — Attachment of mosque — Revision.— 
Where a Magistrate passed an order under Ch. 
XII of the Crim. Pro. Code att.achiug a mosque, 
held, upon revision, that the order was made 
without jurisdiction. 46 P.L.R. 1903. 

(181) — Crim. Pro. Code {1898), ss. 147, 439— 
Dispute relating- to immoveable property— Right 
of way— Jurisdiction of Criminal Court — Pro- 
cedure — — Criminal cases. — Where an 
order was passed under s. 147, Crim. Pro. Code, 
without complying with the procedure pre- 
scribed and giving notice to the party concerned, 
to show cause why an order against him should 
not bo passed, the Chief C'ourt on revision set 
aside the order as passed without jurisdiction. 
A person against whom proceedings are 
instituted is entitled to produce evidence to 
prove that the case does not fall within the sec- 
tion. No order under the section can be passed 
to remove an obstruction from a public way, 
when it is not shown that the right of way was 
exercised within three months of the institution 
of proceedings. 105 P.L.R. 1909. 

(182) — Crim. Pro. Code 11808), ss. 145 and435 
— Order ultra vires — Revision — Joint trial — 
Illegality of — Possession what. — S. 435, Crim. 
Pro. Code, does not exclude the jurisdiction of 
the High Court to revise an order of the Magis- 
trate which is illegal and irregular, though it 
purports to have been made under a. 145, Crim* 
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Dispute as to possession of immoveable 
property — continued. 

Pro. Code. Where several accused persons were 
found to be in possession of different and sepa- 
rate pieces of land alleged to be the property of 
the complainant, the accused could not be tried 
jointly under s. 145, Crim. Pro. Code, and the 
order passed thereon was. therefore, illegal. 
Where the ^Magistrate finds that the dispute 
was between the owner and the occupant of the 
land, or, in other words, between the persons in 
actual and in constructive possession, the 
Magistrate should maintain the person in 
actual possession. 9 Cr. L J. 265 = 1 S.L.R. 25 
Cr. 

(183) — Crim. Pro. Code s. 746 — Magis- 

trate holding no imiuiry— Interference in 
revision. — Where a ^lagistrate. without making 
any inquiry as to the rights of the parties, passed 
an order, attaching the property in dispute, 
pending the decision of a competent Court of 
civil jurisdiction, Jieidy that the ordcT of attach- 
ment was erroneous and must be set aside. 9 
Cp. L.J. 272 = 1 S.L.R. 33 Cr. 

(184) — Crim. Pro. Code (1896), s. 745 — 
Proceedings under, not criminal lyroceedings — 
Civil Court's power to stay proceedings in 
Cnmvial Court. — A Civil Court has no right to 
issue an injunction which would have the effect 
of staying proceedings in a Criminal Court. 
But proceedings under s. 145, Crim. Pro. Code, 
cannot be said to be criminal proceedings 
within the meaning of that principle, and a 
Civil Court’s action cannot possibly be fettered 
by any action, which one of the parties to the 
suit may choose to take before the Magistrate 
under the provisions of that section. 2 Ind. 

Cas. 266. 

(185) — Crim. Pro. Code, Act X of 1882, s. 745 
— Likelihood of breach of peace. — Whore neither 
the preliminary nor the final order of a Magis- 
trate under s. 145 of the Crim. Pro. Code, 
disclosed that he was satisfied of the likelihood 
of the disputes leading to a breach of the peace, 
the order was sot aside as illegal. A.W.N. 
1884, 317. 

(186) — Crim. Pro. Code, Act X of 1882, s. 745 
— Right to collect rent of immoveable property. 
— A dispute about the right to collect the rent 
of immoveable property is a dispute in which a 
Magistrate can proceed under s. 145 of the 
Crim. Pro. Code. A.W.N. 1885, 299. (11 C. 
^ 13 , F.) 

(137)— Crim. Pro, Code, Act X of 1882, s. 147 
-!-Defective in essentials. — An order passed 
under s. 147 of the Crim. Pro. Code, which 
docs not contain a statement th.ac the Magis- 
trate is satisfied that a dispute likely to induce 
a breach of the peace exists and which does not 
state the grounds on which he is so satisfied, 
is illegal. A.W.N. 1885, 302. 

(188) -Crim. Pro. Code. Act XXV of 1861, 
8-318 — Question of possession only to heconsi- 
dered. — Upder s. 318 of the Crim. Pro. Code, 
the Magistrate has to inquire only into tbe.fact 
of actual possession and not the question how 
possession was obtained. 6 B.H.C. Cr. 30=4 
B.H.C. A.C. 153. 


Dispute as to possession of immoveable 

property — continued. 

(189) — Crifii.Pro. Code, s. 1 IS^Dispute as to 

right to collect rent — Attornment by tenants to 
stranger. — In a dispute as to the right of col- 
lecting rents of certain b\nd, the tenants were 
paying rents to one of the parties up to the com- 
mencement of the dispute which led to the pro- 
ceeding under s. 145, and, upon the dispute 
taking place, they attorned to the other party by 
real or pretended payments. Held, that such 
attornment by the tenants did not put an end to 
the tenancy and to the right of the person, who 
was collecting rents up to the time of the dis- 
pute, to collect the rents. Held, also, that 
such proceedings by the tenant could not 
deprive him of recourse to s. 145 in case of 
danger to the peace to have possession of the 
right'lo collect rents maintained, pending civil 
proceedings. 15 C. 627. [i^., 16 0. 533J, 

(190) — Cri7«. Pro. Code, s. 146 (6)— Dispute 
concerning land — Person interested as tenant\ 
not required to attend as party— Application for 
addition of party — Practice. — Under s. 146(5), 
any person claiming to be interested in the 
land in dispute as a tenant of part of it, who is 
not required to attend as a party, should 
heard, if he makes an application to be added 
as a party, in order to show that no dispute 
likely to cause a breach of the peace exists or 
has existed. 37 C. 265. 


(191)— Cri»i. Pro. Code {1898), s- 147— Right 
to perform puja in a temple, whether falls within 
the scope of — "Land," meaning of- — A dispute 
concerning the right to perform by enter- 
ing into acertain temple is not a dispute concern- 
ing the right of use of any land within the 
meaning of s. 147, Crim. Pro. Code. Senible, 
— The expression “ land ” in s. 147, Crim. Pro. 
Code, does not necessarily include buildings. 
14 C.W.N. 611 = 6 lod. Cas. 182. 


(192) — Crim. Pro. Code {1898), ss- 145,lif> 
Receiver, accretions to property, if vests in 

Accretion, title to, prevails against all pcrs(/n^ 

not claiming under prior title — Bona fide tenant 
under a de facto proprietor, if acquitys raiyaii 
rights — Non-occupancy raiyat, if entitled to pos- 
session of accretions — Receiver appointed under 
5. 746, rights of. — As a general rule, a Receiver 
Lakes no title in property acquired by the per- 
son formerly in possession. But a Receiver w 
entitled to any accretion to the property vested 
in him, upon general principles and the policy 
Df the law by which a proprietor acquires » 
Jitlo to accessions to his property. Where s 
Eleceiver has been appointed under s. 146 of the 
[3rim. Pro. Code in respect of any property lO 
iispute, the Receiver is entitled, unless some 
special circumstance is established uot only to 
She subject-matter of the procacdi*gs under 
s. 145, but also to the accreted land, and 
good title to a tenant under him. Such title 
will prevail against a trespasser but not 
i person who establishes a title to the aocretw 
land: ao^i red prior to the vestings of-the land 
in the Receiver. SembU Whether 
who enters upon a land held under a /mw 
proprietor, can acquires raiyati interest thcremr 
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Dispote as to possession of immoveable 
property — continued. 

even though the de facto possessor ultimate- 
ly turns out to be no real owner, in case the 
tenant should have entered on the land in good 
faith. Where a tenant has acquired the status 
■of a non-occupancy raiyat in respect of any 
land» he is entitled to possession of land which 
has accreted to his holding. 14 C.W.N. 681. 

(193) — Criw. Pro. Code {1S9S), &s. 145,146 
andl47 — Costs of proceedings under ss. J45, 146 
or 14? — Amount of costs, assessment of — Time 
Jormaking order for costs.— Held, that only the 
Magistrate who passes an order under ss. 145, 
146 or 147 of the Code can decide by 
whom the costs of the proceedings are to be 
paid, but the amount of the costs maj’ be 
assessed by his successor. Held, further, that 
.an order for costs should as a rule be made at 
the time of passing the order under ss. 145, 
145 or 147, when the facts are fresh in tbe 
mind of the Magistrate 13 O.C. 66. 

(194) — Crim. Pro. Code (189S), ss. 145, 146 — 
Order of attachynent, without written statement 
■and evidence — Jurisdiction of Magistrate . — 
Although it is not bo)’ond the jurisdiction of 
.aMagistrateto makoan orderunders. 146, Crim. 
Pro. Code, without written statements and 
without evidence, yet, if he makes such an 
■order, without making any attempc to investi- 
.gate the question in the light of evidence and 
of written statements, he acts without jurisdic- 
tion. 11 Cr. L.J. 90 = 5 Ind. Cas. 249. 

(195) — Crim. Pro. Code (1898), s. 145 — Fail- 
ure to decide effect of Civil Coyirt decree between 
Jetties — Refusal of jurisdictioyi, — Neglecting to 
decide what effect a Civil Court decree between 
the parties to a proceeding under s. 145 of 
the Crim. Pro. Code may have had on the 
-question of possession, is omission to deal with 
a material part of the case made before the 
Magistrate and a refusal of jurisdiction bv him. 
11 Cr. L.J. 184 = 6 Ind. Cas. 646. 

(196) — Criw. Pro. Code (1872\,s. 531— Order 
‘^f attachment when to be made — Suyyiyyiary 
•order illegal. — A Magistrate is not competent 
summarily to order attachment, without 
•larding a proceeding under s. 530, Crim. Pro. 
Owe, and without taking evidence. It is only 
when he is unable to determine the fact of 
■actual possession that ho is competent, under 
•8. 631, to attach the land. 1 J.G. 10. 

_ (197)— CriiH. Pro. Code (1872), s. 518— 
tJraer under the aectioyi nof to be directed to the 

possession. — An order under j 
8. 618, Grim. Pro. Code, cannot be directed to 
-ftn owner of property who has sublet it to others 
•ana who is not in consequence in actual 
possession or management of it. 1 J.G. 80. 

(198)— Criw. Pro. Code (1872), s. 530 —Joint 
erecting edifice— Magistrate incompetcJit 
possession. — A joint owner of 
on it an edifice against the will of 
J®*nt owner. The Magistrate made an 
8. 630, Crim. Pro. Code, awarding 
usive possession of that portion of the 

112 


Dispute as to possession of immoveable 
property — continued. 

laud on which the edifice was erected to the 
person who erected it. Held that s. 5.30 did 
not apply to the case. 1 J.G. 45. 

; (199)— Crim. Pro. Code (1872), s. 530— 

, Proceedings based upon insuflicicnt qrouyids — 

; Jurisdiction of the Magistrate.— Where the 
^ proceedings recorded by a ^Magistrate under 
s. 580 were based upon materials which did not 
disclose sufficient ground for considering that a 
breach of the peace was imminent, held, the 
Magistrate had no jurisdiction to make an order 
i calling upon the parties concerned in the dispute 
I to attend in Court and give in a written state- 
ment of their respective claims in respect of the 
fact of actual possession of tbe subject of 
dispute. 2 J.G. 4. 

^ (200) -Crim. Pro. Code (1872), ss. 530 and 
<533 Question of i^ossession — hocnl enquiryf to 
be made by Magistrate hiyn.-ielf — Local enquiry 
by subordinate Magistrate legal with parties' 
coyisent Scopeof suchenquiry. — Ina proceeding 
under s. 530, Crim. Pro. Code, the JIagistrate 
must decide the fact of possession on evidence 
■ taken by himself and not according to the result 
[ of a local enquiry made under s. 533, unless the 
parties have consented to be bound thereby. 
Her Prinsep, J, Tbe local enquiry referred to 
in s. 533 should be restricted solely to some 
question relating to the features of the pro* 
perty about which the dispute has risen, and 
should not be directed to anv matter which can 
bo proved before the IVIagistrato by oral evi- 
dence. 2 J.G. 16. 

(201) — Cn'm. Pro. Code (1S72), s. 530— Exe- 
cution of decree for ejectment — Poxver of Magis- 
trate-Effect of ejectment.— Iw the execution of 
a decree for ejectment, a Magistrate lias power 
only to bind down any party whom he might 
considcr'as putting forward a wrong claim to 
the property to keep the peace under s. 630, 
Crim. Pro. Code. But he has no power to 
order the cutting up of standing crops and 
make them over to the party entitled to them. 
The effect of an ejectment under the rent law 
is to dispossess the ryot not only of the land, 
hut also of tbe crop standing thereon. 2 J.G. 
23. 

(202) — Crim. Pro. Code (1872), s. 530— 
Power of Magistrate under.— It is the likeli- 
hood of a breach of the peace, with the conse- 
quent necessity for immediate action, which 
alone warrants action by the Magistrate under 
s. 530. 2 J.G. 27. 

(203) — Crim. Pro. Code (1872), s. 530— 
Form of notice wider Die seclioti^liighl of 
intervenor to come in.— The notice shall be 
addressed to known individuals and not bo in 
the form of a public proclamation or .citation. 
The Crim, Pro. Code contains no provision for 
allowing an intervenor to come in. in the 
middle of the proceedings held by a jilagistrate 
Uijiaer this section. 2,J.G. 27. 

(204) — Ortm. Pro. Code (1872), s. 530 — 
Power of Magistrate under sectioyi. — A Magis- 
trate has no power to decide a questionof' 
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Dispute as to possession of iminoYeable 
property — continued. 

possession under s. 630, until he has recorded 
a proceeding stating the grounds of his being 
satisfied that the dispute for possession is 
likely to induce a breach of the peace. 2 J.G. 
27. 

(205) — Crhn. Pro. Code (1872), s. 533 
Actiial dispute essential for an order under Vie 
section — Verbal altercation not enough — Nature 
of power under section. — A person claiming to 
be the sole proprietor of a private road placed 
gates at one end of it to prevent its use by the 
public between sunset and sunrise. On the 
motion of the Deputy Commissioner of Darjeel- 
ing, the Magistrate made an order under 
s. 532 “that possession of the private road be 
not taken until the claimant shall have 
obtained the decision of a competent Civil 
Court as to exclusive possession.” Held that 
there being no evidence of any one having 
exercised the right of passing over the road 
between sunset and sunrise, there was no 
dispute under s. 532. A Magistrate can inter- 
fere only when there is an actual dispute. A 
mere discussion or verbal altercation between 
parties claiming rights of the kind described 
is not enough. The section does not enable 
a ^lagistrate to make a purely declaratory order, 
but it enables him to prevent arbitrary interrup- 
tions by any person of rights actually enjoyed 
which have been exercised by the public, or a 
person, or class of persons. 2 J.G. 31. 

(206) — Crini. Pro. Code (1873), s. 530— Pos- 
session through tikkadar — Nature of possession 
—Per Jackson, Where a Zamindar has 
let his farm, ho, his farmers and the occupying 
ryots, are all in their degree concerned in 
any dispute as to possession which may arise 
and they ought to be maintained in possession 
of the interests which they severally enjoy. 
3 J.G. 18. 

(207) — Criin. Pro. Code (1872), s. 530 — 
Decree of Civil Court— Duty of Magistrate as to 
enforcement of — Magistrate not competent to 
proceed afresh. — Where a Civil Court has pass- 
ed a decree determining the rights of the par- 
ties to the suit in respect of a certain land, the 
Magistrate is bound to uphold that decree. He 
cannot, as between the parties, proceed under 
8. 530, Grim. Pro. Code, to decide afresh upon 
the question of possession. 3 J.G. 43. 

(203) — Grim. Pro. Code, Act X of 1872, 
s, 530— Question of possession — Evidence. — No 
order as to possession under s. 530 of the Grim. 
Pro. Code, can be passed without taking evi* 
dence. A.W.N. 1882, 18. 

(209)— Crim. Pro. Code (1882), s. 245 — - 
Test ojf possession. — Where in a dispute about 
some villages, it appeared that none of the par- 
ties were in actual possession but one of them 
was the lambardar (collecting rents and paying 
revenue) of the villages, held that the peraon 
Wfts to be considered the one in possession for 
the purpose of s. 145 of the Crim. Pro. Code* 
A.V.M. 1890, 178. 


Dispute as to possession of immoveable 

property — continued. 

(210) — Crim. Pro. Code (1898), ss. 145, 435 
— Emergent order under s. 145 — Subseqv^it 
omission by Magistrate to comply tvith pi’ovisions 
of section — Revision . — Where a Magistrate made 
an emergent order for possession of immove- 
able property under s. 145 (4), but subsequently 
omitted to follow the procedure prescribed by 
the section and make an enquiry into the fact 
of possession, the High Court ordered the Magis- 
trate to make such enquiry, holding that the 
order was not absolutely without jurisdiction, 
and therefore not exempted from the eppl*^' 
lion of s. 435 (2) of the Code. A.W.N. 1901, 
154. 


(211) — Crim. Pro. Code, Act V of 1898, 
s, 145 — Preliminary order — Terms . — Where a 
preliminary order in a proceeding under s. 14<> 
of the Crim. Pro. Code stated that the Magis- 
trate had received a police report requesting 
such an order, that a complaint had been given 
at the police station and that the Magistrate 
believed there existed a danger of a breach m 
the peace, and eventually there was a breach 
of the peace, held there was a sufficient com- 
pliance which the terms of s. 145 and that the 
final order in the case was not open to revision 
on the ground of such want of completen^ in 
the order as might have been possible. A.W.M* 
1905,260. [i?., 32 A.132 = 7A.L.J. I32 = 5lnd. 
Cas. 471 = 11 Cr. L.J. 141j. 

(212) — In order to give a Magistrate jurisdic- 
tion unders. 318, Crim. Pro. Code, 1861, regard- 
ing the possession of land, he must be fire 
satisfied that there exists a dispute likely to 
induce a breach of the peace and he rnust re- 
cord the grounds which must be based upon 
evidence, and not derived merely from bis 
moral consciousness. 4 H.H.C. App* 49' 
W.R. Cr. 74, 9 B.L.R. 229. 


(212 a)— Crim. Pro. Code (1872), s. 533 
Security to keep peace . — The taking of socun y 
for keeping the. peace, in a dispute as 
possession of immoveable property is a 
withiu the discretion of the Magistrate, p 
vided that he has materials upon which 
proceed. 23 W.R. Cr. 58. 

{2l2-h)—Decisionof Magistrateas 
— Power to decide question of posses^a 
cognizance to keep peace . — If a Ma^stra 
satisfied that the circumstances 
may make an order under s. 318 of the CoU 
1861, notwithstanding that he has token r 8 
nizance under s. 282. 9 B.L.R. 229 = 15 
Cp. 11. 4 W.R. Cr. 12. 

(212-c) —Disputes as to right of way, ' 

-^Hm.Pro.Code, 186J.S. 3M.-S. ^OofCnm- 
Pro. Code does not require that there ® . 
be an apprehended breach v* «£ 

the authorities can interfere to decide a ng 
way. 2 W.R. Cr. 64. 

(213)-Dispuies as to right 
etc.— Dispute as to use of land— Order tofi 

ditch— Crim. Pro. Code „ nrider 

Deputy Magistrate has no jurisdiction, u 
9. 320 of the Code of Crnninai Procedure, 16® 
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D^spate as to possession of immoveable 
property — contioued. 

to order a ditch, which was once a pathway, 
but afterwards filled up, to be opened out. and 
a wall to bo pulled down which had been built 
upon it before any complaint was made about 
filling up the ditch. Even if ho had jurisdic- 
tion, no such order should be passed without 
legal proof that the ditch and pathway had 
been opened to the use of the public and of the 
prosecutor. 5 W.R, Cr. 57. 


Dispute as to possession of immoveable 
property — continued. 

1861, was made between A on the one side and 
B and the three tenants of B on the other, 
declaring that A was in possession of the pro- 
perty in dispute, held that this order was only 
binding on the actual parties to the case before 
the Magistrate, and that subsequent tenants of 
B could not be criminally punished for disobey- 
ing the order in question. 3 B.L.R. A. Cr. 13. 
IF., 18 M. 51J. 


(214) — Dispute as to right of tvay, ivater, etc. 

"~Frocedure — Dispute as to right of water. — In 
deciding a dispute as to a right of water, the 
Magistrate must follow strictly the course 
pointed out by Oh. XXII of the Code of Cri- 
minal Procedure, 18G1. 7 W.R. Cr. 45. 13 

W.R. Cr. 51. 

(215) -— as to right of way, water, 
— Right of way, dispute as to — Crim. Pro. 

Code (1861), s. 320 — Obligation of Magistrate 
in Mse of right of ivay. — A Magistrate is bound 
to investigate a case in which the complainant 
alleged that his right of way had been inter- 
fered with, and ought not to refer the complain- 
ant to the Civil Court. 14 W.R. Cr. 28. 


(21G) — Dispute as to right of vray, icater, 
— Dispute as to right to use water— Crim. 
Pro. Code (1872), s. 532 — Right to use of water 
‘—See 24 W.R. Cr. 15. 

(217) — Nature and effect of Civil Court's deci- 
sion — Duty of Magistrate — Crim. Pro. Code 
(I861),s.318 — Execution of decree by Civil Court. 

When a Civil Court decree has been passed 
regarding the whole or any portion of the dis- 
puted land, it is the Magistrate’s duty to 
maintain that decree, and he cannot again 
institute, under s. 318, proceedings regarding 
the land covered by it, 16 W.R, Cr 24. [App., 
6 C.L.R. 200. G C. 835 ; F., 7 C.L.R. 516 ; R., 

24 W.R. Cr. 17], 

(218) — Nature and effect of Civil Court's 
decision — Delivery of possession in execution of 
decree of Civil Court — Power of Magistrate . — 
The act of a process peon, delivering over pos- 
session of the disputed* land to the purchaser as 
part of a tenure sold in execution, does not take 
away the power of a Magistrate to inquire into 
the question of possession between the parties. 

25 W.R. Cr. 18, 

^ (219) — Nature and effect of Civil Court's deci- 
Decree of Civil Court for possession, — A 
Mi^istrate ought not to interfere, under s. 318, 
Code of Criminal Procedure, 18G1, with the 

^ decree of the Civil Cout. 6 

W.R. Cr. 10. 


^ (220) — Nature and effect of Magistrate' s decu 
#•<7* ^f order as to possession — Bight and 

VO^rty under order. — The effect of the 
order of the Criminal Court giving possession of 
real estate is merely to prevent the occupation 
beingdisturbed by violence, and confers no right 
on the party put in possession. 5H.I.A, 

(221) — Nature and effect of decision — Third 
Pdrtxes^Disobedience of order. — Where an order 
ijnder s. 318 of the Crim. Pro. Code, 


, (222) — Nature and effect of decision—Suit 

. for declaration of title.—A plaintiff in a civil 
j suit brought for coufirmatiou of his possession 
, by a declaration of his title to certain land 
I obtained, pending his suit, an order from the 
Magistrate under s. 318 of the Crim. Pro. 
Code, 1861, that he should bo maiutain- 
I ed in posses.sion until ousted in due course 
! of law. The suit was dismissed, the plaintiff 
j failing to prove his title ; and the defendants 
then applied to the High Court under s. 404 of 
the Crim. Pro, Code to set aside the Magis- 
trate s order and put them in possession. Held 
that their proper course was by a suit in the 
Civil Court for possession, and the application 
under the Criminal Procedure Code was rejected. 

; 3 B.L.R. A. C. 57 = 11 W.R. Cr. 43. 

{22^)— Nature ami effect of decision — Obstruct- 
ing 7'oad — Suit for exclusive 2 ^ossession. — The 
Magistrate had, on the complaint of the defen- 
dant, pa^sed an order under s. 320 of the Crim. 

. Pro. Code, 18G1, forbidding the plaintiff to 
retain possession of a piece of laud to the 
exclusion of the public until he had obtained 
the decision of a competent (jourt adjudging 
I him to be entitled to such exclusive possession. 

I The plaintiff accordingly brought his suit in 
j the ^lunsiff’s Court to recover possession of the 
land. The Munsiff gave him a decree for 
exclusive possession of the land. On appeal, 
the Judge field that the ^lunsiff had no jurisdic- 
tion to try the question whether the public had 
a right of way over the land. The Judge’s 
I decision was reversed on special appeal, aud the 
case remanded to the Judge to try the issue 
whether the plaintiff was entitled to the exclu- 
sive use of the land. 6 B.L.R. Ap, 68 = 14 
W.R. 163. 

(224) — Nature and effect of Magistrate's deci- 
sion— Order under Ben. ALct IV of 1840 as to 
possession, omission to set aside. — Held that, the 
plaintiff having failed to sot aside an award as 
to possession made by the Criminal Court under 
Act IV of 1840 within the limitation period, 
his claim in opposition to that award was not 
maintainable. 1 Agra 120. 

(225) — Adverse possessiofi.— Possession under 

Magistrate’s order — Posse.ssion under the order 
of a ^Magistrate, which is set aside by a decree 
of a Civil Court, is of no effect against a plea 
of limitation. 8 W.R. 373. [R.. 28 M. 338]. 

(22C) Adverse possession— Possession under 
erroneous order — Liviitaticn. — Possession under 
an erroneous order of a Magistrate docs not 
constitute such a bona fide possession as will 

f revent the law of limitation from running* 2 

nd. Jup. 0.8. 4. 
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Dispute as to possession of immoveable 
property — concluded. 

(•227) — Decision of Magistrate as to posses- 
sion — Duly of Magistrate to maintain posses- 
sion even when contrary to former order of 
another Magistrate — See 21 W.R. Cr. 2. 

(228) — Dispossession by criminal force — Order 
as to person dispossessed from immoveable pro- 
perty by criminal force — Grim. Pro. Code, 
1872, s. 534— See 23 W R. Cr. 54. 

(229) — Grim. Pro. Code (1898), ss. 144, 145, 
435 — Revisional powers of the High' Court — 
where there exists an order passed under 
s. 145 (1) and in substantial compliance with the 
requirements of the section, the High Court 
has no power in revision to interfere with the 
proceeding under Ch. XII. 4 A.L.J. 91 = 
A.W.N. 1907, 50 = 5 Cr. L.J. 117. 

(■230)— Grim. Pro. Code (1898), ss. 144,145, 
435— Revisional powers of High Court — Power 
of High Court to call for proceedings of Magis- 
trates under Ch. XII, Grim. Pro. Code. A. 
W.N. 1907, 49. 

(231) — Grim. Pro. Code (1898), ss. 145, 435 — 
Revision by High Court of order under s. 145. 
7 Bora. L.R. 475=2 Cr. L.J. 451, 

(232) — Grim. Pro. Code (1898), ss. 145, 537 — 
Provisions of s. 145 not strictly complied with 
—Effect. A.W.N. 1907, 265 = 6 Cr. L.J. 352 = 
4 A.L.J. 705 = 30 A. 41. 

(233) — Grim. Pro. Code (1898), ss. 145, 526 — 
Letters Patent, Madras, cl. 29— Power of 
High Court to tmnsfer a case under s. 145. 
12 M.L.J. 391 = 2 Weir 678=26 M. 188. 

Sec ACT XXVII OF 1860, 2 B.L.R, A. Cr. 27 
= 11 W.R. Cr. 23, 25 W.R. Cr. 16. 

See ACT I OF 1877, s. 9, 7 C.L-J. 547. 

See CillM. Pro. Code (1898), s. 622, 25 C. 
434=2 C.W.N. 305. 

See Criminal Trespass, 2 N.W.P, 82. 

See High Court, Jurisdiction of, 2 C. 
293, F.B. 

See Penal Code, s. 180, Rat. Un. Cr. C. 904. 

See Security for good behaviour, 11 
C. 13. 

See Security to keep the peace. A.W. 
N. 1906, 61 = 3 Or. L.J. 323 = 28 A. 406, 6C. 
835, 32 C. 966 = 2 Cr. LJ. 769 = 10 C.W.N. 
288, 6C.L.J. 697 = 6Cr. L.J. 398 = 35 0.117 
= 12 C.W.N. 487, 3 C.W.N. 297, 12 C.W.N. 
606 = 7 Cr. L.J. 403, 5 N.L.R, 94 = 3 Ind. Cas. 
64 = 10 Cr. L.J. 221. 

Disqualification of Magistrates. 

— Crim. Pro. Code^ ss. SUS, 556. — The fact 
that a Magistrate applies to prosecute the peti- 
tioner, for making falseoharges against himself 
is a disqualification within the meaning of 
8. 526, Grim. Pro. Code, preventing him from 
going on with the criminal charge under s. 506. 
S. 556 personally disqualifies a Magistrate, 
who, at the. time .he convicts • the ^ accused, 
applies for leave to prosecute him for applying 
fi>r a transfer on false grounds. 2 L.B.R. 220. 

5«aOBlM.PBO. CODE (1898), s. 656. A.W.N. 
1908, 96 = 5 A.L.J. 357 = 7 Cc. L.J. 393. 


Disqualification of Magistrates — concluded. 

See Jury, 7 C. 42 = 8 C.L.R. 273. 

See Magistrate, Jurisdiction op, 14 

B. 572. 

Distinct Offences. 

See Grim. Pro. Code (1398), s. 35, 11 
A. 393. 

See Crim. Pro. Code (1898), s. 233, 29 C. 
387 = 6 C.W.N. 550. 

— Punishment how passed in respect of — See 
Sentence, 13 C.P.L R. Cr. 124. 

Distraint. 

See Distress. 

See act VIII OF 1873, s. 46, 27 A. 499 = 
A.W.N. 1905, 74 = 2 A.L.J. 219 = 2 Cr. L.J. 
183. 

See M.\D. act II of 1864, 16 M. 364 = 1 Weir 
422 = 3 M.L.J. 178. 

See Mad. Act IVof 1834, ss. 103, ill, 9M, 
429. 

See Compensation, 2i C. 979. 

See Fine, 20 C. 478. 

See MAGISTRATE, JURISDICTION OF, 22 

C. 935. 

— Removal of property already disiraii^ 
no offence under s. 206, Penal Code— See 
Penal Code, s. 206, A.W.N. 1888, 237. 

See Penal Code, s. 424, 25 M. 729=1 
Weir 67. 

— Unlawful distraint of cattle— RIOT- 
ING, 13 M. 148 = 1 Weir 67. 

— Obstruction to a distraint by a landholder, 
when rent is not in arrears — See RIOTING, 1 
Weir 44 = 1 Weir 56 = 8 M.H.C. App. !!• 

Distress. 

. See DISTRAINT. 

—Crim. Pro. Code [2861), s. 6I—Distreuof 
immoveable property. — The law has provided for 
the distress and sale of immoveable property 
only for realising a fine, and there is no 
sion by which immoveable property may w 
made liable. 5 B.H.C, Cr. 63. {.F., 20 0, 

478; R., 2 B. 564]. 

See Mad. Act II of 1864, 16 M. 364 = 1 
Weir 422 = 3 M.L.J. 178. 

See Mad. act IV OF 1884, ss. 103, 104, 9 
M. 429. 

See Compensation. 2i C. 979. 

— Distress of joint moveable property 
immoveable property — See FINE, 20 C. 478. 

See Magistrate, Jurisdiction op, 22 0. 
935. 

District Cesses and Rnral Police Act. 

See Bur. Act n of 1880. 

District Judge, Jurisdlctloa of. 

(D— Crim. Pro. Code {1882), s. i70 and C*- 
XVI^Penal Code, s. 411 — District 

Jurisdiction.— A District Judge cannot orderioe 
arrest and prosecution of a perSon under a. * 
of the Penal Code, since such an ** ® 

sanctioned by ss. 195 and 476 of the Cnna. rtom 



1785 


THE ALIi INDIA DIGEST. 


1786 


DiatPict Judge, Jurisdiction of— concluded. 

Code. If during the trial of a case, it appears 
to him that some one should be proceeded 
against under s. 411, he can make a complaint 
under Ch. XVI of the Grim. Pro. Code, if the 
Police have not already proceeded under 
Ch. XIV. Rat. Un. Cr. C. 6l5 = Cr. Rg, 37 of 
1890. 

(2) — A Sessions Judge has power to try a 
person for an offence punishable under s. 196, 
I.PtC., when he has, as District Judge, given 
sanction for the prosecution under the provi- 
sions of s. 195, Grim. Pro. Code. 16 C. 766. 

See Grim. Pro. Code {189S), s. 487, 16 C. 
121 . 

See FALSE Evidence, 6 A. 103. 

See Sanction to Prosecute, 16 a. so. 
19 A. 321, 6A.L.J. 231 = 9 Or. L.J. 504 = 31 
A. 813 = 2 Ind. Cas. 18-2. 2 B. 431. 10 Bom. D. 
R. 95 = 22 B. 203=3 M.L.T. 170 = 7 Cr. L.J. 
120, 9 Cr. L.J. 1S1 = 1 Ind. Cas. 220, 6 A. L.J. 
796 = 6 M.L.T. 98. 

District Magistrate. 

(1) — Crim. Pro. Code, s, 438 — Report by 
District Magistrate against order made by Ses- 
sions Judge. — It/ would be contrary to every 
principle to allow a District Magistrate to 
report against an order of the Sessions Judge to 
whom he is subordinate. The words “or other- 
wise” in s. 433 were not intended to confer upon 
a Magistrate the power to question the pro- 
priety of an order of a Sessions Court and make 
a reference to the High Court upon that ground . 
28 A. 91 = 2 A. L.J. S89 = A.W.K. 1905, 198 = 

2 Cr. L.J. 515. [i?.. 1 S.L.R. 40 Cr.] 

(2) — District Magistrates a7id Sessions Judges 
— Their positioh. — There is nothing in the 
Crim. Pro. Code which either authorises a Dis- 
trict Magistrate to call upon a Sessions Judge 
for explanations or which justifies a Sessions 
Judge in furnishing them. 1 A. L.J. 396* 

(3) — Poioer of, to pass enhanced sentence, on 
appeal. — Where the Deputy Magistrate senten- 
ced an accused to 15 days’ rigorous imprison- 
ment and a fine of Rs. *10, or, in default, to a 
further term of one week, and the District 
Magistrate, on appeal, altered the sentence to 
ft fine of Rs. 50, or, in default, to one month’s 
rigorous imprisonment, held, that the District 
Magistrate’s sentence was an enhanced one 
which he had no power to do. A.W.N. 1887t 
100 . 

(4) — District Magistrate — Jurisdiction to dis- 

l^se of case outside British India. — A District ' 
Magistrate cannot legally dispose of a criminal j 
^se at a place not in British India. Rat. Un. I 
Cr. C. 876 = Cf. Rg. 25 of 1888. 1 

(6) — Crim. Pro. Code, ss. 190, 192 and 435 \ 
~~’^strict Magistrate transferring ease to sub- 
wdinate Magistrate — Power of District Magis- 
^aU to pass order relating to such case. — When 
onoo the District Magistrate makes over a case 
ror disposal to a subordinate Magistrate, the 
is out of his bands and ho is not competent 


District Magistrate — continued. 

to pass any order relating to it other than an- 
order such as might have been made by him. 
under Ch. XXXIT of the Code. 30 C. 449.* fi?., 
9 C.W.N. 810 = 32 C. 783]. 

1 

(6) — Pou'crs of, to call for and c.rninine the- 
record of any Magistrate within his district — 
** Immediately subordinate mea^iingof, ins.434, 
Crim. Pro, Code. — The words “ immediately 
subordinate ” have no reference to the judicial 
powers vested either in the Courts described as- 
I subordinate, or in the Court to which they are 
I described as subordinate. All MagistoiiaJ 
officers in a district, except the Magistrate of 
the District, are, within the meaning of s. 434, 
“ immediately subordinate ” to the Magistrate 
, of the District. The Magistrate of the Dis- 
trict has power to call for and examine the 
record of any Magistrate within his district, 
for the purpose of satisfying himself as to the 
legality of any sentence or order passed, and as 
to the regularity of proceedings of such Magis- 
trate. If he is of opinion that the sentence or 
order is contrary to law, he should forward the 
case, through the Sessions Judge, for the 
orders of the High Court. 7 W.R. Cr. Cir. 1. 

(7)— Pou’er of District Magistrate to direct a 
subordinate Magistrate to dispose of a case in 
a particular manner. — Although a District 
j Magistrate may call up a case that is being 
j tried by a subordinate Magistrate to his own 
I file or direct its transfer to the file of any other 
I Magistrate, he has no authority to order a sub- 
I ordinate Ttlagistrate to dispose of a case pend- 
ing in the Court of such subordinate Magis- 
trate in a particular manner. 1 Weir 288. 

f8 ) — Power of, to give general instructions to 
snbordviatc Magistrac^j — Refusal of permission 
to pleader to conduct prosecutum. — It is compe- 
tent for the District Magistrate, in his capacity 
of a principal Court of Original Criminal juris- 
diction in the District, to supervise the Courts 
subordinate to him and give general instructions 
as to procedure, punishments and other matters 
of discretion. It is not improper for him to 
issue, if he considers that the too frequent 
appearance of pleaders for the prosecution in 
petty criminal cases is detrimental to the 
interests of justice, general instructions to the 
subordinate Magistracy on the subject of allow- 
ing pleaders to appear for the prosecution. 6 

P.R. 1905 Cr. =70 P.L.R. 1905. 

(9) — Revisio^ial power of — Improper discharge- 
— Further inquinj—Crim. Pro. Code [1682), 
ss. 435, 436 (6) — When a District Magistrate 
considers that an accused person has been 
improperly discharged, he can direct a further 
enquiry into such offence as appears from the 
evidence to have been committed. L.B.R. 
(1893—1900), 135. 

(10) — Cases which ■- the District Magistrate 
shtnild refrain from trying under their higher 
powers — Crim. Pro. Code (1882), ss.SO, 34. — As 
a general rule, the cases which District Magis- 
trates should refrain from trying under their 
higher powers are those in which a sentence 
more severe than a Districts Magistrate can 
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District Magistrate— continued. 

dnflict under s. 34, Grim. Pro. Code, 1882, 
-appears to be called for, if the offence charged 
be established, and secondly those cases in 
Avhich the issues are so complex, or the diffi- 
culty of ascertaining the true facts or of correct- 
ly applying the law to them so considerable, as 
to make a trial before a Sessions Judge with 
the aid of assessors clearly more appropriate 
than a trial before a District Magistrate. L.B.R. 
(1893—1900). 219. 

{\\) — Temler of pardon by a District Magis- 
trate to an accomplice — Trial of the case by 
.the same Magistrate ~ Crim. Pro. Code U882), 
s- 337. — In Lower Burma, a District Magis- 
trate, who tenders pardon to an accused 
person and examines him as a witness under 
the provisions of s. 337, Grim. Pro. Code, can- 
not himself try the case. L.B.R, (1893-1900), 
.323. 

(12) — Crim. Pro. Code, Act X of 1872, ss. 295, 
296— Acquittal by Sessions Judge— District 
Magistrate's report to High Court . — A District 
^lagistrate has no power, under ss. 295, 296 of 
the Grim. Pro. Code, to report to the High 
Court a case which he considers as an impro- 
per acquittal by the Sessions Judge in an appeal 
from a conviction. A.VV.N. 1882, 135, 

(13) — Application for disclosure of name of 
informant. — Held that an application that the 
District Magistrate may be ordered to give up 
to the applicant the name of the person who 
supplied information which led to the appli- 
cant’s prosecution, would not lie. A.W.N. 
1887, 301. 

(14) — Poxoer of, to withdraw a maintenance 
case from a subordinate Magistrate . — S. 528, 
Grim. Pro. Code, applies to proceedings under 
s. 483, Grim. Pro. Code, and a District Magis- 
trate is, therefore, competent to withdraw such 
■proceedings from a Magistrate subordinate to 
himself. 5 P.R. 1905 Cr. (19 P.R. 1903, 25 
B. 179, 28 C. 709, R.). 

(15) — Reference under s. 346, Crim. Pro. 
•Code, 1898 — His powers to convict on evidence 
recorded by Die referring Magistrate, Crim. Pro. 
Code (15.98), ss. 346, 350. — Where a first-class 
Magistrate who heard a case was of opinion 
that the accused deserved a more severe punish- 
ment than he was competent to inflict, and 
•submitted the proceedings to the District 
Magistrate under s. 346, held, that the District 
Magistrate could not convict the accused on 
the evidence recorded by the first class Magis- 
trate, even though the accused waived their 
right reserved to them under proviso (a) to 
s. 850. 25 P.R. 1905 Gr. 

(16) — Reference under s. 349, Crim. Pro- 
Code, 1S98— Powers . — S. 349 governs the powers 

•of a District Magistrate to whom a case has 
been referred by a second class Magistrate for 
■awarding a severe punishment. 12 P.R. 1903 
Gr. : 10 P.R. 1881 Cr. 

(17) — Crim. Pro. Code {2861), ss. 427 ^ 434 — 
Illegality committed by mbordinate Magistrate 
— Duty of District Magistrate to refer case to 


District Magistrate — continued. 

High Court. — Where, on an appeal from acon- 
viction, the District Magistrate is of opinion 
that the Magistrate who tried the case had no 
jurisdiction to try it, and that an illegality has, 
therefore, been committed, he should refer the 
case to the High Gourt, under s.434, Grim. 
Pro. Code. He is not competent himself under 
s. 427, to annul the conviction and sentence, 
and direct the commitment of the accused. 
5B.H.C. Cr. 65. [D.. 7 B.H.C. 72 Cr.]. 

See Acquittal, u.b.r. (1892—1896), ii- 

— Withdrawal of case by— See ACT XI OF 
1874, s. 6,8 C.851. 

— Illegal practising by a pleader — Jurisdic- 
tion of District Magistrate to punish — See ACT 
xvni OF 1879, ss. 10, 32, 4 A. 375. 

—Trial by, of European British subject with 
a jury — Power of, to refer case to High Court 
on dissenting from verdict of jury — See ACT 
III OP 1884, s. 8 (6), 9 A. 420. 

See ACT XIII OF 1839. s. 7. Rat. Un. Cr. 
C. 849=='Cr. Rg. 16 of 1896. 

See BOM. ACT VII OP 1867, s. 16, Rat. Un. 
Cr. C. 478. 

See Bom. ACT 11 OF 1890, s. 53, 4 Bom- L. 
R. 459. 

See PUNJ. ACT IV OF 1872, s. 45. 9 P.R. 
1907 Cr. = 36 P.W.R. 1907 = 6 Cr. L.J. 379 
= 42 P.L.R. 1908. 

—Position of— See U.P. ACT XV OF 1833, 
s. 69, 8 A. 677. 

See ADDITIONAL DISTRICT MAGISTRATE, 
25 P.R. 1908 Cr. = 9 Cr. L.J. 104. 

See APPEAL, 5 B.H.C. Cr. 8. 

See CHARGE, 2 Weir 258. 

See COMMITMENT TO SESSIONS COURT, 9 
Bom. L.R. 225 = 5 Cf. L.J. 213, 15M.L.J. 373 
= 2 Cr. L.J. 774, Rat. Un. Cr. C. 899. 

— Jurisdiction of District Magistrate to 
transfer c.ase sent to him — See COMPLAINT, * 
B.H.C. Cr. 30. 

See Grim, Pro. Code (1898), ss. 10. 12, 32, 
M. 303. 

See Crim. Pro. Code (1898), ss. 10 (2), 12, 
528, 34 C. 913. 

See Crim. Pro. Code (1898), s. 17 (l) 
and (5), 13 M.L.J. 272. 

Sec Crim. Pro. Code (1898), ss. 30 and 
436, 60 P.L.R. 1904. 

—Powers of— See CRIM. PRO. CODE (1898), 
s. 104, 1 A.L J. 607. 

— Jurisdiction of District Magistrates to 
transfer proceedings to subordinate Magis^^ 
—See CRIM. PRO. CODE (1898), s. 107, 31 U-. 
350. 

— Power to transfer security case 
person residing outside district — See 
PRO. Code (1898), ss. 107 (2) and 192, 24 A. 

151. 
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District Magistrate — continued. 

— Whether District JIagistrate can cancel 
surety-bond accepted by subordinate Magistrate 
— See Grim. Pro. Code (1898), ss. 110 and 
125, 29 C. 455 = 6 C.W,N. 29K 

— District Magistrate’s power to cancel bond 
for keeping the peace — See Grim. Pro. Code 
( 1898), s. 125, 32 C. 948 = 9 C.W.N. 860 = 2 Cr. 
L.J, 550. 

— Power of, to take proceedings under s. 145, 
Grim. Pro. Code, after such refusal by subor- 
dinate Magistrate to act under same — See 
Grim. Pro. Code (1898), ss. 145 and 437, 29 
C. 242 = 6 C.W.N. 290. 

See Crim. Pro. Code (1893), ss. 193. 195, 
465, 471, 476, 9 Cr. L-J. 180=1 Ind. Cas. 220. 

— Only Magistrate to whom police are subor- 
dinate— See Crim. Pro. Code (1898), s. 195, 
6 O.C.l. 

— Power of — to order further enquiry — See 
Crim. PRO. Code (I898j, ss. 369, 437', 28 C. 
102 . 

See Crim. Pro. Code (1898), s. 417, U.B.R. 
(1892—1896), Vol. T, 47. 

See Crim. Pro. Code (1898). ss. 428, 437, 
439, 6C.L.J. 251=6 Cr. L.J.357. 

See Crim, Pro. Code (1898), s. 435, 3 Bom. 
L.R. 677. 

— Discharge of accused charged with an 
offence exclusively triable by Court of Session 
— Further enquiry — Powers of District Magis- 
trate and Sessions Judge — See CRIM. PRO. 
Code (1898). ss 435, 436, 437 and 532, 28 C. 
397 = 5 C.W.N. 574. 

See CRIM. PRO. Code (1898), ss. 435 (1 to 3), 
426, 439 (1 to 4), and 440, 4 C. 647. 

— Whether competent to order further en- 
quiry after revision dismissed by Sessions Judge 
—See Crim. Pro. Code (1898), ss. 435 and 
437, 4 O.C. 119. 

See Crim. Pro. Code (1898), ss. 435 (1, 2 
and 3) and 437, S.C. 88, Oudh. 

— Power to order commitment — See CRIM. 
Pro. Code (1898). s. 436, 26 A. 564 = A.W.N. 
1904, 125=1 A.L.J. 292, 

See Crim. Pro. Code (1898). s. 437, Rat. 
Un. Cr. O. 213, 12 A. 434. 

See Crim. Pro. Code (1898), s. 438 (1), 2 
Weir 664, 6 Bom. L.R. 1099. 

See Crim. Pro. Code (1898), s. 515, U.B. 
B. (1892—1396), Vol. I. 75. 

See Crim. Pro. Code (1898), s. 628 (1 to 3), 
Bat. Un. Cr. C, 34. 

— Power of District Magistrate to order fur- 
Jnor enquiry— See Further Enquiry, 2 L. 
B.R. 80. 

See Further Enquiry, 10 O. 268. 

See High Court, Superintendence and 
LOWERS op, 6 M.L.T. 233, F.B. = 9 Cr. L.J. 
192 = 19 M.L.J. 167 = 82 M. 220=1 Ind. Cas. 
228. 


District Magistrate — concluded. 

— ^Withdrawal of case by District Magistrate 
— See Magistrate, Jurisdiction of— 3 C. 
851. 

— Jurisdiction to try charge of murder— See 
Magistrate, Jurisdiction of, 5 C.P.L.R. 
Cr. 38. 

See Magistrate, Jurisdiction op, lO C. 
551, 18 C. 75, 2 N.W.P. 132. 

See Maintenance, 9 B. 40. 

See Pardon, 149 P.L.R. 1901. 

— Power of, to reconsider evidence or to direct 
now enquiry — See REFERENCE TO HIGH 

Court, i l.b.r. 3ii. 

See Reference to High Court, Rat. 
Un. Cr. C. 133. 

— Rcvisional powers of Sessions Judge and 
District Magistrate — See REVISION, 151 P.L. 
R. 1903. 

See Revision, Rat. Un. Cr. c. 499. 

— Power of, to order revival of proceedings 
against discharged accused — See Revival OF 
Criminal Proceedings, i C. 282 = 25 W.R. 
30 Cr. 

— Sanction by, as head of the police — Powers 
of the High Court — See SANCTION TO PROSE- 
CUTE, 27 A. 292 = 1 A.L.J. 597 = A.W.N. 1904, 
231. 

— Revocation of sanction by the Sessions 
Judge — Granting of fresh sanction by, validity 
of— See SANCTION TO PROSECUTE, 1 A.L.J. 
395. 

See SANCTION TO PROSECUTE, Rat. Un. 
Cr. C. 511. 27 C. 452 = 4 C.W.N. 594, 3 N.L.R. 
60 = 5 Cr. L.J. 432. 24 P.W.R. 1903 Cr. 

— Jurisdiction of, to make second enquiry 
against discharge in security case — See SECU- 
RITY FOR GOOD BEHAVIOUR, 6 O.C. 262. 

See SECURITY FOR GOOD BEHAVIOUR, 12 
C.W.N. 299 = 7 C.L.J. 177 = 35 C. 243 = 7 Cr. 

L. J. 146, 

See SECURITY TO KEEP THE PEACE, 12 
P.W.R. 1908 Cr.=7 Cr. L.J. 348. 

See SESSIONS JUDGE, JURISDICTION OP, 17 

M. L.J. 153 = 2 M.L.T. 24 = 5 Cr. L.J. 132. 

See TRANSFER OF CRIMINAL CASES, Rat. 
Un. Cr. C. 460, 8 C.L.J. 241, 11 C.W.N. 316 
= 5 Cr. L.J. 112, 2 L.B.R. 80. 

District Magistrate! Jurisdiction of. 

See BOM. REG. XII OF 1827, s. 19, Rat. 
Un. Cr. C. 490. 

See BOM. REG. XXI OF 1827, Rat. Un. Cr. 

C. 62. 

See SANCTION TO PROSECUTE, 19 A. 121. 

See Transfer op Criminal Cases, Rat. 
Un. Cr. C. 963. 


1791 


THE ALL INDIA DIGEST. 


1792 


District Magistrate and Collector. 

— Duties and responsibilities of — Executive 
acts, legality of. — The Magistrate and Collector 
of the district, being for most purposes the 
principal representative and administrator of 
the law in the eyes of the people of the District, 
a position of great power and great responsibi- 
lity, it is of supreme importance that his acts 
should be examples of equal justice, rigid 
impartialityand obedience to the law. 2 G.L.J. 
555 = 100. W.N. 82 = 3 Or. L.J. 169. [R., 10 

C.W.N. 322, 12 C.W.N. 727]. 

District Magistrate, Powers of. 

(1) — Pro. Code, ss. 192, 202, 203 and 
204 — Power of District Magistrate to interpose 
in trials before subordinate Magistrates, without 
transfer to his own Court. — Where the com- 
plaints were not made to the District Magis- 
trate, nor had the cases based on those 
complaints been withdrawn to his Court by any 
order, but they were in the Court of the Joint 
Magistrate, held, that the District Magistrate 
had no authority to interpose in the trial of 
these cases, and therefore could not direct 
judicial enquiry by another Magistrate before 
the issue of processes, so as to postpone the 
trials. Held, also, that it was very question- 
able whether such order could be passed, even 
if the cases had been withdrawn to his Court 
for trial. 27 C. 798. 

(2) — Criticising decision of a superior Court — 
Procedure where Sessions Court's decision may 
require revision. — It is irregular for a District 
Magistrate to criticise the decisions of a supe- 
rior Court. He should, if he considers that 
any decision of a Sessions Court needs revision 
by the Court of the Judicial Commissioner, 
take the necessary stops to get the Government 
Advocate to move the Court of the Judicial 
Commissioner to call for the case in revision. 
L.B.R. (1893-1900), 311. 

— Power of District Magistrate to revise 
order granting bail— 5ee BAIL, 22 B. 519. 

See Further Enquiry, 6 M.L.T. 157. 

— Whether District Magistrate can refer to 
High Court on rejection of appeal by Sessions 
Judge— See REFERENCE TO high Court, 
18 C. 186. 

See Reference, S Cr. L.J. 161 = 1 S.L.R. 
40 Cr. 

See Sentence, Rat. Un. Cr. C. 131. 

District Municipal ImproTementa Act. 

See Ben. Act III op 1864. 

District Municipalities Acts. 

See ACT XXVI OF 1850. 

„ Ben. act III OF 1864. 

„ Ben. Act V op 1876. 

„ Ben. Act III of 1884. 

„ Bom. Act VI of 1873. 

„ Bom. act n OF 1884. 

Bom. Act ni of 1901. 

Bur. Act xvn of 1884. 


District Municipalities Acts — concluded. " 

See Bur. act III OF 1898. 

„ C. P. ACT XI OF 1873. 

„ 0. P. Act XVIII OF 1889. 

„ MAD. ACT X OF 1865. 

„ MAD. ACT III OF 1871. 

„ MAD. ACT IV OF 1884. 

„ Mad. Act III of 1889. 

„ Mad. act III of 1897, 

„ Pun. Act IV of 1873. 

„ Pun. act XX OF 1891. 

„ U. P. act VI OF 1868. 

„ U. P. ACT XV OF 1873. 

„ U. P. act XV OF 1883. 

„ U. P. act I OF 1895. 

„ U. P. act I OF 1900. 

District Municipalities Amendment Act. 

. See bom. act II OF 1834. 

„ Mad. act III of 1397. 

„ U. P. act I OF 1895. \ 

District Munsiff. 

See Grim. Pro. Code (1898). sb. 426, 439 
(1 to 4), 440 and 476, A.W.N. 1382, 92. 

District Police Act. 

See BOJI. act VTI OF 1867. 

„ Bom, act IV of i890. 

„ MAD. ACT XXIV OF 1859. 

„ Mad. Act I of 1885. 

District Registrar. 

—Complaint to District Registrar— 5ee 

Sanction TO Prosecute, 2C.L.J. 619-io 
C.W.N. 222 = 3 Cr. L.J. 112. 

Disturbance. 

— What constitutes — See PENAIi CODE, 
s. 296, 1 Weir 259. 

Divisional Magistrate. 

— Crtm. Pro. Code (7861), ss. 273, 277 
192, 349 of the Code of 189 S)'-Referfnce to D%i^ 
sional Magistrate under s. 277 — duty. 4 
a case referred to a Divisional Magistrate unde 
g. 277, be is bound to form bis own judgi^n® 
and pass sentence. 2 Weir 424 = 5 ll.n. 

43. [F.. 2 Weir 424). 

4 

Division Bench. 

See High Court, Jurisdiction of. 

See act xvni OF 1879. s. 36. A.W.N. 1908, 
279 = 6 A.L. J. 22 = 31 A. 59 = 9 Cr. L.J . 59. 

See Full Bench, 2 A. 218. F.B. 

See High Court, Jurisdiction op, 23 C. 
532. 

See Letters Patent (Allahabad), I9w» 

2 N.W.P. 117, F.B. 

See Reference, 15 B. 452. 

See Review, Rat. Un. Cr. C. 791. 
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Divorce. 


— Divorce on mere caprice of There is 

no right of divorce on the mere caprice of a 
Burman Buddhist husband or wife. L.B.R. 
(1872—1892). 391. 

See Husband and Wife, 7 B. 180. 

See Maintenance, 5 A. 2-24, 5 A. 226, 15 
A. 143, 19 A. 50 = 16 A.W.N. 173, 5 C. 553 = 5 
O.L.R. 21, SC. 736 = 11 C.L.R. 237. 19 W.R. 
73 Cr.=10 B.L.R. Ap. 33, 1 L.B.R. 19. 

See Penal Code, s. 494, 6 B. 126. 

Document. 


Making of document, meaning — See PENAL 
Code, s. 464, 7 C. 352 = 8 C.L.R. 572. 

See PENAL Code. s. 477, 12 M. 148 = 1 Weir 
533. 1 Weir 552 = 7 M.H.C. App. 26. 

Document. Inspection of. 

See Inspection of documents. 

Document, Production of. 

See Contempt of Court. 12 B. C3. 

Double Conviction. 


See Conviction. 

(1)— Penal Code, ss. 171, 474 — Convictions 
under both sections — An accused should not 
be convicted both under s. 471, I.P.C., for using 
certain forged documents, and under s. 474 for 
having the same documents in his possession. 
6N.W.P. 39. lAjjpL, G N.W.P. 293 ; cited, 
111 P.L.R. 1901 = 14 P.R. 1904 Cr.] 


(2)— Penal Code, ss. 3S0 and 215 — Double 
conviction for theft and receiving illegal gratifi- 
cation for the restoration of stolen property, 
validity of—Crim. Pro. Code {1808), s. 285.— A 
man committed a theft of bulls, was in posses- 
sion thereof and afterwards received illegal 
gratification from the owner of the bulls under 
the pretence of getting back the stolen bulls 
and did return the stolen bulls to the owner. 
Ho was convicted of offences under ss. 380 and 
215 of the Penal Code. Held per FOX, C.J., 
and Hartnoll, J., that the convictions both 
for theft and the receipt of illegal gratification 
were illegal, inasmuch as, a man who is con- 
victed for the latter offence cannot bo said to be 
guilty of the former offence, because ho would 
not hand himself up to justice, for the offence 
of theft. Ho can bo charged alternative!}’, 
either with the offence of theft or receipt of 
illegal gratification or only with theft or receipt 
of illegal gratification as tho case may be. Per 
Irwin, J., cotitra : — A thief, who returns the 
rtolen property in consideration of a payment, 
IS legally liable to a double conviction under 
ss. 379 and 216, Penal Code, although such 
Mnviction may be opposed to natural justice. 
In such oases, although the double convictions 
be legal, double sentences are improper 
and unjust. 14 Bur. L.R. 67. 

Act XI OP 1878. s. 19 (e), 3 L.B.R. 


See Act XXH op 1881, ss. 39 and 41. L.D 
R. (1872—1392), 850. 
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Double Conviction — concluded* 

See BUR. ACT I OF 1899. ss. 11, 12. 1 L.B. 
R. 178. 

— Where offence made up of parts — See 
Penal Code. ss. 71. 379 and 457, Book Cir. 2 
of 1864, Oudh. 

See Penal Code, ss. 379 and 129. L.B.R. 
(1893—1900), 633. 

Doubt. 

— Lenient sentence when accused's guilt doubt- 
ful.--A Magistrate in doubt as to the guilt of 
the accused should not compromise his doubts 
by passing a lenient sentence. His best atten- 
tion muse be given to the question whether the 
doubt, after a consideration of all tho evidence, 
is a reasonable doubt. L.B.R. (1893— 1900)* 
198. 

Dramatic Performances Act. 

See Act XIX OF 1876. 

Drunkenness. 

See Unsoundness of mind, 29 c. 493 = g 

C.W.N. 506. 

Dumb Person. 

See Deaf and Dumb person. 

Dunlop's Proclamation. 

Sec Khoti Khasgi Land, 18 B, 670. 
Duress. 

(1) — Imprisonment — Avoidance of contract . — 
In England, the more fact of imprisonment is 
not deemed sufficient to avoid an agreement 
made by one who is in lawful custody under tho 
regular process of a Court of competent jurisdic- 
tion, whore no undue advantage is taken of the 
situation of the party making tho agreement. 
But in a country in which there is no settled 
system of law or procedure, and where tho 
Judge is invested with arbitrary powers, 
imprisonment may in itself amount to duress 
such as will avoid a contract entered into by 
the prisoner with the view of obtaining release, 
1C. 330. 

(2) — Contract made under threat of criminal 
complaint. — Where a defendant pleads that a 
contract was executed under compulsion and 
intimidation, it is not sufficient for him to- 
prove that it was executed from fear of a crimi- 
nal complaint, as that might have been a proper 
fear, and not simply a bodily fear imposed on. 
him, in order to his doing that which ho would 
not of his own free will have (lone. 11 W.R. 314. 

Dying Declaration. 

See Evidence. 

See Evidence Act. 

{\)— Evidence Act, s. 33— Deposition— Proof 
of dying declaration— Crim. Pro. Code {1882), 
s. Where the dying declaration of a 

deceased person taken down in writing by a 
Hoad Constable is admissible in evidence under 
s. 162, Crim. Pro, Code, the proper course is 
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Dying Declaration— concluded, 

to put in the document itself and have it form- 
ally proved by that officer and not to allow him 
CO give evidence orally as to its purport. The 
deposition of a Constable which was taken by a 
committing Magistrate and was admitted in 
evidence at the trial before the Court of Ses- 
sions, under s. 33 of the Evidence Act. should 
be placed with the Sessions record like the 
deposition of the Civil Surgeon, and formal 
evidence of the circumstances that rendered the 
deposition admissible under s. 33 should be 
recorded. 7 C.P.L.R. Cr. 14. 

j 2 ) — When what purports to be the dying 
declaration of a deceased person is not taken 
down by the committing ^lagistrate, it cannot 
be admitted in evidence without proof or solemn 
affirmation that the deceased person actually 
made such a declaration. S.C. 29, Oudh. 

Easement. 

(D—Crini. Pro. Code ilSSU), s. 147.— The 
right to restrain another from exercising ordinary 
proprietary rights over his own land, by refrain- 
ing from cutting a bund, which will have the 
efiect of giving a liberal supply of water to his 
land, is of the nature of an easement different 
from ordinary rights of owners of land. To 
obtain such an order under s, 147 of the Code, 
persons claiming such right must satisfy the 
Court on the existence of such right- Quare ; 
— Whether the proviso to s- 147 applies to a 
case of this kind. 11 C. 52. [i?., 2 P.R. 1903 
Gr., 29 M. 97 = 15 M.L.J. 394 = 3 Cr. L.J. 
31], 

(2) — Scope of the term. — The Legislature of 
this country has not used the term “ easement” 
in the restricted sense in which it is used in the 
English law so a? to exclude profits a prendre. 
23 G. 55. 

See Dispute as to possession of im- 
moveable PROPERTY, 23 C. 557. 

See Penal Code, s. 425, Rat. Un. Cr. C. 
387. 

EaseroentB Act. 

See ACT V OP 1882. 

Eastern Bengal and Assam Act. 

See BEN. ACT II OF 1907. 

Eoolfisiastical Jurisdiction. 

— Exercise of— Sec Jurisdiction of Crimi- 
nal Courts, 8 M. 140 = 2 Weir 249. 

Ejectment, Suit for. 

— Reasonable notice to quit — Criminal proceed' 
ings cannot constitute notice to quit. — A ten 
days’ notice to quit is not sufficient for the 
maintenance of an ejectment suit against a 
yearly tenant. (2 Cal. 146, followed.) [R., 12 
G. 82.} Criminal proceedings, under s: 530 of 
the Grim. Pro. Code (X of 1872), cannot con- 
stitute a notice to quit in an ejectment suit. 

389. 


Ejusdem Generis. 

See Grim. Pro. Code, ss. 179, 222, 235 to 
239, 531, 537, 18 P.W.R. 1908 Cr. =8 Or. L.J. 
75. 

Embankment. 

See Ben. Act II of 1882, ss. 6 and 80, 
11 C. 570. 

Embankment Act. 

See Ben. Act II of 1882. 

See Bur. Act XIII of 1377, 

Emigration Act. 

See ACT XXI OF 1883. 

Emigration of Native Labourers Act. 

See ACT XIII OF 1864. 

Empowering Revenue Officers to summon 
Witnesses Act. 

See Mad. act hi of 1869. 

Enerpaebraent. 

( 1 ) — Cantonment Rules, Rule 59 (5) — .L’n- 
croachvient — Declaration — Sanction by Commit- 
tee, if e^iough, — Before a person can be convicted 
under Rule 59 (3) of the Cantonment Rules 
for encroachment on the public road, it is n^ 
cessary that the Cantonment Magistrate, with 
the sanction of the Cantonment CoiMittee, 
should have made the declaration specified in 
the rule. The omission to make it cannot be 
cured by a sanction given by the CommittM 
after the trial. Rat. Un. Cr. C. 505 = Cr. Bg* 
19 of 1890. 

(2) — Prosecution for encroachment on grazing 
grounds — Report of Revenue Officer — Procedure 
to be adopted by Magistrate in trial — Ignora^ 
of fact, good grou)id of excuse. — The Grim. Pro- 
Code does not place the reports of Revenue 
Officers on the same footing as those of Pouce 
Officers. In taking cognizance of an offenM 
on the report of a Revenue Surveyor, the 
Magistrate must proceed either under cl, {a} or 
under cl. (c) of s. 190, sub-section (1), of the 
Grim. Pro. Code. If he proceeds under cl. {a), 
he must examine the complainant tborongniy 
and ascertain from him the full particulars o 
the complaint and all necessary details. Toe 
Magistrate can proceed under clause (o) only 
if he is specially empowered to do so and he is 
then bound by the imperative provisions oi 
s. 191 of the Code. Before issuing proc^, the 
Magistrate should endeavour to ascertain wn^ 
ther the grazing ground has been finally dem^ 
cated and whether its boundaries are denneo 
by visible marks or are otherwise well 

A plea of the accused that he did not kno 
that the land which he cultivated 
grazing ground is a good ground of . 

Tho statement of the accused is not 
hut the plea must be investigated. 2 u.o 

311. 

See Penal Code, ss. 268, 290, 7 M.L.J- 
95. 
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Engineer. 

See Public Servant, 6 B.H.C. Cr. 64. 

English decisions. 

Setf-BAIL, 13 O.W.N. 43 = 36 C. 166 = 9 Cr. 
L.J. 375=1 Ind Gas. 738. 

—Applicability of — See FALSE EVIDENCE, 

7 A. 44. 

English Law. 

—EnglisJi cases on evidence^Applicability to 
Tndia. — Though, as the rules of evidence which 
were in force at the passing of the Evidence 
Act, were repealed, the English decisions on the 
subject cannot be regarded as authorities, they I 
may still serve as valuable guides. 9 B.H.C. 
338. 

See OULP.\BLE HOMICIDE, 1 Weir 288. ! 


Enquiry — concluded. 

-Delegation- of functions to a subordinate 
omcer to inquire into sufficiency of securiU — 
See Grim. Pro. Code (1898), ss. no and ]18 
27 A. 293 = 1 A.L.J. 001 = A.W.N. 1904, 23]. ‘ 

I 

“Recording evidence in inquiry as to the 
fitness of surety— C rim. Pro. Code fl898) 
s. 122. 26A. 371 = A.W.N. 1904, 52. 

^ — Enquiry by Magistrate of case triable by 
Court of Sessions — Anni^ling conviction — Com- 
mitment on the same evidence — See M \GIS- 

tr.\te. Jurisdiction of, 2 a. 9io. 

See Restoration of Property 4 L r 
R. 229 = 7 Cr. L.J. 490. 

Enticing. 

See Abduction, i w.R. Cr. 45. 


— Applicability of — See EVIDENCE ACT, 
ss. 11, 167, 16 B. 414 and 19 B. 749. 

See Defamation, 19 B. 340. 

— Applicability oi—See ‘FALSE EVIDENCE, 
1 Weir 156 = 4 M.H.C. 51.' 


See Theft, l Weir 407. 

Englishmen. 

— Englishmen and Indians constitute two 
separate classes— 5ec 14 P.W.R. Cr. 1907 = 5 
Cr. L.J. 439 = 2 M.L.T. 272 = 10 P.R. 1907 Cr. 

Enhancement of sentence. 


See Sentence. 


— Enhancement of sentence. — Before a Ses- 
sions Judge or a Magistrate refers a case to the 
High Court for an enhancement of sentence, he 
-should satisfy himself that there is trustworthy 
evidence of the facts which he considers call for 
a severer punishment. L.B.R. (1893 — 1900), 5. 

Enquiry. 

See Further Enquiry. 

See Investigation. 

See LOCAL Enquiry. 

— By a registrar's clerk — See ACT III OF 
1877. 8. 92. 23 W.R. Cr. 55. 

— Under Legal Practitioners’ Act if a judicial 
■proceeding — See ACT XVIII OP 1870, 6 M. 252 
=«1 Weir 116. 


See Court, 12 B. 36. 

. Crim. Pro. Code (1898), ss. 4, 145 and 
3M. 13 C.W.N. 420 = 9 Cr. L.J. 278=1 Ind. 
Oas, 336. 

I 

^^vestigation in a case under s. 145, I 
Whether an, in a. Criminal Court — See CRIM. : 
^RO. Code (1898), ss. 4. d. (*), 146 and 626. 

28 0. 709 = 6 O.W.N. 749. 

* ilf Grim. Pro. Code (1898). ss. 4, 476 28 
A. 89-A.W.N. 1906. 196 = 2 A.L.J. 717 = 2 Cr. 
L.J. 464. 


Aa to sufficiency of surety, by whom to be 
SS* Grim. Pro. Code (1898), ss. no 
lie , -26 A. 272*A.W.N. 1903, 86. 


Enticing away Married Woman. 

See Penal Code, ss. 497, 498. 

Code, s. 300 — Enticing atvay 
minor girl with intention of seducing her to illicit 
intercourse^OSence committed in Native State 
—Trial in British territory without certificate 
from the Political Agent— Objection taken too 
late. — The accused enticed away a married girl 
under the age of 16 years from the house of her 
father, where she was temporarily staying in 
vhc dominions of the Maharaja of Kashmir. 
The accused took her to various places and was 
ultimately captured while asleep with her in 
the same cot at a village near Gujarat, in the 
British territory. Although the girl was made 
to leave her home on a deceitful message, she 
was persuaded to go away with the accused. Her 
subsequent movements were not against her 
will but with her consent due to the persuasions 
of the accused. The accused also induced her 
to file a petition at Guzarat to the effect that 
she was without a guardian and was going to 
settle there in order to practise prostitution 
and to make a similar statement at the Sadar 
Thana. He also rented a shop for her in order 
to carry on prostitution. Ho was convicted 
under s. 3C6| I.P.C. Upon the hearing of the 
appeal against the conviction, it was contended 
on his behalf that the offence having been 
committed in Kashmir territory, the trying 
Jlagistrate had no jurisdiction to enquire into 
it without a certificate by the Political Agcn 
for the Kashmir State. Held, by the Full 
Bench, that the objection was made too late 
and was at all events not fatal to the conviction 
which was accordingly maintained. 21 P L R 
1902, F.B. (35 P.R. 1888 Gr., 11 P.R. 189C 
Cr., A.W.N. 1884, 85, 19 A. 109, 13 M. 423. 19 
C. 667. 5 C.W.N. 866, B.). 

(^)— Penal Code, s. 49b— Enticing away a 
married teaman — Jkanjrara tharriages valid in 
the Kangra District— Divorcing and selling a 
wife illegal — No offence in the absenOe of lawful 
marriage. Held, that a complainant is iiir 
competent to prosecute another man under 
8. 498, Penal Code, for enticing away a woniaot 
unless he establishes that ho is her lawful 
hOTband. Jhan jrara (Chadar Aadaii) marriage 
with a widow is no doubt valid according tg 
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Enticing away Married Woman— concluded. 

the custom prevailing generally in the 
Kangra District, but there is no custom (and 
even if there be any, it cannot be enforced) 
allowing a husband to divorce and sell his wife 
to another on receipt of pecuniary compensa- 
tion. Such a connection between the woman 
and the purchaser does not create any legal 
relationship of husband and wife which can be 
recognised by any Civil or Criminal Court. 22 
P.W'.R. 1909 Cr. 

(3 ) — Penal Code, s. 498— Enticing away a mar- 
ried woman — Crim. Pro. Code (Act V of 1896), 
$. 345 — Compounding cf offence before Police . — 
The complainant, a man of some 50 years of 
age, had a wife of some 16 years of age- On 
2iid September 1907, he brought a case against 
one K and his mother, under s. 498, I.P. Code. 
On the 18tb January be compounded the case. 
On the 18th December 1908 he instituted a 
case against the present petitioner under 
ss. 497, 498 and 363, I.P.C., asserting that, on 
1st February 1908, the petitioner had taken 
awav his wife and child after removing the 
hinges of her door. In the proceedings that 
ensued, he stated that his wife had left him 
in his absence, and simply mentioned his sus- 
picions that petitioner had got hold of the 
woman through the agency of the third person. 
On the 18th M^rch 1909 a compromise was 
effected before the Inspector of Police, when the 
case was under investigation by the police, and 
the same was withdrawn. On 7th !May 1909 
the complainant asserted that ho had been 
forced into the compromise and wished to go 
on with his case against the petitioner. The 
Magistrate ordered a warrant to be issued 
against the petitioner for an offence under 
8. 498, l.P.C. Held, that, as the offence had 
been compounded, the proceedings before the 
Magistrate wore ultra vires. That, as to the 
charge of kidnapping, it was impossible under 
the circumstances of the case to prove it. 22 
P.L.R. 1910 Cr. 

(4)— Penaf Code. s. 498— Enticing away 
married woman— Evidence of marriage . — In 
order to sustain a conviction under s. 498, 
I.P.C., it must be strictly proved that the 
woman said to have been enticed away was 
married to the complainant. A.W.N. 1898, 
186. [R., 31 B. 218=9 Bom. L.R. 143 = 

5 Cr. L.J. 164]. 

See ADULTERY, 5 M.H.C. App. 22. 

See Compounding Offence, l M. 191. 

Epidemic Diseases Act. 

See ACT in OF 1897. 

Erratum. 


— In Circular No. 19, dated 21st July, 1863 . — 
S. 67 may be substituted for s. 367 in para 4 of 
Circular No. 19, dated 1st July, 1863, the latter 
figure being a clerical error. 6 W.R. Cr. 
Clr. 1. 

Error. 

See Charge, 15 M.L.J. 224=2 Cr. L.J. 
381. 


Escape from lawful custody. 

See PENAL CODE, ss. 223-226. 

(1) — Escape from lawful custody— Penal 
Code, s. 223. scove of — Arrest under civil pro- 
cess.— S. 223 cf the Penal Code applies only to 
cases, where the person, who is allowed to 
escape, is in custody for an offence, or has been 
committed to custody, and not to cases where 
such person has simply been arrested under 
civil process. 12 C. 190. 

(2) — Penal Code. ss. 224 and 226— Essential 
of the offence under s. 226 — Escape while under- 
going sentence of transpoi'tation. — To consti- 
tute an offence under s. 226, it is essential 
that the convict should have been actually sent 
to a Penal Settlement and have returned before 
bi^ term of transportation had expired or been 
refiiitted ; but where a prisoner escapes from the 
custody of the police, when under sentence of 
transportation and whilst on his way to undergo 
such sentence, held, that the accused was 
punishable under s. 224 and not under s. 226. 
1 Weir 213 = 4H.H.G. 152. 

(Z)— Penal Code, s. 224—* Offence,*' meaning 
of — What facts to be proved. — The word ‘offence 
in “ whoever escapes from any custody, m 
which he is lawfully detained for any such 
offence ” is any offence, with which the accused 
is charged, or of which he has been convicte^ 
The question, whether he is guilty of such 
offence, is immaterial. The facts to be 
are that he was charged with an offence, that 
be was lawfully detained in custody for ^at 
offence, and that he escaped from that custody- 
3 L.B.R. 221=4 Cr. L.J. 389. 

(4)— Penal Code, s. 225-B— Escape from 
custody — Unlawful detention ^Liability. In 
order to obtain a conviction under s. 225-B ot 
the Penal Code, it is necessary for the prosecu- 
tion to prove that the custody from which the 
accused escaped was a lawful custody* i.e., that 
the accused person was lawfully detained. * 
L.B.R. 103 = 7 Cr. L.J. 74. 


(5)— Penal Code, s. 224— Meaning of temr 
**any such offence" — Arrest for cognisable offen^ 
— Escape from lawful custody . — The words »o 
any such offence in s. 224, Penal Code, mean 
“ for any such offence with which a 
charged or of which he has been convicted. 
Therefore, it is an offence for a person to esca^ 
from custody after he has been lawfully ' 
ed on a charge of having committed an offen^* 
although he may not be convicted of such 
offence. If a person is lawfully arrest^* • ® 
subsequent detention of that 
lawful, even if be may not be convicted <» t^ 
offence for which be was arrested, 28 C. Z5»— 
5 C.W.H. 289. IB., 3 L.B.R. 221]. 


(6 ) — Apprehension without warrant Pena^ 
Code. $. 224 —If a person apprehended on » 
charge oi a cognizable offence escapes 
lawful custody, the ciroamatince that a 
petent Court determines his offence to 
than that with which he has been * :f 

not affect his liability to punishment, d 
charged with a non-cognizable offence. 
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Escape from lawful custody— continued. 

^lice officer arresting him without warrant 
does not have him in lawful custody, and his 
escape is not punishable under the Pen.al Code 
s. 224. 24 W.R. Cr. 45. 

(7)— Penal Code, s. -''LawfulUj detained 
tn custody, ” construction o/.—In construing 

** detained in custody ” in 

s. 224, regard must be had to the nature of the 
custody itself as well as to the circumstances 
under which the authority to arrest and keep 
in custody arises. Detention in stocks of a 
persooi who is not so sentenced for any offence, 
but who is detained in that manner simply as 
a convenient mode, is not legal custody. 1 
Weir 199. [if.. 5 M. 22 = 1 Weir 200J. 

, (8j— Grim. Pro. Code (1882), $. l67~Detention 
%n c^istodu — Escape from custody owing to ncgli- 
gen^ of police officer—Penal Code, ss. 222 and 
223. A complaint by a private person was 
presented to a Magistrate that a certain person 
was concerned in a murder, and the Magistrate 
arrested him, and, after hearing the complain- 
ant and such person, sent him to the Suporiu- 
^ndent of the Police. He, in turn, seut him 
to a Sub-Inspector. Held, that the Magistrate’s 
Order might be held to have been passed under 
€• 167, Criin* Pro. Code, and the Sub-Inspeotor 
was bound to detain him in custody, until re* 
leased by due course of Jaw, and that he was 
guilty of an offence under s. 222, I.l’.C., by 
*^®f»l>geutly suffering him to escape from his 
custody. 6 A. 129. 

Code (1882}, ss. 55, UO, 117, 
*lo Order requiring security for goad bchavi- 
^^^^^<iture of Oic order — Arrest of person — 
Penal Code, ss. 40,224,225.— \ person required 
o furnish security for good behaviour is. not 1 
charged with an offence within the meaning of 

‘C. Therefore, if such person, with 
the help of others, evades and resists his ap- 
prehension under s. 55. Grim. Pro. Code, and 
escapes, no offence made punishable by s. 2*24 
or 8. 225, I.P.C., is committed by him. 7 A. 

IF., i) A. 452J. 

Penal Code, ss. 224, 411— Escape from 
tody Thief arrested by private peison with 
^ssmion of stolen properly — Legality of the 
■arresf.— The retention by the thief of tlie stolen 
property is not an offence within the meaning 

Ki if* 1^^^’ Whore a private person, whose 
Duuock was lost, traced the bullock to the 
oouso of the accused, who was the actual thief, 

made him over to the police 
from whoso custody he escaped, held. 
Chat the arrest was not lawful, as the offence 

committed in the presence of 
me ptivhte person arresting him, and, th'br^ore, 

Che (mstody being illegal, his escape was not 
*n offence under s. 224. Where a qualified 
I^rson having made an arrest and handed over 
arrested to the custody of an agbnt, 
uoh eu^ody continues to be, what it was origi- 
^7 custody. 23 A. 266. [ft., 29 A. 

A. a72 = A.W.N. 1906. 62=3 Cr L.J. 247 = 3 

A.W.N. 1907. 179 = 29 A. 575 
-o Cr. L.J. 10 = 4 A.L.J. 483J . 


Escape from lawful custody — continued. 

(ll)— Penal Code. s. 225-B— Escape from 
custody— Defaulter for payment of Governmoit 
levenue Rules of Board of lievemie, rule .9, 
cl. (2) — Land Revenue Act (III of ivui), ss. 14-/, 
143, 149 . — The use of the word " ordinarily” in 
rule 9, cl. 2, Rules of the Board of Ptevenue, 
relating to the recovery of arrears of revenue, 
shows that the intention of the Board was that 
m every case process should issue against the 
lambardar in the first instance, but that occa- 
sion may arise when it is found expedient to 
issue process in the first instance against the 
defaulter. Under s. 142, Land Revenue Act. 
all the proprietors are jointly and severallv 
responsible to Government for revenue, and 
‘ the arrciirs may be realised, under s. 140. by 
I the arrest and detention of the defaulter, as 
defined in s. 143. The writ of demand and 
the writ of arrest and detention may issue 
simultaneously against the defaulter; the words 
of s. 14C, Land Revenue Act, are wide, and 
there is nothing to limit the order in which 
they should issue. Hence, where a co-sharer 
had made default in the payment of Government 
revenue and under a writ of detention was 
^nfined in the lock-up wherefrom he escaped. 
held that he was guilty of an offence under 
s. 225-B, Penal Code. 7 A.L.J. 21. 

(12) — Warrajii in execution of decree— 
Escape from custody —Indian Penal Code, 

S. 174 of the Indian Penal Code doe.s 
not apply to the case of a defendant escaping 
from custody under a warrant in execution of 
a decree of Civil Court. 1 B.H.C. Cr. 38. 

(13) — Escape from custody under a warrant 
in execution of the decree of a Civil Courtis 
not an offence punishable under s. 174 1 P.C. 

27 P.R, 1870 Cr. 

U4) — A person escaping from custody under 
a warrant in execution of the decree of a Civil 
Court is punishable under s. 174. A revenue 
defaulter escaping from the custody of peon is 
punishable unders, 186, I. P.C. 1 P.R. 1871 Cr. 

(15) —. Convict escaping from custody— Trial 
tn the dtstrtct in which he escaped.— A cons ict 
escaping from custody must be tried for that 
offence in the district within which bo escaped ; 
a i^Iagistrate of another district has no jurisdic- 
tion to try him for the offence. 1 B.H.C. 139 Cr. 

(16) Penal Code, s. 223 — Escape from 
custody of village policeman.— A village police- 
man is nowhere required or authorized to take 
charge of convicted prisoners ; hence, if a con- 
victed prisoner escapes from his custodv, the 
village policeman is not guilty of an offence 
under s. 223, I.P.C. 1 Bom. L.R. 349. 

(17) Penal Code, s. 224 — Escape from 

custody of -AUage watch-man— Grim. Pro. Code 

(187i!)sS. Village Talayari^nd Totti are not 
Police Officers. Escape from their custody by 
a person wanted by the Police on a charge of 
theft is not an escape from lawful custody, if 
the offence of theft is not committed in the 
presence of either of them. 6 M. 22 = 1 Weir 

200. ID., 1 Weir 200=11 M. 480 = 1 Weir 201 

= 17 M. 103). 
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Escape from lawful custody-continued. 

(IS)— Escape Jrovi custody while being taken 
before Magistrate— Penal Code, ss. 224 and 
225- A, convictions under . — A person, who escap- 
ed from custody, while being taken before a 
Magistrate for the purpose of being bound over 
for good behaviour, cannot be convicted under 
s. 224 or s. 225-Aof the Penal Code. 8 C. 331 = 
10 C.L.R. 290. [F., 7 A. C7 = 4 A.W.N. 267]. 


Escape from lawful custody — continued. 

by the irregularity, [B.. 83 P.L.R, 1901 = T 
P.R. 1901, 27 C. 839 = 4 C.W.N. 656, F.B.] It 
is not necessary that the custody from which a. 
person is rescued should be the custody of a 
police officer to support a conviction under 
s. 225 of the Indian Penal Code. It is suffi- 
cient that the custody is one authorised by 
law. 11 M. Wl = l Weir 210. 


(19 ) — Penal Code, s. 2‘U— Arrest of a person 
under the belief that he was an o^ender — .^Ic- 
quittal — Escape . — A person arrested by a police 
constable under the belief that he was a man 
who had been charged with an offence, escaped 
from custody. He was subsequently brought 
to trial, and acquitted on the ground that he 
was not the person who was charged with that 
offence, but was another person bearing the 
same name as the real accused person. Held, 
that he was not liable to punishment under 
s. 224. Penal Code, for his escape from police 
custody, as he was not lawfully detained for 
anv offence. 21 C. 337. [D., 5 C.W.N. 289 = 

28 C. 253; R., 3 L.B.R. 221]. 

(20) — evim. Pro. Code {Z69S), ss. 56 and 80 — 
Arrest in accordance with an order in writing 
under s. -56 — Police Officer making the ar-rest, 
whether bound to notify the authority of arrest. 
— S. 80 should not be extended to an arrest 
made by tbe police on au order in writing under 
s. 56 so as to require that any information 
must be given to the person arrested in order to 
make it an arrest w'arranted by law. The order 
in writing is an authority to a subordinate 
police officer to make an arrest which the supe- 
rior police officer, if present, could himself 
make on his own responsibility. It may be 
desirable or even obligatory that, if called upon, 
the police officer making such an arrest should 
show the person arrested the authority under 
which he is acting ; ^ut to hold that he is bound 
to do so before he can properly arrest and de- 
tain in custody such a person so as to make the 
arrest and the detention lawful, would be to 
extend the law beyond what the Legislature 
has thought proper to declare it. 27 C. 320 = 4 
C.W.N. 311. 

(21) — Crim. Pro, Code (1898), s. 79 — Warrant 
of arrest, without endorsement of any narne , — 
Under the terms of s. 79, the endorsement 
should be regularly made by name to a certain 
person in order to authorise him to make the 
arrest. If not, the person resisting the arrest 
and escaping is not liable to be punished under 
8. 224, I.P.C. 4 C.W.N. 85, 

(22) — Crm. Pro, Code^ ss, 59, 239, ,585 and 
537 — Joint trial of two cases of theft and res- 
cuing from lawful custody the person accused of 
theft — Penal Code, s. 225 — Nature of custody to 
support a conviction under. — Where a person 
was charged with theft and two others were 
charged with rescuing the former from lawful 
cust^y and tbe Magistrate tried both the cases 
together and convicted all the accused in one 
trial, held that, although it was irregular toi 
t^ both cases together, t^he gecused, under the 
circumstances of the case, were'not prejudiced 


(23) — PenaZ Code, s. 224— Arrest by private 
person 07i suspicion of theft— Accused handed 
over to village servants — Escape — Liability to 
puriishment — Crim. Pro. Code (1882), s. 52.— 
The intention of ?. 59. Crim. Pro. Cede, is to 
prevent arrest by a private person on mere 
suspicion or information and not to impose on 
him the obligation of taking the party arrested 
in person to a police station. Where an ac- 
cused person was arrested by a person in whose 
view the offence of theft was committed 
was handed over to the Village Magistrate, who 
sent him in the custody of two village servants 
to a police station, and the accused escaped on 
the way, held, that the accused was guffty ^ 
an offence under s. 224, Penal Code. 11 

= 1 Weir 200. [F., A.W.N. 1907. 179 = 29 A. 
575 = 6 Cr.L.J. 10 = 4 A.L.J. 483 ; ^-l^ M- 
103 = 1 Weir 201, 21 A.W.N. 77 = 23 A. 266J. 

(24) — Penal Code. s. 224— Escape from the 
custody of a Village Magistrate— Madras m- 

XI of 1826, s. 5.— By s. 5. Reg. XI of 1816. 
heads of villages are authorised and directe 
to apprehend all persons charged with cocomi 
I ting crimes and to forward them to the 

officer of the District. Where a Person, wno 
had been apprehended on a hue and cry bei g 
raised as he was running away after committing 
I a robbery, was handed over to tbe Village Magi 
tratc and was by the latter placed in charge 
the taliynries for detention till next morning, 
when he was to be taken to the police^ 
and the person escaped in tbe meanwhile 
the custody of the taliyari, held, that , 
cused was rightly convicted of an offence 
s. 224, Penal Code, inasmuch as the arrest 

l^al. 17 M. 103=1 Weir 201. 


(25) — PenaZ Code, s. 224-Accused Wt 
uarded— Escape.— Where a person who ^ 
ecally arrested for ajx offence,, was left un^ 

d, the police officer, in whose cust^y 
,ccused was, having absented hims^f 
ninutes, and escaped, held, that the ^ 

?as guilty of an offence under s. 22*. 

3ode. 18 M. 401=1 Weir 203. 

(26) — PenaZ Code, s. 

iffence committed against special or local ta 
Escape-Held by the Full Bench ^ 

iiss^ting.—X man who escap^ from jaW 
sustody in which ho hM been 
)ffence committed against special or *oca 
:an be punished for such escape under 

Pena! Code. 3 M.H.C. App. 11* 

(27) -P«mZ Co&, 22i-Cu,tcdy 

liftf to give security, nature of* A . 

Sody owing to his inability to give secari*J 
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Escape from lawful custody— continued. 

is not in custody for an offence with which he 
has been charged or of which he has been con- 
victed. 3 H.H.C. App. 23. 

(28) — A person, who is detained in custody 
for the purpose of giving security for good be- 
^viour, is not in custody for an offence, al- 
though his detention may be lawful. 1 Weir 
i88 = 7M.H.C. App. 41. 

(29) — -PennZ Code, s. ‘^24 — PunisJinicnt under 
section to be an addition to the original seti- 

ttMCef— Cnw. Pro. Code, s. 316 (=s. 396 of the 
COor of 1898} — Person in charge of prisoner 
insensible- -Escape.— Under s. 224, 
Pl^hal Code, the punishment prescribed for 
from lawful custody is to be in addition 
iu sentence. The Court, in pass- 

ing the sentence, must comply with the provi- 
siohd of s. 316 (s. 396 of the Code of 1898). 
Whew a prisoner was in a part of the jail, held, 
^oat the mere fact that the constable in charge 
of bi|ll became insensible could not determine 
the Idwful custody of the prisoner. 1 Weir 

203. 

(30) — Where a constable, in ch.arge of a pri- 
soner, who was taken out from the prisorj, be- 
^ine insensible, and the prisoner walked off, 
held, that the prisoner was not guilty of an 
offence under s. 224, Penal Code, inasmuch as 
the prisoner, when he escaped, was not in cus- 
tody, the constable being insensible. 1 Weir 
202. (D., 1 Weir 203J. 

(31) — Ecna? Code, s. 234 — Sentence of de- 
t^ition wider a tree by a Village Magistrate — 
Madras Reg. XI of 1816 .— XI of 1816 

authorise a Village Magistrate to order 
the detention, under a tree, of a person con- 
weted before him. Such detention being 
ill^al, the accused, if he escapes, cannot be 
Win to have escaped from a lawful custody. 

1 Weir 206. 

{^^y— Penal Code, ss. 174, 186 and 224— Es^ 
cape front arrest on civil and revenue process.— 

A process-peon went with a, warrant to the vil- 
age of the accused and told him that be was a 
pre^ess-peon of the Court, with a warrant for 
“inland took him before the Village Magis* 
rate. The Village Magi.strate, then, read out 
the warrant to the accused and the process- 
serrer informed him that he mus^t pay the 
amount or go before the District Munsiff. The 
accused offered to pay a less sum than that 
named in the warrant which the process-server 

W M accused then ran awayt 

tb f the accused was duly arrested and 

af**u custody of the process-server 

® ine time he made his escape. 1 Weir 206. 

224— Escape front 
^^*^y’-ldenti(yof person— Procedure.— V7hete 
believed to be an escaped convict is 
j_ before a Magistrate, the proper course 
fl ^*7 liim for an offence under 

the Penal Code, when hia identity 
r*- to bo established by the prosecution. 

tMn;i ^i****”^ cannot be the subject of on inde- 
pendent inquiry. A.W.N. 1882, 77. 


Escape from lawful custody— concluded. 

(34) ]?e\xo.l CodCy $. 224: — Escape of convict 
under sentence of death . — Where an escaped 
convict under sentence of death was found and 

I convicted under s. 224 of the Penal Code, the 
Court ordered the previous sentence to be 
carried into execution. A.W.N. 1882, 164. 

(35j Penal Code, s. 2'4o — Ari-est by private 
person Person arrested handed over to chauki- 
dar Escape . — A private person arrested a 
person whom he saw committing theft, and 
made him over to a village chaukidar. While 
in custody of the chaukidar , the person who 
committed the theft was rescued by the accused. 
Held that they were lawfully convicted of an 
offence under s. 225, the original custody was 
lawful custody, aud this custody did not become 
unlawful by associating the village chaukidar. 
A.W.N. 1883, 214. 

(36) Penal Code, s, 224 — Arrest on sus 2 yicion 
Escape ft out custody . — A person who has been 
arrested oa suspicion (s. 54 of the Lrim. Pro. 
Codej and escapes from such custody is guilty 
of an offence under s. 224, though it may be 
that ho may happen to bo acquitted of the 
offence of which he was suspected. A.W N. 
1896. 151. 

(37) Right of entry in pursuit of prisoner 
escaped— Entry into lodging house. A prisoner 
who has escaped from the custody of Court 
peons m.ay be pursued into the yard of a lodging 
house, the door leading into which is open. 3 
W.R. Cr. 68. ^ 

{36}- Rescue from lawful custody— Penal 
Code, s ^4*5.— For a conviction uuder s. 225, 
Penal Code, it must be established that the 
person whom the accused are charged with 
having rescued was in lawful custody at the 
time. 21 W.R. Cr. 22. 

(89) Penal Code, s. 226*^K police officer 
duly appointed under Act V of 1861, and 
engaged in the discharge of his duty as such 
police officer at a time when an unlawful as- 
sembly took place, was hold to be competent to 
apprehend any of the members of such unlaw- 
ful assembly ; and a person who rescued the 
persons apprehended was held to be guilty of 
rescuing from lawful custody within the mean- 
ing of s. 225, Penal Code. 13 W.K. Cr. 76. 

See ACT XXVI OP 1370, 4 N.W.P. 4. 

See Bom. ACT XLVUI OF 1860, s. 8, 6 B.H, 

C. Cr. 15. 

—Of judgment-debtor arrested without 
warrant, whether punishable — See ACT XIV 
OF 1882, s. 651, 6 A. 318. 

See Contempt of Court, i b.h.o. Cr. 

38* 

See PENAL CODE, ss. 23. 186, 22 C. 789. 

See PENAL Code, s. iSfi, 2 B.H.C. 123. 

See Penal Code, ss. 22l, 222. 223, 224 and 
225. 

'■Sec SENTENCE. Rat. Un. Cr. C. 965. 
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Estates Pariition Act. 

See Ben, Act VIII of 1876. 

Estoppel. 

See Right of SUIT.C C. 291 = 7 C.L.R.433. 

Europeans. 

— Jurisdiction over, in tbe State ofSandoor — 
See JURISDICTION OF CRIMINAL COURTS. 
3M.H.C. 354. 

European British Subject. 

(1) — Crim. Pro. Code, Ch. XXXIII — Rights 

and ■privileges of European British subjects * — 
Crbn. Pro. Code {187^}, s. An European 
British subject, wben tried by a District Magis- 
trate. enjoys the following privileges ‘.—firsthj, 
that the Magistrate’s powers of punishment are 
restricted and. secondly, that the accused can 
claim trial by jury. But, where tbe privilege 
of trial by jury is not claimed and the sentence 
passed is legal, the appellate Court has no right 
to order a new trial by a jury, but must dispose 
of the appeal on its own merits. 27 A. 397 = 2 
A.L.J. 20 = A.W.N. 1905. 5 = 2Cr. L.J. 17. 


European British Subject — continued. 

(4-a) — European British subject — Offence in 
Native State— Jurisdiction— Penal Code. — S. 44 
of the Charter of tbe Supreme Court of Bombay 
gave to that Court jurisdiction over offences 
committed by European British subjects in 
Native States in alliance with the British Gov- 
ernment, if the acts would be offence if com- 
mitted in British territory. The High Court 
has, therefore, jurisdiction to try such offences 
on charges framed under the Penal Code. 8 
B.H.C. Cr. 92. [ii.. 19 B. 105]. 

(5) — Penal Code, s. 56 — Penal servitude. 
The punishment of penal servitude is only 
applicable to Europeans and Americans. 19 M* 
483 = 1 Weir 298. 

(6) — Power of local Legislature to confer 
jurisdiction on Magistrate over European British 
Siibject for a netoly created offence . — Quare. 
Whether the local Legislature has the power to 
render European British subjects punishable 
by a Magistrate on a summary conviction for 
an offence newly created by them. 5 M-H.C. 
277. 


(2) — The provisions of s. 72 of tne Crim. Pro. 
Code of 1872 constitute a privilege in favour of 
a European British subject, i.e., they do not 
so much take away jurisdiction entirely from 
Magistrates as confer on the accused a right to 
be tried by a certain class of ^lagistrates and 
by no others, which right the Code enables 
them to give up. No person can by waiver or 
consent enable a Magistrate or a Judge to try a 
case which he is disqualified to try by some 
circumstance not personal to the accused. 6 

C. 83 = 6 C.L.R. 463. [Cons.. 12 B. 561]. 

(3) —Crim . Pro . Code (18S2] ,ss. 197,532— Coni’ 
milment jviihoutt/revious sanction, of European 
British subject, who is also a public servant.— 
A European British subject, who was a public 
servant within the meaning of s. 197, was 
committed by tbe Judicial Superintendent of 
Railways in H. H. the Nizam’s Dominions, 
without obtaining a previous sanction. Held 
that the proceedings wore irregular, and a subse- 
quent sanction would be of no use. But the 
Judge had power, in his discretion, under the 
provisions of s. 532, to accept the commitment 
and to proceed with the trial. 9 B. 288, P.B. 
{Not folhtved, 16 P.R. 1890 Cr.; F., 22 B. 112 ; 

D. , 10 Bom. L.R. 1053] . 

^4 ) — European British subjects in Mysore — 
Offence not punishable with death or transport- 
ation iar life — Committal to Madras High 
C’iurt. — Inasmuch as the High Courtof Madras 
has been duly constituted a Court of Original 
Criminal Jurisdiction to take cognizance ot 
offences committed by European Bcitish sul?- 
jects being Christians, it may be that, in tbe 
absence of any special direction, a commitment 
to the High Court of such person charged with 
an offence not punishable with death or trans- 
portation for life, committed in Mysore ProH. 
vince, would he a" good commitment. 5 1C. 
33=1 Weir 7. 


(7)-Crim.7-’ro. Code (1872), s. 72 ( = s.44o/fft« 
Code of 1898) — Offence by an European 
subject under Act I of 1859 — Jurisdiction. No 
Magistrate, who is not a Justice of the Peace 
and also a European British subject, has juris- 
diction to enquire into a complaint and try a 
charge under Act I of 1859, against a European 
British subject. 2 Weir 878=7 M.H.C. App. 
32. 

(8;— Crim. Pro. Code, s. 454 -European 
British subject — Right to be Uied as such 
}yaiver — Revocability of Where a 

European British subject waived his right to 
be tried as such, held that bis waiver ’ 

under tbe circumptances, irrevocable, andtna , 
if the withdrawal of the waiver was ma e 
promptly sh&rtly after the waiver had 
made, and if substantially nothing had bee 
done in the interval on the abandonment o 
the privilege, the withdrawal of the 
should be allowed. 1 P.R. 1908 Cr.=4 P.W,K- 
1908 = 7 Cr. L.J. 274 = 136 P.L.R. 1908. 

(8-a) — Opportunity to plead being Europ^^ 
British subject — Plea not taken ^ 

Waiver. — A prisoner ought not to be . 

to plead that he is a European British subjw • 
The mere statement of a prisoner that M 
European British subject made before a Dep y 
Magistrate after the completion of the 

cannot be acted on. 5 W.R. Cr. S3. 

% 

(9)— Trial of, by jury where there 
notification un^ s. 269, Crim. Pro. ^ 
Validity.— Where a European British su^ew 
in the Punjab was tried with a jury 

assessors, there being no notification under . 

of the Code in the Punjab, the 
under s. 536, Crim. Pro. Code^reated Ae 
,a^as66S8ors and considered -- 

merits of the conviction. 18 P-K. 1 
[Net F., 11 P.B. 1896 Cr.] 
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European British Subject— continued. 

(10) — Poncer to try or to commit European 
BHtish subject to Sessions Court not taken 
atoay jrotn Magistrates — Lower Burma Courts 
Acty s. 6 il) (a) and (6). — Tho provisions of 
■S. S (i) (a) and (fi) of the Lower Burma 
Courts Act, 1900, dc not mean that all com- 
mitments that arc made of European British 
subjects must be made to the Chief Court of 
Lower Burma, but that, where, under the 
Code of Criminal Procedure, a commitment is 
made to a High Court, it is to be made to the 
Chief Court of Lower Burma. The power to 
try the case or to commit it to a Sessions 
Courtis not taken away from Magistrate. 1 
L.B.R. 158. 

(10-a) — Mode oj procedure — CJuirge against 
European British subject. — Procedure w’ith re- 
gard to European British subjects accused of 
an ofience before a Magistrate. 6 W.R. Cr. 
13. 

(11) — Commitment to Sessions Court — Secu- 
rity proceedings — Power of Magistrate to com- 
mit — Power of Court of Session to proceed 
on such commitment — Crim. Pro. Code {IS98), 
s. 107. — A Magistrate instituting proceedings 
under s. 107, Crim. Pro. Code, against an 
European British subject, requiring him to 
show cause why he should not execute a bond 
for keeping the peace, has no power to commit 
him to the Court of Session, and the Court of 
Session has no power to proceed on such a 
commitment. 1 L.B.R. 275. 

See ACT V OF 1861. 3 N.W.P. 1*23. 

See.ACT XXI OP 1879, s. 8, 26 M. 607^ 

See ACT III OF 1880. s. 28, 40 P.R. 1884 Cr. 

See ACT III OP 1884, s. 8 (6), 9 A. 420. 

See COMMITMENT TO SESSIONS COURT, 
A.W.N. 1881, 150. 

See Crim. Pro. Code (1898), s. 450, ii P. 
R. 1896 Cr. 

— Right to be tried by a jury — See CRIM. 

Pro. Code (I898). s. 451 ti). 24 a. 511 = 

A.W.N. 1902, 142, 2 P.R. 1396 Cr. 

Sec Crim. Pro. Code (1898), ss. 452, 408, 
404, 14 B. 160. 

See Crim. Pro. Code (1898), s. 454, 5 P.R. 
3885 Cr.. 17 P.R. 1878 Cr., L.B.R. (1872-1892), 
408. 

See Crim. Pro. Code (1898), s. 626, I8 C. 
247. 

, — In Native States — See High COURT. 
■JURISDICTION OF, 9 B. 288, F.B. 

See-HioH Seas, Offence committed in, 
21 C 782. 

, Sec Jurisdiction of Criminal courts, 
4 A. 141, 12 B. 661. 5 M.H.C. App. 25. 1 Weir 
'4“2 M.H.O. 444, 2 Weir 11=6 M.H.C. 11, 6 
P. R. iaO,7 .Cr..= 6 Cr. L. J. 108=41 P.L.R*. 
1907 = 26 P.W.R. 1907. 

' Sie Local Government, 6 M.H.C. 277. 
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European British Subject — concluded. 

See Magistrate, Jurisdiction of, 16 
M. 308 = 2 Weir 679. 

See Security to keep the peace, 36 C. 
163=13 C.W.N. 151 = 8 C.L.J. 565-^9 Cr. L.J. 
36 = 9 Cr. L.J. 359 = 1 Ind. Cas. 737. 

See Waiver, 6 C. 83 = 6 C.L.R. 463. 
European Soldier. 

See ACT HI OF 1880, s. 14, S.C. 104, Oudh. 

Evidence. 

1. — General. 

2. — ADMISSIBILITY OF EVIDENCE. 

3. — Non-admissibility of evidence. 

4. — Character evidence. 

5. — Dying declaration. 

6. — Expert evidence, 

7. — Gener.al repute. 

8 . — Hearsay evidence, 

9. — Medical witness. 

10. — Refreshing memory. 

11. — Statements made to Police. 

1. — (General). 

See accused person. 

See Examination of accused. 

See Crim. Pro. Code (1898), ss. 287, 283, 
289. 

(1) — Meaning of the term "Evidence" — The 
term “evidence” in its ordinary sense, signifies 
that which makes apparent the truth of a mat- 
ter in question. It is no doubt more frequently 
applied to proof before a judicial tribunal, but 
it is not necessarily confined to this sense ; it is 
used with equal correctness to express the inti- 
mation acquired by any person, who undertakes 
an enquiry on any matter in question. 4 M. 
393 = 1 Weir 76. 

(2) — Rules of evidence, value of. — Since, on 
the rules of evidence, the property, the liberty 
and tho lives of men depend, it is of high im- 
portance that no security for truth, especially 
in criminal cases, should be weakened, 19 B. 
749. 

(3) — Circumstantial evide%ice — Jts nature and 
effect- — In India, evidence entirely circumstan- 
tial is frequently the most satisfactory evidence, 
though, in appreciating such evidence, a Court 
ought to see that each of tho facts, from which 
the guilt is inferred, must be proved beyond 
reasonable - doubt, and that there is a complete 
link of evidence leaving no reasonable ground 
for any conclusion consistent with the inno- 
cence of the accused. 15 P.R. 1867 Cr. 

(3-a): — It is not necessary that there should 
be Airect evidence of an act of adultery nor 
that the adulterer should know whoso wife the 
woman is, provided he knew she was a mar- 
ried woman. 21 W.R. Cr. 13. 
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Evidence — continued. 


1. — (General) — continued, 

(3-6) — But the Chief Court declined to con- 
firm a sentence of death on a conviction for 
murder, which rested on circumstantial evi- 
dence or a violent presumption of guilt. 69 P. 

R. 1866 Gr. 

(4) — Direct and indirect inoof, distinction 
between.— The Indian Evidence Act contains no 
reference to a distinction between direct proof 
and indirect proof or proof by circumstantial 
evidence. 44 P.R. 1868 Cr. 


(5) — Of icitness — Its adniissibiliti/ and credi- 
bility distinguished — Crim. Pro. Code {1832), 
s. 288. — Under s. 286 of the Crim. Pro. Code, 
the evidence of a witness duly taken in the 
presence of the accused before the committing 
Magistrate, may, in the discretion of the presid- 
ing Judge, if such witness be produced and 
examined, be treated as evidence in the case. 
But there is a manifest distinction between the 
admissibility and the credibility of evidence. 
As the Legislature, which has enacted what 
evidence is admissible, has never attempted the 
impossible task of enacting what witnesses 
should be believed by Courts of justice, all that 
can be said is that a provision, which makes the 
evidence of a witness before a committing 
Magistrate admissible as evidence at the Ses- 
sions trial, does not in any way relieve the Court 
of the duty of applying well-ascertained and 
well-established judicial principles as to sifting, 
scrutinizing, and weighing evidence before it 
accepts any particular evidence of a witness as 
true or most probably true. L.B.R. (1893 — 
1900), 280. 


(G) — Hecording of evidence in regular trials — 
Summary trial. — In regular trials, the evidence 
has to be recorded in a narrative form and in 
the witness’s own words, unlike summary trials 
where the evidence has not to be recorded and 
notes thereof may suffice. L.B.R. (1893-1900), 
626. 


(7) — Evidence of a convict, v'llue of. — The 
evidence of a person who has been convicted of 
perjury, or of a person who has been convicted 
of a criminal offence, can hardly be regarded as 
entitled to the same credit, as would be accord- 
ed to the testimony of a person against whom 
no such imputation could be brought. 2 N. W.P, 
97. 


(8) — Evidentiary value of kabuliyats, chittas, 
accounts, receipts, and survey maps . — Kabuli- 
yats, chittas, accounts and receipts are valueless 
without proper oral evidence regarding them. 
29 C. 187 = 29 I.A. 24 = 6 C.W.N. 386, P.C. 

(®)“A survey map is not direct evidence of 
title, in the same way as a decree in a disputed 
cause is evidence of title, for the survey officers 
have no jurisdiction to enquire into or to decide 
questions of title. But it is good evidence of 
possession according to the boundary demarcat- 
ed. g C.L.R. 805. CiJ„ 7 C.W.N. 349}. 

,(10)-— Sessions trtal.^Sight of accused to have 

nw untnesses examined.-r-The Sessions Judge 

has no option either to examine or hot to 

• > 


E vidence — continued. 

1. — (General) — continued. 

examine the defence witnesses, and the 
i accused is entitled, as of right, to have them, 
examined. 118 P.R. 1866 Cr. 

(11) — Depositions given in a former trial-^ 
Conviction thereon — Validity. — Where, in a 
Sessions trial, the depositions of certain wit' 
nesses given at a former trial were read to them, 
and they were asked if they were true, a con- 
viction based upon such evidence was not valid. 
2 N.W.P. 100. 

(12) — The deposition of a witness in a former 
trial is not admissible, unless he is examined, 
where he is available for examination. Rftt. 
Un. Cr. C. 5. 

(13) — Previous state^nents of wiUiesses incri- 
minating the accused — Admissibility — Crim. 
Pro. Code {1882), s. 288, — Former statements 
made by witnesses, in a different case, incri* 
minating the accused in his absence, can only 
be used for the purpose of contradicting the 
statements now made by them, and they can- 
not be treated as independent evidence of the 
guilt or innocence of the accused for the simple 
reason that they were not made in the presence 
of the accused ; and the mere fact that those 
statements have been put to the witnesses and 
referred to in the course of the evidence given 
before the committing Officer would not make 
them evidence against the accused. 23 C- 361. 

(14) — Cross-examination — Discrepancies be- 
tween deposition made before Magistrate and that 
before Judge. — In a Sessions trial, the attention 
of the Jury may be called to the differences 
between the evidence given by witnesses in such 
Court, and that given before the committing 
Magistrate, without putting in the deposition 
taken l>efore the committing Magistrate. 

6 C.L.R. 390. {Overruled, 31 C. 142, F.B.J 

(15) — Crtm. Pro. Code il882), ss. 107,117, IlS 
— Nature and quantum of evidence required 
before passing order for security to keep the 
peace. — Although a Magistrate may initiate 
proceedings under s. 107, upon such information 
as may satisfy him as to the likelihood of a 
breach of the peace being committed, and 
although, in holding the enquiry under s. 117, 
the nature or quantum of evidence need not bo 
as conclusive as in trial for offences, yet, the 
Magistrate should not proceed purely npon an 
apprehension of a breach of the peace, but is 
bound lo see that substantial grounds for such 
an apprehension are established by proof m 
facts against such person implicated, which 
would lead to the conclusion that an order for 
security is necessary. When the natnre of 
the information requires it, overt acts mast be 
proved, before the Magistrate ean make an order 
under s. 118 of the Code. 9 A. 452 . C-®-» 
A.W.N. 241,U.B.B. (1893—1900). 16 Cr.J 

[!&)— Crim. Pro. Code {1861), 53,295,296-- 
Evidence, recording of , — !^th nnder s. 2^ ana 
under s. 296 of the Griin. Pro. Code, evidence 
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Evidence — continued. 

1. — (General) — continued. 

should be recorded to the effect specified, in the 
sections, before security is ordered. Rat. Un. 
Cp. C. 44 = Cr. Rg. 15—12—1870. 

(17) — Partly heard case — Potver of one Magis- 
trate to use evidence recorded by another 
Magistrate. » case was decided by the 
Magistrate of the District after the trial h.ad 
been commenced before a subordinate Magis- 
trate, and after a portion of the evidence had 
been recorded by that Magistrate, and the 
Magistrate utilized that evidence in his 
judgment, held, that such procedure was not 
legal. 2 N.W.P. 468. 

(18) — Criw. Pro. Code {1&72), ss. 27, 280 — 

of improper evidence — Poiver of High 
Court.-^H, in a case tried by a jury, the High 
Court finds that inadmissibleevidence had been 
received, and if there was no evidence to go to 
the jury on which a conviction would reason- 
ably bo based, the High Court would simply 
reverse the conviction and sentence. If, on the 
other hand, the Court is satisfied that, indepen- 
dently of the evidence improperly admitted, 
there was sufficient evidence to justify the 
decision, or, in other words, that the prisoners 
had not been prejudiced by the admission of 
the illegal evidence, then, having regard to the 
provisions of s. 167, Evidence Act, 1872, the 
High Court should not interfere. But, whore 
the evidence remaining after the exclusion of 
the inadmissible evidence, on which a jury 
might not unreasonably find the accused or 
some of them guilty, dees not appear to be 
conclusive as to their guilt, the proper course 
should be to order a new trial. 10 B.H.C. 497. 
[R., Rat. Un. Cr. C. 216. 452. 19 B. 749J. 

(19) — Discrepancies in oral evidence — Effect. 
— Discrepancies are not less infirmative of 
testimony, because greater sagacity on the part 
of the witness would have avoided them. 11 

B.H.C. 146. 

(20) — Accused, if hound to produce any evi- 
dence — Evidence for the prosecution — Duty of 
accused to rebut it — Effect of the evidence not 
being rebutted. — Although the accused is not 
“ bound” to call any evidence at all whether the 
evidence for the prosecution was true or not, 
the Court is bound by well-ascertained princi- 
ples and rules in dealing with evidence. If 
evidence stands unrebutted, it gains weight 

. very fact of its being unrebutted, 
unless the circumstances are such that evidence 
in rebuttal can hardly bo expected to be forth- 
coming. Per Aston, J. 6 Bom. L.R. 431. 

(21) —An accused person is under no obliga- 
tion whatever to produce any evidence ; and, 
until a strong case has been made ont against 
him, no inference can be drawn from non-pro- 
duction of such evidence. Rat. Un. Cp. C. 
779 = Cp. Rg. 43 of 1898. 

^ (22) — Identification of thing containing poison 
w eases of murder by poisoning . — Judges, who 
Xty cases of murder by poisoning, should invari- 
ably put beyond the possibility of doubt the 


Hv/rfe/ice— continued. 

1. — (Genepal) — continued. 

identification of every single thing that is sus- 
pected to contain any poison. The evidence- 
should be complete as to the history of such 
articles and it should be shown that they have 
been kept in proper custody throughout,* if they 
are to be relied on as supporting a conviction, 
and there should be no possibility of any ques- 
tion being raised as to the identity of any such 
article. 7 Bom. L R. 640 = 2 Cp.L.J. 585. 

(23) — Evidence of identification — Practice . — 
Evidence of identification is not necessarily 
untrue, because it was not given immediately 
after the occurrence. But when such evidence 
is withlield for a time, the Court should 
endeavour to obtain from the witnesses an 
explanation of the reason. U.B.R. (1897-1901), 
Yol. 1, 142. 

(24) — Panchnama — Proof — Practice. — It is 
necessary, if s. Paixchnavta is to be put in, that 
it should be legally proved, for, it does not 
prove itself. 7 Bom. L.R. 978 = 3 Cp. L.J. 41. 

(25) — Evidence given before the Magistrate — 
Vse in Sessions Court, when such evidence is 
retracted. — The only use that can be made of the 
evidence given against the accused by witnesses 
before the committing Magistrate, when such wit- 
nesses retract such statements in the Sessions 
Court, is to render the latter evidence value- 
less. The Sessions Court cannot convict the 
accused disbelieving the evidence given before 
it and believing the evidence given before the 
committing Alagistrate. Rat. Do. Cr. C. 39 = 
Cr. Rg. 16—9—1870. 

(26) — Respective duties of the Police and the 
Magistrate. — The police perform their duty in 
collecting evidence and it is the function of the 
^lagistrato alone to decide upon the sufficienc}' 
or credibility of this evidence when collected. 
6 C. 496 = 7 C.L.R. 467. 

(27) — Record of evidence for defence before 
case for prosecution closed — Effect on decision. - 
The fact of a Deputy Magistrate having record- 
ed some evidence for the defence, before the 
Close of the case for the prosecution, would be 
no ground for reversing his decision. 8 C. 154 = 
10 C.L R. 51. 

(28) — Option of prisoner to offer evidence, or 
not. — A prisoner is at liberty to offer evidence 
or not, and no inference, unfavourable to him, 
can be drawn, if he takes one course in prefer- 
ence to another. IOC. 140 = 13 C.L.R. 358. 

(29) — Evidence disbelieved in some parts and 
accepted in others — Validity of conviction based 
on such evidence, — Where the evidence for the 
prosecution is disbelieved in parts, as to which 
the jury thought that the witnesses had com- 
mitted perjury, it is not safe to accept their 
evidence in other parts and to convict the 
prisoner. 14 C. 164. 

(.30 ) — Penal Code^ s. 159— Affray— Nature of 
evidence. — The Court does not expect in an 
affray to find specific evidence as to the acts of 
each fighter. General evidence as to the ac- 
cused taking part in it will be sufficient. 21 C. 
392. 
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Evidence — continued. 


1. — (General) — continued. 

(31) — Judgments in civil and criminal cases 
— Their admissibility in evidence in criminal 
prosecutions and civil cases respectively, — Per 
Rampini, J. — A judgment in a criminal case 
cannot be received in a civil action to establish 
the truth of the facts upon which it is rendered. 
Similarly a judgment in a civil action cannot be 
given in evidence for such a purpose in a criminal 
prosecution, and the Magistrate ought to decide 
the question of the accused’s criminality 
for himself, without reference to the decision 
of the Civil Court. Per Ghese, J, — The deci- 
sion in acivil suit may be admissible in evidence 
in a criminal case, it the main issue in both 
^he cases is identically the same. 23 G. 610. 

(32) — Circumstantial eindence, conviction on 
— Validity. — In the absence of direct evidence, 
a person may be convicted solely on circum- 
stantial evidence. 4 C.W.N. exvi. 

(33) — It is not safe to pass the extreme 
sentence of death in a case based on circum- 
stantial evidence only. It is safer to pass a 
sentence of transportation for life. (Per Kernan, 
J., Brandt, J.,dissenti)uj). 2 Weir 736. 

(34) — Circujnstant ial evidence strongly ugainst 
accused — Conviction — Medical evidence . — 
Though the circumstantial evidence in a case 
of murder may throw great suspicion on the 
accused, he should not be convicted in the 
absence of direct evidence connecting him with 
the crime. And where the medical evidence 
suggests suicide, the medical witness ought to 
be examined on the point. S.G. 159, Oudh. 

(35) — Crim.Pro,Code (1898), s.503 — Evidence 
taken on commission in Nepal — Admissibility — 
Geiwral Clauses Act X of 1897. s.3V.i7). — Where 
evidence of certain witnesses in Nepal is taken 
on commission, the onus lies on those who rely 
on that evidence to approximately establish 
that Nepal comes within India as defined by 
9- 3 (27) of the General Clauses Act. 7 C.W.N. 
633. 

(3C) — hiconsistency betrceen first information 
and the theory of the prosecution — Circum- 
stantial evidence,— T \xq inconsistency of the 
first information with the theory of the prosecu- 
tion is a very weak feature of a case depending 
on circumstantial evidence. 9 C W.N. 474 = 2 
Cr. L.J. 255. 

(37) — Trial for kidnapping, robbery and 
murder — Offences constituting parts of the same 
transaciio7i — Verdict of jury in charge of 
r.obbery, admissibility of, in the charge of murder 
—Recent and unexplain^ possession of stolen prO' 
perty, whether evidence of murder . — The accused, 
who were charged on three counts, namely, of 
kidnapping, robbery and murder, were tried 
on the second count by a Sessious Judge and a 
Jury, and on the first and third counts by the 
Sessions J udgeand Assessors, tbecharge relating 
to a boy who was allied to have been enticed 
away, robbed and murdered. The accused were 
convicted of robbery by the Jury and of kidnap- 
ping by Assessors and of murder by the Sessions 


I 1. — (General) — continued. 

I Judge, who dissented from the verdict of ‘ not 
‘ guilty ’ by the Assessors on the charge of 
I murder. On appeal, held, that the accused 
were not prejudiced by the joint trial on all the 
three charges and that the verdict of the Jury 
could not be taken into consideration, in the 
, appeal, on the question whether the evidence 
‘ justified the conviction for murder, lo cases 
' in which murder and robbery have been 
shown to form pa^rts of one transaction, the 
recent and unexplained possession of the stolen 
: property, while it would be presumptive evidence 
; on the charge of robbery, would similarly be 
I evidence against accused on the charge of 
; murder* 13 M. 426 = 1 Weir 290. 

! (38) — Magistrate, duly of, to consider whole 

evidence . — In a case of breach of trust, the 
prosecution examined some witnesses and then 
produced a receipt with an affidavit by the 
complainant. The Magistrate, thereupon, pass- 
i ed an order : — “ According to the affidavit and 
I the receipt filed this day the case has become 
' one of a civil nature.” Held, the Magistral 

! ought, without confining himself to the affidavit 

i and the receipt alone, to form his opinion on the 
t whole evidence produced bv the prosecution. 

3 M.L.T. 324 = 7 Cr. L.J. 39?. 

(39) — IdentifUation of accused — Ditty of 
Court. — In serious cases triable by the Court of 
Sessions, the witnesses should not be allowed 
to identify the numerous prisoners in a body 

. and such statements as, “I identify all tbepri- 
' soners as having taken part in the dacoity” are 
i inadmissible. The witness should be called on 
' to identify each individual prisoner and the 
I identification of each should be separately 
j recorded. Moreover, when the witness has 
' pointed out each individual prisoner to the 
Judge, it is not sufficient for the Judge to 
! a note that the witness has done so. He 
i should record the words in which the witness 
i identifies the prisoner, as part of the witness s 
deposition. 3 O.C. 72. 

(40) — Where cases depend upon the identi- 
fication of the accused with the offender, the 
Courts should narrowly scrutinize the evidence. 

27 P.R. 1868 Cr. 

(41) — Evidence of Judge— Personal kiwtc- 
ledge. — A Judge cannot, without giving evidence 

! as a witness in the usual way, import into » 

! case his o\vn knowledge of particular facts, o 
O.C. 37. 

(42) — A Judge is not justified in proceeffi^ 
in a case on his own personal knowledge. 5 0* 

i P.L.R. Cr.'S 

! (43) — Medical opinion as to insanity, 

dent for quashing conviction.— k oonncuon 
should not be set aside on the mere 
opinion of a medical man that the convict^ 
prisoner vffa- insane at the time of bis trial. 
S.C. 58, Ondh. 

(44) — Trial of several prisoners and a 
of articles in evidence — Procedure, 
there is a number of prisoners under trial ana 
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Evidence — continued. 


!• — vGeneral) - eoniinued. 

a number of articles of property in evidence, 
the greatest care and precision are called for in 
taking the evidence, and it is essential to a 
proper trial of the case that it should be made 
to appear as clearly as possible what is the 
exact evidence against each person. The proper 
procedure, in such cases, described. 10 C.P. 
L.R. Cf 23. 

(45) — AdmissibilHijin~of insufficiently stamp- 
ed document in criminal trials — Stamp Act, 
s. 6i.— The ruling laid down in 16 C. 432 that, in 
determining whether a document is sufticiently 
stamped for the purpose of deciding upon its 
adiuissibility in evidence, the document itself 
as it stands must be looked to, and not any 
collateral circumstances which may be shown 
in evideuce, is not applicable to a criminal 
trial under s. 61, Stamp Act. It is only appli- 
cable to cases where the sufficiency of* stamp 
appears on the f.ace of the document, e g., a 
cheque or a promissory note purporting to be 
payable on demand. L.B.R. (1893 1900), 119. 


1. — (General) — continued. 

complainant is not sufficient proof of marriage 

' 40 P.R. 1882 Cp., Co/ifra, 5 P.R. 1894 Cr. 2^ 
P.R. 1895 Cr. 

I 

. (48) — Coninction — Reference for confinnation 

of sentence passed — Accused committing violent' 
act Medical evidence — Whether such evuicnce 
afforded sufficient reason for altering original 
sentence, — Held, that, though the medical evi- 
dence. proving that the accused committed the 
, violent act proved against him, whilst in a 
I trance arising from epilepsy, and that, at the 
i time, he did not know the nature of bis act. or 
, that he was doing wrong, did not afford the- 
^ real explanation of the caosc of the accused’s- 
! act, it afforded sufficient reason for altering the 
I sentence originally passed. 14 Bur. L.R. 169. 

i (49) — Evidence partly recorded by one Magis- 

trate and partly by another — Conviction — 
Validity, — Held, that a conviction by a District 
Magistrate based on evidence partly recorded by 
a subordinate Magistrate, was not illegal. 5- 
i C.P.L.R. 20 Cr. 


(46) — Duty of the prosecution, in a criminal 
case, toprocure--Of all persons connected ivith the 
transactions alleged. — The accused, in this case, 
were charged with having abducted the com- 
plainant with the intention or knowledge chat 
she would be forced or seduced to illicit inter- 
course. The whole case for the prosecution 
hinged on the question whether complainant, 
who was not a minor, was taken jiway by force 
against her will, or whether the apparent com- 
pulsion was only a show of force, a more pre- 
tence done with her consent. According to the 
prosecution, about the time of the alleged 
offence, the complainant was living in a re- 
spectable house ; and, whether such evidence 
would be favourable to the prosecution cr not, 
it was the duty of the prosecution to let iu the 
evidence of people, who lived in the house, for 
the purpose of proving the condifions under 
which she was residing there, so as to enable 
one to infer whether she was a free agent or a 
person acting under compulsion. The absence 
of this evidence was held to raise a strong pre- 
sumption against the allegations made by the 
prosecution. The only witness called by the 
prosecution was the complainant herself ; and | 
it was, therefore, held, thjit the prosecution 
failed in its duty, iu not producing the indepen- 
dent evidence, that could have been produced, i 
since it is the duty of the prosecution to call 
all the persons, who are shown to bo connected j 
With the prosecution and who, from such con- i 
nectiou, must be able to give material evidence ; 
and the only thing that can relieve the prose- 
cution from calling such witnesses is the 
reasonable belief that, if called, they would not \ 

speak the truth. 3 L.B.R. 133. j 

Adultery— Proof of marriage, — In an | 
weoco like adultery, whore the existence of 
i^rriageisan essential ingredient of the offence, 

IS incumbout on the prosecution to prove the 
of marriage strictly. The mere state- 
ment by the husband that he is married to the 


j (50) — Previous conviction — Evidence. — The 

I extract from a calendar, recording a previous 
conviction, is not evidence of that conviction 
' without proof of identity, and in no case, will' 
it amount to proof of alleged c-arlier convictions 
2 Weir 393. 

151) — Books, reference to. during trial , — 
j Well-known treatises {e.g., Taylor’s Medical' 
' Jurisprudence) may bo referred to in the course 
of a trial. 10 C. 140»13 C.L.R. 356. 

(52) — Doubtful cases — Admissibility of evi- 
dence. — In cases of doubt, the Judge should 
decide in favour of the admissibility of the 
evidence under consideration rather than of 
non admissibility. Per Straight, J. 12 A. 1. 

(b3)— Summing up of evidence by Sessions 
Judge, record of — how to be made. — If the 
Sessions Judge is not able to record the sub- 
stance of his summing up of the evidence in the- 
case, he should employ an independent person 
! to record it and not ask the public prosecutor 
to do it. 9 C. 875 = 12 G.L.R. 506. 

(54) — Statements by accused. — Statements by 
accused persons can only be received as evidence 
against themselves, and not iu corroboration of 
the evidence of an approver as against his co- 
accused. 2 N.W.P. 336. 

(55) — Crim, Pro. Code ss. HdS, 337, 

343 — Theft— Co-accused — Evidence — Admissibi- 
lity. — Where the Magistrate, having issued a 
warrant against A cn a complaint of theft, 
allowed the complaint to bo withdrawn as 
against her and examined her as a witness 
against another co-accusod person, held that 
the evidence was inadmissible, the offence being 
one which could not be compounded under 
8. 345 or withdrawn under s. 248 of the Crim. 
Pro. Code, and not one in which pardon could 
be tendered under s. 397, and the Magistrate 
not having discharged A under s- 253. Rat.. 
Ufl. Cr. C. 461 »Gf. Rg. 18 of 1889. 
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Evidence — continued. 


1. — (General) - conHmtefZ. I 

(56) — of Police Inspector regarding \ 
approver's confession- — The deposition of a i 
Police Inspector that a person since dead, had, ; 
.in the capacity of an approver, made a state- 
ment implicating the present accused, was held 
not to be admissible in evidence against the 
accused. A.W.N. 1881, 164. 

(57) — Crim. Pro. Code 11882). s- 288 — Admis- 
sibility of evidence given at preliminary enquiry , 
at Sessions trial — humours — Hearsay evidence. ' 
— Before a Judge presiding at a criminal trial 
can use, as evidence, on which, in whole or in 
part, to form his judgment, the deposition of a 
witness taken before the committing Magis- , 
trace, he is bound to let his intention, or the 
possibility that he may do so. be known to the 
accused and to the prosecution, in order to 
afford the accused and the prosecution an 
-opportunity for testing such statement by cross- 
•e.'camination or otherwise dealing with such 
statement as part of the case which may be 
taken into consideration by the Judge. Other- 
wise, it is impossiole for the prosecution or the 
defence to deal with the matters which may 
influence the Judge’s mind in coming to a > 
decision. [R., 28 A. 683 = 3 A.L-J. 852 = 
A.W.N. 1900. 187 = 4 Cr. L.J. 61]. A Judge 
should be most careful not to allow his judg- 
ment to be influenced by mere rumour or 
hearsay evidence, which, from not being objected 
to, possibly gets before him, particularly when 
persons whose statements are spoken to could | 
be called as witnesses and. have not been ‘ 
called. A.W.N. 1886. 256. 

(58) — Crim. Pro. Code, Act X of 1872, 
amended by Act XI of 1874, s. 249 — Depositions 
in preliminary inquiry. — Under s. 249 of the [ 
Crim. Pro. Code, 1872, as amended by s. 20 of ' 
Act XI of 1874, depositions made in a preli- | 
minary enquiry are evidence in the Sessions j 
Court, only when the Sessions Judge determines | 
in his discretion to use them as such. It is bis 
•duty to use them as evidence when there is 
material discrepancy between such deposition 
and the evidence given by the witnesses in his 
Court. When be fails to do it, the appellate 
Court either orders a new trial or the further ; 
-examination of the witnesses with reference to 
the previous depositions. 11 B.H.G. 281. [E., 
Rat. Un. Cr. 0. 728, 31 C. 142, F.B.] 

% 

(59) — Report made at a thana — Deposition of I 
ioitnesses in another case — Evidence. — Although I 
a report of the commission of an offence, made ! 
.at a thana, or the deposition of a witness 
previously made in another case in which the 
accused is a different person, may be used in a 
criminal case to corroborate or cross-examine 

a witness, such reports or depositions are no 
evidence of the existence of facts of which they 
may make mention. A.W.N. 1897« 47. 

(60) — Evidence — Appreciation , — A Judge is 
not right in discarding the whole of the direct | 
•evidence of credible and unimp^ached witnesses . 
-'Who state on oath that they saw a thing- b^ng I 


1. — (General) — continued. 

done, on the strength of the opinion of A 
medicial witness to the effect that such a thing 
could not have been done. A.W.N. 1889, 74. 

(61) — A jury should net be told that the 
prisoners had previously been bad characters. 
It is a fact to be taken into consideration by a 
Sessions Judge after conviction and when 
awarding sentence. 10 W.R. Cr. 39. 

(62) — Previous conduct aiul character. — A 
prisoner’s character and previous conduct, 
being matters of prejudice and not direct evi- 
dence of facts relevant to the charge against 
him, ought not to be put before the jury. 10 

W.R. Cr. 17. 

(63) — -Records of former trial — D€})Ositions *h 
former case. — The power of Civil Courts to call 
for and inspect the records of a previous trial 
ought to be exercised with the greatest caution, 
and docs not extend to criminal proceedings. 

12 W.R. Cr. 73. 

(64) — Documents not on record before 
Judge . — Case where certain documents on the 
record sent up by the Magistrate, but which were 
not put in evidence before the Sessions Judge, 
were looked at beca»iso they told in favour of 
the prisoner. 10 B.L.R. 332. 

(65) — Documents tendered in civil case-' 
False evidence, trial for giving - — Documents 
filed in a civil suit, if adduced in evidence in a 
prosecution for giving false evidence, must be 
proved in the Criminal Court before they can 
be admitted in evidence. 9 W.R. Cr. 98. 

(66) — Written reports of depositions — Crim. 

Pro. Code {1861), s. Written repo^ 

of depositions, except under s. 369 of the 
Code of Criminal Procedure, 1861, are no evi- 
dence. 6 W.R. Cr. 92. 

(67) — Deposition of dead —The d^ 

position of a witness alleged to be dead must m 
preceded by strict proof of the death, unle^ 
is admitted on the other side, and the ^ 

of the deposition is not objected to. 4 
Ap. 50 = 12 W.R. Cr. 80. 

(68) — Deposition of absent witnesses— Act J of 
J859, s. JJl.— The deposition of a merchant 
seaman alone and of no other is admissible m 
evidence under s. Ill of the Merchant Shipping 
Act (I of 1869). 1 Hyde. 195. 

{69)— Depositions taken before Civil 
Crim. Pro. Code {1861). s. 360 —Evfden^ 
Act {II ef 1855), s. 67.— When a Civil Co^ 
authorising a crimi al prosecution m cw® 
of offences against public justice 
the proceedings and leaves it to the 
trate to commit or not, the depositions tax 
before the Civil Court are not rdevant as 
positions taken before the Magistrate , 
certain cases- under s. 369, Code 
Procedure. But under s. 57, Act II of ^ » 

the improper admission of such evioeiio* o 
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B v/cfence— con tinned . 

1. — (General) — continued. 

l?round for the reversing a Sessions Judge’s 
sentence, when, apart from that evidence, there 
is sufficient evidence to justify the decision. 6 

Tff.R. Cr. 41. 

(70) — Crim. Pro. Code {JS61), s. 56^.— Where 
a deposition is admitted in evidence under 
s. 369, Code of Criminal Procedure, at a 
Sessions trial, the record must contain distinct 
proof of the existence of such a state of things 
as makes the deposition legal evidence. 7 W 
R. Cr. 114. 

(71) — Depositions taken by Collector. — A pri- 
soner’s evidence taken by a Collector was held 
inadmissible against him on his trial before a 
Magistrate. 10 W.R. Cr. 23- 

{l^)^Absence of accused. — Where the evi- 
dence of witnesses taken in the absence of the 
prisoner at a former trial was road out to them, 
and put in on their assenting to it as a true 
record of the facts, held that the proceeding was 
irregular and prejudicial to the prisoner : that 
such witnesses should have been subjected to a 
fresh oral examination; and that then the form- 
er depositions might have been put in not to 
add to their testimony, but to corroborate it. 
A new trial was ordered. 3 B.L.R. A. Cr. 20 = 
12 W.R. Cr. 3. 

(73)— In a case where the accused was bound 
down to keep the peace, the Magistrate admit- 
ted in evidence the depositions of witnesses in 
cases in which the accused was tried on a charge 
of being a member of an unlawful assembly and 
of rioting, and was acquitted. Held that this 
^idence ought not to have been admitted. 24 
W.R. Cr. 4. 

Absence of accused. — A Magistrate took 
too dopositioDs by reading over to the witnesses 
depositions made by them in another caso^ at 
the hearing of which the prisoner was not pre- 
sent, and by procuring them to affirm the truth 
Ml sftnie. Held that the depositions were 
nlogally taken, and, therefore, could not sustain 
a charge. 1 B.L.R. O. Cr. 36. 

(76) — The prisoners were convicted under 

164 of the Irenal Code, upon evidence taken 

JO another case to which the prisoners were not 
^rties. The conviction was set aside. 6 B.L.R. 
Ap. 83 = iaW.R. Cr. 6. 

. .(^®)~Ca 80 where the dvidence taken on the 
tnal of one prisoner wrongly admitted as evi- 

trial of another. 8 B.L.R. Ap. 
21-16 W.R. Cr. 36. 

(77) — The deposition of a witness in a previ- 

is not relevant in a subsequent case in 
i® examined, except to contradict 

him. 8W.R. Cr. 87. 

ijrevious case. — Sworn 
witnesses previously made are 
in a subsequent trial. 7 W.R. 


E vidence — continued. 

!• — (General) — continued, 

(79) — Depositions of vitnesses taken by 
Magistrate — Admissibility on appeal. — One 
condition which must be fulfilled before using 
on appeal the depositions of witnesses taken 
before a Magistrate is that, either in the depo- 
sitions or elsewhere, the evidence must be 
shown to have been read over or interpreted to 
the respective witnesses. 14 W.R. Cr. 13. 

(SQ)— Mode of recording depositions — Evidence 
of. — Where a writer in the Judicial Commis- 
sioner’s Office deposed to the effect that ” the 
document shown to him was a deposition taken 
before the Assistant Commissioner, taken in due 
form upon solemn affirmation and attested by 
the signature of the Assistant Commissioner,” 
held, it was not sufficient evidence of the prison- 
er having duly deposed. 3 B.L.R. A. Cr. 36 
= 12 W.R. Cr. 31 

(81) — Mode of recording depositions — Crim. 
Pro. Code (2SS2}. s. OSo — Crbn. Pro. Code 
(1861), s. 195 — Memo of depositions of witnesses. 
— A memorandum by a Judge that the deposi- 
tion of certain witiie&scs was the same as that 
of the former witnesses contravenes the 
requirements of s. 195, Code of Criminal 
Procedure. W.R. 1864 Cr. 18. 

(32) — Procedure. — For a dying declaration 
to be received in evidence, there must be a 
finding that the ^rsou who made the declara- 
tion knew or believed at the time he made it 
that he was dying or was likely to die. A Ses- 
sions Judge who observes from the Magistrate’s 
record that there is evidence which could prove 
that the declaration was a dying declaration 
should call for that evidence. Where dying 
declarations are made, a Slagistrate should 
examine the complainant on the point, and 
record the question as well as the answer to it 
upon the record of the examination. 15 W.R. 

Cr. 11. 

(83) — Crim. Pro. Code (1861), s. 37i.— Before 
admitting in evidence a dying declanition 
under s. 371, Code of Criminal Procedure, 
a Sessions Judge should consider whether 
the declarant believed himself to be in danger 
of approaching death. The evidence of persons 
who cannot depose to their own personal know- 
ledge of such a declaration is irrelevant, and, 
in deciding whether the accused is guilty of 
the charge of murdering the deceased declarant, 
the Court should only enquire into the facts 
which occurred on the day of the murder. 

10 W.R. Cr. 11. 

(84) — Police evidence, diaries, papers and 

reports — Evidence of Police Officer — Act II of 
1855, s. 3i.— The practice of not examining a 
police officer who investigates a case condemn- 
ed. The statements made to him might bo 
proved by him in the witness-box, and would 
be admissible to corroborate the evidence of 
other witnesses on the same point given in 
Court before the Magistrate and the Sessions 
Judge under s. 31, Act 11 of 1855. 11 W.R. 

Cr. 26. 
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E vidence — continned . 

1. — (General)— conHnwed. 

(85) — Police diaries— Corroborative evidence. 
—Police diaries cannot be legally used as cor- 
roborative evidence under s. 154, Code of Cri- 
minal Procedure, 1861. 13 W.R. Cr. 22. 

(gg) — Police diaries cannot be legally used 
as substantive evidence or read to the jury. 

8 W.R. Cr. 68. 

(87) — Use of portion of diary — Crim. , 
Pro. Code (I86i), s. 154.— Where certain 
portions of a police officer’s diary are used as 
evidence against him, s. 154 of the Code of 
Criminal Procedure does not bar the admission 
of other portions of the diary as explaining the 
portions so used- 8 W.R. Cr. 87. 

(88) — Police papers — Judicial notice- — Police 
papers ought not to be taken judicial notice of 
as evidence, nor consulted in order to test the i 
evidence in the case. 8 W.R. Cr. 33. 

(89) — Police reports are not evidence, except 
against the reporting police officer. 6 W.R.Cr. 
52. 

(90) — Crim. Pro. Code, Act XXV of 1861, 
s. 205. — A Deputy Magistrate committed 
certain prisoners for trial on a charge of dacoity. 
Some of the prisoners had confessed before the 
Deputy Magistrate, but ho failed to record the 
examination of the prisoners, or to attest it, as 
required by s. 205 of the Code of Criminal Pro- 
cedure. The Sessions Judge, therefore, refused 
to admit the examination of the prisoners by 
the Deputy Magistrate in evidence, and also 
refused to postpone the trial for the purpose of , 
summoniug the Deputy Magistrate, and taking , 
his evidence in the matter. Held thattheexa- 
mination of the prisoners was inadmissible in 
evidence. 3 B.L.R. A. Cr. 59 = 12 W.R. Cr. 44. 

(91) — Statements to police officers — .Admission 
of guilty knowledge — Crim. Pro. Code (1861), 
s. 150— Dacoity. — To make a prisoner’s admis- 
sion of guilty knowledge of the means by 
which money supposed to have been acquired 
by dacoity was obtained, evidence under s. 150 
of the Code of Criminal Procedure, it must be i 
shown that the admission was antecedent to I 
the discovery of the money, 17 W.R. Cp. 50. j 

( 92 ) — Statements to police oncers — Statement | 
of accused overheard by police officer. — The ! 
evidence of a policeman who overheard a pri- i 
sonor's statement made in another room, and 
in ignorance of the policeman’s vicinity and 
uninfluenced by it, is not legally inadmissible. 

7 W.R. Cp. 56. 

(93) — Statements not made in Court — Evi- I 
d^e Act, II of 1855, s. 31 . — ^It is not compe- j 
tent to a Court of Session to inspect an original . 
report from the office of the Superintendent of 
Police, and to make it evidence against the 
prisoners. Statements made otherwise than 
before the Court and officers specified in s. 31, 
Act n of 1855, may be given in corroboration 
of the testimony ; but such statements must be 
regularly proved by the person who received 
them or by some one who heard them given. 

7 W.R. Cp. 31. 


Evidence — continued. 

1.— (General) — contimied. 

* 

(94) — Breach of the peace, likelihood of— 
Report of police officer . — The report made by a 
police officer that there was a likelihood of 
there being a breach of the peace was held not 
to be legal evidence to prove the existence of 
any dispute likely to cause a breach of the 
peace. 6 B.L.R. Ap. 148 = 15 W.R. Cp.42; 
3 B.L.R. A. Cr. 4 = 11 W.R. Cr. 46, 7 B.L.R. 
329, 9 B.L.R. Ap. 45. 18 W.R. Cr. 64. 

(95) — Previous convictions — Admis^bility of 
evidence . — Previous convictions are inadmi^i- 
ble in evidence. 7 W.R. Cp. 7. 8 WJl. Cr. 
11 . 


(96) — p7'evious convictions — Reperrtfrom Re^ 
cord office — A kaifeut, or report from the re- 
cord office, that A had been convicted of a 
crime, is no evidence of a previous conviction. 
Thera should be sworn testimony to the fact 
and also to the identification of the 

before the Court. 6 B.L.R. Ap. 15 = 15 W.R* 
Cr. 63. 15 W.R. Cr. 52. 

(97) — Letters— Letters implicatinq prisoner 
found in his house. — Letters, etc., found in a 
man’s house after his arrest and while he was 
in custody, though not admissible in evidence 
generally, are subject to the exception that, if 
the previous existence of the letters found is 
established, either by direct proof or strong 
presumptive evidence, that is, if their previous 
existence has been proved, they will become 
admissible. 9 B.L.R. 36 = 17 W.R. Cr. 15. 

Handwriting , Knowledge 
knowledge by the Sessions Judge of the hand- 
writing of the judicial officer before whona t 
statement was made is no evidence of 
statement having been made before that omcer. 
1 B.L.R. A. Cr. 13. 10 W.R. Cr. 37. 

m)— Murder cases— Officer preparing “surat 
hal,” examination o/.— The officer who prepare 
the "sural hal ” should be examined in c^w 
where culpable homicide is charged, when * 
composition leading to obliteration . 

of injury has set in between the date of tnepr 
paration of the “ surat hal ” and the mortem 
examination. 9 P.R- 1888 Cp. 


(100) — Joinf trial— Retrial of one «/ 

acettsed ordered— Convict, whether can (Upo» 
in7iew frtaf— Where the conviction oj onej 
two persons jointly tried and convicted ^ 
aside and a retrial is ordered, the other ^ 
can be lawfully examined as a witticsss m 
new trial. 23 P.R. 1878 Cr. 

(101) — Joinf trial— Retrial 
some of the acettsed — Cotivict, 
depose in retrial . — Where one o®ly 
persons jointly tried was convictw an 
appellate Court o^clered the retnal o ^ 
acquitted person, confirming the 

the accused who was convicted by tn® . 
Court, held, that the latter was comp®^^ 
to be examined in the retrial of the 
accused, as he was in no sense an 
person. 8 P.R« 1904 Cp. 
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Bvideace — continued. 

1. — (General) — continued. 

(102) — D is Aon-csi possession of stolen property--^ 
Ouilty knowledge to be proved — Recognition of 
things not before loitnesses not evidence against 
cu^ised , — In order to establish the offence of 
dishonestly retaining stolen property, it must 
be proved that the accused had a guilty know- 
ledge and that the property had beeu stolen. Re- 
cognition of things not before the eyes of the 
deposing witnesses is not evidence against a 
prisoner, accused of having been in possession 
of those things. 8 W.R. Cr. 16. 

(103) —Sessions trial — Opinion of assessors 
given — Further evidence. — In a sessions trial, 
after the opinion of the assessors is given, no 
farther evidence can be taken, as the trial ends 
"With the opinion of the assessors. 14 P.R. 1870 
Cr. 

(104) — Notes on itiqiiiry by registering 
officer. — The notes of an inquiry held before a 
registering officer are not admissible as evidence 
of what the prisoner said on that occasion. 11 
W.R. Cr, 13. 

(105) — Criminal trial — Duty of prosecution. 
— The prosecution in a criminal case is bound, 
notwithstanding the fact that it is for the 
accused to establish in his defence any excep- 
tion on which he relies, to throw all the light 
within its power upon all controverted facts 
relevant to the main issue. The police is 
bound to test the truth or falsity of any excul- 
patory statement made by the accused without 
delay and to lay before the Court any evidence 
which tends to establish its truth or falsity. 

1 P.R. 1888 Cr. 

(106) — Comparison of native seals — Evidence 
A.ct, 1855, s. 48.—S. 48. Act II of 1855, is 
applicable to criminal trials. The test of 
comparison of native seals is at best but a 
fallible one, and must always bo received with 
extreme caution. 6 W.R. Cr. 3. 

(107) ^ Statetnent under promise of pardon , — 
Where a statement is made under a promise 

2 not relevant against a prisoner, 

a W.R. Cr. 53, far 

. (108) — Admission by husband of having kicked 
htswife — Causing death. — A husband admitting 
in the presence of several witnesses th.at he 
ttT wife, and that she died 

after it, was hold to furnish direct evidence 
against himself. 8 W.R. Cr. 29. 

(109) — Confession of prisoner made to Magis- 
trateor to private person. — Where a confession is 
inado to the Joint Magistrate of a District in 
c^rge of the Suddor Sub-division, it is admissi- 
ble in evidence, oven if the joint Magistrate is 
®P®clally empowered, under Act VIII of 
oo9, to receive the confession of the prisoners. 

A confession before a private individual may be 
©levant against the prisoner if proved by the 

Ct^bS whom it was made. 13 W.R. 


B vldence — continued. 

!• — (General) — coniimied. 

(110) — Statements of prisoners — Depositions 
before Magistrate. — The bare statements of 
prisoners are inadmissible in evidence; so 
are depositions before the Magistrate except to 
contradict the evidence of the same witnesses 
as given before the Sessions Court. 7 W.R. Cr. 

I 103. 

(111) — Statement of 2 »‘isoner before Magis~ 
trate — Attestation of Magistratc.— lt is not 
necessary for a Sessions Judge to road out to 
prisoners confessions made by them before a 
Magistrate, and ask them if they have any 

, objection to the reception of these confessions. 

I The examination of prisoners before .a Magis- 
trate is to be received in evidence, and the 
attestation of the Magistrate is priina facie 
proof of the circumstances. 14 W.R. Cr. 9. 

I 

I (112) — Attestation of Magistrate- — The attesta- 

tion of a Magistrate st;vting why ho could not 
proceed with the further examination of a wit- 
ness is prima facie proof of the fact, and may bo 
laid before a jury. 12 W.R. Cr. 51. 

(113) — Attestation of Magistrate. — If the 
attestation of the Magistrate is affixed to a 
statement made by the accused before such 
Magistrate, it is prima facie proof of such 
statement having been made, and it is to bo 
presumed that the proceedings wore regular. 
11 W.R. Cr. 39. 7 B.L.R. 67. 2 B.H.C. 131, 
2nd Ed., 125. 

(114) — Crim. Pro. Code {1861), s. 205 . — 

A statement made by a prisoner before a 
Magistrate, though signed by the Magistrate, 
but without the certificate required by s. 205 
of the Code of Criminal Procedure, does not 
of itself constitute prima facie evidence of 
his examination, within the meaning of s. 866 
of that Code ; and not giving other proof to 
show that the statement was made by the 
prisoner before the Magistrate will make the 
statement inadmissible ; as evidence at the 
sessions. 14 W.R. Cr. 10. 

(115) — Examination of accused — Criwt. Pro. 
Code (1861). ss. 205, 366 — Attestation of 
Magistrate. — For the examination of a pri- 
soner in the presence of the committing officer 
to be used as evidence against him under s. 366, 
Crim. Pro. Code, the requirements of s. 205 of 
that Code should bo complied with, and the 
attestation of the committing Magistrate affixed 
in full to the examination. 15 W.R. Cr. 83. 

(116) — Evidence Act, a. 91 — Crim. Pro. 
Code (1872), s. 339 — Prosecution for false 
evidence. — Where, in a case of giving false 
evidence, the English record written by the 
Magistrate was put in to prove what the accused 
had stilted before him and the document was 
not interpreted to the accused in the language 
in which it was given or which he understood ; 
nor read over in accordance with the require- 
ments of s. 339, Code of Criminal Procedure, in 
the prcssence of the person then accused, 
that the English record of the Magistrate was 
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Evidence — continued. 

1. — (General) — continued. 

irrelevant, under the Evidence Act, s. 91, to 
prove what the prisoner said before the Magis- 
trate. The exact words which are used by the 
person who is charged with perjury must form 
the basis for charges of perjury ; and no evi- 
dence which does not purport to give those 
exact words can alone suffice for a conviction. 
23 W.R. Cp. 28. 

(117) — Omissio7i to make meynorandum of 
evidence by Civil CoiLrtin case of perjury . — A 
Civil Court in a case of perjury omitted to make 
a memorandum of the evidence of the accused 
when examined before it. Held that the omis- 
sion did not vitiate the depositions, if the evi- 
dence itself was duly recorded in the language 
in which it was delivered in such court. 9 W. 
K. Cr. 69. 

(118) — Statement of acctised before Magistrate 
— Mode of recording evidence — Crim^ Pro- 
Code {1872)^ s. 80 . — Where the deposition 
of a prisoner was given in Hindustani, but 
taken in English by the Magistrate, and the 
memorandum at the foot of the deposition that 
it was read to the witness and was by him 
.acknowledged to be correct, was not quite 
satisfactory, it was yet held to be relevant as a 
proper deposition within the provisions of the 
■Orim. Pro. Code and the memorandum was 
held to have been taken under s. 80, Code 
of Criminal Procedure, as evidence of the facts 
stated therein, and as affording some evidence 
of the correctness of the translation. 22 W.R. 
Cr. 2. 

(119) — Examination of accused person — Mode 
.of recording evidence . — The examination of an 
accused person should be recorded by the courts 
in the language in which it is delivered and as 
iar as possible in his own words. 24 W.R. Cr. 
34. 

(120) — Gazette of India — Calcutta Gazette — 
Act II of 1855. s$. 6 and 8— Official letters . — 
'The Gazette of India or the Calcutta Gazette, 
containing official letters on the subject of 
hostilities between the British Crown and 
Mahomedan fanatics on the frontier,was rightly 
admitted in evidence under ss. 6 and 8 of 
Act II of 1855 as proof of the commence- 
ment, continuation, and determination of such 
'hostilities. Similarly under s. 6. a printed 
letter from the Secretary to the Government 
■of the Punjab, to the Secretary to the Govern- 
ment of India, was properly resorted to by 
the Court for its aid as a document of reference. 
It was not necessary that these documents 
should be interpreted to the prisoner. It was 
sufficient that the purposes for which they were 
put in were explained. 7 B.L.R. 63 = 16 W.R. 
Cp. 28. 

(121) — Admis^ility of wife's evidence for or 
against husband or person charged jointly xoiih 
■him. — Upon a criminal trial in the mofussil, 
the evidence of a wife was held to be admissible 
'for or against her husband or persons charged 
:3ointly with him. B.li.R. Bap. Yol. Ipp. 11 
«e W.R. Cp. 21. 7 B.H.C. Cp. 80. 


Evidence — continued. 

1. — (Genepal) — continued. 

(122) — Evidence of person brihii^. — The evi- 
dence of the person who bribes is admissible 
against the person bribed. 3 W.R. Cr. 19. 

(123) — Crim. Pro. Code {1861). ss, 205, 
211 and 366. — A person who, in the opinion 
of a Sessions Judge has infringed the condi- 
tions under which a pardon has been extend- 
ed, ought not to be tried by the Sessions 
Judge in the exercise of the power given him 
under s- 211, Crim. Pro. Code, along with the 
prisoners in whose case he has already given 
testimony. 14 W.R. Cr. 10. 

(124) — Evidence Act — Main heading — {1872, 
s. 34). — Independent primary evidence of the 
payment to which the entries refer, in factory 
books, is not afforded by the books themselves. 
23 W.R. Cr. 27. 

(125) — Record of proceedings of Small Cause 
Court — Summons book. — The summons book of 
the Small Causes Court, Calcutta, was held to 
be admissible in evidence, though not signed 
by the presiding Judge. 6 B.L.R. 729. 

(126) — Authentication of record. — The record 
of proceedings in the Small Causes Court is n^ 
admissible in evidence unless authenticated 
by the signature of the presiding Judge. 6B. 

L.R. 730, Note. 

(127) — Burden of proving exemption from 
criminal liability, — The absence of all oircum- 
stances constituting either a special or a general 
exception is to be presumed, and the burden of 
proving them lies upon the accused, and it is 
not for the prosecution to negative such cir- 
cumstances. 27 P.R. 1887 Cr. 

(128) — Copy of translation of Magistrate's 
order in English — Evidence of admission. 
Evidence of an admission is not afforded by a 
copy of the translation of what a Magistrate 
is supposed to have said in English in * 
Deeding under Act IV of 1840. 7 W.R. 141* 

(129) — Plan, proof of. — A witness’s stotement 
that a plan was prepared in his presence ana 
bears his signature is not a sufficient reason for 
admitting the plan in evidence. The witnc® 
should depose to his knowledge that it is cortcci. 
11 B.H.C. 242. 

See accomplice, L.B.R. (1872—1892), 
L.B.R. (1872—1892). 246. 

See Accused PERSON, lOM. 295 = L.B.B. 
(1893—1900), 868. 

—Notes of.— See Act X OF 1876, s. 147, W 
B.L«R. App. 14. 

—Serial written information, if evi^i^^ 
See ACT I OP 1878, ss. 14, 16. 16, 4 L-B*^ 
121 = 14 Bur. L.R. 202*7 Cr. L. J. 87. 

— Arms found in house occupied by * 
joint family — Evidence of possession See a 
XI of 1878. s. 25, 15 A. 129. 

— Admissibility of personal knowledge ^ 
Judge— See ACT XVIH OP 1379, a. 36, i*' 
F.L.R. 1909. 
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Evidence — continued. 

1. — (General) —continued. 

See ACT XVm OF 1891, ss. 2 and 4, 4 C. 
W N. 433, F.B. 

See BOM. ACT IV OF 1887, 5 Bom. L. R. 
1047. 

-‘See PUNJ. ACT XX OF 1891, s. 95, 31 P. 
W.R. 1908 Or. 

See ACT in OF 1967 = ss. 4, 5 and 6. A.W.N. 
1905. 257 = 28 A. 210. 


Evidence — continued, 

i. — (General) — contmued. 

Evidence of general reputo in security 
proceedings— C rim. Pro. CODE (189SJ 
ss. 130, 1 A.L.J. 611, A.W.N. 1905. 34. 1 A.L. 
J. 616, 3 Bom. L.R. 269, 27 C. 993 = 5 C.W. 
N. 29, 5 0 W.N. 249. 


— Evidence to prove charge against habitual 
offenders— See CRIM. Pro. CODE (1398) 
s. no, 29 C. 779. 


See APPEAL, 2 A. 386, 6 B.H.C. Cr. 64, 11 
0.0. 360 = 9 Cr. L.J. 55. 

See APPROVER, 4 M.H.C. App. 21, 

— Recording evidence in the absence of asses- 
sors— See ASSESSORS, 15 A. 136. 

See ASSESSORS, 15 W.R. Cr. 3. 9 C. 876 = 
12 C.L.R. 506. 

See Bail Bond, 55 P.L.R. 1902. 

—Complaint by accused in previous trial— 
Admissibility without proof of presentation of 
it by him — See CHARGE TO JURY, 26 C. 49. 

— Improper reception of evidence — See 
Oharge to Jury, 17 c. 642. 

See Charge to Jury, 2 Ind. Cas. 434. 

—Accused pleading guilty, admissibility of 
—Sec Co-accused, lo M.L.J. 147, f.b. 

See COMPOUNDING OFFENCE, Rat. Un. Cr. 
0. 331 = Cr. Rg. 22 of 1887. 

— Confession not made in the presence of 
Magistrate, when admissible — See CONFES- 
SION, 2 Weir 735 = 3 M.H.C. 318. 

. — ^levancy of confessions made before a 
judicial officer in a Native State — See CON- 
FESSION, 12 A. 695. 

See Confession, 4 n.w.p. 16 , 5 c. 958 = 

« C.L.R. 363, 6 0. 630 = 7 O.L.R. 541. 15 C. 
695, F.B., 1 O.P.L.R. Cr. 116, L.B.R. (1893— 
1900). 70, 2 S.L.R. Cr. 34 = 10 Cr. L.J. 
500, L.B.R. (1872-1892), 497, 4 C. 696 = 4 C. 
L.R. 137. 

See Conspiracy, 9 Bom. L. R. 347 = 6 Cr. L. 
J. 823. 

— Circumstantial evidence — See CONVIC- 
TION, 136 P.L.R. 1909. 

—Penal Code, s. 239 — Delivery of counterfeit 

coins— See Counterfeiting Coin, 8 B. 223. 


See Crim. Pro. Code (1898), ss. 30, 337, 
388. 10 O.W.N. 847 = 4 Or, Lj. 44. 

See Grim. Pro. Code (1898), s. 103, 11 
wr. L.J. 136 = 5 Ind. Cas. 438 = 7 M.L.T. 362. 


V Mode of taking evidence as to the likeli- 
^ breach of the peace. 'See ORIM. PRO. 
CODE (1898), 8. 107, Oolm. Dig. Cr. 16 of 1874, 

"7^^ Bcueral repute in security proceed) 

*55 A 278^’ (1898), ss. 107, ^ 


Evidence required in security for good 

behaviour cases— See Crim.Pro. Code (1898), 
ss. 110 and 118, 2 A.L.J. 174 = A.W.N. 1905, 
41. 

Opportunity to adduce evidence in cases 
under s. 145, Crim. Pro. Code — See Crim. Pro. 
CODE (1898), s. 145. 28 C. 416. 

— Evidentiary value of decrees of Civil Court 
and orders of Criminal Courts on question of 
possession — See CRIM. Pro. Code (1808) 
s. 145, 33 C. 33 = 10 C. W.N. 257 = 2 C.L. J. 271 
= 2 Cr. L.J. 670. 

— Recording, in disputes about land, when 
necessary— See CRIM. PRO. CODE (1898), s. 145. 
7 C.W.N. 351. 

— Validity of order under s. 147, Crim. Pro. 
Code, unsupported by —See CRiai. Pro. CODE 
(1898), S3. 145 and 147, 30 C. 918 = 7 C.W.N. 
610. 

— First information, when should be recorded 
— Admissibility. — See CRIM. PRO. CODE (1898), 
s. 154, 7 C.W.N. 345. 

See Crim. Pro. Code (1898), s. 162, li P. 
L.R. 1905. 

— Statements to police entered in case 
diary not relevant in evidence — See Crim. Pro. 
Code (1898), ss. 162 and 172, 7 O.P.L.R. Cr. 
22 . 

— Statements under s. 164, Crim. Pro. Code 
(1898), admissibility of. — See Crim. Pro. Code 
(1898), 9. 164, 2 A.L.J. 100 = 2 Cr. L. J. 59. 

See Crim. Pro. Code (1898), ss. 164, 289, 
342, 364, 367, 633, 9 C.L.J. 55. 

— Confession of accused — Inducement to 
confess — Admissibility of. — See CRIM. PRO. 
Code (1898), ss. 164, 350. L.B.R. (1893—1900), 
52. 

—Police diaries and occurrence reports — 
Their evidentiary value — SeeCRIM. Pro. CODE 
(1898), s. 172, 2 Weir 142. 

See Crim. Pro. Code (1898), s. 172, 10 
C.W.N. 600 = 3 Cr. L. J. 408, 27 C. 295 = 4 
C.W.N. 129, 

— Admissibility of confessional statements 
and depositions. — See CRIM. Pro. Code (1898), 
ss. 193, 287, 288, 339 and 349, 16 M. 362 = 

2 Weir 394. 

See Crim. Pro. Code (1898), s. 196, Rat, 
Un. Or. 0. 242 = Or. Eg. 10 of 1886. * 
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Evidence — continued. 

1 . — (General) — continued. 

— Identification evidence. — See GRIM. PRO. 
Code (189*^), SS. 2‘21 (7), 342, 412 and 511, 
4 N.L.R. 163 = 9 Or. L. J. 56. 

See Grim. Pro. Code (1893), s. 252, ii 
Bom. L.R. 1153. 

.S^e Grim. Pro. Code (1398), ss. 253, 435 
and 439, IS P.W.R. 1909 Cr. 

— Admissibility of deposition — See GRIM. 
Pro. Code (1398). s. 28S, S.C. 229, Oudh. 

— Statements before committing ^Magistrate 
— Sec Grim. Pro. Code (1898), s. 288. A.w.N. 
1906. 187 = 4 Cr. L. J. 61 = 3 A.L.J. 852 = 28 A. 
083, 22 A. 445. 

—Given before committing JIagistrate, use 
to be made of such evidence in Sessions trial — 
Sec Grim. Pro. Code (1898), s. 288. 24 M. 414 
= 2 Weir 377, 7 C.W N. 345, 21 A. 175, 21 A. 
111 . 

See Grim. Pro. Code (1893), ss. 289, 292, 10 
C. 1024. 

— Inadmissibility of illegally pardoned ac- 
complice’s evidence — See GRIM- PRO. CODE 
(1898), s. 337, L.B.R. (1893—1900), 51. 

See GRIM. Pro, Code (1898), ss, 337, 339, 
52 P.L.R. 1903. 

— Evidence of co-accused — See CRIM- PRO. 
Code (1898), s. 342, 3 Bom. L.R. 437. 

See CRIM. Pro. Code (1898), s. 353, 6C.P.L. 
R. 33 Cr.. L.B.R. (1872—1892), 399. 

See CRIM. Pro Code (1898), s. 355, 2 Weir 
432. 

— Power of native second class Magistrate to 
record memorandum of evidence in English — 
Sec Grim. Pro. code (1898), ss. 355, 356, 357, 
537, 19 M. 269 = 2 Weir 433 = 6 M.L.J. 134. 

— Mode of recording evidence of witness — 
See CRIM. Pro. Code (1898), ss. 356 and 537, 

6 O.C. 73. 

— Examination of accused before a Magis- 
trate, admissibility in Court of Sessions — 
See GRIM. Pro. Code (1898). s. 364, 5 M.H.C. 
App- 4. 

See Grim. Pro. Code (1893), s, 437. U.B.R. 
(1397—1901), Vol. I. 100. 

See Grim. Pro. Code (1898), s. 512 (1), 10 
0. 1097. 

—Of previous conduct— See Defamation. 

7 A. 906. 

See Deposition, Cr. Rg. 26—8—1869. 

See Dispute as to possession of im- 
moveable property, 14 C.W.N. 80. 

See False evidence, lO B. 190. 

— Conviction upon same evidence on which 
accused discharged previously — See FURTHER 
Enquiry. 6 a. 367. 


Evidence — continued. 

1 .— {Gener&l)— continued. 

— Judge’s notes of evidence and proceedings’- 
— Right of accused — See HIGH COURT, JURIS* 
DICTION OF, 1 M.H.C. 138. 

— Misappreciation of evidence, if a ground 
for interference— See HIGH COURT, SUPERIN* 
TENDENCE AND POWERS OF. 5 M L.T. 233. 
F. B.=9 Cr. L.J. 192 = 19 M.L.J. 157 = 32 M. 
220 = 1 Ind. Cas. 228. 

See INSANITY, Rat. Un. Cr. C. 10. 

See Judge, 10 B.H.C. 75. 

— Evidence of handwriting — See JUDGE ANIl" 
Jury, Rat. Un. Cr. C. 452. 

See Judgment, 4 M.H.C. App. 42. 

— Taking evidence in the absence of J ury"“ 
See Jury, 7 Bom. L.R. 979 = 3 Cr. L.J. 42. 

See KIDNAPPING, A.W.N. 1902, 143. 

— Statement made out of Court — See MAGIS- 
TRATE, Jurisdiction of, 14 B. 672. 

See Magistrate, Jurisdiction of, 7 
C.L.R. 193. 

— Theory of case should succeed collection of 
evidence— See MEDICAL JURISPRUDENCE, 15 

C.W.N. 622. 

— Evidence of mental state in determining 
nature of provocation — See MENTAL STATE, 
L.B.R. (1893—1900), 249. 

— What should guide Judge in convic^ng ^ 
accused of murder — 5ee MURDER, 6 0. P.L.R. 
Cr. 3. 

— Evidence of a girl of 10 years requires 
corroboration, when she had made 
inconsistent statements — See MURDER, 6 M.L* 

T. 123. 

See PENAL CODE, ss. 34, 141. 142. 1^7 ®nd 
149, 11 Cr. L.J. 30 = 4 Ind. Cas. 700 = 6 M.L. I. 
17. 

— Intention of editor and publisher 
butions to the paper, admissibility of to kno 
intention— 5ee PENAL CODE, s. 124-A, 22 d. 
112 . 

— Admissibility in evidence of 
speeches— See PENAL CODE, s. 124-A, 5 M.L. i* 
393 = 32 M. 384. 

—See PENAL CODE, 8. 124-A, 5 M.L.T. 415 
= 32 M. 338 = 9 Cr. L.J. 506 = 2 Ind. Cas. 

See Penal Code, s. 193, 6 C.L.R. 47. 

— Evidence merely amounting to 
suspicion, but not justifying 
Penal code, ss. 300 and 302, 29 C. 483- 
C.W.N. 596. 

—Circumstantial evidence — See 
CODE. s. 302, 11 0,W.N. 1085 =6 Cr. L-J. 

See Penal Code, ss. 366, 372, 419 and 4 t 
114 P.L.R. 1904. 

—Demeanour of witness — See PENAL C0DB» 
s. 420, 9 Cr. L. J. 261 = 1 S-L-B. 20 Cr. 
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Evidence — continued. 

— (General) — concluded, 

— Proof of marriage— See PENAL CODE, 
«. 498, 3 O.C. 342. 

See Penal Code, s. 493. 2 S.L.R. 22 Cr.= 
-10 Cr. L.J. 235. 

See Police Report, Rat. Un. Cr. c. 23. 

— Proof of previous convictions — See PRE- 
VIOUS Conviction, Coim. Dig. Cr. i2 of 1873. 

—Suspicion insufficient for conviction — See 

Prosecution, 5 C P.L.R. Cr. ii. 

See PURDAHNASHIN WOMAN, 2 Weir 432. 

— Weak .and suspicious evidence — See REVI- 
SION, 20 P.W.R. 1907 Cr.=6 Cr. L.J. 2C3. 

See Revision, 5 M.L.T. 258. 

See Sanction to prosecute, 9 C.L.J. 
■690. 

— Duty of Magistrate to record evidence on 
which order for security based — See SECURITY 

-FOR GOOD behaviour. Colm. Dig. Cr. 20 of 
1874. 

See Security proceedings, 6 A. 132. 

See Stolen property, 5 N.W.P. 120. 

See Withdrawal of Charge, 5 Ind. Cas. 

See Witness, 11 C.W.N. 1085 = 6 Cr. L.J. 

^4 6 M.H.C. App. 43. 20 A. 155, 13 C. 53, 24 
•C. 288, 7 A. 862. 

' 2. — (Admissibility of Evidence). 

See Evidence act, ss. 5—55. 

J^)~^^vidence, admissibilily o/.— Evidence, 
•otherwise admissible, cannot be excluded at a 
tnal merely on the ground that the evidence 
shows that the prisoner against whom it is 
committed some other offence with 
was not charged at the trial. 14 A. 

of evidence taken by a Magistrate 
( trial Sufficiency thereof as ground oftrayisfer 
h that the notes of evidence taken 

y a Magistrate at the trial wore sufficient 
^ decide the question of the advisa- 

DUity of transferring a case. 1 C. 3S4. 

^^position of accused — Adviissibility in 
against him in subsequent proceeding, 
j accused person 

evidence against him in 

A (1893-1900), 70; B., 26 

-*• 108. P.O.; D., 8 L.B.R. 208] . 

co-occ/wed.— Where two 
jointly accused of theft, but the 
onl? ® process against one of them 

of that person, against whom 
the issued, adduced on behalf of 

be trial, was held to 

evidence. 10 C.L.R. 553. 

P L^*’ 1® 881' 180 

1882 Cr.. 10 O.W.N. 

voi = 83 C. 1863 = 4 C.L.J. 146.] 


Evidence — continued. 

2.— (Admissibility of Evidence)— cono/d. 

(5) — Report of Chemical Examiner — Crim. 
Pro, Code (i56’j). s. iiSO. — The report of a 
Chemical Examiner is evidence in a criminal 
trial, if it bear the signature of the Examiner. 
The original should bo produced, 6 B.L.R 
App. 122 = 15 W.R. Cr. 49. 

(6) — The Chemical Examiner’s report can bo 
read and acted upon as evidence by Magistrates 
as well as Sessions Judges. 6 M.H.C. App. 11. 

(7) — Dacoity — Damages — Suit against appro- 
ver— Confession and evidence at criminal trial, 
if admissible— Crim. Pro. Code {Act Voflt^98), 
s. 339 — Sessions Court's finding, if binds Civil 
Court — Civil Court suit, if barred — Merger of 
tort in felony, rule of — Applicability in India 
—Civ. Pro. Code {Act ATiT of 183-.!), s. 11. — 
Held, that the confession and sworn evidence 
of an approver in a criminal trial for dacoity 
are admissible in evidence .against him in a suit 
/or dam.ages brought against him by the com 
plainant for having instigated the dacoity. 
Held, further, that the Civil Court could act 
upon such statements, even though the Sessions 
Judge did not think it safe to convict the ac- 
cused upon such statements. “ The conditions 
for receiving and acting on evidence in Civil 
Courts are very different to those governing the 
procedure of Criminal Courts. Especially is 
this the case with respect to the statements of 
accused persons and accomplices.” Having 
regard to the provisions of s. 11 of the Civ. Pro. 
Code, the fact that the criminal trial had not 
resulted in a conviction of the accused was n© 
bar to the institution of the civil suit against 
him. 13 C.W.N. 501. 

(8) — Evideitce of absent ivitness, admissibility 
of, — The evidence of absent witnesses, as record- 
ed by the Magistrate, is admissible only under 
exceptional circumstances, and, in such cases, 
the Sessions Judge should satisfy himself that 
the witness is either dead or that, for any 
sufficient cause his attendance cannot bo 
procured. 1 W.R. Cr. Letters, 6. 

(9) — Evidence of improved circumstances — 
Admissibility of. — Evidence of the improved 
circumstances of an accused person, after the 
commission of the offence of which be has been 
convicted, is admissible, and evidence on this 
very important point must be produced before 
the Sessions Judge. 1 W.R. Cr. Letters. 7. 


(10) — Medical evidence.— In a charge of volun- 
tarily causing hurt with a dangerous weapon, 
held, that medical evidence should be recorded 
to ascertain the nature and extent of the hurt 
caused. U.B.R. (1897—1901), Yol. I, 318. 

8. — (Non-admissibility of Evidence). 


See Evidence Act, ss. 5—65. 

(1 ) — Whether evidence, not admissible, can be 
received as corroborative proof, — Evidence, 
which is not adoaissible. cannot bo received as 
corroborative proof. 1 N.W.P. 810. 
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E v/rfe/7ce— continued. 

3. — (Nou-admissibility of Evidence) — ctd. 

(2) — Evidence of previous information about 
offence — — A statement by a 
irolice constable that he had previous informa- 
tion that the particular offence was about to be 
committed should not be admitted as evidence 
against the accused. 8 B.H.G. Cr. 164. 

(3) — Evidence of general reputation in a 
chaigeof defamation. — Where the question of 
the truth of definite charges was in issue in a 
case of defamation, the Court would not be 
wrong in law' in rejecting evidence of general 
reputation and also in refusing consideration 
to what had been published on former occa- 
sions. 9 B.H.C. 451- 

(4) — Pros^cttiwi based on hearsay evidence — 
Admissibility of evidence. — In a certain case, 
the evidence for the prosecution consisted of 
the information given by one N to an Inspec- 
tor of Police, which information was reprodu- 
ced by the Inspector on behalf of the prosecu- 
tion. The defence objected to the admissibility 
of such evidence on the ground that N was not 
examined as a witness in the case. The 
?>Iagistratc, how'ever, disposed of the objection 
by saying that “ the information received from 
N was so complete as to bring all the circum- 
stances of the case to light \Yithout any further 
evidence being called by the prosecution,” that 
“ the facts elucidated by the Police Inspector 
in his evidence arc neither disputed nor dis- 
proved by the defence ” and that “ N seems to 
be one of the keepers of a common gaming 
house and, as a general rule, very little can be 
expected from such a witness.” Meld that the 
re.isons given by the ^lagistrate were not suffi- 
cient for admitting the evidence of the Police 
Inspector, and that it lay on the prosecution 
to prove, by legally admissible evidence the 
facts which were alleged to constitute the 
offences charged. 1 Bom. L.R. 433. 

{6)— Hearsay evidence — Admission . — Neces- 
sity of caution in receiving evidence of admis- 
sions and of excluding hearsay evidence 
illustrated. L B.R. (1872—1892), 350. 

(0 ) — Evidence of surgeon from notes of ano- 
ther surgeon, if pertnissible.~k Sessions Judge 
is not authorised to allow a surgeon to describe 
the post mortem appearances of the deceased 
merely from knowledge acquired by him from 
the perusal of the notes prepared by another 
surgeon. Rat. Un. Cr. C. 549. 

a 

(7) — Evidence upon commission taken upon 
order by committing Presidency Magistrate — 
Trial before High Court — Admissibility . — 
Evidence taken upon commission, by an order 
of the Presidency Magistrate that committed 
the case to the High Court, would not be ad- 
missible in the trial before the High Court ; 
for such to be admissible, it must be shown 
that it was so taken upon an order by the High 
Court itself, or that it is admissible under s. 33 
of the Evidence Act. 6 C. 532. [R., 19 G. 

113] . 


E vfi/e/ice— continued , 

3. — (Non-admissibility of Evidence)— cfd. 

(8) — Reports of post mortem examination — 

No evidence . — The report of a medical man on 
h.\s post mortem examination, though it may 
be used to refresh his memory when giving 
evidence, cannot be treated as evidence, and 
no facts can be taken from it. 9 C. 458 = 11 
C.L.R. 569. [B., 16C.P.L.R. 122]. 

(9) — A postmortem report is not admissible 
as evidence except to contradict the officer who 
made it, and it may be used by that officer, 
when under examination, for the purpose of 
refreshing his memory. 27 C. 295 = 4 C.W.N. 
129. 

(10) — The post mortem report could not be 
used as evidence in the Sessions trial, except 
by way of refreshing the memory of the 

who made it, or to contradict him. 6 C.W.N. 

98. 


(11) — The report made by a Civil Surgeon m 
the pnst mortem register of a post mortem exa- 
mination held by him and the statements made 
by the Assistant Surgeon about the correctness 
of the entries without personal knowledge 
thereof are inadmissible in evidence. L.B.K. 
(1893—1900), 39. 

(12) — Crim. Pro. Code {188'^), s. 510 — Report 
of “ Additional Chemical Examiner. S. 61U 
of the Code enacts that a document purporting 
to be a report under the hand of the Cheroij 
cal Examiner or Assistant Chemical Examiner 
may be used as evidence in an enquiry ; but a 
certificate signed by a person styling himse 
“Additional Chemical Examiner” docs no® 
come under the section, and cannot bo recei'e 
in evidence. 10 C. 1026. 

{IZ)— Depositions before committing Mag^ 
trate, statement of Muktear as to fauUiness cj 
Refusal by Sessions Judge to adm\t, proprMiy 
p>_'SVherea Sessions Judge, relying upon » 
general statement made by a - 1,- 

certain depositions were not properly 
the committing Magistrate, refused to allow 

them in evidence to contradict 
made by these witnesses before the 
Court, although no objection to their admi 
was taken on behalf of the Crown, ao , 
trial resulted in the conviction of the aw » 
held, that the conviction must be set aside a 
a retrial ordered. 13 C. 121. 

Proposals of compromise, no 
of guilty knotvledge against the 
dence relating to proposals of a compwmi^ 
during the pendency of the case ought 
the exercise of a proper discretion. 
ed to go in as evidence of ^ilty ^ 

against the accused. 25 C. 736 = 2 C.W-N. 

(15) -CHm. Pro. Cod, (1872), ^ 

of Crim. Pro Code (1898)— P^ 
reports— Inspector’s <^“vy-"”The ffia^ 

Police Inspector is notevidence. iw w.w-*- 

(16) — Diaries kept by police officers are no 
origicftl evidenc©# 2 W©!* Ittt 
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Evidence — continued. 

3.— (Non-admissibility of Evidence)— 

(17) — Police reports are not evidence and 
should not be treated as such, though some of 
the Subordinate Courts are too fond of doing so; 
it is a practice to be condemned and avoided. 

P.L.R. 1900. 71. 

(18) — Evidence before committinq Maqistrate, 
not^ used fit trial — Admissibility in appeal . — 
Evidence taken before a Magistrate, but used 
at the trial, cannot be referred to on appeal. 6 

B. L.R. App. 63 = 13 W.R 37 Cr. 

(19) — Finding by Criminal Court. — A Civil 
Court cannot rely on evidence taken in the 
Criminal Court, but is bound to record its own 
evidence, and come to a determination on the 
evidence taken before it as to the fact found 
by the Civil Court. 12 W.R. 477 = 2 B.L.R. A. 

C. 31. 

{20)-^ Available evidence not given at trial — 

of such, on appeal. -The High 
Court would not, on appeal, receive evidence 
which was available on the trial in the Court 
below, when the prisoner deliberatelv elected 
not to give evidence in replv to tlie case made 
against him. 21 W.R. Cr.' 13. 

(21)-^Evidence taken vi one proceeding — 

in another proceeding, — Where 
evidence has been given in one case upon the 
issue raised in that case, nothing can be more 
dangerous than to take that evidence and apply 
it in another case in which other issues arise. 
Where a legal practitioner was ch.irged with 
certain acts of profe.ssionaI misconduct iu con- 
nection with a case, in which ho had been 
engaged, and the records iu that case and in 
some other proceedings were put in their 
entirety and trejvted as evidence in the proceed- 
ing, held, that the proceeding was irregular. 
15 M.L.J. 432 = 1 M.L.T. 17=7 Bom. L.R. 894 
= 2 A.L.J. 800=2 C.L.J. 421 = 10 C.W.N. 57 = 
83 C. 161. P.C. 

(2l-ai- — Inference drawn from evidence in one 
case, whether can be precedent iu another .~^Tho 
finding of fact and the inferences drawn from 
it upon the ovidenco given in one case form no 
precedent for another case, iii which the evi- 
dence is difforonl and another mind is occupied 

^th drawing inferences from it. 12 P.R. 1891 

Cr. 

i^)~~‘Dyinq declarations — Their admissibility 

Juanner of provitig them. — Dying declarations 
are not admissible in evidence, unless they are 
by the Magistrate who recorded them. 
Although recorded by a Magistrate, in the 
*bsen(M of the prisoner, the mere production of 
them is not proof that they were made, so as 
to^ make them legal evidence against the 
prisoner. 2 Weir 339. 

(^8)— The statement of a deceased person 
tbou^^ recorded by a Magistrate, must bo 
proved in the usual way by calling the Magis- 
trate or olerk who took it down. The law does 
l^t pro^de that the mere signature of a Magis- 
trate shall be a sufficient authentication of 
snob a dooament. and it is obviously desirable 


E vidence — continued. 

3. — (Non-admissibility of Evidence) — ctd. 

that the person who took the statement should 
be subject to cross-examination as to the dying 
man’s state of mind when he made it, and as 
to the other circumstances. L.B.R. (1872 — 1892). 

(24) — Statemeyits made before a Magistrate 
other than the committinq officer. — In a sessions 

; trial, receiving in ovideuco the statements of 
j persons made before a ^Magistrate, who was not 
1 the committing officer, is illegal in the absence 
of any proof that they were so made ; the mere 
signature of a. Magistrate is not sufficient in 
j law to authenticate such statements, as these 
i are not the records of the evidence given by 
a witness iu a judicial proceeding. S.C. 30 
Oudh. 

(25) — Relevancy of statements of accused who 
were previously tried.— The st.atomeuts made by 
accused persons who were previously tried are 
irrelevant ; if their evidence was required, it 
should have been taken in the presence of the 
accused, or. on commission, if such a procedure 
were under the circumstances permissible. 5 
C. P.L.R. Cr. 3. 

(20) — 6 '. -ill, 7 . P.C. — Offence under — State- 
ment made to police. — A statement, made by 
an accused to the Police as to how bo came by 
the goods, which are alleged to bo stolen pro- 
perty, cannot bo used in evidence against him, 
when he is being tried for an offence under 
s. 411 of the Penal Code. 11 P.L.R. 1903, 

(27) — Evidence — Evidence of public officer re- 
fusing cross-examination— F.vUlence Act (I of 
1872), ss. 35 — 45, 05 (a) and 74. — The accused 
was convicted of having forged a bond purport- 
j ing to have been executed on the .31st July 1884. 
The main evidence in the c.ase was that of the 
store-keeper in the office of the Superintendent 
of Stamps, Calcutta, to the effect that the 
stamp paper on which it was written was not 
manufactured till February 1st, 1890. The 
witness deposed that his knowledge was based 
on papers received from the India Office, and 
that he was unable to give a copy of the papers 
without authorisation from his superiors, that 
there wore marks on the paper by which he 
could form an opinion as to the year in which 
the paper was manufactured, but that the 
marks were private and that he was prohibited 
by his superior officer from pointing them out. 
It was objected that this evidence was inad- 
missible, and, if admissible, was worthless as 
the witness could not be cross-examined. Held, 
that the evidence was nob admissible, and, even 
if it were, it was very inconclusive, owing to- 
I the refusal of the cross-examination. The 
witness was not giving evidence as an expert, 
for, he was not stating an opinion on any of 
the points referred to in paragraphs 45-50 of 
the Evidence Act ; and bis knowledge was based 
on the papers received from the India Office, 
and those papers were not produced. Granting 
that those papers were admissible as public 
records under 88.35 and 74 of the Evidence Act, 
yet they could only be proved by the produotioQ 
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Evidence — continued. 

3. — (Non-admissibility of EYidence) — cld. 

of the papers themselves, or, by secondary 
evidence of the nature described in 65 (a) and 
they could not be proved by the oral evidence of 
the witness. 66 P.L.R. 1903 = 5 P.R. 1903 Cr. 

(28) — Penal Code, s. 498^Proof of — Marriage. 
—In a case of enticing away a married woman, 
the mere denial of the marriage by the woman 
is not sufficient evidence to discharge the ac- 
cused. The evidence given in a civil suit is 
not admissible as proof of marriage in a case 
under s. 498. I.P.C. 3 P.R, 1881 Cr. 

4. — (Character Evidence). 

See E^^DENCE ACT, Ss. 52—55. 

(1) — Evidence of bad character. — Where a 
man is being tried upon a specific charge, un- 
less within the four corners of the law, proof of 
a previous conviction is allowed for the purpose 
of proving guilty knowledge, or whatever it 
might be, no question ought to be permitted 
and no evidence allowed to show that he is a 
man of bad and dishonest character. But if 
the accused, at his trial, chooses to put in 
issue the question of his good character, it is 
then competent to rebut such evidence by 
giving evidence of general evil reputation. 14 

A. 25. 

(2) — Eiyidence of good conduct. — No impor- 
tance can be attached to evidence of good 
character when the case against the accused is 
clear. When it is doubtful, some weight must 
be given to it. 8 B. 223. 

(3) — Evidence of bad character, as affecting 
the sentence — Evidence of departmental punish- 
ments, admissibility of — Evidence Act, ss. 54 
and 55 — Evidence of previous conviction, ex- 
ception in case of. — Upon the conviction of an 
accused, the Court has to determine what 
punishment to award, and, to do this, should 
take into consideration, not only the nature 
and gravity of the offence committed, but also 
the character of the accused. The bad charac- 
ter of the accused then becomes a fact in issue. 
Evidence of bad character being admissible as 
affecting the sentence, evidence may be given 
only of general reputation and general disposi- 
tion and not of particular acts by which 
reputation or disposition is shown. Evidence 
as to previous convictions is an exception to 
this rule. Evidence of departmental punish- 
ment is inadmissible for the above purpose. 
L.B.R. (1893—1900;, 352. 

(4) — Bad character, evidence of. — Evidence of 
had character should not be put before the jury ; 
but is only for the consideration of the Judge 
in determining the sentence to be awarded. 6 

B. L.R. App. 108 = 5 W.R. Cp. 37. 8 W.R. 
Cr. 11, 6 W.R. Or. 72, 7 W.R. Cr. 7. 

(5) — Evidenceof bud character. — It is impro- 
per to allow prosecution witnesses to state that 
the accused was not of good character. 2 B.H. 
€. 128. 

(5-a) Badlivelihood — Grim. Pro. Code(1898), 
a. 110— Admissibility of evidence of general 


Evidence — continued. 

4.— (Character Eyidonce) — concluded. 

repute — Evidence, if must be of neighbours — 
Evidence of misconduct committed long ago, 
value of — Joinder of charges in a proceeding 
under s. HO. 11 C-W.N. 789 = 6Cr. L.J. 1. 

— Of bad character — See EVIDENCE ACT, 
ss. 6, 14 and 64, 27 C. 139 = 4 C.W.N. 97. 

See Evidence Act, ss. 14 and 54, U.B R. 
1908, 2nd Qr., Evidence 1. 

— Evidence of bad character — See HABITUAL 
Offender, 5 0.0. 203. 

See Security for good behaviour, 3 
M. 238 = 2 Weir 54. 

— Good character of the accused — Mitigation 
of punishment — See SENTENCE, 16 C. 310. 

See Unlawful assembly, 6 M.L.T. 17. 

5. — (Dying Declaration). 

See DYING declaration. 

„ EVIDENCE— 1.— General. 

„ EVIDENCE ACT, ss. 8, 32. 

(1) — Dying declarations, admissibility of— 

Grounds — Penal Code, s. 396. — The admission 
of dying declarations is not limited to cases in 
which the death of the injured party is the 
sole object of the inquiry. It is admissible in 
evidence in all criminal cases. The ground on 
which dying declarations are admitted in 
evidence is that, when they are made, the 
declarant is in a condition in which, according 
to the experience of mankind, it is not less 
likely that what he says is true than if it had 
been said before a Magistrate under the sanc- 
tion oL an oath, and in the presence of the 
prisoners. Before a dying declaration can be 
received in evidence, it must be distinctly found 
that the person who made the declaration knew 
or believed that at the time he made it he ^s 
dying or likely to die. The Magistrate recording 
a dying declaration should put, on the record 
of the statement, the answer of the declarant 
to a question touching his knowledge or 
regarding bis approaching death. 3 N.W.P. 212. 

(2) — A dying declaration recorded, in the 
absence of the accused, by a Magistrate, other 
than the Magistrate who held the enquiry 
preliminary to commitment to the Court of 

Sessions, is not admissible in evidence, unless 

and until it has been proved by the Magistrs^, 
who recorded it. A nolo on the order sheet that 
the document was admitted without any objM* 
tion on the part of the accused does not 
any difference. 34 C. 698 = 11 C.W.N. 666= 

5 Cp. L* J. 427. 

(3) — Where the declaration of _ a 

wounded by the accused in committing da<»ttf 
was made on the 13th August 1899, and 6 
died on the 20th of that month, and there was 
no other evidence to prove that the death wM 
caused or accelerated by the wounds receiy 
at the dacoity. or that it was *1^ 

which resulted in his death, the Kgh Oon 
held that bis declaration ought not to 
been admitted in evidence. 28 B. 45=4 BO 
L.R. 331. 
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Evidence — cootinued. 

S. — (Dying Declaration) — contviued. 

(4)-;*Cri;«. Pro. Code (1898), s. 512~Dijing de- 
claration, how to be proved — Evidence Act, s. 32 
— Declaration elicited by questions put to the 
deceased — Retrial. — A dying declaration was 
reduced to writing under the supervision 
of a police patel who questioned the dying man, 
and was attested by the panch ; at the trial, it 
was duly proved by the patel and one of the 
panch, and was not objected to by the pleaders 
who defended the prisoners. Held that it was 
not necessary to order a new trial in order that 
the kulkatyii, who reduced the statement to 
writing, might be called or that the and 

patel might repeat the words used by the dying 
man, after refreshing their memory by looking 
At the statement reduced to writing at the 
time. 2 Bom. L. R. 1129. 


(5) — Dying declarations taken in the absence 
of the accused and not falling under the pro- 
visions of the conditions prescribed by s. 512, 
Crim. Pro. Code, should be proved by the oral 
evidence of some witnesses who heard it made, 
they being at liberty to refresh their memory 
hy referring to the notes made by them or 
read over by them at or about the time the 
statement was made. Witnesses should not be 
allowed to prove a dying declaration, as if it 
were a substantial piece of evidence in the case. 
The relevant fact to be proved is the statement 
by the deceased, and that statement is not 
the document made by the Magistrate, but 
the verbal statement made by the deceased 
pereon. Where the statement made by a 
person was not a continuous statement, 
but was elicited in answer to one or more ques- 
tions, the document, to be really of use, should 
clearly set out the exact questions put and the 
answers made to them. A declaration made 
by a dying person, could not bo admitted as 
evidence in the case, if it is not recorded in the 
language in which it was made, and if it is not 
proved as required by law. 6 C.W.N. 72. 


- Evidence of dying statement — Record in 
presence of the accii.^ed, or judicial officer . — 
The dying statement of a deceased person, if 
not recorded in the presence of the accused. 
Cannot be admitted in evidence to prove the 
statement ; the statement may be proved only 
® o^^inary way by one who heard it. 
With recourse to the writing to refresh the 
Witness’s memory if necessary. 8 C. 211-10 

921] 2 Weir 753; J’., 6 C.W.N. 


^^Though a dying declaration may bo I 
piftdo in the absence of the accused or of a 
judicial ofl&cer, yet, whenever it is possible, the 
^***^®^*OQ should bo taken by a judicial 
m^r as a guarantee of its authenticity. 3 
^•R. 1870 Or. 


^®^“~^h6rc a statement made by the deceased j 
uying declaration had been used as 
tfa* ^Ssinst the accused, though the Magis- 
te who recorded it was not the committing 
^ fjistrate, and though it was not recorded in 
pe accused’s presence, s. 80, Evidence Act, was 
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By idence — continued. 

5. — (Dying Declaration) — C07itinued. 

held to have no bearing on the question of the 
admissibility of the statement, and the docu- 
ment w.as held to be inadmissible to prove the 
truth of the facts stated therein. 9 P.R. 1900 
Cr. 

(9) — Where the written record of a dying 
declaration was made when tlic accused was 
absent, held, that .such writing was admissible 
under s. 32 (1) Evidence Act. but that it must 
be proved in the ordinary way. 18 P.R. 1886 
: Cr. 

I 

I (10) — Admissibility of statejnents in po/ice 

reports or made to another person in police 
enquiry. — Where the police recorded certain 
statements relating to the cause of the death, 
made by the deceased during the investigation 
> of a criminalca.se, held, that they were ad- 
’ missiblo in evidence. 17 P.R. 1886 Cr. 

I .(11) — Statement by deceased mentioning in- 
j fliclio7i of rcound by accused to eniother 
I deceased — Admissibility. — Where the deceased. 

I who had not himself charged the accused with 
[ having wounded him stated that another who 
had died was stabbed by the accused, held, 

I that such statement was not admissible under 
s. 32 (1), Evidence Act. 17 P R. 1901 Cr. 

1 

I (12) — Taken by a Magistrate — Atiestatioii 

' not mentioning accused's prcseiice — Proof . — 
A dying declaration was taken down by a 
1 Magistrate other than the committing Magis- 
j tratc. The Magistrate had not recorded in his 
attestation that the statement was taken in the 
presence of the accused. Held, that, before 
such a statement could be used against the 
I accused, it was necessary to summon the Magis- 
j trate to attest in Court the deposition recorded 
by him, and that he should be examined, in 
I the presence of the accused, as to the circum- 
1 stances under which the statement was record- 
ed. 29 P.R. 1887 Cr. [F., 114 P.R. 1887 Cr.] 

(13) — Weight to be attached to dyvxg dednra- 
■ tions. — A Court should receive a dying declara- 
tion with caution. The details of* the violence 
referred to by the deceased might have occurred 

I under circumstances of confusion and surprise, 

! tending to prevent their being correctly observed. 
The deceased might have stated his inferences 
from events regarding which he might have 
arrived at a wrong conclusion. Before the dy- 
ing declaration is received in evidence, any 
enmity between the accused and the deceased 
should also l)c taken into consideration. 117 
P.R. 1866 Cr. 8 P.R. 1868 Cr. 

(14) — Evidence Act, s. 32, sub-s. (1)— Dying 
declaration — Value of trusticorthy—Murder— 
Plea of voluntary drunkenness — Indian Penal 
Code, ss. 85, 86 and 302.—^Held, that a trust- 
worthy dying declaration alone, made by a 
deceased person in full possession of tho facul- 
ties, and proved by tho clearest and most reli- 
able evidence to be exact words of the person 
making it, and corroborated by the surrounding 
circumstances, is sufficient to support a convict- 
ion for murder under s. 302, I.P.C. Held, also, 
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E vidence — continued. 

S.— (Dying Declaration) — conchided. 

that, under the terms of ss. 85 and 86, T.P 0., 
voluntary drunkenness is no excuse for commit- 
ting a crime. 4 P.W.R. 1909 Cp. = 9 Cr. L. J. 
156 = 1 Ind. Gas. 100. 

(15) — Dying declaration made by signs — Pro- 
cedure . — Where a dying declaration is made by 
signs in response co questions put, it is admissi- 
ble in evidence. In such cases, however, the 
statement should be a true record of what, in 
point of fact, occurred, and should bear on its 
face the questions put, and the nature of the 
gesticulations made in response. Also the 
officer who recorded the statement should be 
called as a witness. 2P.R. 1886 Cp. (26 P.R. 
1885 Cr., R.) 

(16) — Dying declarations — Statement of de- 
ceased — Rape . — The dying declaration of a de- 
ceased person held relevant on a charge of rape. 
6 W.R. Cr. 75. 

(17) — Dying declarations — Statement made by 
deceased — Evidence Act, s. 3:i, cl. 1 — Murder . — 
A case of murder where the statement made by 
the deceased before his neighbours and in the 
presence of a head constable was admitted as evi- 
dence under s. 32, cl. I, Act I of 1872, that sec- 
tion providing that such statement is relevant, 
whether the person who made the statement 
was or was not, at the time it was made, under 
expectation of death. 19 W.R. Cr. 44. 

(18) — Sessions Court — Record of. — The dying 
declaration of a deceased person is admissible 
as part of the sessions record. 9 W.R. Cr. 2 
and 11 W.R. Cr. 2. 

See Judge, P.L.R. lOOO, p. 69 Cr. 

See PENAL CODE. ss. 34, 302, 326, 13 C.W. 
N. 680 = 36 C. 659 = 2 Ind. Cas. 841 = 10 Cr. L. 
J. 186. 

6.— (Expert Evidence). 

See Evidence— 1.— General. 

See Evidence Act, ss. 45—51. 

(1) — Evidence of expert. — Evidence of an ex- 
pert should be approached with considerable 
caution, especially where much depends upon 
such evidence. 1 G.L.J. 385 = 2 Cr. L.J. 311. 

(2) — Experts, opinion of, — The opinions of 
experts are not binding on the jury, for, it is 
with the jury, and not with the experts, that 
the determination of the case rests. The weight 
due to their testimony is a matter to be deter- 
mined by the jury, and it will be proportionate 
to the soundness of the reasons adduced in its 
support. 1 C. W.N. 465. 

(3) — Opinion of experts^ how elicited . — The 
proper mode of eliciting export evidence of a 
medical witness of the latter class is to put to 
the witness, hypothetically, the faots, which the 
evidence of the other witnesses attempts to 
prove, and to ask the witness’s own opinion on 
those facts. 9 C. 458=11 G.L.R. S69. 


Evidence — continued. 

6. — (Expert Evidence) — continued. 

(4) — Handwriting — Expert evidence. — To 
base a conviction upon the opinion of an expert 
in handwriting is, as a general rule, very un- 
safe. 2 A.L.J. 444 = 2 Cr. L.J. 353. IF,, 6 A. 
L J. 184] . 

(5) — Expert in handwriting, evidence of^ 
Convictiem based on opinion of expert — Circum* 
stantial evidence, convictum based on. — In the 
case of a prosecution based upon circumstantial 
evidence, it is incumbent on the prosecution to 
show that it is impossible to explain the cir- 
cumstances otherwise than upon the bypothesia 
of the accused being the guilty person. Held 
that, as a general rule, it is very unsafe to base 
a conviction upon the opinion of an expert in 
handwriting. Where according to the opin- 
ion of the expert there was no marked peculiari- 
ty in the handwriting of the accused, nor 
anything rare in stylo, held, that in such a 
case a conviction could not be based upon the 
opinion of the expert. 13 O.C. 1. 

(6) — Proof of previous convictions — Identifi- 
cation of accused — Certificate of officer in charge 
of Finger Print Bureau — Admissibility of.—“ 
The accused was convicted of theft. He had 
three previous convictions. The previous 
convictions were denied by the accus^, and, 
in order to prove them, the prosecution produc- 
ed certain finger impression slips, and the 
finger print instructor at Rangoon was called. 
He took impressions of the accused’s fingers m 
Court, and after having compared them with 
finger impressions on sheets he produced from 
the finger impression bureau, he declared that 
the accused must be the man whose 
impressions were on the sheets be produce 
and whose previous convictions were entered 
on those sheets. He did not personally 

the accused and had not himself taken the 
impressions on the sheets he produced. Held, 
the previous convictions of the accused stated 
on the slips were not proved by mere piMUC- 
tion of such slips. 4 L.B.R. 128 = 7 Cp. L. J» 
408. 

(7) — Expert opinion of thumb impres^ons^ 
Evide^Uiary value — Power of jury to reject the 
expert evidence. — Where the thumb impressions 
on a document were blurred, and many <>» 
the characteristic marks were far from 
rendering it difficult to trace the marls 
enumerated by an expert witness as demonstrav 
ing the correspondence between the thumb 
impressions in the doenment and those made 
by the accused in Court held, that, under tw 
circumstances of the case, the evidence waa 
not reliable and the jury were right in no* 
accepting the evidence of the expert 
elusive. Per Henderson, J. — Where the evident 
to corroborate the testimony of an 
witness is of an onreliable character it s 
proper to accept his evidence. Though tM 

evidence afforded by the correspondence 

thumb impressions is ordinarily of gre^ 
it would be unsafe to convict on the nwCT 
result of a critical examination of the thtnn 
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Evidence — continued, 

6. — {Expert Evidence) — conchtded. 

impressions made by an expert. Per Geidt, J. 
— A jury is not bound to accept the opinion of 
an expert upon thumb impressions without 
corroboration of their own intelligence as to 
the reasons which guided him to his conclusion. 
32 C. 759 = 9 C.W.N. 520 = 2 Cr. L.J. 259. 

(8) — Proof of previous conviction — Identifica- 
tion of accused — Certificate of officer in charge 
of Finger Print Bureau, admissibility of. — The 
accused was convicted of theft. He had three 
previous convictions. The previous convictions 
wore denied by the accused, and, in order to 
prove them, the prosecution produced certain 
Anger impression slips, and the finger print 
instructor at Rangoon was called. Ho took 
impressions of the accused’s fingers in Court, 
and after having compared them with finger 
impressions, on sheets he produced from the 
finger impression bureau, he declared that the 
accused must be the man whose finger impres- 
sions were on the sheets he produced and whose 
previous convictions were entered on those 
sheets. He did not personally know the accused 
and had not himself taken the impressious on 
the sheets ho produced. Held, the previous 
convictions of the accused stated on the slips 
were not proved by the mere production of such 
slips. 4 L.B.R. 125 = 7 Cr. L.J. 406. j 

See Charge TO JURY, 1 C.L.J. 385 = 2 Cr. | 
L.J. 311. I 

— Issue of commission to examine expert — ' 

See Commission, is c.p.l.r. Cr. 66. 

SeeCRiM. Pro. Code, ss. 17‘J, 222, 235 to 
239, 531, 537, 18 P.W.R. 1908 Cr.=8 Cr. L.J. 
75. 

7. — (General Repute). 

See Evidence — i. — General. 

„ Evidence act, ss. 52 — 55. 

„ Crim. Pro. Code (1898), s. 117. 

(1) * 7 ^Hm. Pro. Code (1898), s. 110, cl. (f) 
•^Evidence of general repute, admissibility of — 

Man of desperate and dangerous character'* 

— Acts of extortion. — In s. 110, cl. (/), a man of 
desperate and dangerous character means a 
man who has a reckless disregard of the safety 
of the person or the property of his neighbours ; 
and under that clause evidence of general 
repute is not sufficient. Evidence of acts of 
extortion unaccompanied by acts causing 
danger to the person and properties of other 
persons, is not sifificient to bring the case 
within cl. {/), s. 110. 11 C.W.N. 789 = 6 Cr. L. 

J. 1. 

(2) ~ Of general repute, if admissible in prose- 
cution^ unde7‘ s. 12 of the Burma Gambling Act, 
^Evidence of general repute is not admissible 
m a trial under s. 12, Burma Gambling Act. 
Offences under s. 12 of the Act should be tried 
J^g^^rly and not by way of a summary trial. 


Evidence — continued. 

7. — (General Repute) —concluded. 

See ACT XII OF 1996. ss. 45 and 51, 2 
P.W.R. 1907 Cr. 

See Bur. Act I of 1899. s. 17, 1 L.B.R. 
145. 

See Crim. Pro. Code (iS93). s. 55, 3 
L.B.R. 94 = 3 Cr.L J. 20. 

See Crim. Pro. Code (1893), s. 117 G. 2, 
3), 23 C. 621. 

See Habitual Offender. 5 O.C. 203. 

— Judge not to import personal knowledge 
of facts into case — See JUDGE, B.L.R. (1893 — 
1900), 445. 

See SECURITY FOR GOOD BEHAVIOUR, 11 
C.W.N. 413 = 5 Cr.L.J. 191. 12 C.W.N. 299 = 
7 C.L.J. 177 = 36 C 243 = 7 Cr.L.J. 146. 13 
C.W.N. 244, 9 O.C. 69 = 3 Cr.L. J. 290. 

8. — (Hearsay Evidence). 

(1) — Hearsay evidence, — A statement by a 
witness that he heard another person say, in 
the absence of the accused, that ho has paid a 
sum of money to the accused. ;»s a bribe, is 
bcarsav evidence and is not admissible. 2 C. 
W.N. 672. 

(2) — Evidence cf rumours, reports etc., in- 

admissible as evidence of general repute - — 
Evidence of rumours, reports, and information 
given is mere hearsay evidence, and, as such, 
wholly inadmissible as evidence of general 
repute. Evidence of repute is a totally different 
thing. A man’s general reputation is the 
reputation which bo bears in the place in which 
he lives amongst all the townsmen, and if it is 
proved that a man who lives in a particular 
place is looked upon by his fellow-townsmen, 
whether they happen to know him or not, as a 
man of good repute, that is strong evidence 
that he is a man of that character. On the 
other hand, if the state of things is that the 
body of his fellow-townsmen, who know him, 
look upon him as a dangerous man, and a man 
of bad habits, that is strong ovidonco that he 
is a man of bad character ; but to say that, 
because there arc rumours in a particular 
place among a certain class of people that a 
man has done particular acts or has character- 
istics of a certain kind, those rumours are in 
themselves evidence under s. 110, 112, Crim. 
Pro. Code, is to say what the lawdoes not justify 
us in saying. 1 L.B.R. 71. (23 C. 621, F.). 

(8 ) — Hearsay evidence — Hearsay evidence, 
inadmissibility of . — The admission of hearsay 
evidence prohibited. 7 W.R. Cr. 2. 7 W.R. 
Cr. 25. 

See CRIM. Pro. Code (1898), s. 637, 3 M.L. 
T. 263 = 7 Cr.L.J. 358 = 18 M.L.J. 250. 

See HOUSE TRESPASS, 29 P.W.R. Cr. 1907 
= 7 Cr.L J. 230. 

See Security for good behaviour, 
Bom. L. R. 84. 


s. N- DAR, B. A. LL. 
Vakil High Court, 

SRMAQAR (Ktkshaair) 
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B vidence — cont inucd. 

9. — (Medical Evidence). 

(1) — Deposition of medical witness — 

bility against individual accused, condition for 
— Crim. Pro. Code {Act X of 1H7'2), $. 3!i3 . — 
The examination of a medical witness taken 
and duly attested by a Magistrate, though it 
may be given in evidence in any criminal trial 
under s. 323 of the Crim, Pro. Code, must, in 
order to be admissible against any individual 
accused person, have been taken in the presence 
of the accused person — Per Field, J. 8 C. 739 
= 12 C.L.R. 233. 

(2) — Medical icitness. evidence of — Grounds 

of .idmissibility — Medical icitness examined 
before Magistrate may be examined at Sessions 
trial — Crim. Pro. Code s. 323. — The evi- 

dence of a medical man, who has seen a corpse 
and made its post mortem examination, is 
admissible in an enquiry regarding the death, 
to prove the nature of the injuries observed by 
him and as expert evidence as to the manner of 
the infliction of the injuries and as to the cause 
of death ; whereas a medical man, that has not 
seen the corpse, can give only expert evidence. 
{_Appr., 35 C. 589J. S. 328 of the Crim. Pro. 
Code, does not preclude a Sessions Judge from 
calling and examining the medical witness, 
that has been examined before the Rlagistrate, 
and especially where the deposition, before the 
Magistrate, is deficient or calls for further 
elucidation, such witness should be re-called 
and examined by the Sessions Judge. 9 C. 455 
= 11 C.L.R. 569. 

(3) — Medical certificate as to cause of death, 
effect of — Necessity for the examination of medi- 
cal man . — The certificate of a Medical Officer 
as to the cause of the death of a person and of 
the fatal character of the wounds is no evidence. 
He should be examined regarding these points, 
and some evidence should be taken to identify 
the wounded body with that of the person 
whose murder is the subject of charge. Where 
the deposition of the medical witness who has 
given a certificate did little more than attest 
its accuracy as to the nature of the wounds, 
held, that such deposition would not be suffici- 
ent. 2 Weir S59. 

'll ) — Medical evidence — Evidence of the medi- 
cal man b^ore Magistrate, whether sufficient . — 
In a Sessions case, depending almost entirely 
on the medical evidence, the examination of 
the Surgeon before the Magistrate should not 
be tendered or accepted as sufficient. 2 Weir 
560. 

• (5) — Report of Subordinate Medical Officer — 
Concurretice of superior officer . — The substance 
of a report from a Subordinate Medical Officer, 
vrtth an expression of concurrence by his supe- 
rior, cannot be read in evidence under s. 368 of 
the Code of Criminal Procedure. 11 W.R. Cr. 
2 . 

(6)— -Lcffer from Medical Officer — Letter ex- 
pressing qpinioii.—The letter of a Medical Officer 


Evidence — continued. 

9. — (Medical Evidence) — concluded, 

expressing an opinion is not evidence under 
ss. 368 and 370 of the Code of Criminal Proce- 
dure. 12 W.R. Cr. 25. 

(7 ) — Medical witness — Scope of his evidence. 
■T— It is not the business of a medical witness to 
|state whether the injuries be is speaking of 
f»amountto grievous hurt or not, but only to 
describe the nature of the injuries. A.W.N. 
plS85, 296. 

See Crim. Pro. Code (1898). s. 350, 12 C.L. 
R. 233. 

See Crim. PRO. CODE (1998), s. 470. 2 Weir 
583. 

See Grim. Pro. Code (1898), s. 510, 2 Weir 
661. 

See Pemal Code, s. 326, L.B.R. (1872— 
1892), 292. 

10. — (Refreshing Memory). 

See Evidence act, ss. 159, 160, 16I. 

(1) — Memorandtim by police officer — Refreshr 
ing such officer's memory during examination — 
Crim. Pro. Code [Act X of 1872), s. 119. — An 
accused is not entitled to insist upon a police 
officer refreshing his memory, during his exa- 
mination in Court, by referring to certain notes 
prepared bv such officer under s. 119 of the 
Code. 80. 154 = 10C.L.R. 51. [R., 19 A. 390 = 
17 A.W.N. 174, F.B., 33 C. 1023 = 10 C.W.N. 
890 = 4 Cr. L. J. 79]. 

(2) — Evidence — Writing to refresh memory, 
right of opposite party to inspect— Grounds — Neg^ 
lect of opposite party to use such right at proper 
time . — The grounds upon which the opposite 
party is permitted to inspect a writing and to 
refresh the memory of a witness are three- 
fold : — (1) to secure the full benefit of the wit- 
ness's recollection as to the whole the facts, 

(2) to check the use of improper documents and 

(3) to compare his oral testimony with his writ- 
ten statement. — {Per Field, J.) Counsel (on 
the opposite side) having a right to look at a 
particular writing before or at the moment 
when the witness uses it to refresh his memory 
in order to answer a particular question, and 
not then exercising this right, does not con- 
tinue to retain the right throughout the whole 
of the subsequent examination of the witness. 
—Per Field. J. 8 C. 739 = 12 C.L.R. 233. 

See Trdae Mark, 4C.L.J. 268=10 C.W.N. 
107. 

11. — (Statements made to police). 

See CONFESSION. 

„ Crim. Pro. Code (1898), ss. 161— 

„ Evidence act, s. 157. 

(D— Crim. Pro. Code (1898). sa. mar^537 

-^Police investujatienStatements 

the police — Uie o/ such statements oy tM 

Magistrate^ Prejiidice-^Procedure-^P^^l^ ~ 

A Magistrate, in trying a case against sevetai 



1849 


THE ALL INDIA DIGEST. 


1850 


Evidence — continued . 

11.— (Statements made to police)— con#J. 

accused persons, confined his attention only to 
those, whose names were mentioned before the 
Chief Constable, during the police inquiry. 
He used the statements, made before the Chief 
Constable, without complying with the provi- 
sions of s. 16-2 of the Grim. Pro. Code. Those 
of the accused, whose names were not mention- 
ed during the police investigation, were acquit- 
ted by the Magistrate: and the Magistrate 
considered the case against the rest and con- 
victed and sentenced them. It was contended 
that, though the procedure adopted by the 
Magistnite was irregular, the accused were not 
prejudiced therebj’. Held, that the prejudice 
to the accused was clear, when, as a result of 
the perusal of the statements made to the Chief 
Constable, some of the accused were acquitted, 
because their names did nob appear in them 
and the rest were convicted. The necess;\ry in- 
ference was that, as to the latter, the Magistrate 
was influenced by the fact that the statements 
of the witnesses examined before him were 
corroborated by the statements made before the 
Chief Constable, whereas the law directs that 
they cannot be used in evidence unless they arc 
admitted in accordance with the provisions of 
the Indian Evidence Act and of the Crim. Pro. 
Code. Therefore, having regard to the explana- 
tion to s. 637 of the Code, the Court was bound 
to presume, under the circumstances of the case, 
that there was a failure of justice, so far as the 
trial before the Magistrate was concerned. 9 
Bom. L.R. 366 = 5 Cr. L J. 353. 

(2) — Crim. Pro, Code {1898), s. 163—Stnte- 
menta of prosecution tvitnesses before police-^ 
Their depositions before Maqistrote-^Comparison 
of two statements — Conviction based upon the 
comparison — Trial ■ Illegality. — It is illegal for 
a Magistrate, trying an accused person, to use 
as evidence against him the statements made 
by the prosecution witncs.ses before the police, 
by comparing them with their depositions, and 
as a result of that comparison to convict him. 
9 Bom. L.R. 895 = 6 Cr. L.J. 224. 

(3) — Crim. Pro. Code, ActXof IS8‘J. s. 4!i3^ 
Statement cf witnesses before police — Weight of. 

A conviction bdsed merely on the statements 
made by witnesses before the police at the time 
of the occurrence, is illegal where the witnesses 
Rive an entirely different story at the trial. 
Rat. Un. Cr. C. 833 = Cr. Rg. 75 of 1895. (21 

W.R. 49 Cr., R.). 

(4) — Evidence — Person in custody of police — 
Statement made to police as complainant ivhile 

siwh custody. — Where a person, as a complain- 
case of rioting, gives information to 
the police while ho was in custody as an accused 
m a counter-case of rioting, such information 
18 on no better footing than a statement m.ado 
py an accused person to a police oiJicer while 
m custody, and is no evidence at all against 
him on his trial for rioting. 21 C. 392. 

. ’StatemenU to police officers — Evidence 
!i7 — Theft'fif jewels from murdered woman. 

ihe accused, charged with the murder of a 


E vldence — continued. 

11. — (Statements made to police) — ctd. 

woman, made a confession to a Police Inspec- 
tor, part of which related to the concealment 
of certain jewels which belonged to the deceased 
woman, and, in consequence of the information 
so received, the jewels wore discovered. Held 
that, under s. 27 of the Evidence Act, that part 
of the accused’s confession which described his 
assault on the deceased and her consequent 
death, and the way in which he became possess- 
ed of the jewels. related distinctly to the fact 
of the discovery of the ornaments and might be 
proved against the accused. 19 W.R. Cr. 51. 

i6)^Statements to police officers^ Statement 
made to Magistrate by party m custody.— \ 
statement, which a man in the custody of the 
police volunteers to one in the position of a 
Magistrate, nan be used as evidence against the 
man who makes it. 24 W.R. Cr. 33. 

(7) Statements to police officers —Anstrers 
given by prisoner to police constables or Magis- 
trate. G.D., presented a Government promis- 
sory note at the Bank of Bengal bearing a 
forged eodorsemenl, and was arrested. A police 
constable asked N, if he knew G.D ; N replied 
that he knew him as a common man. The 
police constable then asked N if he knew any- 
thing about the note. N replied that be did 
not. No threat or inducement was held out, 
nor was any caution administered to N. Held 
that the statements made by N in answer to the 
questions of the police constable were admissi- 
ble. N was afterwards brought before R, the 
Deputy Magistrate of Scrampore, who told him, 
before any depositions were taken, that he (N) 
was charged with having received a stolen pro- 
missory note, .and R asked him if he wi.shed to 
say anything. N replying in the affirmative, 
R, without administering any caution to him, 
asked him where or how he had obtained the 
note, and other questions, the answers to which 
were taken down. N was again brought up 
before R, and was asked whether a promissory 
note then produced was the one ho had deliver- 
ed to G.D., to take to the Bank. R told N that 
he was not bound to answer the question, but 
if he did, the answer would be taken down, and 
that, if he objected tc answer, that would also 
be noted. R committed N to take his trial be- 
fore the High Court. Held that on the trial 
the answers of N to the question of R, whether 
R acted as a Justice of the Peace for Bengal or 
as a Magistrate, were admissible. 1 B.L R. 0. 
Cr. 13 = 15 W.R, Cr. 71. note. 

{8)— Statements to police officers— Statement 
obtained by per.suation and jn omise of immunity 
—Crim. Pro, Code {1861), s. 146 — An admission 
obtained from a prisoner by persuasion and 
promise.s of immunity by the police ought not to 
bo received in evidence, as being in direct con- 
travention of s. 14G, Code of Criminal Proce- 
dure. The deposition of the police officer, 
moreover, should be taken before the admis-sion 
can at all be used against the prisoner under 
the Code of Criminal Procedure. 9 W.R. Cr. 16. 
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£v/rfe/7ce— concluded. 

11.— (Statements made to police) — cld, 

(9) — Statements to police officers — Statement 
extorted by police officer by inducement. — A 
police officer acts improperly and illegally in 
offering any inducement to an accused person 
to make any disclosure or confession. No part 
of his evidence as to the discovery of facts in 
consequence nf such a confession is legally 
admissible. 8 W.R. Cr. 13. 

(10) — Statements to police officers — A^fwiission 
to police officer , — .Admissions made by prisoners 
to police officers while in their custody are not 
admissible in evidence. 3 W.R. Cr. 21. 

ill)— Statement of defence ivitnesses to the 
poiic^.— Under s. 162. Crim. Pro. Code, a state- 
ment made by a defence witness to the police 
should not be read out at the trial. He can be 
asked whether he made that statement before 
the police. If no sufficient explanation is given 
for not stating at the first opportunity what he 
knows of the fact, the value of his evidence is 
materially decreased. 18 P.R. 1900 Cp. 

See CRIM. PRO. CODE (1898), s. 161, 16 A. 
207, 19 A. 390. P.B. 

See Crim. Pro. Code (1898), ss. IGl, 162, 

15 A. 25, 17 A. 57. 

See CRIM. Pro. CODE (1898), ss. 161, 172, 

16 C. 610, 20 C. 642. 

CRIM. Pro. Code (1898), ss. 161, 172, 
537, 16 C. 612 (Note.) 

See EVIDENCE ACT, SS. 25, 26 and 27, 15 C. 
589. 

See False Evidence, 15 A. 11. 

See Penal Code, s. 193, Rat. Un. Cr. 
C. 503. 

See Perjury, 4 A.L.J. 8li=7 Cr. L.J. 3 = 
A.W.N. 1908, 22. 

See s.ANCTioN TO Prosecute, ii B. 659. 
EYidence Act, 1855. 

See ACT IT OF 1855. 

Evidence Act (I of 1872). 

[Rep. in part, 44 and 45 VICT., C. 58, 
S. 127, ACT X OF 1897, AMENDED. ACT 
XVIIT OF 1872, ACT III OF 1887, ACT III 
OF 1891, SS. 1—8, ACT V OF 1898, ACT XIH 
OF 1898, ACT V OF 1899.] 

(1) — S. 3— Proof of fact — Degree of proof re- 
quired criminal and civil proceedings — Dxity 
of the prosecution in criminal proceedings — 
Benefit of the doubt, — Under s. 3, a fact is 
•said to be proved, when, after considering the 
matters before it, the Court either believes it to 
exist or considers its existence so probable 
that a prudent man ought, under the 
circumstances of the particular case, to 
act upon the supposition that it exists. 
A much stricter degree of proof is required 
in criminal proceeding than in civil ones, and, 
in criminal proceedings, the persuasion of 
•guilt most amount to such a moral certainty 


Evidence Act (I of 1872) — continued. 

as convinces the minds of the tribunal as 
reasonable men, beyond all reasonable doubt. 
It is the business of the prosecution to bring 
guilt home to the accused, to the satisfaction 
of the minds of the jury, but the doubt, to the 
1 benefit of which the accused is entitled, must 
I be such as rational, thinking, sensible men may 
; fairly and reasonably entertain, not the doubts 
of a vacillating mind, that has not the moral 
courage to decide, “ but shelters itself iu a vain 
and idle scepticism.” There must be doubts, 
which men may honestly and conscientiously 
entertain. Where two people were convicted 
of being in possession of bundles of cocaine, 

J and it was urged that the labels affixed to the 
bundles were not sufficient evidence that the 
contents were an intoxicating drug, for the 
purposes of conviction, and it appeared that the 
bundles were never sent to the chemical exa- 
miner for analysis, held, considering the degree 
of proof required in criminal cases, and it 
i being within the knowledge of Court that the 
Burmese do sometimes put false labels, that it 
! was not conclusively proved that the bundles 
I really did contain cocaine and that the accused 
were entitled to the benefit of the doubt. 8 
L.B.R. 216 = 4 Cr. L.J. 382. 

(2) — S. 3 — “Co«rf” — Registration Act (VIII 
j of 1671), s. 82 — Sub-Registrar — Penal Code. 

s. 228. — By s. 82 of the Registration Act, a 
I Sub-Registrar is a public officer, and proceed- 
ings before him are judicial proceedings 
within the meaning of s. 228 of the Penal 
Code ; and, as he is legally authorized to 
take evidence, he is a “ Court ” as defined by 
the Evidence Act. s. 3. 13 B.L.R. App. 40 = 22 
W.R. Cp. 10. 14 B. 260. 

(3) — Ss. 3, 133 and 30— See ACCUSED PER- 
SON, L.B.R. (1893—1900). 868. 

(4 and 5)— S. 3— See ACT X OF 1873, ss. 4, 

5 and 14, 16 M. 421 = 1 Weir 175. 

(6) — S. 3— See COURT, 12 B. 36. 

(7) — Ss. 4, 114, ill. (6). 133 — Accomplice--- 
Evidence — Corroboration — Rule of Law Rule 
of guidance — Presumption — Bribery — Corrobo- 
ration, of what kind required. — S. 133 of the 
Evidence Act is the only absolute rule of law as 
regards the evidence of accomplices. But there 
is a rule of guidance to which the Court alw 
should have regard ; that rule of guidance is 
to be found in ill. (6) to s. 114 of the Evidence 
Act. S. 114 of the Evidence Act enacts a rule 
of presumption : and, read with s. 4 of the Act, 
it indicates that this is not a hard and fast pre- 
sumption. incapable of rebuttal, a presumptto 
juris et de jure* The right to raise this presum^ 
tion as to an accomplice is sanctioned by the 

Act; anditwouldbeanerrorof lawtodisregaro 

it ; what effect is to be given to it must be 
determined by circumstances of each 
The evidence of the accomplice requires to be 
accepted with a great deal of caution 
tiny, because, among other things, he is Ii»e^ 
to swear falsely in order to shift the guilt fwni 
himself. But this consideration hardly apphes 
to the evidence of one, who testifies that he has 
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bribed the accused ; for, by his own testimony, 
BO far from shifting the offence from himself, 
he, in fact, thereby fastens it upon himself, for 
it is by making himself out to be a briber that 
he shows another has been bribed. The 
COTroboration of the evidence of an accomplice, 
•when required, should be such corroboration in 
material particulars, as would induce a prudent 
man, on the consideration of all the circum- 
stances, to believe that the evidence si true not 
only as the narrative of the offence committed 
but also so far as it affects each person thereby 
implicated. 7 Bom. L.R. 969 = 3 Cr. L. J. 33. 

(8) — Ss. 4 and 114. — See BURDEN OF Proof 
li.B.R. (1893—1900), 276. 

5 — Exclusion of evidence, — Under the 
Evidence Act, admissibility is the rule and 
•e^lusion is the exception, and circumstances 
which, under other systems, might operate to 
exclude are, under the Act, to be taken into 

i. _ I in judging of the value to 

be allowed to evidence when admitted. 16 B. 

B 61 . 

(10) Ss. 5 — J4 — Receiving illegal gratifica’ 
— Subsequent, but unconnected receipt, evi- 
of — Where a person was 
-charged with having received illegal gratification 
under s. 161 of the Penal Code, on three specific 
-oc^sions, in a certain year, from a firm, 
held, evidence of similar, but unconnected 
instances of receiving illegal gratification 
from the same firm in subsequent years is in- 
admissible under ss. 5— 13 of the Evidence Act. 
Nor would it be admissible under s. 14 of the 
Evidence Act— Per Garth, C.J. (Afaclean, J. 
.concurring). If the receipt of illegal gratifica- 
tions mentioned in the charges be considered 
to have been proved to the satisfaction of the 
Court hy other evidence, and if it be necessary 
to ascertain whether the accused received them 

^utotixye for showing favour in the exercise 
of his official functions, the alleged subsequent 
^mnsactions would bo relevant under s. 14. But 
they are^ not relevant for the purpose of 
‘^tablishing the fact of receiving such gratifica- 
yon in an earlier transaction. — Per Mittcr, J. 
[ii., 16 B. 491,] S. 14 applies to cases where 
A particular act is more or less criminal 
“Or culpable, according to the state of mind 

^®oling of the person who does it ; but 
the operation of the section must not be 
oxtondod to other cases, where the question of 
guut or innocence depends upon actual facts and 
Wt upon the state of a man's mind or feeling — 
rn C.J, in 6 C. 655 = 8 C-L.R. 197, 

28B.W9^' Vol. T, 144 :P., 

. Ss, 5, 11, 153 — Wibiesses to contradict 
■tateni^t of other witnesses, — Where witnesses 
examined by the prosecution to state 
at they saw the accused at a particular place 
t ft particular time, held that evidence of other 
^tnesses could be let in to prove that the for- 
mei witnesses could not have seen the accused 
•M BtatM by them. Such evidence is admissi- 
•oio under as. 6 , il, 153 ©f the Evidence Act. 


Evidence Act (I of 1872) — continued, 

I It is not to impeach the credit of witnesses that 
j such evidence is let in, but to contradict evi- 
dence as to relevant facts. 11 B.H.C. 166. 

(12) — S. 6— Commission of criminal breach 

I of trust— Confession— Relcvanci/.— Where a 
prisoner, a bookingclerk of aRailw-ay Company, 
committed criminal breach of trust as a ser- 
vant in respect of certain sums, his confession 
before the Traffic Manager of the Corapanv 
would be a relevant fact under s. G. 9B.H.C. 
358. 

(13) S, 6, lUus. {a)— Murder — Res gest.e 
—Statement of eye-witness shortly after occur- 
rence, if relevant — Hearsay evide^ice — Admissi- 

bility-~Same transaction — Interval of time 

Physical and mental condition of pey'son lyialcing 
statement. — Hearsay evidence of the statement 
of a by-stander as to an occurrence would be 
admissible in evidence as a part of the res gesUs, 
only if it was made at the time the transaction 
was taking place or so shortly before or after 
it as to form part of the transaction. If the 
transaction had terminated when the state- 
ment was made, it would be irrelevant. In 
this case a chowhidar deposed that one G ran 
up to him and stated that he had seen the 
accused persons murder his mistress whom he 
had met by assignation and that he had run 
away from the place of occurrence to save his 
life. What interval of time passed between 
the murder and the alleged statement did not 
appear. G seemed to be quite sensible when 
he made the statement and the condition of 
his mind did not appear to be such as to ex- 
clude the supposition of his fabricating evidence 
or being tutored : Held, that the statement 
was inadmissible in evidence. 11 C.W.N, 266 
= 5 Cr. L.J. 71. 

(14) — Ss. 6, 8, ill. (g) — Statement by injured 
^rson to thirdparty, — A statement made by an 
injured person, in the presence of the prisoner 
who caused the injury, to a third party, 
immediately after the offence, would be .ad- 
missible in evidence, when the prisoner did not 
deny having done the act. 10 C. 302. ID 

II C.W.N. 266). 

(15) — Ss. 6, 14 and 54 — Evidence of bad 
character I.P .C., s. 401, — In a trial of persons 
for an offence under 3 . 401, where the charac- 
ter of the accused is not in issue, evidence of 
bad character or reputation is not admissible, 
and therefore evidence of previous convictions 
cannot bo adduced. 27 C. 139 = 4 C.W.N. 97. 

(16) — Ss. 6, 80, 91 — See FALSE EVIDENCE, 

25 P.R. 1890, Cr. 

(16-a) — S. 6 — See No, 10, supra. 

(16-6) — S. 7 — See No, 10, supra. 

{17)— S, 8 — Answers given to official superior 
in official enjuirj/.— The answers to his superior 
officer, given by an accused person in explana- 
tion of an official irregularity, can be proved 
against him, if subsequently ascertained to bo 
false. The subordinate is under no legal obli- 
gation to attend an official enquiry, but if he 
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does attend and answers the questions put to 
him, the answers that he gives fall under the 
category of statements which accompany and 
explain acts other than statements. 4 Bom. 
L.R. 284. 

(18) — Ss.8, 9 and 32 — Statements by deceased 
as to catise of his death given by sigjis in answer 
to questions, admissibility of, — When a witness 
is called for the purpose of deposing to bis 
having put certain questions to a person shortly 
before his death, who, being unable to speak, 
although conscious, made signs byway of reply, 
the questions being as to the cause of his death, 
held. Per Oldfield and Brodhurst, JJ., con- 
curring : — The signs cannot be regarded as 
conduct within the meaning of s. 8, as these 
signs, taken alone without the questions, 
cannot be connected with the cause of death. 
The questions cannot be proved either under 
Expl. 2 of s. 8 or under s. 9, for, before they 
can be admitted, the conduct which they are j 
also alleged to affect should be proved to be 
relevant. In this case until the questions are 
admitted, the conduct is not relevant, and, 
therefore, the questions cannot be let in because 
the condition precedent to their admissibility 
has not been satisfied. Where a statement is 
made merely in response to some question or 
suggestion, it shows a state of things intro- 
duced, not by the fact in issue, but by the 
interposition of something else, and it does not, 
therefore, amount to “ conduct ” under s. 8 of 
the Evidence Act. But the questions and 
signs in response are admissible under s. 32 of 
the Evidence Act, as they amount to “verbal 
statements” under that section, made by a 
person as to the cause of his death. Per 
Straight, J. — The questions taken with the 
dying person’s assent or dissent in response to 
them, clearly proved, constitute a “verbal 
statement ” as to the cause of the death, within 
the meaning of s. 32. Statements by the 
witnesses as to their impression of what these 
signs meant, arc inadmiirsible, and should be 
eliminated, but assuming the questions put 
to the deceased were responded to in such a 
manner as to leave no doubt in the mind of the 
Court as to the meaning, then, it is not strain- 
ing the construction to hold that the circum- 
stances are covered by s. 32. Per Mabmood, J. 

— S. 32, cl. (1) can only apply to “ statements” 
written or verbal. The word “ verbal ” cannot 
mean more than “ by means of a word or 
words.” As nodding the head or waving the 
hand is not a word, the questions and the signs 
in response are not admissible under s. 32. But 
the signs made by the deceased, being the 
conduct of a person, an oSence against whom 
is the subject of a proceeding, are relevant 
under s. 8, of the Evidence Act, inasmuch as 
the word “conduct ” as used in s. 8, does not 
mean only such conduct as is directly or 
immediately influenced by a fact in issue or a 
relevant fact. The questions put to the deceas- 
ed are admissible either under expl. 2 of s. 8, 
or under s. 9, by way of explaining the meaning 
of the signs. 7 A. 365, F.B. 
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(19) — Ss. 8, 24,25, 26, 27 —Accused pointing 
out articles stolen — Conduct — Admisnbility of 
evidence— Application of Evidence Act — s, 27, 
an exception to preceding sections — Crim. Pro, 
Code, Act V of 1898, s. 269.— M was charged 
with the murder of a girl. On the hope of 
pardon being given to her, she took the police 
to a place and pointed out and produced 
certain ornaments, which the deceased was 
wearing at the time of her death. Held, 
that evidence was admissible to show that the 
accused did go to a certain place and there pro- 
duced certain ornaments, It is the Evidence 
Act and not the Criminal Procedure Code 
that must be looked to as to whether the 
evidence in point is or is not admissible. 
S. 27 of the Evidence Act is an exception to 
the preceding sections, and its object is to 
provide for the admission of evidence which, but 
for the existence of that section, could not be 
admitted. So much of the information, even 
if it amounted to a confession, made to a police 
officer, may be proved, as related to the dis- 
covery of the articles stolen. The conduct or 
acts of the accused .are not dealt with by s. 27 
and are relevant under s. 8. 6 A.L.J. 839 Cr., 
F.B. 


(20)— Ss. 8, 32, 118, 119— Signs made by deaf 
mute— Admissibility i?i evidence . — The gesticula- 
tions of a deaf mute at the place where a dead 
body was found during the police enquiry, and 
subsequently in Court C{»nnot be used m 
evidence against .an accused person, as he is not 
a competent witness under s. 118, Evidei^ 
Act; nor are they admissible against the 
accused as conduct under s. 8i Evidence Act ; 
and, if they are regarded as statements, th^ 
are equally inadmissible under s. 32 (1). “ 

C. 246. 


(21)— S. 8, ill. (k)— Admission— Confes^^ 

— A prisoner was indicted for theft and disho- 
nestly receiving stolen property. The prosecut^ 
while travelling by train to Calcutta, discoverea 
the loss of the property, and stated his loss toa 
Railway Police Inspector at the first station 
at which the train stopped after be 
aware of the theft, the prisoner not 
then present. This statement was < 

evidence, and admitted under s. 8, ill* ("** 
tbe Evidence Act. Evidence was also 
of a statement, made by the Prisoner to tne 
constable who arrested him, to the 
some of the property had been 
and that he had bought the rest, and thw 
admitted ; the Court remarking that tbere^^ 

h distinction in the Evidence Act bet 
“admission” and “confession.” 10 ' 

App. 2. 

(22) — Ss. 8, 14, 43, 54— See BAD CH. 4 BACTBB, 

7 P.R. 1895 Cr. 

(23) — Ss. 8, 25. 26, 27— See CONFESSlOJf. 
14B. 260, F.B, 

(23-a) — S. 8 — See Nos. 10, 14, ^ . . 
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(24) ~Ss. 9, 11, cl. {S), mid — Comparison 
of thumb tmyjressjon.— A comparison of thumb 
^pressions is admissible, under s. 9 of the 
£viQODCO Act, if tho siiniliirity of tliosc imprcs- 
sions can establish the identity of a person, 
who is charged with having forged a document 
purporting to have been executed bv another, 
with the latter, or under cl. (2i of s. 11 of the 
Act, if their dissimilarity makes such identity 
miprobable. Though the comparison of thumb 
impressions is allowable- such comparison 
must be made by the Court itself ; the opinion 
of an export as to the similarity of such impres- 
sions is not admissible under s. 45 of the 
Evidence Act. 1 C.W.N. 33. (i?.. 3 N.L.R. 1 
= 5 Cr, L.J. 220J . 

(24-a)— S. 9 -See Nos. 10. 18. supra. 

(25)— S. 10— AB0TMENT, 4 C.W.N. 528. 

f26) — S. 10—550 Conspiracy. 28 C. 797. 

5 O.C. 321. 

(27)— S. 10—555 Pen.vl Code. ss. 109, 114. 
124.A. 5 M.L.T. 1G = 32M. 3 = 1 Ind. Cas. 36 
= 9 Cr. L.J. 130. 

(28i — s. 10—555 Penal Code, .ss. 121 fn) 
122andl23, U.B.R. (1392—1896), Vol. I. 148. 

(28-a) — S. 10 — Sec No. 10, supra, 

(29) Ss. 11, 14 and 15 — Scope— Applicability 
of English law — Practice. — The words of s. 11 
of tho Evidence Act are very wfdo, and, under 
evidence which would be properly held 
admissible under English law, would be 
properly admitted under the Evidence .\ct. 
Evidence touching circumstance* and transac- 
tioi^ which are connected with tho special 
subject-matters of the charges as parts of one 
and the same transaction, is not inadmissible. 
The Courts are justified in looking to English 
decisions to olucidato the meaning of the Evi- 
dence Act, and tho evidence which Judges in 
England have admitt-ed and juries have acted 
upon, must be held to be clearly within tho 
terms of ss. 11, 14 and 15. 16 B. 414. 

— Crime committed between A 
and C — Relevancy of the fact that it has not 
^6n committed by 0~ Inference of guilt of A 
arawn from incriminating circumstances , — M 

illegitimate child. It was alive 
« bM time, it was attended during the night by 
M, us mother, and B, midwife, and was found 
leiew next morning. The medical evidence 
p ovea that its death was due to strangulation, 
nero was no other evidence except the state- 
®.und J, a Chowkidar, to tho effect 

/iin" j each of thorn, that she 

ifc *dlod the child and begged them to keep 

Those statements, however, were 
not considered conclusive. Beld, that M was 
guilty of causing tho death of the child mainly 
be principle that, where the guilt lies 
a and C and there is no reason for 
® concern with the 

of the crimef while the motive and 

miYf/* oiroumstances are too incri- 

mmating against A, the irresistible inference 

117 
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; is that A has committed the crime. But the 
I Chief Court, thinking it was probable that M 

committed the oiimy iu a distracted state of 
mind, etc., directed that a copy of this judg- 
^ ment belaid before his Honour the Lieutenant- 
Governor. in order that His Honour might 
exercise his prerogative of morev with respect 
D K's Honour' thinks fit. 6 

(31) — Ss. 11 and 51. — See Bo.M. ACT IV OP 
1887, ss. 4, 5. 6. 7.23 B. 129=5 Bom- L.R. 

{ oOo. 

(321- S. 11 — See SECURITY FOR GOOD 
I BEHAVIOUR. 14 C.W.N, 49 = 37 C. 91 = 5 Ind. 

I Cas. 29. 

I 

(33) S. 11 — See Stolen Property 
A.W.N. 1885, 27. 

(33-n)— S. 11 — 5cc Nos. 10, 24, supra. 

(.33-6) S. 12 — See No, 10, supra. 

(34) — S. 13 — See Crim, Pro. CODE (1898), 

^ 145, 29 C. 187 = 29 I.A. 24=6 C.W.N. 336, 
P.C. 


(34'n) — S. 13 — See No. 10. supra. 

(35) 6i. 14 and 15 — Evidence admissible 
under the sections. — Where a person was charged 
with having made three tran.sfcrs on a certain 
day with tho intention of evading tho execution 
of a decree, evidence of other such transfers 
on the same day was hold to be admissible 
under ss. 14 and 15. Evidence Act, to show that 
all tho transfers were in one and the same 
transaction in question, and were made with 
a fraudulent intent. 16 B. 414. [i?., 9 C.L.J 
610= 13 C.W.N. 973 =36 C. 573] . 

(36) — 5s. 24, 15 — Evidence of previous convic' 

lions when relevant . — In a prosecution for theft, 
it cannot be assumed, as a matter of course 
that a previous conviction for the same offence 
is relevant iu establishing the guilt of the 
accu.sed. In order that it may be relevant 
under s. 15, it must be strictly shown that that 
section applies. U.B.R. (1897—1901), Vol. I. 
144. (6C.655. R.), 

(8/) Ss. 14, 15 — Intention — State of mind— 
Evidence of intention — Evidence as to previous 
or subsrguent acts forming one series of transact 
(ions— of ev’ulence— Penal Code, 
s. 420— -Cheating,— Accused was charged with 
deceiving one B by leading him to believe that 
he could secure an employment for him and 
with thereby inducing B to give him some 
money. Evidence was given to show that this 
transaction with B was one of a series of simi- 
lar frauds practised by tho accused upon vari- 
ous other persons. Held, (on a review of the 
English decisions) that such evidence was ad- 
missible. S. 15 of tho Evidence Act is an appli- 
cation of tho general rule laid down in s. 14 , 
and it is not necessary under the section that 
all the acts should form part of one transaction, 
but, if they form part of a series of similar occur- 
rences, such acts may be proved. Where tho 
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■particular transaction is one of a senes of simi- 
lar frauds.evidence of the other frauds is admis- 

sibleto prove the It n- 4^573 = 

the particular case- 9 C.L.J. 610-36 C. 573 

13 C.W.N. 973=2 Ind. Caa. 601. 

(38)— Ss. 14. 43, 53— Offence uyvdfrs.400, L 

p Q. Evidence of previous convu:ttons . — As 

regards an offence under s. 400, I.P.C., previ- 
ous commission of dacoity by the same accused 
is relevant under s. 14 of the Evidence Act. 
Convictions previous to the time specified in 
the charge, or previous to the framing of the 
chargearc relevant under expl. 2 of s. 14, Evi- 
dence Act. But convictions subsequent to the 

time specified in the charge and to the framing 
of the charge itself are not admissible in evi- 
dence. 1 C.W.N. 146. 5 Bom L r. 

805 = 28 B. 129; R-, 27 C. 139 — 4C.\V.N. 97]. 


( 3 g)_S 5 . 24, 54— Evidence of previotcs con- 
victions under, when and for what purpose 
odmissidfe.— Although evidence of previous 
convictions is ordinarily irrelevant under the 
above sections for the purpose of affecting the 
opinion of the Court as to the guilt or innocence 
of the accused in respect of the charge against 
him. it may be admissible after conviction for 
the purpose of affecting the punishment impos- 
ed. U.B.R. (1892—1896), Yol. 1. 82. 

{40)— Ss. 14 and 54— Evidence as to general 
disho\iesty of character, ivhether admissible for 
raising presumption of dishonesty in any parti- 
cular case. — Evidence as to general dishonesty 
of character is not admissible under the Evi- 
dence Act for the purpose of raising a presump- 
tion of dishonesty in the particular case under 
trial. U.B.R. (1908), 2nd Qr., Evidence, 1. 

(41)— S. 14, ill. (a)— See PENAL CODE, 
6S. 379, 411, 9 Bom. L.R. 27 = 5 Cr. L.J. 63. 


(41-a)— S. 14— See Nos. 15, 22, 29, supra. 

(41-6)— S. 15— See Nos. 29, 35, 36, 37, supra. 

Ss. 17—30. 

See Admission. 

See Confession. 

(42) — Ss. 21 and 30 — Confession of co-accused 
when relevant — Sizspictous confession to be re- 
jected altogether — ss. 114 and 202, l.P.C . — 
Seld, that (a) it is settled law that, before the 
confession of the accused can be taken into 
consideration against others jointly tried with 
him for the same offence, it must appear that 
the confession implicates the confessing person 
substantially to the same extent as it implicates 
those against whom the confession is to be used; 
(6) a confession cannot be expanded or extended 
to make it available for incriminating persons 
ether than the confessing accused ; (c) where 
& confession is a suspicious one and grossly 
improbable in certain parts, it must altogether 
be set aside, and (d) where it is admissible, it 
is even then necessary that there should be its 
corroboration, which must be furnished by in- 
dependent evidence and should incriminate 
each accused individually, in respect of the 
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offence charged. Held also, on the above 
principles, that K’s following statement is 
neither a confession of guilt of murder, no^r is 
it admissible against the other accused- M 
asked him to get her a chicken apd he did 
He was asked to come in the evening and he 
came and shouted from outside the house that 
he had come. After some time, M and her 
husband appeared and gave him a bundle to 
carry and they all went to Ramidass house, 
where he put down the bundle under the 
and, when the incantations were performed, he 
carried the bundle into the Jungle and 
it down. He never saw what the bundle 
contained and was, in fact, told to run away 
on putting it down, lest something come out 
of it and catch him. Held further, that the 
following confession of S does not make huD 
an abettor of murder under s. 114 of the Indian 
Penal Code, but may make him guilty oI 
concealment of the offence after it was commit* 
ted, which is a minor offence under s. 202 oi 
the Indian Penal Code, and this confession is 
also admissible against the other co*awusea. 
“I was brought by L to the house of P ana 
M. I saw the boy. I was told to come next day 
and I did so, and began to repeat my incantation 
when the boy was throttled to death ^ 
and M and his blood was drawn off with the 
sweeper’s knife and caught in a vessel, an 
thereafter, the boy was taken over the ® 
houses by P and K. while I and the otheis 
proceeded by the road to R*s hoa?e, where 
incantations were performed, and then , they 
went out into the garden where M ,^p 

K took the corpse and threw it way. 

W.R. 1907 Cr. = 6 Cr. L. J. 141. 


(43) — Ss. 21, 30, 32— Admissibility of 
dence of accomplice — Admissibility 
ofacctised against co-accused. — S. ^ 

acts a special exception to the general rule 
a confession (admission) can be proved (o y; 
against the person who made it. It d<^ 
limit the operation of s. 32. 
to s. 30 cannot be construed to have this eOW • 
Therefore, the confession of an accused 
dead, implicating himself and an ^ 

in a crime, is admissible under s. 32 (31 
statement, which would expose him to a 
rainal prosecution. Not only that 
statement, which is against to 

sible, but all those parts of u® 

connected facts, including the 
others in the crime. U.B.R. (1906), Bvidenoe. 

3^6 Gp« 300* 

(44) — Ss. 21, 2i. 25. 26. “ 

person not a police officer, when 

in police custody — Inducement by 

authority- Proof of 164 

recording it — Crini. Pro. Code {I898)t 

and 533,— See 8 O.C. 395. 

(45) — S. 21— Statement of acettsed 
The statements of an accused 

which hia guilt may be inferred ^ p jgg0 
and may bo proved under a. 2L B r. 

Cr. 
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(46) — Ss. 21, 26. 29— Sec Crim. Pro. Code 
( 1898), s. 342, Rat. Un. Cr. C. 679. 

(46-a) — S. 21 — See No. 30, supra. 

{47)-*— Ss. 24, 25 and 27 — Adniissibilitii of 
confession Corroboration. — confession to 
be admitted at all in evidence must be proved 
to have been made voluntarily; and. when it 
is admitted in evidence, it has to be dealt with 
like any other piece of evidence and acted on 
only if it be believed to be true. Rat. Un Cr. 

C. 952 = Cp. Rg. 3 of 1898. 

(48) — Confessions, to be of value as evidence, 
should be free from reasonable suspicion of 
corrupt influences, and also require some kind 
of extrinsic corroboration. U.B.R. (1897 — 1901), 
Yol. I, 152. 

(49) Ss. 24, 25, 26 and 27^-Confessions, , 
admissibility of under— Crim. Pro. Code, s. 164. I 
— When a fact is deposed to as discovered in 
consequence of information received from a 
person accused of an offence in the custody of 

a police officer, proof of such fact must be ' 
strictly confined to so much of the information 
as relates distinctly to that fact. Police 
officers are clearly prohibited from offering any 
inducement or threat to the prisoner and i 
extract confessions from him, and.s. 164 of the i 
Crim. Pro. Code, declares such confessions so i 
obtained to be illegal. If the identification of I 
prisoners in police custody is to be of any value, 
it should be prompt and clear and free from i 
suspicious circumstances. U.B.R. (1892 — 
1898), Yo!. I. 83. 

(50) — S. 24 — Confession — Indiuemenl to con- 
fess, by police constable. — Where a police cons- 
table told the prisoner that he would ask the 
Magistrate to pardon him, if he told all he know 
about the offence for which he (the prisoner) 
was under arrest, and confessed to the Magis- 
trate, held th.at s. 24 of the Evidence Act 
Applied, and that the confession could not be 
admitted in evidence. L.B.R. (1872—1892). 
396. 

(51) — S. 24 — Confession caused by threat.-^ 
For a threat by the Magistrate to come under 
this section, it must be such as to give the 
abused grounds for supposing that, by making 
the confession, he would gain an advantage. In 
this case, before the accused confessed, the 
Magistrate said to him, “It is no use your 
t^ing to get out of it. You were seen with 
the pair of shoes.” Held, though the language 
used might be considered to overcome the 

uneducated and inexperienced boy, 
yet, It was not sufficient to overcome the mind 
w a man of the age, experience, education, 
nd position of the accused, so as to induce 
im to make a confession, and that it, there- 

invalidate the confession. U.B.R. 
(1897-1901), Yol. I, 147. 

(62) S. 24 — Suggestion to confess, made 5?/ 

— The suggestion that it would 
confess made by a superior officer 
enaers the confession inadmissible under s. 24 

the Act. 2 L.B.R. 316. 
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(53) — S. 24 — Confession made before a 
Punchayat. — A Punchayat is not a police officer, 
j but only .a person in authority within the mcan- 
I mg of s. 24 of the Evidence Act. Therefore 
I a confession made by an accused before a Pim- 
chayat is admissible in evidence, if the Pu 7 i. 
chayat does not make use of any inducement 
to admit his guilt. 11 C.W.N. 904 = 6 Cr 
L.J. 154. 

(51) — Whore an inducement to confess a 
crime proceeds from a member of the Panch, 

\ the confession made in virtue of such iuduce- 

ment is not bad under s. 24, Evidence Act, the 
member of the Panch not being a person in 
authority. 4 Bom. L.R. 785. 

(55) — Ss. 24, 25, 26, 27 and 28— S. 27 Jiot a 

proviso to s. 24 — Confession made b)/ illegal 
hiducement.—^. 24 of the Act contains 
an absolute rule which is not affected by 
the proviso, made for a different purpose in 
s. 27. When the Legislature wished to make 
an exception to the absolute rule, it did so by 
a separate section, namely s. 28, which declares 
under what circumstances a confession render- 
ed irrelevant by s. 24, may become relevant. 
Statements that are irrelevant under one section 
of the Act may be relevant under some other 
section of the .4ot. No confession made under 
inducement, threat or promise can be relevant, 
except in the circumstances provided for by 
s. 28. 2 L B.R. 168. (8 W.R. 13 Cr.,3B. 

12. 4 A. 198, 6 A. 509, 14 B. 260, R.) 

(56) — Held, thata confession caused by illegal 
inducement is irrelevant under s. 24, Evidence 
Act, and the question of its truth is immateri.\l, 
and that s. 27 is not a proviso to s. 24. U.B. 
R. (1909), let Qr., Evidence. 3 = 11 Cr. L.J. 41 
= 4 Ind. Cas. 759 

(57) — S- 24 — Confession by accused. — A con- 
fession by an accused person is not made 
irrelevant, if otherwise relevant, merely because 
the accused person has been sworn or affirmed. 

I 3 P.R. 1660 Cr. 

(58) — S. 24— ACCOMPLICE, 4 P.R. 1903 
Cr. 

(59) — Ss. 24 and 167 — See BOM. ACT IV OF • 
1902, s. 63.9 Bom. L.R. 789, F.B.=6 Cr. L.J. 
164 = 2 M.L.T. 414 = 32 B. Ill, 

(GO)— Ss. 24. 25 and 26 — See Crim. Pro. 
CODE (1898), s. 164, 7 C.W.N. 345. 

(61) — S. 24— Sec CRIM. Pro. CODE (1898). 
ss. 164, 350, L.B.R. (1893—1900), 62. 

(62) — S. 24— See Crim. Pro. code (1898), 
ss. 193, 288, 337, 22 C. 60. 

(63) — S. 24— See JUDGE and JURY, Rat. 
Un. Cr. C. 730. 

(6.3-a)— S. 24 — See Nos. 19, 44, stepra. 

(64) — S. 25—"Confessionmade before an invest 
ligating police officer. — Where a confession was 
made before an investigating police officer, who 
joined the prosecutor in questioning the accused, 
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it should in fact be held to have been made to 
a police officer, though actually taken down by 
the prosecutor, and it is hence inadmissible 
under s. 25, Evidence Act. 10 G.P.L>R' Cr. 
16. 

(65) — Evidetice Act, ss. 25. 26 — Statements 
made by accused to police constable, not amoinit- 
ing to admission of guilt . — A statement made by 
the accused to the police, which does not 
amount directly or indirectly to an admission 
of any criminating circumstance, is admissible 
in evidence ; hence, where the accused was 
found carrying away a box at night and. when 
asked by a policeman on duty about the owner- 
ship of the box, stated that it belonged to him, 
the statement was held admissible against him, 
in a trial for theft of the box. 5 Bom. L. R. 
312. 

(66) — Ss. 25. 26, 27 — Statements made by 

accused to police — Admissibility in evidince.-r- 
In a case in which three persons, B, M. T were 
charged with the murder of one H. the 
following statements made by T to a Police 
Superintendent on the day next to the day of the 
occurrence, while M was arrested, but neither 
of the other two accused was suspected of 
having had any hand in the murder, and was 
not then under arrest, were sought to be given 
in evidence for the prosecution. Of these 
were held to be admissible, and others some 
inadmissible. The Police Superintendent 
deposed that the following took place in answer 
to his question whether T bad seen H the previ- 
ous day. “T remained silent, and on my 
repeatjixg the question, he said H had come to 
the premises (where H was alleged to have 
been murdered) cn the day of the occurrence.” 
Held, that evidence of this statement of the 
accused was admissible. The Police Superinten- 
dent then proceeded to depose that he went with 
T into a godown, and on telling T to emp^ his 
box, T produced a Bengalee bill (which it was 
alleged H bad taken with him to the place 
where be was alleged to have been murdered, 
lor the purpose, of payment of moneys due to 
him from M) and stated “ Sir, I have 
something to give you. M gave me this 
paper yesterday evening to keep for him.” 
Held, that the statement was admissible 
in evidence as it was perfectly innocuous. 
The further statement, “ that the deceased H 
had called the previous day, was taken with 
cholera, was purged three times, after which a 
dispute arose regarding the Bengalee bill ; that 
H bad abused M’s wife, on which M had given 
H a push in the throat when H fell backwards 
and Wame insensible ; that they tried to get 
a box and to put the corpse into the box ; that as 
the body was too big,. they bad to tie the body 
to make it fit into the box ; that they then put 
the lid after placing a sheet on the body ; that 
they lowered the box- inth a guntry and then 
tied it up with a rope ; that they left the box 
till evening ; and that, 'at 6* P.M; M got a 
booly and' had the box'removed,” was held to be 
inadmiteible. 13 G. 889. [*., L.B.R. (1893— 

1900),-49l4 
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. (67)— Ss. 25, 26 and 27— Confessions by 
accused while in custody of police. — A witness 
ought not to be allowed to describe a ‘ confes- 
sion’ made by the accused, if the fact was^ 
deposed to as discovered in consequence of 
information received from the accused while in 
the custody of the police. S.C. 81, Oudh. 

(68) — Ss. 25, 9J — Confession to police, of 
having given false information — ss. 182 and 
211, I.P.C. — Confession to a police officer of 
having given false information cannot be 
proved against the person making it charged 
under s. 182 or s. 211, Penal Code. U.B.R. 
(1897—1901), Yol. I, 136. 

(69) — Ss. 25, 167—THal by jury— Misdirec- 
tion — Improper admission of evidence — Retrial. 
— Thtbe persons were tried jointly for rioting* 
During tbe trial, an information lodged by one 
of them with the police was proved, and, in 
his charge to the jury, the Judge, said “It 
(the information) contains an admission that 
all three accused persons were present at the 
occurrence.” Held, the information was not a 
confession under s. 25 of the Evidence Act, 

"and, as against the persons other than the in- 
formant, it amounted to an improper admis- 
sion of evidence against them. “ When a case 
has been tried before a jury, and the conviction 
has been set aside on the ground of misdirec- 
; tion, the accused is entitled to have bis case 
I retried by a jury, and, as a matter of procedure 
and in justice to the accused, this course should 
j be adopted.” Acting on this principle, the 
: Court declined to exercise its powers under 
I s. 167 of the Evidence Act, and sent the case- 
I back for retrial. 11 C.L.J. 301. 

(70) — S, 25 — Confession to a village headntan 
—Act II of 2880 {Burma Rural Police) and 
Lower Burma Village Act, 1889 . — A confession 
to a village headman or gaung appointed under 

I the Burma Rural Police Act, is 

under s. 25 of thoEvideuce Act. L.B.K» (1872— 

! 1892), 479. 


(71) — S. 25 of the Act does not forbid the 
proving in evidence of a confession made to a 
ifwathugyi or village headman under the Low^r 
Burma Village Act, 1889. 1 L.B.R. 65. (L.B- 
R. 1893—1900, 22, Diss.). 

(72) — 55. 25 and 26— Confession made to 

chowkidar — Confession to a Magistrate suM’ 
quently retracted — Bengal Act, 1 of IdS » 
{Village chowkidars) — Village chowkida » 

whether a police -Where a 

charged with murder, made a confession, 

in the custody of n chowkidar, in the 
of another person, who was considered by 
Judge not to be a satisfactory witness, and 
accused, a few hours later, made also a w ^ 
^fession to the Magistrate which was so 
quently retracted, held, that, 
would not be safe to act upon the 
made to the chowkidar^ the second 
to the Magistrate was, under the 
of the case, reliable. A chowkidar, 
he is not a police officer under Act V ox 18® » 
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■one under Reg. XX of 1817 and Act I of 1872 

to him is inadmissible! 

^ w* W . W . 637^ 

(73) s. as — Lower Burma Village Act-Ten- 
}wu$c gaung is a police officer-Admission to 
xiMdm^sible.—A ‘ten-house gaung appoint- 
ed under the Lower Burma V'illage Act, I38t). 
IS a police officer within the meaning of s. 25 
of -the Evidence Act, and an admission to him 
of the accused’s guilt is inadmissible in evi- 
dence under the section. 3 L.B R. 283 = 5 Cr 
•L.J. 421. 

Wl) S. 25 Statement voluntarily made to 
a police officer by accused, not in ciistody, not 
admissible— Police officer's evidence as to con- 
dMt and conditio^', of the accused while making 
the statement , admissible.— A person, who had 
committed a murder, voluntarily went to a 
police station, and made a statement to a 
I^lice officer that he had done the deed! and 
that the instrument of murder was in a place 

u' 'vas subsequently arrested : Held, 
t^t the statement was a confession and was not 
admissible under s. 25 of the Evidence Act- 
Evidence of the police officer, however, was 
adnjissiblc to prove the conduct and condition 
of the murderer at the time when the state- 
ment w^is made. 10 C.L.J. 13 = 10 Cr. L.J. 
193 = 2 lad. Caa. 951. 

25 and 2G —Admission by first ac- 
ewed— Second accused questioned on informa- 
tion given by first dccused — Hecovery o1 stofen 
J^operty from second accused. — The only evi- 
dence against the first accused was that, in 
consequence of information given by him, the 
se^nd accused was questioned and the’ stolen 
property was produced. The first accused was 
also said to have admitted the theft before the 

that the evidence was too in- 
sumcient to ju.stify the conviction of the first 
accused for theft. The confession was irrete- 
vant, as it did not lead directly to the recovery 
3M ® 3 M.L.T. 333 = 7 Cr. L.J. 

(76)— S. 25— See CRIM. Pro. Code (1998), 
161, 27 C. 295=4 C.W.N. 129. 


25— 5ce Pardon. lO P.R. 1805 
^ 26 — See Police officer, 

1C. 207 = 26 W.R.Cr. 86 . 

^5— -See Nos. 19, 23, 44, 47, 49, 
06 , 60, supra and No. 93, infra. 

^^^^ta.temeni made by accused, dur- 

O^^^P^rary absence of police — Police custody 

Magistrate and police officer," scope of the 'e^- 
^esstons.— Where a woman charged wit|i the 
^urdej M her husband was • takers into the cus- 
dy of the police, a friend of hers also accom- 
I^pying her, and the policeman in charge of 

with her frieud for the 
procuring a fresh horse, held, tl^at 
ina made to the friend accompany- 

‘o? 0 ?r, \ 7 hile the policeman was away, would 

A 
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a 

not be admissible in evidence, as the prisoner 
should be reg.irded to have been in the custody 
of the police,' notwithstanding the temporary 
absence of the policeman. 20 B. 165. [R., Rat. 
Un. Cr. C. 855J. 

(80)-— NVhero an accused person is brought to 
a Magistrate for recording a confession, while 
the police officer, in whose custody he had been, 
remained outside ready to capture him if he 
ran away, the accused should be tro.ated as still 
l>eing under police custody. (20 B. 165, R.) The 
words “ police officer and Magistrate.” ins. 26 
of the Evidence Act, include police officers and 
Magistrates in Native States. Rat. Un Cr C 
855 = Cr. Rg. 22 of 1896, 

(Si) S. 26 — Chowkidar, whether a police 
officer— Qiuere -.—Whethet a chotvkidar is a 
police officer within the meaning of si 26. 9 C 
W.N. 474 = 2 Cr L.J. 255. 

(82) — 5s. 26 and 45 to 51 — Co 7 ^<’ssio;i made 
to a ixihce officer— Recording opinion of police 
offi^r as evidence. — A confession made to a 
police officer, but not in the immodiate pro- 

sence of a Magistrate, is inadmissible. Record- 
ing the opinion of a police officer as ovidenoo 
regarding the points • in the case under en- 
quiry.which he considers to establish the guilt 

fto ad irregularity. 8 .C. 

98 Oucih. 

(83) -— 5s. 26 and 27 — Statements made bu 
accuse J persons, while in police custQdu— 
Discovery of stolen property by one of them — 
Two accused persons admitted the offence 
imputed to them to the persons who assisted 
the police in the investigation. The first 
accused accompanied the police and others to 
his house, where certain of the stolen property 
was discovered. The second accused was^ not 
taken there till after the discovery. Held that 
the conviction of the second accused was not 

sustainab e. as an admission of the .accused 

made while in police custody, ^yas ibadmissible 
under 8 . 26, and the admission of the first 
accused was in.^missi(>Ie against the second 
under s. 27. 12 P.R. 1030 Cp? ' 

(84) — S. 26— 5«e ACT I OF 1968 2 M *i -9 
Weir 123. ’ 5-2 

(84-rt)— S. 26— See Nos. 19, 23, 44 46 49 

/’loAopnalio,^^^^ 
sibxMy 0/ such information.— X fact discovered 
m consequence of the informatiorS an 
moused person gives the police must be 
directly discovered m consequence of ' the 

Tv^r^t to^hl"nfo^ru^a^%^St" 

s. 27, Evidence let. L.BT(«fcCh Shi ; 

(86)— 5 . 27 — Confessions to nolicp nm 
when adjnissible UTtder.-rln ordefthtt V' 
meat in the nature of a confeLion 
accp.^d person to a police offleer ^^he Mm” 

of producing prope,ty may be admissible una“? 
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s. 27, it must be information in consequence of 
which a fact is discovered and does not 
include an explanatory statement made at the 
time, or after discovery, of the fact. 10 C.P.L. 
R. Cr. 25. 

(87) — Where, in a case of murder, on search- 
ing the accused’s house, an axe was found by 
the police, which the accused then admitted to 
the police was the instrument with which he 
committed the murder ; heM, that the state- 
ment was inadmissible in evidence under s. 27 
of the Evidence Act and that the fact discovered 
by such a statement must be a material thing, 
and not a mere mental state induced in another 
person bv that statement. 16 C.P.L.R. 122. (10 
C.P.L.R. 75, F.). 

(88) — S. 2? — Crim. Pro. Code {1882), 
ss. 3H0 and 40S — Statement by accused in police 
c^^stody — Appeal. — Held, that under s. 408, 
Crim. Fro. Code, J882, an appeal against a 
sentence passed by a District Magistrate exer- 
cising powers under s. 30. Crim. Pro. Code, 
lay to the Chief Court, in a case in which the 
District Magistrate passed a sentence against 
any of the accused, which was subject to the 
confirmation of the Court of Session. Held, 
also, that s. 27, Evidence Act. does not permit 
statements made by an accused person, while 
in police custody, to be proved, when he gave 
no clue which led to the discovery of the stolen 
property. P. L. R. 1900, 56 Cp. = 12 P. R. 
1900 Cr. 

(88-a) — S. 27. — Where the police were en- 
abled to go to a place where stolen property 
was discovered on account of certain informa- 
tion given by the accused, held, that so much 
of the information as related to the facts dis- 
covered could be proved, notwithstanding that 
the information was given while the accused 
was in police custody 30 P.R. 1885 Cr. 

(88-6) — 5. 27 — Statements by prisoner under 
police ctistody. — The provision in s. 27 of the 
Evidence Act for the admission of a certain 
class of statements made by prisoners while 
under police custody, is an exception to the 
general rule excluding all statements made 
while in such custody, and as such, its opera- 
tion must be confined to only such statements 
as properly fall within the description therein 
given. If they amount to confessions, they 
ought to be excluded. 11 B. H. C. 242. [R., 
3B. 12, 6 0.530 = 7 C. L.R. 541, 4 A. 198, 
6 A. 509, P.B., 10 B. 595, Rat. Un. Cr. C. 285, 
12 M. 153, 14 B. 260, P.B., Rat. Un. Cr. C. 
829, 833, 952, L.B.R. (1893— 1900), 363] . 

(89) - ~S, 27 — Discovery of property by accused 
after inducement by police officer, — The pointing 
out of the jewels of a child, with whose murder 
the accused was charged, after an inducement 
improperly held out to her by a constable, was 
held to be a relevant fact, legally admissible in 
evidence. 2 Weir 736. 

(90) — S. 27~-Confession^Accused pointing 
tmt stolen property concealed in a pond . — The 
accused pointed out the place in the pond 


I whence the bundle of stolen ornaments was re- 
covered. The prosecution alleged that the 
accused bad said to the police that he had 
buried the things in the pond. Held, that the 
{ statement of the accused was inadmissible in 
evidence. 159P.L.R. 1908=21 P.W.R. 1908 Cr. 

(91) — S. 27 — Property discovered in conse- 
quence of information — Indian Penal Code, s, 398 
— Dacoity — Cash — Identification — Number of 
j men concerned — Severity of sentence, — Cash 
I is generally incapable of identification ; but 
I the coincidence that each and every one of 
I a number of accused was found in possession 
I of a considerable sum in cash, along with other 
things which were undoubtedly stolen from 
; the complainant, and that a very large sum in 
cash was actually taken away by the dacoits, 
and that the accused can give no satisfactory 
account as to how they came to be in posses- 
' sion of so much cash, leads to the inevitable 
' conclusion that the cash also formed the sub- 
J ject of the dacoity. As regards the discrepancy 
[ between the number of men alleged by the 
I complainant to have actually entered the bouse 
] and the number of men concerned in the 
dacoity, it must be assumed that there must 
have been many more dacoits than those who 
I actitiWy enter^ the house. Guard is always 
kept outside to prevent surprise and keep away 
I any villager who may attempt to interfere. 

, Hnving regard to the wording of s. 27, Eviden^ 

' Act, the admission by the accused that their 
! share of the proceeds of the dacoity would 
I be found with men whom they named, can be 
j legally proved against them. In awarding 
1 punishment, two matters are to be considered: 

' — (1) What punishment does the individual 
I deserve having regard to the gravity of his 
offence. (2) Is an unusually heavy sentence 
necessary in any particular case to protect the 
interests of the public at largo by acting as a 
deterrent to others. Where all the accused (19 
in number)were sentenced to transportation for 
life, held that, so far as the individual accused 
! were concerned, a much lighter sentence would 
‘ suffice, as there was no allegation that any of 
; them had been previously convicted, and as 
' by their wholesale transportation for life. » 

I large number of innocent beings — the mem* 
i bers> of their families — will suffer directly or 
indirectly. As regards the other reason that 
the prevalence of div^oit^es . in Upper Sind 
necessitated exemplary punishment, heldtoal 
sentences, on 19 men, in one case, of seven 
! years’ rigorous imprisonment, would have 
i the desired effect. 2 8.L.R. 27 Cp. = 10 Cp. 

i 

1 (92) — S. 27 — Accused making detailed stat^ 

I ment to Magistrate — No subsequent discovery 
Description ofmannerin whichoffence committ^ 

■ not relevant. — Where an accus^ person mao® 
a statement to a Magistrate describing 
extenso the occurrence of the crime, but 
was no discovery of the articles subsequ^t 
the making of the statement, the 
of the manner in which the crime was compi* . 
was held to be not relevant, A confessjon 
murder made to a police constable is not at 
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confirmed by the prisoner saying " that is the 
place whore. I killed the deceased, ” and when 
starting from the pointing to a ditch or tree, a 
long narrative of transactions, some of them 
altogether remote from any connection with the 
spot indicated, is allowed to be deposed to as 
wnfessed by a prisoner, the intention of the 
Evidence Act is not fulfilled but defeated. 3 B. 
12. [I?., Rat. Un. Cr. C. 2S6= 10 B. 595] . 

(^3) Ss. 27 y 25 and 26 — Applicability of 
s. ^7 toss. 25 and 26.— 27 of the Evidence 

OCA s. 25 as well as to s. 26. 14 B. 

260f F»B. 

(94) — S. 27— No proof of discovery having 

been made . — Where an accused person made a 

statement to the police of facts which were 

already within their knowledge, held, that, as | 

It did not previously appear whether anything I 

wa8_ discovered in consequence of the informa- 1 

tion, the statement could not be used against 

him under s. 27, Evidence Act. 11 P.R. 1900 
Cr. 

(95) — Ss. 27, 30— See CONFESSION*, 9 C.P.L, 

R- Cr. 37. 

(96) — S. 27 — See JOINDER OF CH.VRGES, 11 
C.L.J. 182. 

30— See Judge .\nd Jury, 

18 M.L.J. 66 = 31 M. 127 = 3 M.L.T. 270 = 7 
Cr. L.J. 325. 
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(103) — A confession duly made, at any time, 
by one of several accused persons under trial 

the same offence, can be used under 
•s. 30 of the Evidence Act. The section is not 
I to be read as though the words “at the trial “ 
wore inserted after “made” and the word 

recorded” substituted for “proved.” Rat. 

I Un. Cr. C. 510 = Cr. Rg. 30 of 1890. 

(104) — Confessions made byanaccused person 
may be considered against persons who are 
tried with him, but they cannot be accepted as 
evidence of any fact necessary to constitute the 
offence. 2 Weir 741. 

(105) — In order that a confession of an accus- 
ed person may be admissible as against the 
other accused tried with him, it is not neces- 
^ry that the confession should have been made 
m the latter’s presence. 2 Weir 745. 

(106) — The confession of a prisoner affecting 
himself and another person, who was being 
tried with him for the same offence^ is, when 
duly proved, admissible as evidence against 
both ; but a confession, unsupported by other 
testimony, is evidence of the weakest kind 
against a co accused. The Court must, in each 
case, decide what weight should be attached to 
It. 11 O.C. 323. 


27— See Nos. 19, 23, 44, 47, 49 
56, 66, 67, 83, supra. 


(97-6) — S. 26 — See No. 55, supra. 

(98)— S- 29— See MURDER. 2 Ind. Cas. 622 
«8 P.W.R. 1909 Cr. 


(98-a)— S. 29 — See No. 46, supra. 

(99) S. 30, scope o/.— S. .30 of the Evidence 
Act only relates to confessions made by accused 
persons who are being jointly tried for the same 

offence. 5 C.P.L.R. Cr. 9. 


_(1(W)— S. 30 — Confessions of co-accused — Ad- 
fnissibility — Value.— In order that the confes- 
co-accused may be admissible under 
8. 30 of the Act, it must implicate himself (the 
confessing person) substantially to thesame ex- 
eat implicates the persons against whom it 
^ to be used, in the commission of the offence 

pri.soners are being jointly tried. 

S C. 153 and 98 Oudh. 

(^P^) Where a person admits his guilt to 
e fullest extent, and exposes himself to the 
pains and penalties provided for his guilt, there 
s a guarantee for his truth, and the Lcgisla- 
Ure ^ovides that his statement may be con- 
8-dered against his fellow prisoners charged 
with the same crime. 6 B. 288. [R„ Rat. 

Un. Cr.;C. 436j. 

. ^ confe-ssion which does not amount 

o such an admission of guilt as is contemplat- 
in s. 30 of the Evidence Act. though it 
may be accepted for what it is worth against 
e a^u.sed making it, cannot be taken into 
nsidoration against other accused persons. 
«at. Un. Cr. C. 84. 


(107)— 5. 30— Statement by co-accused— Its 
evxdentxary value as against the other accused 
— Lalun into consideration,’* meaning of the 
expression.— The words “taken into considera- 
tion in s. 30 of the Indian Evidence Act mean 
taken into consideration “ for the nurpose of 
arriving at a conclusion of fact, and' though a 
co-accuse^s statement is not technically eoi- 

definition given in s. 3, it may 
still be used quantum valeat for the b\sis of a 
re^onable inference, and. if a jury think it 
sufficiently supported by a partial or qualified 
admission of guilt on t^e part of the accused 
himself aud by admitted physical facts point- 
ing to his connection with the crime imputed 
to him, they are not precluded by law anv 
ffiore than by reason from a finding of guilty 

(108) — The meaning of the words “ the Court 
may take into consideration ” such confession 
as against such other persons as well as against 
the person who makes such confessions is that 
if there is other evidence which, if true 

publish the charge the confession of a' person 
being tried jointly for the same offence may bo 
Uken into consideration by the Court and may 

o^vidru^e"^ S corroborating th^ 

(109) S.'30 — ** Being tried jointl-u ” • 

o/.— The words “ aro being triid jSly” wS 
occur in s. 30 of tho Evidence Act re i to th- 
initiation of the proecedings before ii. 
ticular judicial officer who deaUwIth rh 
under Ch. XXI of the Crim n 

To hold otherwise might result in' t wiciS'*®' 
of confessions by one of the accused befomw““ 
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as s. 253, Crim. Pro. Code, seems to contem- 
plate that the accused should be examined 
before the charge is actually framed. L.B.Rt 
<1893—1900), 642. 

(llOj — S. 30 — “ Offence " in section whether 
includes abetment of offence also — PeJUil Code, 
s. lOS, expl. — Abetment.— li is very impro- 
bable that the Legislature, having before it the 
definition contained in s. 108, expl. (4), Penal 
Code, should, in enacting s. 30, Evidence Act, 
have omitted to explain that the term “offence” 
contained in the latter section included the 
“ abetment of an offence ” also, if the intention 
really was that s. 30 was to be so understood. 
But. if the offence abetted is committed as the 
result of an abetment and the abettor is present 
at its commission, the abettor must be held to 
have committed the substantis'e offence. S.C. 
143 Oudh. 

(110-rt) — S.50 — Joint trial of abettor and prin- 
cipaloffeyider — Confession by one of them. — In a 
joint trial of two persons for the same offence, 
a confession by one of them implicating the 
other in acts which amount to abetment of the 
offence cannot be considered as against him. 

39 P.R. 1883 Cr. 

(111) — S. 30 — Confession of co-accused — Zfs 
value — Approver's evidence, corroboration of . — 
Though under s. 30, confessional statements of 
co-accused implicating the other accused may 
be taken into consideration as against the latter, 
they are not evidence on which a conviction 
can be based. The utmost value that can bo 
claimed for them is, that, if there is other 
untainted evidence' against the accused, they 
may be considered together with such evidence. 
When the other evidence is not untainted, it 
is no legal corroboration of the tainted evidence j 
of the approver. They are of less "value, for, 
while a prisoner under trial has the advantage 
of cross-examining the a^iprovcr, the statement 
of his fellow-prisoner is subject to no such test ; 
nor is it given under the sanction of a solemn 
affirmation. An approver’s evidence should be 
corroborated not only as to the general facts, 
but also as to the individual prisoners charged. 

2 Weir 742. 

(112) — S. 30 — “ Court, ’’ scope of the word . — 
The word “Court,” in this section means 
and includes, iu .a trial by jury, both Judge 
and Jury. 4 C. 483-3 G.L.R. 270. F.B. 

(113) — *b’. 30 — Statement of co-accused — 

Censideraiion —Duty of Judge ia trials by jury 
— Self-exculpatory statement — Weight. — The 
stat^ment'of a fe^o^v• prisoner jointly tried is 
by itself evidence -of the weakest kind and 
it is the duty of the Judge to point this out to 
the jury. Where an accused person makes a 
confession exculpating himself and inculpating 
the other aocus^, the confession must be taken 
together and ' it is evidence both for and 
againrt; the prisoner. The jury may, if they 
think proper, believe one part of it and dis- 
helwQ the other. Rat. Un. Cr. C. 436. 


Evidence Act (1 of 1872) — continued, 

(114) — S. 30 — Confession of co-accused — Same 
offence — I.P.C., ss. 304 and 3^5. — The confes- 
sion of one accused cannot be taken into con- 
sideration as against another unless they are 
tried for the same specific offence. Offences 
under ss. 304 and 325 of the Penal Code do not 
constitute ” the .same offence” though they 
arose out of the same facts. Rat Un. Cr. C. 
450 = Cf. Rg. 9 of 1889. 

(115) — S. 30 — Confession of co-acettsed — Ac- 
complice — Valtie of evidence. — A confession of 
a co-accused person, is not even of the same 
probative value as the evidence of an accom- 
plice taken on .oath. It is wrong to treat the 
former as testimony. Rat. Un. Cr. C. 436 
Cr. Rg. 11 of 1889. 

(116) — S. 30 — Retracted confessio7i by co- 
accused, value of — Meaning of s. 30.—^Per 
Knox, J. — A prisoner may be convicted on bis 
own confession without any corroborating evi- 
dence, even when such confession is retracted. 
If a Judge believes that the confession contains 
a true account of that prisoner’s connection 
with the crime, he is bound to act, so far as 
that prisoner is concerned on the confession 
which he believes to be true. The law does not 
anywhere forbid the Courts in this country 
from considering against persons tried jointly 
for the same offence a confession made by one 
of such persons affecting himself and the persons 
who were being tried jointly, when such con- 
fession has been subsequently withdrawn- To 
introduce such a qualification would be not to 
follow the law as it stands in s. 30, Evidence 
Act, l^t to legislate. Per Richards, J. — The 
meaning of the Legislative enactment in s. 30 
of the Evidence Act that a confession may be 
taken into consideration by the Court is that 
the Court may treat the confession, in the 
circumstan<?jes provided'for by the section, M evi- 
dence. A conviction of an accused person even 
on the unsupported evidence of a co-accnsed 
would not be illegal. But. in all cases, the 
Court should approach the consideration of 
such evidence with the greatest caution and 
with at least the caution with which the Courts 
have always approached the consideratioil of 
the evidence of an accomplice or an informer. 

If the Court believes the confession, it is not 
unlawful to convict. 29 A. 434 = 4 A.L.J. 61® 

= A.W.N. 1907, 140 = 5 Cr. L.J. 360. [B., U 

O.C. 328 J. 

(H7) — The retracted confession of accom- 
plices may be taken into consideration nnder 
s. 30, Evidence Act, where there is evidence 
tending to conviction, but they cannot form 
the basis of a conviction when there is no 
evidence wbatever. Rat. Un. Cr. C. 108 

(118) — Statements of accomplices, co-prisoners 
who may not be cross-examined and who iwy 
have motives for telling lies against the other 
co-prisoners, cannot be accept^ as a ori tenon 
of gaHt hr innocence, especially in a 
case, and where they have retracted 
stories. Rat. Un. Cr. C. ‘ni = Cr. Rg- 65 w 
189S. 
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(119)-^iS. 30 — Confession— Joint trial — Plea 
of guilty by one of the accused— -Use of confession 
against the rest — Criin. Pro. Corfe, s. 471 
and 342 . — Where an accused person has 
pleaded guilly and the Court is prepared to 
coDvict on that plea, it is contrary to the spirit 
of the law to postpone the conviction so iliat 
the person who has pleaded guilty may techni- 
cally be said to be tried jointly for the same 
offence with the other co-accusecl, and any 
statement in the nature of a confession that he 
may make used against them. A.W.N. 1908, 
241 = 4 M.L.T. 398 = 8 Cr. L.J. 380, 

{120)— 5. 30 — Statetnent by prisoner in ab- 
sence of jointly charged co-prisoners— Conviction 
—'Validity.— conviction of each of the 
prisoners, jointly charged with the same offences, 
based chiefly upon thp statements made by his 
co-prisoners during his absence from Court, is 
untenable. 7 G 65=8 C.L.R. 352. ^F. 13 

O.L.K. 275, GB. 124J. 

(121) — N. 30 — Uncorroborated confession of 
co-accused— Conviction— Validity . — A conv ic- 
tion cannot bo based merely on uncorroborated 
statements contained in the confession of a 
co-accused. L.B R. (1872— 1892j. 388. 

(122) — S. 30 — .A<7niissio»i by co-accused — 
Admissibility— Trial by jury— Misdirection . — 
Statements made by some of the accusdo 
persons which do not amount to a confession, 
nor incriminate the person making them are not 
admissible in evidence against any person other 
than those making them. An omission to 
point outthis to the jury amounts to a mis- 
direction. 25 C. 711=2 C.W.N. 369. 

;(!23)— S 30— Co-accused pleading guilty — 
Admissibility of his confessicni against the 
other accused. — The first and the second accused 
^^•■^^epmmittod for trial charged with murder 
and abetment of murder respectively. The 
former pleaded guilty. Held, that the confes- 
sion of the former could not be used agsiinst 
the latter, as the former was no longer on bis 
trial. 11 P.R. 1900 Cr. 

(123-a) — Evidence of co-accused. — Where two 
persons were jointly accused of theft, but the 
Magistrate issued process against one of them 
only, the evidence of that person against whom 
process was not issued adduced on behalf of 
the accused who was on his trial was held to be 
admissible in evidence. 10 C.L.R. 553. 

(124)— »S. 30— abetment, 3 P.R. 1879 

Gfi 

8. 30— See ACCOMPLICE, 31 P.R. 

1860 Cr. 

- (126)— S. 30— S6C ACCUSED PERSON, 9 C.L. 

J. 291=13 C.W.N. 552. 

(127) — Ss. 30, 114 — See Confession, 22 
491 = 2 Weir 746. 

(128) — Ss. 80, 113, 114, Ibl—See CONFES- 
SION, 11 B.H.C. 196. 

(129) — Ss. 30, 183— See CONFESSION, 9 C. 

Cr. 35. 
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(130) — S. 30— See Crim. Pro. CODE (1898), 
s. 164, 2 A.L.J. 100=2 Cr. L.J. 59. 

(131) — S. 30— See Crim. Pro. Code (1893), 
ss. 423, 135. 439, 70 P.L.R. 1904. 

(132) — S. 30— See Re-TRLVL, L.B.R. (1893— 
1500), 111. 

(132-n)— S. 30— See Nos. 3, 42, 43, 95, 97, 
supra. 

(133) — S. 31 — Admission made before the 
Registrar — Rebuttable presumption . — An .ad- 
mission made before the Registrar or contained 
iu a deed of sale that the con.sideration has 

I been received by the vendor, niises only a 
rebuttable presumption, the weight of which 
varies with the circumstances of each case. A. 
W.N. 1889, 142. 

Evidence Act, s- 32 (I) — Dying declar- 
ations, credibility of . — Though dying declar- 
ations are, in some respects, deserving of a 
great degree of consideration and of credence 
to which ordinary statements arc not, they are 
not subject to the test of cross-examination, 
and, if not substantially borne out by indepen- 
dent evidence and the prol)abilities of the case, 
or admitted facts, are worth little or nothinc* 
2 Weir 783. ^ 

(135) S. 32 [1)—Statc7nent by deceased as to 
the cause of his death— Admissibility .—In a case 
of culpable homicide, where the question was 
whether the deceased had died from the effects 
of a beating, the deceased’s statement that the 
prisoner gave him a certain blow, from the 
effect of which he undoubtedly died, might 
reasonably bo admitted, under s. 32 of the Evi- 
dence Act. although he might not bo conscious 
of impending death. 6 C.L R. 278. 


(136) — The commission of a violent assault 
by several accused persons, upon two persons’ 
caused their death. Held, that the statements 
of a deceased person, made prior to his death 

* or as to any of the 

circumstances of transaction which brought 

about his death are relevant as against all the 
accused. 67 P.L R. 1905 = 2 Cr. L.J. 237. 

(137) — Statements made by a deceased person 
as to the cause of his death, where the cause 
of that person 3 death is in question, need not 
be made m the presence of the accused, in 
order to Iw admissible in evidenoe. But they 
are not admi^ible without legal proof, that is 

to say. It w^ ““‘ be enough to simply put 
them in. 2 Weir 750. ^ ^ 

32 U)~Dui<ig declaration, not 
recorded m wrihn^-Orat evidence, is eUmU- 
sihfe.-Although a dying declaration h not 
recorded in writing, oral evidence of what ?ho 
deceased said is receivable. 2 Weir 783 

(139) S- 32 — declarations < 

whom admissible.— V/bere, in 
dacoity, the dacoits caused ® 

person, the latter's dying declarattu \s'.* 
what was done by those concemi^ ’• ^ 
dacoity, in which the murder was™aused“ wa^ 
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held to be not only relevant against the person 
who actually caused the death, but also against 
those concerned in the daooity. 2 Weir 750. 

iUOj—Statement made by the dying person, 

^^len admxssxble — Evidence Act, s. 32 {l\ 

Crim. Pro. Co^, s. i54.-Where. upon infor- 
mation r^eived from the chowkidar of an 
offence, the Sub-Inspector had gone to the 
hospital to sec the wounded man and had there 
recorded a statement made by him, held, the 
writing containing the statement so recorded 

rJllrrf witnesses cannot be 
regarded as evidence. The statement may be 

ordinary way by one who 

t^ rnpmn'' 

P ft?7 6C-W.N. 921.(20 

0. 867, F.) [i?., 8 C.W.N. 218]. 

deposifion by dying 7 ,ien, 
value 0 /.— Ca^es are not uncommon in this 

country of false depositions being made by 
dying men. 5 M.L.T. 217. “ucoy 

(142)— S. 32-~Statement3 in police leports— 
.wade 6.V one witness to anof^r in 
poltce en(?wiri/.— Statements embodied in the 

hrst report to the police, or statements made 

a DoliPP^ person in the course of 

pmof oTh ordinarily admissible 
be stated, though they may 

recent suggestion of the 

^cent fabrication of a case, or though thev 

^0 a Evidence Act^ 

/rt — ^yitig declaration, ‘use 

P®^son making a dying 

not^h^ to live, his statement 

not be admitted in evidence as a dying declara- 

ton under s 32 of the Evidence Aof. but u 

may be relied on. under s. 157 of the Act to 

S. 5?, cl. (5 ) — Statements relating to 

kfnd^rT — Statements of^the 

Act mav^^ ‘“a‘° ‘=‘- ® Evident 

with erL? ““St be received 

to thf I^K-^ t^ution, since they are alwavs open 

Ire not ““king th™ 

canton la aifrV ““ss-examination: the 

caution IS all the more needed especially when 

Inv^ver®^ bad 
any very certain knowledge of the matters 

“>e statement. 

to “ “/ tfJwUneTh^ 

t«rd person to" «nto“wg'e7e^;'letor"4ri'?: 

and thp * third person was miasing 

h^«ot a «Toto another letter to which 

^ » reply containing a statement of what 

S evSemie the reply was not admissible 

evidence of the 

suoh^rsof f h« testimony of 

person, i£ he was alive, may be admissible 
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under s. 157, Evidence Act. Evidence of the 
act that a statement was made by a third per* 

adrhissible, but evfdenoe 
2 Weir'sS^ statement is inadmissible. 

(146)--5. 32, cl. (2) — Letter of advice.— On 
the trial of a person charged with fomiog a 
railway receipt or bill of lading for the purpose 

? j u possession of certain goods which 

had been sent from Delhi to Calcutta, a letter 
from the consignee at Delhi to his partner in 
Calcutta, advising the despatch of the goods, 
was tendered in evidence under s. 32. cl. 2. of 

^ 1^72 (the Evidence Act), but the Court 

refused to receive it, and intimated a doubt 
whether it fell within the instances specified in 
the section. 9 B.L.R. App. 42. 

(147)— -5. 32, cl. 8, meaning of — Repetition of 
collected information inadmissible in evidence— “ 
Jurors cr assessors to be men of judgment and 
^^P^^^once. The meaning of the clause is that 
when a number of persons assemble together to 
give vent to a common statement expressing 
the feelings or impressions made in their minds- 
at the time of making it, that statement may 
be repeated by the witnesses and is evidence, 
uonsequontly the statement of a police officer 
# information collected from persona 

of different places and afterwards put in second 
hand before the court cannot be received as- 
evidence under the clause. The persons com- 
posing the jury ought to be persons^of indepen- 
dent condition in life, men of judgment and of 
experience. 23 W.R. 35 Cp. 

(148J— Ss. 32 (1), 91— PENAL CODE, 
ss. 34, 302, 326. 1.3 C.W.N. 630 = 36 0. 659 = 2 
Ind. Cas. 841 = 10 Cr. L.J. 186. 

(J48-a)— S, 32— See Nos. 18, 20,43, supra. 

(149)— 5. 33^Evidence of absent witness 

when admissibU in Sessions Court.— Vader 
s. .33 of the Evidence Act, the evidence of an 
absent witness taken in the Magistrate’s Coor^ 
cannot be received in the Sessions Court with- 
.P^P®f of the circumstances rendering i^ 
ddmissiblc. Such circunidtancos should bo pKH 
ved like any other fact by the evidence of wi^ 
nesses and a mere report that the witness i®" 
dead or absent is not sufficient. L.B.B* (18^' 
—1892), 134. 

(150) — S, 33 — Sessions trial — Evidence given 
ot ^eliminary enquiry, admissibility of.—U »• 
only lu extreme case.^ of expense or delay that' 
the persona^ attendance of a witness shouW 
dispensed with, and bis evidence given in 
preliminary enquiry referred to. 2 A 64o. 

[J’., A.W.N. 1881, Ml. 

(151) ~5. 33 ^ evidence of tcitnesses iaJ^ 
MTnmission—*^ Opportunity to eross-exMHtns^*"^ 

Cnm, Pro. Cede^ Clu ^•—The depositioD o£ ^ 
witness, obtained by a commission issued by 
the committing Magistrate and forming 

of the record of the eaqairy^ is admissible 
under s# 33 of the Evidence Act» provided ibsb 
the reonirementa ol that <v^inn are aatisdedf» 
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fro. Code. 

• , y .f opportunity to cross-examine” 

include the method of cross-interrogatories, 
wniQh. for many years, were the chief mode of 
cross-examination in the Courts of Equity and 
the Admiralty Courts of England, and for 
which provision is made in the Common L:uv 
i'rocedure Acts. An opportunity to administer ' 

^*oder a commission is * 

sutticient to render the evidence elicited by the , 
cross-interrogatories relevant under s. 33, Evi- 
dence Act. The words do not imply that the 
actual presence of the cross-examining party or ’ 
his agent before the tribunal taking evidence is ■ 
necessary. To require such presence would be 
to put a strain on the words of s. 33 and lead 
to inconvenience, and much difficulty would be 
found in getting evidence under this enabling 
^tion, where a party is in police custody, 
ihe fact that an accused person had full oppor- 
tunity of cross-examining, if not admitted, 
must be proved, before evidence can bo admit- 
ted under s. 33. 19 B. 749. 

(152) 5. 33 — Evidence taken before a com- 

^Utxng Magistrate, when admissible in sessions 
ti'tal^Crim. Pro. Code s. 503~Exami- ' 

nation of lottnesses on commission.— Wbere-two 
principal witnesses for the prosecution, in a 
tose under s. 411, I.P.C., were examined, in 
the preliminary enquiry, on commission, and 
the Sessions Judge admitted their evidence 
taken before Uie committing Magistrate under 
8. 3d of the Evidence Act, and also issued a 
supplementary commission to one of them, on 

e ground that the attendance of the witness- 
w could not be procured without an expense 
1 ±Cs. 600, which he considered to be unreason- 
aeie and would iticonveuieuco them, held, that, 

8 ho whole c^se rested on their evidence, as 
0 question of the identification of the stolen 
^operty to which they deposed was a most 
material one in the case, and as the accused 
nad not cross-examined them, nor could he 
arrange for their cross-examination, the Judge 
nad acted impcoperlv in admitting their evi- 
aenco, and was not justified, under s. 503, 

Code, in issuing the commission. 

(153) — A prisoner l>cing charged with having I 
committed murder at Zanzrbar, the British 

a preliminary enquiry and 
XT' V prisoner for trial before the Bombay 
gh Court. The Consul, having no power to 
witnesses to attend to give evidence at 
^ depositions taken by 
. the enquiry. Objections were 

sed, mter alia, that the depositions were in- 
missible, as the Consul had no power to take 
p murder. Held, that the 

. was authorised by law to take the depo- 
ions of witnesses in this case, and that they 
a fto admissible in evidence at the trial under 
8. w, Evidence Act. 3 B. 334. 


( 54) 3, 33 — Evidence before committing 

DcaNi of witness — Admissibility in 
^*ons Court , — The deposition of a witness 
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who was not cross-examined before the com- 
mitting Magistrate and who died before the 
triah IS admissible in evidence under s. 33, 
Evidence Act, because the .accused had the 
right and opportunity of cross-examining him, 
notwithstanding the omission of their pleader 
^ avail himself of that right. 25 B 166 = 2 
Bom. L. R. 761 . 

^ ■^'57— CHm. Pro. Code (1832), 

s. 01 J Evidence oj witnesses recorded before 

committing Magistrate— Admissibility , after 
death of witnesses, during the subsequent ses- 
sio}^ trial of an absconding accused. — Scope of 
s. 33— Out of SIX persons accused of murder, 
five were arrested, and. after an enquiry by a 
Magistrate, were committed to the Court of 

bessions by which they were convicted. The 
sixth accused absconded at the time of the en- 
quiry by the committing Magistrate. In that 
, trial, sorne of the witnesses deposed before the 
committing Magistnate that the absconding 
I Participator in the crime. In 

the Sessions trial, the Judge did not record 
: that the .sixth accused person had absconded, 
and the evidence was recorded against the 
prisoners then under trial only. Two years 
afterwards the absconding person was arrested 

and tried before a Sessions Judge who admit- 

ted the evidence given by the witnesses in the 
former case before the I^Iagistrate and the Ses- 
sions Judge, because those witnesses excepting 
one. were dead then. The deposition of the 
surviving witness given in the former case 
was also admitted in this case, in addition to 
her deposition in the case also. Held, that the 
depositions given before the committing Magis- 

P were admissible under 

' Pro- Code, but not under s. 33 

Evidence Act, but that the depositions of the 
deceased witnesses given before the Sessions 

^eld, further, 

that the deposition of the surviving witness in 

underr'AT admissible 

undor s. 157, Evidence Act. fi? 16 a w m 

18^1 . In order to reader the deposiJLs, gTvfa 
la any proceedings by persons who are now- 
proved to have died, admissible in eviden- 
ce, the proceedings in which the same evident 
was given must have been between the same 
parties or their representatives in interest l“d 

“gtinst whom such depositions 
could be heard must have had an opportunity 
of cross-examining the witnesses, 8 A. 672. ^ 

(156) S 33— Statement bv a 
crimi,ml proceeding, whether adnii^bl in 
subsrgi^i proceeding against same accused — 
Where there are two or more churcrcxo « — 

of the same allegations made by an accused^ tht 
testimony of a deceased witnL in a previous 
proceeding against the accused ^ 

ble in evidence in a subaeon!^. admissi- 

against the same accused, although 

enter in the second case is The widow o^'lf' 

prosecutor in the first. Rat ITn i? 

Cr: Rg. 38 of 1887. ^ 347= 

fl57) 6’. 55 — "Incapable of -j 

-Nature of i”<^«?««<ff.-The in^cTpacifyfrglte 
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evidence mentioned in s. 33 of the Evidence 
Act need not be a permanent one ; something 
short of permiuent incapacity might satisfy the 
words of the section “ incapable of giving evi- 
dence.” 6C. 774 = 80 LR 124. (iC.L.R. 501, 
Diss.). 

(loSi — The words ” inc.ipable of giving evi- 
dence” in s. 33. Evidence Act, denotes an 
incapability of a permanent kind. The Court 
has no discretion under s. 33 as to admitting 
a deposition, when the witness is proved to be 
“ incapable of giving evidence.” But where 
the absence of a witness is due to temporary 
causes, the Court has a discretion to admit the 
deposition of a witness, if it is -proved to be 
either actually impossible to produce him, or 
to be so dirtiiult to do so, or if it is unreasona- 
ble to insist on his production. 4C-L.R. 504. 

21 C. 955;Dws., G C. 774 = 8 C.L.R. 

121J . 

(150) — S. 33 ^Proviso to section, applica’ 
bility of, — The question whether the proviso 
to s. 33 is applicable — i.c.. whether the ques- 
tions at issue are substantially the same — 
depends up<3u whether the .'^ame evidence is 
applicable, although different consequences 
may follow from me same act. 7 C. 42 = 8 
C.L.R. 273. 
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charge was false, beside the question whether 
there has been the breach of trust alleged by 
the complainant, which was common to both 
the cases. 3 M. 48 = 2 Weir 756. 

(161) — S, 33 — Evidence of gosha xvofnan — 
Personal attendance, — In a case in which a 
gosha woman is not exempted from appearance 
in Court, her evidence, not given in presence 
of the accused, cannot bo received as the evi- 
dence of an absentee witness, as the personal 
attendance of the deponent can be procured 
by the- process of the Court. 2 Weir 765 = 4 
M.H.C. App. 15. 

(162) — S. 33 — Evidence in a former -judicial 
proceeding. — Admitting evidence given in a for- 
mer judicial proceeding under s. 33, Evidence 
Act. without explaining reason for so doing, is 
an irregularity. A.W.N. 1381. 38. 

(163) — S. 33 — Recording of facts making 
section applicable. — When a case arises in which 
s. 33 Evidence Act can be applied, the circum- 
stances rendering the section applicable should 
be recorded. In the absence of such record, the 
Judge was held to be wrong in applying the sec- 
tion, and the High Cv-^urt declined to consider the 
evidence of witnesses taken before the JIagis* 
trate. A.W.N. 1898, 22. 


33— Evidence given in proceed- 
ings coram non judice — Adinissibiliifi in subse- 
qnent proceeding — ” Questions ” meaning of — 
Identity of matter at issue — Previous deposition 
whether relevant against person not party to it. 
— The evidence of a witness given in a proceed- 
ing subsequently pronounced to be one coram 
non judice is not admissible under s. 33. on 
the death of the witness, in a subsequent pro- 
ceeding regarding the same matter. Although 
the section, by using the word “ questions ” in 
the plural, seems to imply that it is essential 
that all the questions shall be the same in both 
the proceedings to render the evidence admis- 
sible, that is not the intention of the law. 
The principle involved in requiring identity of 
the matter in issue is to secure that in the 
former proceedings the pirtics were not with- 
out an opportunity of examining and cross- 
examining on the very point on which their 
evidence is adduced in the subsequent proceed- 
ing. Tnough separate proceedings may involve 
issues, of which some only are common to both, 
the evidence to those common issues given in 
the former proceedings may, on the conditions 
mentioned in s. 33 arising, be given in the 
subsequent proceedings. Where a person 
charged another with breach of trust, and, the 
complaint being dismissed, the complainant 
and one of his witnesses were tried on the 
charges of making a false charge audgiving false 
evidence respectively, held, that the deposition 
of the witnesses given in the former proceedings 
would, on the conditions mentioned in s. 33 
arising, be admissible as.against t the former in 
the subsequent proceeding, but not as against 
the latter, notwithstanding the fact that there 
was in the second case the additional question 
whether the complainant in the former proceed- 
ing knew, or had reason to believe that the 


(161) — S. 33 — Depositions of an absent witness 
when admissible— Laio laiddcwn inGrim. Pro, 
Code {1872}, different from that laid down 
Grim. Pro. Code (1S6D — Under Grim. Pro. 
Code, 1861, as well asunder the Evidence Act, 
s. 33,, the depositions of an absent, witness are 
only admissible when the prisoner has had the 
right and the opportunity to cro 3 .s-ex.\inino. 
But s. 327 of the Grim. Pro. Code 1872, 
permits the depositions, of a witne-«> to be taken 
in the absence of the accused who has .abscond- 
ed, and. even ip such cases, it is necessary to 
establislj that, when the former deposition was 
taken, the accused had absconded, and, after 
due pursuit, coql^ not be arrested. 21 W.R. 
12 . 

G65) — S. 33 — Deposition of absent witness, 
grounds for its admission, to be stated fully and 
clearly. — When the evidence of an absent wit- 
ness is admitted under s. 33. the grounds for 
its admission should bo stated fully and clearly 
so as to enable the High Court to judge of the 
propriety of its admission. In order to make 
a deposition admissible under the section, there 
must be something to show that, by ordinary 
care and the use of ordinary means, the witness 
could not be produced, and there must be 
evidence that the accused person did, in fa^» 
4aave an opportunity to cross-examine- 20 W- 
R. Cf. 69. 


(166) — S. 33 — Deposition of an absent witness 
—Ground for non-production of witness — Tftal 
to be adjourned. — Before a Sessions Judge can, 
-.under s.- 39, -admit tbe'depositions ©f witness^ 
given in a former judicial proceeding, 
of, and in place of, the oral testimony of the 
witnesses themselves, it ought to appear that tw 
presence of the witnesses could not be 
without an amount of delay or expense whieftj 
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under the circumstances of the case, the Court 
considers unreasonable, consequently where 
there is nothing of a special nature to stand in 
the way of the postponement of the trial , the case 
should be adjourned to the next Sessioi^s to 
procure the attendance of the witnesses. 21 
W.R. Cr. 86. 

(167) — «S. 33 — Evidence of deceased witness 
■^^Evidence Act, lof lS?2,s.33 — Crini Pro. Code, 
Act X of 133:^. s. 522. — The only provisions of 
law under w’hich the evidence of a deceased 
witness is made admissible in evidence are s. 33 
of the Evidence Act, in cases between the same 
parties or their representatives in interest, and 
s. 512 of the Crim. Pro. Code, under which it 
must be proved that the accused was abscond- 
ing and there was no immediate prospect of 
arresting him. A.W.N. 1896, 182. 

(168) — S. 33 — Use in Sessions Court o/ evi’ 
dence taken before Magistrate — Meaning of 
“ cannot be found." — “Where a Sessions Judge, 
seeing that some of the witnesses examined 
before the ^lagistratc were absent on the day 
fixed for hearing in the Sessions Court, ordered 
fresh summons for the next hearing at which 
also they were not present, and thereupon used 
the evidence they had given before the com- 
mitting ^lagistrate as evidence in the case, held 
that the provisions of s. 33 of the Evidence Act 
did not apply, since it could not be held that 
the witnesses “could not be found.” The Judge 
should have issued warrants to enforce their 
attendance in Court. A.W.N, 1905, 202. 

(169) — S. 33 — See COMMISSION, 19 C. 113. 

(170) — S. 33— 5ee Crim. PRO CODE (1398), 
s. 612, 26 P.R. 1886 Cr. 

(171) — S. 33 — See No. 348, infra. 

(172) — S. 34 — Entries in account books, when 
adynissible. — Entries to be admitted as evidence 
by way of corroboration of other testimony must 
be made in the regular course of business. It 
IS not sufficient to prove that the entries were 
taken from books which were regularly and 
correctly kept. Rat Un. Cr. C. 344 = Cr. Rg. 
87 of 1887. 

(173) — S. 34 — Absence of entry in account book. 

' — ^Although s. 84 of the Act makes an entry in a 
book of account relevant, such a book is not, by 
iteelf, relevant to disprove an alleged transac- 
tion by the absence of any entry concerning it. 
IOC. 1024. (7 C.L.R. 85G, 22 A.W.N. 207 = 
26 A. 90.) IR., A.W.N. 1902, 207 = 25 A. 90]. 

(174) — S. 34— See ACCOUNTS, 1 B. 610. 

(176) — S. 35 — Official pttblic book, whether 
evidence of absence of entry. — S. 35 only provi- 
des that “ any entry in an official book, which 
IS duly made by a public servant in the execu- 
tion of bisduty, is of itself a relevant fact.” But 
it is no evidence for the' purpose of proving the 
absence in them of any particular entry. 7 C. 
li-R. 886. IR„ 22 A.W.N. 207 = 25 A. 90]. 

(176)— S. 85— 5ee Crim. PRO. CODE (1898), 
8. 162, 28 0. 348 = 6C.W.N. 65. 
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(177) — S. 43 — Judgment in civil suit giving- 
rise to crimijial trial — Adinissibility in evidence- 
— The judgment of a Munsiff who, disbelieving 
the genuineness of the signature of the execu- 
tants of a bond ou which a suit had been bro- 
ught, directed the prosecution of the plaintiffs in 
the case for forgery, is not legally admissible in 
evidence in a trial for the offence. 6 C. 247 = 
7 C.L.R. 74. [Cons., 23 C. 610] . 


(178) — S. 43 — Record and judgment in a trial 
in xvhich principal teas convicted- of breach of 
the peace — Admissibility as evidence against 
surety — s. 514, Crim. Pro. Code {1893). — Per 
Wilkins, J. — The mere production of the origi- 
nal record or of its certified copy of the trial in 
which the principal has been convicted of break- 
ing the peace within the period covered by the 
bond, would not bo conclusive, if indeed it 
would be .any evidence, against the surety in a 
proceeding under s. 514, Crim. Pro. Code 
(1898)- Per Banerjee, J. — Where a bond is 
given by a surety, and the condition’ cn the 
bond is that it shall be forfeited, not if the 
principal party is convicted of a breach of the 
peace, but if he commits a broach of tho peace, 
the judgment convicting the principal of a 
breach of tho peace is no evidence under the 
Evidence Act, (s. 43) against the surety who 
was no party to it, to prove that the party 
bound down to keep the peace has really com- 
mitted a breach of the peace. Such fact must 
be proved by evidence taken in the presence of 
surety, unless it is admitted by him. 25 C. 440 
[Diss., 32 P.R. 1903 Cr.] . 

(179) — Ss. 11, 43 and 153 — Proof of possession 
of other completed or inchoate forged documents 
— .Admissibility —Evidence of execution of simi- 
lar dociwients.— In a charge of forgery, evi- 
dence of possession by the accused of other 
documents suspected or even proved to be 
forged, is inadmissible under s. 11 of the Evi- 
dence Act. 12?.. Rat. Un. Cr. C. 312, 15 B. 491 
U.B.R. (1892—1896). 158, 10 Bom. L.R, 907 • 
D., 8 B. 223, 16 B. 414.] Where, on tho denial 
by the complainant in a prosecution for forgery 
of ever bavingexecuted a pro-note, evidence that 
ho had executed a pro-note similar to the one 
in question in the charge or even that a judg- 
ment had been obtained on another note is in- 
admissible under a. 43 or a. 153 of the evidence- 
Act. 11 B.H.C. 90. 

(179-a) — S. 48 — See CRIM. Pro. Code (1898) 
s. 614, 9 C.P.L.R. Cr. 8. 


(179-6)— S. 43— See Nos. 22, 38, supra. 

(180)— S. 45— Expert medical evidence-Cause 

“an. who had not seen 
the dead body and who had not been present at 
tho post mortem, could be asked to give his obi 
nion about the cause of death, after placiSg 

before him the appearance of tho body as spoken 

to by the medical man who made post nLum 
examination, together with the signs spoken to 
by him as having been noticed by him wbon 

making the post mgrtem examination, 18 C 
889« 
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(181) — S. 45 — Expert evidence— Evidence to 
prove handwriting — Sufficiency of. — To base a 
conviction on the evidence of an expert in hand- 
writing, as a general rule, is very unsafe. There 
may be cases in which the handwriting is of 
such a peculiar character that the conclusion 
as to identity of the writer is irresistible. In 
this case, two anonymous threatening letters 
were sent to the Government of India. The 
Governmentexport in handwriting was examin- 
ed and he deposed that, having regard to the 
movement, execution, stylo, direction, curve 
and pen-pressure of certain letters, the writing 
of the exhibits resembled the admitted hand* 
writing of the accused. Held, that, that evi- 
dence was not enough to prove beyond reason- 
able doubt that the accused was the writer of 
the anonymous letters. 6 A.L.J. 184-9 Cr. 
L.J. 498 — 2 Ind. Cas. 154. 

(182) — S. 45 — Expert in thumb-marks — Sub- 
Registrar. — It is not right to assume that a 
Sub-Registrar is an expert in the matter of 
thumb-marks. 2 Weir 760. 

(183) — S. 45 — Comparison of handwriting. — 
Comparison of handwriting is permissible in 
criminal no less than in civil cases. 2 Weir 
'759. 

(184) ^Ss. 45, 74 and 78— Sec FINGER IM- 
PRESSIONS, 3 N.L.R, 1 = 5 Cr. L.J. 220. 

(185) — Ss. 45, 165— See LUNACY, Rat. Un. 
Cr.C. 279 = Cr. Rg. 18 of 1886. 

(185-a) — S. 45 — 5cc Nos. 24, 82, supra. 

(185-5) — S- 46 — See No. 82, supra. 

(185-c) — S. 47 — See No. 62, supra, 

(185-d) — S. 48 — See No. 82, supra. 

(185'C) — S. 49 — See No. 82, supra. 

(186) — S. 50 — Scope of. — The scope of s. 50 of 
the Act, leaving the exception out of considera- 
tion, seems to be that the person himself is not 
to be called to state his own opinion, but that, 
when he is dead or cannot be called, his con- 
duct may be proved by others. The section 
Appears, to affoird an exceptional way of proving 
A relationship, but by no means to prevent any 
person from stating a fact of which he or she 
has special means of knowledge. A husband 
■or wife is not, therefore, precluded from pro- 
ving his or her marriage. 9 M. 9 = 1 Weir 672. 


(187)— S- 50 — Proof of marriage . — Under 
tho provit^o to s« 50, Evidence Act, in proceed- 
ings of the kind therein specified, opinion rele- 
vant under that section is not by itself sufli- 
oient to prove marriage which must, in conse- 
-quence, be proved in some other way. 5 P.R. 
'1894 Cr« 


(188) — S. 50— See Adultery, 5 A. 233 
•0. 566 = 6 C.L.R. 597, F.B. 

(189) — S. 50 — See Penal Code, s. 498 
9 = 1 Weir 572. 


(189-a)— S. 60— Sec No. 82, supra. 
1189-6)— S. 51— See No. 82, supra. 
<189-c) -S. 53— See No, 88, supra. 
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(190) — S. 54 — Scope of. — This section has no 

bearing whatever upon the question of the rele- 
vancy of a previous conviction after an accused 
has been convicted of the offence with which 
he has been charged, and for the purpose of 
enhancing the sentence to be passed upon himi 
It refers solely to the relevancy of a previous 
conviction as evidence to prove that the accused 
is guilty, and should be convicted of the parti- 
cular offence with which he is charged. L.B. 
R. (1872-1892). 449. (14 C. 721. D.). 

(191) — S. 54 — Previous convictio7i, as evi- 
dence of character. — The Evidence Act gives 
the Court a discretion to admit previous con- 
viction as evidence of character, at any stage 
of the trial, in all cases in which there is such 
a conviction between tho act of which the 
prisoner was found guilty on the previous con- 
viction and the facts to be proved, as bears upon 
the probability of the prisoner having com- 
mitted the act charged, and in those cases 
where the previous conviction is of a kind fall- 
ing within any of the classes of connection 
with the facts to be proved, stated in ss. 6 to 16. 

2 Weir 760. 

(192) — A Judge’s direction to tho jury to 
consider the proof of previous convictions as 
evidence giving rise to an inference regarding 
the character of the prisoner amounts to a mis- 
direction, such evidence (of bad character) 
being irrelevant and inadmissible under s. 54 
of the Evidence Act. 5 C. 768 = 6 C.L.R. 219. 
[R.. 14 C. 721, F.B., 28 B. 129]. 

(193) — Under s. 54 of the Act. previous con- 
victions are in every case admissible against an 
accused person. 14 C. 721. [R., L.B R. (1872— 
1892). 449, L.B.R. (1872— 1892). 574, L.B-R. 
(1893-1900), 93, 1 C.W.N. 146, 28 B. 129]. 

(194) — S. 54 — Previous conviction when 
relevant — Penal Code, s. 75 — Enhanced sen- 
tence . — A trying Magistrate ought not to take 
any previous conviction into consideration for 
the purpose of establishing the charge, upon 
which the accused was tried, and deciding as 
to the guilt of the accused in respect of the 
offence for which he was tried. But the trying 
Magistrate is not debarred by s. 64 or by any 
other of its provisions, from using any previous 
conviction for the purpose of aiding him in 
determining- the amount of punishment to be 
awarded on the prisoner being convicted of a 
fresh offence. "Enhanced sentence” under s- 75, 
Penal Code, explained. L.B.R. (1893—1900), 

93. (L.B.R. 1872—1892. 449, R.>. 

(195)— Ss. 54, 136 and 157— Evidence of bad 
character elicited by defence, whether cm be 
admitted — Evidence to corroborate witness, 
whether can be admitted before witness hitns^f 
is exami)ted. — Under s. 54, the fact that the 
accused has a bad character is irrelevant, aw 
so, the evidence that the accused waa 
to te a thief is irrelevant, and cannot be 
admitted, whether elicited by the prosecution 
or by the defence. It is doubtful whether 
s, 136 gives the Court any discretion to aUow 
evidence to corroborate a witness to be giwn 
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under s. 157, before the witness himself is 
^xftmined. Eut, in any case, such evidence 
can be admitted only very rarely and for 
special reasons to be recorded bv the Judge 

d Ii.B.R. 4 = 9 Cr. L.J. 576 = 2 Ind. Cas 349. 

(196) — S. 54— See Bad Character, 15 
P.R. 1888 Cr. 

(197) — S. 54 — See PREVIOUS CONVICTION, 
5 Bom. L.R. 1034, A.W.N 1886, 47. 

(198) — S. 54— See Nos. 15, 22, 31. 39, 40, 
supra, and No. 278, infra. 

(199) — S. 55— See DEFAMATION. 2 C.P.L. 
R. 198. 

(199.a)— S. 55— See No. 198, supra. 

(200) — S. 57 — Judicial notice- — The state- 

ment by H. M.’s Commissioner and Consul- 
General for Uganda is sofFicient for the Court’s 
taking judicial notice, under s. 57, evidence 
Act, of the existence of hostilites between 
Eaberga, the King of Uuyoro, and Her ^fajesty 
the Queen, and the Protected State of Uganda. 
22 B. 54. ** 

(201) — 5s. 57, 60 — Reference to books of 

science — Under the provisions of the penulti- 
mate paragraph of s. 57, and the first proviso 
of 8. 60 of the Evidence Act, the Courts can 
refer to books of science. The Court in this case 
referred to Taylor’s Medical Jurisprudence for 
learning the efiect of a sudden blow on the ab- 
domen. 12 C.LR. 8B. [J’., IOC. 140]. 

(202) — Ss. 57 and 78 (2)— See LIBEL, 14 
C.W.N. 713. 

(203) -^5. 59 — Discrepancies in eindenc-e 

to he reconciled, if possible. — Discrepancies in 
evidence must be carefully considered and 
their effect allowed for, but when they cjin be 
fairly reconciled by explanation or can be 
naturally and reasonably accounted for, ovi- 
dene*}, otherwise trustwortby» cannot be put 
nside, although its value may be pro tanto 
impaired, solely because of their occurreBco. 
u.B.R. (1897—1901), Yol. I. 162. 

— S. 60 — Improper admission of Jienrsay 
fo^ence— Setting aside of conviction. — Where 
mfonnation was given to the police that the 
first three accused were collecting in the house 
of the fourth accused with the intention to 
commit dacoity, and the person who gave the 
mformations was not produced before the 
Court, held that the Judge bad wrongly ad- 
xwtted the hearsay evidence of the police 
■officers as to the intention of the accused to 
commit dacoity, although the Judge was not 
’Wrong in allowing the officers to name the 
persons who told them that they would find the 
‘2,^^ ^^*^00 accused in the house of the fourth, 
•fir ^ ^*^'’^iotion was set aside on the ground 
that the jury may have been influenced by the 
Jnistake of the Judge. 2 Weir 762. 

— S. 60— 5ec ADULTERY, 13 C.L.R. 

(305-a) — 8. 60 — See No. 201, supra. 
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a 

(206) — 5. 73 — Proof of handwriting — Pr(>- 
cedure.^ — In matters expressly provided for by 
the Evidence Act, such as proof of handwrit- 
ing under s. 73, the correct procedure is to start 
from^ the Act and not deal with it as a mere 
modification of the Law of Evidence pre- 
vailing in England. Rat. Un. Cr. C. 452. 

(207) — 5.73 — Crhn. Pro. Code s- 298 

— Document for comparison by jury— Duty of 
Judge. Before a Judge allows documents to 
go to the jury for the purpose of comparison of 
handwriting under s. 73 of the Evidence Act, 
it is his duty, under s. 298 of the Grim. Pro. 
Code, to find whether these documents are 
admitted or proved. The record of the case 
should contain a note of such finding. Rat. 
Un. Cr. C. 491 = Cr. Rg. 61 of 1889. 

(203)— S. IZ—See Judge and Jury, Rat. 
Un. Cr. C. 452. 

(*209) 5. 74 — Census Register — Pii6(ic docu^ 

ment . — Census Registers are not public docu- 
ments within the meaning of s. 74 of the Evi- 
dence Act. 6 Bom. L.R. 535. 

(210) Ss 74. 76 — See Crim. PRO. CODE 
(1898), ss. 162. 164, 17 M.L.J. 471=30 M. 466 
= 6 Cr. L.J. 346 = 3 M.L.T. 14. 

(211) -Ss. 74, 76, 77. — Public document and 
certified copies thereof— 5ec CRIM. Pro. CODE 
(1898), s. 154, U.B.R. (1892—1896), Vol. I, 24. 

(212) — Ss. 74, 80 — See CONFESSION, 12 A. 
5964 

(212-fi) S. 74 — See No* 184, sxipra^ 

(213‘— 5. 76— Rij77i( of private persons to 
inspect public docwmetifs.— Neither in the 
Crim. Pro. Code nor in the Evidence Act is 
there any provision declaring or limiting the 
right of private persons interested in criminal 
proceedings to inspect documents in the hands 
of third parties. A right to inspect public 
doci^ents is. however, assumed in s. 76 of 
the Evidence Act. It may be inferred that the 
Legislature intended to recognise the right 
generally for all persons, who can show that 
they have an interest for the protection of 
which It 16 necessary that liberty to inspect 
such documents should be given. Pur 
pard, J. 20 M. 189 = 2 Weir 763. F.B fl 
C.W.N. 132 = 31 C. 284]. ® 

(213-a)— S. IG—See Nos. 210, 211, supra 
(213-6)— S. n—See No. 211, supra. 

(214) — s. 78— 5ee Penal Code s iqi t 

B.R. (1872-1892), 389. ’ ’ 

(214-0)— S. 78— 5ctfNoP. 184. 202, supra.' 

(215) — 5. 80, Scope of. — The stat«»Tn^.«* 

to which s. 80 of the Evidence Act^Sys that 

certein presumptions shall be drawJ 

statements or confessions taken in i 

with the law. The seetion does J.etS^“S® 

missible any partionlar kind of evid™^ f 

only die^nsoe with the neoessfty tor fo™"? 

proof in the case of certain documentf 

accordance with law. S. 80 does 

uoea not operate 
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to render it admissible. The section merely 
gives legal sanction to the maxim Omnia 
'prasumnnhir rite esse acta" with regard to 
documents taken in the course of a judicial 
proceeding. Per Parker, J. 9 M. 224 = 2 Weir 
126. 

(216) — S, 80 — Presumption under — Requisites 
for raising the presumption. — Under s. 80 of 
the Act, the Court presumes certain facts con- 
cerning a document purporting to be a record 
of the evidence. But it must purport to be 
signed by a Judge or Magistrate, and where 
the person taking the deposition omits to claim 
the position of a Judge or Magistrate, the pre- 
sumption that ho is so, does not arise* The 
defect may be supplied by oral evidence. The 
certified copy should also show on the face of 
it that it is a copy of part of the record in a 
specified proceeding. 1 L. B. R. 268. 

(217) — S- 80 — Admissibility of confession by 
accused under. — .\ confession by an accused, 
recorded by a ^Ingistratc, is admissible under 
s 80, Evidence Act. even though the Magis- 
trate, who recorded it, ultimately came to 
the conclusion that he bad no jurisdiction to 
try the case. 10 C P.L R. Cr. 16. 

(2181 — S. SO — CriHi. Pro. Code {1882), s* 509 
— Deposition of medical loxtyxess before cowimif- 
ting ^lagistrate when admissible in a Sessions 
trial — Presumption. — Although a Magistrate 
should take and attest a deposition of a witness 
in the presence of the accused, and should also, 
by the use of apt words, on the face of the de- ! 
position, make it apparent that he has done so, 
yet, there is no provision of law which makes 
the attestation of the deposition by the Magis- 
trate, in the presence of the accused, obligatory, 
and the provisions of s. 80 cannot, therefore, 
apply to it. S. 509, Grim. Pro. Code, does 
not enact that a deposition of a medical witness 
shall be taken and attested by the Magistrate 
in the presence of the accused. What it pro- 
vides is that the deposition, if so taken and 
attested, may be put in evidence in the Sessions ■ 
trial. Therefore, that the deposition was taken j 
and attested by the Magistrate in the presence 
of accused cannot be presumed under s. 80 of 
the Evidence Act. 10 A. 174. [Appr., 18 0. 
129]. 

(219) — S. 80 — Dying declaration — Admissi- 
bility of the document. — Held, that s. 80, 
Evidence Act, had no bearing on the question 
of the admissibility of a statement made by the 
deceased asa dying declaration, the lilagistrate, 
who took the statement, being other than the 
committing ^Magistrate and the statement not 
being taken in the presence of the accused. 
Held, also, that the document itself was not 
relevant to prove the truth of the facts stated 
therein. 9 P. R. 1900 Cp. 

I 

(220) Ss. 80 and 114, ill. (e), Crim. Pro. 
Code {1882), s. 509 — Admissibility in evidence of 
deposition of medical witness — MagistreUe's state- 
f^ients as to circumstances under which deposition 
taas taken — Effect.— render the dep<%ition of 
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a Civil Surgeon or other medical evidence admis- 
sible in evidence under s. 509 of the Grim. Pro. 
Code, it must be shown to have been taken and 
attested by the Magistrate in the presence of 
the accused. These facts may be proved by 
calling the committing Magistrate or any other 
person who was present at the enquiry before 
him and is able to testify thereto. But the 
Court, in the absence of such evidence, is not 
bound to presume, either under s. 80, or 8. 114, 
ill. {e) of the Evidence Act, that the deposition 
was so taken and attested. (9 A. 720 and 10 A. 
174, approved.) S. 80 of the Evidence Act will 
be of no assistance in a case, under s. 609, 
Crim. Pro. Code, where there are no “state- 
ments as to the circumstances under which the 
deposition was taken purporting to be made by 
the person signing it ; ” but if the Magistrate 
records a statement at the foot of the deposition 
to the effect that the deposition was taken and 
attested by him in the presence of the accused 
and signs such statement, the Court would be 
bound, under s. 80 of the Evidence Act, to 
presume that such statement was true, and to 
admit the deposition under s. 509, Crim. Pro* 
Code. 18 C. 129. (10 A, 174, approved.). 

(220-a)— 80, 32— Dying declarat^-- 
Proof . — A dying declaration is not admissible 
in evidence without proof that the deceased 
actually made the declaration. Even if it 
a Magistrate’s attostjvtion, it is not admissive 
under s. 80. where the Magistrate was not the 
committing Magistrate. The person who took 
the statement should be subject^ to cross- 
examination as to the dying man's state, of 
mind when he made it. and as to other circum- 
stances. IIB.H.C. 247. (i?., L.B.R. (1872- 
1892), 157}. 

(221) — S. 80— See ACT X OF 1873, 10 C.P. 
L.R. Cr. 16. 

(222) — Ss. 80, 132.— See BRIBERY, 15 M. 
63 = 2 Weir 794. 

(223) — S. 80 — Presumption as to confessions. 
—See CONFESSION, I L.B.R. 340. 

(224) — S. 80- See CONFESSION, 1 B. 219. 

(225) — S. 80— See CRIM. PRO. CODE (1893). 
83. 164. 342, 364 and 533, 10 O.C. 112 = 6 U- 
L.J. 94. 

(225- a)— S. 80— See Nos. 16, 212, supra. 

(226) — S. 84 -See CONFESSION. 9 C.L.J- 
663 = 13 C.W.N. 861 = 2 Ind. Cas. 681. 

(227) — S. 88— See TELEGRAMS. 4 Ind. Cos. 
240. 

(228) — S. 91— Summary trial— Oral eviderM 
admissible to prove depositions of witne^es> 

In ordinary cases, a Magistrate tryingacr^ 
charge must take down the evidence, and to 
the record thus made is the only admissi 
proof of what was said, but in a 

trial, the hlagistrate need not generally ^ 
the evidence, and where no obligation ^ ^ 
upon the Judge or presiding officer "7“ 
reduce • depositions or statements to wnnnB» 
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they may be proved by the presiding officer or 
by persons who heard them, in order to estab- 
lish the fact that thov were made. Rat. Un, 
Cr. C. 334 = Cr. Rg. 24 of 1887. 

(229) — S. 91 — Statement before constable — 
Admxssihiliti/ — Deposition before Magistrate — 
Oral evidence, — The accused was charged in 
the alternative with having given false evi- 
dence either before the chief constable in a 
police investigation or before a Magistrate in a 
criminal trial. Held, that the statement made 
to the chief constable by the accused, and 
reduced by him to writing, was not admissible 
in evidence against the accused ; the only evi- 
dence as to such statement that would be 
admissible for the purposes of such a case as 
the present being the oral testimony of the 
constable, who could, however, refresh his 
memory by referring to the statement reduced 
by him to writing ; and that the oral evidence 
of the contents of the accused's deposition at 
the trial before the Magistrate was inadmissi- 
ble under s. 91. Evidence Act. The deposition ! 
itself ought to have been put in, and the pro- | 
ceedings in the case in which it was taken ought 
also to have been put in, to show the nature of , 
the proceeding in which the evidence was | 
taken. Rat. Un. Cr. C- 401 — Cr. Rg. 62 of 
1888. 

(230) — S. 91 — False evidence in Judicial ; 
proceeding — Deposition of accused when inad- ' 
missihle— Civ. Pro. Code, lS77, ss. 182, .183— 
Other evidence of such deposition. — Where, 
with respect to a deposition in a judicial pro- 
ceeding, the provisions of ss. 1S2 and 183 of ' 
the Grim. Pro. Code of 1877 were not com- 
plied with, such deposition would be inadmis- | 
sible in evidence on a charge of giving false 
evidence based on such deposition. No other i 
evidence of such dopo.sition would be admissi- 
ble under s. 91 of Ihe Evidence Act. 6 C. 762 
=8 C.L.R. 292. iNot F., 25 V.R. 1890 Cr.; It., ! 
9M. 224 = 2 Weir 128.] 

(231) — S. 91 — Confessions — Secondary evi- > 
dexice, if adr?iissible. — Where statements made | 
by an accused person are inadmissible in evi- 
dence, secondary evidence of the contents of 
those statements arc inadmissible also, under 
s. 91, Evidence Act. Per Parker, J. 9 M. 224 
= 2 Weir 125. 

(232) — S. 01 — Search list, value of — Oral 
evidence.— k. search list is not evidence of the | 
facts stated therein and s. 91 has, therefore, no 
application to it. It is simply a declaration, | 
nob on oath or affirmation or subject to cross- 
examination, made by a police officer and the 
persons present at a search, that certain for- 
malities were observed and certain events took \ 
place. Oral evidence may, therefore, be given 
as to what took place at the time of the search. 

2 Weir 776. 

(283)— S. 91— See ASSAULT, 3 L.B.R. 128. 

(234) — S. 91— See COMPLAINT, L.B.R. 
(1872—1892), 572. 

(235) — S. 91— See CONFESSION, 10 B.H.C. 
166, 9 M. 224 = 2 Weir 125. 
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(236) — S. 91 — See CRlil. Pro. CODE (1898), 
s. 103, 2 Weir47 = 2 Weir 515. 

(237) — S. 91— See Grim. Pro. Code 
( 1898), ss. 310, 343. 511, 28 C. 689 = 5 C.W.N. 
C70. 

(238) — S. 91— See Crim. PRO. CODE (1S98), 
s. 533, 23 B. 221. 

(2391— S. 91 — See FALSE EVIDENCE, 1 L. 

B. R. 263, 54 P.R. 1887 Cr. 

(239-(7) — S. 91 — See Nos, 16, 68, 148, supra. 

(240) — S. 98— See ADMISSION, Rat. Un. Cr. 

C. 769. 

(241) — S. 101 — See BURDEN OF PROOF, 
Rjit. Un. Cr. C. 779. 

(242) — S. lf>5 — Jixghi of defence — 

Evidence.— Under the provisions of s. 105, an 
answer, setting up the right of private defence, 
must be supported by evidence, giving a full 
and true account of the transaction from which 
the charge against an accused person arises. 
No accused person can at the same time, deny 
committing an act and justify it. The law 
does not admit of justification by putting 
forward hypothetical cases; it must be by 
proof of actual facts. 1 C.L.R. 62. 

(243) — S. lOo — Peyinl Code, s. 300 — Bxcep- 
tions under Penal Code — Plea. — Unless a plea 
that the acts wich which an accused person is 
charged as constituting an offence came within 
one of the exceptions named in the Penal 
Code, is distinctly taken by the accused, the 
Court is uot competent to infer from the 
evidence in the case that any such exception 
exists in favour of the accused. A.W.N. 1898, 
209. 210. 

(244) — S. 105 — See BURDEN OF PROOF 
Rut. Un. Cr. C. 820, 4 C. 124=3 C.L.R. 122. 

(245) — S. 105— See DEFAMATION, 6 A. 220. 

(246) — S. 105 — See GRAVE AND SUDDEN 
PROVOCATION, L.B.R. (1898—1900), 207. 

(247) — S. 105 — See PENAL CODE s. 76 7 
A.L.J. 438. 

(248) — S. 105 — See PENAL CODE, s. 325 8 
C.W.N. 714. 

(249) — S. 105 — See Private defence 
Right of. ll C.L.R. 23-2, A.W.N. 1904. 113. 

(250) — Ss. 105 and 106— See ACT XII OP 
1896, ss. 3 (1) (n), 30, 51, 5 L.B.R. 52, P.B.= 

2 Imt. Cas. 543. 

(251) — Ss. 105. 123, 124 and 125— See 
DEFAMATION, 4 P.W.R. 1910 Cr. 

(252) — S. 106— See C. P. ACT, XVHI OP 
1809, s. 84, 16 C.P.L.R. 63. 

(253) — S. lOG — See PENAL CODE. s. 402 
23 A. 124. 

(254) S. 106, ill, (a) I*resuinption arisina 
out of character and circumstances of an act— 
Burden of rebutting such presumptioyt. — Penal 
Code, s, 373.— Where the character and the 
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circumstances of an act committed by an 
accused, charged under s. 373 of the Code, 
proved that the accused, a prostitute, bought 
two girls, about a year old, with the intention 
mentioned in the section, held, that it was for 
the accused to prove that the intention was 
something other than that which would 
evidently be suggested by the character and 
circumstances of the act, and that she intended 
to put oS the employment of the girl for the 
purpose of prostitution until the completion of 
the sixteenth year, as was argued on her behalf. 
22 C. 16§. [R., 21 A.W.N. 16 = 23 A. 124, 16 

C.P.L.R. 171.] 

(254-n) — S. 106 — See No. 250, supra. 

(255) — Ss. 112, 132. 133a7id 143— Discharged 
co-accused, whether couipetent to testify — Value of 
hisevtdence — Crim. Pro. Code (1893), s. 209(2) 
— Discharge of accused before recording evidence 
and without recording reasons therefor, whether 
legal — Practice. — Where two persons were sent 
up by the police on a charge of murder, and 
the ilagistr.rte discharged one of them even 
before recording evidence and without recording 
any reasons therefor, but subsequently exa- 
mined him as a witness in the trial of the 
•other, it was contended that the discharge so 
made was illegal and consequently the evidence 
of such discharged co-accused was inadmissible. 
Held, the evidence of such person, whether his 
discharge was legal or not, was admissible, 
though it was of little value. Per Irwini, J. — 
The Magistrate certainly had power to discharge 
the accused as he did, but he should have then 
and there recorded his reasons for so doing, 
under s. 209 (2) of the Grim. Pro. Code. It is 
difficult to say that the omission to record 
reasons makes the order of discharge illegal. 
But in any case such a defect would not make 
iihe evidence inadmissible, i L.B.R. 362 = 9 
^r.Ii.Ji 370. 

(256) — S. 112— Grim. Pro. Code 
< 1898), 9. 488. U.B.R. (1892—1896), Vol. I, 74. 

(257) — S, 112— Maintenance, 18 B. 
468. 

(257-n) — S. 113 — See No. 128, supra. 

S. 114 — See ACCOMPLICE. 

See APPROVER. 

See Charge to jury. 

(25S) — 5. 224 — Presumption, value of — Duly 
‘Of pleader, presumption in respect of. — It cannot 
be accepted as a rule of law that any presump- 
tion,^ however weak, is sufficient to sustain the 
■conviction of an accused person unless such per- 
son bo able to give direct evidence to rebut such 
presumption. It may no doubt be said that it 
is the duty of a ples^er carefully to examine 
all applications presented by him in Court, and 
It may fairly be presumed that a pleader will 
generally do so. But it is manifest that the 
■strength of such a presumption depends upon 
many considerations. Rat. Un, Cr. C. 113. 

, 224~Evxdence of accomplice, credi- 

dnltiy of^Conviciion — Validity , — ^By s. 114, the 
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Court may presume that an accomplice is 
unworthy of credit unless he is corroborated in 
material particulars. Where the statement of 
an accomplice is not only not corroborated, but 
is distinctly contradicted by bho evidence in the 
case, it is not worthy of credit. 22 M. 491 
= 2 Weir 746. 

(260) —S’ 114 (a) — Possession of stolen pro- 
perty — Presumption. — The Court may presume, 
from the possession of stolen property, that the 
possessor is , '’either the thief or has received it 
knowing it to be stolen property, unless the 
possession is accounted for. Where the posses- 
sion of property, stolon some years before, is 
reasonably and circumstantially explained, 
such explanation should not be rejected merely 
because it is unproved. 15 P.R. 1891 Cr. (31 
P.R. 1879 Cr.. 18 P.R. 1884 Cr., 46 PR. 
1887 Cr., 39 P.R. 1881 Cr., 25 P.R. 1883 Cr., 
13 P.R. 1867 Cr., and 15 P.R. 1875 Cr.. R.) 

(261) — As a rule it is unsafe to convict on the 
uncorroborated evidence of an accomplice, and 
the evidence of one accomplice is not sufficient 
corroboration of that of another to justify a 
conviction. But there mav be circumstances, 
such as where previous concert by the infor- 
mers is highly improbable, in which the 
agreement in their stories together with 
corroboration which is afforded by the circum- 
stance that those stories cannot have been 
arranged between them beforehand, must bo 
taken into account. 2 Bom. L.R. 610. 

(262) — S. 114 (6 ) — Evidence of accomplice— 
Admissibility — Corroboration —Accomplices, who 
are — Witness to payment of bribe — Bribery— 
Indian Penal Code (Act XLV of I860), s. 161- 
— It is generally unsafe to convict an accused 
person on the testimony of his accomplices, 
unless they are corroborated in material parti- 
culars connecting the accused with the offence. 
But this rule does not apply to all persons, who 
technically come within the category of accom- 
plices. The particular circumstances of each 
case will affect its application and no general 
rule can be laid down on this point. When the 
accomplices were persons, who paid the bribe 
to a public servant, accused under s. 

Indian Penal Code — not of their free will but 
rather of necessity— and particularly when they 
did not strive to save themselves by throwing 
the- blame for the offence upon the accused' and, 
furthermore, it appeared that their guilt, such 
as it was, was not used as an instrument to in- 
duce them to give evidence ; held, that their 
testimony, even without corroboration, might 
justify the conviction of the accused. At any 
rate, their evidence would require a much 
slighter degree of corroboration to establish 
their creditthan would be the case, if they were 
entirely voluntary accomplices in the offences 
which they spoko to. Witnesses to the payment 
of bribes are not accomplices, unless they co-ops* 
rated in the payment of the bribes or were 
instmmental in the negotiations for the psj^ 
ment. 10 C.V.N. 69=3 Cr. I*.J. 432=83 
C. 649. r^.. V2 C.W.N. 140=6 Cr. L.J. 434.J 
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(263)— jSs. 11-i , 133 — Evideiice of occomplice — 
Corroboration — Practice — Evidence of persons 
bribing public sei-vants~lts nature. — Per Bird- 
wood, J. — A conviction is not illegal merely 
because it proceeds upon the uncorroborated 
testimony of an accomplice. Such evidence, 
being admissible, furnishes as legal a basis for 
a conviction as any other evidence which is 
admissible. The omission to follow the estab- 
lished rule of practice as to the corroboration of 
such evidence does not constitute an error in 
la\y. But where the character of the evidence 
relied on by the prosecution was not of a kind 
to warrant the refusal of the Judge to apply to 
the case the maxim enunciated in illus. (6) cf 
s. 114, Evidence Act, a conviction on the un- 
corroborated testimony of an accomplice is not 
legal. Per Jardine, J. — So long-established a 
rule of practice as that which makes it prudent, 
as a general rule, to require corroboration of 
accomplices, cannot, without great danger to 
society, be ignored by the Magistrates and 
Sessions Judges, simply becauscs. 133, Evidence 
Act, declares that a conviction is not illegal 
merely because it proceeds upon the uncorrobo- 
rated testimony of an accomplice. The Courts 
should give proper effect to the provision of 
8. 114, illus. (6;. The rule in s. 114, illus. (6) 
and that in s. 133 are part of one subject, and 
both are found in most of the great judgments: 
and neither section is to be ignored in the 
exercise of judicial discretion. The illus. (6) to 
8. 144 is the rule, and when it is departed from, 
the Court should show, or it should appear, that 
the circumstances justify the exceptional treat- 
ment of the case. [/?.. L.B.R. (1893—1900), 70. 
Rat. Un. Cr. C. 750, 806, 844. 1 L.B.R. 29.) 
Evidence of persons who subscribed to a fund 
for the purpose of bribing certain public 
servants is only evidence of accomplices in a 
charge of bribery against the public servant. 
14 B. 331. IB., Rat. Un. Or. C. 720, 746. 19 B. 
51, 20 B. 394, 26 B. 193 = 3 Bom. L.R. 694, 
83 0. 649 = 10 C.W.N. 669; D , 27 0. 144.) 

(264) — Although under ordinary circum- 
stances, corroboration of an accomplice must be 
afforded by indopendent evidence, the .substan- 
tive rule of law is that a conviction is not 
illegal merely because it is based on the 
^corroborated evidence of an accomplice. U. 
B.R. (1897—1901), Yol. I, 173. (21 W.R. Or. 

69 and 9 A. 628, 554, R.). 

(265) — Illuatration (6) to s. 114 directs 
attention to the general principle that it is 
unsafe to convict on the evidence of accomplices, 
^less corroborated in material particulars. , 
But along with this principle must be borne in 
^ind the qualifications contained in the further ( 
illustration which the Court is directed to 
consider when determining whether the general 
maxim does or does not apply to a particular 
case. They show that all persons coming 
technically within the category of accomplices i 
^nnot be treated as on precisely the same 
looting; and no general rule on the subject 

be laid down. 26 B. 193 = 3 Bom. L.R. 

«« 6 Bom. L.R. 443, 10 C.W.N. 669 

*“88 0. 649 = 8 Cr. L.J. 462.1 
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^ (266) Ss. 114-ill. (6), 233 — ' Accornplice,' menn- 
xng of the word — Person helping the accused in 
disposing of the corpse of person murdered, whe- 
theranaccomplice—I.P.C„ss. -> 01 , 202— Accom- 
plice Ev^etwe— Practice —The terra “ accom- 
plice ” signifies a guilty associate in crime; or. 
when the witness sustains such a relation tq the 
criminal act that he could be jointly indicted 
with the accused, he is an accomplice. — Per 
Subrahmayiia Ayyar, /.—The evidence of a 
witness, who has helped the accused to conceal 
! the corpse of the person murdered or has 
J omitted to give information of the murder 
of which he was aware, should not be regarded 
and tested as that of an accomplice and need 
not be corroborated in material particular.s 
I for acting upon it. The case against an 
j accused person who was convicted bv a Sessions 
; Judge of murder entirely depended upon the 
evidence of the first prosecution witness, a 
young man of 18. who said he was present when 
the accused committed the murder of a coolv 
woman, and saw him in disposing of the body 
by throwing it into a cholam-pit, where it was 
found some 16 days later, upon information 
^ given by him 15 days after the murder Flo 
I deposed that ho worked for the accused and 
that the dece.ascd woman, also a servant be 
come enceinte by him. She had been frequently 
asking the accused for money and would not 
leave, unless money was given her. On the 
I date of the murder, the deceased came to the 
' accused s garden and asked for money and 
, threatened to complain to the Pattagarand his 
relations and disgrace him if he did not pav her 
On the evening of that day the accused took -i 
crow-bar from the witness. At night the 
Witness heard a cry, hid himself in cholam and 
saw the accused beating the woman and stri 
king her on the head with the crow-bar The 
witness having refused to help the aemsed in 
disposing of her dead body, the latter dragged 
It alone to the cholam-pit and threw it into t^ 
pit. Next morning the accused came to the 
place where the witness was lying and thren 
toned that, if he disclosed the murder, he 
would be murder^. A quarrel. subsequeAtIv 
arising between the witness and the accused’ 
the former reported the fact to the brother of 
the deceased and also to the Staiinn wA. 
Officer. Held, by Subrahmanit'^y;";^^^^^^^ 
Bhashyam Ayyangar. JJ. (Boddam 
that the witness could not be regarded as n ’ 
accomplice in the crime of murder and th^r 
that he helped the accused in disp’esinVof the 
dead body after murder would make him onlv 
liable to be convicted under ss. 201 and ooo 
Penal Code, but would not make him an 
accomplice in the murder. What is i a 

down as to the untrustworthiness of uncorro 
borated accomplice testimony is not a 

sumption, in the strictly legitimaU 
of the term, in the law of evidfne^. iA 
xvords, it is not a rule of law w^ich 
upon the party, against whom it worka^ thp 
duty of going forward with the evident Sf 
IS only a precept of caution, followed ‘ 

constant practice in charging luriM and ^ 
to be lost Bight of in esti,LHnrKghrduo 
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to such tainted testimony. To claim for it a 
jjreater potency, in the face of s. 13.3 of the 
Evidence Act, would be to introduce an artificial 
scale of credit — Per Subrahmania Ayyar. C.J. 
— The presumption alloived by ill. (6) of s. J14 
that an accomplice is unworthy of credit, unless 
he is corroborated in material particulars, has 
become a rule of practice of almost universal 
application. Judges new in their charge usual- 
ly tell a jury that, under ordinary circumstan- 
ces, it is unsafe to convict on such evidence 
without the substantial corroboration of in- 
dependent evidence. A Judge who combines 
the functions of Judge and jury is equally 
bound to scrutinise accomplice evidence with 
great care and to consider whether there is any 
corroborating evidence when the main evidence 
is of an accomplice character. — Per Boddam, 
J. — In regard to the testimony of accomplices 
ot participcs criminis, there is no doubt of the 
maxim that an accomplice is unworthy of 
credit, unless he is corroborated in material 
particulars ; this rests, not on any rule of law, 
but only “on a rule of practice which has 
become sc hallowed as to be deserving of 
respect.” Bur there is no authority whatever 
in English Law which warrants the extension 
of the maxim to persons who are not accom- 
plices. A Judge, when there is no special 
circumstance which would induce him to give 
credit to the evidence of an accomplice and 
convict the accused on his sole uncorroborated 
testimony, may. under ss. 298 (2), Grim, Pro. 
Code, express such opinion to the jury and in 
that sense advise them to acquit the prisoner. 
— Per Bhashyam .4vyangar, J. 27 M. 271 = 2 
Weir 803 = 14 M.L.j. 226. 

(267) — Ss. 11-i, ill. (6) and 133 — Evidence of 
accomplice — Corroboration — S. i6'i, I.P.C. — 
Wheyi High Coxiri icaxild interfere in revision , — 
By the law both of India and England, the evi- 
dence of an accomplice is admissible, and a 
conviction is not illegal merely because it pro- 
ceeds upon the uncorroborated testimony of an 
accomplice. But the presumption that he is 
unworthy of credit unless he is corroborated in 
material particulars, has become a rule of 
practice of almost universal application. In 
the present case, Scott, J. , differed from Jardine 
and Bayley, JJ., and held that the testimony 
of persons who gave bribes to a public ofldeer 
was sufficient to convict the public officer, as 
the ordinary ground for doubting the evidence 
of an accomplice — to wit. that they will try to 
throw the guilt upon others — did not apply to 
the case, as they were not subject to any accu- 
sation whatever. Held by Jardine and Bayley, 
dJ , — The conviction of the accused was illegal, 
as there was no evidence to corroborace the 
testimony of the accomplice, and the accused 
was prejudiced by the course adopted bv the 
Magistrate, and that there was such a failure 
of justice as would justify the interference of 
the High Court in revision. 14 B. 115. IR., 33 
C. 649 = 10C.W.N. 669, 14 B. 331. Rat. Un. 
Or. C, 844, Rat. Un. Or. C. 750, 26 B. 193 = 
3 Bom. L.R. 694, 14 M.L,J. 226, 27 M. 271 = 

2 Weir 803.] 

^ • 


(268)— 5s. 114, Ulus, (5), 133—Self-incrU 
viinating portion of accomplice evidence, credi- 
bility of — How accomplice evidence to be dealt 
with. — There is no rule of law or practice that 
the self-incriminating portion of the evidence 
of an accomplice is unworthy of belief unless 

corroborated. The credibility of a witness who 

% 

says that he and another joined in committing 
an offence stands per se so far as his self-.accu- 
sation is concerned, on the same footing as 
that of a witness who says that he alone com- 
mitted an offence, though in the latter in- 
stance there would be a narrowed basis for 
cross-examination to test his own self-accusa- 
tion. What must first be decided is whether 
the witness in question is in truth an accom- 
plice or merely posing as an accomplice. 
When it is once established that be is an ac- 
complice, then, the next pr.actical question 
arises as to who are the other accomplices, and 
it is at that stage, when his evidence impli- 
cating others hasto beweighed, that there comes 
into application the maxim that it is unsafe 
to convict upon the evidence of an accomplice 
unless he is corroborated in material parti- 
culars, both as to the circumstances of the 
offence and the identity of the person whom 
he implicates. 6 Bom. L. R. 443. [R*. ^ 

Bom. L.R. 481.] 


(269) — Ss. 114 (6), l33~Evidence of accom- 
plice — Corroboration, as to identity of accused. 
— Pet Crowe. J. — However convincing the 
testimony of an accomplice may be of the facts 
necessary to be proved, it has become a settled 
course of practice not to convict an accused 
person on the uncorroborated testimony of an 
approver, and the corroboration ought to con- 
sist in some circumstances that affect the 
identity of the accused. Per Chandavarkar, J- 
— The corroboration required of the testimony 
of an accomplice should go to some circum- 
stances affecting the identity of the accused as 
participating in the transaction. Such corre^ 
boration ought to be that which is derived 
from unimpeachable or independent eviden^ 
as distinguished from that derived from the 
earlier statements of the .same accomplice or 
the statements of other accomplices. 
Aston, J. (dissenting) : — There is no 

law or practice that the corroboration of the- 
accomplice’s evidence must be as to all detaijs, 
or so complete as, in itself, to establish guilt- 
To set up such a rule would be to nullify the 
provisions of the law which admit of pardon to 
approvers in order to secure evidence for tne 
Crown. 6 Bom. L.R- 481. 

(270) — Ss. 114, ill. (b) and 133— Accomplice 
Evidence — Corroboration — Revision by H*9 
Court. — It is not a rule of law but one of meW 
practice and prudence that an accompli^ » 
unworthy of credit, unless he is corroborated m 
material particulars. A conviction will not _ 
disturbed by the High Court under its 
sional jurisdiction, on the mere 

the said rule of practice has not been adbe^ 
to by the Court which has convicted, unlw» 
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there are exceptional circumstances calling for 
the exercise of that jurisdiction in the interests 
of justice. 11 Bom. L.R. 858. 

^33— Evidence of 
^rdoned accomplice— Conviction — Validiltj — 
The evidence of a pardoned accomplice taken 
with the statements of unpardoned co-prisoners 
IS not sufficient by itself to warraint the con- 
viction of those who never confessed. Rat. 
Un. Cr. C. 750. 

1 ’}'^'^^) and 133 — Admissible 

My of evidence of accomplice — Corroboration — 
Accomplices by implication or in a secondary 
^^c—Duty of Cowri.— Although a conviction 
IS not illegal, merely because it proceeds upon 
the uncorroborated testimou}' of an accomplice, 
the evidence of an accomplice, ordinarily 
speaking, should be corroborated in material 
particulars,^ and such evidence should be 
accepted with a great deal of caution and 
scrutiny. The amount of criminalitj' is a 
matter for consideration, and when a person is 
only an accomplice by implication or in a 
secondary sense, his evidence does not require 
the same amount of corroboration as that of a 
pereon, who is an actual perpetrator with the 
principal oaender. IR., 7 Bom. L R. 9G9.] 
In dealing with the question what amount of 
corroboration is required in the case of testi- 
mony given by an accomplice, the court must 
exerci.se careful discrimination and look at all 
the surrounding circumstances in order to 
arrive at a conclusion, whether the facts 
deposed to by the person alleged to bean 
accomplice are borne out by those circumstan- 
ces, or whether the circumstances are of such a 
native that the evidence purporting to be given 
by the alleged accomplice should be supported 
m essential and material particulrs by evi- 
dence aliwtde, as to the facts deposed to by 

that accomplice. 28 C. 339=5C.W.N. 517. 

(273) — 5s. 114, ill, ib) and 133 — Involuntary 
^complices — Value of their evidetuie. — Where a 
i^olice Inspector was charged with having 
extorted money by a threat of implicating the 

ip a charge of murder and by hand- 
cuffing and imprisoning them, unless they p.aid 
money, held, that, although the witnesses were 
to be treated as accomplices yet they wore more 
‘*^\k***^^^*^ t-han voluntary accomplices and, 
m that light, their evidence was not tainted as 
much as it would otherwise bo. 2 Weir 798 = 

* M.H.C App. 7. 

(274) -— 5a. 114, 133 — Eimitation to rule as to 
ccomptice evidence. — The general rule 

Under which the evidence of accomplices is dis- 
^ must, as the illustration given in the 

^dence Act shows, be subject to the qualifi- 
^tion that the less heinous the o0cnco dis- 
os€d« the less liable would the evidence of the 
t>c to suspicion and discredit. 

* is not an offence so grave ns entirely 
deprive the evidence of an accomplice therein 

oi credibility. 6 Bom. L.R. 1091 = 29 B. 264. 

^U75) 5. 114 — Possession of stolen property 

From the possession of stolen 
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property soon after the theft, the Court may 
presume that the person in possession is either 
I the thief or the receiver of the goods knowing 
I them to be stolen. A most important, if not the 
most important circumstance to bo considered 
in dealing with the presumption, is the length 
of time which has elapsed between the loss of 
the property and the finding of it. No definite 
rule can be laid down as to the precise time 
which is too great to make it necessary for the 
prisoner to account for his possession. 2 Weir 
489. 

(276) A bullock was stolen from a pen 
underneath a house during the night- On the 
following day, the accused offered to find it, if 
he were given Rs. 8- On receipt of the money, 
the accused told the complainant where the 
bullock was to be found. The bullock was just 
tied up in the place indicated by the accused. 
Held that it must, from the circumstances 
spoken to. be presumed that the accused was 
in possession of the bullock when it was tied up 
in the jungle, from which possession, it might 
undoubtedly bo presumed that he was the 
person who stole the animal. 1 L.B.R, 332. 

(■-7/) S. 1 14, Ulus, (rt ) — Presumption — Pos- 
sesston of stolen ornaments, six months after 
dacoity — No explanation, effect of. — Where 
more than six months after the dacoity some 
ornaments (consisting of a pair of bangles a 
frontlet and earrings) were found in the posses- 
sion of the accused, held, that, having regard 
to the nature of the. ornaments, which were of 
common description, and were likely to pass from 
hand to hand, the case was not covered by 
s. 114, illus. (aj of the Evidence Act, and the 
accused should not have been called- upon to 
explain their possession. 3 A.L.J. 808 = A W 

= * C' -L.a. 436 = 29 A. 138 = i 

m.L.T. 449. 

54— Penal Code, ss. 411, 
414 Husband and wife — Pres^unption — The 
two accused m this case were husband and 
wife, and both were in possession of the stolen 
property withm such a short time of the theft 
as to raise the usual pHma facie presumption 
agains them of being concerned in such theft. 
Held, that the general presumption that a wife 
acts under the influence and control of her 
husband was applicable to the present case and 
that consequently the guilt of ?he wife ^s^bo 
confined to tho oflonoe of assisting her husband 
by dishonest possession or dishonest disposal of 
the stolon property under ss. 411 or 414 i p r 

U.B.R. (1897— 1901), Yol. I. 171. ’ 


( 279 )- 5 . 114, ill. (e)-Crim Pro 
im, s. 309-nepositi^t of medical w'Las t 
fore commxtlxng Magistrate— Admissi^t.. • 

Sessions Cjmr<-Presunipfio«._Bnfo,e ,he do 

position of a medical witness given bAwt tu ' 
committing Magistrate can be® dmit^ fn 
sessions trial, it must either appe^in 
Mapstrate's record or must be pro^ b? the 
evident of witnesses, to have b^n take7 1 a 

attested lo the Prisoner’s presence. It sbojld 
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not be merely presumed under s. 114, 111. (e), 
to have been so taken and attested. 9 A. 720. 
{F., 18 C. 129 ; R., 10 A- 174 = 8 A.W.N. 11.] 

(280) — Ss. 114 (h), 133 — English in-actice as 
to evidence of accomjilice. — Though, under 
s. 133 of the Indian Evidence Act, a conviction 
based merely on the uncorroborated testimony 
of an accomplice is not illegal, the English 
rule of practice requiring corroboration in 
material particulars should be observed also in 
India. A. W. N. 1882, 13. 

(281) — Ss. 114. 133 — Evidence of accomplice 
— Corroboraiion. — Although, as a matter of 
law, corroboration is not necessary to convict 
an accused person on the evidence of an ac- 
complice, an accomplice should, as a rule, be 
presumed to be unworthy of credit, unless he is 
corroborated in material particulars, except 
where there are special circumstances in a 
particular case to disregard the rule. 16P.R. 

1886 Cr. 

(282) — S. 114~P€nal Code, ss. 379, 411— 
Fresuviption of law arising from possession of 
Evidence Act, s. 114 (a). — The prisoner had 
been convicted of theft, on the ground that 
he had been found in possession of the stolen 
property, a cooking utensil, fourteen months 
after the theft. Held that the long^interval bet- 
ween thetheft and the discovery of the utensil 
was sufficient to dissipate the ordinarylpre- 
sumption against the prisoner (s. 114, Evid- 
ence Act). A.W.N. 1881,155. 

(283) — S.114— Sec Orim. Pro. CODE (1898), 
s. 19G, 7C.L.J. 49 = 7Cr.L.J. 10 = 35 C. 141 = 2 
M.L.T. 500. 

(284) — S. 114— See PENAL CODE, s. 225-B., 
6 C.W.N. 845. 

(286)— S. 114, ill. (nl— PENAL CODE, 
ss. 379,411, L.B.R. (1872—1892), 366. 

(286)— S. lU—See PENAL CODE, ?. 457, A. 
W.N. 1882, 224. 

(287-288)— S. 114— See STOLEN PROPERTY. 
6 A. 224, 3 M.L.T. 30 = 7 Cr. L.J. 30. 6 C.P. 
L.R. 29. Cr., 12 C P.L.R. Cr. 5. 

1288-a)- S. 114— Sre THEFT, L.B.R. (1893 
—1900), 507 and 279. 

(289-290)— S. 114— Se« TRIAL BY JURY, 
Rat. Un. Cr. C. 840. 

(291) — S. 114— See Nos, 7, 8, 127. 128, 220, 
sMj)ra, and No. 336, infra, 

(292) — S. 118 — Competency to testify. — Where, 
in a murder case, a small boy, who was an eye 
witness to the murder, was not examined in 
the Sessions Court on the ground of his youth, 
held, that the Sessions Judge, especially consi- 
dering the importance of the witness, ought 
not to have refrained from examining him, un- 
less, under the words of s. 118, Evidence Act, 
he considered that the boy was prevented from 
understanding the questions put to him, or 
from giving rational answers to those questions, 
by reason of tender years. 23 A. 90. 

(293) — S, 118 — Evidence of witness illegally 
pardoned by police, admissibility of . — During 
the course of a police investigation into a case 
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of house-breaking and theft, several persons 
were arrested, and one of whom made certain 
disclosures to the police and pointed out seve- 
ral houses which had been broken into by his 
accomplices. Thereupon, the police discharged 
him and made him a witness. At the trial he 
gave evidence against his accomplices, who 
were all convicted. Held, that such evidence 
was admissible, though he bad been illegally 
discharged by the police, as he was never 
brought before the Magistrate as an accused 
person. 16 B. 661. [R., 19 B. 363. Rat. Un. Cr. 
C. 776. 100 P.L.R. 1902 = 12 P.R. 1902 Cr.. 
10 C.W.N. 962 = 330. 1353 = 4 Cr. L.J. 145.] 

(294) — S. 118 — Police officer as witness.— h 
police officer or advocate conducting a prosecu- 
tion should never be sworn, unless he is called 
as a witness, and, if so called, he should be 
allowed to depose only to those facts which he 
knows and of which he is, in accordance with 
the provisions of the Evidence Act, a competent 
witness. 6 C.P. L.R Cr. 1. 

(295) — S. 118— Oaths Act, 1873, ss. 5, 6 and 
13 — Competency to testify but inability to under- 
stand oath — Oath or affrmation. evidence record- 
ed witho^it administering — Admissibility of 
evidence so recorded against the accused. — Held 
{per Greevan, A.J.C.), that, where a person i8 
competent to testify according to the provisions 
of s. 118 of the Evidence Act, but is unable, 
owing to his tender age, to comprehend the 
nature of an oath or affirmation, s. 13 of the 
Oaths Act relieves the Court of the necessity of 
administering an oath or affirmation to him; 
and the evidence of such a person records 
without oath or affirmation may be admitted. 

10 O.C. 337=7 Cr.L J. 89. 

(296) — 5. 218— Affrmation of competent 

witnesses — Oaths Act, s. 13 — “ Omisston, 

mennitig of. — Held that, aSes.'sions Judge, who 
had no doubt as to the competency of certain boy 
witnesses, ought to have administered an affirm- 
ation to them. The word “omission’ m 
s. 13, Oaths Act, includes .any omission and i9 
not limited to accidental negligent omissioi^. 

11 C.P.L.R. Cp.18. (11 a. 183. Appr.; 14B.L.B. 
294. 16 B. 359, F. ; 10 A. 207, not F. ; 16 M. 
105, R.). 

(297) — Ss. JM. 133—Crim.Pro, Code.l^^f 

s. 343 (4) — Separate trial of 

Accomplice testimony. — Under Ss. 118 and loJJ. 
Evidence Act, an accomplice is a comjwten 
witness, and the only limitation imposed oo 
the general rule there stated is that involved m 
the application of s. 342 (4), Crim. Pro. C^e. 

If the accused and the accomplice were being 
tried jointly, the accomplice could not be sworn 
and, therefore, could not be a witness aj^ms 
the co-accused. But if they were 
separately tried, this prohibition would no 
apply. Therefore, an accomplice is a 
witness against a co-accused tried separa^/* 
U.B.R. (1906). Evidence 8 = 8 Cr. L.J. 300. 

(298) — S. IIB—See ACCOMPLICE, 8 P-®* 
1904 Cr. 

(299)— S. 118— See ACT XV OF 1869. Bat. Uo. 
Cr. C. 776. 
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(300) — S. 118— See ACT X OF 1873, S C 
242 Oudh. 16 M. 105 = 1 Weir 823. 10 A. 207 
11 A. 183, 22 W.R. Cr. 1 = 14 B.L.R. 295. 

(301) — S. 118— See Grim. Pro. Code (i 898). 
ss. 337. 339 and 342, 9 P.R. 1906 Cr.=4 Cr. 
L.J, 282. 

(302) — S. 118— Sec WITNESS, 16 B. 359. 11 
O.W.N. 51 = 4 Cr. L.J. 412, 38 P.R. 1887 Cr. 

(302-a)— S. 118— See No. 20. supra. 

|B02-6) — S. 119 — See No. 20, supra. 

(303) — S. 220 — Crim. Pro. Cede (i062), 
5. 488 — Bastardy proceedings— Tlicii nature.— 
Bastardy proceedings, under s. 488, Crim. Pro. 
Code, are civil proceedings within the mcrtiiiug 
of s. 120 of the Evidence Act, and the defend- 
ant thereto may give evidence on his own be- 
half. 16 C. 781. 

(304) — S. 121— Scope of — Held hu the Full 
Befieh . — The privilege given by s. 121 of the 
Evidence Act is the privilege of the witness, i.e., 
of the Judge of whom the question is asked. If 
he waives such privilege, it does not lie in the 
mouth of any other person to assert it. Per 
Spankic, J. — A contmitting Magistrate, who 
IS cited as a witness in the Sessions Court, 
cannot bo compelled to answer questions as to 
his o\vn conduct in Court, except under the 
special orders of the Court to which he is 
subordinate. If be does not object to answer 
such questions, there is no prohibition to his 
doing so. 3 A, 573. 

(305) — 6'. J21 — E.vemption of Judicial o^^cers 
front giving evidence. — Judicial otlicer.' are uot 
exempted from giving evidence upou matters 
which they saw, when sitting as Judges, unless 
they arrive at such knowledge by virtue of an 
investigation which they were making as 
Judges. A JIunsiff should not be called upon 
to depose to what took place before him in the 
course of a trial which he was conducting as a 
Munsiff. 2 Weil* 777 = 6 M H.C. App. 42. 

(306) — 5- 122 — Letter from husband to u'ife 
^^^onfromxoife's house on search being made— 
Aumissibilitj/ in evidence. — A document, even 
though it conhtins a communication from a 
husband to a wife or rersn, in the hands of 
thi^ persons, is admissible in evidence ; for. in 
producing it, there is no compulsion on, or 
permission to, the wife or husband to disclose 

communication. S. 122 protects the in- 
mviduals, and not the communication, if it can 
be proved without putting into the box for that 
purpose the husband or the wife to whom the 
communication was made. Where a person 
was tried on a charge of criminal bre.ach of 
t^t, a letter from him to his wife in another 
place which had been found by the police when 
®^rching her house under a search warrant was 
admitted. 22 M. 1 = 2 Weir 778. 

(307) Ss. 123, 124 — Prodttclion of records 
protected by the sections. — Any officer having 

1 ®. records, not being records of 

fuch the production may, on special grounds, 
mlused, is- bound to produce them on 
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receiving a summons to that effect. The sum- 
mons should properly be addressed to the Judge 
or presiding officer of the Court. The Magistrate 
has no power to call for the records without th© 
issue of a summons, but when the summons 
has been issued to the record-keeper, the 
production of the record should not be refused 
by the District Judge. 2 Weir 781. 

(307-a) S. 123 — See No. 251, supra. 

(308)— 5. 124 — Co}nmunication made to a 
pers^ in his official capacity.— S. 124 follows 
the English Law and makes the public officer 
tbo judge as to whether a communication made 
to him in his official confidence should or 
should not be disclosed. If he thinks that the 
public interest would suffer by such disclosure, 
he IS entitled to refuse to disclose the communi- 
cation. The mere fact that the publication of 
the communication might cause a scandal in 

r^^fusal to disclose it. 

/ C.W.M. 246. 


ojSicer to give name of informant.— ’Sho accused 
was convicted of criminal broach of trust in 
respect of three gold bangles. The evidence 
went to show that the accused insured a parcel 
m the Post Office as containing these gold 
bangles, but. shortly after delivery to the 
addressee, the parcel was found to contain only 
a piece of steel 0„e of the witnesses deposed 
to having sold the steel to the accLed. 
Accused s counsel asKcd the Superintendent of 
Post Offices the name of the person who had 
informed him about the sale of steel to the 
accused, but the Session.s Judge refused to allow 
the question to be put as he was of opinion 
that the Superintendent was protected hv 
ss. 124 and 125 of the Indian EvTden« Act 
because he had evidonUy regarded the communi: 

catiouae made toh.m.n official conadenoe, more 

especially as, at the t.me, the ease was being 
investigated as an attempted fraud on fUf 
public revenue. HeM that^he Se^^mns Judge 

was wrong in disallowing the Question ?! 
neither s. 124 nor s. 125 of the I A w’ 
applic.ation to the case. 2 Bom. L.rV 329**^^ 

(309-a)— S. 12\—See Nos. 251, 307, supra. 

Section construed.— Tho 

words, information as to the romms!l- “t 
any offence," in s. 125. Evi^nce Aor “ 
enact the rule which, as said by £«re 
Hardy'sease (24 How. St. Tr ftO<ii 
sally obtai ed. on account of ut 

the public for the detection of crimes^ thaTti® 
persons, who are the channel bv ' 
which the detection is made, sbouU nTt 
neeessanly ffisolosed. Rat. Un. Cr. C. 937 LUJ'. 

Jt. Urn “F 1878, 

(311-a) S. 125 — See Nos. 261 son « 

(312)-S. JBe-Solicitor nnd 
sxonal communication, what 
Privilege.— The law in India relai-^”^ 

fossional communications betweitf^**® 

and a client is the same L 
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interpreting s. 126 of the Evidence Act, the 
High Court may rightly refer to English cases. 
The use of the word “ disclose" in s. 126 shows 
that the communication to be privileged must 
be of a confidential character between the 
solicitor and the clieuc. It is not everything 
that the solicitor learns in the course of his 
dealings with the client that is privileged from 
disclosure. It must be a matter communicat- 
ed to him confidentially for the purpose of 
obtaining his professional advice. The solicitor 
claims the privilege as that of his client. He 
must, then, state the name of the person for 
whom he claims the privilege. Where one 
client mentions the name of another client in a 
communication made to the solicitor in the 
course and for the purpose of professional 
employment by him, and the latter consults 
the solicitor afterwards on business relating to 
bis o\vn affairs, then, unless the name of the 
latter is communicated to the solicitor con- 
fidentially for the purpose of being advised by 
him, on the express understanding that it 
should not be communicated to the rest of the 
world, the solicitor is bound to disclose the 
name of the client. A solicitor is not at liberty, 
without his client’s express consent, to disclose 
the matter of the employment. S. 126 protects 
from publicity not merely the details of the 
business, but also its general purport, unless it 
be shown aliunde that such business or the 
communication made in respect cf it, fall with- 
in proviso (1) or (2). Where, in an interview 
between a solicitor and bis client, a third person 
in his client’s company makes a statement to 
him in the course and for the purpose of his 
professional employment, the solicitor is not 
privileged from disclosing the name of the 
person making the statement, unless the name 
was made the subject of a special confidence, 
and it was stipulated by or on behalf of his 
client that it was not. to be disclosed. 18 B. 263. 

(813) — S, 126 — Pleader disclosing covimuni- 
cationby client — Cayn7mmicotio7i inadmissible in 
evidence. — A pleader is prohibited from disclos- 
ing any communication made to him, in the 
course and for the purpose of his employment 
as such pleader by his client, without the 
client’s express consent ; any such communica- 
tion volunteered by the pleader is inadmissible 
in evidence, even if offered upon oath. L.B.R. 
(1893—1900), 3S8. 

(314) — Ss. 126, 127 — MiikJitear and his clerk 
— Privilege in respect of statement made to them 
byclieni--Crim. Pro. Code, s. 4 (n) — Pleader, 
^finiiion of. — S. 126, Evidence Act, must be 
construed as applying to all persons who come 
in within the category of “ pleader ’’ as defined 
in Grim. Pro. Code, s. 4 (n). and includes 
therefore, a mukhtear. Communications made 
to a mukhtear, when acting as pleader for a 
client, are privileged communications. The 
same is the case with communication made to 
ais clerk, 25 C. 736 = 2 C.W.N. 484. 

(315) — S. 126 — Nature of consent required — 
■Pleader and client. — The consent required by 
6. 126 of the Evidence Act should be given on 
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each occasion when a communication of the 
kind described is sought to be made admissi- 
ble in evidence. A consent given to the dis- 
closure of some privileged matters in a civil suit 
is not sufficient authority for the disclosure of 
the same matters in a criminal case arising 
out of the suit. A.W.N. 1890, 172. 

(316) — S. 126— See PLEADER AND CLIENT^ 
4 Bom. L.R. 460, 5 Bom. L.R. 122. 

(316-a)— S. 127— See No. 314, supra. 

(317) — S. 132 — Incriminating questions-^ 
Objection to ausiver them. — Where, on the evi- 
dence given by certain witnesses in a murder 
case to the effect that they assisted the accused 
in concealing the dead body after murder, they 
were prosecuted under s. 201, the only evi- 
dence being their depositions, held, that their 
conviction was not illegal, as they had omitted 
to object, perhaps owing to the want of legal 
advice, to answer the questions, on the ground 
that the answers would criminate them. 2 
Weir 792. 

(^\Q) — Evidence Act, s. 132 — Incriminating 
ansv>ers — Proof. — Where a person is charged 
with an offence with which he is alleged to 
have incriminated himself in bis deposition in 
a case, the fact that he was the person who 
gave the deposition should be proved. 2 Weir 
794. 

(319) — S. 132 — Defamatory matter in theevi- 
dence of icitness — Privileged stateme^it."^^ 

statement containingdefamatory matteragainst 

another, made by a witness in a judicial pro- 
ceeding, is .a privileged statement under s. 132 
of the Act, for which such witness could not be 
proceeded against criminally. If the state- 
ment were false, he might be prosecuted 
giving false evidence. 3 O.C. 80. (H B.L.B. 
P.C. 321. Dis/.). 

(320) — S. 132 — Statements made in examy 
nation in chief ccmtradictory to those rtuide »» 
o-oss-examinaticn — Incriminating questioTts pM 
in cross-examination — Object- — When incrimi- 
nating questions are put from the Bench to » 
witness, who has become already entangled by 
self-contradictions, such questions should be 
put with the object of furthering the ends of 
justice in the judicial proceeding, in which such 
questions are put for elucidating the truth, 
not with a view to simplify any future procew- 
ings which may possibly be taken against the 
witness in another Court. The position of 

a witness under s. 132 should, as a rule, be ex- 
plained by the Court, before any incriminating 
question is put in the above circumstances. «• 

B.R. (1893— 1900.S 91. 

(321) — S. 132— Term '^compelled'' exploit^ 

— Indidn Companies Act {VI of 1882), 

163 — Inquiry under . — The word ' ‘compelled na 

s. 132, Evidence Act, only applies to a ca^ 
where the Court has compelled a witnes W 
answer a question, and not ® 
the witness has not excused himself 
answering the question, but gives his 
without any claim to have himself excusea* 
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Whore the accused had made, in a previous 
enquiry under ss. 16*2, 103 of Act YI of 1882, 
depositions on oath, without raising any objec- 
tion to answer questions put to them under 
8. 132 of the Evidence Act, held, that the depo- 
sition of each of the accused was admissible in 
evidence against himself, but should not be 
taken into consideration against the other 
accused persons. 16 A. 88. [ii., 3 O.C. SO.] 

(322) — S. 13'4 — Privilege of ivUness unda ~ — 
“ Comj^lled to give," meaning and scope of the 
expre^ioyi. — Held by Bayley, O.J., and Parsons 
J. (Birdwood, J., diesenling). — S. 132 makes a 
distinction between those cases in which a wit- 
ness voluntarily answers a question and those 
in which he is compelled to answer, and has 
given him % protection in the latter of those 
cases only. The words be compelled to” clearly 
show that protection is afforded only to answers 
which a witness has objected to give or which 
he has asked to be excused from giving, and 
which then he has been compelled by the Court 
to give. Per Birdwood, J. — It is not only when 
a witness asks to be excused from answering a 
criminating question, and bis requestis refused, 
that he is “ compelled to give ’ ’ the answer 
within the meaning of the proviso. The com- 
pulsion is operative whether he asks to bo 
excused or gives answers without so asking. 12 
B. 440 = Rat. Un. Cr. C. 360 = Cr. Rg.2 of 1888. 
[.P., 21 C. 392 \ H., 13 B. 37C. 13 B. 600. Rat. 
Un. Cr. C. 77G, 2 S.L.R. Cr., 25.} 

(323) — S, 132 — Witness — CHminatorg ayiswer 
-^Protection given only onwibiess raising objec- 
tion to answer — Duty of Court token irrelevant 
questions put to witness — Held by the Full 
Bench {Kernan aiul Muthusxoavii Pjer, JJ., 
dissenting) : — Where an accused person has 
made a statement on oath voluntarily and 
without compulsion on the part of the Court 
to which the statement is made, such a state- 
ment may bo used against him on his trial on 
a criminal charge, assuming it to be relevant. 
The term “shall be compelled ” in s. 132 
appears to be the correlative of the term “shall 
be excused, ” and they pre-suppose the rule 
that every person giving evidence on any 
subject, before any Court or person authorised 
to administer oaths and affirmations, shall be 
bound to state the truth, and an authority 
competent at the time to excuse or compel 
^mpliance with this rule. They also suggest 
that the witness has objected to the question, 
and has sought and been refused excuse, and 
even constrained to answer. The terms of 
8. 132, when read with the rest of the Act, 
affords protection only to answers to which a 
Witness has objected or has been constrained 
by the Court to give. Per Muthuswami Iyer 
O-'nd heman, JJ. — S. 132 abolishes the law of 
privilege and creates an obligation in a witness 
to answer every question material to the issue. 
Whether the answer criminates him or not, 
and gives him a right, as correlated to that 
^ty, to claim that the answer shall not be 
admitted in evidence against him in a criminal 
prosecution. In order to claim the benefit of 

130 
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the proviso to the section, it is not necessary 
that the witness should have first claimed to 
bo excused from answering the criminating 
question, and must have been compelled by the 
Judge to answer it. [i*’.. Rat. Un. Cr. C. 360, 
12 B. 440. 15 M. 63 = 2 Weir 794, 21 0, 392 , 
2 Weir 792.] The section does not in terms 
deal with all criminatory questions which may 
be addressed to a witness, but only with ques- 
tions as to matters relevant to the matter in 
issue. Irrelevant questions should not be 
allowed, and it may be implied by the limitation 
in this section that a witness should be excused 
from answering questions tending to criminate 
.as to matters which are irrelevant. 3 M. 271 
= 2 Weir 781. 


(324) — S- 132— Incriminating statement smade 
without compulsion. — The mere subpeenaing 
of a witness or ordering him to go into the 
witness-box does not compel him to give any 
particular answer or to answer any particular 
question. The words “which a witness shall 
bo compelled to give ” in s. 132 of the Act are 
not a mere surplusage, but apply to pressure 
put upon witness after be is in the box and 
when he asks to bo excused from answering a 
question. But if a person makes such a 
statement without any compulsion and volun- 
tarily, it may be, if relevant, used against 
him in his trial on a criminal charge 21 C. 392 
IF., 9 C.W.N. 911=32 C. 756 = 2 C.L.J. 105 ; 
R., 3 O.C. SO.] 

(325) S. 132 — Proviso, inapplicable to 
voluntary statements. ~-T!he proviso to s. 132 
does nob apply to voluntary statements. 32 
C. 756 = 2 C-L.J. 105 = 2 Cr. L- J. 459 = 9 C-W. 
N. 911. 


'*;) Accused person calling as witnesses, persons 
charged tcith him and awaiting separate trial — 
The word “accused ” in s. 342 must mean the 
accused then under trial and under exami- 
nation by the Court. It cannot inolude an 
accused over whom the Court is exercisiuK 
jurisdiction m another trial. A European 
British subject was charged, along with certain 
natives of India with conspiring to commit 
extortion. The former claimed to be tried bv 
a mixed jury under s. 450, Crim. Pro. Code 
The other accused then claimed to be Wed 
separately under s. 452. The trial of the 
former then proceeded, and ho prouosed 
call as witnesses the natives who were charged 
with him, and who were awaiting their tri.i 
They objected to be called. HeU, that 

entiblcdtocall them .as witnesses and to 
them on oath. 23 B. 213 
= 9Cr. L.J. 370; B.,H Bom L R f! 

^^(M7)-3. 182— Sec Accused Person, 23 B- 
(328) 8. 132 — See Act XVIIT nw 1979 
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(329) — S. lS2—See DEFAMATION, 32 G. 756 
= 2C.Ii..T. 105 = 2 Or. L.J. 459= 9C.W.N. 911. j 

(330) — S- 132— See FALSE EVIDENCE, 2 
C.L.R. 181, 1 Weir 153 = 3 M.H.C. App. 29. 

(331 and 332) -S. 132— See REVISION, 2 
S.L.R. 25 Cr. = 10Cr. L.J. 237. 

(332-a) — S. 132 — See Nos. 222, 255, supra. 

S. 133— See ACCOMPLICE. 

See APPROVER. 

,, Charge TO JURY. 

(333) — S. 133 — Arcotnplice, why held to be 
untrustworthy. — Accomplice evidence is held 
untrustworthy for these reasons : — (1) because 
an accomplice is likely to swear falsely in order 
to shift the guilt from himself ; (2) because an 
accomplice, as a participator in crime, and con- 
sequently as an immoral person, is likely to 
disregard the sanction of an oath, and (3) be- 
cause he gives bis evidence, under promise of a 
pardon, or in the expectation of an implied 
pardon, if he discloses all he knows against those 
with whom he acted criminally ; and this hope 
would lead him to favour the prosecution. Per 
Scott, J. There is often danger that, for the 
purpose of saving themselves rather than stat- 
ing the truth, the accomplices will make out a 
stronger case against the prisoner and more 
favourable to themselves than the real truth 
will warrant. They do not give their evidence 
under an absolute certainty of impunity ; and 
probably some of them hope, not only to avoid 
prosecution, but to retain their appointments 
in the Government service. Per Jardine, J. 

14 B. 113. 

(334) — S. 133 —Evidence of nccomplice — Cor- 
roboration — Practice. — Under s. 133 of the 
Evidence Act, a conviction is not illegal simply 
because it proceeds upon the uncorroborated 
testimony of an accomplice. But such evidence 
must be received with great caution, and it is 
the practice of the Courts to require corrobora- 
tion of such evidence. 7 A. 160. 

(335) — It is the invariable practice of Courts 
to require corroboration by an independent 
witness of so much of the evidence of an accom- 
plice as goes to identify the accused person as 
the offender. 4 Bora. L.R. 431. 

(336) — Ss. 133, Il4, iUus. (6) — Accomplice — 
Evidence— Corroboratioti — Nature of — English 
and Indian Law* — The Indian Law on the 
subject of the testimony of the evidence of 
accomplices as embodied in ss. 133 and 114, 
illus. (b), is substantially identical with the law 
of^ England. There must be corroborative 
evidence not only as to the identity of the 
persons spoken of as the accused but also as to 
the corpus delicti. Letters found in the pos- 
session of an accomplice, which, without 
accepting the interpretation of the accomplice, 
point to no guilt against the accused, cannot 
be treated as corroborative evidence. Rat. Un. 
Cr. C. 102 =Cp. Rg. 17—1—1876. 
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(337) — The testimony of an approver ought 
to be corroborated in some material circum- 
stances, such circumstances connecting and 
identifying the prisoner with the offence. 
Where the evidence of ao approver implicating 
a number of persons in a murder was supported 
by the confessional statements of one of the 
accused persons and was also corroborated by 
other witnesses in material particulars, held, 
that the accused were properly convicted. 
Held, further, that the confessional statement 
of one of the accused could be taken into con- 
sideration against the other prisoners, although 
it would not be evidence in the strict sense of 
the word and could not be held to afford cor- 
roboration ol? the t.ainted evidence of the 
accomplice. 25 M. 143 = 2 Weir 800. 


(338) — S. 133— Conviction on evidence of 
accomplice — Corroboration, natureof. — A person 
cannot be convicted upon the evidence of 
witnesses, who are no better than accomplices, 
if their evidence is not corroborated in material 
respects by other independent evidence in the 
case. 2C.W.N. 55. [D., 27 C. 144.] 


(339) — It is only under very exceptional 
circumstances that a conviction based only on 
the uncorroborated evidence of an accomplice 
could be sustained. — The corroboration of an 
accomplice must be on a point material to the 
issue, it must be on some material circum- 
stance, such circumstance connecting and 
identifying theaccused with the offence. When 
the offence under s- 457 of the Indian Fenal 
Code, with which the accused were charged,, 
was committed about midnight, and the 
corroborative evidence was to the effect that 
the accused and the accomplice were seen 
together during the day proceeding together 
near the spot of the crime about sunset, held, 
that the corroborative evidence did not directly 
connect the accused with the offence, and waa 
no corroboration of any part of the story regard- 
ing the actual crime. The accused were 
accordingly acquitted. 57 P.Ii.R. 1902. 

(340) — It is unsafe to convict on the testi- 
mony of an approver, unless he is confirmed by 
independent corroborative evidence not only as 
to the circumstances of the crime, but also as 
to the identity of the accused persons. The 
evidence of another accomplice cannot amount 
to sufficient corroboration. L.B.R. (1872— 
1892), 322. 

(341) — S. 133 — Accomplice, evidence of 
Corroboration. — There is no rule of law that an 
accused person cannot be convicted on the 
nneorroborated evidence of an accomplice. It' 
entirely depends on whether the evidence rf 
the accomplice is or is not believed. A.V.H* 
1898, 28. 

(341-a)— S. 133— See Nos. 3, 7, 129, 255, 
263, 266, 267. 268, 269, 270, 271, 272. 273,. 
274, 280, 281, 297, supra. 

(342) — S. 135~Order of examiruUion of 
loitnesses. — The Court is very slow to intei^*® 
with the discretion of oonnsel as to the order 
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in which witnesses should be examined. The 
ordinary practice is that the witnesses should be 

cross-examined at theconclusionofthe examina- 

tion-in-chief. 3 C.W.N. XY. [R., 3L.B.R. 109 
= 3 Or. L.J. 23J. 

(343) — Ss. i36 and Jo?~AdmissibiIihj of 
corroborative evidence before evidence sought to 
be corroborated is given — Discretion of Court . — 
Ordinarily, before corroborative evidence is ad- 
missible. the evidence sought to be corroborated 
must have been given. The Court has no 
doubt a discretion to allow evidence to be given 
under s. 157 out of the regular order, but such 
discretion should be rarely used and only for 
very special reasons. To allow a witness to 
be corroborated, before he is examined, is not 
only inconvenient, but likely to cause the 
Judge or Jury to give undue weight to the 

hear-say statements of thecorroborating witness. 

It is not clear that such a discretion is given by 
8. 136, Evidence Act. 3 L.B.R. 240 = 5 Cr. L. 

J. 411. 

(343-a) — S. 136 — See No. 195, supra. 

(344) — S. 137 — called by a co-acctis- 
Right of accused to cross-examine. — .\n ac- 
cused person must be allowed to cross-examine 
witne.sses called by another co-accused for his 
defence, if the case of the latter is adverse to 
that of the former. 21 C. 401. 


Evidence Act (I of 1872)— continued. 

(354) — 5s. 116 and 151 — Scandalous ques~ 
ftons. --There is nothing in the provisions of 
the Evidence Act to prevent the prosecution of 
a person for defamation, if he puts defamatory 
questions, not in good faith, but knowing that 
the imputation they convey is false and with 
the sole object of defaming the person ques- 
tioned. although such question may be relevant 
as shaking the credit of the witness. 2 Weir 
819. 

(354-a) — S. 146 — Sec No. 255, sf/prn. 

(355) — S. 151 — Exemption of Judges from 

giving evidence — Competency of Magistrate to 
testify — Preliminary enquiry.— It has been held 
m England, on grounds of public policy, that 
Judges of Courts of Record ought not to be 
compelled to give evidence of matters which 
have come to their knowledge judicially, and 
the same may bo considered a sound rule in 
regard to the Judges of some Courts in the 
mofussil. But, Magistrates are nob incapaci- 
tated to give evidence of matters in the course 
of a preliminary enquiry into a criminal charge, 
and which are otherwise admissible. 3 M.H.C. 
372. iR.,2 Weir 777 = 6 M.H.C. App. 42]. 

(355-a) — S. 151 — See No. 354, 

(356)— S. 152— WITNESS. Rat. Un. Cr. 
C. 344. 


(346)— 5s. 137 and 138 — Cross-examination 
by parties of witness called by Coiui — Criw. 
Pro. Code (188a) ^ s. 540 . — A witness summoned 
and examined by tbe Court under s. 540 of the 
Code of Criminal Procedure cannot, as of right, 
be cross-examined either by the prosecutor or 
by the accused. The Court should, as a general 
rule, however, allow the parties to cross- 
examine the witness if they desire to do so. 
8.C. 275 Oudh. (12 W.R. Cr. 75 and 3 B.L.R. 
A.C. 146, R.}. 

(346)— Ss. 137 and 138— 5re CrIM. PRO. 
CODE (1898), 8. 540. S.C. 275, Oudh. 


(347 and 348)— Ss. 138. 167, 33— See CRIM. 
PRO. Code (1898). ss. 352, 537, 9 A. 609. 

(348-a)— S. 138— 5ee Nos. 345, 346, supra. 


(349) — S. 144— 5ee SANCTION TO PROSE- 
CUTE, 7 C.L.J. 49 = 7 Cr. L.J. 10 = 35 C. 141 = 
2 M.L.T. 500. 


(350) — 5. 145 — Depositioris before comnii 
Magistrate — Use in Sessions Court.- 
Where the Sessions Judge wishes to usedepos 
tions taken before the committing Magistrati 
e should record them as exhibits in his ow 
'..'Ourt, and not read them to the jury wither 
reading them to the witness or exbibitir 

1897** = 


. -See CRIM. Pro. Code (1898), 

8- 288, Rat. Un. Cr. C. 728, 

^52)— S. 146 — See PENAL CODE, s. 193, 9 
0-L.J. 878. 


145, 161— See CRIM. Pro. CODE 

70 % 2?- 162, 172. 10 O.W.N. 890 = 4 Cr. L.J. 
"9*83 C. 1028. 


(35G-rt) — S. 153 — See No. 11, supra. 

(357) — S. 154— See CRIM. Pro. Code (1898),. 
s. 257, 28 C. 594. 

(358) S. 155 — Statements before police 
officer by witness— Examination of police 
officer . — It is not illegal to examine a police 
officer for the purpose of impeaching the cre- 
dit of a witness who gives evidence in favour of 
an accused at his trial, having previously 
given a statement to the police officer different 
from and inconsistent with, his subsequent 
statement at the trial. 27 A 469 = A WN 
1904, 64. 




A vv 
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made by witnesses.-— Two persons complained 
to their emplojor that the accused and another 
person had assaulted them and that they had 
been forced to give up money that was in their 
possession. But they stated at the trial of the 
accused that he was not the man who assaulted, 
them. A record made by the Police Head 
Constable of the complaint of one of them was 

filed as evidence, and a letter from their em- 
ployer setting out the complaint was also filed 
and in both the accus_ed was named. Neither 
the Head Constable nor the employer was call- 
ed, as a witness. Held, that the former sb>te- 
ments made by the two persons implicating the 

accused could be used only under s 

of the Evidence Act, for discrediting their 
denco given m the case, but, in themselves, 
they could not be us^ as substantive Evidence 
against the accused by converting and rA<rard 
ing the same as the evidence given on oaX by 

Mfl91 = rwetr s'la 2^ 
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(3G0) — Ss. 155, 157 — Former statement of 
witness not on oath — Value as evidence. — A 
statement made by a person at an inquest can 
only be used to corroborate or to contradict a 
subsequent statement of the same person ad- 
missible as evidence. But when the subse- 
quent statement is itself unworthy of credit, it 
cannot be materially strengthened by showing 
that the witness had previously (at the inquest) 
made a statement partly in agreement, and 
partly in direct material disagreement with it. 
2 Weir 821. 

(360-a)— Ss. 155, 157— POLICE REPORT, 
17 P.R. 1886 Cr. 

(361) — Ss. 155, 159, Crim. Pro. Code, s. 162 

— Statement reduced to writing by police officer, 
use to be made of. — A statement reduced to 
writing by a police officer under s. 162, Crim. Pro. 
Code, cannot have the effect of a deposition ; 
but though it is not evidence, the police officer, 
to whom it was made, may use it to refresh his 
memory under s. 150 of the Evidence Act, and 
may be cross-examined upon it by the counsel 
against whose cause the testimony aided by it 
has been given. The person making the state- 
ment may properly be questioned about it ; and, 
with a view to impeach his credit, the police 
officer himself, or any other person in whose 
hearing the statement was made, can be exa- 
mined on the point under s. 165 of the Evidence 
Act. 11 B. 657. [.P., 27 A. 469 = A.W.N. 

1905, 64; Appr., 15 A. 25; B., 11 B. 659. Rat. 
Un. Cr. C. 503, 22 B. 596, U.B.R. (1897—1901), 
31, 19 A. 390 = 17 A.W.N. 174. F.B. 

{361-a) — Ss. 155, 159 —Crim. Pro. Code, Act 
Xoflfi72,s. 119.— The effect of s. 119 of the 
Crim. Pro. Code, is to allow police officers 
conducting an investigation to reduce to 
writing statements made by witnesses, and 
such writing, though it may not be used as 
evidence to prove the guilt of the accused, may 
be used under ss. 155, 159 of the Evidence 
Act. Where the statement is not reduced to 
writing, the officer may be examined to im- 
peach the credit of a witness who made such 
a statement, under s. 155, and the officer may 
refer to the writing, if he has reduced to 
writing, for refreshing his memorv under 
s. 359. 11 B.H.C. 120. [F., 11 B. 657; R., 
19 A. 390, P.B., 13 C.W.N. 197=5 M.L.T, 
97 = 9 C.L.J. 199; D.,S C. 154 = 10 C.L.R. 
51]. 

(362) — S. 157 — Corroborative evidence, when 
to be^ let in . — Before corroborative evidence is 
admissible, the evidence sought to bo corrobora- 
ted must have been given. 5 C.W.N. 16. [R., 3 
L.B.R. 240 = 5 Cr.L.J. 411], 

(363) S. 157 — Stateme7it of witness before 
police Relevaticy — Suffeiency of such state- 
_tn^nt <q support conviction. — A statement made 
by a witness to a Chief Constable can only be 
used under s. 157 of the Evidence Act to corro- 
borate the evidence of the first witness at the 
trial. Such a statement, standing by itself, 

furnish no legal basis for a conviction. 
Rat. Un. Cr. C. 508 = Cr. Rg. 26 of 1890. 


Evidence Act (I of 1872) — continued. 

(364) — S. 157— See ACCOMPLICE, 3 P.R. 
1904 Cr. 

(365) — S. 157— See CRIM. PRO. CODE 
(1898), s. 162, 22 B. 596. 

(366) — Ss. 157 and 161 — See CRIM. PRO. 
Code, ss. 162 and 172, 13 O.C. 7. 

(367) — S. 157- See CRIM. Pro. Code 
( 1898), ss. 162 and 367, 13 C.W.N. 197 = 5 M. 
L.T. 97 = 9 C.L.J. 198 = 36 C. 281 = 9 Cr. L.J. 
452 = 1 Ind. Cas. 970. 

(368) --S. 157— See UNLAWFUL ASSEMBLY, 
6 M.L.T. 17. 

(368-a)— S. 157— See Nos, 128, 143. 145, 
155, 195, 343. 360, supra. 

(369) — Ss. 159 and 160 — Refreshing memory. 
— A witness who was present at an arbitration, 
and had compared the draft and fair copy 
minutes made by the clerk and had found the 
latter to bo correct, was allowed to refresh his 
memory as to what occurred at the arbitration, 
by reference to the fair copy minutes made by 
arbitrator’s clerk. 5 C.W.N. App. 16. 

(370) — A ^lagistrate, who took down a confes- 
sion, may. while being examined as a witness, 
bo allowed, under s. 159 or s. IGO, Evidence 
Act, to refresh his memory by referring to his 
record of that confession. 16 C.P.L.R 122. 
(9 C. 455, Appr.\ 23 B. 221, 15 C. 595, 17 C. 
862. 13 C.P.L.R. 107, R.). 

(371) — Ss. 159, 160— See PENAL CODE, 
s. 124-A, 5 M.L.T. 393 = 32 M. 384. 

(371-a) — S. 159 — See No. 361, supra. 

(371-6)— S. IGO— See Nos. 369, 371, supra. 

(372) — S. 161 — Right to inspect writing itsed 
to refresh memory — Grounds. — The grounds 
upon which the opposite party is permitted to 
inspect a writing used to refresh the memory of 
a witness are threefold : — (1) to secure the full 
benefit of the witness’s recollection as to the 
whole of the facts ; (2) to check the use of im- 
proper documents ; and (3) to compare his oral 
testimony with his written statement. The 
opposite party may look at the writing to see 
what kind of writing it is, in order to check 
the use of improper documents. But it is 
doubtful whether he is entitled, except for this 
particular purpose, t& question the witness as 
to other and independent matters contained in 
the same series of writings. If the right to 
look at the writing is not exercised before or at 
the moment, when the witness used it to refresh 
his memory in order to answer a particular 
question, it cannot be retained throughout 
the whole of the subsequent examination of the 

witness 12 C.L.R. 233. 

(372-a)— S. 161— See Nos. 353, 366, supra. 

(373) — S. 65 — Irrelevant questions — Refusal 
to answer — Penal Code, s. 179. — Under s. 165 of 
the Evidence Act, a Judge has power to as* 
any question he pleases about irrelevant facts* 
if he does so in order to discover or obtain pro- 
per proof of relevant facts. But where the 
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^ j . VI tli a view to criminal pro- 

ceedings being taken against the witness, the 
witness IS not legally bound to answer it, and 
he cannot bo punished under s. 179 I P C for 
refusing to answer. 10 B. 185. [R., 13B. GOOj. 

(374) — 5. 265— Exammation bif Court— Rwht 

to cross-examine.— When the prisoner has ex- 
amined or declined to cross-examine a witness, 
and the Court examines him of its own motion, 
the witness cannot then, without the special 
permission of the Court, be subjected to cross- 
examination. 11 B.H.C. 166. 

(375) S. 165 Judge's poiver to put irrelevant 
gtiesttons.—Vnder s. 1G5, a Judge has the power 
of asking irrelevant questions to a witness, if 
he does so in order to obtain proof of relevant 
facts ; but if be asks questions with a view to 
criminal proceedings being taken against him. 
he 18 not bound to answer him and cannot be 
punished under s. 179, I.P.C. Cr. Rg. 14—10 
“■1885* 

g76)— S. 165— See WITNESS, 5 C. G14=5C. 
ij.R. 864. 

(376-a) S. 1G5 — See No. 185, sH 2 Jra. 

^ (377)-— 5. 267 — Applicability of . — The section 
IS applicable to criminal as well as to civil 

cases. 1 C. 207 = 25 W.R. Cr. 86. [E.. 9 Bom. 

L.R. 789 = 6 Cr. L.J. 1G4 = ‘2 M.L.T. 414j. 

(378) S. 167— Scope of. — S. 167, Evidence 
Act, applies to criminal as well as to civil cases, 
and fo criminal cases, whether or not the trial 
has been bad before a jury. The expression in 
that section. “ the Court before which such 
objection is raised,” include^ the reviewing of 
appellate Court. 2 B. 61. CIJ-. 19 B. 749. 
10 M.L.J, 147, 9 Bom. L.R. 789 = 3*2 B. 111 = 

6 Cr. L.J, 1C4 = 2 M.L.T. 414], 

(379) — Per Green, J.— S- 1G7, Evidence Act, 
applies as well to the High Court sifting as a 
Uourt of original jurisdiction as to the same 

ourt sitting for the consideration of a reserved 

Sargent, C.J. — The provisions of 
• 167 are made applicable by the clearest 
^ssible words to all judicial proceedings in or 
fore any Court, and are. therefore, applicable 
o the High Court, sitting under s. 26 of the 
otters Patent, “to determine the point of 
w reserved and pass such judgment and son- 
^nce as to this Court shall seem right.” Per 
"ayley j. {disseniin(j).—S. 107 is inapplicable 
rial by jury in the Presidency towns and 
v®. intended to alter the constitution or 

^ ^ High Court as a Court 

aiA points of law reserved for its con- 

eration. The term “ decision” is inapplicable 

r» . and Jury. 9 B.H.C. 358. 

ifo’ 36, 2 B. 61. 19 B. 

7RO 32 B. 111 = 9 Bom. L.R. 

789 = 6 Cr. L.J. 164 = 2 M.L.T. 414]. 

-^^7, irrelevant evidence, admission 
wAp? jury— High Court's powers.— The 

s. 167. Evidence Act, 
Tha 7 ? t criminal trials by jury, 

of • 1 with reference to the granting 

trials when evidence has been improperly 


Evidence Act (I of 1872)— concluded. 

admitted does not appiy'to India. Where part 
of the evidence which has been allowed to go to 
the jury ,s held to be inadmissible, it is Spen 
to the High Court m appeal either to uphold 

remaining evidence on the- 
record, or to quash the verdict and order a 
new trial. 19 3 . 749- [F., Rat. Un. Cr 0 

Evidence Act implies that the improper recep- 
tion of evidence IS not generally to be made a 

ground for the reversal of a judgment, unless it 
was objected to by the party prejudiced by such 
reception, yet, s. 256 of the Crim. Pro. Code 
lays down that it is the duty of the Judge in his 
discretion to prevent the production of inadmis- 
sible evidence whether it is objected to by the 
parties or not. 11 B.H.C. 44. ^ 

(382) — S. Id?.— The section applies to crimi- 
nal trials by jury in the High Court. 9 B.H.C 
358. 

(382-a) 5. 167 .—Where no objection was 

raised to the reception of improper evidence in 
the lower Court, and the Appellate Court finds 
that there is sufficient evidence, discarding the 
improper evidence admitted, to sustain a con- 
viction, held that the Appellate Court should not 
interfere with the conviction. 11 B.H.C. 90. 

(383) — S. 167 — See Appellate Court, 24 
M. 523. 

(384) — S. 167— LETTERS PATENT (BOM- 
BAY) , 1865, s. 25, 2 B. 61. 

(385) — S. 167 — See Letters Patent 
(Bombay), 1865. s. 26. 9 B.H.C. 358. 

(386) — S. 167 — See VERDICT OF JURY 8 
739 = 12C.L.R. 233. 

(387) -S. 197— 5ee Nos. 59, 69, 348, supra. 

Evidence Act, 1872. Amendment Act. 

See act hi of 1891. 

Examination of Accused. 

See ACCUSED PERSON. 

See CONFESSION. 

See CRIM. Pro. Code (1898), ss. 164, 342, 

(1) -Crim. Pro. Code (ISSg), s. 342-Natu,-e 
of, provisions of — The provisions of s. 842 of the 
Crim. Pro. Code as to the examination of an 
accused person are imperativo. Rat Un Cp 
C. 628 = Cr. Rg. 60 of 1892. 

(2) -Cr/m. Pro. Code. s. 342~Scope- 
Examiimhon of accused under Om section, 
nature o/.-Tho examination of the accused 
person for which the aoction provides is an 
examination touching the matter on which he 
IS being tried. It docs not apply to an examina- 
ation in another case in which the person who 

IS being ex-aininedis net himself kn accused 

person. 20 A. 426. [R. iQ C.W N or, 9- 
C. 1353.= 4 Cr. L. J. 145], 
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■Examiuation of Accused— continued. 

Pro. Cod*i {1882), s. 342— State- 
mentof accused, how to be iafeen.—In taking down 
the statement of an accused under s. 342, a 
Magistrate should record in full the questions 
put to, and the answers given by the accused, 
and the whole must be made conformable to 
what the accused declares to be the truth ; he 
must certify that his examination of the accused 
contains a full account of the statement made 
by the accused. 4 Bom. L R. 461. 

( 4 ) s. 342 , Crim. Pro. Code, does not permit 

a I^Iagistrate to submit the accused to an em- 
barrassing and cruel series of questions intend- 
ed rather to puzzle him than to elucidate the 
case, or to enable him to furnish an explana- 
tion to the circumstances appearing in evidence 
against him. 6 Bom. L.R. 94. 

(5) _Crm. Pro. Code [1898), s. 364— Defect 
in the recording of n stateynent, how to be cured 
—Statement by accused to a Magistrate deputed 
to verify, admissibility o/.— Where, in recording 
the examination of the accused, which was 
taken on two several occasions, the Magistrate 
made the certificate required by s. 364, on the 
first page of the record only, although the 
record of the examination taken on the first 
day alone extended over two pages, and that 
taken on the second day was written entirely 
on the second page, held that the defect was 
cured by the evidence of the Magistrate. [D. , 
9 C.L.J. 65]. Where, on the accused stating 
before the committing Magistrate that the 
deceased had fallen from a terrace and his 
respiration stopped and that he had buried his 
ornaments under a tree, another Magistrate 
deputed to verify these statements took the 
accused to the place of occurrence, and was 
shown a place on the roof of his house from 
which he said the boy had fallen, and the place 
where he admitted he had buried the body of 
the boy, held, that the statements made to the 
latter Magistrate were not admissible in evi- 
dence. 8 C.W.N. 22. [R., 4 N.L.R. 163]. 

(6) — Crim. Pro. Code, s. 306 — Examination 
of accused under, how to be used at the trial . — 
The examination of an accused person, which is 
directed by st 366 of the Crim Pro. Code to be 
given in evidence at the trial, should be put in, 
and read as part of the case for the prosecution 
before the accused person is called upon to 
enter on his defence. 8 W.R. Cr. Cir. 6. 

(7) — Crim. Pro. Code {1898), s. 342— Filling 

up gap lit prosecution evidence by questioning 
the accused. — A gap in the evidence for prosecu- 
tion cannot be filled up by any statement made 
by the accused in his examination under s. 342, 
/Crim. Pro. Code. An omission to prove the 
making and publishing of an alleged libel can- 
not be made up by the statements made by the 
accused in answer to questions put to him 
under s. 342. 27 M. 238 = 2 Weir 408. [P., 

29 M. 372 = 4 Cr. L. J. 231, 3 L.B.R. 208=4 
Cr. L.J. 417]. 

(8) — Capacity of accused to testify — Person 
arrested by police as accomplice. person ar- 
/sested by the police as an accomplice and sent 


Examination of Accused — continued. 

up for trial is an accused person, and could not 
be examined as a witness, unless he is dis- 
charged or acquitted. 12 P.R. 1902 Cr. 

(9) — Purpose of e.vamination of accused — 
Calling accused for his defence— Omission to 
comply with law invalidates trial — Crim. Pro. 
Code,'s$. 342, 289, 037.— The terms of s. 312, 
Crim. Pro. Code, are imperative and require 
the Court to question the accused generally on 
the case, after the witnesses for the prosecution 
have been examined and before he is called up- 
on for his defence, for the purpose of enabling 
him to explain any circumstances appearing in 
the evidence against him. But. under s. 289, 
the examination of the accused is optional, if 
there ace no circumstances for the accused to 
explain. Again, under s. 289, if the Court 
considers that there is evidence that the accu.sed 
committed the offence, the court must call on 
the accused to enter on his defence. Obviously 
the record must show that this requirement of 
the law has been fulfilled ; and the substance of 
the accused’s defence should be recorded. The 
omission to call upon the accused to enter on 
his defence is not cured by s. 537. Crim. Pro. 
Code, as such omission occasions a failure of 
justice. 2 L.B.R. 113. (23 C. 252, R.) 

{10)-Act XXV of 1861, s. 20.5— Act X of 
1872, s. 346— Attention of Magistrate.— VnUcT 
s. 205 of the Crim. Pro. Code, it is not 
necessary for the Magistrate to slate in the 
body of the examination that the state- 
ment comprised every question put to the 
accused and every answer given by him, and 
that he had liberty to add to or explain his 
answers. Attestation at the foot of the exami- 
nation is sufficient; but in case of doubt, oral 
evidence should be admitted to prove the 
regularitv of the proceedings. 7iB.L.R. App. “2 
= 15 W.R. Cr. 68. 

(11) — Grim. Pro. Code {1872), s. 243- 
Examination of accused before committty%g 
Magistrate. — The fact that an accused person, 
who has been examined by the committing 
Magistrate, makes other and different state- 
ments in his examination before 'the Court or 
Sessions, does not make his statement befwe 
the committing Magistrate no evidence. A.W. 
N. 1881, 89. 

(12) — Grinr. Pro. Code {1872), s. 250— Exa- 
mination of 'accused person.— A Sessions Judge 
should examine an accused person, whether 
defended or undefended, before he is called on 
for his defence, the terms of s. 250, being m 
this respect mandatory. In the event of nod* 
responsion on the part of the accused, that fact 
should be recorded before proceeding with the 
trial. A.W.N. 1881, 99- 

(13) — Murder case — Examination of accrued 
at commencement of inquiry. — It is most im* 

I proper in a Magistrate, if not illegal, to begin a 

I murder case with the examination of the 
accused who comes fresh from the hands of the 
police who made the inquiry. Any confessions 
statements made by the accused in 
examination are of little value. A.W.H. 1883, 
16$. 
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(14) — Pro. Code, Act X of 2882 
SS.342, 364 — Exomination of accused at the 
^mvr^icenient.-^lt is improper if not actually 
Illegal, to examine an accused person at the 
co^encement of the inquiry or trial, often 
with a view to extract damaging admissions 
from him. A.W.N. 1884, 106. 

(15) — Criwi. Pro. Code, ss. 205 , 366, 399 — 
A^sed not properly examined— Admissibility 
of Aw statements.— Held that the examination 
of the accused before the Magistrate, put in 
evidence before the Court of Sessions, not bav- 
ingb^n recorded according to the provisions of 
8. 205, Crim. Pro. Code, 2861, was not admissi- 
ble asevidence in the case and that, considering 
that the evidence was insufficient to sustain a 
conviction, the prisoner should be acciuitted 
under s. 899, Crim. Pro. Code. 2 B.H.C. 125. 
[Cow.. 2 B.H.C. 395 ; R., 10 B.H.C. 1G6, F.B.J 

(16) — Criw. Pro. Code {I861]—Examma- 

properly taken — Procedure, 
Where the alleged confession bv an accused 
before the Magistrate was inadmissible, because 
not token as prescribed in s. 205, Crim. Pro. Code, 
S*® . Court remanded the case in order that 
Magistrate may take any evidence that may 
M forthcoming to prove the alleged confession. 
Where the witness says that the confession by 
an accused person was given freely, and was i 
not elicited by any throat or promises, the form ! 
of the questions is immaterial, even although 
^\fssumes the prisoner’s guilt. 2 B.H.C 397. 
IB„ 2 B.H.C. 395, 10 B.H.C. ICG, F.B.) 

use I), ss. 205 and 366 
Examination of accused — Admissibility in 
^indence . — The examination under s. 205, to be 
admissible as evidence under s. 366, must be 
^ ^^0 form of questions and answers, and 

certified as required in s 205. But if it be not 
80 taken, the Court can order the confession to 
be proved by the evidence of the writer of the 
^amin^ion, or other person who was present. 

• the evidence, exclusive of the 

inadmissible evidence, is sufficient to support 
be conviction, it may be affirmed by the High 
ourt Without remanding the case ; and the 
annasion of such an examination by the Court 
Sessions does not invalidate the tri.al 
and conviction under ss. 426, 439- fR., 

895, 10 B.H.C. 166, F.B.J 

ere the confession of an accused before a 
agistrate is inadmissible in evidence, not 
iu as prescribed in s. 205. Crim. Pro. 

"b® Sessions Judge should toko any evi- 
. forthcoming to prove the alleged confes- 
®®ffcify the result of such inquiry 
lo« to the High Court. 2 B^H.C. 

[i2., 10B.H.C. 166, F.B.J 

Person, U.B.R. (1807—1901). 
686l\ (1898). s. 209, 23 M. 

^ndMa^fo.ofsB ^®® 
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Examination of Accused — concluded. 

■ 95 0^udh^^“' s. 289, S.C. 

s. 342, 13 A. 

345, 1 C.L.R. 436, 7 C.W.N. 345, 6 0 0. 204, 

Examination of Complainant. 

See Complainant. 

G £rbrr°- 

Eat Un%™-C. 24°- 

(letZ-igoirvot u.B.E. 

Examination of Witness. 

See Evidence. 

See Witness. 

(l) — The evidence of witnesses should invari- 
ably be recorded as soon as possible after their 
attendance. If, from unavoidable causes, an 
adjournment is indispensable, there should be 
no unnecessary delay. Witnesses remaining 
over from one day should, as a rule, be exami- 
ned at the first sitting of the Court on the 
following d.ay. By this means the public will 
be put to no inconvenience, and justice will be 
administered in a prompt and satisfactory 
manner. 4 W.R. Cr. Cir. 1. ^ 

\ (2)— The examination of a medical witness 

which, under s. 368, ^Crim. Pro. Code, ISci’ 
the Court is directed to receive as prima facie 
evidence, should be put in and read as part of 
the case for the prosecution. It must be in 
proper form and duly attested or otherwise 
strictly proved. Under s. 369, the examination 
cannot be read as evidence, unless it is proved 
that the witness is dead or the Court is satisfied 
that for sufficient cause his attendance cannot 
be procured. 8 W.R. Cr. Cir. 6. 

(3)— Cnw. Pro. Code ilSSl), s. 195 — 
Examination of witness.— Under 195, Crim 
Pro. Code, a Sessions Judge is bound to take 
a note of each witness’s deposition as the 
examination proceeds. It is not a sufficient 
compliance with the section to merely state 
that a witness “deposes as last witness.” 1 
B.HiCf 91. 

—Refusal to examine witness of a party to 
dispute about immoveable prooertv — r’uTrr 
Pro. code (1898), s. 145, 31 C. 685. 

—Of witnesses--5ee Crim. Pro. Codp 
(1898). 8. 540, 6 C.W.N. 98. 

Examination Papers. 

See ACT XV OF 1889, ss. 3 and 4, 1 L-B.R. 

133. 

Excise. 

Act XXI of 1S56, s. 71— Information— Juris- 

dxeixon when Maxjxstrate was also Collprtnr 

Under s. 71 of Act XXI of 1856, forfeitures 
and penalties prescribed for certain offences 
against the provisions of the Act could be ad- 
judged by the Magistrate only on the inform- 

ation of the Collector or an Abkari 4ft 

P.R. 187ft Cr. umcer. lo 


S. N. DAR, •, A.ui., 

Vakil High Court. 
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Excise Acts. 

See ACT X OF 1871. 

„ ACT XXII OF 1881. 

„ ACT Xn OF 1896. 

„ BEN. act III OF 1873. 

„ BEN. ACT VII OP 1878. 

„ MAD. ACT VI OF 1871. 

PUNJ. act XXI OF 1856. 

Excise Amendment Act. 

See BEN. ACT IV OF 1881. 

Excise Collector. 

Whether a Court— See PERJURY, 10 

C.W.N. 220 = 3 Cr. L.J. 196. 

Excise Officer. 

See ACT XII OF 1896. ss. 44 (2), 48 and 57, 

A.W.N. 1908, 157 = 5 A.L.J. 444 = 30 A. 377 = 8 
Cr. L.J. 5. 

Excommunication. 

—Threat of — Sec CRIMINAL INTIMIDATION , 
8 M. 140 = 2 Weir 249. 

See CRIMINAL TRESPASS, 4 M. 243. 

See Defamation, ll Bom. L.R. 633, 1 
Weir 574 = 6 M.H.C. App. 46. 

See HOUSE TRESPASS, 1 Weir 523. 

Execution. 

— Execution— Meaning— Absence of signa- 
— “Execution” docs not seem necessarily to 
involve signing a document, though the expres- 
sion is commonly understood in that sense. 
Under the Burmese law and practice, executing 
instruments without signatures should be re- 
cognized by the Court. U.B.R. (1892—1896), 
Yol. 1, 303. 

Execution of Decree. 

See DISPUTE AS TO POSSESSION OF IMMO- 
VEABLE PROPERTY, 6 C.L.R. 206. 

See ESCAPE FROM LAWFUL CUSTODY, 1 

B. H.C. Cr. 33. 

See PENAL CODE, SS. 99, 186, Rat. Un. Cr. 

C. 380. 

See PENAL Code, s. 183, 15 B. 564. 

See Pen.AL Code, s. 206, 28 C. 217=5 0. 
W.N. 291. 

See PENAL Code, ss. 209, 210, 9 M. 101 = 
1 Weir 183. 

See Penal Code, s. 323, 5 Bom. L.R. 977. 

Execution of order for maintenance. 

See Grim. Pro. Code (1898), s. 488. 

See Maintenance. 

See Crim. Pro. Code (1898), s. 483, U.B. 
R. (1897—1901), Vol. I, 111. 

Execution Proceedings. 

See Crim. Pro. Code (1898), s. 476, 10 
O.L.J. 450. 

Executive Order. 

— of District Magistrate. 

Revision, a. W.N. 1902, 175...- 


Executive, Powers of the. 

— Power of Courts to question legality of 
executive orders under Crim. Pro. Code — See 
Jurisdiction of CrdiinAl Courts ,6 C. 88. 

Executive Proceedings. 

— Judicial proceedings and executive proceed- 
ings distinguisJied . — The essence of a judic^ 
proceeding is a declaration of the law on the 
particular case which has to be arrived at as a 
decision of certain legal relations. The essence 
of an executive proceeding is an act done under 
such and such circumstances and enquired iptd 
when necessary with a view to determine 
whether in the particular case they call for or 
justify such act. Rat. Un. Cr. C. 129. 

Ex parte order. 

— Order in a proceeding under s. 145, Crim. 
Pro. Code— See CRIM. PRO. CODE (1898), 
s. 145, 6 C.W.N. 925. 

Ex parte Proceedings. 

See Magistrate, Jurisdiction of, 2 
Weir 38 = 7 M.H.C. App. 43. 

Expert. 

See Evidence. 

See evidence Act, ss. 45—47. 

See Conviction, 136 P.L R. 1909. 

Explosives Act. 

See ACT IV OF 1884. 


Extortion. 

See Penal Code, ss. 383—389. 
a)-Pmal Code. ss. 71. 170. 383-Person^ 

ting a public servant and committing extortion 
tfiereby — Separate convictions and 
sentences . — Where the evidence showed that 
the accused falsely personated a public servant, 
and through it, committed an act of extortion, 
held, that the 6rst and second paragraphs ot 

S.71, I.P.C., did nob apply, that the tnira 
paragraph did not apply, as the offence 
personating a public servant could not to , 
with as a constituent element of the offence 
extortion, and as the offence under s. 170 wM 
complete before the latter had begim» 
could not therefore merge into the offence 
extortion, of which offence personation » 
public servant formed no necessary ingredien, 

and that separate sentences should therefore 
awarded, irrespective of the provision of s- » 

I. P.C., but with due regard to the provisions 
s. 35, Crim. Pro. Code. 10 A. 58. I 

J. 604 = 27 A. 294 = A.W.N. 1904, 232]. 

{2)— Penal Code, s. 384— Exacting 
money from otoners of trespassing cat . 
threat of impounding the cattle. A P*? 
taken from the owners of trespassing 
under the influence of a threat that the 
would be impounded, if the 
refused, was held not to amount to an exto 
because the payment was made under tb , 
what was a proceeding which was la^W 
which did not furnish ground for a civil ac 

1 Weir 438. 
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Extortion — continued. 

' Penal Code, s, 383~Eztoriion~Threat 

a case, tinless 

additx^ialjee is poAd.~’rho accused, a junior 
vakil for the complainant, in the absence of his 
senior, and when his senior’s instructions 
were simply to obtain an adjournment of the 
case, threatened that he would withdraw 
from the case unless an additional fee was paid, 
and. on such payment conducted the wise ; 
held, that the accused had not committed 
extortion, as the threat was not a matter 

giving rise to a civil action. 1 Weir 438 = 5 M. 

H.G. App. 14. 

(i)— Penal Code. s. 384— Trespass of entile 
on accused s land — Accused receiving tnonei/ 
payment on threat of impounding the cattle.— 
The complainant’s sheep trespassed on. the field 


. . . A, uiL irue iieca , ± m puienra cnnrqe true nr fnU^ 

Of the accused, during the night, and caused | The terror of a criminal cb ir^p 


Extortion — concluded . 

that person and thereby dishonestly inducing 
him to part with his property. Further, the 
mere issue of a hookumnamah, however inex- 
pedient and not unlikely to load to extortion 
IS no legal ground for a conviction of abetment 
of cheating or of extortion. 4 W.R. Cr. 5. 

_ \f)~Dclivery of prr.j,ertij by the verson put 
in fear Essential to extortion.— Whore a Mr- 
son. through fear, ofiors no resistance to the 
carrying off of his property, but does not 
deliver any of the property either to the orison 
ers or to any one else, the offence committed 
IS robbery and not extortion. Delivery by the 
person put in fear is essential in order to con^ 
titute theoffcncoof extortion. 5 W.R. Cp. 19 

[Qi-Terror of criminal charge, a fear of 
injtoy-rhreatenrd charge true nr false ini 


damage to his crops. On his attempting to 
drive the sheep to the pound, certain mediators 
intervened and .advised the complainant to pay 
for the damage, and the complainant, on 
payment of the sum demanded bv the accused, 
brought back his sheep. Held, that the accused 
had not committed extortion inasmuch as the 
complainant was not put in fear of an injury as 
defined by the Penal Code, and as the accused’s 
intention was not dishonest. 1 Weir 440. 

• ^ (5)~|~F<*Hn/ Code, s. 384 — Absence of dishonest 
intention.— ^Where a toll-keeper proceeded to 
collect the tolls from certain cartmen, in a 
manner which he believed to bo lawful, and 
the cartmen unfastened the bullocks and left 
the cart there, held that the toll-keeper was 
not guilty of extortion, inasmuch as the ele- 
^f^dishonesty was entirely wanting. 1 

{&)— Penal Code, s. 384— Threat to use process 
of law for enforcing payment of more than 
one s due . — Though to threaten to use the 
. process of the law is perfectly lawful, to do so 
for the purpose of enforcing payment of more 
than is due is illegal and such a threat made 
wth such an object must be hold to be threat 
of injury sufficient to constitute the offence of 

The fact that the offence, with 
which the complainant was liable to be charged 
Was compoundable would make no difference 

regarding the offence of the accuscti* 1 Weir 

Ml. 

{1} Levying money without authority under ! 


«amrc of the offence — Essential of extortion . — 
Deputy Inspector entrusted the Head 
onstable witha hookumnamah issued with the 
Ject of collecting certain statistical inforina- 
rates, etc. The constable levied 
of without authority under the cover 

^^oo/cMwinama/i, and misappropriated 
_ 9.™* ^^Id, that the constable was not 

me K ©xtortion. but of cheating, as the 
' at paid tho.se sums more in conscouence 

heir credulity than in consequence of any 
^wnal fear. To amount to an offence of 

tiftn must be obtained by inten- 

«ouaUy. patting a person in fear of injury to 

121 


^ar of injury within the moaning of s 383 
Extortion may bo equally committed whether 

, the charge IS false or true. 7 W.R. Cr. 28. 

' {10)— Obtaining money under threat of los<t 
^ of situation.— The making use of oral or supposed 
I mnuonce by a member of a certain establish- 
I ment to induce the other members of that 

; establishment to give him money against their 

, will, threateningiiici.se of refusal the loss of 
their situations, is extortion within the 
meaning of s. 384, Penal Code. 18 W.R. Cr. 17, 

(11) — Feigning attempt to commit offence— 
Penal Code, s. 387 . — The feigningof an attempt 
to commit suicide in order to extort money is 
an offence under .s. 387 of the Penal Code A 

Ind. Jur. N. S. 423. 

(12) Penal Code, s. 384 ■ Extortion, what 
constitutes.— In order to constitute the offence 
of extortion, it is not neccssarv that the threat 
should be used, and the property received by 
one and the same individual. It may bo mat- 
ter of arrangement that the tlireal should bo 
used by some, and the property received by 
others : and they would be all giiilty of extor- 
tion. It would not, under such circuin.stunces 
be necessary to ch.argo the receivers with abet- 
ment, although that might bo done ; but then 

under the provi.sion,., of the Code, the punish’ 

ment would bo the same as for extortion. 2 

B.HaCa 394, GTa 

(\^)— Penal Code, Act XLV of 1800 $ 3 SJ— 
Extortion- Fear of injury— Bonn fulo'ciaim of 
right.— \\ here there was no proof that any such 


i - of the Pe„..U Code., th:r;Xo“’t 'of 


s. 383 of the Penal Code, or that payment of 
money was induced thereby, and it was shown 
that the accused might have demanded the 
payment under a bona fide claim of right held 
that a convictmn for extortion wa.s not sustain- 
able. 3 xS.n.C. Cp, 45. 

See ABKTMENT, 31 c. 710. 

See Joinder of charoes, lo n w isr 
= 3 Cr. L.J. 141, 132 P.L.R. 1902. 

See Penal Co))e, s. 94, 14 B. 115. 

Sec SANCTION TO Prosecute 7 m w p 

R. 182, 6 M.L.T. 128. ’ ‘U.n.L. 
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Extradition. 

See Extradition acts. 

See Charge, 17 B. 369. 

Extradition Acts. 

See Act I OF 1849. 

„ ACT VII OF 1854. 

„ ACT XI OF 1372. 

„ ACT XXI OF 1879. 

„ ACT XV OF 1903. 

Factories Act- 

See ACT XV OF 1371. 

„ ACT XV OF 1881. 

„ ACT XT OF 1891. 

Fairways, obstruction in, Act. 


False Charge— continued. 

[5)— Penal Code.s 211 — Offence of preferring 
false charge, what ccnslitxUes. — To constitute 
the offence of preferring a false charge contem- 
plated in s. 211, Penal Code, itis not necessary 
that the charge should be made before a Magis' 
trate. It is enough, if it appear that the charge 
was deliberately made before an officer of police, 
with a view to its being brought before a 
Magistrate. It is also not necessary that the 
charge should appear to have been fully heard 
and dismissed. It is enough if it is not ponding 
at the time of thejtrial But an indictment for 
falsely charging could not be sustained, if the 
accusation were entertained and still remained 
J under proper legal inquiry. 1 Weir 184 = 1 M« 
! H.C. 30. [F., 1 A. 497, 1 A. 527, 4 A. 182, 

7 M. 292 = 1 Weir 185 ; R., U C. 707, F.B., 22 
' B. 596). 


See ACT XVI OF 1881. | 

False Certificate. 

See Forgery, 15 A. 210. j 

False Charge. | 

See Penal Code, ss. 182 and 211. | 

{l)—PeyialCode, ss. 162 and ail — Scope of the I 
sections , — The actual institution of criminal 
proceedings on a false charge is essential to the 
application of the latter part of s. 211 ; if the | 
offence of the accused stops at making a false 
charge, bis case falls under the first part of the 
section, irrespective of the fact that the false 
charge relates to “an offence punishable with 
death, transportation fo. life, or imprisonment 
for seven years or upwards.” 5 A. 215 (F., 

14 C. 633. 16 A. 124; Diss., 20 M. 79 = 1 Weir 
189, 2 N.L.K. 119 = 4 Cr. L.J. 20]. 

(2) — When no criminal proceeding is institut- 
ed on a false charge of an offence punishable 
with death, transportation for life, or imprison- 
ment for seven years and upwards, the accused 
making such charge is punishable only under 
the first part of the section- 5 A. 598. CF., 14 
C. 633, 16 A. 124; B., 22 B- 596; Diss-, 2 N. 
L.R. 119 = 4 Cr. L.J. 240] . 

(3) — S. 211 of the Penal Code is not limited ^ 
to attempts at substantiating false charges in 
-Courts of Justice ; so that a false charge before 
the police and never intended to be prosecuted 
in Court is quite within the ccntemplation of 
the section. 5C. 281. rE., 6 C. 582 = 8 C.L.R. 
255; R., 6 C. 496, 7 M. 292 = 1 Weir 186). 

I 

(4) — S. 182 applies to information given to a i 
public servant. S. 211 applies to false charges 
of an offence involving criminal proceedings. 
Where a charge is found to be false by the 
police, a Magistrate, except in certain cases, is 
not competent to order, merely on a perusal of 
the police report, the prosecution of the person 
preferring the charge, summarily under s- 182, 
He should be tried under s. 211. When a 
charge is pronounced false by the police, pro- 
ceedings should not be taken by the Magistrate, 
stto motu, until a reasonable interval has shown 
that the complainant accepts the result of the 
investigation, and hikes no further steps. 7 

382. [F„ 8 C.L.R. 289, 32 C. 180]. 


(6) — To convict a person under s. 211, Penal 
Code, it mu.st be shown, not merely that be 
made the charge without reasonable or probable 
grounds, but that he knew there was no just or 
law'ful ground for the charge. Where a person 
believed that a forgery had been committed, 
and being irritated by what he believed to be 
an attempt to injure him, at once instituted a 
charge which, on inquiry, was shown to be 
unfounded, held, that the accused had not 
committed an offence under s. 211, Penal Code, 
but was merely liableto a civil suit for damages. 

1 Weir 185. 

(7) - The offence referred to in s. 211, I.P-C., 

1 consists not in the prosecution of a false 

complaint, but in the making of it. 1 A. 497. 
[F., 1 A. 527, 6 C. 592 = 3 C-L-R. 255. 4 A. 
182. 7 M. 292 = 1 Weir 186; R.. 6 C. 496=7 
i C.L.R. 467, 14 C. 707, F-B., 22 B. 596.] 

I 

(8) — If a false charge had been made and if 
it is not pending at tbe time of the trial of the 
accused, an offence under s. 211 has been 
committed. 1 A. 527. [R., 6 C. 496 = 7 C.L.R. 
467, 22 B. 596]. 

(9) — Where a person charges another with 
voluntarily causing hurt, and the charge is 
wilfully false, and is made with intent to injure, 
he is chargeable with tbe offence described m 
s. 211. 4 N.W.P, 6. 

HO)— Penal Code, s. 211— Gist of the offeru^ 
tinder. — A person may in good faith institute 
a charge which is subsequently found to he 
false, or he may. with intent to cause injury 
to an enemy, institute criminal proceeding, 
believing there are just and lawful grounds for 
them, but in neither case does he commit an 
offence under s. 211, I.P.C. To render mm 
I liable to conviction for an offence under that 
' section, it must be shown that h« knew there 
I were no ju.st or lawful grounds for such pro- 
ceeding. 3 N.W.P. 327. 

(11)— Feno/ Code, s. 211 — Construction.-— 
Per Banade, J . — The word “ falsely cha^iu^ 
used in s. 211, must be construed along witn 
the words which speak of the ** institution o 
proceedings.” These latter words are used lO • 
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False Charge —continued. 

technical and exclusive sense, and by parity of 
reasoning, the same restricted sense must be 
given to the words which relate to a false 
charge. 19 B. 51. 

(12) — Penal CocU, s. 211 — Mcanbu} of the 
ierm " falsely charqes." — The word “charges” 
as used in the section, means something differ- 
ent from “gives information.” T-Je words 
‘^falsely charges” must be construed with 
reference to the words which speak of the in- 
stitution of proceedings. The true test seems 
to be : — “Does the person who makes the state- 
ment which is alleged to constitute the “charge” 
■do so with the intention and object of sotting 
the criminal law in motion against the person 
against whom the statement is directed.” 
Such object and intention may be inferred from 
the Language of the statement and the circum- 
•stances in which it was made. Where the 
language of a petition made it clear that the 
intention of the accused was merelj' to bring 
to the knowledge of the authorities certain 
matters as to which he bad received informa- 
tion, in order that there might not be a repeti- 
tion of the alleged offence, and where it whs 
found that it was not the petitioner’s object or 
intention that the authorities should institute 
criminal proceedings against the person in 
^question, held, that the petition did not 
amount to a charge within the meaning of 

s. 211. 26 M. 640=^1 Weip 190. 

% 

(13) — Penal Code, s- 211 — Institution of any 
charge or criminal proceeding under. — Where 
the accused sent a petition to a Magistrate 
praying for inquiry as to whether a police 
officer was fit for his office and alleging that he 
•(the accused) and others believed the officer to 
have connived at offences of various sorts, held 
that the accused had not instituted any charge 
or criminal proceeding within the meaning of 
fi. 211 of the Penal Code. A.W.N. 1882, 242. 

(14) — Petuil Code, s. 211 — False information 
of civil nature* — A false information laid before 
a Magistrate complaining of the infraction of a 
right of a civil nature, is not an offence under 
8. 211 of the Penal Code. Rat. Un. Or. C. 3. 

(16) — Penal Code, s. 211 — Prosecution under 
the section, when to be made— Grim, Pro. Code 
{1872), s. 147 —Dismissal of complaint — Sanction 
to prosecute. — A prosecution under s. 211 for 
preferring a false charge should be instituted 
only after an opportunity has been afforded to 
the complainant of producing all his evidence 
in support of the charge made by him. Per 
yiaclean, J. — The proper principle which 
should guide a Magistrate is, that, if no com- 
plaint is made before him after a reasonable 
time has elapsed from the conclusion of a 
policy enquiry, he would bo justified in pro- 
ceeding against a person who made a complaint 
to the police, which has been found to be false, 
but if a complaint is made, the complaint must 
to dealt with judicially. Per Mitter, J. — 
Although a Magistrate has the discretion under 
•a- 147, Crim. Pro. Code (1872), to dismiss a 
-complaint without examining witnesses, in 


False Charge — continued. 

such cases, no sanction for prosecution, under 
s. 211, should be granted. 8 C.L.R. 289. [i2., 
14 C. 707, P.B.. 33 C. 1 = 10 C.W.N. 158 = 

' 2C.L.J. 228]. 

^ (16)— Penrtf Code, s. 211 — Prosecution under 

, the section, when to be ordered. — So far as the 
j positive provisions of the Code go, the com- 
plainant. on appearing before the Magistrate, 
is entitled to demand that his examination 
should be taken and reduced into writing. The 
Magistrate is authorized by s. 146, if he sees 
cause to distrust the truth of the complaint, 

I to “ postpone the issuing of proce.'s or compel- 
I ling the attendance of the person complained 
I against, and to direct a previous enquiry or 
investigation to be made into the truth of the 
complaint : ’* and if. as the result of such 
enquiry, it appears to the Magistrate, that 
there is no sufficient ground for proceeding, ho 
may dismiss the complaint, and thereupon, 
proceedings under s. 182 and s. 211 maybe 
directed or sanctioned. In such a case, the 
Magistrate is not bound, before sanctioning 
proceedings under s. 211, to bear the witnesses 
in support of the accusation, in order to ascertain 
whether the complaint is true or unfounded 
4 C.L.R. 134. iAp}yr.. 7 C. 208 ; F., 8 C.L R 
289 ; P., 14 C. 707, F.B.. C C. 582 = 8 C.L.R. 
255]. 

(17) — Penal Code, s. 211 — False charge — 

Ortler for prosecution not to he made in every 
case of false charge. — It is not in every case 
that a Magistrate considers to be false that 
he should direct a prosecution under s. 211 of 
the Code. 11 C.W.N. 125=4 Cr. L.J. 460 = 
34 C. 42. P.W.R. 1908 Cr. F.B.. 1 N. 

L.R. 140]. 

(18) — S. 211, I.P.C.— False information btj 
A, that another person has conmitted an of- 
fence — Opportunity of substantuiting charge . — 
Where a person specially complains that 
another man has committed an offence, and 
does so falsely with the object of cjiusing injury 
to that person, he is guilty of making a false 
charge of an offence under s. 211, I.P.C.. and 
not under s. 182. Before a person can bo put 
upon his trial for making a fal.se charge under 
9. 211, I.P.C., he must be allowed an opportu- 
nity of proving the truth of the complaint 
made by him ; and such an opportunity should 
bo afforded to him, if he desires to take advan- 
tage of it, not before the police, but before the 
Magistrate. Cr. Rg. 65 of 1896. 

(19) — A man ought not to bo tried for mak- 

ing a false complaint under s. 211 of the Penal 
Code, until he has had an opportunity of pro- 
ving the truth of the complaint made by him, 
if he desire to take advantage of it. not before 
the police, but before the Magistrate. 6 C. 
496 = 7 C.L.R. 467. [F., 7 C. 87. BA. 38 = 6 

A.W.N. 93 ; AppL, 10 M. 232, F.B.; Concurred 
in. 5 A. 36 = 5 A.W.N. 323; Cons., 14 C. 707, 
F.B.; Dist., 7 C. 208, 7 M. 292 = 1 Weir 186. 
Rat. Un. Cr. C. 524 ; R., 22 B. 696] . 

(20) — Where a prosecution for bringing a 
false charge, ordered upon a police report after 
local enquiry, ended in a conviction, held that 
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the prisoner sbonld have been given 
nitv on receipt of the police report of sub- 
stantiating 387 (6 “496 B ) 

m)-Crim. Pro. Code US82). s. lOo-Fahe 

Charlie to police— Conviction, before ffivmi/ t le 
complainant an opportunity to prove the ti ut i of 
the charge, validity o/.-Where a complaint of 
theft to a police officer was referred to a 
Magistrate as false and the latter the 

complaint, after merely examining the com- 
plainant, and sanctioned ‘te Prosecution of the 
Complainant under s. 211, Penal Code, on the 
faith of the police report, and the 
was convicted by the Sessions Court, lieW, tha- 
the conviction was legal, although he 
given an opportunity to Pjo™ Ins ca^, before 
L was himself tried. 7 292 = 1 Weir 185. 

fB' 2 Weir 181 = 10 M. 2:12, F.B. ; R.. 14 C- 
707 E.B.. 22 B. 596. 28 B. 226. 33 C. 1 
= 10 C.W.N. 158 = 2 C.L.J. 228j. 

(22)— I-B.C.. 5. Q21— Prosecution for false 

charne-Judiciai inquiry— AV^oicentor should 

not be directed to be put on his truil under 
s 211 of the Benal Code, without first giving 
him an opportunity of obtaining a judicial 
enauiev iuto the charge originally preferred by 
him ’8 C. 433 = 10 C.L.R. 46. [Cons.. 14 C. 
VOT.'f.B.: i?., 7M. 292 = 1 Weir 180, 10 H. 
232. F.B. = 2 Weir 133 J. 

( 23 )— Crim. Pro. Code (1898). s. -S76—Prose- 
czttion for false charqe under s. 211— Necessity 
for preliminary inquiry. — In a prosecuUon for ^ 
making a false charge under s. 211, I. P C., it , 
is not always necessary that there should be a ; 
preliminary inquiry under s. 476. Crim. Pro. ; 
Code. 6 C.W.N. 295. 

{2i)— Penal Code. s. 211 —Prosecution for false 
cl.arqe on dismissal of complaint upon police ' 
,.^p^;.;_iV/rtin<nina6i/if?/.— Where a Magistrate 
dismissed a complaint upon a report by the 
police and without examining even the com- 
plainant, and the police thereupon prosecuted 
the complainant without any sanction, held, 
that the accused had not committed an offence 
under 8.211 inasmuch as there was no legal 
evidence before the Magistrate, nor was there 
a legal sanction for the charge. 1 Weir 188. 

(25) — Exaggeration of facts — Prosecution for 
false evidence or falsecharge — Penal Code. ss. 193 
and 211.— If a young girl, forcibly abducted, 
exaggerates the force used and resistance offered, 
such exaggeration is not a sufficient ground for 
prosecuting her for intentionally giving false 
evidence and for making a false charge. L.B. 
R. (1893—1900), 443. 

(26) — Penal Code, s. 211 — Bringing vexatious 
charge — No offence under the section. — To bring 
a vexatious charge is not an offence under s. 211 , 

I.P.C. IBom. L.R. 11. 

(27) — Penal Code, ss. 182, 211. offences under. 
— Nature and scope of the offences — Procedure. 
— An offence under s. 211 of the Penal Code 
includes an offence under s. 182 ; a Magistrate 
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can proceed under either section, though, iu 
cases of a serious nature, the proper 
mav be to proceed under s. 211. 5 C. 184. (8 

W.R. Cr. 67, B.) [F.. 32 C. 180. E., U C. 

707. F.B]. 

(2B)— Penal Code, s. 211, cojiviclion under— 
Necessity for making false charge to Court or 
Officer irith jurisdiction. — To sustain a convic- 
tion under s. 211 of the Penal Code, it is 
necessary that the false charge should be made 
to a Court or to an officer, who has powers to in- 
vestigate and send up for trial. A station staff 
officer having neither magisterial nor police 
powers, s. 211 will not apply to a false charge 
made to him. 6 C. 620 = 8 C.L.R. 215. [D., 
19 B. 5lJ. 

(20)— Crim.Pro.Code (1872), s. 468— Applica- 
tion for saiiction to prosecute for an offence under 
3. 211. I.P.C., by whom to be made. — A District 

!^Iagistrate, who, after examining the complain- 
ant’s witnesses, dismisses the case, disbelieving 
the story of the prosecution, is competent to 
grant sanction, under s. 4G8 of the Code of 
1872, for the prosecution of the complainant 
under s. 211, I.P.C. It is not the rule that the 
sanction could only be granted on the applica- 
tion by a private prosecutor. 10 C.L.R. 4. 

(30) _Crim.Pro. Code (1898), s, 203— Proceed- 
ings under s. 211. when can he taken. — Until a 
complaint is dismissed under s. 203, Crim. 
Pro. Code, or otherwise disposed of, no proceed- 
ings can be taken under s. 211, I.P.C., against 
the complainant. 3 C.W.N. 758. [.F.. 4 C L-J. 
38 = 4Cr. L. J. 68; R., 33 C. 1 = 10 C.W.N. 
158 = 2 C.L.J. 228]. 

( 31 ) — Crim. Pro. Code. s. 19.=^— Sanction 
to prosecute — False rei^ort by a police ojffic^ 
Penal Code, s. 211— Whore a police officer 
made a coloured or false report that a certain 
offence investigated by him was proved, held, 
that a sanction f'^r his prosecution 
s. 211, I.P.C., could not be granted, a.s it could 
not be said that the accused instituted or 
caused to be instituted any criminal proceeding 
against any person. 4 C.W.N. 347. 

(.32)— Crim. Pro. Code (1898). ss. 157 
159 and 476— Complaint of trespass— Appli- 
cation to withdraw the complaint — Order under 
s. 476, validity of. — Where a person made » 

' complaint of criminal trespass alleging an 
intention to the accused, and the police, 
although finding that the intention alleged was 
i not true, stated that they believed the charge 
of trespass, and the complainant did not 
to take further proceedings against the accused, 
held, that the Magistrate was not competent to 
order, under s. 476, Crim. Pro. Code, the 
prosecution of the complainant under s. 211t 
I.P.C-, formakinga false complaint, on toking 
' evidence, as there was no judicial proceedings. 

> 4 C.W.N. 351. 

(33)--Penai Code, s. 182—y^Titing faU0 
anonymous petition ta Collector. — A person, 
writing an anonymous petition to a Colle<^r» 

! cannot be convicted under s. 182, Penal Coder 
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unless it isjproved that he knew the contents 
of tho petition which be wrote Jind that the 
information contained in it was false. It must, 
further, be shown th.at it was he who sent tho 
.petition to the Collector. 1 Weir 121. 

(34) — Pciin/ Code (-4ci XLV of IHGO), s. HU 

False charge, making of —Petition to Deputy 

Commissioner. — Where the accused submitted a 
pet'.tion to tho Deputy Commissioner while he 
was on tour, making certain complaints against 
a manager of tho Court of Wards, and the 
accused wa.s convicted of an offence under s. *211 
of the Indian Penal Code for making a false 
•charge against such manager, held, that, the 
petition submitted by the accused not being a 
complaint within the moaning of s. 4. clause 
(h). Grim. Pro. Code, and there being no insti- 
'tution of criminal proceedings, the conviction 
was illegal. 109 P.L.R. 1904. 

(35) — Penal Code, ss. HU, IHH — Complaint, 
when it can form subject of charge under — 
Accused filing complaint tinder, before the dis- 
posal of original complaint against him — Con- 
vwtion under — Effect. — A complaint must be 
disposed of in one way or another, before it can 
form the subject of a ch-trge under s. 211, or, 
at tho least, the responsibility of instituting 
proceedings under s. 182 must be assumed by 
the police themselves. So. it Is not open to any 
accused person to file a complaint against his 
accusers under s. 211 before that ponding 
against himself has been disposed of. And if, 
before final orders have been passed upon the 
original complaint, a Jlagistrato accepts a com- 
plaint against the accusers under s. 211 and 
convicts them thereon, the conviction is bad 
and ought to be set aside. 3 S.L.R. 189Cr. 

(36) — Penal Code,ss. IHH, HU — Making false 
charges to police. — Where a person prefers a 
false complaint of theft before the police know- 
ing it to be false, the offence properly falls 
under s. 211 of the Penal Code and not under 
8. 182. A.W.N, 1885, 95. 

(37) — A false charge of murder made to the 

police comes under the first paragraph of s. 211, 
if no criminal nroceedings have been instituted 
thereupon. 16 A. 124. [R., 22 B. 696. *24 A 

868; Dm., 20 M. 79 = 1 Weir 189, 2 N.L.R. 
129 = 2 Cr. L. J. 240J. 

(38) — Whore a person falsely informs the 
police, not only that he had been robbed, but 
Also that a specified individual committed that 
offence, held that he was liable to be charged 
“With an offence under s. 211, I P.C., and not 
wnder s. 182, I.P.C. 7 B. 184- [R-, 22 B. 596j. 

(39) -The latter part of s. 211 is confined to 

•Wses in which criminal proceedings have been 
instituted, and it does not apply to false charges 
fflerely.^ By the earlier part of the section, the 
’distinotion is drawn between criminal proceed- 
ings instituted and false charges alone. Where 
' made a charge before the police, 

^^wh he afterwards, press before the 

J*4agi8trath, held, that the only offence he bad 
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1 committed was one under the earlier part of 
: the section. 14 C. 633. [F., 7 C.W.N. 556; 

R., 22 B. 59C; Expl. d It., 32 C. 180; Diss., 20 
I H. 79 = I Weir 189; Overruled, 17 C. 574, F.B.J . 

^ (40) A person who makes a false complaint 

to the police may be proceeded against under 
I s. 211 of tho Penal Code, and it is nob compe- 
j tent to a Magistrate to refuse to entertain the 
case on tho ground that the accused had not 
j been afforded an opportunity of proving his 
original complaint. Hat. Un. Cr. C. 524 = Cr. 

; Rg. 55 of 1890. (C C. 496, CC. 582, D.). 

I (41) Penal Code, s. HU — False charge of 
\ dacoity made to a police offeer. — There is 
nothing to limit the words “ the institution of 
criminal proceedings” to the bringing of a 
charge before a ^lagistrate or to action by tho 
( Magistrate or police against the person charged. 

I When a charge of a cognisable offence is made 
to the police against a specified person, criminal 
proceedings within the meaning of the section 
^ have been instituted just as much as if the 
charge had been made before the Magistrate. 
Where a false charge of dacoity was made 
against certain persons to a police Station 
House Officer, who referred the charge to the 
I :\Iagistrate as false and the Magistrate ordered 
the charge to be dismissed as false without 
taking any action against the accused, held, 
that the offence came under tho latter part of 
s. 211 and amounted to “institution of criminal 
proceedings.” 20 M. 79 =1 Weir 186 = 7 U, 
L.J. 16. (R.. 4Cr. L.J. 240=2 N.L.R. 119]. 

(42) — Penal Code, ss. 182, HU— False charge 
to police of cognisable ojfence — Punishment . — 
When a false charge is made to tho police of a 
cognisable offence, the offence committed by .a 
person making tho false charge falls within the 
meaning of s. 211. 5 C.W.N. 727. [R., 4 C.L. 

J. 88 = 4 Cr. L.J. 68; Con^., 32 C. ISO). 

(43) - Giving false information to the police 
that a certain person has committed a cogni- 
zable offence, punishable with death, transporta- 
tion for life or imprisonment for seven years or 
upwards, comes within the concluding part of 
s. 211 of the Code. When such an offence is 
committed, the punishment indicated in the 
latter part of s. 211 ought, generally, to be 
awarded. Having regard to the circiim- 
sUnccs of tho particular case, the Judici.al 
Commisfioner of Nagpur refused to interfere 
with the sentence that bad been passed. 2 N. 
L.R. 119 = 4 Cr. L.J. 240. 

(44) — Penal Code, s. Hll — Person answering 
questions put by police officer under s. 101, 

i C'rim. Pro. Code. — A person, who answers 
questions put to him by a police officer making 
an investigation under s, 161, Crim. Pro. Code, 
does not institute, or cause to be instituted, 
criminal proceedings within the meaning of 
s. 211, Penal- Code, nor does he thereby charge 
any person within the meaning of that section, 

1 Weir 193. 

(45) — Penal Code, s. 211 — Statement to police 
of mere auspiciot^. — Where a statement is made 
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to the police of a suspicion that a pattici^ar 
person had committed an offence, held, that 
the information to the police would not, if the 
btatement was false, amount to a false charge, 
and it would amount only to providing the , 
police with a possible clue for investigating 
the matter which they might or might not 
follow up as thev considered fit. 8 C.L.K. ISi. 
[R., 14 G. 707, F.B.]. 

(4G)— PenaZ Code, s. 211— Preferring foUe 
charge to the police—Statement of accused not 
reduced to leriting tinder s. 154, Crim, Pro. 
Code Where a person who made a false 

charge to the police by stating that certain of 
the prosecuting witnesses had stolen his goats, 
and the police officer to whom the statement 
had been made did not reduce it to writing, in 
accordance with the requirements of s. 154, 
Crim. Pro. Code, held, that the accused intend- 
ed to set the criminal law in motion against 
the persons against whom the charge was made, 
and that the fact that the statement was not 
reduced to writing in accordance with the 
requirements of s. 154, Grim. Pro. Code, did not 
prevent the statement made from being a false 
charge. 27 M. 127 = 1 Weir 192. 

(47j_Pe«aZ Code, ss. Ifi2, 211— False charge 
cf theft both to police and Magistrate.— Cases 
may arise when the conduct of a person may 
fall under both the ss. 182 and 211, I.l^ -C. 
Where the accused charged another with theft 
at a police station, and subsequently brought a 
formal charge of theft before a Rlagistrate, and, 
enquiries being held both by the police and the 
Magistrate, the charge of theft was not esta- 
blished. held that the case came both under 
s. 182 and under s. 211, T.P.C. But the accused 
distinctly brought himself within the first part 
of s. 211. I.P.G.. and showed a determination 
and persistence in his accusation which, when 
it was found to be untrue, rendered his conduct 
far too serious to be adequately met by 
prosecution under and by the punishment 
provided in s. 182, 1. P.C. A.W.N. 1886, 259. 

(48)— PenaZ Code, s- 211— False cojnplaint 
to the police — Com/iZahtf to Magistrate, if 
necessary to constitute offence under s. 211 — 
Opportunity to substantiate complaint not given 

Effect. — ^When one person complains that 

another has committed an offence, and such 
complaint is shown to have been falsely made 
with the object of injuring that other person, 
the offence falls under s. 211, and not under 
s. 182. To constitute an cadence under the 
first part of s. 211, it is not necessary that the 
complaint should have been made to a Magis- 
trate ; it *is enough if it is made to the police 
authorities, and relates to a cognizable offence, 
and action is taken thereupon by the police au- 
thorities. The fact that no opportunity was 
allowed to the accused bytheMagistrate to whom 
the accused had presented a complaint, to sub- 
stantiate the charge before he ordered the com- 
plaint to be struck off, although such a course is 
very desirable in the ends of justice, is not a 
circumstance which invalidates a commitment 
duly made f a conviction otherwise good cannot 
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be set aside on account of such omission. The 
trial before the committing Magistrate and m 
the Sessions Court offered ample opportunity to 
substantiate his complaint, and the omission 
is not one which has prejudiced the interests 
of the accused. 22 B. 896. [P*. 33 C. 1 — 10 

C.W.N. 158 = 2 C.L.J. 228] . 

(49) — I^enal Code, ss* IGi and 211 Crim, 
Pro. Code, s$. 195 and 439— Complaint to 
the huspector-General, Police — Ss. 5 and 36 of 
Act V of 1661— Investigation by District 
Superintendent of Police — Its dismissal 

' tion to prosecute— Revision. — H.D. sent to the 
Inspector-General of Police a few specific 
charges of bribery against the Sub-Inspector or 
! Police and asked for investigation. — The Ins- 
, pector-General, who is a Magistrate under s. 5 
of Act V of 1861 and is empowered by s. 36 of 
' the Act to enquire into and determine as a 
1 Magistrate any charge against a police officer 
above the rank of a constable, ordered the 
i District Superintendent of Police toinvcstigate, 

I and that officer forwarded the result of his in* 

; vostigation to the District ^lagistratc. Held, 
i that a false charge of an offence, preferred to a 
' person empowered to order investigation by 
the police, though not followed by further 
I proceedings in any Court, brings the matter o 
I the charge within the 1st Part of s. 211 , I- 
^ 9 P.W.R. Cr. 1908 = 7 Cr. L.J. 291. 

(50) — Penal Code, s. 211— False charge- 

jurisdiction of Magistrate— Commitment to- 

Court of Sessions.— Where the offence consists 
in the giving of false information to the pcliw, 

I and the case does not go further than a police 
enquirv, the offence falls within the first para- 
graph of s. 211, Penal Code. Where the llagis- 
1 trate commits the accused for trial to the Court 
. of Sessions, only on the ground that the offence 
i charged falls within the second paragragh oi 
that section, and does not say that the fine or 
sentence which he can impose will not he ade- 
quate to meet the ends of justice, the commit- 
ment is bad in law. 6 A. L.J. 989. 

i (51)— PenaZ Code, s. 211-Ss. I6l, 162, Crim, 

Pro* Code — Statement under s. 162, not form- 
t ing basis of prosecMiian for false charge— To 
I whom false charge must be made.— Wh^ a 
I statement is made under s. 162, Crim. Pro. 

Code, in answer to questions put by a 
' officer making an investigation under s. lol, 
Crim. Pro. Code, such statement cannot be 
made the basis of a prosecution foranoffenw 
under s. 211, I. P.C. False charge must be 
made to a Court or to an officer who has powers 
to investigate and sent up for trial. Accusing 
a person of the commission of an offence or 
giving information ag.ainst him to a person 
other than an official cannot be treated * 
charge under s. 211, I.P.C. A vill^e mnnsiff 
has no power to make any investigation in 
of dacoity. When a village mnnsiff. on infor- 
mation of an alleged dftcoity given to bim» 
sends a report to the police, who, on investi^* 
tion. reject it as false, the informant cannot^ 
held to have instituted any criminal proceed- 
ings under s, 211, I.P.C., nor can he be said 
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to have made any false charge within the 
meaning of that section. 31 M. 506 = 9 Cr. L. 
J. 77 = 18 M.L.J. 573. 

(52) — Penal Code, ss. ‘ill, 1S3 — False charge 
— iristitulion of criminal proceedintfs — Whether 
statement before Village Magistrate is a 
charge" — Crim. Pro. Code {Act V of lb98), 
s$. 4^, 154, 157, 161, lOi and Jifl.—S, the ac- 
cused, made a statement before the Village 
Magistrate that certain persons committed 
dacoity in his house. It was reduced into 
writing by the V’’iUagc Magistrate, who submit- 
ted the statement with a report of his awn to 
the Sub-Magistrate, and sent another to the 
Station-House officer requesting him to enquire 
into the case. The police ri^ferred the charge 
ns false, and the Sub-Mugistrato agreeing with 
the police struck the case off the file. The 
accused was charged under s. 211, I.P.C., for 
instituting false criminal proceedings or a false 
charge in regard to the information or a 
complaint of d.acoity which he laid before the 
Village Magistrate, and committed to the 
Sessions. The question was whether the facts 
alleged amounted to an cffence under s. 211, 
I.P.C. Held (Per Denson and Munro, JJ., San- 
haran Nair, J.. dissenting), that the commit- 
ment was right. The complaint to the 
Village Magistrate was a “charge” of dacoity 
and was also the institution of criminal 
proceedings against the persons named, within 
the meaning of s. 211, I.P.C. A “ false charge” 
in s. 211 must not he understood in any 
restricted or technical sense, but in its ordi- 
nary meaning of a false accusation made to 
any authority bound by law to investigate it 
or to take slops in regard to it with a view to 
investigation of other proceedings ; and the 
institution of criminal proceeding includes 
the setting of the criminal law in motion. 
Under s. 45, Crim. Pro. Code, the Village 
Magistrate is bound to “ forthwith com- 
municate to the nearest ^lagistratc or officer in 
charge of the police station, whichever is the 
nearer, any information which he may obtain 
respecting ” certain grave offences. When a 
person gives information or makes hi.s complaint 
to the Village Magistrate, ho sots the criminal 
law in motion, just a? effectually as an infor- 
mation given under s. 154, Crim. Pro. Code, 
ora complaint made under s. 191, Grim. Pro. 
Code, for the village headman is bound by law 
to pass on the information or complaint to those 
officers. Obiter . — If a man makes a complaint 
to one of the persons having a legal obligation 
under s. 45, Crim. Pro. Code, to report to the 
police or Magistrate, and does this with the 
intention of setting the criminal law in motion, 
he will come not only within the terms of 
s. 2H, I.p.c., but within the mischief which 
the law desired to meet. Per Sankaran Nair, J. 
{contra) : — The commitment must be quashed. 
The Village Magistrate, and not the accused, 
having been the first informant of the Station- 
House Officer, and the information being in 
writing, the statement taken from the accused 
cannot be regarded as one legally made under 
B. 164, but was one really made under ss. 161 
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and 162, Crim. Pro. Code. To hold that it is 
a statement under a. 1.54 would bo to deny the 
protection afforded by law to a person making a 
statement to the police under ss. 101, 162, 
Crim. Pro, Code. The statement before the 
Village JIagistrate does not come within s. 211, 
I.P.C. A false charge made to a person who has 
no magisterial or police authority does not 
come within s. 211. I.P.C. The’ statement 
before the Village Magistrate is not the first 
step in a proceeding, which in the ordinary 
course will result in a conviction of the accused. 
The Village Magistrate cannot enquire into the 
case, caunot place the accused before a Magis- 
trate for trial, and cai»not do anything to the 
prejudice of the accused on that statement. 
A criminal proceeding can be instituted only' 
in the King's Court or before any person ap- 
pointed by the King for that purpose, and the 
person.s named in s, 45, Crim. Pro. Code, are 
not constituted authorities before whom 
criminal proceeding may be insrituted. for the 
solo reason that they have to communicate any 
information they might receive about the 
offence. (It was admitted that the facts will 
constitute an offence under s. 182. I.P.C.). 5 
H.L.X. 269, F.B. =9 Cr. L.J. 170 = 32 M. 258. 

(53) — Penal Code, ss. 182 and 211 — False 
charge of theft to Village Magistrate. — A false 
charge of theft of a tree made to a Village 
Magistrate is an offence undar s. 182, though, 
it docs not amount to an offence under s. 211, 
Penal Code, inasmuch as the Magisterial 
powers of a Village Magistrate are confined to 
the case of petty thefts only. 1 Weir 122. 

(54) — Penal Code, ss. 182 and 211 — False 
charge to police for self-protection — Offence iimler 
s. 211, if triable by Secotui Class Magistrate — 
Procedure. — A man is presumed in law to intend 
the ordinary and natural consequences of his 
acts, and when he falsely charges another 
before the police with the commi.ssion of an 
offence, knowing the charge to be false, there 
can bo no doubt but that he is guilty of an 
offence punishable both under s. 182 and s. 211, 
Penal Code, oven though his primary object 
may have been to protect himself than to injur© 
th« persons falsely charged. An offence under 
s. 211, Penal Code, is not triable by a Second 
Class Magistrate. He Khould, -therefore, for- 
ward the complaint to .a Magistrate having 
jurisdiction. 1 Weir 120- 

(55) — Penal Code, s. '411 — False charge — 
Report of police officer — Enquiry. — Where a 
state of ficts is brought to the notice of a 
Magistrate by a police report, which affords 
ground for supposing that an offence has been 
committed under s. 211 of the Penal Code, ho 
has jurisdiction to enquire into or try the charge 
himself, or send it for eoquiry or trial to one of 
his subordinates. 14 C. 707* F.B. 

(56) — PenalCode, s. 211 — False chargesmade 
topolice—Inatitnlionof criminal proceedings , — A 
man, setting the criminal law in motion by 
making a false charge to the police of a 
cognisable offence institutes criminal proceed- 
ings within the meaning of s. 211 of the Penal 
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Code and, if the otoce fall within the descrip- 
tion iD the le,tter piirt of the section he is 
liable to the punishment there provider!. 17 
r ^74 IF 20 M. 70 = 1 Wcir 189, SC.W.r^. 
727 2 N L:R 119; K., 19 B. 51. 22 B. 596; 
Dm 32 C. 180, Diss. ; 10 A. 124J. 

(57)-reH«/ Code, ss. 182, 21J-Charge of 
unnatural offence to police and 

a Magistrate— Discharge— I rosecutwn under 
212.— Where a person preferred to the police a 
charge of an unnatural offence and subsequently 

preferred the same charge to a 

inquired into tbo case and discharged the 

person complained against, 

the complainant should be under s. 211 and 

not under s. 1S2 of the Penal Code, A.W.N. 
1882, 178. 

/58)-Pcu«/ Code, s. 211-Charge before 

volice reported false— Petition to Magistrate 
^m^gning the police reporl-Magistrate's order 
to ^mplJnant to show cause agmnst 

Hon under the section, legality P°l>“' 

after the investigation of a charge, under 
s. 430, I- P. c . laid before them by peti- 
tioner, reported the same to be false. Pe-itioner 
then presented a petition to the Sub- Divisional 
Magistrate, impugning the police >^epm:t 
oraying for trial of the persons charged. 
Without examining the petitioner and disposing 
of his complaint, the Magistrate directed him 
to show cause why he should not be Prosecuted 
under s. ‘211. 1.P.C., and, in result, ordered his 
prosecution. Held, that the petition Presented 
t^o the T^Eagistrate was a complaint and must 
have been dealt with as such before a prosecu- 
tion under s. 211 of the I.P.C., could be 
instituted against petitioner and that the 
order for his prosecution under the section was. 
therefore, bad and should be sot aside. 33 C. 

1 = 10 C.W.N. 158 =2 G.L.J. 228. 


(69)— Cnwi. Pro. Code (1872), ss. 146, 147 — 
P^al Code, s. 211— Prosecution for preferring 
a false charge.— Where a Magistrate dismissed 
a ^mplaint as false, after examining the com- 
plainant and after directing an enquiry by the 
police and, under s. 471, Grim. Pro. Code 
(187-2) after making a preliminary enquiry, com- 
mitted him to the Sessions on charges of an 
offence under s. 211. I.P.C., held, that there 
was nothing illegal in the procedure of the 
Magistrate, as there was nothing in law which 
required that a complainant should have an 
opportunity of substantiating bis complaint, j 
by being allowed to produce evidence before the : 
Magistrate, before the latter could take steps j 
against him under s. 471. Grim. Pro. Code. 4 | 
A. 182. [ii.. 14C. 707, F.B.] i 

jgO) — Crim. Pro. Code (1872), s. 471 — Dismis- \ 
sal of complaint — Order for prosecution under 1 
s. 211, I.P.C., without preliminary enquiry . — 
Where a Magistr.\te ordered a prosecution fora 
false complaint, after dismissal of the com* 
plaint under s. 471, Crim. Pro. Code, but took j 
upon himself to direct the institution of a pro* ' 
secutiop acting under s. 471, without maUng 
guoh preliminary enquiry as might be necessary. 


False Charge— continued. 

held, that he was bound to give the complain* 
ant an opportunity of showing that there were 
no grounds for instituting such a prosecution. 

2 C.L.R. 315. [D.. 7 C- 208]. 

(61) -PcHrt? Code, S. 182— Prosecution under 
the section, on rejection of complaint with refer- 
ence to police report — Prosecution by xoho^nto 
be instituted.— Where a complaint made to a 
police officer was reported by him to the 
Magistrate to be false, and tbo Magistrate 
iected the complaint with reference to the 
police report, and afterwards, the accused, on 
the sanction of the police officer concern^, 
prosecuted the complainant under s. 182. held, 
that his conviction was wrong, because the 
Magistrate ought to h.ive sifted, foe himself, 
the original complaint, before the complainant 
was prosecuted. The application of s. 182 and 
the institution of prosecution for offends 
under that section arc limited to the public 
servant against whom the offence has been 
committed or his official superior. The Provi- 
sions ofs. 182 should not be enforced at tbe 
instance of private persons. 5 A. 36. lOuer- 
riiled, 8 A. 382 ; Diss., 13 C. 270] . 

(62) — Penaf Code, ss. 182. 211-Complaini 
to Magistrate — Prosecution of complainant for 

\ preferring false charge before disposal of com- 
plaint. — Where a woman, who made a ooni- 
' plaint of rape to the police, was prosecuted 
under s. 182. I.P.C., on the police having 
reported the charge to be false, and, m tne 
meantime, the woman repeated the complaint 
before the Magistrate, held, that the Magis- 
trate should have stopped the proceedings 
, against her under s. 182, until her complamt 
to him had been disposed of, and that her 
conviction should, therefore, be sec aside, o 
' A. 387. [R..14C. 707.] 

(63) — Crim. Pro. Code (1882), s. i5.5--Sa»c- 

tion to prosecute— Complaint thrownout— Oppor- 
tunity to complainant to prove his case.— Sanc- 
tion 'under s. 195 should not be given, until 
the complainant has teen afforded an oj^or- 
tunity of proving his case, which has been 
thrown out merely on the leport of the police. 
8 A 38. [F.. A.W.N. 1907. 263 = 6 Cr. L. J. 

340; R.. 14 C. 707. F.B.. A.W.N. 1907, 195 = 4 
A.L.J. 471=29 A. 587=6 Cr. L.J. ^‘2. A.W.N* 
1907. 238 = 6 Cr. L.J. 396 = 30 A. ^2 = 4 A.L^. 
790; Dm..2P.R. 1907 Cr. = 18 P-W R. 1907 
Cr. 49 P.L.R. 1907 = 5 Cr L.J. 491 = 6 Cr. L.J. 
2531. 


(64) — Pena/ Code, ss. 182. j^lJ—ProsMution 

bp private person— -Crim. Proi Code (i o ), 
s. 195— Specific false charge.— A prosecution 
under s. 182, I.P.C.. may be instituted by a 
private person, provided that he first obtains 
the sanction of the public officer to whom the 
false information was given or of his officim 
superior. Where a specific false charge w 
made, the proper section for proceedings to 
adopted under, is s. 21 1. 8 A. 382. 

(65) — Pena/ Code, s. 211—OpporiunityJo 
prove complaint— Commitment . — ^The fact 

the accas^ had no opportunity givan to hin# 
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False Charge— continxied. 

to substantiate the complaint he made, is not 
a bar to his commitment for trial under s. 211 
of the Penal Code. A.W.N. 1882. (1 A. 497, 
1 M.H.C. 30. R), 

(66) — Cominityncnt for false charge, tinder 

s. 211 of the Penal Code on police report — 
Legality. — A commitment for trial for false 
charge (s. 211 of the Penal Code) is sustain- 
able, though based on a police report, the 
complaint by the accused not having boon 
judicially enquired into. 6 C. 582 = 8 C.L.R. 
256. [R., Rat. Uu. Or. C. 524. 2S B- 220 ; 

Cons., 14 C. 707J. 

(67) — Penal Code, s. 211 — Accused charging 
another with assault — Offence of abetment of 
assault established — False charge, conviction 
for, maintainability of. — The accused charged 
another with having assaulted him and knocked 
out his tooth. The accused was charged under 
s. 211, T.P.C., after the dismissal of this com- 
plaint. The Judge found that, although the 
person charged with assaulting him did not 
himself assault the accused, he had instigated 
his scrv.ants to do so, aud was present at the 
occurrence. Held that, under the circumstan- 
ces, the complaint brought by the accused 
could not be said to have been f ilse. A.W.N. 
1883, 39. 

(68) — Penal Code, s. 211 — Plea of guilty — 
jldmwsion of false charge without admission of 
malicious intent. — The accused wore convicted, 
without trial, as on a plea of guilty, of an 
offence punishable under s. 21 1. I.P.C. When 
called on to plead in the Sessions Court, she 
said : — “ I admit presenting the petition, and 
even that it is untrue, but I did so under the 
influence of “ certain persons,” or, words to 
that effect.” Held, that this was not a plea of a 
guilty of the offence defined in the section. The 
woman should have been tried on the ques- 
tions whether her intention in presenting the 
petition was malicious, or to obtain an enquiry 
in good faith into circumstances which she 
;then believed to require enquiry ; whether, 
when she moved the Magistrate, she knew tb.at 
the charge she made was false, and that there 
was no just or lawful ground for such proceed- 
ing or charge or whether she was misled or in- 
fluenced by other people into a 6 oh '1 fide, 
though erroneous, belief on these subjects. 

A.W.N. 1886, 66 . 

(69) — Penal Code, s. 211 — Statement at trial 
"by prisoner — Record of plea— Grim. Pro. Code 
{Act X of 1872), s. 237 — Essential for offence 
under s. 211. — A conviction for false charge 
under 8 . 211 of the Penal Code, based on the 
statement at the trial by the prisoner that he 
coade the false complaint unthinkingly, there 
•being no record of tbc prisoner’s plea as requir- 
ed by 8 . 237 of the Crim. Pro. Code, nor a 
compliance with other requirements, is bad. 
.The prisoner's statement does not amount to a 
.'plea of guilty. Moreover, the intention to in- 
jure.another is essential for an offence under 
fl. 211, I.P.O, 7 C. 96=8 C.L.R. 47U [AppL, 
llOM, 232 = 2 Weir 188, P.B.j. 
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I False Charge— continued. 

(70) — Separate coni'ictions under s. 182, 

\ Penal Code, for one false statement — Illegality . 
; — Where an accused person was charged with 
having given a false inform ition to a public 
' servant, in which ho mentioned the names of 
I two persons, in whose houses ho informed that 
I stolon property would bo found, held, the 
statement being one, be could be eliargcd only 
with having anade one false statement and 
could not be tried for and convicted of two 
distinct offences under s. 182 of the Penal 
Code. 13 C. 270. 


(71) — Penal Code, ss. 182 and 211 — Prosccu- 
lion for false charge to police — Criui. Pro, Code 
(L8U8), s. 195 — 6’n«cfio)i to prosecute- — A prose- 
cution for a false charge may bo under s. 182 
or s. 211. If the faUe charge is of a serious 
offence, the proper course is to proceed under 

i s. 211 ; otherwise, it is enough if the sanction 
I be for the prosecution for an offence under 
I s. 182. 32 C. 180. [F., 4 C.L.J. 88j. 

(72) — Penal Code, s. 211 — Prosecution for 
false complaint before the examination of all 
witnesses for complainant — Validity. — An order 
for the prosecution of the complainant before 
the examination of all the witnesses cited bv him, 
is bad in law. 2 C.L.R. 389. (D., 7 C.' 208J. 


I 

I 

( 


(73) — Crim. Pro. Code, s. 476 — Order for 
prosecution — Indian Penal Code, s.2il — False 
charge, laying of — Charge laid before thepolice 
—"Police report, directing charge as false — 
Judicial inquiry, order directing — Procedure . — 
A criminal proceeding w.as instituted by a 
person before the police who reported the ease 
to be false, and. the matter coming on before a 
Migi.strate empowered to dispose of police re- 
ports, he made an order making over the case 
to another Magistrate, for judicial inquiry. 
This Magistrate, after holding a judicial inquiry 
as directed, submitted a report, upon which the 
other Magistrate made an order to the following 
effect, viz : — ” The complainant’s charge has 
been established to bo false and hence no 
process shall be issued against the accused and 
the complainant shill be proceeded against 
under s. 211, Indian Penal Code aud. upon 
pro.secution, the complainant was convicted 
under s. 211 of the Penal Code ; Held, that 
the offence of instituting a false compliint, not 
having been committed before the Magistrate 
who ordered the prosecution of the petitioner, 
or brought to his notice in the course of 
judicial proceeding.s, the prosecution of the 
petitioner was bad and contrary to law and the 
proceedings must bo quashed. Held, also, 
that the proper course, in such a case, should 
have been to direct the police to lodge a com- 
plaint- 7 C.L.J. 371 = 7 Cp. L.J. 338. 


{14)— Proof — Penal Code, s. 211. — Where the 
accused informed the police that ho had been 
informed, by certiin residents of tho village, 
that there was a suspicion that the complainant 
had committed au offence, and there was no 
proof that the accused was on inimical terms 
with the complainant, held, that the acccuscd 
was not guilty under s. 211, I.P.C. 12 P.R. 
1905 Cr. 
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False Charge— continued. 

( 75 ) — To establish an offence under s. 211 , 

I P C. it must be affirmatively proved that the 
accused had falsely charged and that there 
was no just or lawful ground for such charge. 

A conviction cannot be made by a tefetence to 
the record of a former case. *6 F.K. l»UU or. 

( 75 ) — To establish an offence under s. 211 , 

T P.C it must be proved that the accused had 

falsely’ cliarged the complainant, without any 

just or lawful grounds for that charge. l!.vi- 
dence of the actual falsity of the charge reck- 
lessness in acting upon information 
testing it or scrutinismg its 
motive may also oe adduced. 29 P-R. 1894 Or. 

|77)-Qa<ere.-Whether the provisions of 
211 I P.C., as to the institution of criminal 

1884 and 3 P.R- 1883. Cr. /2). 

i'jSi— Penal Code,s. •^ll-Institutionof crimi- 
nal proceedings.-Whece a false charge before a 
Magistrate is merely sent for police enquiry. 
witLut the taking of any further 
in any Court, the false charge does not come 
^rifKln the second clause of s. 211, I.F.O. » 

P.R. 1888 Cr. (IV P-R- 
Diss), 

( 79 ) — Piosectdion, u'hen to he instituted— ■ 
Penal Code, s- ^11. Magistrate should not 
issue process or sanction a prosecution without 
ascertaining whether the charge instituted by 
the aceused h..cl terminated in a regular 
manner, although all the evidence offered by 
the accused has not been accepted by the 
Magistrate. A Magistrate, if he has taken 
action inadvertently, should stay proceedings 
in order to give the accused the opportunity ne 
desires. 28 P.R. 1886 Cr. 

( 00 ) — Qist of the offence - Penal Code, s. 2IL 

To constitute an offence under the section, it 

is necessary to show not merely that the 
criminal proceedings against the complainant 
have failed, but that the charge was m fact 
false and that the accused brought it with the 
knowledge that there was no just or lawful 
ground for the charge, and with the intention 
to injure the complaioAnb, 1 P-R. 1886 Cr. 

(QD— False charge of murder—Penal Code, 
g 2 li-— Where the accused made a false charge 
of murder against the complainant at a police 
station, and set the police in motion on that 
charge, although the police, after enquiry, 
found the charge to be false, held, that the 
accused was guilty under s. 211, I.P.C., and 
that as the false charge was one of murder, he 
WAS Dunishable under the latter part of the 
Tection, 17 P R. 1884 Cr, {Diss., 3 P.R. 
1888 ; B., 26 P.R. 1888 Cr.) 

(32) Penal Code,S‘211—Oist of the offen ^. — 

To constitute the offence of “ falsely charging a 
person with having committed an offence,” 
under s. 211, 1.P.C., something more is neces- 
sary than to falsely impnte against a person 
that he has committed the offence. The charge 


False Charge— continued. 

contemplated in the section means a charge 
made in order to the institution of criminal pro- 
ceedings. 14 P.R. 1879 Cr. 

(83) — False charge— Penal Code, s. 211.— 
Where, on the accused representing to the police 
that a burglary had been committed and that ho 
suspected the complainant, the complainant s 
premises were searched and some property be- 
longing to the accused was found there, but the 
Magistrate discharged the complainant, holding 
that the accused had placed the property where 
it was discovered, held, that these facts were 
sufficient to convict the accused under s. 211 , 

I.P.C. 14 P.R. 1872 Cr. 

(84) — Police offi.cers liable to he convicted for, 
— S. 211 of the Penal Code is not limited in ita 
application to private individuals alone. A 
police-officer, who maliciously commences cri- 
minal proceedings against any per.son or charg^ 
such person with an offence or causes him to be 
charged falsely, not only commits the offence 
under s. 211 but commits it in a very aggra- 
vated manner. 11 W.R. Cr. 2. 

(85) — Complaint to police is instituting a cri- 
minal proceeding. — Preferring a complaint to 
the police in respect of an offence which they 
are competent to deal with and thereby setting 

I the police in motion is instituting a criminal 
' proceeding within the me.ining of s. 211 of the 
Penal Code, 5 W.R. Cr. 32. 

[ ( 35 ) — Charge made to police — Is instituting a 

. criminal proceeding — ss. 182 and 2ll distingux- 
shed,—S. 182 clearly refers to informations 
of which that given in ill. ( 6 ) is an in- 
stance. S. 211 on the other hand clearly applies 
to the present case {viz.) of a person who. wi 
intent to cause injury to another person, insti- 
tutes a criminal proceeding against that person 
on a false charge of an offence punishable wit 
death, namely, of having caused the death of a 
child by poisoning it, knowing that there is n 
just or lawful ground for such a proceeding. 

8 W.R. Cr. 67. 

( 37 ) — Statement to a police o^er &.V 
interested or having ojfficial responsibility 
application for search of the house Offence / 
falsecharge. — If a man, especially one mtecestea 
in the matter, or having a certain official res- 
ponsibility, says to a police officer, A 
that X has committed a certain offence, and d 
and C confirm the statement, and I according- 
ly suspect X ” and follows that statement by 
an application to have X's house s^rch^, J 
has in truth preferred a charge against X. 

.R. Cr* 9. 

(83)_C;,arffe on insujfficient grounds.-^i « 
nob enough for a charge under s. 211 , 

Code, that a person to whom a wrong has 
done, or who conceives that a wrong has 
done to him makes a charge or complaint . 
evidence, or a statement which is not or , 
not to be sufficient to satUfy a reasonable m\na. 
However rashly he may act in receiving a 
believing sach statement, if in fact and tna » 
he does not know, at the time he . . 

complaint, that there are no jnst and la 
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False Charge — continued. 

grounds for making the complaint, he cannot 
be convicted of making a false charge under the 
above section. 6 W.R. Cr. 15. 

(89) — Accused bunivig /us own house and 
viaking a false charge against the complainant — 
Separate convictions under ss. 193 and 211, 
Penal Code, illegal — Where a man burns his 
own house and charges another with the o0ence 
of doing so, he should be convicted and sen- 
tenced under s. 211 (and not under s. 195) of 
the Penal Code. Separate convictions under 
s. 195 and under s. 211, Penal Code, are 
illegal where the first offence is committed only 
in furtherance of the second. (r*i2.) for being 
used as evidence in the faLo complaint which 
the accused brought against the complainant. 
8 W.R.Cf. 65. 

(90) — S, 211, Venal Code, cax)able of being 
split up into two separate offences— Prisoner 
not justifying himself in the Jirst instance before 
prosecution makes out a distinct case against 
him — Facts consistent with guilt as well as 
innocence — Presumption of innocence - Deposi- 
tion in a former case releiwnt only to contradict 
— In summing up, Judge to avoid all unneces- 
sary discussion and argument — Judge to point 
out weakness of case — Whole diary, not mere 
extracts, to be admitted in evidence. — Under s. 
211, Penal Code, instituting a criminal proceed- 
ing may be treated as an offence in itself, 
apart from “ falsely charging” a person with 
having committed an offence. Where a person 
is put on his trial, as for a criminal offence, it 
is for the prosecution to make out a distinct 
case against him, not for the prisoner in the 
first instance to justify himself and show that 
he had just and lawful grounds. Where the 
facts are as consistent with the prisoner's in- 
nocence as with his guilt, inuocence must be 
presumed. The depositions of a witness in a 
former case are not evidence in a subsequent 
case except when, at the trial in the subsequent 
case, the witness was expressly exaiiiiuedastohis 
formerdeposition and it was put in to contradict 
him. Judges in charging juries should avoid all 
extraneous and unnecessary discussion and 
argument, and should confine themselves as 
directed by s. 379, Grim. Pro. Code (1861), to 
a mere summing up of the evidence on both 
sides, showing how the law applies to it. He 
should also point out to the jury the e.xtra- 
ordinary weakness of the case as presented to 
them by the prosecution, and the fact that so 
many of the witnesses who ought to have 
been called wore not called. When certain 
portions of a police diary are admitted in 
syidcnce against the prisoner, he has a perfect 
right to place before the jury any other portions 
which explain those which weroadmitted. The 
whole diary aud not mere extract.s or garbled 
portions of it must bo used. 8 W.R; Cr. 87. 

(91) — Penal Code, s. 211 — Knowledge by 
oxkmsed of offence — To establish a charge under 
s* 211 of the Penal Code, it is necessary to show 
that the accused knew or had reason to believe 
that an offence had been committed. 1 Ind. 
dur. O.S. 123. 


False Charge — continued. 

(92/ — Penal Code, $. 211 — False charge of 
refusal to give stamped receipt for money paid. 
— Where a person preferred a false charge 
against another of refusing to give him a 
stamped receipt for money paid to him, held 
\ that the act of the accused did not fall under 
s. 211, I.P.C., as there was no charge of auy 
offence. 1 B.H.C. 92. 

(93) — Penal Code, .-Ic^ XLV of ItsGO, s. 211 — 
Proof of information acted upon. — In a case 
under s. 211 for preferring a false charge with 
knowledge of its falsity, the Judge should be 
sati«fied not only that the facts, on being in- 
formed of which the accused preferred the 
charge, were false, but also that he did nob 
believe the information or knew it to be false. 
3 B.H.C. Cr. 16. [R., 22 B. 596]. 

i 

' (di)— Charge of the/t reported false— In.ditu- 

tion of proceedings under s. 211 — Subsequent 
renewal of charge — Conviction with decision on 
the charge — Proper procedure. — A charge of theft 
. made by the appellant before the police having 
been reported to be false, the Jlagistrate insti- 
tuted proceedings under s. 211, Penal Code. 
Immediately after, the appellant appeared 
before the Court and renewed the charge. The 
Magistrate, without passing any judicial deci- 
sion thereon, convicted him. Held, on appeal, 
that the Magistrate's procedure was wrong and 
that the proper procedure under the circum- 
stances of the case was, first to enquire into the 
charge of theft and pass orders thereon before 
proceeding to enquire into the offence of false 
charge. 16 W.R. Cr. 67. 

(95) — Actual information made at f/icthaiinah 
to be given in evidence and form part of the 
record — Trial not invalidated if prisoner not 
materially prejudiced — Where the charge i- one 
of instituting a false charge of an offeuc-e with 
intent to injure the actual information or 
charge which the prisoner made at the thannah 
ought to be given in evidence and made part 
of the sessio.ns record. A trial is not vitiated 
by this short-coming if the prisoner is not 
materially prejudiced thereby. 23 W.R. Cr. 32. 

(96) — Penal Code, s. 211 — Conviction under 
the section — Nature of false charge to be men- 
tioned in finding and calendar. — A. Magistrate, 
in convicting a person under s. 211, I.P.C., for 
preferring a false charge, should state the 
nature of the false charge in the finding and 
enter it in the calendar. 1 B.H.C. 87. t/2., 22 
B. 596). 

(97) — Procedure before framing charge. — The 
procedure before framing a charge, under 8.211 
of the Penal Code, of the offence of making a 
false charge with intent to injure considered. 

8 B.L.R. App. 11. 16 W.R. Cr. 44. 

See ABETMENT, 9 B.L.R. App. 16 and 18 
W.R. Cr. 28. 

Compensation, 7 Bom. L.R. 998 = 3 
Or. L.J. 88, 10 Bom. L.R. 1056 = 9 Cr. L.J. 
186. 
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False Charge — concluded. 

Order for prosecution of complainant for 

making false charge— Necessity for examina- 
tion and dismissal of complaint— See COM- 
PLAINT, 27 C. 921. 

See Compounding Offence, ii C. 79. 

See Conviction, 4 C.L.R. 333. 

Threat to bring false charge— CRIMI- 
NAL INTIMIDATION, 1 Weir 623. 

See GRIM. PRO. CODE {1898), s. 198, Colm. 
Dig. Ct. 28 of 1875. 

See CriM. Pro. code (1398), s. 203, 4 C.L. 


R. 413. 

See SANXTION to PROSECUTE. 7 C. = S 
C Tj R 2G7 6 C. 584 = 8 C.L.R- 265, 3 C.W. 
N 33 S. Un.Cr. C. 704. 

Cr.=9Cr.L.J. 152--37 P-L.R. 1909 = llnd. 

Cas. 93. 


False Complaint. 

See false Charge. 

(D— False prosecution story, effect o/.^li 
the prosecution story* taken as a whole, 
the accused is entitled to an acquittal, b u.w. 

N. 380. 

{ 2 )-Crim. Pro. Code {2372), s. 209 {s. 250 
of the Code of 1398)— False Complaint, whether 
vexatious-— A. false complaint is also a vexa- 
tious complaint. 2 Weir 313- 
See COMPENSATION, 13 C. 304. 

See COMPLAINT, 3N.W.P. 272. 


—Compensation, when can be awarded for — 
“False” and “ frivolous ” and “vexatious” 
complaint— See CRIM. PRO. CODE (1898), 
s. 250, 28 C. 251. 

Preferring — Dismissal of complaint — Order 

for compensation, validity of— See DISMISSAL 
OF COMPLAINT, 28 C. 251. 


False Defence. 


Duty of Court.— Although a false defence 
necessarily aSects the credit to be attached to 
the accused’s case, the Court is not saved the 
trouble of weighing the evidence and of arriv- 
ing at a right conclusion. 22 P R 1863 Cr. 

False alibi. — A false defence of although 

not sufficient evidence of the accused’s guilty, 
may add probability to the suspicion of guilty. 

87 P.R. 1866 Cr. 


False Document. 


See FORGERY. 

See PENAL CODE, ss. 464 to 467. 


( 1 ) — Penal Code, s. 464 — When false descrip- 
tion trould make document a forgery. — It would 
be going too far to hold that, whenever the exe- 
cutant of a document attaches a false descrip- 
tion to his name, he comes within the purview 
of s. 464, X.P.C. But a false description may 
^ake a document a forgery, when it is found 
that the accused, by giving such a false descrip- 
tion, intended to make out or wanted it to be 
believed that it was not he that was executing 
the doooment, but a fictitious person. 4 H.L.T. 
463 Gp. 


False Document — concluded. 

{2)— Penal Code, ss. 463, 47 1 -False docu- 
ment prepared with the object of securing a 
situation.— A\oxig with an application for em- 
ployment in the police force, the accused 
duced two certificates, known to him to be 
false. One of them was a wholly fabricat^ 
document, whilst the other was altered by 
several additions made subsequent to the issue 
of the certificate. Held that the accused was 
punishable under s. 471, I.P.C., for using a 
forged document. 22 B. 768. 

{Z)— Penal Code, s. 464— '' False documentj^ 
what constitutes. — The making of a document, 
untrue in certain particulars, is not, neces-iarily, 
the making of a false document within the 
meaning of the Code. To constitute such a 
document a false document, it must be shown 
that it was made with such an intention as is 
implied in the term “ fraudulently ” or in the 
term “dishonestly.” A mere intention to 
deceive is not sufficient. 1 Weif 542. 

See CHARGE, 6 W. R. Cr. 20. 

False Entry. 

See FORGERY. 

Penal Code, s. 477-A—' Fraudulently,** 
meaning of — False entries made for concealing 
fraud previously committed. — Certain sums of 
money were received into a Munsiff’s Court for 
payment into Government treasury but they 
were never paid. The accused, an accountant 
in the ^lunsiff’s Court, did not enter 
sums in the Chalan Register. But after the 
commencement of an inquiry into the matter, 
he, for the purpose of concealing the non-pay- 
ment. made false entries in the Chalan 
Register showing that these sums had been 
paid to the credit of the Collector. Held, Pet 
GEIDT, J. — That inasmuch as the accused, in 
making the false entries, was in reality further- 
ing the fraud which bad been committed upon 
the Government, he acted fraudulently 
was. therefore, guiltv under s. 477 A, I. P C. 
Per Woodroffe. J.— That even if the inten- 
tion with which the false entries were made 
; was to conceal a fraudulent or dishonest act 
previously committed, the intention would w 
to defraud and the case would fall within 
3 . 477-A of the I. P C. 12 C.W.M. 581=7 Cp. 
L.J. 378=35 C. 450. 

False Evidence. 

See False statement. 

See Penal Code, ss. 191 to 200. 

See Per.tury. 

{l)-~Penal Cede. ss. 191-193— Offence of 
giving false evidence — Witness, not sioo^ or 
affimned. — The offence of giving false evidence 
may be committed, although the person gi^^a 
evidence has been neither sworn nor affirmed- 

19 C. 355. 

{2)-~Penal Code, a.291-False oerijit^Ji^ 
in a written slatentent — Civ, Pro. Code {laoJfh 
ss. SI, 151.— A person filing a written sUtemen* 
is bound by law to state the truth, and i« 
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makes a statement which is false to his know- 
ledge or belief, or which he believes not to bo 
true, he is guilty of giving false evidence within 
the moaning of s. 191 of the Penal Code. 6 A. 
€26. [J^., 1 Weir 174 ; cited, 27 P.R. 1894 Cr.J . 

(3) — Penaf Code, ss. 193 nnd 199 — False 
statenu)it5 in a written statement by defendant. 
— A written st-itement is not a declaration, 
within the meaning of s. 199. Penal Code, 
which a Court of Justice or anv public servant 
or any other person is bound or authorised by 
law to receive as evidence of any fact. There- 
fore, a defendant, who makes a false statement 
in his written statement, is not liable to be 
convicted under s. 199. but might be convicted 
of giving false evidence under s. 193, Penal 
Code. 1 Weir 154. 

(4) — A defendant, being bound to verify his 
written statement, is bound to make a true 
statement, and, therefore, if he makes a 
statement which he knows to bo false, be is 
punishable for giving false evidence within the 
meaning of s. 191, Penal Code. 1 Weir 174. 

(5) — Proof of intention. — In order to support 
a charge of giving false evidence, it is not 
necessary that there should be proof of corrupt 
intention. It is sufficient that there is proof 
of intention and, if the statement was fal.se 
and known to the accused to be false, it may 
be presumed that in making it the accused in- 
tentionally gave false evidence. 3 N.W.P. 133. 

(6) — Penal Code, s- 191 — Charge not to be 

based on statement not containing the substance 
of all that witness said. — A charge of perjury 
should not be based upon a statement which 
does not contain the substance of all that the 
witness said, but only of what was thought ' 
relevant by the Court which took down the 
statement. It is essential to consider, not the 
form of the statement alleged to be false, but 
its meaning which is to be gathered not merely 
from tho words selected for the purpose of 
framing the charge, but also from any other 
statements which are to be found in the depo- 
sition of tho accused which may reasonably be 
construed to affect the meaning of the selected 
words. 2 J.G. 38. j 

{7)~Penal Code, ss. 191, 194 — Preliminary | 
enquiry. — Where a person gave false evidence 
in a preliminary inquiry, the result of which 
could only be a commitment to the Sessions, 
he cannot ho convicted under s. 194. Rat. 
Un. Cr. C. 80 = Cr. Rg. 22—1—1874. 

(3 ) — Penal Code, s. 193—" Jtidicial proceed^ 
defined — Solemn affirmation. — A “judi- | 
cial proceeding” is nothing more or less than 
a stop taken by the Court in the course of the 
administration of justice in connection with a 
pending case. Where a witness to prove the 
service of summonses was, at the beginoing of 
the case, solemnly affirmed before the presiding 
Judge once for all to speak the truth in all 
^ses coming before the Court on that day for j 
faring, the fair construction of that would be . 
that he was affirmed to tell the truth in each 1 
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and every case in whkhhehad been concerned,, 
and respecting which the Court should, on 
that da}', ques‘,ion him. 2 M H.C. 43, 

(0)— Penal Code, s.s. 191 and 193— False 
statement made to police officer vivestigating a 
case — Conditions necessary to convi t the nreused 
Crim. I'ro. Code, s. iol. — Pefore a person 
can be held guilty, under s. 193 of rhe Penal 
Code, fora false statement made before an 
investigating police officer, it is necessary, 
haying regard to the provisious of s. IGl of 
Crim. Pro* Code, that it should be shown, by 
evidence, that the statement was made in 
I answer to questions put by such officer. The 
I fact that the record of the statement is beaded : 
j “On being questioned, said” would be no 
, evidence of the fa:t that the accused was 
I questioned, and, in answer to the question, 
the statement was made. But that fact 
must be proved by oral evidence. Without 
such proof the person cannot bo convicted 
under s. 193, even if the statement be proved 
to be false. Further, the prosecution should 
establish that tho police officer was making au 
j investigation under ch. XIV of the Crim. 
Pro. Code. 16 C- 349. [ApjAied, Rat. Un. 
Cr. C. 48S; D., U.B. R. (1892— 189G;, 195 Cr.] 

Penal Cede. ss. 191, 193— False state- 
ment upon oath before police paid — Bombay 
Act VIII of 1867, $, 13. — A person making a 
false statement upon oath before a police patel, 
acting under s. 13 of Bombay Act VlII of 18671 
gives false evidence within the definition in 
s. 191, I.P.C., and is liable to punishment 
unders. 193. 4 B. 479. 

(11) — Penal Code, s. 193 — False evidence in 
police investigation — Crim. Pro. Code {1882), 
ss, 156, 161 . — A person under examination in 
the course of a police investigation under ch. 
XIV is bound, by s. 161, Crim. Pro, Code, to 
answer truly all questions put to him. unless 
the answer to any question has a tendency to 
expose him to a criminal charge, or to a penal- 
ty or forfeiture. If knowingly bo answers 
falsely, bo commits an offence under s. 193, 
I.P.C.. viz., of giving false evidence in a stage 
of a judicial proceeding. 8 B. 216. [Diss., 11 
B. 659]. 

iVl)— Crim. Pro. Code (/Icf A’ of 1872), ss. 118 
and 119 — Investigations by the police under 
-—Legal obligation to speak truth — Penal Code, 
s. 191. — In police investigations under ss- 118 
and 119 of the Crim. Pro. Code (of 1872), tho 
persons giving information are under no legal 
obligation to state the truth, such as is con« 
templatcd in s. 191 of the Penal Code, 7 C. 
121-8 C.L.R. 300, F.B. [Not F-, 10 C. 405; 
Apph, 23 M. 644 = 1 Weir 112.] 

(13) — False statement to police officer— 
Crim. Pro. Code (1882), s. 161. — A witness, 
making a false statement to a police officer, in 
reply to a que.stion which he is bound by s. 161 
to answer, would be guilty of intentionally 
giving false evidence. The law in 7 C. 121 has 
been altered bv s. 161 of the Crim. Pro, Code 
of 1882. 10 C. 40S. 
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(14)-Crim. Pro. Code {1898), s.l6l-Exa- 
minaiion of witnesses by the police— Refusal to 
ajiswer questions-Obligatxon to speak the truth 
-Penal Code, ss- 1 76, 179 and i57.-Under the 
law as is laid down in the Cnm Pro. Code oi 
a rierson who is exjiniined under s* loi 
ofthe Code is not ' ' legally bound to state the 
truth.” The legal obligation to speak the 
truth, when so examined, no doubt existed 
under the Code of 1882 ; but the effect of the 

omission of 

1898 has been to do away with this legal obli- 
eation. Therefore, a person, who is examined 

under s. IGI of the Code of 1898, by 'V 
officer making an investigation under Oh. Aiv 
of the Code, and who refuses to answer 
questions put to him, cannot be pumshed under 
ss. 176, 179 and 187 of the Penal Code. 23 M. 

544 = 1 Weir 112, 

(15)-Criju. Pro. Code {1882), ss. 55 Tc), J-56. 

201 Arrest and investigation by police officer 

in coqnizable case-CoHfrndicfori/ ^ 

witness during investigation and before 
^enalCode.s. iy5.— Where, in a cognizable 
case the police officer arrested a person charged 
under s. ^55 (c) Crim. Pro. Code, 1882, and 

held an investigation in which 
witness, made certain material statements, 
which he subsequently contradicted when exa- 
mined as a witness in Court, held that, as the 
case in which the statement of the witness was 
taken came within s. 156, Crim. Pro. Code 
1882, and as. therefore, the witness 
to tell the truth in the in%’Cstigation before the 
police officer, he was properly convicted under 
s 193 I. P.C., for making contradictory state- 
ments in the investigation by 
and before the Court. A.W.N. 1893, 1^4. 


MQ ) — Agreement not to prosecute for giving 

false evidence— Validity. -U is essential to the 

well-being of society that persons who commit 
offences which are of a public nature, and 
which are punishable as crimes, should be 
brought to justice. Therefore, a Court cannot 
take cognizance of a bargain to abstain from 
the prosecution of a person for such an offence 
as that of wilfully giving false evidence. 3 

H.W.P. 166. 

Charge of giving false evidence— What it 
should contain.— k man who is called upon to 
answer to a charge of giving false evidence 
should know exactly what is the false evidence 

imputed to him- 3 N.W.P. 314* 


(13) - Fabricating false evidence— Giving false 
evidence— False statements in verification.— 
Although the verification of plaints containing 
false statements is punishable according to the 
provisions of the law for the time being in force 
for the punishment of giving or fabricating false 
evidence, still it is notquite the same thing as 

■giving false evidence 3 N.W.P 314. 

{IQ)— Penal Code, ss. 191 and 193 — Materi- 
ality of eubject-matter of statement, whether 
essential to constitute the offence of giving false 
evidence— English and Indian Law . — The 
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materiality of the subject-matter of the state- 
ment is not, accordingto the Indian Penal Code, 
a substantial part of the offence of giving false 
evidence. An indictment omitting the alle- 
gation of such materiality may be sufficient, if 
it alleges the sub.stance of the offence. In this 
respect the Indian Law differs from the English 
Law inasmuch as. according to the latter, 
it is necessary to aver that the subject of the 
false statement was material to the result 
of the inquiry. But to constitute an offence 
under ss. 197, 198, 199 and 200, materiality is 
essential to the offence because the word 
‘‘material” is used in those sections. The 
distinction appears to be this. When the act 
giving rise to the indictment occurs out of 
Court, then materiality is made essential to 
the offence, and must be, accordingly, averred 
in the indictment. But when the act occurs 
in the face of the Court, then materiality is 
not made essential and need not, therefore, be 
averred. 1 Weir 146 = 1 M»H»C. 38. 

(20 ) — Penal Code, Act XLV of 1860, s.s. 191, 
193 — False evidence — Materiality — Intention. 
Ss. 191 and 193 of the Penal Code require that 
the evidence should bo intentionally false to 
the knowledge of the person giving it. 
Materiality may not be essential to the offence 
of giving false evidence, but it must be taken 
into consideration in arriving at the intention 
of the accused. Rat Un, Cr. C. 2, 

{2\) — Penal Code , s. 193 — Fabricating false 
evidence — What must be established to susia^ 
a conviction for — Application for partition by 
four co-sharers — Verification by all co-sharers 
{including one deceased ). — In order to sustain 
a conviction for fabricating false evidence, it 
must be established that the accused made a 
document containing a false statement, that he 
intended that false statement should ap^ar 
in evidence in a proceeding taken l^fore a pubnc 
ser\'ant, and that that false evidence might 
cause any person, who in such proceeding was 
to form an opinion on the evidence, to entertain 
an erroneous opinion touching any point 
tioDcd in the result of the proceeding. 
an application for partition had been presented 
by certain co-sbarers, a second application was 
presented on behalf of four other co-sharer^ 
asking that their shares should be partitioned 
and formed into a separate patti. The apph^" 
tion was signed by the pleader only, bnt 
purported to be verified by the four co-sharers, 
and their ple.ader’s vakalathnama authorising 
him to present the application also purported 
to be signed by all the four. As a matter oi 
fact, one of the co-sharers was dead, and his 
name was signed, both on the vakalathMma 
and in the verification of the application by ^ 
brother, the accused. The accused was tnM 
for the offence of fabricating false evidence in 
respect of both documents. Held, that he wM 
not liable to be convicted at all, as the law di 
net require the verification of the petition* 
2 A.L.J. 203 = A.W.N. 1905, 52. 

(22) — For a conviction under s- 193, 
it is a material element that the false evidence 
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should be given so as to cause the person who, 
in such proceedings, is to form an opinion on 
,the evidence, to entertain an erroneous opinion 
touchingany point material to the resultofsuch 
proceedings. A.W.N. 1903, 68. f/?., JC A. 

609 = 1 A L J. 230= A.W.N. 1904, 115, 2 A.L.J. 
836 = 3 Or. L.J. 45.] 

(23) — Penal Code. s. 193 — Essen tial ingredi~ 
ent of tlie offence under — Contradictory state- 
vients in cross-examination. — The essential 
ingredient in the constitution of an offence un- 
•der s. 193 is the intention of the person. 1/2., 
A.W.N. 1903, 68.] Where a person is charged 
with having made contradictory statements in 
a cross-examination, the Magistrate will be 
exercising a proper discretion, if he takes into 
consideration the fact that the statement has 
been made in the course of cross-examination, 
when possibly he may have been either confused, 
or under some mistake regarding the question 
put to him. 3C.W.N. 81. 

(24) — Penal Code, ss. 192, 193 — Fabricating 
false evidence — Necessity of finding the inten- 
tion. — In order to convict a per.son ot fabricating 
false evidence under s. 193, I.P.C.. it is 
necessary to find that the person intended that 
the fabrication may appear in evidence in a 
judicial proceeding or in a proceeding taken by 
law before a public .servant as such or before 
an arbitrator. The mere fact that the accused, 
by falsely representing to the marriage registrar 
that a marriage had been solemnised, induced 
the registrar to make a false entry of the regis* 
tration of the marriage, will not m.ake the 
accused liable to be convicted under s. 193 in 
the absence of proof of the intention mentioned 
above. 11 C.W.N. 911 = 6 Cr. L.J. 162. 

(25) — Penal Code, ss. 192, 196 — Fabricating 
false evidence and using evidence hnoivn to be 
false — Fabricating false evidence for use before 
Registrar or in a suit. — Under s 192, a false 
document is not fabricated evidence unless there 
was, at the time of making it, an intention 
that it should appear in evidence. S. 196 must 
bo read with ss. 191 and 192, Penal Code, and 
can only apply to the use of evidence which is 
false evidence within the meaning of s. 191. or , 
fabricated evidence within the mo.aning of s. 192. | 
"Where a person brought a suit on a registered 
bond, and, at the trial, he sought to support his 
claim by a letter fabricated at the time of the 
registration of the bond, for the purpose of its 
being used, either before the Registrar, or in 
the ultimate suit, held, that the accused was 
guilty under s. 196, Penal Code. 7 M. 289 = 1 
Weir 177. 

(26) — Penal Code, s. 293 — What must be 
proved to sustain a conviction under. — In order 
to convict a person under s. 193, the prosecu- 
tion should prove that the statements made by 
the accused were false, and were made by him 
knowing them to be false. 2 C.L.J. 101 = 2 Cr. 
L.J. 456. 

t27 ) — Penal Code, s. 193— Setting aside of a 
^tain tenure by Court — Deposit of money re 
^uch tenure. — Where, after the sotting aside of 
* rnokurruri tenure by a Civil Court, the 
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; accused deposited money in Court, and put 
\ in a pstition stating that the deposit was in 
respect of the moJxurruri tenure, held that he 
could not be convicted of fabricating false 
evidence. 10 C.L.R. 433. 

' (28) Penal Code, s. 1V3 — False statement in 

I tecital of title to a property. — Where a person 
: made a false statement in the recital of title to 
a property in a, document, and the statement 
was not admissible in evidence against the 
I penson or persons against whose interest such 
statement was made, held, that he could not bo 
convicted under s. 193, for fabricating false 
evidence. 2 C.L.J. 46 = 2 Cr. L.J. 383. 

(29) — Penal Code, ss 196, 471 — Alteration of 
copy of Jamabandi. — Where alterations were 
' made in the copy of the jamabandi, and those 
alterations wore not only false, but material to 
the resultof a rentsuit then ponding, in which 
the document was used, the alterations chang- 
ing the identity of the tenant, the amount of 
rent and the period of his tenancy, held 
: that the copy of the jamabandi was fabricated 
j false evidence. A.W.N. 1887, 285. 

' (30) — Penal Code, s. 193 — Irrelevant and 

foolish statement. — It is wrong to lie, but tell 
a foolish and irrelevant falsehood would not 
' always or necessarily amount to giving false 
evidence in a judicial proceeding. A.W.N. 1888, 
218. 

(31) — Penal Code s, 193~-.\ccnsed person, 
fabricating a document for his defence. — If an 

j accused person in a criminal case fabricates a 
document for the purpose of making it appear 
to be what it is not and causes it to produced 
in his defence to the charge, held, that he is 
guiltv of an offence under s. 193 of Penal Code. 
A.W:N. 1890, 96. 

(32) — Penal Code, s. 293 — Crim. Pro. Code 
{1382), s. 164 — Statement made on oath before 
Magistrate. — A charge under s. 193, I. P. C., 
can bo framed as regards a statement under 
s. 164, Crim. Pro, Code, 1892, made on oath 
before a Magistrate. 16 M. 421 = 1 Weir 175. 

i'SS)— Penal Code, s. 193 — Perjury — Crim, 
Pro. Code (Act V of 1898), s. 476, enquiry 
under, if judicial proceeding. — An enquiry 
under s. 476. Crim. Pro. Code, is a judicial 
proceeding, and a witness giving false evidence 
in the course of such an enquiry is guilty of 
an offence under s. 193 of the Penal Code. 14 
C.W.N. 132 = 5 Ind. Cas. 62. 

(34) — Crim. Pro. Code, Act X of 1882^ 
s. 512 — Penal Code, s. 193 — Evidence given in 
absence of accused — Judicial proceeding . — 
Where a Magistrate, profc.ssing to net under 
8. 512 of the Crim. Pro. Code, recorded a de- 
position in the absence of the accused while 
there was no proof that the accused had 
absconded or that there wa-s no immediate 
prospect of arresting him, held, this was noc 
a judicial proceeding within the meaning ofs. 4 
of the Crim. Pro. Code, and that the witness 
cannot bo prosecuted under s. 193 for giving 
false evidence. A.W.N. 1890, 100. (F,^ 

A.W.N. 1896, 182]. 
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m)— Penal Code, s. 193—Crini, Pro. Code, 
Act V of 1S9S, s. 164— Judicial proceeding — 
^Contradictorij statevienis.—k statement made 
bv an accused person under s. 164 of the Crim. 
Pro. Code is not a statement made m the 
course of a judicial proceeding within tbe 
meaning of s. 193 of the Penal Code, but may 
come under the second part of the section if 
made on oath. (11 B. 70-2, R.h Where a per- 
son is alleged to have made the statement above 
mentioned and a contradictory statement when 

giving evidence before a Sessions Judge, /icm, 
that the proper procedure was to frame a charge 
about the contradictory statements m the 
manner described in illustration (6) to s. 236 
of the Grim. Pro- Code, and try the accused on 
Is charge. A.W.N. 1899, 39. [/?., 28 B. 533 
= 6 Bom. L.R. 379j • 


m)^PenalCode, s. 193-Crim. Pw. Code. 
Act V of IS98, ss. lo7, loO. 202-Applicabihty 
of to enquiries made by Magistrate on police 
j'g'l—purther enquiry by Magistrate if a 
jttdicinl proceeding.— s. 159 nor s. 202 
if the Crim. Pro. Code, applies to an enquiry 
made by a Magistrate to whom the police have 
submitted a report of the commission of an 
offence and of the results of an enquiry. The 
I*Ia<»istrate has no jurisdiction to make further 
enquiry, and such enquiry is not a judicial 
mocecding so as to render a person giving evi- 
dence therein liable under s. 193 of ^ 

Code. A.W.N. 1899, 87. [F-, 32 A. 30-6 A. 
L.J. 963 = 10 Cr. L J. 424]. 


m)— Penal Code, ss. 193, 199 -False state- 
ment in a iudicial proceeding— ProoJ of oath 

having been administered nn the H^y Gospels 

to a Christian convert, necessity of— False state- 
ment in declaration.— In order to constitute 
the offence of giving false evidence in a judi- 
cial proceeding, it must be proved that the 
prisoner, at the time he made the false state- 
ment. svas under a legal obligation as a 
witness to state the truth. To constitute that 
obligation in the case of a witnes.s m a ludicial 
proceeding, who professes the ^nstian faith, 
the sanction of an oath on the Holy Gospels is 
an absolute requirement of the law. Act \ of 
1840 (Act X of 1873), s. 6 which gives to the 
affirmation made bv a prisoner the same legal 
effect as an oath, applies only to persons who 
arc Hindus and Mahomedaus by religion as 
well as by birth. Therefore, a Hindu convert 
to Christianity who is merely affirmed, but has 
not taken an oath on the Holy Gospels, is not 
under a legal obligation to speak the truth, 
[2? 16 B 359). It is intended by s. 199 to make 
the penalty attached to the offence of giving false 
evidence applicable to declarations which, al- 
thou'^h not compellable, have, on being made the 
sam^effect as the compulsory declarations refer- 
red to in S.S, 51 and 191. The ‘declaration’ in the 
section means any statement of facts in the 
form simply of a declaration which, for the 
purpose of proof of the fact declared to, has by 
itself all the legal force of . evidence given on 
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oath or the solemn affirmation substituted for 
an oath, that is, a declaration receivable m 
lieu of personal testimony. 1 Weir 139-4 M. 
H.C. 185. 

{38j— Penai Code, s. 193— Number of fal^ 
! statements in the same deposition. — The 
i ing of any number of false statements ip the 
' same deposition is one aggregate case of giving 
false evidence, and charges of false evidence 
i cannot be multiplied according to the nurnber 
' of false statements contained in the deposition. 

I Theyare merely instances of the offence. Testing 
* it by the law of evidence, the whole deposition 
must be looked at. if desired, and one part qua- 
lified by the other. 1 Weir 160 = 6 M.Il.C. 

I App. 27. 

' (39 ) — Penal Code, ss. 191 and 193 

I iradictory statement — What must be proved to 
' establish an offence under s. 191. — In order to 
j establish the offence of having intentionally 
' given false evidence by reason of two contra- 
I dictory statements, it is necessary to prove that 
1 both the statements arc such that a charge of 
' giving intentionally false evidence might be 
' made in regard to either of them or in 

to both of them in the alternative. 27 C. 485 — 

: 4 C.W.N. 249. 

(40) — PcHrti Code, s. 193 -Perjury— Con- 
! tradictory statements — Form of charge— Crim. 

I Pro. Code, 1333. Sch. V. Form No. 

(4 ) — Applicability of English dccisio«s*~U*^der 
the law of British India, it is not necessary 
that a charge of perjury under s. 193. based on 
, two contradictory statements on oath, should 
I allege which of them is false, but it is sufficient 
(unless some satisfactory explanation of the 
1 contradiction should be established) to warrant 
a conviction, to show that an accused person 
has made one statement upon oath at one 
time, and a directly contradictory statement 
at another. But every possible presumption 
in favour of a reconciliation- of the two 

j ments should be made, and it must be found 
i that they are absolutely irreconcilable, 
j a conviction can be had upon the ground that 
one of them is necessarily false. [R., 26 
! =1 Weir 167, 6 Bom. L.R. 279 = 28 B. S-SS.J 
' In the interpretation of the law of I”. * 

I relating to the offence of perjury, the Eoglisn 
cases upon it arc irrelevant, as the 
I Legislature has intentionally declined 
I follow the law of England upon that point. 

I A. 44. [P., 26 M. 55 = 1 Weir 167]. 

(41) — Pcmii Code, s. 193—Contradicto^ 
statements in a proceeding under 

: Crim. Pro. Code before a third-class Alaga- 
! irate and in the trial of the case * 

' a first-class Magistrate. — Where a witn 
in a case of theft made one 
before a third-class Magistrate under s. » 
and a diametrically opposite statement betor 
first-class Magistrate who tried the * 

' that the accused was liable to be conv^t^^^ 

^ least under the second paragraph of s. 195» d 
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that the case reported in 11 B. 702 did net 
apply, as the Magistrate who recorded the 
statement under s. 164 had himself authority, 
inasmuch as the case was one of theft only, to 
complete the trial. 22 A. 115. A.W.N. 
1908, 73 = 7 Cr. L.J. 302]. 

(42) — Contradictorij statements in judicial 
proceeding and in investigation under Ch. XIV, 
Criw. Pro. Code— ‘Alternative charges. — A 
person cannot be charged in the alternative, 
with intentionally giving false evidence in a 
stage of a judicial proceeding before a Magis- 
trate, or with intentionally giving false evidence 

. before a police officer making an investigation 
under Ch. XIV, Grim. Pro. Code. Still less 
can he be convicted on such an alternative 
charge. Where there is no other evidence 
before the Magistrate but such contradictory 
statements made by the accused, separate 
charges could not bo framed. 18 B. 377, F.B. 
[B., 2 Weir 300. 26 M. 55 = 1 Weir 169 ; D., 6 
Bom. L. R, 379 = 23 B. 533] . 

(43) — CHin. Pro- Code, s. 16l — Alternative 
charges— False statement before an investigating 
police officer and before a Slagistrate on oath — 
Penal Code, s- 193 — Contradictory statements, 
— ^Where a person was charged in the alternative 
with making a false statement to a police 
officer investigating under s. 161, Grim. Pro. 
Code, or with making a false statement before 
the Magistrate on solemn affirmation, the 
charge being based on the irreconcilability of 
the two statements, held, that a conviction in 
the alternative could not be sustained, inas- 
much as the accused was not bound by law to 
tell the truth when questioned by a police 
officer. 23 M. 54, Foot-note = 1 Weir 166. 
[B., 23 M. 544]. 

(44) — Contradictory depositions — CHm. Pro. 
Code {1861), s. 35ii— Alternative finding. “Where 
a person was convicted of having given false evi- 
dence, solely on the ground that his deposition 
in the Sessions Court differed from the one given 
by him before the Magistrate, held that, if this 
circumstance justified a conviction at all, the 
finding should have been an alternative one as 
^ecifiod in s. 352 of the Grim. Pro. Code. 
Rat. Un. Cp. C. 26 = Cr. Rg. 20—10—1869. 

(is)— Penal Code, s. 193 — Contradictory 
statements on oath or solemn affirmation — 
alternative finding — English and Indian Law. 
^According to the English Law, since the 
dwision in King v. Haris, 5 Barn, and Aid. 

^ proof of contradictory statements on 

®^th, without proving which of those state- 
ments is false, is insufficient to support a 
conviction on a charge of perjury. But, in 
India, sati.sfactory proof of contradictory state- 
ments on oath or solemn affirmation is sufficient 
m justify an alternative finding of an offence 
2r wL I'enal Code. 1 Weir 156 = 4 

M.H.C. 81. [R., 1 Weir 161 = 6 M.H.C. 842. 

72. 7 A. 44, 2 Weir 299, 26 M. 55 = 

1 Weir 166]. 

(46) Penal Code, s. 193 — False evidence — 
^ 00 / Contradictory statements on oath and 
wotoitoafh. — To establish the offence of giving 
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, false evidence, direct proof of the falsit>-of the 
; statement on which the perjury is assigned is 
, essential, except in the case of two or more 
, contr.adictory statements on oath. But, as legi- 
timate evidence for this purpose, the law m.akes 
I no distinction between the testimony of the 
I witness directly falsifying such statements, 

: and the contradictory statement of the person 
charged, although not made on oath. Such a 
statement, when satisfactoril)’ proved, is quite 
as good evidence in proof of the charge as the 
criminatory statement of a person charged 
with any other offence and on precisely the 
same ground, that it is an admission of 
j the accused person inconsistent with his inuo- 
I cence. A good conviction may take place on 
proof of two contradictory statements without 
confirmatory evidence as to the falsity of either, 
when both are on oath and made the subject of 
I separate charges. But, when only one of them 
I is on oath, a charge of perjury is not maintain- 
j able upon proof of one such statement, not on 
oath, or more than one if proved by a single 
witness, unless supported by confirmatory 
; evidence tending to show the falsity of the 
I statement charged. With respect to the kind 
of confirmatory proof required, no general rule 
I can be laid down. In each case, it must bo con- 
I sidered whether the particular evidence offered 
! is sufficient to induce a belief in the truth of 
I the contradictory statement ordirect testimony. 

I But there is no doubt that, in every case of 
' perjury, repeated contradictory statements, 
i whether on oath or not on oath, or statements 
inconsistent with the proof of what is alleged 
in the charge to be false when proved by differ- 
ent witnesses, arc good confirmatory proof 
1 Weir 161 = 6 M.H.C. 342. 

(47) — Contradictory statements to police and 
to Magistrate — Conviction in the alternative 
for false information or false evidence — State- 
ments talcen down in writing by police 
inadmissible — Police officer not suborditiate to 
Magistrate — Discharge of accused — Further 
enquiry — Referetice to High Court— Crim. 
Pro. Code {1898), ss. 101, 195, 162, 236 a7id437. 

— False statements made before the police under 
8 . 161, Crim. Pro. Code, are not now punishable 
under s. 193, Penal Code. A person, though 
bound to answer all questions (with certain 
exceptions) relating to the case under investiga- 
tion which may be put by a police officer, is 
not, under s, 161. Crim. Pro. Code, 1898, 
bound to answer those questions truly. Ho 
does not thereby commit the offence of giving 
false evidence, even if bo makes false state- 
ments. By the provisions of s. 162 of the 
Crim. Pro. Code, no statement taken down in 
writing in the course of an investigation by a 
police officer is admissible in evidence, A 
Township Magistrate has no power under 
s. 195, Crim. Pro. Code, to sanction the prose- 
cution of an accused for an offence under 
8 . 182, I.P.C. A police sergeant is not subordi- 
nate to the Magistrate in the sense intended 
by 8. 195, Grim. Pro. Code. Although police 
officers in a district are generally subordinate- 
to the District Magistrate, yet. the subordina- 
tion contemplated by s. 195, Crim. Pro. Code,. 
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is not such subordination, but is the subordi- 
nation to some superior officer of police. (27 
C 452 F.). A conviction in the alternative 
under s. 193 or s. 182, Penal Code, is not 
sustainable on the ground that, where one 
statement has been on oath and a contradictory 
statement has been made before the police, the 
accused must be either guilty under s. .•9o. 
Penal Code, of giving false evidence in Court, 
or under s- 182, Penal Code, of givmg false 
information. S. 23G, Crim- 

apply to a state of facts in which it is doubtful 
what are the acts or series of acts that are 
proved, but to a state of facts in which it is 
doubtful which of several sections is applicable. 
The doubt is not as to facts but as to a matter 
of law. If there is sufficient evidence to prove 
. a charge under s 193 or s. 182, Penal Code, the 
District Magistrate has the power under s. 4.37, 
Crim. Pro. Code, to order f'lrther enquiry 
which will, in the natural course, be followed by 
charge and trial in case an offence is found to be 
nrima fade established. It is not necessary 
to refer every case in which further enquiry is 
necessary to the High Court. The words * fur- 
ther enquirv ’ may not include in their actual 
meaning charge and trial ; but, if it 
on the further enquiry that a charge should be 
drawn up and the accused should he tried, then 
the trial will properly follow ^ 

. had been newly instituted. 

L B R. 9, 21 C. 955, 23 C. 174, 11 P.K. 1837 

Cr., 43 P.R- 1887 Cr., 14 B. 124, le.) 

lAQ) — Alternative chai'ges of false evidence 
Crim. Pro. Code {1882). ss. 161, 235, 236- 
Exayninations before police officer and before 
Magistrate-I.P.C., s. 72— Punishment.— 
alternative charge framed according to bch. V, 
No. XXVIII, s. (2), cl. (4), is not proper where 
a person is accused of making contradictory 
statements when examined by a police officer 
under s. 161, Crim. Pro. Code, 1882, and subse- 
quently when examined by a Magistrate or a 
Court of Session. In such a case, if the two 
statements are regarded as so connected to- 
gether as to form parts of one and the same 
transaction, s. 235 of the Code should be ap- 
plied to them. If they are regarded as uncon- 
nected, and it is doubtful whether the earlier 
or the later statement constituted the offence, 
s. 236 should be applied. Separate heads of a 
eharge, therefore, should be framed, imputing 
to the accused falsehood on each of the occa- 
sions on which he made the contradictory 
statements. If each of the statements is found 
to be false, conviction should follow on both 
heads of the charge. If a conviction is justi- 
fied only on one or other of the heads, and it 
is uncertain on which of the two occasions 
falsehood wa.«; uttered, then, 8. 72 of the I.P.C. 
directly applies. The judgment should, in 
that case, be framed in the alternative, and 
punishment inflicted for the less serious of the 
two offences. Rftt. Un. Cr. C. 336 = Cr. R^. 
' 26 of 1887. [R.» Rat. Un. Cr. C. 488, 5I8, 503, 
18 B. 879] . 

( 49 ) — Penal Code, ss, 193, 72 — Alternative 
charge of false evidence, — Where the accused 
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was charged in the alternative with having 
given false evidence either before the Chief 
Constable in a Police investigation or before 
the Magistrate in a criminal trial ; held that, 
if the statement before the Police Constable 
was false, then, the offence committed by the 
accused was one punishable under the latter 
part of s 193. If the statement made at the 
trial was false, the offence was punishable 
under the latter part of s. 193. As the two 
statements did not fall under the same enact- 
ment, a ch.arge in the alternative was bad in 
law. The alleged offences being distinct, there 
must beseparateebarges under s. 233. Although 
there was no evidence to prove either offence, 
yet, as the two statements were so contradic- 
tory that one of them must be false, the provi- 
sions of s. 72, I.P.C., would apply to the case 
and justify a conviction in the alternative, as 
the accused did not appear to have been pre- 
judiced bv the irregularity in the charge. 
Rat. Un. Cr. C. M1 = Cp. Rg. 62 of 1888. 

(oO)— Penal Code, s. 193— Perjury assigned 
upon distinct allegation — Proof . — Whore the 
perjury is assigned upon a distinct allegation, 
the evidence of its falsity must be regularly 
taken in the case in which it is tried. If the 
whole proof consists of two conflicting sta^- 
ments, an alternative charge and finding are the 
regular course. 1 Weir 163. 

(61)— Penal Code, s. 193 — Perjury— Inconsis- 
tent statements . — The petitioner was convicted 
of an offence under s. 193, I.P.C*, for having 
made two inconsistent statements. On appe^ 
the conviction was upheld, the appellate Court 
finding that the first statement was the false 
one ; the statement was to the effect that the 
petitioner saw the accused in the case in which 
he gave evidence striking blows. In that case 
the accused was convicted, having been found 
to have caused hurt. Held, that the conriction 
must be set aside for it could not be said that 
the statement, for making which the petitioner 
was convicted by the appellate Court, was 
intentionally false. 

Held, further, that for the same reason and 
also for the reason that, according to the appel- 
late Court, the petitioner reverted to the 

in his second statement, a conviction ^ 

alternative charge was not proper. 71 
1904. (21 P.R. 1901 Cr.. F.) 

{52)— Evidence Act, s. 132 —lncriminati^ 
questions — Duty of Magistrate — Penal Code, 
$e 19 J . — Where an incriminating question J 
put to a witness, the Magistrate should . 

to him his position, and should advise , 
his right, as otherwise, he may be 
through ignorance of the state of the 
deny the truth for fear of penal conscquenc • 
If without such warning, he speaks untros • 
the offence he has committed, namely, of intOT 
tionally giving false evidence, does not dese 
punishment. 2 C.L.R. 181* 

(53)— Penaf Code, s. 193 — Crim. Pro. 

{1882), s. 161 — Incriminating qi^ion^Con^ 

dictoi^ aiatements — Alternative charge^ 
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witness is not bound, under s. IGl of the Crim, 
Pro. Code, to answer truly incriminating 
questions. An alternative charge under s. 193 
of the Penal Code cannot be permitted in 
respect of contradictory statements, one of 
which is made to the Police and another to a 
Magistrate. Rat. Un. Cr. C. 518 = Cr. Rg. 40 
of 1890. 

(64 ) — Penal Code, ss. 191 atul 193 — Incrimi- 
nating false statement — Evidence Act, II of 
188$, s. 32 (s. 132 of .4c^ I of 1872)- — A person 
making an incriminating statement, which is 
at the same time false, is not protected from 
prosecution under s. 193, Penal Code, though 
he cannot be made subject to any other kind of 
prosecution. 1 Weir 153 = 3 M.H.C. App. 29. 

(55) — Giving false evidence in the same pro- 
ceeding — Separate trials of acettsed — Alternative 
charge — Contradictory statements. — Where four 
persons wore charged with having given false 
evidence in the same proceeding, and the 
Sessions Judge while professing to try each 
accused separately, heard the witnesses only 
once, held, the procedure was improper, as it 

was substantially trying all the prisoners to- 
gether. [72., 2 Weir 304.] In order to sustain 
any conviction for giving false evidence upon 
an alternative charge, when no evidence is 
offered to prove the falsity of either statement 
in particular, it must be clear that the two 
statements are contradictory. 10 C. 405. 

(56) — Contradictory statements in single de- 
position — Alternative charge and conviction — 
Crim. Pro. Code. {1882), ss. 233 and 554. — A 
conviction upon an alternative charge of having 
given false eWdcocc, consisting of contradictory , 
statements in a single deposition, is good though 
there may be no finding as to which of the 
statements was false {per iT’ifson and Tottenham, 
JJ., Norris, J., dissenting). Semblc.- -The deci- 
sion in 12 W.R. Cr. 11 would merely serve as a 
guide to the discretion of Courts in framing 
charges and dealing with them ; but it does not, 
and was not intended to affect the law applic- 
able to the matter — Per Wilson, J. 10 C. 937. 
(Cons., 26 M. 55 = 1 Weir 167]. 

(67) — Penal Code, s. 193 — Conftefton on. alter- 
native charges of giving false evidence. — Where a 
person was convicted on alternative charges of 
giving false evidence in a judicial proceeding, 
viz., the statement made to the Sub-Magistrate 
and its subsequent retraction before the Sessions 
Judge, and was sentenced to seven years' im- 
prisonment, the High Court, pointing out that 
the mode of convicting on alternative charges 
was open to abuse in the bands of the police, 
reduced the sentence to six months. 1 Weir 164. 

(68) — of charge in commitments for 
giving false emdence. — In commitments for 
giving false evidenceunderss. 193, 194 and 195of 
the Penal Code, the committing officer should 
invariably insert in the charge the particular 
statements to which perjury is assigned. 5W.R. 

«r. CIP. 22. 
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(59) — Penn2 Code, ss. 193, 51l~Fahricating 
false evidence — False endorsement on a stamped 
paper. — Where the accused, in order to injure 
the complainant, who had deposed against him 
in a civil suit, induced another person to per- 
sonate the complainant and to purchase a 
stamped paper, and in consequence of such 
personation, the stamp vendor made the usual 

.endorsements on the stamp paper in the name 
of the complainant, held, that, inasmuch as the 
intention of the accused was to use the falsely 
endorsed stamp paper in a judicial proceeding, 

I he was guilty of the offence of fabricating false 
evidence, and the other person was guilty of 
I abetting the same. 2 A- 105. [7^., 25 A. 75 = 

: A.W.N. 1902. 196]. 

I 

(60) — Penal Code, s. 192 — False entry by 
j police officer in a special diary — Fabricating 
1 false evideiice. — The offence of farbricating 
i false evidence cannot be committed in respect 

of a document which is not admissible in evi- 
dence. A special diary kept by a police officer is 
not a document, which is capable of being used 
in evidence. Therefore, the offence of fabricat- 
ing false evidence cannot be committed in res- 
' pect of it. 21 A. 159. [72., P.L.R. 1900, 63 Cr.]. 

(61) — Examination of complainant — Judicial 
proceedings — Penal Code, s. 293. — The exa- 
mination of a complainant in reference to Iiis 
complaint is an investigation directed by law, 

I and is, therefore, a stage in a judicial proceeding. 
It follows that, if in tbo course of such exami- 
nation, false evidence is intentionally given by 
him. he is legally chargeable with the offoLcc 
described in s. 193, I.P.C. 4 N.W.P. 6. 

(62) — Peiuil Code, s. 193 — Accused setting 
fire to his orvn house to procure conviction of 
another. — Where the accused himself set fire to 
the thatch of bis own bouse in order to procure 
the conviction of a certain person, but the act 
was committed in a most public manner and 
not in a way calculated to lead to the convic- 
tion of that person, held, that he was not guilty 
ofi^an offence unders. 193, I.P.C. 5 N.W.P. 188. 

(63) — Inquiry under the Legal Practitioners' 
Act — False statement of the accused person 
made after being solemnly affirmed — Nature of 
enquiry under the Legal Practitioners’ Act — 
Jifdicial proceeding — Penal Code, ss. 181 and 

I 193. — Where a pleader is called upon, in an 
^ enquiry under the Legal Practitioners’ Act. to 
I explain his conduct, it is not competent to the 
‘ Court conducting the enquiry to take a statc- 
I ment from him on solemn affirmation. He is 
not, therefore, in such proceeding legally bound 
an oath to speak the truth, and, if he states 
what is false, does not render himself amenable 
to the charge of making a false statement under 
8. 18J, and giving false evidence under s. 193, 
Penal Code. An enquiry under the Legal 
Practitioners’ Act is a judicial proceeding, aijd 
false statements on solemn affirmation made 
by the witnesses therein, should be charged as 
offences under 193,' Penal Code, and the 
persons so charged should be tried separately. 
6H. 252 = 1 Weir 116. 
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(64) — Offence of abetment of offence committed 
before Magistrate — Jurisdiction. — A Magistrate 
is not competent to convict a person of abetting 
the giving of false evidence in a judicial pro- 
ceeding before himself. 7 M.H.C. App. 28. 

(65) — Pe7ial Code. ss. 193, 512 — Abetting 

fabrication of false evidence. — The accused had 
an ejectment case against a person, which was 
decided against him. After this, he took his 
servant to a certain place and there purchased 
an eight annas stamp paper in the name of the 
defendant in the ejectment suit, the servant 
personating him. The stamp paper was subse- 
quently found in the possession of the accused, 
who had locked it up in a chest in his house. 
Held, that the accused was properly convicted 
of the oSence of abetting the fabrication of 
false evidence. 25 A. 75. (2 A 105, F.). 

(GG)— Penal Code, ss. 192, 193, 218, 471— 
Public servant ifi charge of records framing in- 
correct ones. — Where a clerk of a Municipality 
in charge of its records, being required to 
produce certain documents, and being unable to 
find them, forged and produced certain docu- 
ments purporting to be those required, held, 
that he cculd not be convicted under s. 218, as 
it was not any part of his duty to prepare or 
frame any record, but only to keep them safe, 
when given into his custody, nor could he be 
convicted under s. 471, as the documents were 
not made with the intent specified in that 
section. Held, also, that, as there was 
grave reason to suppose that the papers had 
been fabricated by the accused, and as, if this 
was done with the intention stated in s. 192, 
he would be guilty of an ofience under s. 193, 
he should be retried for an offence under that 
section. 5 A. 553. (.«., U.B.R. (1892—1896), 
Vol. I, 279J . 

(67) — A public servant who does that which, 
if done to save another from legal punishment, 
would bring the public servant within s. 218, 
has equally committed the offence, if the 
person whom he intends to save from legal 
punishment is himself. 19 A. 305. 

(68) — Penal Code, ss. 192, 218 — Public servant 
framing an incorrect record to screen himself 
from punishment under the Police Act. — \Vhere 
a police officer suppressed two reports which 
had been entrusted to him to he forwarded by 
post to another police station, and interpolated 
in his diary that the document had been for- 
warded, thereby to conceal his conduct and to 
cause it to appear, in the event of his prosecu- 
tion under the Police Act, that he had for- 
warded the document in due course, held, that 
he could not be convicted under s. 192, I.P.C., 
inasmuch as the evidence fabricated must be 
admissible in evidence to constitute the offence 
under s. 192, and as the entry in the diary 
would not have been admissible in evidence on 
his behalf, in a prosecution under s. 29, Police 
Act, though it might have been used against 
him, which was not his intention ; held, further, 

' that the accused could not be convicted under 
s. 21B, I.P.C., as his 'object w^ tb' ^reen 
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himself, whilst the intention mentioned in that 
section had reference to other persons. 6 A. 42. 
[!?’., U.B.R. (1897—1901), Vol. I, 356; R., 
13 B. 384, 14 A. 354, 21 A. 159 = A.W.N. 
1899, 5 ; Ovet'ruled, 19 A. 306J . 

(69) — Penal Code, ss. 193, 199 — Charge 

uiider s. 199 on false petition bearing no signa- 
ture of the peiiiumer — Deposition on oath . — A 
petition not bearing the petitioner’s signature 
cannot be made the foundation of a charge and 
conviction under s. 199, as it is not a declara- 
tion made and subscribed by the petitioner, 
or one which a Court of justice is bound or 
authorized by law to receive as evidence of any 
fact. But the deposition on oath supporting 
such a petition, if it is proved to be false, 
justifies a charge under s. 193. 7 C.L.R* 536. 

(70) — Penal Code, ss. 193, 403 — Removal of 
property under false assumption — Claim of title. 
— Where a person, after making an opening in 
the wall of his own bouse, in order to create 
the appearance of burglary by strangers, broke 
open a box containing jewels, .'\nd carried them 
off, believing himself to be entitled thereto, 
though there was some dispute about them. 
held, that he could not be convicted of 
criminal misappropriation, nor of fabricating 
false evidence, as it did not appear that any 
charge had been laid by the accused against 
any one in respect of the removal of tbe con- 
tents of the box. 10 C.L.R. 187. 

(71) — Pe7ial Code, ss. 107, 218 — Abetment of 
framing incorrect record by public servant.^ 
Where tbe accused made certain false abstracts 
and read them over to another, a public servant, 
charged with tbe preparation of a certain 
record, and thereby an incorrect record was 
prepared, held, that, although the accused could 
not be held to have committed the offence 
described in s. 218, I.P.C. . he was guilty of 
abetment of such offence and not the less so, 
because the person charged with the prepara- 
tion of the record had no guilty knowledge or 
intention in the matter. 7 N.W.P. 134. 

(72) — Penal Code, ss. 204, 216 — Suppressionby 
police officer of a report of an offence and sub- 
stitution of another report. — Where a police 
officer in charge of a thana substituted for a 
true report of two dacoities, a false report of the 
commission of a totally different offence to 
which the complainant’s signature was frau- 
dulently obtained, held, that he was guilty of 
offences under ss. 204, 218, I.P.C. 20 A. 307. 

(73) — Crim. Pro. Code (1882), s. 477— Offence 
of giving false evidence committed before Dis- 
trict and Sessions Judge in his capacity as Civil 
Court — His competency to try the case — Penal 
Code, ss. 191,193 . — On thedeath of an employee 
in tbe Telegraph Department, a person claiming 
as his sole heir, wrote a letter to the Telegraph 
authorities demanding the payment of money 
due to the deceased in the hands of the Tel^?raph 
authorities. This letter was sent to the District 
Judge for verification and orders. One of the 
Witnesses for tbe claimant deposed on oath 
verifying the claimant’s claim. The 
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being of opinion that the evidence was false, 
tried and convicted him, for giving false evi- 
dence, in his capacity as Sessions Judge. Held, 
that, as the reference to the Judge for verifica- 
tion, and the subsequent action in regard there- 
to did not constitute a judicial proceeding, and 
AS there was no authority for administering an 
oath to the accused, his conviction under s. 193 
was bad. Held, further, that the Sessions 
Judge had no jurisdiction to try the case under 
s. 477, Crim. Pro. Code, as the alleged perjury 
was committed before him, as a Civil Court, 
and not as a Court of Sessions. 6 A. 103. fi?., 
14 A. 354] . 

(74) — Crim. Pro. Code {188^)^ ss. 161, 264. 
364—Applicabilitn of ss. 291 aiid 193, I.P.C., 
to proceedings under s. 161 — Mode of re- 
cording statements under s. 161 — Attestation . — 
Where a witness makes statement to a police 
officer investigating a case, he is bound under 
s. 161, Crim. Pro. Code, to answer truly all 
the questions relating to the case put to him by 
such officer. S. 193, I.P.C., applies to answers 
so given, because he is, within the meaning of 
8. 191, I.P.C., legally bound by an express 
provision of law to speak the truth to the 
officer. Ss. 104 and 364 do not apply to an 
examination under s- 161, Crim. Pro- Code. 
The test as to whether a case comes within 
paragraph 2 of s. 161 of the Code is — was a 
question put to tho person by the police 
officer, and what was .stated by such person in 
answer to that question. It is not necessary 
that the police officer should, at the comple- 
tion of each sentence by the person whom he 
is examining, stop him and ask a fresh 
question. There is nothing illegal ih police 
officers obtaining the signatures of witnesses to 
a statement under s. 161, but there is nothing 
to compel them to sign them. 15 A. 11. 

(75) — Crim. Pro. Code, ss. 195, 337, 339 — 
Evidence of accused illegally pardoned — Subse- 
quent retraction — False evideyice — Penal Code, 
ss. 193, 457. — If the case against the accused 
is not of the kind contemplated in s. 337, 
Crim. Pro. Code, it is not competent to 
the Magistrate making the preliminary enquiry 
to tender a pardon to one of tho accused, or to 
examine him as a witness. If the accused 
subsequently retracts the statement made by 
him, he cannot be prosecuted under s. 193, 
I.P.C., for giving false evidence, if there is 
nothing to prove that the subsequent evidence 
is by itself false. But if tho pardon has been 
legally tendered, proper sanction will be neces- 
sary for the prosecution on each branch of the 
alternative charges. 10 B. 190. (i?., 16 B- 
661, 23 B. 213, 52 P.L.R. 1002, 100 P.L.R. 
1902 = 12 P.R. 1902 Cr.]. 

(76&77) — Civ. Pro. Code, s. 258 — Fraudulent 
execution of satisfied decree — Satisfaction ifot re- 
corded— Penal Code^ ss. 191, 193, 199, 210, 406 
— Execution application containing false aver- 
ments. — The words “ any Court,” in the last 
^ragraph of s. 258 of the Code of Civil Proce- 
dure, 1882, have on application to a Criminal 
^urt investigating a charge under s. 210, 
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I.P.C. It is not the intention of the Legisla- 
ture, by enacting s. 258, Civ. Pro. Code, 
to bar any criminal remedy which an injured 
judgment-debtor may have against a fraudulent 
decree-holder, whether by a prosecution under 
ss. 193, 210, 406, or any other section of the 
Penal Code. A decree-holder is bound, by 
s. 235, Civ. Pro. Code, to make a declaration, 
in his verified application for execution of 
the decree, as to any adjustment made after 
the decree, that is, any matter not done through 
the Court, as well as any agreement through 
the Court. Intentional omission to state in tho 
application any such adjustment is an offence 
punishable under s. 193, I.P.C., and not under 
s. 199, I.P.C. (Apijf., 11 B. 599: R., IIB. 6 
U.B.R. (1897-1901), 278]. It is doubtful 
whether s. 199, I.P.C., applies to an execution 
application containing false averments, inas- 
much as s. 193 already provides for such 
averments. Nor is there, apparently, any 
express provision of law which binds or 
authorizes the Court to receive a verified 
application as “ evidence of any fact” although, 
for the purposes of ss. 191, 193. a false 

averment in such application is regarded as 
false evidence. 10 B. 288. 

(78) — Crtm. Pro. Code {1882), ss. 164, 288 — 
Evidence before Magistrate not having Juris- 
diction — Powers of police officer. — There is no 
provision in tho Crim. Pro. Code, empowering 
a police officer to require a witness to go to a 
Magistrate not having jurisdiction over the 
offence, to have his statement taken under 
s. 164. Such a statement cannot be used as 
evidence at the trial, nor, if false, be treated as 
false evidence in a judicial proceeding. Rat. 
Un. Cr. C. 468 = Cr. Rg. 26 of 1889. (7 B.H.C. 
56, 11 B. 72, i?.). 

(79) — Penal Code, ss. 193, 196 — Crim. Pro. 
Code, s. 233 — False evidence by several persons — 
Trial. — Where several persons are charged with 
giving false evidence in the same proceeding, 
each of them should be separately tried. 4 A. 
293. CR.. 10 C. 405J. 

(80; — In all cases of giving false evidence, 
where more than one person is implicated, 
separate charges should be drawn up and 
separate trials held. A.W.N. 1881, 83. 

(81) — Where more persons than one are 
charged under e. 193, for giving false evidence, 
each act of giving false evidence being a 
separate offence, a separate charge must be 
necessarily framed against each prisoner and 
a separate trial must be held on each charge. 

1 Weir 161 = 2 Weir 271 = 3 M.H.C. App. 32. 
[E.,L.B.R. (1872—1892). 129, 2 Weir 304]. 

(82) — Manner in which cases of false evidence 
sfunild be tried — Evidence Act, s, 91 — Certified 
copy oj deposition alone admissible — Crim. 
Pro. Code (1898), s. 223. — Where the false 
evidence is alleged to have been given in a 
deposition in a case in which the law requires 
the evidence to be taken down in writing, as, 
for instance, in trials regulated for this purpose 
by 8. 356 or s. 857, Crim. Pro. Code, a certi- 
fied copy of the deposition must be placed on 
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tbc record as evidence. Oral evidence of the 
substance of a deposition is excluded by s. 91 
cf the Evidence Act. But the mere production 
of a certified copy is not sufficient to show that ( 
the accused is the person who made the state- ' 
ment. On this point there must be the oral ! 
evidence of some one who heard the deposition 
gi%-en. Evidence as to the falsity of some 
statement in the deposition must then be taken. 
After the close of the case for the prosecution, 
the accused must be examined under s. 342, 
Grim. Pro. Code, and must be asked whether 
he gave the evidence which he is said tc have 
given. If the Court considers that a -^riina 
facie case is made out, the charge should then 
be framed ; and in the charge should be set out i 
in direct narration the actual words alleged to ; 
constitute the false statement and not a 
paraphrase. 1 L.B.R. 268. (17 W.R. Cr. 32, , 

F.). ! 

I 

(83) — Prosecution for giving false evidence — i 
Courts entitled to give sanction — Crim, Pro. ! 
Code {IS82), s. 46S.~-The only Court that 
could give sanction to any criminal proceeding 
under s. 4G8 of the Crim. Pro. Code is either 
the Court before which the alleged oficnce took 
place or the Court to which such Court is sub- 
ordinate. 6 C. 440 = 7 C.L.R. 330. [Disf., 8 C. 
570]. 

(34) — Pro. Code (1855), s. 197 — In- 
quiry before granting sanction to -^osecute 
under s. 197 — Offence of giving false evidence 
covunitted in such enquiry., — There is no pro- 
vision in the Crim- Pro. Coda or the Indian 
Penal Code indicating how the Government, 
or some officer empowered in that behalf by ' 
the Government, is to inform itself whether or 
not to grant sanction. In the absence of any 
provision of law authorising the officer con- 
ducting such enquiry to hold a judicial enquiry, 
such enquiry is not a judicial enquiry and 
there is no authority in him to administer an 
oath, the enquiry being merely a departmental 
enquiry. Therefore, a person who gives false 
evidence is not liable to be punished under 
s. 193, Penal Code, 23 M. 223 = 1 Weir 152. 

— Penal Code , s. 193 — Judicial proceed- 
ing — Sanction to prosecute — Crim. Pro. Code 
(1858), ss. 200, 254 and 537— Right to 
cross-examine after the evidence of the prose- 
cution — Evidence Act, 1872, s. SO. — The ac- 
cused were convicted under s. 193, Indian 
Penal Code, for giving false evidence before 
Commissioners appointed under Act XXXVII 
of 1850. Held, that inasmuch as the sentences 
passed were within the limit provided by the 
second part of s. 193, Indian Penal Code, it 
was immaterial to consider whether the en- 
quiry by the Commissioners was a stage of a 
judicial proceeding. Held, also, that the 
Commissioners were not functi ojfficio when 
they granted sanction to prosecute. Held, also, 
that the failure of the Magistrate to examine 
under s. 200, Crim- Pro. Code, the complain- 
ant, who was a Government Advocate, did 
not prejudice the petitioners and was covered 
by s. 537 of the Grim. Pro. Code. Held, also, 
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that the trying Jilagistrate acted in accordance 
with s. 254*, Crim. Pro. Code, in charging the 
accused at an early stage of the proceedings, 
which had the effect of preventing the recall 
of witnesses for the prosecution for cross-exa- 
mination ; the accused had no further right to 
cross-examine the witnesses for the prosecution 
after the completion of the evidence for the 
prosecution. Held, also, that s. 80, Evidence 
Act, 1872, was applicable to the depositions of 
the accused persons made before the Commis- 
sioners. P.L.R. 1900, 63 Cr. 


(86) — Penal Code, ss. ISl and 193 — Offence 
under s. 193 — Conviction under s. ISl . — A 
conviction under s. 181 is good, though the 
offence falls under s. 193, Penal Code. 4 M. 

H.C. App. 16. 

(87) — Penal Code, s. 193 — Conviction based 
onconfiicting statements — Procedure. — Although 
where a person makes on solemn affirmation or 
on oalh, in the course of a judicial proceeding, 
two statements which are palpably inconsistent, 
it is not essential to the validity of the convic- 
tion to show which of them is true, yet. it is 
desirable in such cases, with a view to the due 
estimation of the gravity of the offence, that 
the Court should have before it some evidence 
as to the object with which the offence has 
been committed, that is, in what respect the 
alleged false statement bore on the matter 
under enquiry. 1 Weir 165. 

(88) — Statements made before Revenite 
officers — Witness speaking falsely, whether lia- 
ble to be prosecuted — Indian Oaths Act, s. 4 
Lower Burma Land and Revenue Act, s. 57 (c). 
— By s. 4 of the Indian Oaths Act, 1873, all 
persons having by law authority to receive 
evidence are authorized to administer o.yths 
and affirmations in discharge of the duties, 
or in exercise of the powers, imposed or con- 
ferred on them by law. A Revenue Officer 
empowered under s. 67. clause (c). of the Land 
and Revenue Act, being a person having by law 
authority to receive evidence, has, therefore, 
also authority to administer oaths and affirma- 
tions, and that authority is conferred by the 
Oaths Act. Any person who volunteers or is 
required to make a statement before a Revenue 
Officer empowered under s. 57, clause fr) of the 
Land and Revenue Act, when acting in the 
discharge of a duty or in the exercise of a 
power imposed or conferred bylaw, is a witnws. 
and, in making such a statement, be is giving 
evidence. Any person so examined is bound by 
the express provisions of the law to state 
the truth on the subject on which he is 
examined ; and this obligation is not affectel 
by the omission of the person so examined 
to take an oath or make an affirmation. 
When holding an enquiry, a Revenue Offi^^ 
cannot be said to be acting in discharge of a 
duty imposed, or iu exercise of a power con- 
ferred, by the law, unless he is required or 
authorize hy some specific provision of the 
law, or, by necessary implication, from some 
specific provision of the law, to hold an en- 
quiry. 2 L.B.R. 272. 
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(89) — Proof that accused knew statement to 
be false — Penal Code, s. 193. — To support a 
charge of giving false evidence under s. 193, 
it must be shown that the accused inten- 
tionally made a particular statement false to 
his own knowledge. 7 B.L.R. Ap. 66=^16 
W.R. Cp. 47. 

(90) — Judicial proceeding , statement made in 
— Penal Code, s. 193— Form of charge. — It is 
essential, in order to sustain a charge under 
s. 193 of the Penal Code, that it should be 
proved that there was a judicial proceeding, 
and that the false statement alleged to have 
been made in the course of that proceeding 
was actually made. 1 B.L.R. A. Cr. 13 ; 10 
W.R. Cp. 37. 




(91) — Grim. Pro. Code (1672), ss. 473, 471 
— Jurisdiction of Magistraie — Giving false ' cii- 
dence. — A witness charged with having given 
t^lse evidence in a criminal proceeding before a 
Magistrate of the first class was tried and 
convicted of that charge by that Magistrate, 
and the conviction was confirmed on appeal 
by the Sessions Judge. Held that the juris- 
diction of the Magistrate was not barred by 
the operation of s. 473, Act X of 1872, the 
giving of a false evidence in the presence of a 
Court not being an offence committed in con- 
tempt of the authority of the Court within the 
meaning of that section. The Magistrate’s 
jurisdiction in such a case was, however, held 
barred by s. 471 of the Code, the Magistrate 
being bound under that section either to commit 
or to send the case for enquiry to another 
Magistrate. 22 W.R. Gr. 49. 

(92) — Proof of deposition alleged to be false 
to be given. — In a ciisc of false evidence, the 
prosecution must prove that the deposition 
alleged to contain the false statement was 
made before it is shown that it is false. 7 W, 
R. Cr. 13. 

(93) — Requisites for a legal conviction for 
giving false evidence — Examination of accused 
as directed by law — Attestation of record by 
Magistrate — When abettor is liable to be punish- 
ed as principal — Circumstances constituting 
abetment to be first made out. — Before incrimin- 
ating a person upon his own statement under 
examination, it is necessary to see that such a 
statement has been deliberately made and re- 
corded, that, after being recorded, it has boon 
shown or reaid to the accused, so that he might 
be assured that his words have been correctly 
taken down, and that the ex.amination has been 
attested by the signature of the Magistrate 
following a certificate to be. given under his 
hand. It is only an examination as directed 
by law, not any irregular paper substituted by 
a Magistrate for the examination in proper 
form, that is admissible in evidence at the trial. 
In cases where an abettor is to be punished as 
the principal, it is necessary, first, to make out 
the oircumstancos which constitute the abet- 
ment, so that, “ if absent,” he wouldh^ been 
liable to be punished as an abettor, and then 
to show that be was also present when the 
offence was committed. 7 W.R. Cp. 49.' 23 
W.R. Cr. 28. 


(91) — Requisites for conviction of giving fals& 
evidence Relying for conviction on mere medi- 
cal theories against facts positively proved im- 
proper — Criminal fact to be ascertained before 
Jixiny the criminal. — In trying a prisoner 
charged with giving false evidence, it is improper 
to rely on the mere theories of medical men or 
skilled witnesses of any sort against facts posi- 
tively proved, as the evidence of medical men 
or other skilled witness, however eminent, is 
ordinarily a mere matter of opinion. The true 
rule is that no man can be convicted of giving 
false evidence except on proof of facts which, if 
accepted as true, show not merely that it is 
incredible but that it is impossible that the 
statements of the party accused made on oath 
can be true. 11 W.R. Cr. 25. 

(95) — Provisions of s. 191, Penal Code, very 
general — Criminal intention to be established — 
Superintendent of Police requesting a Magis- 
trate to issue a warrant in a suit to him by 
the Magistrate — Su^iciency of sanction — Ob- 
ject of sanction required by s. 109, Crim. Pro. 
Code. — The words of s. 191, Penal Code, are 
very general, and do not contain any limita- 
tion that the f.ilse statement made shall havo 
any bearing upon the matter in issue. It is 
sufficient to bring a case within that section, 
if the false evidence is intentionally given, 
that is to say. if the person making the state- 
ment makes it advisedly, knowing it to be 
false, and with the intention of deceiving the 
Court, and of leading it to be supposed that that 
which he states is true. Where a Magistrate 
had himself considered the case forwarded to 
him by the Deputy Magistrate before ho passed 
it to the Superintendent of Police and the 
Superintendent of Police had requested the 
Magistrate to issue a warrant, held that the 
issue of a warrant is a sutllcienb sanction 
under s. 169 on the part of the Magistrate. 
The object of the sanction required by s. 1G9, 
Code of Criminal Procedure, is to ensure that 
the prosecution should be instituted after due 
consideration on the part of a Court to which 
such Court is subordinate. 16 W.R. Cr. 37. 

(96) — Statement untrue to the prisoner's 
knowledge and made upon oath though, imma- 
terial to the case — Perjury. — By the Penal law 
of the country, a statement untrue to the 
prisoner’s knowledge, made upon oath in the 
course of a judicial proceeding, amounts to 
perjury, notwithstanding the fact that the 
statement itself is immaterial to the matter 
before the Court. 19 W.R. Cr. 69. 

(97) — Offence under the Penal Code not to 
be treated as professional misconduct-^Proper 
Court to direct prosecution for giving false 
evidence — Crim. Pro. Code (l86li, s- 169 — Spe- 
cific charge.— S. 169, Crim. Pro. Code, which 
gives a Judge, not sitting in appeal, any original 
jurisdiction does not empower him to entertain 
a charge for giving false evidence before another 
Court. The only Court which can direct 
prosecution for giving false evidence is the 
Court before which the false evidence was given. 
In a prosecution under the Legal Practitioners, 
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Act, it is against law and justice to take evi- 
dence after the expiration of the time allowed 
by the Act to a vakil to prepare his defence and 
in his absence. A prosecution for giving false 
evidence must be on some specific charge of 
making some particular and specific false 
statements, each of which must be proved by 
some direct and distinct evidence. W.R. 1864, 
15. 

(98) — Enquiry to trace out Oie writer of an 
anonymous letter coyitaining charge of murder 
without reference to its truth or otherwise not a 
Mage of judicial proceeding. — Where an Assist- 
ant Magistrate made an enquiry for the purpose 
of tracing out the writer of an anonymous letter 
addressed to him charging certain persons with 
murder, but without reference to the truth or 
•otherwise of the charge of murder. Held that 
the enquiry regarding it is not, in any sense of 
the term a stage of a judicial proceeding which 
might terminate in a judgment and in which 
the giving of false evidence is punishable under 
s. 193, Penal Code. 5 W.R. Cr. 72. 

(99) — Evidence upon oath without jurisdictio7i 
not forming the subject of prosecution for. — A 
plaintifi in a Munsif’s Court petitioned the 
Judge complaining that the Munsif had 
unreasonably refused to examine his witnesses 
And bad dismissed his suit. The Judge having 
found the charge, after examining the petitioner 
upon solemn affirmation, not proved, ordered 
criminal proceedings to be instituted against 
the petitioner for giving false evidence. Held 
that he had no power to examine the petitioner 
upon cath in such^a case and that the oath 
made and the evidence given coram non judice 
could not form the subject of a prosecution 
under s. 193, Penal Code. W.R. 1864 Cr. 15. 

(100) — False evidence not given in Court of 
justice hut made to a police officer making 
investigation under s.ll9,Crim. Pro, Code — 
Abetment of offence of giving false evidence, 
essentials of — Trial by jury — Power of High 
Court to go into facts — S. 330, Penal Code, 
scope of, — It is not necessary under s. 194, 
Penal Code, that the false evidence which is 
given should be evidence given in a Court. A 
police officer making an investigation, under 
8 119, Crim. Pro. Code, being authorized to 
examine orally any person supposed to be 
acquainted with the facts and circumstances of 
the case, and such person being bound to 
answer all questions put to him by such 
officer, a false statement made to him 
would amount to a complete ofience of 
giving false evidence as defined by s. 391, I 
taking into consideration the provisions of 
s. 118, of Crim. Pro. Code. In order to convict 

a person of abetting the commission of an 
offence, it is not enough to prove that he has 
taken part in those steps of the transaction 
which are innocent, hut, in some way or other, 
it is ahsolotaly nece&sary to connect bitn with' 
those steps of the transaction which are crimi- 
nal. Further, there can be no offence of the 
abetment of giving false evidence, unless it is 
proved ‘that the abettors not only intended ' 
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that those statements should be made, bat 
intended that those statement.^ should be made 
falsely. In a trial by jury, the High Court 
has no power whatever to go into the facts of 
the case in order to see whether or not the 
conviction was right, that standing entirely 
upon the verdict of the jury. The Court has 
only to consider the facts, in order to see whe- 
ther the Judge has done hi.s duty in laying the 
case before the jury for their consideration. A. 
charge under s. 330, Penal Code, can be made, 
even if the supposed offence has not been com- 
mitted. The offence which that section 
intended lo describe is that of inducing a per- 
son by hurt to make a statement, or a confes- 
sion, having reference to an offence or 
misconduct ; and whether th.at offence or mis- 
conduct has been committed is wholly 
immaterial. 20 W.R. Cr. 41. 

(101) — Statement made injudicial proceeding 
before Magistrate — Accused to be committed to 
Sessions — Magistrate not to convict him under 
s. 181, Penal Code . — Where a person made a 
false statement in a stage of judicial proceeding 
before a Magistrate, he should not be convicted 
under s. 181, Penal Code, but should be commit- 
ted to the Sessions under s. 193, Penal Code. 
11 W.R. Cr. 24. 

(102) — False statement made in a proceeding 
not judicial — Prosecution for giving false 
evidence sicstainable . — A person may be convict- 
ed of the offence of giving false evidence even 
if the case in which the false evidence was 
given was not a judicial one, such as a case 
pending before the Collector acting in his fiscal 
capacity under Regulation XIX of 1814. But 
to support a charge, it is essential to show 
that the false statement was one made under 
the sanction of the law whether upon oath, or 
on a declaration which the law allows to be 
substituted for an oath in matters not judicial. 
14 W.R. Cr. 24. 

(103) — Making false return of service of 
summons — Offence punishable under s. 193, 
Peyuil Code . — Intention is an essential ingredi- 
ent in the offence contemplated by s. 2L8, 
Penal Code. The offence of making a false 
return of service of summons being an offence 
punishable under a. 193 and consequently 
cognizable by the Court of Session alone the 
conviction under s. 181 is wrong. 8 W.R. Cr. 

27. 

(104) — False statement made before Begistrar 
— Criminal prosecution under Registration Act 
{XX of 1866 ). — A Sub-Registrar is competent 
for any purpose contemplated by the Act to 
examine any person, and any statement made 
by such person before any officer in . any 
proceedings or enquiries tinder the Act, if 
intentionally false, renders such person liable 
to a criminal prosecution. 6 W.R. Cr. 81* 

(105) — Making false statement in document 
not requiring vefiffcation, -not an offence under 
s. 193 — Prosecution to point out exact words and 
exact offences — Document tendered tn evidence in 
a Civil Court to be proved in a Criminal Court 
before admission . — A Judge should not merely 
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give a general sanction to a prosecution for 
girmg false evidence and for false verification 
w^hout pointing out the exact words upon 
which the prosecution is based. He should 
point out the exact offences which he thinks 
the Magistrate should take notice of and 
investigate. The verification of the applica- 
tion filed in the Civil Court, in which ii was 
stoted that the applicant did not sign an 
alleged deed of compromise, does not subject 
e P'^^^ishment for giving false evidence. 

Such an application falls, not within s. 120 of 
Act VIII of 1859, but under s. 209 of the Act 
whicli does not require that such applications 
Bnall be verified. 9 W.R. Cr. 58. 

(106) -Putting forward a person knowing 
him to be some one else — Abetment of false evi- 
dence. — In this case, one C falsely represented 
himself to be U and the writer of a document 
signed by U. Another person T, knowing that 
C was not U and had not written that docu- 
ment, adduced C as U and as the writer of that 
document. Held that the offence of T was 
that of abetting the offence of C and ought to 
have been convicted on a charge of abetting 
the giving of the false evidence. 8 W.R. Cr. 
8 . 

(107^ — Framing incorrect record — Public 
servant making false entry — Penal Code, s. 218. 
— Where a Police Superintendent called for 
a report from a constable, on the information 
that a theft had been committed and not re- 
ported owing to the constable’s negligence, and 
the constable produced a false report to the 
^ect.that no theft had been committed and no 
information given to him, held he was not 
guilty under s. 218 of the Penal Code. 3 
Agra Cp. l. 

(108) — Verification of statement in suit for 
rent — Act X oj 1859, s. 57,— The plaintiff 
brought a suit for rent claimed to be due for 
three years ; he failed to prove his claim, and 
the suit was dismissed for want of evidence. 
He afterwards sued to recover rent for one of 
the same years, and recovered the amount. The 
Judge, on appeal, reversed the decree, and 
made an order remitting the case to the Deputy 
Collector to enquire, under Act X of 1859, 

8- 37, whether the plaintiff had committed 
perjury in the first suit, the plaint in which 
was verified by his agent. S. 37 of the Act 
requires that the statement of claim shall be 
verified by the plaintiff or hi.s agent, and 
enacts that, if the statement shall contain any 
averment, which the person making the veri- 
fioaiion shall know or believe to be false, such 
person snail be subject to punishment, accord- 
ing to the law for the time being in force for 
the punishment of giving or fabricating false 
evidence. Held that there was no foundation 
lor the order, the averment having been made 
by the agent, and not. by the plaintiff; and 
besides, there was no evidence that it was un- 
true, there having been no finding in the first 
suit that the rent was not due. Harsh 72 = 
W.B.fF.B., 24 = 1 Ind. Jor. O.S. 79 = 1 Hay, 
288. 
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(109) — Fabrication of false evidence — Penal 
j Code, ss, 198 and 120 — Illegal concealment to 
j fabricate evidence.~~The term “ fabrication” in 
j s. 193 of the Penal Code refers to the fabrication 
I of false documentary evidence to be used in a 
I suit, so that, to convict under this section, it is 
j essential to aver and prove that the fabricated 
documents were intended for that purpose. The 
illegal concealment, by act or omission, con- 
templated by s. 120 of the Code, has reference 
to the existence of a design on the part of third 
persons to fabricate evidence. 1 Ind. Jur. O.S. 
105. 

: (110) — Subornation of perjurij— Penal Code, 

1 5. 196 . — The provision of the Penal Code (s. 196) 
against using false evidence is not ordinarily 
I intended to apply to subornation of perjur)’. 
j To establish an offence under s. 196, it must be 
I shown that the accused made some use of the 
false evidence after it was in existence. 1 Ind. 
Jur. O.S. 122. 

(111) — Statement unintentionally causing con- 
viction for murder—Penal Code, ss. 193, 19i — 
Power of Sessions Judge. — A Sessions Judge 
has no power to commit a man for having given 
false evidence before the Magistrate, but he can 
commit him for having given false evidonce in 
his own Court. In the trial of a prisoner for 
murder, a witness stated on oath before the 
Sessions Court that another had committed the 
murder, whereas, before the Magistrate, he had 
stated, as was the fact, that the prisoner had 
committed the murder. Held that such wit- 
ness was guilty under s. 193, I.P.C., and not 
under s. 194 of the Penal Code, as he did not 
know that he would cause a conviction for 
murder. 3 B.L.R. A. Cr. 35. 

(112) — Stateynentin application for new trial 
— Penal Code, ss. 191, 192 — Verxfication of a 
document as a plaint. — A. made an application 
for a new tri.al under s. 21 of Act XI of 1865. 
He filed a memorandum of his grounds verified 
as a plaint, and therein knowingly made a false 
statement. Held (Glover, J., dissenting) that 
he bad not thereby committed an offence under 

j s. 191 or s. 192 of the Penal Code. 2 B.L.R. 
A. Cr. 1 = 10 W.R. Cr. 31. 

(113) — Fabricating false evidence — Intention 
essential ingredient in offence. — Intention is an 
essential ingredient in the offenco contemplated 
by s. 218, Penal Code. 8 W.R. Cr. 27. 

(114) — Fabricating false evidence — False entry 
inchowkidaree attendance — Book — Intention too 

1 remote. — A Chowkidar, charged with the pre- 
paration of a chowkidaree attendance book, 
made a false entry therein with intent to injure 
the Sub-Inspector. The Chowkidar was 
charged of an offence under s. 218. Held that 
the intention of the Chowkidar in making the 
incorrect entry being too remote, be cannot be 
charged under s. 216, Penal Code. 19 W.R. Cr. 
40. 

(115) — Charge to show particular matter 
in respect of which accused is put upon his trial 
— Mere fact of contradiction insufficient for a 
conviction under s. 193 — Circumstances and 
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intention of contradictory statement to be con- 
sidered . — Where a person was put on his trial 
for giving false evidence, the charge should 
show on the face of it the particular matter in 
respect of which the charge is made, and no 
more of the deposition should be referred to 
than was necessary in order to show the parti- 
cular contradictions or false statements in 
respect to which the otience of giving false 
evidence was charged. The mere fact that a 
person has made a statement which contradicts 
a previous statement is not itself necessarily 
sufficient to bring him within s. 193, Penal 
Code. The circumstances under, and the 
intention with, which the particular statement 
relied on by the prosecution is made, must, in 
each case, be considered before it can be held 
that the offence has been committed. 9 W.R. 
Cr. 25; 9 W.R. Cr. 52. 

(IIG ) — One statement before the Civil Court 
and a contradictory statemeyit before Magis- 
trate — Commitment on an alternative charge 
strictly legal — Sanction of Civil Court necessary 
tender s. 169, Critn. Fro- Code, 1661 . — The 
accused in this case made one statement before 
the Magistrate and a directly different state- 
ment before the Civil Court. The Magistrate 
committed him on an alternative charge having, 
so far as regards the statement made before the 
Civil Court, first obtained the sanction of 
that Court to the institution of the charge. 
Held that, under s. 169, Crim. Pro. Code, 
the procedure of the ^Magistrate was strictly 
legal. 8 W.R. Cp. 79. 

( 117 ) — Scope of commitment by Sessions 
Court — S. 172, Crim, Fro. Code. 1661— Con- 
tradictory statements — Froof . — A Court of Ses- 
sion can, under s. 172, Crim. Pro. Code, 1861, 
commit only for ofiences committed before 
itself. If a person is accused of making two 
contradictory statements, direct evidence is 
nece.ssary to prove that both the statements 
were made, and an enquiry must be held as to 
which statement is untrue, and whether the 
accused wilfully m.ade the statement alleged to 
be false, knowing it to be such. Norman, J, 
notwithstanding the Full Bench decision in 6 
W-R. Cr. 65 = B.L.R. Sup. Vol., 521, doubted 
the correctness of a conviction for perjury upon 
alternative statements. 3 B.L.R.A. Cr. 36 = 
12 W.R. Cr. 31. 

(118) — Legality of conviction. — The prisoner, 
who, as a witness in a former case, had made 
one statement before the ISIagistrate and a 
contrary one before the Sessions Judge, was 
tried and convicted of having either given false 
evidence before the Judge or given false evidence 
before the Magistrate. Held (Norman and 
Campbell, JJ., doubting), the conviction was 
right. Held, also, (Campbell, J., dissenting) 
the evidence taken before the Judge was admis- 
sible on the charge of giving false evidence 
before the Magistrate. B.L.R. Sup. Yol., 521 
= 6 W.R. Cr. 65. 

(119) — Plea of guilty on one charge. Effect of. 
— Where a prisoner is charged separately for 
having given false evidence with regard to two 


False Evideuce — continued. 

statements directly opposed to e.ach other, a 
plea of guilty on one of the charges does not 
involve an acquittal on the other. A Sessions 
Court is bound to take evidence and try a 
charge before it can acquit a prisoner of that 
charge. 8 B.L.R. Ap.25. 

(120) — Statements inconsistent with previous 
one— Penal Code, s. 193. — The statement made 
by a witness before the Magistrate was opposed 
to the statement made by him before the 
Sessions Court. On a charge of perjury being 
made, held that a statement made by the 
accused before one Court was no evidence of the 
falsity of a contrary statement before another 
Court to support a conviction of giving false 
evidence. Held, also, that neither the Judge 
nor Jury had any right to assume that an 
explanation could not have been given consis- 
tent with both the statements. 4 B.L.R. A. 
Cr. 4 = 12 W.R. Cr. 66. 

(121) — Statement inconsistent with previous 
one — Crim. Pro. Code {Act XXV of 1661), 
s. 172, — Where a witness makes a state- 
ment before the Sessions Court which contradicts 
that made by him before the committing 
officer, and no evidence is given to show which 
statement is true, it cannot, under s. 172, Act 
XXV of 1861, be said that an offence has k^en 
committed under the cognisance of the Sessions 
Court. A Judge’s duty in dealing \yith the 
contradictory statements of a witne.ss discussed. 
4 B.L.R. A. Cp. 9 = 12 W.R Cr. 69. 

(122) — Crim. Pro. Code {Act X of 1672), 
s. 455, Sch. Ill— Penal Code (Act XT.V of 
1660), s. 193. — Where a person was convicted 
of giving false evidence upon an alternative 
charge in the form given in Sch. HI of the 
Crim. Pro. Code, held by the majority 
of the Court (Jackson and Phear. JJ.. dis- 
senting) that the conviction was good, notwith- 
standing that the jury had not distinctly found 
which of the two statements was false. Held 
(per Jackson, J.,) that such a charge was bad, 
and further that an alternative finding upon 
such charge was invalid. Held pet Phear, J., 
that, although a person may be lawfully tried 
upon such a charge, still the Court or jury 
must, for a conviction, find specially which 
branch of the alternative was true. 13 B.L.R* 
F.B. 324 = 21 W.R. 72. (Contra) 13 B.L.R. 
325note = ll W.R. Cr. 37, 12 W.R. Cr. H* 

(123) — To support alternative charge proof to 
be given of the truth of each branch of charge 
When alternative charge justified — Deposttion 
given in Hindustani taken down, in English'^ 
Proper deposition — Endorsement by Magistrate, 
evidence of its truth and correctness of transla- 
tion. — To support a finding upon an alternative 
charge of perjury, there must be legal evid^^ 
of the truth of each branch of the charge. The 
only justification for the alternative 9^*^. 
that, on the evidence, it is uncertain which 
branch of the charge is true. Under the 
Grim. Pro. Code, the Mapstrato 
authority to take down in English what the 
witness says in Hindustani, and the depositi^ 
in this form is a proper deposition within the 
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provisions of theCrim. Pro. Code, even though 
the person who takes down in English what 
the prisoner says in Hindustani is not examined 
as a ■ witness and the prisoner has no op- 
portunity afforded to him for cross-examining 
him under s. 80, Evidence Act. The endorse- 
ment or memorandum made at the foot of the 
deposition and signed by the Magistrate can be 
taken as evidence of the facts stated in it and 
as affording some evidence that the translation 
is correct. 22 W.R. Cr. 2. 


(123-a) — Peiml Code, s. 193 — Falsccvidetice — 
Contradictory statements — Alternative charges. 
— A person making two contradictory statements 
may bo convicted of giving false evidence, even 
in the absence of an alternative charge, if 
there is evidence to show which statement is 
false. 5 B.H.G. Gr. 49. 

(124) — Witness retracting statements before 
the Sessions Court — Locus penitentije /or wit- 
ness— {Per Seton-Karr and Steer, JJ). — Held, 
that there ought to be a locus penitenii<£ for 
witnesses who have deposed falsely for retract- 
ing their false statements. Jackson, J., (dis- 
senting), It is eminently unsivfe that a witness, 
deposing on facts of vital importance, should 
be in any degree encouraged to depose falsely 
by the contemplation of his locus penitentue at 
the trial. W.R. 1864 Cr. 10. 


(125) — Proof of charge — Uncorroborated evi- 
dence of single witness insufficient. — In a case of 
giving false evidence, the strictest and most 
accurate proof is necessary, and the testimony 
of a single witness unsupported by corroborative 
evidence is insufficient to convict a person 
charged with giving false evidence. 5 W.R. 
Cp. 77. (5 W.R. Cr. 23, F.) 


(126) — Perjury in its nature essentially per- 
sonal — Specific charge to be made out against 
the accused — When grouped, the Sessions Judge 
to find the particular charge against each.— 
Conviction on the bare testimony of one loitness 
illegal. — Perjury is in its nature essentially per- 
sonal, dependent on the actual words uttered, 
and the motives which dictated the utterance. 
The accused person is entitled to have the speci- 
fic charge made against him tried quite in- 
dependently of a like charge against another 
person, and disembarrassed of the prejudice 
which cannot fail to be caused in his own case 
by the mere fact of its being united with another 
or others for the purpose of trial. Where 
charges made against different personsare group- 
ed together for the purpose of trial, the Sessions 
Judge must find judicially whether all, or, if 
not all, which of the particular charges of per- 

r f is made out against each prisoner. 9 W. 

Cr. 66. 


^ — Conviction on the bare testimony of 

^ngle witness legal when falsity of the statement 
M not hi question. — The evidence of one witness 
in cases of perjury is sufficient to establish tbe 
factum of the statement which is charged as 
being false. The measure of punishment is a 
matter entirely in the discretion of the Court. 
14 W.R. Cr. 53. (5 W.R. Or. 23, Expl.) 
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I (\2S)— Testimony of single witness — Compnri- 

I son of signatures one kind of corroboration . — 
Comparisou of signatures is one kind of corrobo- 
j ration sufficient to justify a couvictioii on the 
bare testimony of a single witness in a case of 
j false evidence. 5 W.R. Gr. 98. 

j (129) — Proof of charge — U ncorrobo}-atcd evi- 

I dence of single witness— Penal Code [Act XLV 
t of 1660). s. 193. — A person cannot be convicted 
in the mofussil of giving false evidence upon 
I the uncorroborated evidence of a single witness. 
B.L.R. Sup. Yol. 417 = 1 Ind. Jur. N.S. 83 
= 5 W.R. Or. 23 ; 6 W.R. Cr. 77. 

I 

(130) — The offence of intentionally giving 
false evidence {s. 193, Penal Code), not being 
triable exclusively by the Sessions Court, is not 
one in which the Sessions Judge can convict. 

I 21 W.R. Cr 37. 

(131) — Penal Code, s. 193 — Contradictory 
siatevieyits.—-\\hcTQ the contradiction alleged 
to exist in two statements made by an interest- 

j ed and ignorant witness was only in details 
j and where the latter statement was found to 
\ be a reversion to the truth from an original 
I false statement, held, that, under .such circum- 
I stances, a prosecution for perjury could not bo 
I ordered. 21 P.R. 1901 Cr. (3 P.R. 1899 Cr.,R.) 

(132) — Contradictory statements — Finding as 
! to which is false, necessity for. — Whore a person 
* is charged with an offence undors. 193, I.P.C., 

in having made two contradictory statements, 
it is necessary, in order to properly adjudicate the 
punishment, to enter into the circumstances of 
the case, the object with which the perjury 
is committed, and if possible, to determine 
which of the two statements was false. In 
I cases whore it is doubtful which of two con- 
I tradictory statements is false, the accused must 
: be given the benefit of the doubt and the 
punishment should ha awarded to that state- 
ment which involves tbe least guilt. 3 P.R. 

I 1899 Cr. 

j (133) — Sanction to prosecute — False verifica- 

tion of written staternent. — A person, who 
verifies, in a form which substantially con- 
forms to tbe requirements of 8. 52, Civ. Pro. 
Code, 1882, a written statement, which con- 
tains a statement which he does not know or 
believe to be true comes within the definition 
of s. 191, I.P.C., either as a person who is 
legally bound by an express provision of the 
law to state the truth, or as a person bound by 
law to make a declaration that the facts stated 
j are true to his knowledge. But the Chief 
, Court cancelled tbe sanction for tbe prosecu- 
tion of the accused, doubting whether he 
could he rightly convicted upon an informal 
attestation which was capable of being con- 
strued as a more certificate that the writing 
correctly represented his answer to the suit. 
27 P.R. 1894 Cr. (6 A. 626, R.). 

(134) — Making true entries corresponding to 
a forged document. — A patwari making entries 
corresponding to a document, which is known 
to him to be forged, cannot be convicted of an 
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offence under s. 193, I.P.O., as the entries are 
-true entries, although the original document 
may be forged, and therefore false. 26 P. R. 
1890 Cr. 

( 135 ) — Document containing false documents. 
— Where the lessees made and signed a kabu- 
liyat with the intention of causing it to be 
believed that an agreement to let, therein 
recited, had been made by the agent of the 
land-owner and with her assent, held, that the 
act of the accused did not amount to fabricat- 
ing false evidence within the meaning of s. 193, 
I.P.C., nor was the document a false document. 
16 P.R. 1894 Gf. 

(136) — Record prepared under Civ. Pro. 
Code, admissibility of when not read over 
to witness. — When the record prepared under 
s. 182, Civ. Pro. Code, is proved or admitted 
to be genuine, it is not liable to be excluded as 
evidence, merely because it was not duly read 
over to the witness in the civil suit. 25 P. R. 
1890 Gr. 

(137) — Alternative charge — Finding as to 
which of two statements is false, jvhen becomes 
necessary. — Although an alternative charge, in 
a case of false evidence based upon contra- 
dictory statements, is justifiable only when 
the prosecution is unable to prove which of the 
two is false, yet, such proof becomes important 
in awarding punishment, e.g., false evidence 
given in a Court deserves greater punishment 
than a false statement made before the police. 

27 P.R. 1890 Cr. 

(138) — Contradictory statements— Charge, 
Jorm of. — A charge in the alternative form, as 
prescribed by Form No. XXVIII (4) of Sch. 
V to the Crim. Pro. Code, 1882, is a lawful 
charge under s. 193, I.P.C., and a person can 
be convicted under the section, without deter- 
mining which of the two contradictory state- 
ments is false. 32 P.R. 1888 Cr. 

(139) — Sanction to prosecute — Power of Court 
to which a case has been remanded — S. 643, 
Civ. Pro. Code, 1882. — The powers conferred 
by s. 643, Civ. Pro. Code, 1882, cannot be 
exercised by the Court to which a case has 
been remanded. 30 P.R. 1888. 

(140) — Defective record of proceedings — Ad- 
missibility — Proof aliunde — Evidence Act, 
s. 91. — Where, in a case of giving false evidence, 
the record of the Court in which the false 
^atement was made was defective in that 
there was no signature of the Magistrate at 
the foot of the deposition of one of the wit- 
nesses charged with giving false evidence, and 
there was nothing to show that the deposition 
had been read over to the witnesses, as required 
by 8. 360, Grim. Pro. Code 1862, held, 
that the record, as such, was primary evidence 
and its value was not destroyed by the above 
defects, and that proof aliunde could be given 
to show that the evidence was duly taken and 
was read over to the witnesse.s, as such evi- 
dence was not secondary evidence within the 
meaning of s. 91. 54 P.R. 1887 Gr. (21 P.R. 
1881 Or., R.), 


False EYidence— continued. 

(141) — PenaZ Code, s. 194 — Gisf of the 
offences. — The intention or knowledge required 
by s. 194, 1.P.C., cannot be held to exist when 
the proceedings in which the evidence is given 
i.s one in which such a conviction is not legally 
possible. Queers'. — Whether a person giving 
false evidence before a Magistrate, holding a 
preliminary enquiry in a case of murder, could 
be punished under s. 194, I.P.C., although he 
may be punishable under s. 193, I.P.C. 32 P. 

R. 1886 Cr. 

(142) — Contradictory statement — Alternative 
finding. — A person, charged withgiving false evi- 
dence in having made contradictory statements 
before the Magistrate or the Se.ssions Judge, 
can be convicted in the alternative without 
distinctly finding which of the statements 
made hy him is false. 20 P-R. 1883 Cr. 

Fabrication of false evidence by ac- 
cused in a criminal case. — The fabrication of 
false evidence by an accused to be used in bis 
defence in a criminal case is an offence punish- 
able under s. 193, Penal Code. 10 P.R. 1880 
Cr. 

(144) — Proceedings held without jurisdiction 
— Penal Code, s. 193. — A Court, having no 
jurisdiction to entertain a particular suit, has 
no jurisdiction to administer an oath or affir- 
mation to the defendant. A defendant under 
such circumstances is not, therefore, punish- 
able for giving false evidence. 32 P.R. 1879 
Cr. 

(145) —CimZ Court sending witness without 
enquiry to a Magistrate for being prosecuted 
for giving false evidence — Conviction by Magis- 
trate sitting as Court of Sessions — Crim. Pro. 
Code (1861), s. 173— Act VIII of 1869, s. 445-A. 
—Where a Civil Court sent a witness, whom 
he considered to have deposed falsely, to a 
Magistrate to be dealt with according to law, 
and the Magistrate sitting as a Court of Ses- 
sions convicted the accused, held that the con- 
viction should be quashed, as the provisions of 

S. 173. Crim. Pro. Code 1861, and that the 
provisions of s. 445-A, Act VIII of 18C9, had 
not been complied with. 11 P.R. 1870 Cr. 

(146) — Enquiry by Magistrate not authorised 
under s. 273, Crim, Pro. Code, 1861. — A false 
statement made by a witness in an enquiry by 
a subordinate Magistrate, who had not been 
authorised, under s. 273, Crim. Pro. Code, 
1861, to make the enquiry, was held not to be 
punishable under s. 193, I.P.C. 24 P.R. 1870 
Cr. 

( 147 ) — Acquittal by letting false evidence — 
Second trial under s. 196, I.P.C, — A person, 
who has obtained an acquittal by letting in 
false evidence, is liable again to be prosecuted 
under s. 196, l.P.O. 35 P.R. 1870 Cr. 

( 148 ) — Charge— Penal _ Code, s. 193 .. — A 
charge under s. 193 should specify the proceed- 
ings in which the alleged folse evidence was 
given, and should contain the exact words 
allied to be false as definitely and specifically 
as possible. 36 P.R. 1869 Cr. 
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(149) — Penal Code, ss. 193, 116, 511 — Attempt 
to abet commission of offence of intentionally 
giving false evidence, — Sanction to prosecute 
under s. 193, l.P.C-.isnot required when the 
offence is not committed in relation to a parti- 
cular proceeding in any particular Court. In 
a matter relating to a private personal quarrel, 
it is hardly necessary to take into consideration 
the duties of the parties as public officers 
(under s. 23 of the Police Act). If the actual 
abetment of the offence is not committed, the 
case false under s. 116, 1.P.C. If the abetment 
itself is an offence, an attempt to commit 
.abetment is also an offence. U.B.R. (1892 — 
1896), Yol. I, 191. 

(150) — Penal Code, s. 193 — Intentional giving 
of false evidence. — In the case of a conviction 
under the above section, it is necessary that 
there should be some direct evidence to 
corroborate the fact that the accused inten- 
tionally gave false evidence in the case referred 
to. The sanction given for a prosecution under 
the above section should be expressed in a plain 
and precise form. U.B.R. (1892 — 1896), Yol. I, 
187. (11 B.H.C, 237, R.) 

(151) — False evidence given to the Police. 
U.B.R. (1892 -1896), Yol. I. 195. 

(152) — Crim. Pto. Code {ISTH), ss, 435, 436, 
471, 472, 473 — Contempt of Court — False evi- 
dence — Jurisdiction. — Every attempt to pervert 
the proceedings of a Court to an improper end 
is a contempt of its authority, and giving false 
evidence is such an attempt. The offence, 
therefore, if committed before a Magistrate, 
cannot bo tried by him. 10 B.H.C. 73. t-^., 

1 B. 311 and 339] . 

(153) — False evidence in judicial proceeding 
■ — Latter annulled — Effect. — The accused was 
convicted of having given false evidence in the 
trial of Vinayak Divakar (See 8 B.H.C. R. 
C.C. 32). The conviction of Vinayak Divakar 
was annulled by the High Court. Held that 
this conviction should also bo annulled. 8 
B.H.C. Cr. 37. 

(154) — Penal Code, s. 193—Convictiofi under 
s, J81 — Legality . — When the facts proved 
constitute giving false evidence in a judicial 
proceeding a conviction by a Pull Power 
Magistrate under s. 181 is illegal. 8 B.H.C. 
Cp. 22, N. [F., 8 B.H.C. Cr. 21]. 

(155) — Penal Code, ss. 193, 416 — Witness 
deposing in another’s name. — Where a person 
deposes in a stage of judicial proceeding falsely 
representing that he is another person, he is 
guilty of an offence under s. 193, I.P.C., but 
not guilty of the offence of false personation 
under s. 416, I.P.C. 1 B.H.C. 89. 

(156) — Penal Code, s. 193 — False statemeiU 
ntade to Forest officer. — A false statement made 
to a Forest officer, who was not empowered to 
tiold an investigation or take any evidence in 
any matter at all, and whose functions are 
purely ministerial, would not be punishable 
nndor s. 193. 12 B.H.C. 1. 
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(157) — False statement — Crim. Pro. Code 
[1882), s. 161 . — A false statement in answer to 
a general opening question recorded under 
s. 161, Crim. Pro. Code, makes the person 
making the statement, liable to be punished 
under s. 191, I.P.C. 7 P.R. 1896 Cp. 

See ABETMENT, 20 W.R. Cr. 41. 

See ACT IX of 1869, s. 19, 5 M.H.C. 326. 

See ACT X OP 1873, 16 M. 421 = 1 Weir 
175, 19 M. 375 = 2 Weir 690 = 6 M.L.J. 195, 
27 C. 455 = 4 C.W.N. 249. 

— False statement before Registrar — Irregu- 
j laritios in proceedings — See ACT III OP 1877, 
ss. 72 and 73, 10 C. 604. 

See ACT III OP 1877. s. 82, 18 W.R. Cr. 
15 = 5 B.L.R. Ap. 89. 

See ACT III OF 1877, s. 82. 20 C. 719. 

See ACT XVIII OF 1879. 6 M. 252 = 1 Weir 
116. 

See Ben. Act VIII op 1885, s. 95, 20 C. 

1 724. 

— Fabricating false evidence — Sec ATTEMPT, 

4 N.W.P. 133. 

Confession, ii b. 702, f.b. 

See Conviction, 4 C.L.R. 338. 

Crim. Pro. Code (1898). ss. 4, 195, 
487, 20 M. 383 = 2 Weir C13. 

See Crim. PRO. Code (1898), ss. 144, 435 
and 476. 19 M. 18 = 2 Weir 591. 

See CRIM. Pro. CODE (1898), ss. 195, 476, 

3 Bom. L.R. 185. 

See Crim. PRO. Code (1898). ss. 195, 476, 
487, 14 A. 354. 

See CRIM. PRO. CODE (1898), ss. 214, 477. 
487, 1 B. 311. 

See CRIM. Pro. CODE (1898), s. 282, 19 M. 
376 = 2 Weir 680 = 6 M.L.J. 195. 

See CRIM. PRO. CODE (1898), s. 233, 2 Weir 
299, 2 Weir 300. 

Sec CRIM. PRO. CODE (1898), s. 236, 60 
P.L.R. 1903. 

See Crim. Pro. Code (1898), ss. 255 and 
342, 3 L.B R. 203 = 4 Cr. L.J. 471. 

See Crim. Pro. Code (1898), ss. 337 and 
339, 8 Bom. L.R. 740 = 4 Cr. L.J. 346 = 30 B. 
611. 

See Crim. Pro. Code (1898), ss. 476, 477, 

5 C.W N. C30. 

See Crim. Pro. Code (1898), ss. 481, 482, 
195. 476, 1 A. 625 F.B. 

See Deposition, L.B.R. (1893—1900), 21. 

See False Charge, L.B.R. (1893—1900), 
443. 

See FORGERY, 4 L.B.R. 45=6 Cr. L.J.- 
263, 8 A. 653. 
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See SANCTION TO PROSECUTE, 6 A. 105, 
22 B. 936, 26 C. 786, 7 C.L.J. 169 = 7 Cr. L. 
J. 196, Rat. Un. Cr. C. 118, 2 L.B.R. 302, 9 
C.L.J. 690 = 13 C.W.N. 912 = 10 Cr. L.J. 150 
= 36 C. 803 = 2 Ind. Cas. 697. 

See WITNESS, 4 M. 227 = 2 Weir 584. 

False Information. 

See PENAL CODE, ss. 182, 211. 

(l)^Penal Code, s. 182— False information 
to the police. — S. 182 of the Code must be read 
as a whole, and, taken as a whole, it applies to 
those cases in which the police are induced, 
upon the informations supplied to them, to do 
. or omit to do something which might affect 
some third person, and which they would not 
have done if they bad known the true slate of 
things. Where a person falsely informs the 
police that he was robbed, without mention- 
ing any specific person on whom he has suspi- 
cion, such conduct, although extremely wrong, 
does not come within the meaning of the 
section, or does not amount to anything more 
than a hoax for which no punishment is pro- 
vided in the Code. 14 C. 314. [Coynme^ited 
upon. Rat. Un. Cr. C. 564 » Diss., 13 B. 606, 
13 A. 351 = 11 A.W.N. 109, 1 Weir 118], 

(2) — Penal Code,s. 197— False notice of trans- 
fer of survey numbers. — A person signed a notice 
of transfer of survey numbers, in the character 
of his father who was dead : and the declara- 
tion to this notice was signed by the accused, 
who confirmed the assumed character. Held, 
that the accused could not be convicted of 
giving false information to a public servant. 
Rat. Un. Cr. C. 182. 

(%)—Petial Code, s. 182— Gist of tJie offence.— 
For a conviction under the section, it must be 
proved positively that the accused gave the 
information by the production of the written 
complaint as far as possible and that he knew or 
believed it to be false. The accused is entitled 
to an acquittal on showing that he had reason- 
able grounds for believing the information to be 
true, and he is not bound to show that the 
information was in fact true. 3S P.R. 1890 
Cr. 

(4) — To constitute an offence under s. 182, 
I.P.O., there must be positive , knowledge or 
belief that the information given was false. It is 
not sufficient to prove that the accused had 
reason to believe it to be false, or that he did not 
believe it to be true. 82 P.R. 1884 Cr. 

(6 ) — False statement in petition of appeal — 
Penal Code, s. 182. — An appellant makingafalse 
statement in his petition of appeal was held not 
to bo liable to be punished under a, 182, l.P.O. , 
although the object was to induce the Court to 
send for the record of the case, and although 
the Court did in fact send for the record of the 
case, as it could not be said that the Court was 
induced to do what it ought not to have done. 
41 P.R. 1881 Cr. (34 P.R. 1879 Cr., R.). 

(6 ) — Penal Code, s. 201 — Denial of knowledge 
-of offence, in which accused had taken part . — 
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Where the accused denied all knowledge of an 
offence in which he really took part, he could 
not be convicted under s. 201, 1.P.C., forgiving 
false information respecting an offence. 4 P.R. 
1877 Cr. 

(7) — Police falsely informed of complainant 
being in possessionof stolen property— Penal Code, 
ss. 182, 211. — Where the accused, falsely and 
with intent to injure, informed the police that 
the complainant had stolen property in the 
house, and the police, thereupon, searched the 
bouse, and found the information to be false, 
7wW, that the accused was guilty of an offence 
under s. 211, I.P.C., and not under s. 182, 1.P. 
C. 16 P R. 1870 Cr., F B. 

(8) — Penal Code, s. 177 — Memorandum of 
appeal. — To make a false representation in a 
memorandum of appeal is not an offence under 
s. 177, I.P.C., as such a memorandum is not 
required by law to be in writing. 17 P.Ri 
1879 Cr. 

(^)—Peyuil Code, s. 182.— Where the accused 
presented a plaint and requested the Judge to 
hear the case in his own Court, and not to 
transfer it to the Tahsildar for disposal, alleg- 
ing that the defendant would be favoured if the 
case was so transferred, held, that the act of 
the accused did not amount to an offence 
punishable under s. 182, I.P.C. 34 P.R* 
1679 Cr. 

See ACT I OF 1894, ss. 9 and 10, 27 C. 985 
= 5 C.W.N. 131. 

See Penal Code, s. 177, 13 C.W.N. 191 = 
6 M.L.T. 93. 

See Penal Code, ss. 177, 182, Rat, Un. 
Or. 0. 76. 

See PROSECUTION, 27 C. 985 = 5 C.W.N. 131, 

False Heasore. 

See PENAL Code, ss. 264 to 267. 

See WEIGHTS AND MEASURES. 

False Personation. 

See CHEATING. 

See PENAL Code, ss. 205, 416 and 419. 

(1) — Penal Code, s. 205 — Offence under the 

section, what constitutes. — An offence under 
s. 205 is committed even though the individnal 
personated consents to the personation. Any 
fraudulent gift or benefit to the offender is not 
a necessary element of the offence. 1 Veir 
182 = 1 H.H.G. 450. [R., 5 Bom. L.R. 13d]. 

(2) — Penal Code, 8. 205 — Offence under the 
section, what coTisiitutes. — To constitute tl» 
offence of false personation under s. 205, it Is 
not enough to show the assumption of a ficti- 
tious name. It must also appear that the 
assumed name was used as a means of falsely 
representing some other individual. It is not 
an uncommon thing for men to pekss _ under 
names not their own for the purpose of disguise, 
in some instances from blameless and in other 
instances indifferent or bad motives, incog, 
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FftlsQ Personation — continued. 

as the disguise is often termed in the former, 
and “with” or under an “alias” in the latter 
instances. But whatever the moiive, the use 
of an assumed name without more is not a 
criminal oficucc. It only becomes a crime 
when connected by proof with some other act 
or piece of conduct ; and the gist of the offence 
of false personation under s. 205, is the feigning 
to be another known person. There are sections 
of the Penal Code, viz., ss 140, 170, 171 and 415, 
under which the false assumption of appearance 
or character may be an offence, though no in- 
dividual is meant to bo represented, or only an 
imaginary person, t Weir 182 — 4 M.H.C. 18. 

(3) — Cheating by personation and inducing 
delivery of property — Penal Code, s. 4'iO. — A 
person, who going to an opium shop with 
another man’s ticket, and explicitly or by 
implication representing himself to be that 
person, induces the shop-keeper to deliver to 
him a certain quantity of opium, commits the 
offence of cheating by personation, and whore 
opium is actually delivered in consequence of 
the cheating, he should bo convicted under 
s. 420, Penal Code. 1 L.B.R. 356. 

(4) — Personaticni before Registrar — Regis- 

traiion Act {XX of 1866), ss. 93 and S»4— 
Penal Code, s. 419. — A vendor proceeded in 
company with three pei*sons to Dacca to 
register her deed of sale. Falling ill on the 
way, the three companions went to the Regis- 
trar’s Office ; one of them there personated the 
vendor, and got registry of the deed. She 
was convicted of cheating by false personation, 
and the other two of abetting that offence. 
Held, on revision, that, as there was no intention 
apparent on the part of the accused to injure or 
defraud any one, the convictions should have 
been under ss. 93 and 94 of Act XX of 1866, 
and not under s. 419 of the Penal Code. 2 B. 
L.R. A. Cr. 25. 11 W.R. Cr. 24. 

(6 ) — Penal Code, s. tiOH — Personating imagi- 
nary person. — Under s. 205 of the Penal Code, 
it is criminal to personate an imaginary person. 

1 Ind. Jur. O.S. 123. 

(6) — Assumption of name and character of 
the person personated, necessary — Intention of 
fairly personating to be sufficiently established 
in cases of. — It is necessary to a conviction for 
false personation under s. 205, Penal Code, 
that the accused should have assumed the 
name and character of the person whom ho 
personates. Where the accused merely present- 
ed a true petition signed by, and proceeding 
from, another person, assigning a very good 
and true reason for doing so, and the moment 
he was called on by the only legal authority, 
the Court, whose duty it was to entertain the 
petition, to say if ho was or was not the 
person, he at once admitted he was not, and 
explained why he had presented a petition 
bearing that person’s name and emanating 
from him. Held that there was no intention 
to falsely personate such person. 8 W.R. Cr. 
80 . 

See AOTXXOF 1866,11 W.R. Cr. 24 = 2 
B.L.R. A. Or. 25, 7 W.R. Cr. 99. 


False Personation — concluded. 

— Abetment of — See ACT III OF 1877, 7 W 
R. Cr. 99, 5 Bom. L.R. 1.3S. 

See Extortion, lO A. 58. 

See Penal Code, s. 170, 9 Bom. L.R. 222 
= 5 Cr. L.J. 211. 

See REVISION, 9 Bom. L.R. 706 = 6 Cr. L. 
J. 70. 

See Sanction to prosecute, 4 M.L.J. 
189. 

False Pretence. 

See Cheating. 2 C.L.J. 524 = 3 Cr. L.J. 
160. 

False Receipt. 

— Penal Code, ss, 463 and 471 — Forgery and 
using a forged document — Dishonest or fraudu- 
lent intention, necessUxj of proving — False re- 
ceipt — Preparation or use, if an offence. — Where 
the accused, a Tahsildar of an estate, prepared 
a false receipt acknowledging on the part of 
his employer the receipt of certain papers, and 
it was proved that some of those papers wore 
in the oflico of the estate but as to the rest, the 
prosecution failed to prove that they were not 
also in the office of the estate. Heft/, that the 
accused could not bo convicted of an offence 
under s. 471, I.P.C.. as the prosecution bad 
failed to prove any dishonest or fraudulent in- 
tention, on the part of the accused, in making 
use of the receipt. The preparation of a false 
receipt acknowledging on the part of a certain 
person the receipt of certain documents, after 
having made over those documents to that 
person, does not amount to an offence under 
s. 463, I.P.C., nor does the use of such a receipt 
constitute an offence under a. 471, I.P.O. 12 
C.W.N. 1113 = 8 C.L.J. 317. 

False Record. 

— Sanction to prosecute — Village Magistrate 
fabricating record of criminal case — Sec SANC- 
TION TO PROSECUTE, 4 M-L-T. 473 = 32 M. 
255=9 Cr. L.J. 89 = 3 Ind. Cas. 387. 

False Statement. 

See False Evidence. 

See Penal Code, ss. 191 — 200. 

See Perjury. 

(1) — Contradictory statements in the same 
deposition. — Where contradictory statements 
are made in the course of a single deposition at 
one and the same time, it will be improper to 
hold such contradiction to be an offence, simply 
by reason of the fact that there is a contra(Uc- 
tion. 2 Weir 169. 

{2)’—Criin. Pro. Code, s. 239 — False state- 
ment, charge of, against several persons. — When 
several persons are charged with making false 
statements, they should bo charged and tried 
separately. 2 Weir 804. 

See Act III of 1877, ss. 34 (6) and 82 (a), 

1 Weir 884. 
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False Statement — concluded. 

— False statement in an enquiry Lefore Deputy 
Collector. See ACT I OF 1879, s. 51, 5 A. 17. 

— In balance-sheet before winding up of a 
Company — See ACT VI OF 1882, s. 215, 16 A. 88. 

— False statement as to consideration — See 
PENAL CODE, s. 423, 25 A. 31. 

False Weight. 

See Penal Code, ss. 264 to 267. 

See WEIGHTS AND MEASURES. 

Falsiflcation. 

See Criminal Misappropriation, 6 Bom. 
L.R. 94. 

See PENAL CODE, s. 477-A, 6 Bom. L.R. 
553. 

Fatal Accidents Act. 

See ACT XIII OF 1855. 

Female Infanticide Prevention Act. 

See ACT VIII OF 1370. 

Ferries Act. 

See Bur. Act II of 1873. 

See BUR. ACT II OF 1898. 

Ferries (Northern India) Act. 

See ACT XVII OF 1878. 

Ferries amending Bengal Regulation VI of 
1819. 

See BEN. ACT I OF 1866. 

Ferry. 

See FERRIES ACTS. 

(ll'-iVorfh India Ferries Act XVII of J87S 
and Act HI of 1886, s. 13 — Notification bif ' 
Government under s. 4 — Prohibited limits for 
private ferries— Construction. — S. 13 of the 
Ferries ActXVII of 18781ays down that a private 
ferry should not ply for hire within two miles 
of the limits of a public ferry. But a notifica- 
tion issued by the Local Government under 
s. 4 of the Act, in laying down the limitsof public 
ferries, gave very wide limits to some and 
narrow limits to others. Side by side with these | 
limits, the prohibited areas for private ferries > 
in regard to the limits of each public ferry were i 
also given and such areas were, in the case of I 
public ferries with very wide limits, those limits 
only, while in the case of other ferries, it was 
the statutory distance of two miles. On a charge 
against a private ferryman for plying in contra- 
vention of the Act into a space within two 
miles of the limits of a public ferry with very 
wide limits as above, held the statutory prohi- 
bition of two miles did not. under the Notifica- 
tion above referred to, apply to the case of 
public ferries with wide limits in whose case 
the Notification restricted the prohibited area. 
A.W.N. 1908, 262. 

(2) — Suit to re~open a ferry — Bengal Act I of 
1866, s.S. — Wherea suit was brought tore-open 
a ferry which had formerly belonged to the 


Ferry — concluded . 

Government and which had been included io 
a settlement which the plaintifi had obtained 
of a certain estate from the Government, but 
another public ferry had since been opened 
I under the direction of a Magistrate within two 
miles of the place where the plaintifi now 
sought to re-open his own ferry. Held that the 
suit was not maintainable as being against the 
provisions of s. 2, Act I of 1866. 19 W.R. 132* 

(3) — Management of — Bengal Regulation VI 
of 1819, s. 13, cl. 2. — Clause 2, s. 13 of Regula- 
tion VI of 1819, only applies where there has 
been an accident. Where the Magistrate 
thinks that a ferry is improperly kept and is in 
a dangerous condition, he should proceed under 
s. 4. 7 W.R. Cr. 32. 

See ACT XVIl OF 1878, ss. 13 and 26, A.W. 
N. 1905, 262 = 3 Cr. L.J. 50. 

See CRIMINAL Trespass, 1 A. 527. 

See Dispute as to possession of im- 
moveable PROPERTY. 3 C.W.N. 148, 26 0. 
188 = 3 C.W.N. 49. 

See Penal Code, s. 304-A, 16 A. 472. 
Finding. 

See Alternative Finding. 

— When Nigh Court can alter lower Court's 
finding — The High Court is empowered to 
alter a finding of the Court below and to con- 
vict the accused for an offence which the facts 
establi.shed by the prosecution properly consti- 
tute. 13 C.P.L.R. Cr. 125. 

— Crim. Pro. Code, s. 289 — Finding of “ nof 
pioven." — There is no legal warrant for a find- 
ing of “not proven.” In such cases, the 
Judge should enter a judgment of acquittal 
before discharging the pri.soner. 2 Weir 381. 

See Crim. Pro. Code (1898), s. 289, 8.C. 
274, Oudh. 

See Judgment, 6 M.H.C. App. 47. 

See Sessions Court, Jurisdiction of» 
Colm. Dig. Cr. 29 of 1876. 

Fine. 

See Imprisonment. 

See Penal Code, ss. 63 to 70. 

See Sentence. 

(1) — Fine imposed on several — Order as to 
one reversed — Effect. — Where the fine imposed 
on several accused persons jointly has b^n 
recovered from one of them and the order fining 
that person is reversed in appeal, the liability 
to pay the fine, of all and each of the others, 
revives. Rat. Un. Cr- C. 90. 

(2) — Penal Code, s. 63 — Exces^ve fine on 
poor persons — Legality. — The intention of the 
framers of the Penal Code was that fihea 
inflicted should not be disproportionate to aQ 
possible means of the criminals. A Magistrate 
should not be influenced by the consideration 
that the criminals, though poor, are backed 
up by influential persons. Bat. 0n. Or. C. 
556=Cr. Rg. 3« of 1891. 
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FiDe-“COiitinued, 

(3) Penal Code, s. 70 — Realization of fine 
after death of person fined^Distress of joint 
moveable property and immoveable property — 
Criw. Pro. Code (1882), s. 396.— Where a 
person fined, under the Penal Code, dies before 
the realization of the fine, the fine can bo 
realized by attachment and sale of moveable 
property belonging solely to the deceased. It 
^nnot be realized by attachment and sale of 
joint moveable property, nor can it be enforced 
by distress of immoveable property. The 
only remedy in such a case is bva suit. 20 
C. 478. ^ 

. (4) — Or del' for payment of a daily fine. — An 
order for payment of a daily fine is illegal, in- 
asmuch as it is an adjudication in respect of 
an offence which has not been committed when 
such order is passed. 27 C. 565. [F.. A. W.N. 

1902, 70 = 24 A. 309 ; ExpL, 7 C.W.N. 8531 . 

(6) — All fines judicially ordered by Jlagis- 
terial authorities should be shown in the state- 
ment of fines which must not be confined to 
convictions under the Penal Code, but should 
also include fines under all special or local 
laws. The only finc.s to be excluded are those 
inflicted under the sentence of a Sessions Judge 
and those under s. 270. Crim. Pro. Code, 
1861, amendment Act VIII of 1809. which, 
being imposed in cases of complaints dismissed 
as frivolous and vexatious, would be out of 
place. 13 W.R. Gr. Cir. 2. 

(6) — llegister of fines. — Sessions Judges and 
Magistrates need not examine the vernacular 
registers of fines in their offices. 18 W.R. Cr. 
Cir. 11. 

(7) — Cattle Trespass Act, I of 1871, s. 22 
'-'•Fine in addition to compensation. — S. 22 does 
not provide for a fine in addition to compensa- 
tion. 1 Weir 710 = 7 M.H.C, App. 24. 

(8) — Not to be atoarded as compensation — 
Crim. Pro. Code (1861), Ch. XIV— Record of 
proceedings in cases under Ch. XV, Crim. Pro. 
Code. — Inflicting a fine and awarding the same 
as compensation in a case which falls under 
the provisions of Ch. XIV of the Code, is 
illegal. In a case falling under Ch. XV, the 
statement of the complainant, the evidence 
of the witnesses, and the reply of the accused, 
should be recorded. 3 W.R. Cr. 60. 

(9) — Offence tinder a special Act — Act XXI of 

1856 — Power of Maejisirate to impose a fine ex- 
ceeding Rs. 1,000— Crim. Pro. Code (1861), s. 22. 
""•A Magistrate is competent to impose of fine 
exceeding Rs. 1,000 for an offence under a 
special Act, such as the Excise Act, XXI of 185G, 
fiven though he Ls not authorized to do so by 
8. 22. Crim. Pro. Code, 1861. 7 W.R. Cr. 29. 

(10) — ^Omission to give notice to party against 
“iohom order is made — Order to repair fence . — 

A party ought not to bo fined for not repairing 
a fence without au information against him 
and i hearing. 23 W.R. Cr. 63. 

(11) — Fine for continuing offeiice — Beng. 
Act VI of .1866. — A was convicted before a Jus- 
woe of the Peace for using a warehouse, etc,, in 
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Fine — continued. 

the town of Calcutta for the keeping and stor- 
ing of jute other than jute screwed for ship- 
ment, without a license, and for the said of- 
fence was fined Rs. 300. and adjudged to pay a 
further fine of Rs. 25 for every dav after the 
conviction on which the offence was continued. 
Held that the conviction was bad. 1 B.L.R. 
O. Cr. 41 = 18 W.R. Cr. 44 note. 9 B.L.R* 
Ap. 35 = 18 W.R. Cr. 44. 

(XT)— Power of Court to dispose of fuie . — 
The Court had no power to dispose of fines in- 
flicted upon prisoners ; such power existed in 
the Government alone. 1 Hyde 282. 

(13) — Power of High Court to atoard fine to- 

prosecutor on conviction for felony — Felony. 

The High Court had power to award, by way of 
satisfaction to a prosecutor, the whole or any 
portion of a fine imposed upon conviction of a 
felony before the Court, in the exorcise of its 
original criminal jurisdiction. 2 Ind. Jur. 
N.S. 190. 

(14) — Amount of— Crim. Pro. Code (JSGl), 
s. 63— Fines inflicted by Magistrates— Magis- 
trate not bound to enforce attendance of witness 
when not served with summons . — The descrip- 
tion of fine which it was the object of s. C3, 
Crim. Pro. Code, 1861, to prohibit was a fine 
which it would bo impossible or very difficult 

' for the accused person to pay, or wholly dis- 
proportioned to the character of the offence. 

Whether s. G3 has any application to 
fines inflicted by a Magistrate — A ^[agistrate 
is not bound under s. 191, Crim. Pro. Code, to 
enforce the attendance of the witness, by warrant 
except upon proof of the service of summons 
7 W.R. Cr. 37. 

(15) — Order directing to pay a part of fine to 
witness— Proof of loss to be given . — An order, 
directing the payment to a witness of a portion 
of the fine levied on the accused, in the absonco 
of any proof that the witness has suffered any 
loss owing to the conduct of the accused is 
illegal. 9 W.R. Cr.58. 

(16) — Order for part of fine to Ameen — Depu- 
tation to restore land-marks— Jurisdiction of 

'■ Magistrate. — The Joint Magistrate is not com- 
petent to direct, under s. 44, Crim. Pro. Code. 
1861, that a portion of the fine inflicted 
under s. 434 of the Penal Code bo paid to an 
•ameen, for the purpose of paying the expense 
, of his deputation to restore the land marks 
; which had been destroyed by the opposite 
.party. 6 W.R. Cr. 93. 

(17) — Order for payment of Municipal taxes 
^out of fine — Power of Deputy Magistrate to 

question legality of attachment by Civil Court . — 

A Deputy Magistrate has no authority to order 
'arrears of Municipal tax duo by a person to be 
paid out of a fine levied on him. The legality 
!or formality of the mode of attachment, allowed 
by a Civil Court, is not a matter for the Deputy 
Magistrate's consideration. 8 W.R. Cr. 17. 

I (18 ) — Levy of fine by distress and sale — Power 
^restricted to Court that imposed it — “ Court, " 
'meaning o/,— In every case in which an 
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ofiender is sentenced to fine, the Court 
which sentences the offender is competent 
to issue a warrant for the levy of the. amount 
bv distress and sale. But this power is restrict- 
ed to the Court which sentences the offender. 

The successor in 

trate is competent to levy a fine imposed by 
his predecessor, the word 

restricted to the particular individual who held 

the office. 9 W.R. Cr. 50. 

(lQ)^Liahility for fine after imprisonment in 
default — Disti'ess and sale of moveable property 
whether ordered or not by the officer inflating 
Une.—Held, by the majority of the Court. 
(Seton-Karr, J., dissenting) that an offender 
Uo has undergone the full term of imprison- 
ment to which he was sentenced m default of 
the payment of a fine, is still liable to have the 
amount levied by distress and sale of any 
moveable property belonging to him, which 
maybe found within the jurisdiction of the 
Magistrate of the District, whether the 
Officer who inflicted the fine issued special 
directions on the subject or not. 3 W.K. LP. 

€ 2 . 

m)— Prospective fine.—^he imposition of a 
prospective fine is illegal. 11 O.C. 122 = 7 Cr. L. 

J. 434. 

See ACT XXVI OF 1850, 7 B.H.C. Cr. 55. 

See ACT XVIII OF 1854, s. 34, 6 M.H.C. App. 
37. 

See ACT XXIX OF 1867, 9 W.R. Cr. 62 and 
64 Cr. 

See ACT I OF 1871, ss. 21, 22, 2 C.L.R. 507. 

See ACT IX OF 1890, 17 C.P.L.R. 32, 18 B. 
440, 20 M. 385 = 1 Weir 871. 

See ben. Act III of 1899, ss. 449, 450, 452, 
579, 11 C.W.N. 30 = 4 Cr. L.J. 408 = 34 C. 341. 

See BOM. act VI OF 1873, s, 84, 18 B. 400. 

Prospective punishment for continuing 

offence— See BOM. ACT III OP 1888, ss. 471, 
472, 22 B. 766, 

See Bur. ACT III OP 1898, ss. 180 (1), 195, 
4 L.B.R. 44 = 6 Cr. L.J. 281. 

Daily fine— Legality of — See U. P. ACT I 

OF 1900, 11 O.C. 121-B = 8 Cr. L.J. 226. 


Recovery of — Attachment — See ATTACH- 
MENT, L.B.R. (1872—1892), 332. 

See Compensation, 22 0. 139, 5 C.W.N. 
214, 12 M. 362--’2 Weir 719, 

— Imprisonment in default of payment of 
fine— CONVICTION, 4 B.H.C. Cr. 37. 


—Legality of inflicting a sentence of, in case 
of pe^ns not able to withstand full whipping — 
See CrIM.PBO. Code (1898), s. S95, U.B.R. 
(Ifi99— 1896), Vol. I, 45. 

See Pdeadeb, 7 B.H.O.A.C.J. 102. 


Fines by Magistrates Act. -ir. 

See Act II of 1839. 

Finger Impressions. 

See Evidence. 

See Evidence Act, s. 45. 

See Expert. 

— Crtm. Pro. Code, s. 511 — Modes of prov- 
ing previous conviction — Proof of identity of 
accused by finger-impressions — Their evidentiary 
value — Limitations of expert-evidence — Evi- 
dence Act, ss. 45, 74 and 78 , — The manner, in 
which a previous conviction may be proved, is 
not limited to the method laid down in s. 511> 
Crim. Pro. Code. Any relevant evidence, upon 
which a Court can properly base a finding, that 
the accused before it was. on some previous occa- 
sion, convicted for an offence, will do, as well as 
the methods indicated in s. 611. The papillary 
ridges on the bulls of the fingers and thumbs, 
by means of which the finger impressions are 
made, while proved to be almost beyond change 
from birth to de.ith, arc never wholly repeated 
in the case of the fingers of any other person, 
and they, therefore, furnish a surer test of 
identity, than any other comparable bodily 
feature. Where two prints, made on different 
occasions, resemble one another in the minutce 
and contain no points of disagreement, an irre- 
sistible conclusion arises that they were made 
by the same finger. The evidence of identifica- 
tion is thus both positive and negative, and 
confirmation from other source is superfluous. 
Under s. 45, Evidence Act, as amended by Act 
V of 1899, expert evidence may be given od- 
fingcr-impressions; whiles. 73 has been applied 
to them wth necessary modifications, so as 
to permit of comparison being made for 
arriving at a finding on the basis of their deci- 
pherment. An expert may give his opinion on 
the point on which he is called upon to give 
bis evidence. But he cannot go on and assert 
his mere opinion or belief, as if it were a /act 
within his knowledge. In this respect, an 
expert witness is in a different position from a 
direct witness of fact. The value of ordinary 
or non-expert oral evidence mainly rests on the 
credibility of the witness — his inclination and 
capacity, for telling the truth: the value of 
expert evidence rests on the skill of the witness 
— the extent of his competency for forming a 
reliable opinion. A document called *' a 
finger-impression slip ” without authoritative 
signature or certificate of any kind, showing it 
to be an authorised record of police acts, <»nnot 
be regarded as a public document, within the 
meaning of s. 74, Evidence Act, Even if it w 
assumed that it is such a public document, it 
is nevertheless necessary under s. 78 (1) of the 
Evidence Act to prove it. The more production 
of it does not prove it. And for evidential 
purposes, such a document is no better than a 
blank paper with the accnsed*s finger-impres' 
sions upon it, 3 N.L.R. 1=5 Cf. L.J. 220* 

Fire Works. 

See ACT XI OF 1878, s. 19 ifiU 1 Wait » 
and 656. 
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Pirst-olass Magistrate. - 

See Magistrates, Jurisdiction of. 

See Grim. Pro. Code (1898), ss. 10. 12. 
32 M. 303. 

See SANCTION TO PROSECUTE, Rrft. Un. Or. 
C. 511. • • 

First Information Report. 

First Offender. 

See Grim. Pro. Code (1898), s. 562. 

See Release on prob.ation of good 
•conduct. 

See Security for good behaviour, 4 

L.B.R. 13 = 6 Or. L.J. 123. 

Fisheries Act. 

See ACT IV OF 1897. 

See Bom. Act XXXV of 1850. 

See Bur. Act VII of 1875. 

Fisheries (Private) Protection Act, 

See Ben. Act II of 1889. 

Fisheries Act (Public). 

See Bom. Act II of 1868. 

Fishery. 

See Grim. Pro. Code (1898), s. 147, 23 C. 
•56. 

-“Attempting to fish in a tank over which the 
owner has no right of fishery — See CRIMINAL 
Trespass, i Weir 519. 

— Pishing in a public tank— See CRIMINAL 

Trespass, i Weir 520. 

5ee Dispute as to possession of immove- 
able property, 23 C. 557, 13 C. 179, 12 C. 
539. 

See Mischief, 28 A. 204 = A.W.N. 1905, 
•265 = 2 A.L.J. 826, 16 O. 388. 

See Rioting, 26 C. 574. 

See Theft, 15 c. 390 note, 15 C. 392, 15 
0. 402, 6 M. 390 = 1 Weir 385, 10 B. 193. 

. ^Removal of fish from an ordinary open 
irrigation tank— See Theft, 24 M. 81 = 1 Weir 
385. 


Foreign Recruiting Act. 

See Act IV of 1874. 

t • 

Foreign States. Offences in, Act. 

See Act I op 1849. . 

Foreign Territory. Offences committed in. 
See Grim. Pro. Code (1898), s. 1S8. 

See Native State. 

■ committed hi ^^ativc Stafe—Ju 

^sd^tton.-~A British Magistrate has no juris- 

Nat!™ sVtl fof'''" "ff 

ftat 2 Bo’m“L R “m™ - ‘hat 

7 j — outside British 
Lidirt JiJMiurbhunj — Jurisdiction of Hinh 

Court, The High Court cannot interfere 

either m appeal or revision, with a sentence' 
passed by the Superintendent of Tributary 

respect to offences committed in 

c! 288 India. 9 

states-^ 

Xf committing the offence 

of theft in a foreign territory and bringinc 
the property so stolen into British territory 
^nnot be convicted in the British Courts for 
^eft, because the forum delicti docs not lie in 
British territory ; they cannot bo convicted of 
receiving stolon property, for they cannot be 
both thieves and* receivers, nor can they be con- 
victed of retaining stolen property, becau.se the 
^w to be applied in the British Courts is the 

Penal Code, and to establish the offence of re- 
taining stolen property, it is necessary first to 
show that the property was stolen, according to 
the law of the /orww, the Penal Code, which 
has no operation in foreign territory, and 
against the provisions of which, therefore no 
offence could have been committed. But the 
offence of mischief is an independent offence 
having no necessary relation back to the orici 
nal criminal act committed in a foreign coun- 
try. If after the taking of the property the 
accused persons entered British territory, thov 
mi^t then commit mischief in respect of it. 

2 Woir 145, 


FetOB. 

of birth of. Seven mont 
gd—See Penal Code. s. 318, 1 Wair 334, 
Weir 333. 

Footpath. 

„ “Enclosing a,^See CRIMINAL Trespas 
1 Weir 514 = 6 M.H.O. App. 26. 

Foreign Court, Jurisdiction of. 

See Confession, 12 a. 695. 

^ made before a Court outsi* 

India — See Crim. Pro. Code (1896 
s* 164, 2 Weir 126. 

Foreigners Act. 

See Act in oP 1864. 

‘Foreign Jurlsdtotlon and Extradition Act. 
See AOT XXT oP 1879. 


(4)-Criw. Pro Code (I89S), s. 188— Offence 
commxtted outside British India.— \yhere 
an offence is committed outside British India, 
a commitment made without the Political 
Agent's certificate, as required by s. 188, is 
ultra vires and all proceedings taken by the 
Ji^Se oD^such commitment are wholly void. 

{5)—Offetu:e committed in— Trial by British 
Court illegal, Crim. Pro. Code {1882), s. 67.— 
An accused, who is not a British subject, com- 
mitted an offence of theft in a Native State 
and carried the stolen property into British 
territory, where the British Police pursued and 
captured him and was tried by a British Court 
and convicted ; held that the conviction was 
illegal and that s. 67, Crim. Pro. Code, 1882 
did not apply. Colm. Dig. Cr. 94 of 1877. 

I See Charge, Rat. Un. Cr. C. 33. 
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Foreign Territory, Offences committed in 

— concluded. . 

See GRIM. PRO. Code (1898), ss. 170, i8'8, 

8 Bom. L.R. 513-4 Cr. L.J. 54. 

See Enticing away married woman, 
21 P.L.R. 1902. F.B. 

See Jurisdiction of Criminal Court, 

2 A. 218 F.B.. 19 B. 105, 6 C. 307 = 7 C.L.J. 
411. 5 M. 23 = 1 Weir 1, 13 M. 423 = 2 Weir 
147. 6 M.H.C. App. 3, 9 A. 523. 

See PENAL Code, ss. 1, 2, 75, 1 Weir 40, 

See PENAL CODE, ss. 392, 411. A.W.N. 
1906. 52 = 3 A.L.J. 146 = 3 Cr. L.J. 247 =28 
A. 372. 

—Person sentenced in— Sentence by a Magis- 
trate in British India — See SENTENCE, 20 M. 
444 = 2 Weir 452. 

See Theft, 10 B. 186. 

See Wrongful confinement, 19 B. 72. 

Forest. 

— Cutting bark from trees in Government 
forest— See Theft, 1 Weir 411. 

Forest Act. 

See ACT VII OF 1865. 

See act YII OF 1878. 

See bur. act XIX OP 1881. 

See Mad. act V of 1882. 

Forest Officer, Jurisdiction of. 

— Sub-Assistant Conservator of Forests — 
Seizure and detention of timber -Want of a 
valid pass— See ACT VII OP 1878, ss. 54, 73, 15 
B. 229. 

Forfeiture Act. 

See ACT XXV OF 1857. 

Forfeiture of Bond. 

(1) — Bond, forfeiture of— Notice to appear on 
a certain day — Proceedings taken on the follow- 
ing day. — Where a person is ordered to be pre- 
sent on a certain day before a Magistrate to 
show cause why his bond should not be forfeited 
and he fails to be present on that day, the 
proceedings taken by the Magistrate on the 
subsequent day are not thereby alone vitiated. 
2 Bom. L.R. 589. 

(2j^ — Crim. Pro. Code, Act X of 1882, s. 514 — 
Forfeiture of bond — Conditions — Evidence of 
breachof peace by others. — bond for security to 
keep the peace cannot be declared to be forfeited 
for a breach of the peace committed by the ser-- 
vants of the obligor. Tiie record of a case tO 
which the obligor was not a party but only his 
servants were, and which Was not tried by the 
Magistrate who had called for the bond, is no 
evidence against the obligor regarding his liabi^ 
lity to forieituie, in the absence of anything to 
show that be was privy to the acts 'crf his ser*^ 
vants. 18M, 183. .. 


Forfeiture of Property. * *; 

See Confiscation. 

See Penal Code, ss. 61,62. 

See Sentence. 

■ {l)—Crim, Pro; Code (1861), s- 44— Power to 
seize property. — A Magistrate has no power to 
seize the property of a person convicted of 
theft, unless he has been sentenced to pay & 
fine. 4 M.H.C. App. 28. 

(2) — Penal Code, s. 61 — Forfeiture of pro- 
perty.— Hho- Court iset aside: a' sentence of for- 
feiture of property passed against the accused 
with the remark that the act of the accused 
was entirely his own arising out of his own 
bad conduct. His behaviour and act would 
probably be disapproved of and discouraged by 
his heirs and relatives, and under such circum- 
stances it would be a hardship to deprive the 
family of their right of inheritance to his pro- 
perty. and no good effect would be produced by 
the forfeiture. P.L.R. 1900, 35 Cr = 23 P. 
R. 1900 Cr. 

{^)—Beng. Reg. Xl of 1796— Forfeiture against 
some members of jobit Hindu family. — Under 
Reg. XI of 1796, the Governor-General in 
Council could pronounce an order of confiscation 
in cases of persons charged with offences of a 
criminal nature, who should abscond or conceal 
themselves so as not tc be found upon process 
issued against them. After the issuing of the 
attachment by . the Court and the subs^uent 
declaration of forfeiture, everything previous to 
the attachment must be presum^ to have 
been regularly and legally done, unless such 
presumptions were rebutted by sufficient evi- 
dence. Where a forfeiture under Reg. XI of 
1796 was declared against three or four brothers 
constituting a joint undivided Hindu family. 
held, that the forfeiture did not enure for the 
benefit of the fourth brother, nor did it affect- 
the rights of the fourth brother, who was enti- 
tled to bis fourth share in all the ancestral 
, property oi the family, and that the widow of 
the ancestor was also entitled to maintenance. 

7W.R. P.C.47=4 H.I.A 246. 

(4) — Attachment against forfeited property^ 
Act XXV of 1857— Priority to Government.^ 

I Judgment-creditors having bona fide attach- 
; ments upon property at the time that the pr^ 
perty of their debtors became forfeited to tM 
; Government under Act XXV of 1857areentiU» 
in priority to the Government. Marsh 259 — 
2 Hay 117. 

(5) — Right of decree-holder. — A decree-hold^ 
is not entitled to have his decree satisfied 
sale of the judgment-debtor’s properties which 
have been con&cated by the Government 
rebellion, unless he can show that they were 
attached in execution of his decree before 
confiscation. An attachment cannot be 
sumed to have existed or continued 
fact that there was a proclamation of sale before^ 

confiscation. 2 Hay 562. 

{&)— Withholding of payment of annuity— 

: IX of 1859, s. i«.— The plaintiff jo™. 

' the rebels and took a lea^ng part with theffl* 

I 
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Porfelture of Property— continued. 

A reward was set upon him as a rebel leader, 
and after a time he was captured. No formal 
proceedings were taken under rs. 2- and 7 of Act 
XXV of 1857 for adjudicating his property 
(which consisted of little more than an annuity) 
to be forfeited. The property charged v/irh the 
annuity was in the hands of the Collector as 
the manager under the Court of Wards. The 
annuity was withheld, and was no longer 
regarded as a charge on the estate, but was 
treated as merged. Held that the mere with- 
drawal of the payment of annuity by those who 
had the management of the estate, which was 
charged with the payment, would bo an illegal 
act in no way aflecting the plaintiff's tight ; 
but as the withholding of the payment was 
under the authority and direction of the official 
who was authorized to make .attachment of 
rebels’ property, it was with reference to the 
nature of the property equivalent to an 
attachment of seizure, and could not be 
questioned except under the provisions'of s. 18 
of Act IX of 1859, notwithstanding there had 
been no adjudication of forfeiture. 3 Agra 
281. 

(7) — Forfeiture of share in joint Hindu 
family propeity — Mitakshara Law — Act XXV 
of 1857 y s- 3. — B. S, the father of the plaintiff 
and in possession of immoveable property 
subject to the Mitakshara law inherited from 
his ancestor, was, on the 10th December, 1857, 
after proceedings taken under Act XXV of 1857, 
declared to be a rebel, and it was ordered that 
all his property should be confiscated to the 
Government. On the IQth. April, 1858, B S., 
was arrested, and being tried and convicted 
under a charge of rebellion was sentenced to 
death. The sentence was carried out on the 
2lst April, and an order was made on that day 
for the confiscation of his property. In a suit 
instituted by the plaintiff to recover the pro- 
perty, Iwld that B.S. had such an interest in 
it as made it the subject of forfeiture under 
S. 3, Act XXV of 1857, and the plaintiff, 
therefore, did not, on thedeath of B.S., become 
entitled to his estate. 13 B.L.R. 445 = 22 
W.R. 17 Cr. 

(8) — Charges on forfeited property — Debts and 
liabilities. — General debts and liabilities are 
hot charges against property forfeited upon a 
conviction for felony. 1 Ind. Jur. O S. 86. 

(9) — Seizure and attachment of property of 
fe^l — Suit to establish right to prefer ty 
seized and attached to be brought within one 
year — “ Seizure meaning of — ActXXV of 1857 
•^Act IX of 1859. — There is nothing, either in 
Act XXV of 1857 or Act IX of 1859, which 
tenders it incumbent on the party'A^rieved to 
bring a suit at all. If he does bring a suit, it 
haust be brought within one year of the attach' 
mentor seizure complained of. -By seizure is 

such a taking possession of the property 
^rfeited as is referred to in s. 7 of Act XXV of 
1867, i.e,, an actual transfer of possession from 
the former proprietors to the Collector or 
vendee. Procedure in regard to seizure and 


Forfeiture of Property— continued. 

attachment of property under Act XXV of 1357 
and the law in regard to the adjudication of 
claims clearly laid down. 14 W.R. 114. 

(10) Confiscation-^ Abscojuling offender — 
Den. Reg. XI of 1796, Sole uiuler — Con- 
slructicrn of iiepMfafioa.— Regulation XI of 
1796, being a highly penal statute, should be 
construed strictly. As it makes no express 
provision for the case of joint proprietors of 
land, or persons jointly holding a suclder farm 
of land, in the absenceof clear words indicating 
such an intention, it cannot be assumed that 
the legislature intended to authorise the confis- 
cation of the property of any. person other than 
the delinquent. A sale under Reg. XI 
of 1796 does not extinguish under-tenures or 
incumbrances created by the delinquent or 
these through whom he claims. 7 W.R.P.C. 
18 = 11 M.I.A. 223. 

(\\)— Retrospective effect of forfeiture after 
conviction— Attachment in execution — Act XI 
of 1857^ s»l — Renal Code, s, I'-il. — In execution 
of a decree against the defendant, the plaintiff, 
on 17th July, 1871, attached certain property 
in Calcutta belonging to the defendant. On 
26th July, 1371, the defendant was convicted, 
under s. 1 of .Act XI of 1857 and al.so under 
s. 121 of the Penal Code, of abetting the waging 
of war against the Queen, and sentenced to 
transport.ation for life and the forfeiture of all 
his property. The offence for which he was 
convicted was committed in September 1861. 
Held that the forfeiture took effect from the 
date of the commission of the offence, and, 
therefore, any attachment subsequently made 
was invalid. 8 B.L.R. 83 = 17 W.R. 80 Cr. 

(121 — Forfeiture of land subject to rent — Aet 
XXV of 1857— Right to arrears of rent ducat 
time of forfeiture. — Where land forfeited to 
Government by a conviction of the owner of an 
offence within Act XXV of 1857 is subject to 
the payment of rent, the person entitled to the 
rent is not entitled to recover the arrears due 
at the time of the forfeiture, either from the 
heirs of the owner or from the Government ; 
but the Government is liable for the rent which 
may subsequently accrue. Marsh 308 = 2 
Hay 226. 

(13) — Queen's Proclamation, Effect of — Con- 
viction for rebellion — Act XI of 1857, s. 1 — Re- 
mission of punishment. — Where N and M were 
convicted of rebellion ‘ under Act XI of 1857, 
s. 1, and sentenced, the former to be transport- 
ed for life and to have all bis property 
confiscated, and the latter to have all his 
property confiscated, the sentence of confisca- 
tion was held to be absolute, and not to 
depend upon the amount of punishment, and 
the fact of the punishment being remitted 
by the Governor-General does not restore 
the property. The Government having loft 
the property of the convicts in the hands of the 
Administrator-General as administrator to the 
estate of the convicts’ father whence it was 
derived, in whose hands it was allowed to 
accumulate pending a separate litigation in re- 
spect of that estate, while it asserted its right by 
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Forfeiture of Property— continued. 

virtue of the confiscation to the other property 
of the convicts, the title to which was undis- 
puted, it was held that the Government had 
sufficiently declared and acted upon its inten- 
tion to enforce the confiscation. The Queen s 
Proclamation of amnesty (November 1858), 
coming after the conviction and confiscation, 
had not the effect of revesting in the convicts 
the property confiscated. Held, also, that the 
property in question, being Government paper, 
was liable to confiscation ; and lastly, that N’s 
widow was not entitled to maintenance out of 
the property confiscated by the State. 2 Ind- 
Jur. N.S. 124. 

(14) _Con.rTScnfic7i by Independent Chief—' 
Cognizcince bi( iCnglish Courts— Proof of con- 
fiscation.— Whera the Chief of an Independent 
State, exercising the sovereign power of that 
state within its territories, confiscates property 
within those territories, the confiscation must 
be respected by English Courts of Justice. 
The fact of such confiscation, if disputed, must 
be ascertained by the Court in the &ame 
manner as are all other facts which are in issue 
between parties. 14 W.R. 218. 

( 15 ) — Order of forfeiture to be reserved for 
offences of the most atrociotus kind or committed 
under aggravated circumstances, — The Sessions 
Judge who convicted and sentenced a Zemindar 
to transportation for wrongfully keeping in 
confinement a kidnapped person, ordered, under 
s. 62, Penal Code, that the rents and profits of 
the estate of the prisoner should be forfeited to 
the Government during the period of his trans- 
portation. Held that this was a punishment 
of which the infliction should be reserved for 
offences of the most atrocious kind or for 
offences committed under the most aggravated 
circumstances. 12 W.R. Cr. 17. 

(16) — O^ences for which forfeiture may be 
enforced — Penal Code, s. 62. — S. 62, Penal 
Code, which provides for forfeitures, limits 
them to cases when the parties shall have been 
transported or sentenced to imprisonment for 
at least seven years. 8 W.R. Gr. 35. 

(17) — Procedure in forfeiture — Crim. Pro. 
Code (2S61), ss 131 and 132 to be followed,— 
The procedure prescribed in ss. 131 and 132 of 
the Grim. Pro. Code, 1861, must be adopted 
before aQ order for the confiscation ot property 
is made. 9 W.R. Cr. IS. 

(IQ) — Order of forfeiture substantially legal — 
Error in procedure not material to the case — 
Ordernot to be disturbed, — An order of forfeiture 
made under s. 184, Grim. Pro. Code, if sub- 
stantially legal, cannot be disturbed for a mere 
error in procedure. 8 W.R. Cp. 61. 

See ACT XXV OP 1857. 3 Agra 281, 18 B. 
L.R. 445 = 22 W.R- 17, Marsh 259 = 2 Hay 
117. 

See Act X op 1858, 2. Agra 824. . 

See Crim. Pro. Code (1898), s. 121, 2 Weir 
57. 


Forfeitare of Property— concluded. 

See Crim. Pro. Code (1898), s. 514, 15 P. 
L.R. ;904. 

See Crim. Pro. Code (1898), s, 645, Rat, 
Un. Cr. C. 14G. 


Forgery. 

See False Document. 

See Penal Code, ss. 463 to 471. 

(1 ) — Penal Code, s. 465 — Forgery — Definition 
Fraudulently."— One P, the wife of A, 
left her husband’s house. A put in a petition 
at the Police Station asking that a 8e.arch 
might be made for the missing woman, and he 
also employed a pleader, one Ali Zohad, to 
assist him in discovering the whereabouts of 
P. Ali Hasan, the son of AH Zohad, and a 
clerk employed in the office of District Superin- 
tendent of Police, forged two orders purporting 
to be orders of the District Superintendent m 
Police, the first intimating that the woman P 
w.as with one S, the wife of Ghisu, weaver, and 
that the Sub-Inspector should be directed to 
hand her over to the petitioner A, and the 
second directing the Sub-Inspector of Kydganj 
to hand the woman over to the petitioner. 
Held, that, in fabricating these two document^ 
Ali Hasan had acted fraudulently and had 
committed the offence punishable 
of the Indian Penal Code. A.W.N. 1906, 4a 
= 8 A.L.J. 149=3 Cr. L.J. 249 = 28 A. 338. 


(2)— Penal Code, s. 464— False document— 
^Vhat is a.— In order that a document should 
be a false document within the meaning ot 
s. 461. Penal Code, it must appear that it was 
made with the intention of inducing the belwt 
that such document was made by or by the 
authority of one who did not make it or 
such authority. 12 M. 114 = 1 Weir 589. [Pm 
R at. Un. Cr. C. 595]. 


(^)— Penal Code, ss.474, 116 — False docun^t 
— Dishonest and fraudulent intention . — \'here 
a document purporting to be executed by one, M, 
regarding certain properties, was made m the 
presence^of the accused appellants, and the 
documents were recovered from their possession, 
and the accused wore convicted, it was co^ 
tended ii? appeal that the properties comprised 
in the document belonged to the 
virtue of certain other documents, which bad 
been executed in M’s name benamee lot ine 
accused, that the document was therefere 
intended to confirm their title to property 
which alre.ady belonged to them, and there waq 
therefore no dishonest or fraudulent inten- 
tion. Held, that the document was 
fraudulent and a forgery, inasmuch as 
intention of the accused was to confirm theiy 
alleged title to the property, and enable them 
to deal with it, the detriment of any pe^ 
dealing with them in re^rd to the property- 

6 U.L.T. 266. 

{4)— Penal Code,s. 463— Forgery, essentiaU 
o/.— The definition of the offence of forge^ w 
s. 463, Penal Code, declares the offence- w w 
completed- when any false document or raise 
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Forgery — continued, 

part of a document is made with certain 
specified intents. The questions are, “ (1) Is 
the document false ? (2) Was it made by the 
accused ? (3) Was it made with intent to 
defraud ? ” If all these questions are answered 
in the affirmative, the accused is guilty. It is 
not necessary to a trial or conviction of forgery 
that there should have been au uttering, or 
putting off, of the forged instrument. 1 Weir 
SS8. 

(5) — Penal Code, ss. 465, 467 — Forgery — 

Proof — Similarity of hand-tvriting. — Where it 
is sought to convict a clerk employed in an 
office of forgery, upon the supposed similarity 
between his handwriting and that of some 
fragmentary piece of writing upon which the 
charge is based, the prosecution should make 
an attempt to ^how that the accused is the 
only man in the office who could have written 
the forged documents. 2 04 = 2 Cr. 

L.J. 353. 

(6) — JP^noZ Code, s. 464^Forgery of the name 
of ficiiiions person — Intention to defraud, proof 
o/«~In order to sustain a charge of forgery, it 
18 wholly immaterial whether the name forged 
is that of a fictitious person or of a real person. 
It is- as much a forgery in the one case as in 
the other, provided that the fictitious name is 
assumed for the purpose of fraud. An inten« 
tion to defraud is an essential ingredient of the 
offence of forgery, but it is sufficient to show 
that there was an intention to defraud general- 
ly. Whether there was any intention to 
defraud or not is a question of fact to be deter- 
mined with reference to the special circum- 
stances of each case. 13 M. 27 = 1 Weir 545. 

{fj)— Penal Code, s. 465— Intention to cause 
injury or damage— False document. — In a case 
falling under the above section, there must be 
proof of an intention to cause injury as defined 
in e. 41. I.P.C., or, an intention to cause 
damage, in addition to the fact that the docu- 
ment was a false one. To constitute a false 
document, it must be proved that it was made 

fraudulently or dishonestly.” U. B. R. 
(1892— 1896),' Yol. I, 286. 

‘Penal Code, s. 464 — When false des- 
cripticn would make document a forgery. — It- 
would be going too far to hold that, when- 
ever the executant of a document attaches a 
false description to his name, he comes within 
the purview of s. 464, I P.C. But a false 
description may make a document a forgery, 
when it is found that the accused, by giving 
suoha false description, intended to make out or 
wanted it to bo believed that it was not he 
that was executing the document, but a ficti- 
tious person. 4 M.L.T. 463 Gf. =32 M. 90 = 9 
Or. L.J, 85. 

(9j — Alteration of official report to screen 
one's ‘negligence. — When the accused altered 
an office report, with a view to screen bis own 
negligoDoe in having lost a portion of a record, 
the alter.ktion purporting to throw upon another 
offlcor the respornsibility for the missing docu- 
ment. held, tbaltho was not guilty of forgery. 

a 8 A, 221] . 


Forgery — continued. 

(10) — PeiMl Code, s. 465 — Writing a docur 
ment on a paper bearing a stamp of later date: 
— The mere fact that a document was written 
on a paper which bore a small embossed stamp 
with a figure denoting a later date would not 
be conclusive evidence that the paper was not 
made at an earlier date, and would not be 
sufficient to support a charge of forgery. 1 
Weir 540. 

(11) — Penal Code, s. 466 — Forgery of Mar^ 
riage Register. — Forging a document purporting 
to be a Register of Marriage, falls under s. 4G6, 
although the Register is a private one, and is 
not kept by a public servant, as such. 1 Weir 
541. 

(12) — Penal Code, s. 467 — Valuable security 
— \V7iat constitutes forgery. — A document which 
purports to be one whereby the tenants acknow- 
ledge, themselves liable to pay enhanced rent, 
is, on the face of it, a valuable security within 
the meaning of s. 4G7, I. P.C. It must not be 
assumed that in order to constitute forgery, it 
is necessary that the instrument which is 
fabricated should be perfectly valid for the pur- 
pose for which it was intended. A.W.N. 1883, 
59. 

(13) — To constitute the offence of forgery, as 
defined in s. 4G3, it will not be enough to prove 
that the accused knew that, by making the 
false document, he might injure the complain- 
ant, but it must also be proved that such was 
his intention. 10 C L.R. 184. 

(14) — Penal Code, s. 467~Unregistered sale- 
deed — Valuable security — Forgery. — An unre- 
gistered sale-deed is a valuable security within 

i the meaning of s. 467 of the Penal Code, and 
the forgery of such a deed is punishable under 
that section. Rat. Un. Cr. C. 467 = Cr. Rg. 25 
of 1889. (7 M H.C. App. 26. R.) 

{\5)— ‘Penal Code,ss. 464, 467, 474 — Forgery 
of valuable security. — To justify a conviction 
under s. 467, the accused should be shown to 
have made a false document ; it is an essential 
ingredient for the making of a false document 
that it should be made dishonestly or frau- 
dulently and with one of the intents set out in 
s. 4G3. Tho prosecution must give some 
evidence from which tho dishonesty of the 
transaction and some or one of the intents set 
out in s. 463, can be legitimately inferred. 6 
C.W.N. 382. 

(10) — Absence of dishonest or fraudulent 
intention. — A person who, without any dishonest 
or fraudulent intention, signs for another 
expressing that the signature was by bis pen, 
although the latter could sign for himself, does 
not thereby commit the offence of forgery. 2 J. 

G. 11. ’ 

(17) — Penal Code, ss. 23, 463 16 471 — Forgery 
— Using forged document w notan e^eU^ 

tial ingredient of the offence of forgorV or using 
as genuine a forged document, as defined in 
68. 463 to 471, t^t there should be an intention 
to deprive another of property. 28 0. 512=«1 
G.W.N. 253 F^B^. 
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Forgery — continued. 

(18) — Using forged document — '' Fraudulent- 
ly,** meaning of — Penal Code, ss. 463 and 471»-^ 
Deprivation of property, actual or intended, is 
not a necessary ingredient in the offence of 
fraudulently using, as genuine, a document 
which the accused knew or had reason to 
believe to be false. L.B.R. (1893 — 1900), 437. 
<19 C. 380, Diss.\ 15 A. 210, F.) 

[\9)— Penal Code, s. 474— Charge under, what 
is necessary to support a — Possession of forged 
title deeds, no evidence of guilt. — To support a 
charge unders. 474, I.P.C., it is necessary for 
the prosecution to prove (1) that the documents ! 
are forged : (2) that the accused knew them to be 
forged ; (3) that he intended that they should 
l>e fraudulently or dishonestly used as genuine 
and (4) that each of the documents is in the 
description given in s. 466 or s. 467, I.P.C. 
The mere fact that the purchaser of an estate 
is in possession of title-deeds, some of which 
are shown to be forgeries is no evidence of his 
guilt. Cr. Rg. 25 of 1895. | 

{<10)— Penal Code, ss. 192, 196, 464, 470 and 
47 ] — Correction of a mistake in a registered 
sale deed. — Where the vendee of a plot of land 
altered the number by which the land was 
described in the registered sale-deed, thereby 
giving the correct number of the land (the land 
being identifiable even without the proper 
number as the deed described the four bounda- 
ries of the property sold), and used the deed so 
altered as evidence in a civil suit, held, that the j 
alteration could not be called ‘forgery* within 
the meaning of s. 463, nor could the sale-deed 
after the altemtion be designated “a forged 
document,” as contemplated by s. 470, the most 
important element of the offence, viz., wrong- 
ful loss or wrongful gain or the intent to de- 
fraud being totally wanting in the case ; nor 
could it be held that in producing the sale-deed i 
in the t/ivil Courts, the accused had fraudu- i 
lently or dishonestly used as genuine a docu- | 
ment which they knew to be a “ forged docu- 1 
ment ” within the contemplation of the law. 

[f?., 6A. 221; D., 11 M. 411 = 1 Weir 549J. 
The correction of a mistake in a document 
cannot be taken to be “a false entry ” or ‘‘false 
Btatement.” Held, that the accused coold not 
be convicted under s. 196. 5 A. 217. 


(21) — Penal Code, ss. 24, 25, 471 — Fraudu- 
lently using a forged document as genuine — Use 
cf forged receipts in place of lost genuine ones . — 
Upon the application of the creditor of a Police 
Constable, the District Superintendent of 
Police ordered a deduction of Bs. 2 in the pay 
of the constable, until the debt was satisfied. 
The constable produced before his Police Ins- 
pector to whom the order had been forwarded, 
a receipt forthe-^ole amount dde from him, - 
ms.t Bs. 18. But it was found that the receipt 
was given for Bs. 8 only and that the accused 
bad changed the figure 8 into the figures 18, 
but the amount of the. sum paid was stated to 
he i:[^ words 'Be*. Sonly. Beld, he coold 'not 'be' 
convicted under s. 471. I.P.G., as the real 
intent in so altering the receipt was to induce, 
his superior to refrain from doing the illegal 
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act of stopping the payment of a portion of his 
salary without a proper attachment by a Civil 
Court, and as it could not be held that he con- 
templated setting up the altered receipt to 
defeat his creditor's claim. 7 A. 403. [R., U* 
B.R, (1692-1896), 279]. 

(22) — Where the accused was found to have 
used four forged receipts for the payment of 
rent fabricated in lieu of genuine receipts which 
had been lost, held, that the accused had not 
acted dishonestly or fraudulently, and that ho 
was not, therefore, guilty of an offence under 
s. 471. 7 A. 459. [Diss., 5C.W.N. 897], 

{23)— Penal Code, ss. 24, 25, 465— False entry 
for concealing previous criminal breach of trust, 
— Wh^e a clerk, wbp ha^ committed criminal 
breach of trust, made false entries in the 
challan book in order to conceal such offence, 
the falsification of the challan book does not 
constitute the offence of forgery. 5 A. 221. 
[B., U.B.R. (1892—1896), 279, 8P.L.R. 1904; 
D., 11 M. 411 = 1 Weir 549; Diss., 22 C. 313. 
35 C. 450 = 12 C.W.N. 581 = 7 Cr. L..7. 378]. 


(24)— Penal Cede, ss. 213 and 465— Forgery 
^or purpose of concealing previous fraud— Public 
iervant furnishing false reports. — A sum of 
Rs.500 payable to a particular person through 
jhe Civil Court had been fraudulently withdrawn 
Tom the treasury by means of forged cheques, 
ind these payments were duly entered by the 
Freasury Accountant on the right hand page 
for “details of repayment” of the Revenue 
Deposit Register. After the withdrawal, but 
before the discovery of such withdrawal, the 
representative of the payee applied fojf payment. 
Fheaccused, the Treasury Accountant, sent two 
false reports that the money was in deposit, 
\ud that it was about to be transferred to the 
3ivil Court. After the sending of the first 
report, the Treasury Officer orders the -transfer 
Df the amount to the Civil Court, aod 
k cheque was drawn. The signature of the 
cheque by the Treasury officer was delayed. 
Meanwhile, the accused altered the cheque in- 
such a manner as to relate to a deposit, made 
subsequently, to the credit of another person. 
Fhe accused was tried and convicted of forgery 
M the cheque and of an offence under s. 218. 
[.P.C. Held, that, as regards the charge 
under s. 465, the accused did not intend to 
2 ause wrongful loss to the second payee by 
delaying the payment, but merely to conceal 
bis previous fraudulent withdrawal of the first 
payee’s amount, and that the accused had not 
committed an offence under s. 465’, as he 
sould not be said to have acted dishonestly or 
fraudulently within the meaning of ss. 24. M, 
t.P.C. [B., 15 A. 210 ; 22 C. 313.^, 

0. 450 = 12 C.W.N. 581=7 Cr. L.J. 378]. The 
ikccused while making the two false report^ 
assumed to make them in due course, as part 
3 f hys duty, and held out the reports as reports 
cyhipKjyprA made by the proper officer. There* 
fore, the accostid'^ould be presumed - tt>' have- 
made these reports because it was bis basmess 
kp do ao as a public servant within the 
ing of s. 218. 1.P.a 8 A. 683. [B., 19 A. 306}. 
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Forgery — continued. 

. (25) — The falsification of office records made 
in order to conceal previous acts of fraud or 
negligence, does not amount to forgery, as no 
one would be defrauded or injured thereby. 
6 K.W.P. 56. [F., 5 A- 221J . 

(26) — Penal Code, ss. 25, _ 463 and 464 — 
Making a false aocnnient to conceal a previous 
fraudulent act'-Forgery-Fraudulently, meaning 
Of. — It is not necessary for the purpose of con- 
stituting the ofieuce of forgery, that the false 
document should be made with the intention 
of committing a fraud or dishonesty in future. 
If the intention with which a false document is 
made be to conceal a fraudulent or dishonest 
3Ct which has been previously committed, the 
intention cannot be any other than an inten- 
tion ' to commit fraud, and therefore the 
making of such false document amounts to 
forgery, [it:., 8 P.D.R. 1904 J The word 
** fraudulently " in s. 4G4 does not mean the 
.same thing as “dishonestly.'* It must be 
taken to mean, as defined in s. 25 of the Code, 
“with intent to defraud.” 22 C- 313. (13 B. 515, 
hot«i, Fd IH., 18 A.W.N. 197 = 21 A. 113, 
L.B.R; (1893-1900), 2G6, 5 C.W.N. 897, 1 Weir 
^38.A = 28 M. 90J. 

(27) — CrtMi. Pro. Code {1882), $. 195 — 
Forgery before Sub-Registrar — Registration Act 
— Sanction — Court , — A Sub- Registrar acting 
under the Registration Act is not a Judge and is, 
therefore, not a Court. The proceedings held 
before him arc not judicial proceedings. His 
sanction is not therefore necessary for a prose- 
cution for forgery in respect of a forged document 
presented for registration in his office. 12 B. 
36. ‘ [Diss., 15 M.'138 F.B.; R., 12 M. 201, 3 

5. L.R. 66j . 

. (28) — Where a Government officer falsified a 
public record for the purpose of copecaliug a 
previous act of negligence, which did not 
amount to fraud, held, that be was not guilty 
of the offence of forgery. 4 B. 657. Hat. 
Dn. Cr. C. 595j. 

{29)— Penal Code, ss. 463,464,470,471, 33,24, 
25 and 29 — “ Cfaim,*' scope of the loord — False 
certificate of attendance in the first year course 
of law lectures for the purpose of attending 
ihe second year course . — The word “ claim” in 

6. 468, is not limited to a claim to property. A 

written certificate is “ property ” within the 
meaning of s. 463, I.P.(3. It is not necessary, 
^ constitute forgery under s. 463 that the 
■“property” with which it is intended that 
the false document shall cause a person to part, 
should be in existence at the time when the 
-false document was made. [R., 25 G. 512 = 1 
O.W.N. 255, P.B. = Ii.B,R. ( 1893— 19(X)), 437, 
1 Weir 538-A = 28 M. 90, 19 B. 717, 

Rat. Ud. Cr. C. 761, 21 B. 517.] Where, 

for the purpose of attending the second 
year law class of a College, the accused 
produced a false certificate from the Principal 
of ^Pother College ■ to tbb* ^ect that he bad 
•attended the required number of lecturesof the 
first year law class, and thereby joined the 
^aocond year course in the former College 
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without paying the foes for tbe first year course 
and, after attending the second year course, got 
a consolidated certificate for the two years by 
presenting again the false certificate to tbe 
Principal, for the purpose of enabling him to 
become a candidate for the Calcutta Pleader- 
ship examination, held, that the certificate was a 
[ “false document” within the meaning of s. 4G3, 
that he had committed forgery, and that 
he, on both occasions when he presented the false 
certificate, had committed an offence under 
s. 471,1. P.C. 15 A. 210. [R., 2 P.R. 1895 Cl-., 
22 B. 768, 2i A. 113=18 A.W.N. 197, 32 P.L. 
R. 1907 = 1 P.R. 1907 Cr,, 28 A. 358 = A.\V.N. 
1906, 48 = 3 A.L J. 149 = 3Cr. L.J. 249, 4 L.B. 
R. 315]. 

(30) t — Penal Code, s. 463 — Forgery, when the 

offence of, is committed — Substitution of one 
page for another in the service roll. — Where 
there is an intent to deceive and by moans of 
the deceit to obtain an advantage, there is 
fraud, and if a document is fabric-ited with 
such intent, it is forgery. Where in the charac- 
ter and service roll of the accused, a constable, 
which was in his custody, a certain p.age was 
substituted for some other page containing re- 
marks unfavourably to the accused, the inten- 
tion being to deceive the superior officers of 
tbe accused, and by means of such deception 
to secure his advancement in the service, and 
thus to gain an advantage for him at the sacri- 
fice of others, held, that the entry amounted 
to a forgery, but, as it was not shown that the 
forgery was committed by the accused himself, 
that he was rightly convicted of the at-etmeiit 
of the ofTence. 21 A. 113. [R.. 10 P. R. 

1902 Cr =75 P.L.R. 1902, 28 M. 90, 32 P. 
L.R. 1907 = 1 P.R. 1907 Cr., 4 L-B.R. 315J. 

(31) — Penal Code, ss. 466, 471 — Separate 
senteyices for forgery and for usifig forged doc«- 
ments as genuine, validity of. — S. 471, which 
provides for punishment for using a forged 
document as genuine, is directed against some 
person other than a person proved to be the 
actual forger. The secfion is useful as an 
alternative charge when it is not certain 
whether tbeaccused person is himself the forger 
of the document or has merely used it as 
genuine. But, a forger cannot be punished 
both for forging a document and for using it as 
genuine. 2^ A. 84. 

(32) — Forgery committed for the purpose of 
defending oneself. — The fabrication of a false 
document, or the use of such document by an 
accused person for tbe sole purpose of defending 
himself, does not fall within the range of the 
sections dealing with forgery. 28 A. 31. 

• .4 

(33) — Ss. 466 and 471 — Using as genuine a 
forged document — Copies of a forged original . — 
Where a person, knowing or having reason to 
believe that the entries io certain village khas- 
ras were fprged, took copies of those khasras 
and used them as evidence in his favour in a 
civil suit, it was held that he might bo properly 
convicted of fraudulently ordishonestly using as 
genuine the khasras, which be knew, or bad 
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reason to believe, to be forged, and punished 
under s. 471 read with s. 466. A.W.N. 1906, 
71 = 3 A.L.J. 190=3 Cr. L.J. 255 = 28 A. 402. 

(34) — Penal Code, ss. 464, 471 — Using a 
forged document — False certificate of age . — The 
accused, in order to induce a Collector to give 
him an appointment, made use of a certificate 
in which his age had been recorded as *23 years, 
but which had been altered so as to state it has 
only 20 years. The Counsel for the accused 
argued that there was no dishonesty within 
the meaning of s. 24, I.P.C., inasmuch as the 
accused, if he had got the employment at all, 
would have got only his wages for work done. 
Held, in annulling the acquittal, that, if how- 
ever the alteration was made fraudulently, 
that will suffice for the purpose of s. 464, 
I.P.C., as shown by ill. (fe), which shows that 
the mere fabrication of a false certificate of 
character raises the presumption of fraud. 
With regard to the operation of s. 471, ill. (fc) 
to s. 464 is equally applicable to the one 
section as to the other. 13 B 515, note. 
[F., L.B.R. (1893—1900), 266J. 

(35) — Penal Code, ss. 46if and 471 — Produc- 
tion of a forged certificate for pyocuring an ! 
employment in the Railway Department . — An i 
accused person produced a certificate purporting 
to be signed by the Traffic Manager, Great 
Indian Peninsula Railway, for procuring an 
employment in the office of the District Traffic 
Superintendent, Oudhand Rohilkhaod Railway, 
and the officer, entertaining some doubt as to 
the genuineness of the certificate, retained it 
to be sent to Bombay for verification and asked 
him to put in a written application, which he 
did attaching another difierant certificate. In 
the application, reference was made to this 
certificate and not to the one first produced, 
which was a forgery ; held that, looking at 
what the accused did and what his intention 
was at the time when he produced the forged 
certificate, he used that document within the 
meaning of s. 471, I.P.C., and was properly 
convicted under that section. 5 O.G. 232. 

(36) — Penal Code, s. 46S — Forging of firm's 
name by partner . — A person is guilty of the 
offence of forgery if he forges a document in the 
name of 4 the firm of which he is a partner, since 
the fraud is not against himself alone, but is 
against the other partners. 6 Bom. L.R. 553. 

(37) — Penal Code, s. 463 — Forgery — Sending 
incorrect copy of diary to superior officer — 
Proof . — A person cannot be convicted of forgery 
in sending an incorrect copy of his diary to a 
superior officer, in that it did not contain some 
words interpolated in the original and subse- 
quently struck through 'ivith the pen, nnlgaa it 
was proved that the* interpolations were in the 
original and not struck through when the copy 
was made. Rat. Un. Gr. C. 12. 

(38) — Grim. Pro. Code {1670), s. 469 — Penal 
Code, ss 463, 466 — 'Forgery of public registers 
— Sanction.— An offence under s.'466 of the 
penal Code of having forged a Register kept by 
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1 a public servant which was given in evidence, 

I fails within the terms of s. 463 of the Penal 
Code ; and a complaint of such offence cannot 
j be entertained without the sanction of the 
] Court in which the document was given in evi* 
j dence, as required by s. 469 of the Crim. Pro, 

I Code. Rat. Un. Gr. C. 83. 

(39) — Penal Code, s. 466 — Forgery — True 
copy of false entry in public register, — A person 
who is bound to prepare and give a true copy 
cannot be convicted of forgery, merely because 
the original entry in the death register of 
which he prepared a true copy, was a false one 
to his knowledge or belief, so long as it is not 
proved that he had anytning to do with the 
original entry. Rat. Un. Gr. G. 583 = Gr. Rg. 
42 of 1891. 

(40) — Forgery — Character of proof. — In a 
prosecution for forgery, it is not enough to show 
that the genuineness of the document is im- 
probable, but it should be proved for a cer- 
taintv that it is forged. Rat. Un. Cr, C*- 

917. ' 

(41) — Alteration of date of docutnent to bring 
it within time for registration— rOffence com' 
milled. — The alteration of the date of a docu- 
ment, for the purpose of bringing it within 
time for being registered, in the absence of 
anything to show that it was done “ dishonestly 
or fraudulently ” within the meaning of cl. 2, 
s. 464 of the Penal Code, would not amount 
to the offence of forgery, but to that of fabri- 
cating false evidence under s. 192. 6 C. 482. 
LR., U.B.R. (1892—1896), Vol. 1,279}. 

* ♦ 

(42) — Fraudulent use of forged docun^t-“ 
Intention, nature of, to support conviction.^ 
The use of a forged document for the purpose 
of supporting one’s title to property is clearly 
fraudulent, even in the absence of any neces- 
sity for such a use. [B.. 5 C.W.N. 897, 32 P. 
L.R. 1907 = 1 P.R. 1907 Cr.; D., U.B.R. 
(1892—1896). Vol. I, 279.] A general inten- 
tion to defraud without the intention of causing 
wrongful gain to one person or wrongful loss to 
another, would, if proved, be sufficient to sup- 
port a conviction. 9 C. 53 = 11 C.L.R., 169^ 
IR., 13 B. 506, 6 C.W.N. 897. J 

(43) — Sannad conferring title of dignity^ 
No valuable security — Using such (forged) 
document as genuine — "Intent to defraud," 

A Sannad conferring a title of dignity on 
a person is not a valuable security within 
the meaning of the Penal Code ; and a- 
person found guilty of using such a docjiinen^ 
knofving it not to bagenoine, does not intend 
to caqse “ wrongful gain'* or “ wrongful loss- 
to any one, his intention not constituting “ an 
intention to defraud,” so that a conviction 
nuder ss. 464 and 471 of idle Penal Code 
the ciroumKtances would not be tenable. 10 C.. 
584. Bat. Un. Cr. C. 627 ; B., 19 C. 380; 
D...22B. 768; R., 15 A. 210. U.B.R. (160* 
—1896), Vol. I, 279J. 

0-r 
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(44) Penal Code, $. 464 — Pabrication of 

endorsements on application, and letter — 
Forgery to sci'een another forgery — Intention.— 
Where an applicant for a post was found to 
have fabricated a favourable endorsement on 
his application as if it had been made by the 
Sub-Divisional Officer and another letter’ pur- ! 
porting to be from the Collector to the Sub- 
Divisional Officer appointing him for the vacant 
post, held, he was rightly convicted of an 
offence under s. 464, Penal Code, with respect 
to such acts. But where the Sub-Divisional 
Officer posted a letter to the Collector to ascer- 
tain if be really appointed the accused and the 
accused wrote a letter to the Post I^faster, 
purporting to be written by the Sub-Divisional 
Officer, asking him to stop* the despatch of that 
letter, held, he could not be convicted of forgery 
with respect to it, as it could not be said that 
he falsely made it either dishonestly or fraudu- 
lently within the meaning of s. 464 ; for, the 
intention with which the accused made the 
false document was evidently to screen himself 
from detection of the fraud which he had 
already committed. 13 C. 349. L.B.R. 

(1893—1900), 266, 22 B. 768; D., Rat. Un. 
Cr. C. 627] . 

(45) — Penal Code, s. 466 — Making a false 

document to deceive Court of justice — Inteyition 
of the acenised.— A person making a false docu- . 
ment, at the request of another for the purpose, 
and with the intention, that such document 
should be used for deceiving a Court of justice, 
is guilty of forgery, although the person who 
fngages him to commit the forgery has no 
intention to use the document for that purpose, 
but intends only to trap the accused. 14 C. 
B18. [D., U.E.R. (1892— 1896), Vol. I, 279]. 

(46) — Penal Code, ss. 415, 471, 24 and 26 — 
Using a forged certificate for obtaining permission 
to appear for examination— Cheating . — A private 
student applying for permission to .appear for 
entrance examination of the Calcutta University 
sent with his application a certificate, as re- 
quired by the rules of the University, purport- 
ing to bo signed by the Headmaster of a 
Government High School, which the accused 
knew to be forged. The Registrar sent the 
receipt granting permission to present himself 
at the examination. The accused actually did 
present himself at the examination being per- 
mitted to do so by the Registrar. But the 
Registrar had discovered and was aware that 
the signature was not genuine, prior to the 
sending of the receipt. Held, that the primarj- 
intention of the accused was, by falsely induc- 
ing the Registrar to believe that the certificate 
Was signed by the Headmaster of a Govern- 
ment School under public management, to be 1 
permitted to sit for the entrance examination, j 
and that such intention could not be held to bo 
fraudulent or dishonest within the meaning of 
8S. 24 and 25 of the Code and that, therefore, 
the accused was not guilty of an offence under 

B. 471 of the Code, nor was he guilty of cheating. 

« C. 880. [Overruled, L.B.B. (1898— 1900), 

W = 25 0. 612 = lO.W.N'. 266, F.B.; F., Rat. 

» * > . 
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Un. Cr. C. 627 ; Diss., 15 A. 210 = 13 A.W.N, 
90, 1 Weir 538-A = 28 M. 90; D., 22 B. 768 r 
R., U.B.R, (1892— 1S96). Vol. 1,279, 2 P R. 
1898 Cr.]. 

{41)~Penal Code, ss.467, 109, 114-Abetynent 
of forgery — Valuable security — Unregistered 
document. — A person taking an active part in 
the preparation of a document, but no part in 
the forgery of the name of the executant, does 
not commit forgery, but simply abets the 
offence. An unregistered document, in respect 
of which forgery has been committed, although 
it may not be a valuable security until regis- 
tration is completed, is, nevertheless, one 
which “ purports ” to be a valuable security 
within the meaning of s. 467 of the Code. 25 
C. 207 = 1 C.W.K. 681. 

(48)— Penn2 Code, s. 471— Forgery — Dishonest- 
ly and fraudulently using as genuine a forged 
document — Filing document, but not teiidering 
it in evidence — User. — Appeal against a convic- 
tion under s. 471. I.P.C., for fraudulently or 
dishonestly using as genuine, documents, which 
the accu.sed knew or had reasons to believe to be 
forged. The case against the accused was that 
ho used two rent receipts, which he must have 
known to be forged, in a proceeding, which was 
instituted as one under s. 144,Crim. Pro. Code, 
and was subsequently altered into one under 
s. 145. What happened was that be, with 
another party to the case, produced the receipts 
in question, and they were entered in a list, 
which was filed with the statement made on 
behalf of the third party. They were at once 
denounced as forgeries and were never tendered 
in evidence. There was no attempt made to 
assert their genuine character, after they had 
once been impugned, and none to use them as 
evidence, Held that this did not, on the facts 
before the Court, constitute any user within 
the meaning of H. 471, I.P.C. 35 C. 820, 

{49)—PenalCode,ss. 465.471, 477-A~Forgery 
— Falsification of accounts — Fraudulent intent 
necessary — Crim. Pro, Code, s. 360 — Neces- 
sity for reading over depositions in the pte- 
sence of the accused or his pleader —Practice. 
— Where the first accused, a postmaster, mis- 
appropriated tbe sale proceeds of 4 sacks of 
waste paper forms without crediting tbe same 
in the account books, and subsequently, on an 
enquiry being set on foot, ho and the second 
accused, the treasurer, prepared new account 
books, with a view to showing that the sum 
which bad been misappropriated was in fact 
received on a particular date, whereas tbe pro- 
per account books did not show that the sum 
was paid ; held, that, for offences under ss. 465, 
471 and 477-A, there has to bo an intent co 
commit fraud. Held, also, that, as the entry 
was a statement of tbe true position of affairs, 
and noc made to conceal liability and present 
an untrue state of affairs, the intent to defraud 
bad not been made out: The real purpose was 
not to defraud, but to remove evidences of a 
crime. S. 360, Grim. Pro. Code, is mandatory 
and not merely directory. Depositions of 
witnesses should be read over to them, in 
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the presence of the accused or • his pleader, as 
required by s. 360. A custom to the contrary 
cannot alter the plain words of the Act. 36 C. 
955. 

(50) — Penal Code, s. 466— Scope of section . — 
,S. 466 is not intended to apply to cases of 
persons, whose duty it is to make entries in a 
public book, and who knowingly make a false 
entry, but to cases where a cert^cate or other 
document is forged by some unauthorized 
person with a view to make it appear that it 
was duly issued by a public officer. The former 
case is provided for by s. 192. 7 C.L-R. 356. 

(51) — Fraudulently and dishonestly using a 
forged receipt does not amount to forgery — 
Penal Code,-s. 471 — Stay of trial in such cases. 
— Fraudulently and dishonestly using a forged 
receipt as an acquittance for money does not 
amount to forgery, although under s. 471, 
Penal Code, it renders the offender liable to 
the punishment for that offence. When cases 
of this ns ture are sent by Civil Courts to the 
criminal authorities for investigation, the 
latter must proceed with them. 1 W.R. Cr. 
Letters, 10. 

(52) — Attempt to commit and abetment of 

forgery— Making draft of intended false docu- 
ment to be used by another. — Where an accused 
person conspired with another person to prepare 
a document, purporting to be a valuable secu- 
rity, which he knew would be a false document, 
and must have known was to be used for pur- 
poses of fraud, and he prepared to that end 
a draft which he was about to copy on a stamp 
of sufficiently early date procured for that 
purpose and, in order to complete the instru- 
ment, he applied tp a person to supply the 
Telugu date corresponding with an English 
date which it was intended the forgery should 
bear, held^ that the facts as proved would 
support a conviction for an abetment by cons- 
piracy to commit the offence of forgery, the acts 
done being done to facilitate the commission 
of the offence, but would not support a convic- 
tion for an attempt to commit forgerv. 3 M« 
5 = 1 Weir 543. [i?.. Rat. Un. Cr. C.‘470]. 

[6^)— Penal Code, s. 471 — Debtor forging 
release to screen himself from liability to pay 
the debt — Fabrication of receipt for coficealing 
embezzlement made by Postmaster.'^ A. debtor, 
who forges a release to screen himself from 
liability to pay the debt, cannot be said not to 
he guilty of forgery, because he intended by 
the forgery to cover a dishonest purpose. [F., 
1 Weir 554] . Where a Postmaster embezzled 
the amount of a money-order, and at the same 
time fabricated a false receipt which purported 
to be marked by the payee of the money-order, 
held, that the accused was guilty of forgery 
under s. 471, Penal Code. 11 M. 411 = 1 Weir 
349. [F., 22 G. 313 ; R., 8 P.L.R. 1904] . 

(54) — Penal Code, se. 465, 471 — Forgery — 
Forg^ document used 'as genuine— Certificate 
for admission for University Examination . — 
A private candidate, who was required to pro- 
duce certificate, as to his good el^ractei^ and as 
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to his having completed the 20th year, from the 
Headmaster of a recognised school, with bis 
application for admission to the Malriculation 
Examination, concocted a certificate, forging 
therein his Headmaster’s signature. Held by 
the Full Bench (Subramania Aiyar and Davis, 
JJ., dissenting) that the candidate was guilty of 
forgery. Per Sir Arnold White, C-J. — A docu- 
ment, false in fact, when concocted to commit 
fraud, though the other elements of intent 
referred to in s. 463, are wanting, completes 
the offence of. forgery. Wrongful -loss to tho 
University and wrongful gain to the accused are 
not necessary, under s. 24, Penal Code. A 
false document made to support a claim or 
title, such as-the one to be admitted to an exa- 
mination, is one made to support a claim’ 
within the meaning of s. 463 of the Penal 
Code. Per Benson, J. — The act amounted to 
fraud, when the accused intended to get a bene- 
fit to himself by means of the deceit and of the 
injury which must result to the University 
and thereby to the public. Per Subrahmania 
Aiyar, J. — The document was not made fraudu- 
lently under ss. 463 and 464. The deception 
must, in order to be indictable, have involved 
loss or risk of loss to an individual or to the 
public. The mere fact that an advantage has 
been secured by the accused is not enough. 
Per Davies, J. — Under s. 464, it had not been 
proved that the accused had either of tho 
intents, specified in s. 464, to make it a false 
document. Mere intention to deceive does not 
show an intention to defraud or to cause wrong- 
ful gain or wrongful loss. The object of the 
accused was to. appear for the examination — 
not a thing of value, if he failed ; if he passed, 
he gets a diploma, not on account of tho false 
document he made, but on the strength of bis 
own merits. 28 M. 90, F.B. C^.. 28 A. 358 = 
A.W.N. 1906, 48 = 3 Cr. L.J. 249 = 3 A.L-J. 
149; R., IP.R. 1907 Cr.-32 P.L.R. 1907]. 

(55) — Fabricated entry in Government service 
book — False document — Fraudulent intention — 
Penal Code, ss. 463, 464,466 and2o.— The docu- 
ment, the fraudulent use of which was abetted 
by the appellant, was an entry fabricated in a 
Government “service book,” to which the 
forged signature of a public servant had been 
also added, the purport of the entry being that 
the appellant had resigned the service of the 
Government from illness, whereas he was 
dismissed on conviction of a criminal offence. 
The object with which that entry was fabrica- 
ted, and the use to which it was put by the 
appellant, or by his brother in pursuance of the 
conspiracy in which the appellant had joined, 
was to deceive the Deputy Commissioner, 
and to induce . the Deputy- Gommissiouer to 
bestow upon the appelant an appointment 
under the Government, which would not have 
been bestowed, if the facts had not been falsely 
stated in this fabricated entry. Held that such 
intention*and use were . fraudulent within the 
meaning 'of s. 25, Penal Code, and that the ap- 
pellant was rightly convicted under 38.463, 464* 
466, I.P.O. L.B.R. (1893— 1909), 266. (IS O. 
349*, -22 e; 313, 13 B. 506, 13 B. 515, F.). 
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Forgery — continued. 

(66) — PenaZ Code, $s. 193 and 464—Soti's sign- 
ing father' s signature under fatJier's authority 
— Fabricating false evidence — False document 
— Inie^ition. — Where a petition presented to a 
Deputy Commissioner purported to bo signed 
by two persons, but was presented by one of 
them, and when the Commissioner asked whore 
the other signatory was, the son of that person 
appe<Lred and said that he was the signatory’s 
son and had signed his father’s name, held 
that the son had not. .committed the offence of 
fabricating false evidence, on the grounds, 
(1) that the petition did not cuhtain any false 
statement and (2) that there was no intention 
that it should appear in evidence in any pro- 
ceeding. Nor was the petition a false document 
within the meaning of s- 464, I.P.C., inasmuch 
as the accused did not write his father’s name 
fraudulently or dishonestly, but with his 
father’s authority. Hence the act did not j 
amount to forgery. 4 L.B.R. 45 — 6Cr. L.J. 283. 

1 

(67) — Requisites for offence — Penal Code, , 
■s. 29 — False document- — To constitute the 
ofience of forgery, the simple making of a false 
document is sufficient. It is not necessary 
that the document should be published or 
made in the name of a really existing person. 

2 B.L.R. A. Cr. 12 = 10 W.R. Cr. 61. 

(59) — Deed of divorce, a valuable security — 
"Using a forged deed of divorce offence under 
s. 471, Penal Code. — A deed of divorce is a “valu- 
able security” within the meaning of s 30 of 
the Penal Code. The presenting of a forged 
document of such a nature for registration 
and obtaining its registration would be “using” 
within s. 471 of that Code. 11 W.R. Cr. 19. 

(59) — Forgery of copy of document — Penal 
Code, s. 403. — The forgery of the copy of a docu- 
ment for the purpose of the same being used in 
evidence comes within the definition of forgery 
as contained in s. 463 of the Penal Code. 
W.R., P.B. 71. Marsh 270 = 2 Hay 236. 

(60) — False entries in account book — Penal 
Code, s, 464. — The prisoner made certain 
entries in his ledger, which consisted of rough 
loose sheets, showing that certain sums of 
money had been repaid to the prosecutor, 
which, in fact, had not been repaid. Held, 
that the prisoner was guilty of forgery under 
8. 464 of the Penal Code. 1 Ind. Jur. N.S. 
46. 

(61) — Penal Code, $. 465.— Clear proof is 
required in a case of forgery. It should be 
clearly shown upon whonl the fraud was com- 
mitted. To constitute fraud, there must be 
some right against which it is directed, or 
something which can be injured. There must 
be a possibility of some person being not only 
deceived but injured by the forgery. An at- 
tempt made to evade illegal exaction cannot 
ordinarily amount to dishonesty or fraud. 
The fabrication of a document to supports 
complaint already made or to escape the conse- 
quences of having made it does not necessarily 
amount to forgery. Taking a false document. 
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does not consist in writing it without doing, 
anything towards its execution. U.B.R. 
(1892—1896). Yol. I, 279. (6 C. 482, 9 C. 53, 
IOC., 634. 14 C. 513, 19 C. 380, 5 A. 221, 

563, 7 A. 403, R.) 

(62) — Using forged documeyit— Prodxiction of 
copy of document — Evidence given before Civil 
Court when inadmissible in evidence — Impro- 
per adjnisstott of evidence tvhen a ground for 
revival of conviction. — A person may be con- 
victed of using a genuine a document which he 
knew to be forged, though he, in the first 
instance, produced only a copy of a copy of it. 
Whore a Civil Court authorising a criminal 
prosecution in cases of offences against public 
justice, instead of availing itself of the powers 
given in s. 173 of Act II of 1855, to complete 
the investigation itself and to commit the par- 
ties for trial before the Court of Session, 
simply refers the proceedings, and leaves it to 
the Magistrate to commit or not as be thinks 
proper, the depositions taken before the Civil 
Court arc not admissible in e\ idenco. as depo- 
sitions taken before the Magistrate are in cer- 
tain cases under s. 369, Crim. Pro. Code. But 
by s. 57, Act II of 1855. the improper admission 
of such evidence is not of itself aground for 
tbe reversal of the Session’s Judge’s sentence, 
when, independently of that evidence, there is 
sufficient evidence to justify the decision. 6 
W.R. Cr. 41. 

Attempting to use fabricated evidence— 
Knowledge of forgery — Intention to use fabri- 
cated evidejice. — Whore the accused produced 
as evidence an account book, one p.age of which 
had been fraudulently abstracted and another 
substituted for it, and took considerable pains 
to conceal the alferation, held that the accused 
was not guilty of the offence of attempting to 
use as genuine fabricated evidence, unless ho 
knew of tbe forgery, and intended to use the 
forged evidence for the purpose of affecting the 
decision on the point at issue when the book 
was tendered, namely, whether or no it 
contained any entry of a certain money tran- 
saction. 7 W.R. Cr. 23. 

(64) — Making a false document — That accused 
himself ynade the document to be proved — Inten- 
tion, proof of. — In order to convict a person 
for forgery under the Penal Code, it must be 
proved that the accused himself made a part of 
the document, with the intention of causing it 
to be believed that such part of a document 
was made by the authority of a person, by 
whoso authority bo know that it was made. 
10 W.R. Cr. 7. 

(65) — Unauthorised use of name as agent — j 
Giving vakalatnamah, in name of decree-holders 
‘without their authority. — The signing of a , 
vakalatnamah in the name of his fellow decree- 
holders without their authority to do so, and 
delivering it to a vakeel with instructions to 
file a petition stating that the debt bad been- 
satisfied, and praying that the case may be 
struck off the file, is forgery within tbe meaning 
of s. 463 of the Penal Code. 6 W.R. Cr. 78. 
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(66) — Antedating a document, abetment \of — 
Penal Code,.ss. 46S and idi.— The accused who 
appealed to the (.'ommissioner from the order 
of an Assessor under Act XXI of 1867, applied 
■for a copy of the order of the . Assessor, to en- 
able him to file the appeal. On being asked to 
•file the proper stamp paper, the accused did so, 
but after the period allowed for appeal had 
.elapsed. On appeal, he averred that he filed 
the stamp paper before time and fraudulently 
obtained a certificate to that effect, which was 
antedated. Held, that he was guilty of having 
abetted the commission of the forgery of a 
document within s. 463 and s. 464, Penal Code. 
10 W.R. Cr. 23. 

(67) — Mnkvig a false document — Proof of 
deception—Penal Code, s. 464.— Before convict- 
ing a person for the offence of making a false 
document under s. 464, Penal Code, it must be 
shown that some sort of deception was prac- 
tised by him so as to prevent a person from 
knowing the nature of the document. 9 W.R. 

• Cr. 20. 

(68) — Ignora>ice of conte^iis of documents— 
False endorsements— Proof of deception — Penal 
Code, s. 464.— Before the accused, a mohurrir 
in a Registry office, charged with making false 
endorsements on the backs of three documents 
which were admittedly signed by the District 
Registrar, could be convicted of forgery with- 
in the meaning of part 3 of s. 464, Penal Code, 
it must be shown that the Registrar was, in 
consequence of the deception practised upon 
him by the accused, led to believe that the 
•deeds had been duly copied into the books and 
signed the endorsement on that understand- 
ing. A mohurrir, a part of whose duty was, 
under Bengal Act IX of 1862, to receive the 
fees paid by parties bringing deeds for registry, 
is a public servant. 20 W.R. Cr. 49* 

^ 59 ) — Misrejn'esentalion in document by false 
.description — Nature of the offence—Cheating 
not a Sessio7is case — Order of commitment bad in 
form if offence not specified^ — A misrepresenta- 
tion by a false description of one’s position in 
life is distinctly provided for under the head of 
cheating. Consequently, a document purport- 
ing to have been signed by a person as pufwaree 
at a time when he was not ^putwaree is not a 
forgery within s. 464, Penal Code. A trial for 
the offence of cheating is not a Sessions case 
within the meaning of s. 296, Grim. Pro. Code, 
1872, having regard to the first portion of the 
definition of “ Sessions case ” in s. 4 of the 
•Code of 1872, which must be understood as if 
the word “ only” followed the words “ triable 
by a Court of Session.” An order of commit- 
ment by a Sessions Judge under s. 296 of the 
•Code of Criminal Procedure, 1872, must specify 
on the face o! the proceedings the offence for 
which the parties are to be committed for trial 
to the Sessions. 21 W.R. Cr. 41. 

(70) — Document with illegible seal and sig- 
nature — Using forged document — Penal Code^ 
.63, 466 and 471- — A person may be convicted for 
the offence of using as genuine a forged doou- 
ment purporting to be made by a public servant 
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in his official capacity, even when the seal and 
the signature thereon are illegible. 5 W.R. 
Cr. 96. 

{71)— Alteration of collectorate chellaun after 
being presented to the CoUecior- Penal Code, 
s. 467. — Any fraudulent alteration of a Collec- 
torate chellaun after it has been presented to 
the Collector, compared in his office and marked, 
signed and registered by the Collector’s officers 
appointed for that purpose, is a forgery of a 
document described in s. 467, Penal Code. W. 
R. 1864 Cr. 22. 

{ll-a)— Penal Code, ss. 467, 471 — Forgery of 
copy of document. — Where the accused was 
convicted under s.467, of having forged a docu- 
ment purporting to give authority for the 
delivery of moveable property, and under s. 471, 
of having used as genuine a forged document, 
the document alleged to have been forged being 
only a copy of an order given by the Mamlatdar, 
held that the convictions either under s. 467, 
or s- 471, was not sustainable as the document, 
being only a copy and unautbenticated. would 
not, if genuine, be a document which would 
give authority to deliver moveable property. 
The conviction was annulled, leaving it to the 
Magistrate, if so advised, to put the accused on 
his trial on some other charge. 5 B.H.C. 56. 

(72) — Falsification of document loith intent to 

deceive— Penal Code, s. 468. — Held where 

a person’s object was to deceive his employer by 
falsifying account-books which were in his 
custody, such deception being likely to cause 
damage to his employer, he was rightly convict- 
ed under s. 468, Penal Code, of forgery with 
intent to cheat, instead of under s. 465, Penal 
Code, of simple forgery. 18 W.R. Cr. 46. 

(73) — Fratidttlent using of document — Penal 
Code, s. 471. — There must be a fraudulent and 
dishonest using of a document as genuine before 
a conviction can be had under s. 471, Penal 
Code. 8 W.R. Cr. 81. 

(74) — Using document knowing it to be forged 
— Penal Code, s. 471. — To support a conviction 
for an offence under s. 471 of the Penal Code, 
there must be the using of a document by a 
person who knows, or has reason to believe, 
that it is forged. 17 W.R. Cr. 32. 

(75) — Falsealteration of a police diary— Pei^l 
Code, s. 471. — The false alteration of a police 
diary by a Head Constable amounts to the 
forgery of a document made by a public servant 
in his official capacity. 11 W.R. Cr. 44. 

(76) — Possession of counterfeit seals and forged 
documents — Absence of satisfactory explanation 
—Inference of intention to commit forgery rear 
sonable — Penal Code, ss. 472 and 473. — Where 
an accused person, found in possession of coun- 
terfeit seals and forged documents, was unable 
to give satisfactory information as to how be 
became possessed of them, held that it might 
be reasonably inferred that the accused kepi 
them with an intention to use them frandulent- 
ly. 2 W.R..CF. 5. 
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Forgery — continued. i , 

(iJy)~Ssver(il seals of different dcscri/>/{o7is 
Jound in the possession of the accused— Complete 
and separate offence comviitted tJi respect cf 
each ^al. — Where several sedls of different des- 
criptions were found to be in the possession of 
the ecoused with intent to commit forgery, 
held that, under s. 473 of the Penal Code, there 
was a complete and separate offence committed 
in respect of every seal found, and that the 
prisoners could be legally convicted of a separate 
offence in regard to each seal, unless it appeared 
that several such seals were in their possession 
for the purpose of committing one particular 
forgery. 13 W.R, Cr 16. 

(78) — Conviction under s. 466 read with 
S. lO^y I.P.C. — Subsequent conviction uyider 

471 — Valulittf. — A conviction, under s. 471, 
Penal Code, of a person convicted in respect of 
the same document under s. 46G read with 
8. 109, Penal Code, is not sustainable. 26P.R. 
1901 Or. (23 A. 84, i?.). 

(79) — Finding of forged document — Peyxal 
CodCy s. 471 — Sanction — Crim. Pro. Code 
{1882), $s. 195y 476. — It is competent to a 
Court to proceed, under s. 476, Crim. Pro. 
Code, against a party who has filed a docu- 
ment, which appears to the Court to be forged, 
in the suit pending before it, whether such 
document has been actually put in evidence or 
not. 12 P.R. 1897 Cr. (15 M. 224, not AppU). 

(80) — Tampering with public register — Penal 
Code, s. 466. — Tampering with a public regis- 
ter either by a public servant or by a private 
person so as to amount to forgery is an offence 

unishable under s. 46G, I.P.C. 13 P.R. 1695 

r. 

(81) — Penal Code, ss. 464, 468 — Fraudulent 
entry in an account book. — The complainant, 
to whom a cerbaiu amount was due from the 
accused's minor nephew, being illiterate, had 
that amount entered in his account book by 
another person. Subsequently, the accused asked 
forthe account book and wrotein it an antedated 
entry bearing his own signature that he had 
paid the amount due to the complainant from 
his minor nephew. Held, that the accused 
was not guilty of the offence of forgery. 12 

P.R. 1895 Cr. 

% 

(82) — Alteration in a document in order to 
support a claim that is othertoise just — Penal 
Code, ss. 25,464,471. — The deliberate tampering 
with a document to support a claim in a Court, 
however just that claim may be, is a fraud both 
Upon the Court and the opposite party, and 
Uo less a fraud though done to counteract 
another fraud. 6 P.R. 1895 Cr. 

(88) — False certificate for ;pirpcses of employ- 
^nent in Government service — Penal Code, 
Ss. 25, 474.— The making of a false certificate 
with intent to procure an omploj^ont in 
Oovemment service is fraudulent within the 
meaning of s. 25, I.P.C. i and the certificate is 
a iotrged document intended to be used fraudu' 
within the meaning of s. 474, I.P.C. 
owe*. (19 C. 380 and 15 A. 310, B.). 


j Forgery — concluded. 

. (84) — Fratidulently using a forged document — 
PenalCode, s. 471. — Although a false document 
used in a case was not necessary for the purpose 
of the suit, yet, the person using it was held to 
be guilty of an ^offence under s. 471, I.P.C. 
16 P.R. 1885 Cr. 

(S5)— False valuable securities, execution of 
Penal Code, ss. 463, 46o.— Though a genuine 
valuable security may bo withheld from the 
person entitled to it by an act of fraud, the act 
of executing false valuable securities to render 
inoperative such genuine valuable securities is 
no less a forgery. In such cases, fraud is com- 
mitted for the purpose of counteracting fr.iud, 
and the person making the false document can- 
not make use of such defence to a charge of 
forgery. 4 P.R. 1885 Cr. 

(86) — Alteration of a date *71 a bond— Penal 
Code, ssi 464, 465, 467. — The alteration of a 
date in a bond is an alteration in a nmtoriaJ part 
thereof, within the meaning of s. 464, I.P.C., 
although the alteration is not made for the 
purpose of saving limitation. 14 P.R. 1881 Cr. 

(87) — False document prepared for concealing 
a previous offence— Penal Code, s. 46#,— Where 
the accused falsely or incorrectly read out to 
an Octroi Inspector the contents of an invoice 
so as make the value appear to be less than it 
actually was, and afterwards altered the invoice 
so as to make it correspond with what he had 
dictated to the darogha, held, that, as the 
alteration was made after the offence of cheat- 
ing was complete, and for the purpose of saving 
himself or concealing the offence of cheatiiig, 
the accused was not liable to be punished for 
forgery under s. 468, I.P.C. 15 P.R. 1876 Cr. 

—Abetment of — See AlJETMENT, A.W.N. 
1887, 95. 

See CHARGE TO JURY, 8 C.L.R. 642. 

— Admission to University examinations on 
false personation, and signing answer papers in 
another’s name— See CHEATING, 12 M. 151 = 

1 Weir 480. 

See CHEATING. 1 P.R. 1907 Cr. = 32 P.L.R. 
1007. 

See Criminaij Proceedings, ic B. 729, 

18 B. 581. 

See False Evidence, 5 A. 663. 

— Suit in Court of Small Causes referred to an 
arbitrator — Fabrication of evidence, forgery 
and using forged document before' such arbitra- 
tor — Sanction of Court of Small Causes — See 
SANCTION TO PROSECUTE, 17 M.L.J. 420 = 

G Cr L.J. 331=2 M.L.T. 496. 

See SANCTION TO PROSECUTE, 12 B. 86, 

29 C. 887 = 7 C.W.N, 12. 

Forgery (Bengal) Act. 

See ACT I OP 1848. 

Forty-flve Degrees Rale. 

See Ben. Act III op 1899, ss. 449 (1). 461, 
574, 13 C.W.N. 74 = 9 Cr. L.J. 302. 
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Fraud. 

- {\)~Fraud defined.— By fraud i3 meant an 
intention to deceive ; whether it be from an 
expectation of advantage to the party himself, 
or from ill-will towards the other, is immaterial. 

13 B. 515 note. [B., 28 M. 90 = 1 Weir 538-A, 
4L.B.R. 315]. 

(2) — Fraud — Creditor obtaining assignment 
of unattachedproperty to defrand other creditors. 
— A creditor commits no fraud, who anticipates 
other creditors and obtains a discharge of his 
debt by the assignment of any property which 
has not already been attached by another cre- 
ditor. Rat. Un. Cr. C. 110. 

See Cheating, 2 C.L.J. 524=3 Cr. L.J. 
160. 

See PENAL CODE, ss. 24. 471, 5 C.W.N. 
897. 

See PENAL CODE, ss. 417, 468, 511, 26 M. 
726 = 1 Weir 481 = 12 M.L.J. 68. 

See PENAL CODE, S. 477-A, 1 Weir 554. 

Fraudulent Intent. 

— Meaning of — See POUGERY, 22 C. 313. 

See Penal Code, ss. 265, 266, U.B.R. 
1908, 3fd Qt., Penal Code, 17 = 9 Cr. L.J. 
415. 

See Penal Code, s. 415, 32 c. 775 = 9 
C.W.N. 807 = 2 Cr. L.J. 368 = 1 C.L.J. 469. 

Fresh Complaint. 

See GRIM. Pro. CODE (1898), s. 203. 

— Crwi. P7'0. Code, ss. 359, 253, 203 Z)i5- 
charge of accused — Jurisdiction to re-entertain 
fresh complaint.— A. Magistrate, who has dis- 
charged an accused person under s. 259, can 
re-entertain a fresh complaint on the same 
facts. No distinction could be drawn between 
an order under s. 203 and an order made under 
s. 253 or s. 259. 4 M.L.T. 140 = 8 Cr.L.J, 208. 

. See DISMISSAL OF Complaint, 26 P.W.R. 
1908 Cr. = 8 Cr. L.J. 249. 

Fresh Evidence. 

See review, Rat. Un. Cr. C. 458. 

See Revision, Rat. Un. Cr. C. 461. 

Fresh Trial. 

—Crim. Pro. Code (1898), ss. 348, 350.— The 
trial of a case transferred to the District Magis- 
trate should be commenced de novo. The mere 
acquiescence of the accused will not cure the 
irregularity. Criminal proceedings substan- 
tially bad in themselves will not be cured by 
any waiver or consent on the part of the 
prisoner. 15 C.P.L.R. Cr. 66. 

See ACT I OF 1849, s. 9, 5 M.H.C. App. 13. 
See ACT X OP 1875, s. 147, 1 C. 356. 

See CRIM. PRO. Code (1898), ss. 203, 350, 
7 O.P.L.R. Cr. 36. 

— Conviction in absence of charge — ^New 
trial, power of appellate Court to order — See 
Cboi. Pro. Code (1898), ss. 232, 423, 28 C. 
63=6 O.W,N. 819. 


• « ^ 

Fresh Trial — concluded. 

See CRIM. PRO. CODE (1898). ss. 256 aAd 
526, 7 C.L.J. 240 = 7 Cr. L.J. 213. 


See CRIM. Pro. CODE (1893), ss. 346, 632, 12 ^ 
C.W.N. 136. 

See CRIM. Pro. CODE (1898), s. 349, Rat, 
Un. Cr. C. 130. 

See CRIM. PRO. CODE (1898), a. 360, 13 
C.W.N, 550. 


— Withdrawal of case partly tried from one 
Magistrate to another — See CRIM. PRO. CODE 
(1898), ss. 528 and 537, 6 O.C. 192. 

* 

Fugitive Foreign OffendeFS Act. 

See ACT VII OF 1854. 


Full Bench. 

(D— Crim. Pro. Code {1872), ss. 288, 297—Opi‘ 
nionsof Division Court on a preliminary ques- 
tion of jurisdiction — Jurisdiction of FuU Bench. 
— Where, a Division Bench of the High Court 
ordered a Magistrate, who refused to try a case 
on the ground of want of jurisdiction, to make 
the enquiry, holding that he had jurisdiction, 
and the case came before the Full Bench, for 
the confirmation of the sentence of death passed 
on the accused by the Sessions Judge, to whom 
the case was committed by the Magistrate, 
held, pet Stuart, C.J., Spankie and Oldfield, 
JJ., that the FuU Bench was not precluded, by 
the order of the Division Bench, from consider- 
ing whether the conviction was by a Court of 
competent jurisdiction, in determining whether 
such sentence should be confirmed. 2 A. 218, 

F.B. 

(2) — Appointment of FuU Bench — Iteasons.-^ 
The fact that the majority of a Full Bench, 
which finally decides a point of difficulty, arc 
numerically fewer than the Judges who have 
previously decided the point the other way, is 
no reason for appointing another Pull Bench. 
Per Garth, C.J. 8 C. 985 = 11 C.L R. Ml. 
[B., 9C. 289, 16 C. 667]. 

Full Owner. 

See Crim. Pro. Code (1898), ss. 87, 88, 19 
P.W.R. 1908. F.B. 


Furlough. 

See magistrate, Jurisdiction of, 9 C. 
117. 

Farther Enquiry. 

See Crim. Pro. Code (1898), ss. 203, 437. 


See Revision. 

{l)-~CHm. Pro. Code {1632), s. ^ 37 —* Fur- 
th^' enquiry,” nature of, under. — S. 4o< 
contemplates a further enquiry, i.e., an enquiry 
upon further materials or further evidence, not 
a re-hearing of the matter upon the same 
deuce, which was before the Magistrate, who 
held the first enquiry. 12 C. 522. [Diss., 9 A» 
62= 6 A.W.N. 281, P.B.] 

(2)— Crim. Pro. Code U882), s. 437— \ 
th^ enquiry,” meaning of the BxprtsMon^ 
The term “further enquiry ** means, m i*® 
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primary significance, an enquiry in addition to 
that which has already been held, not there- 
taking of the same evidence, which would be a 
fresh enquiry or re-trial, but the taking of 
additional evidence. In s. 437. the term is 
used in its ordinary meaning. 8 M. 336. 

12 C. 622; overruled., 14 M, 334 = 2 Weir 557]. 

(3) — The expression “further inquiry” 
signifies as well a fresh consideration of the 
effect of evidence already recorded as a supple- 
mental inquiry upon fresh evidence. 14 M. 
334 = 1 H.L.J. 343 = 2 Weir 557. F.B. 

(4) — Criw. Pro. Code (1882), ss. 436 and 437 

— "Further enquiry,” ineamnq of — Power of 
Sessions Judge and District Magistrate to order 
further inquiry. — The term “ further enquiry” 
m^ns an enquiry before the Magistrate preli- 
minary to trial, which regularly result? in a 
charge or a discharge, and does not include 
trial. The term “ further enquiry” and “ fresh 
enquiry” are used as meaning the same thing. 
But, further enquiry includes not merely the 
taking of the evidence, but the consideration 
of that evidence and the conclusion to charge 
or discharge of the accused. Therefore, after 
an enquiry by a subordinate Magistrate and 
discharge of the accused, a Sessions Judge or 
the Magistrate, as the case may bo, has juris- 
diction, under s. 437 of Crim. Pro. Code, to 
order a re-hearing, upon the same materials 
which w’ere before the subordinate Rfagistrate, 
i.e. when no further evidence is forthcoming. 
This wide jurisdiction to set aside an order of 
discharge cannot be properly exercised without 
having and assigning solid and sufficient rea- 
sons for doing so. C-P-. 5 C.P.L.R. 20,2 Weir 
667 = 14 M. 334, 14 P.R. 1891 Cr., 1 L.B.R. 
9, .32 P.L.R. 1901, 2 Bom. L.R. 586, 2 P.R. 
1901 Cr., 3 L.B.R. 97, P.B.; R., 63 P.R. 1887 
Cr., 13 B. 376, 14 P.R. 1891 Cr., 6 C-P.L.R. 
11 Cr., L.B.R. (1893—1900), 169. P.L.R. 1900, 
31 Cr., 14 C.P.L.R. 161; D., 2 C.L J. 622] In 
a case triable only by the Sessions Court, to 
which s. 436 applies, if the Sessions Judge or 
District Magistrate is satisfied that, on the evi- 
dence, there is clear case for a committal, and 
t^t there is no reason for desiring a further con- 
sideration by the Magistrate, it would be, ordi- 
narily, his duty to direct a committal under 
6. 436 and not to order a further enquiry under 
8. 437. In a case not triable only by the 
Court of Sessions, it would, ordinarily, bo his 
duty, under the above circumstances, to refer 
the case to the High Court, which can make a 
suitable order, and not to direct further enquiry 
by a Magistrate. 15 G. 608. [R., 1 L.B.R. 9, 

1 L.B.R. 100, 1 L.B.R. 311; Diss., 3 L.B.R. 
97, P.BJ. 

(6) — Further enquiry, under s. 437, Crim. 
Pro. Code, 1898, does not in all cases mean a 
taking of additional evidence, but may be a re- 
hearing and reconsideration of the evidence 
already taken. 2 P.R. 1901 Cr. (16 C. 608, 8 
P.R. 1900 Cr. F.) 

■ (6)— Crim. Pro. Code (1882), ss. 252, 253 and 

^^7-^Order for further enquiry, effect o/.— The 
effect of an order for further enquiry under 
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s. 437 is to set aside a previous order of discharge 
and leave the enquiry before the Magistrate 
open, as it w.as before the order, to further 
evidence under s. 252 and to decision under 
s. 253 and subsequent sections of Ch. XXI of 
the Code of 1882. Where, after discharge of 
an accused person of the charge of rioting, the 
Sessions Judge ordered further enquiry, held, 
that the Klagistrate, on the offence of rioting 
not being proved, was competent to try the 
accused for the minor offence of assault. 7 M. 
454=2 Weir 551. [F., 4 L.B.R. 42 ; R., 8 M. 
336, 3 Bom. L.R. 675], 

(I)-— Crim. Pro. Code (1882), s. 437 — Further 
enquiry, when could be ordered and by whom to 
be made.—S. 437 of the Crim. Pro. Code con- 
templates that the Court of Sessions shall 
simply direct the Magistrate of the District, 
either himself or by one of his subordinates, to 
make further enquiry. When further enquiry 
is into the effect of the evidence already on the 
record or the testimony of the witnesses already 
examined, it will usually be desinvble that the 
fresh consideration of the complaint should bo 
entrusted to a different Magistrate from the 
one who has .already formed an opinion on the 
case. When the further enquiry involves the 
taking and weighing of additional evidence, 
the function will generally be best performed 
by the same Magistrate who made the previous 
enquiry; though peculiar and prejudiced views, 
or even the possibility of them, may make it 
more desirable to bring a fresh mind to bear on 
the facts. The power of ordering further enquiry 
should be used sparingly and with great circum- 
spection. Rat. Un. Cf. C. 328 = Cr. Rg. 19 of 
1887. 

(8; — The power to order further enquiry 
should be exorcised spariugly and with groat 
caution, and only in those cases whore further 
evidence is forthcoming on the part of the 
prosecutor; it is undesirable to use such powers 
with the view that another Magistrate should 
hear and decide the matter on the same evi- 
dence. 24 P.R. 1903 Cr. (21 A. 107, 16 B. 
661, R. ; 27 C. 662, Dzss.) 

(9) — Held, that a case may be sent to the 
lower Court for further enquiry under s. 437, 
Crim. Pro. Code, even though there may be no 
further evidence which can be produced on 
behalf of the prosecution. P.L.R. 1900 Cr. 
33. 

(10) — Crim. Pro. Code (2882), ss. 403 and 437 
Further enquiry , by whom to be made — Charges 
of theft and mischief — Acquittal on the latter 
charge — Order for further enquiry — Validity . — 
The further enquiry allowed under s. 437 should 
ordinarily be conducted by the Magistrate who 
first enquired into the case. Whore a person, 
charged with theft and mischief in respect of 
the boughs or loppings cut from a treo, which 
was claimed by the complainant, was tried by 
the Magistrate on a charge of mischief and 
acquitted under s. 245, on the ground that the 
accused had title to the tree as against the com- 
plainant, and thcDistriot Magistrate on an appli- 
cation from the complainant directed further 
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Further Enquiry-continued. 

enquiry to be made by another Magistrate, which 
order was interpreted by the Sessions Judge, on 
a reference being made, as an order for further 
enquiry into the charge of theft only, held, 
that the District Magistrate’s order was not a 
proper one and a new trial on a charge of theft 
was not maintainable, inasmuch as the fioding 
in the trial for mischief, that the accused 
proved a good title to the tree as against the 
complainant, would also be a bar to the convic* 
tion of the accused for theft on the compbunt 
laid bv the complainant. 8 M. 296 = 2 Weir 
654. [H-, 1 Bom. L.R. 15, 3 M.L.T. 230 = 18 
M.L.J. 57 : Commented on, 10 B. 131]. 

(ID— CriTH. Pro. Code {1882), s. 437— '' Ftir- 
ther enquiry ” by ivhom to be ma^— Order m 
inefficient grounds — When the District 
irate could order for further enquiry.— The 
“further enquiry” should ordinarily be held 
by the Magistrate who made the original en- 
ouiry, inasmuch as the section does not con- 
template that the evidence already taken 
should be re-taken. Although an order for 
further enquiry is issued on insumcient 
grounds, if it has been duly carried out and 
further evidence has been forthcoming, the 
proceedings, including the order, should be 
upheld. A District Magistrate has no power, 
under s. 437, to direct the re-opening of pro- 
ceedings, merely because, in his judgment, a 
subordinate Magistrate has not rightly 
preciated the credit due to the witnesses. He 
should direct a “further enquiry ” only where 
he is satisfied that such an enquiry is ^ssible, 
that is to say, that further evidence is forth- 
coming either because the witnesses already 
examined have not been fully examined or 
because there are other witnesses who might 
have been examined. 8 M. 336. [i2., 10 B. 
131, 5 C.P.L.R. 20. 3 M.L.T. 230 = 18 M.L. 
J 57; Overruled, 14 M. 334 = 2 Weir 557 ; 
Dies., 6 A.W.N. 281 = 9 A. 52]. 

(12) -Cnm. Pro. Cede {1882), s. 438— Order 
for Jurther enquiry by Sessions Judge— Exa- 
mination of monthly criminal returns of 
MagistraU.—k Sessions Judge has no power 
to order further enquiry in a case where he 
has sent for the records, on examining the 
monthly criminal returns of the Magistrate. 
Rat. Un. Cr. C. 407 = Cr. Rg. 71 of 1888. 

(13) — Crm. Pro. Code ss. 350, 437 

Oonviefton upon the same evidence on which 
accused was discharged previously— Validity.-— 
Where, in a farther enquiry by the District 
Magistrate in a case where the Deputy Magis- 
trate discharged the accused, the former con- 
victed the accused person practically upon evi- 
dence which was not recorded in the course of 
the “further enquiry” before himself, but 
upon evidence which was recorded by the 
Deputy Magistrate, held, that the conviction 
based substantially upon such evidence was 
improper, as, upon such evidence, the Deputy 
Magistrate had discharged him, rejecting the 
evidence. 6 A. 367. [B., 8 M. 336; Comment- 

ed on, 10 B. 131; Overruled, 9 A. 52 = 6 A. 
W.N. 281, P.B.]. 
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(14)— Cri7K.Pro. Code {1882),s.437~ Omissiem 
to consider necessary evidence — Effect of furth^ 
enquiry . — The accused, an Abkari Inspector, in 
order to prevent a witness being tutored, told his 
peon, according to hisown admission in thecase 
in which the witness had deposed, to bring the 
witness to his office tent, and detained him there 
during the night. On the following morning, 
he sent him in charge of the peon to the Court, 
where]he gave a deposition and was allowed to go. 
The Magistrate, without taking the admissiop 
of the accused in the previous case into con- 
sideration, discharged the accused on his plea 
that the complainant had voluntarily gone to 
his tent to have his statements reduced to 
writing, that he consented to stop there during 
the night, and that, of hisown accord, he went 
with the peon to the Magistrate’s Court on the 
following morning. On an application by the 
complainant to the Sessions Judge for further 
enquiry, on the ground that the Magistrate had 
not taken into consideration the accused’s 
statement in the previous case, the Judge 
refused to order further enquiry as the accused 
acted without malice. Held by the High 
Court, in revision, that the further enquiry 
should be ordered, as the accused made certain 
admissions in the previous case, the effect of 
which had not been considered in dealing with 
the present complaint, the deposition in that 
case being given under circumstances which 
would permit its admission as evidence against 
the accused. Held, further, that malice was 
not an ingredient of the offence of wrongful con- 
finement. In the further enquiry ordered under 
s. 437, the accused may meet the c^e for 
prosecution by producing rebutting evidenc^ 
The Magistrate may also take evidence which 
he has omitted to take. 13 B. 376. 

(15) — Crim. Pro. Code {1898), ss, 435 and 
437 — Accused discharged by the Sub-Magistrate 
— Jurisdiction of Sessions Judge to direct a 
further enquiry on the ground of misappreciation 
ofevidence . — Where the accused who were 
charged with theft were discharged by the 
Sub-Magistrate, but the Sessions Judge held 
that, on the evidence, the accused 
should not have been discharged, set aside the 
order of discharge and directed a 
enquiry. Held, that, reading ss. 435 and 437 
together, the Sessions Judge had junsdicti^ 
to direct a further inquiry, if he considered 
the order of discharge incorrect, illegal, o' 
improper, cr on the ground of misapprecwtion 
of evidence, if, in his opinion, misappreciation 
of evidence has led to the passing of an 
or improper order of discharge. No restnctio 
are placed by the sections upon the 
which a Sessions Judge may order ihirthcr 
inquiry. 5 M.L.T. 356 = 32 M. 214=3 Ina* 
Gaa. 488. 

(16) — Crim. Pro. Code (1898), ss. 455 

439— Revisional powers of District Mapstr^ 

- Further enquiry on the ground of tneorw* 
appreciation of evidence.— Where an 
charged of having framed a false recoro, 

. discharged by the Deputy Magistrate, but we 



2021 THE ALL INDIA DIGEST, 2022 


Further Enquiry — continued. 

District Magistrate on revision set aside the 
order on the ground that the Deputy Magis- 
trate did not correctly appreciate the evidence, 
and ordered a further enquiry, held, that the 
District Magistrate had jurisdiction to pass the 
order. 6 M.L.T. 157. 

(17J — Crim. Pro. Code (1898), s$. 157, 159, 
476 — Police report after investigatioi that an 
offence has been commiUed—Fnrther enquiry of 
Magistrate — Order for prosecution of toitnesses 
examined in the Magistrate's enquiry —Penal 
Code, s. 193. — Where a Deputy Magistrate held 
a magisterial enquiry into a case, after the 
police had made an investigation at the direc- 
tion of the District Magistrate, and subsequently 
ordered the prosecution for perjury of the wit- 
nesses examined before him. held, that the en- 
quiry held by the Deputy Magistrate was with- 
out legal sanction, and that the orders for 
prosecution were consequently without jurisdic- 
tion. 6 A.L.J. 963. 

(18) — Case referred to secotid class Magis- 
trate by District Magistrate — Power of Sub- 
Divisional Magistrate to withdrau) case — Fur- 
ther enquiry— Crim. Pro. Code (1882), s. 437 . — 

A Sub-Divisional Magistrate c.annot properly 
withdraw a case specifically referred to by his 
fiuperior, the District Magistrate, nor can the 
latter properly insist on repeated further en- 
quiries without fresh evidence. Rat. Un. Or. 
C. 315 = Gr. Rg. 1 of 1887. 

(19) — Power of District Magistrate to order 

further enquiry —"Accused" and "discharged," 
meaning of — Crim. Pro. Code (1898), ss. 437, 
119 — terms of s. 437 of the Code are suffi- 
ciently wide to enable a District Magistrate to 
order a further enquiry into the case of a per- 
son discharged under s. 119 of the Code, and 
there is no sufficient ground for holding that 
they apply, in the case of a discharge, only to 
a discharge from the charge of an offence. An 
accused person is a person over whom a crimi- 
nal Court is exercising jurisdiction. 2 L.B.R. 
80. (4 C.L.R. 452, 16 B. 661. 23 C. 493, 21 

A. 107, 24 A. 148, 24 C. 395. i?.) 

(20) — Crim. Pro. Code (1898), s. 437 — Dis- 
trict Magistrate ordering further enquiry — 
Direction to record evidence and to return the 
record to the District Magistrate — Legality of ' 
the order. — A District Magistrate, revising a | 
case under s. 437 of the Crim. Pro. Code, has i 
no power to direct the trying Magistrate to 
simply take down the evidence, and return the 
records to him. A prosecution lawfully revived 
must be dealt with in accordance with law. in 
the same way in which a prosecution originally 
instituted is dealt with. 4 L.B.R. 42 — 6 Cr L. 
d. 279. 

(21) — Crim. Pro. Code (Act V of 1898), 
ss. 253 (2) and 437 — Discharge of accused by 
District Magistrate without giving complainant 
opportunity to substayUiate charge — Further en- 
•quiry by Sessions Judge. — The accused were 
chalanned for the offence of mischief by fire 
^der 8. 486, Penal Code, to the District 
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Jfagistrate, who, without calling upon the 
complainant or his witnesses or the accused to 
appear, and only on reading the chalan, passed 
an order discharging the accused under s. 253 
(2), Crim. Pro. Code. The complainant was 
not informed of the order of discharge till after 
a very long time. On his being informed, he 
made an application for revision to the Se.ssions 
Judge, which was dismissed on the ground that, 
after so long a delay, it would be inexpedient 
to re-open the case. Sefd. that the orders of 
the District Magistrate and the Sessions Judge 
were contrary to law. 68 P.L.R. 1902. 

(22) — 1.P.C.S.379, Crim. Pro. Code (1898), 
s. 437 — Discharge by Magistrate in a case of 
^l^eft— Further enquiry by Sessions Judge— 
Uev^xon. — Where a Magistrate, in a case under 
s. 3<9, Indian Penal Code, after recording all 
the evidence, discharged the accused, and the 
Sessions Judge ordered further enquiry under 
s. 437. Crim. Pro. Code, the Chief Court, on 
revision, set aside the order of the Sessions 
Judge with the observation that the accused 
was tried fully and carofullv, and, for all 
practic.al purposes, acquitted. ‘He was techni- 
cally “ discb.arged,” but the enquirv was 
complete. P.L R. 1900 31 Cr. 

(23) — Crim. Pro. Code (1898), s. 437. — "Fur- 
ther enquiry," power of District Magistrate to 
direct-' Retrial.'~\\\ that a District Magistrate 
can do under s. 437, of the Code, is to order a 
‘ further enquiry’ and not a ‘retrial’. The use 
of the word ‘ retrial ’ may probably prejudice 
the accused with a subordinate Court. 11 P L 
R. 1905. 

(24) — Criw. Pro. Code (1898), s. 437 — Dis- 

charge by District Magistrate empowered under 
s. 30 — Potver of Sessions Judge to order further 
enquiry. -Where a District Magistrate em- 
powered under s. 30. Crim. Pro. Code, discharged 
an accused person, the Sessions Judge was 
held to bo competent to order a further cnouirv 
15 P.R. 1904 Cr. ^ 

(25) — Crtm. Pro. Code (1898), s, 437— Juris- 
diction of District Magistrate to make further 
enquiry into the case of an accused discharged 
by him— Committal to Sessions Court-Sessions 
Judge's order discharging the accused and hold- 

zng the District Magistrate's order to be illegal 

Validity.— When a District Rlagistrate has dis- 
missed a complaint against an accused person 
under s. 203, Crim. Pro. Code, or has passed an 
order of discharge, he is empowered by s, 437 to 
direct a further enquiry into the case when, in 
the interests of justice, it is necessary to do so. 
Where the District Magistrate directed further 
enquiry into the case of the accused after he 
had discharged him, and the accused was com- 
mitted to the Court of Session and the Ses- 
sions Judge, bolding that the order of the Dis- 
trict Magistrate was ultra mres, discharged 
the accused, held, that the order of the Ses- 
sions Judge was not justified under the provi- 
sions of 8. 215 of the Crim. Pro. Code and the 
District Magistrate was competent to order a 
further enquiry. SO P.L.R. 1902 = 9 PR 
1902 Gf. 
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(26) — Crim. Pro. Code (1898) ss. 119, 209, 
253, 259, 437— Order of 'discharge under s. 119 ' 
•—Jurisdiction of District Magistrate to direct 
‘further enquiry ’ under s. 437 — Scope and ap- 
plicability of s. 437 Discharge'— Meaning.— 
Where a Magistrate, after hearing the evidence 
adduced on behalf of an accused person, ‘ dis- 
charges ’ him under s. 119, Crim. Pro. Code. 
held, that a District Magistrate has no jurisdic- 
tion to order further enquiry under s. 437 of the 
Code. S. 437, Crim. Pro. Code, undoubtedly 
applies to disposals under ss. 253 and 259 and 
possibly to a disposal under s. 209 also. But 
the discharge under s. 119 is a different matter. 
The jurisdiction given by s. 437 should not be 
applied to cases under Ch. VIIT, at any rate, 
where before making an order under s. 119, the 
Magistrate has called on the person, into whose 
conduct theinquiry is made, to establish his 
defence. The term ‘ discharge’ may have two 
meanings and s. 119 indicates that its meaning 
in that section is non-technical. The ‘discharge’ 
of s. 119 is merely ‘a permission to depart.’ 

6 M.L.T. 133. 

(27) — CriT7i. Pro. Code {1882), s. 437— Dis- 
trict Magistrate — FurOier enquiry — Jurisdic- 
tion. — It is competent to a District Magistrate, 
under s. 437 of the Crim. Pro. Code, to order 
further enquiry in a case, though he may have 
declined to do so on a previous occasion in the 
same matter. Rat. Ud. Cr. C. 522 = Cr. Rg. 
17— 9— 1890 = Cr. Rg. 48 of 1890. 

(28) — Criin. Pro. Code {1882), ss. 435, 437 
Potver of District Magistrate to direct further 
enquiry in a case of acquittal by a first-class 
Magistrate.— k first-class Magistrate is not 
“inferior ” to a District Magistrate, within the 
meaning of s. 435, Crim. Pro. Code ; and hence 
the latter is not competent to call for the re- 
cord of a case from the former or to direct 
further enquiry to be held when the former has 
discharged an accused person. 7 A. 134. ;,Dis5., 
12 C. 473, F.B.] 

(29) — Crim. Pro. Code {1698), s. 437— Impro- 

per discharge of accused — Power of District 
Magistrate to order further enquiry— Further 
enquiry, meaning of. — In cases of improper 
discharge by inferior CourtSt the power of the 
District Magistrate is co-extensive with the 
power of the High Court* He should not refer 
the case to the High Court, merely because he 
doubts the legality of the order of discharge. 
The expression “further enquiry” in the 
above section of the Code does not imply that 
additional evidence must be forthcoming. 14 
C.P.L.R.161. (15 C.603, lOB. 131, 9A.52. 

14 M. 334, B.). 

(30) — Further enquiry, power of District 

Magistrate, to direct — Crim. Pro, Code {1882), 
s. 437, — A District Magistrate is not competent 
to direct, under s. 437 of the Crim. Pro. (^e, 
a further enquiry to be made by a subordinate 
Magistrate, into a matter finally disposed of 
by an order discharging the accused, by a first 
class Magistrate. 10 C. 268. [F., 10 G. 551, 

7 A. 184 = 4 A.W.N. 286 ; OverruledMQ C. 473, 
F.B.; Diss., 8 M. 18,F.B,=2 Weir 540, 9 B. 
100 ] . 
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{31)— Crim. Pro. Code {1898), s. 437— Further 
enquiry in case of discharge cf accused person on 
the ground of matter in dispute being of a civil 
nature. — The District Magistrate is not autho- 
rised to order further enquiry under s. 437, in 
a case where the lower Court has found that? 
the essence of the matter was in reality one to- 
be fought out in a Civil Court. 1 Bom. L.R. 
852. 

(32) — Crim. Pro. Code {1898), ss. 202, 203- 
and 437 — Dismissal of complaint — Further 
vnqviry ordered without notice to accused— 
— Notice to accused, if necessary, — The Magis- 
trate before whom a complaint was laid, after 
issuing notice to the accused, dismissed it under 
8. 203 of the Code of Criminal Procedure. The- 
District Magistrate, however, ordered further 
enquiry, but issued no notice to the .accused' 
to show cause. The case was made over to- 
another Magistrate for further enquiry. Held, 
that no notice was necessary, the proceedings- 
having reached no further stage than they did. 
It is impossible to lay down a general^ rule 
that in every case the Magistrate exercises a* 
wrong discretion, if he orders further enquiry 
without notice being sent to the accused. The 
saferand more convenient course is to send such 
notice. 5 A.L.J. 74 = A.W.N. 1908, 43 = 7Cr. 
L.J. 167. 

(33) — S. 437, Crim. Pro. Code. 1898, does 
not require the issue of notice to the person 
discharged as a condition precedent to further- 
enquiry. 3 Bom. L.R. 703. [B., 6 Bom. L.R« 
856]. 

(34) — The Crim. Pro. Code does not expressly 
require that notice to an accused person is 
necessary before an order under s. 437 can- 
be passed ; but as a matter of discretion, 
it is proper that such notice should be given, 
especially, where further enquiry directed is for 
the purpose of reconsidering the evidence 
already given. 5 Bom. L.R. 877. 

(35) — Notice should be given to the accused 
before passing an order for further enquiry 
under s. 437, Crim. Pro. Code, 1882, 2* 
C.WN. 196. 

(36) — Although no notice to an accused per- 

son is necessary before ordering a further in- 
quiry, under a. 437, Crim. Pro. Code, 1882, 
yet a Court would not be exercising a proper 
discretion, if it does not give the accused an 
opportunity, by service of a notice, to 8“®^ 
cause against such an order being made, a- 
C.W.N. 249. [F., 13 C.P.L.R. 189] . 

(37) — The power conferred by s. 437, Crim- 
Pro. Code, 1898, to direct a further enquiry 
should be used sparingly and with great cau- 
tion. Though it is not illegal to make an 
order under the section without notice to the 
accused, it is always desirable that 
should be given. 11 C.W.H. 173 = 8 ®*-'^**' 1, 

[B., 31 M. 133 = 3 M.L.T. 230=18 M.L.J.67J. 

(38) — Before passing an order for 
enquiry under s. 437, Cirm. Pro. Code, low,, 
it u ordinarily propqr, though not legally! 
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ooecessarj', that the accused should be called 
upon to show cause why such order should not 
be made. 2 P.R. 1901 Cr.=32 P.L.R. 1901. 

(39)— Crn». Pro. Code US98), s. 437— Order 
of District Magistrate, direetbuj further enquiry 
iDithout notice to accused — Order giving no 
reasons Effect of. — Held, that, though it is 
as a matter of law, obligatory on the 
District Magistrate to issue a notice upon the 
accused before directing a further enquiry 
under s. 437, Grim. Pro. Code, such notice 
•should, ordinarily, in the exorcise of a wise 
discretion, be issued, before any order pre- 
judicial to him is passed. Held, also, that, 
though it is not desirable that the District 
Magistrate should make a detailed examination 
of the evidence or give elaborate reasons for 
ordering a further enquiry, yet it is desirable 
that he should give sufficient reasons to show 
that the order is a proper one. 3 S.L.R. 7Cr. 
= 9 Cr. L.J. 446 — 1 Ind. Cas. 938. 

(40)— Cri7». Pro. Code, s. 437— Power of 
Sessions Judge in revision — Further enquiry — 
Reasons for ordering further enquiry. — A case 
came before a Township Magistrate. He dis- 
charged the accused, after recording the evi- 
dence and examining the accused, under s. 209 
of the Grim. Pro. Code. On a petition by 
complainant to the Sessions Judge, ho directed 
the District Magistrate, by himself or by a 
fipecial power Magistrate subordinate to him to 
hold further enquiry. The accused was convict- 
ed by a senior ^lagislrato. On bis appeal, it 
Was contended for the accused that the Ses- 
sions Judge’s order was bad, because it directed 
the further enquiry to be made by a Magistrate 
other than the one, who discharged the accused, 
and because the Sessions Judge did not give 
xeasons. Held, that the Sessions Judge’s order 
was a legal and proper one and the words “ I 
have translated and considered the whole of 
the evidence on the record, and the conclusion 
to which I have come is that there must bo 
lurther inquiry contained ample reasons for 
the order. 4 L.B.R. 233 = 7 Cr. L.J. 493. 

(41) — Crim. Pro. Code {1898), ss. it02, 203, 
d37 and 439 — Notice — Dismissal of complaint — 
Order of further enquiry without notice to the 
accused. — Held, that no notice to the accused 
person is necessary whore the Court of revision 
opting under s. 437, Grim. Pro. Gode, 1898, 
directs further enquiry to be made into any 
complaint which h.as been dismissed under 
fi. 203 or sub-8. 3 of s. 204 of the said Code. 

P.W.R. 1908 Cp.= 7 Cr. L.J. 347. 

(42) — Improper discharge of accused — Refer- 
to High Court — Notice to accused not 

absolutely necessary — Crim. Pro. Code {1898), 
457. — In cases of improper discharge, 
^en there is really no further enquiry 
that can be properly directed, the proper course 
18 to refer the matter to the High Court, in 
^ses in which further enquiry of any kind can 
w ordered, a reference to the High Court would 
w unnecessary. The service of a notice to 
chow cause is not absolutely necessary in point 
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of law, but it is a general principle that an 
I order to the prejudice of an accused person shall 
j not be made without his having an oppor- 
: tunity of contesting it, and a Magistrate, who 
neglects to give such notice or opportunity, 
does not exorcise a proper discretion. 1 L.B.R. 
100. (1 L.B.R. 9, Commented on). [Overruled 
by 3 L.B.R. 97J. 

(43) — Cri m.Pro.Code{1898 ) , ss. 203. 437— Order 
for further enquiry without notice to the accused 
—“Construction of order for further enquiry. 

No order should be passed against an accused 
person without his getting an opportunity of 
being heard. On a rule issued only upon the 
District Magistrate to show cause why further 
enquiry should not be directed into a complaint 
against the accused, which had been dismiss- 
ed under s. 203, the accused is entitled 
to be heard. [Diss., 5 A. L.J. 74=A.W.N. 
1908, 45=7 Gr. L.J. 157.] Where, on the 
dismissal of the complaints of two rival parties 
under s. 20-3, Grim. Pro. Gode. the Sessions 
Judge, on the application of both parties under 
s. 437, Grim. Pro. Gode, ordered that further 
enquiry should be held in both the cases and 
directed that, if one of them be found false, 
the other case should be tried, /icW, that the Ses- 
sions Judge’s order contemplated that the cases 
should be decided after a regular trial, and not 
dealt with under s. 203, Grim. Pro. Gode. 11 
C.W.N. 316 = 5 Cr. L.J. 112. 

(44) — Crim. Pro. Code {1898), s. 437— Further 
enquiry, after discharge of accused person — 
Notice to the acciised person, whether necessary 
— Reasons for the order for further enquiry.— 

As a matter of law, it is not obligatory on a 
District Magistrate to serve a notice on the 
accused person, before ordering a re-trial under 
S.437, Crim.Pro-Godo, 1898, but, according to the 
general principles of criminal jurisdiction, no 
order prejudically affecting the accused person 
should be passed without givinghim an opportu- 
nity of being heard. Itisnot ordinarily desirable 
that a District Magistrate, in ordering a further 
enquiry, under s. 437 of the Code, should make a 
detailed examination of the evidence and give 
elaborate reasons, because that might pre- 
judice the trial afterwards ; but it is 
desirable that he should give enough in the 
shape of reasons to show that his order is 
proper. 32 C. 1090. 

(45) — Crim. Pro. Code {1898), s. 437 — Order 
of discharge — Powers of Sessions Judge to 
order further enquiry — Proper groutuls for — 
Interference by High Court. — Where an order 
by a Magistrate is an order of discharge in sub- 
stance, though not in form, it is open to a 
Sessions Judge, upon a motion being made to 
him by the complainant, to make an order for 
further enquiry. Where the order of the Ses- 
sions Judge for further enquiry does not state 
any proper grounds, it is liable to be set aside 
by the High Court. 8 C.W.N. 456. (D.. 4 
L.B.R. 233] . 

(46) — Crim. Pro. Code {1898), s. 437— Fur^ 
th^ enquiry — Grounds for ordering — Perusal 
of evidence — Statement of reasons. — It is the 
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Further Enquiry — continued. 

duty of the Judge, before directing a farther 
enquiry against a person who has been . dis- 
charged. to peruse the evidence and state the 
grounds which induce him to make the order. 

13 C.W.N. 76 = 9 Cr.L.J. 303. 

(47)— Grim. Pro. Code {J882), s. i37-~Order 
for fttrther enquiry^Notice, omissicm to give— ; 
Effect— Order refusing further enquiry — 
Power of successor to direct further enquiry.— 
The omission to give notice to the accused, 
before ordering a further enquiry is fatal to the 
validity of the order. [iS., U.B.R. (1897 
1900), 100 Or.] Where a District Magistrate 
has refused to direct a further enquiry, it is 
not competent to a successor in office, in the 
face of his predecessor’s order, to direct a fur- 
ther enquir)’. In such a case, the Sessions 
Judge is the proper officer to do so. 4 C.W. 
N. 100. 

(48)— Grim. Pro. Code (1898), s. 437— Order 
for further enquiry by Sessions Judge wiUu>ut 
giving notice to the accused— Validity— Omission 
to give notice, effectof— Revision by High Court. 
— An order for the further enquiry by a Sessions 
Judge made on the application by the com- 
plainant without giving notice to the accused 
so as to give him an opportunity of showing 
cause why an order to his prejudice should not 
be made, is an improper order, although it 
may not be an illegal order. It is clearly com- 
petent to the High Court to revise such an 
order. It cannot bo laid down , as a general 
proposition, that the omission to give notice 
has in itself rendered an order under the section 
bad. But in a case which presented no diffi- 
culty in connection with giving notice and in 
which there was no reason why the general 
rule should not be followed, the High Court 
will set aside the order, if made without notice. 
26 M. 41 = 2 Weir 564. [R., 2 Weir 692]. 

(49)— Grim. Pro. Code (1898), ss. 202, 203, 
437 and 439— Dismissal of complaint by Presi- 
dency Magistrate — Power of High Court to 
direct further enquiry — Charter Act, s. 15.— 
The powers of the High Court, under s. 203, to 
interfere with orders of a Presidency Magistrate, 
are limited. Where a Presidency Magistrate dis- 
misses a complaint under s. 203, the High Court 
cannot direct a further enquiry under s. 437, 
nor can they interfere under s. 439, although 
the order of the Magistrate, dismissing the 
complaint, might net be quite proper. They 
can only act under s. 15 of the Charter Act, but 
the question of propriety or impropriety of the 
order does not strictly come withiu the autho- 
rity vested by s. 15 of the Charter Act. 33 C. 
1282 = 5 Cr.L.J. 83. [P., 6 C.L J. 705]. 

(50) — Grim. Pro. Code (1698), ss. 435, 439 — 
Presidency Magistrate — Discharge, order of— 
Interference in revision, by High Court. — The 
High Court has power^under.s. 439 of the Code 
to order a. further inquiry in a case, in which a 
Presidency Magistrate has discharged an ac- 
cused person. 13 C.W.N. 1221. 

(51) — Grim, PfO. Code (1872), ss. 147, 298 
Di^issal of complaint — Further enquiry. 


FortheP Enquiry — continued. 

When a complaint is dismissed under s. 147 of 
Grim. Pro. Code, it is competent to the District 
Magistrate, under s. 298, to order further en- 
quiry and refer the case to the same or some 
other Magistrate subordinate to him under 
s. 147. Rat. Un, Cr. C. 89. 

(52)— Grim. Pro. Code (1898), ss. 203 and 437 
— Dismissal of complaint under s. 203 — Order 
for further enquiry— Service of notice, whether 
necessary . — It is not necessary that a notice 
should be issued before an order can be proper- 
ly passed under s. 437 directing further enquiry 
into a matter which has terminated in a sum- 
mary order of dismissal of complaint under 
s. 203, in the absence of any person except the 
complainant. Where, on a complaint made 
against certain persons, the Magistrate pro- 
ceeded against only one of them and con- 
victed him under s. 404, and subsequently 
the complainant appeared before the Magis- 
trate and asked that process might issue against 
the others which was refused by the Magistrate, 
held, tbat the order was to all intents and pur- 
poses an order under s. 203, and the Sessions 
Judge was, therefore, competent to consider 
under s. 437 and no notice was necessary to 
the parties before the Sessions Judge could act. 
29 c. 457 = 6 C.W.N. 638. 


(53) — Crim. Pro. Code, ss. 253 and 437— Dis- 
charge of accused after full enquiry — Powers 
of appellate Court to direct further enquiry. 
An accused person discharged after full 
by a competent Court is entitled to the tenen 
of that discharge, unless some further evidence 
is disclosed. The law allows a further enquiry , 
only when there has not been a full 
and where further evidence is disclosed. 
a Deputy Magistrate discharged the 
under s. 253, after full enquiry, held that tne 
Sessions Judge would not be competent to orae^ 
a further enquiry, on the ground that the evi- 
dence recorded was sufficient for the convic- 
tion of the accused, unless some further e^- 
dence was disclosed. 10 C. 1027. [F-, G. o , 
SM.336; R., L.B.R. (1893-1900). m l^P- 
L.R. 31 Cr, ; Diss., 10 B. 131, 6A.W.N, 281 

A. 52. F.B.] 


(54)— Grim. Pro. Code (1882), s. ^37—^- 

\her enquiry— Power of Sessions Judge to in^ 
fere with order passed by District Magistra . 
Both the District Magistrate and the 
Judge are competent, under a. 437, to or ■ 
further enquiry, but when a further enq *7 
has been refused by one of these office 
should not be order^ by the other ; if the 
sons Judge is of opinion that the order 
District Magistrate was wrong, it is op^ 
him to refer the matter to the High Conr^ 
he has no jurisdiction himself to revie 
order made by the District Mapstrate 
the section. 22 C. 573. [R., 4 - 


(55)-Crim. Pro. Code {1S98). «. 

369, 403 and 437 — Discharge of 

in warrant case— Power of Mag%st^te »^^ 

issue warrant upon accused *« respect oj 
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Further Enquiry — continued, 

offence — Order jor further enquin/, whether 
neeessart/. — Held by the Full Bench (Ghose, J. 
dissenting). — A Magistrate in a warrant case, 
having passed an order of discharge, iscompetent 
to take fresh proceedings and issue process 
against the accused in respect of the same 
offence without an order for further enquiry 
under s. 437. Per Ghose, J. — The Legislature 
intended that an order of discharge, when once 
made by a Magistrate, can only be altered and 
the prosecution revived, by an order of a superior 
Court But, in the present case, the order of 
discharge was no bar to the revival of the same 
complaint as it did not amount to a judgment 
within the 'meaning of ss. 3G7 or 369, there 
having been no judicial investigation by the 
Magistrate into the merits of the complaint. 
29 C. 726 = 6 C.W.N. 633, F.B. [F.. 1 N.L.R. 

18, 2 Weir 326-A = 28 M. 310, 16 M.L.J. 79 

= 1 M.L.T. 31 ; = 29 126 ; i?.. *2 L.B.R. 27, 

6 O.C. 262, U.B.R. 1904, 2nd Qr., Crim. Fro., 

19, A.W.N. 1906, 245 = 29 A. 7=3A.L.J. 
662, U.B.R. 1906, 2nd Qr.. Crim. Pro., 49, 
9 Bom. L.R. 250; Diss., 2 Weir 247-A = 28 M. 
2653. 

• (56) — Crii7i. Pro. Code (1S06), s. 43? — Further 
enquiry — Poteer of Magistrate to direct further 
enquiry into offences fonumg compone^it parts 
of an offence of tvhich accused was acquitted . — 
Where the petitioner was charged with being a 
member of an unlawful assembly with the 
common object of assaulting the complainant 
and with having ti.^saulted the (romplainant in 
prosecution of that common object, and, after 
trial professedly under s. 147, I.P.C., was 
acquitted, held, that he cannot be re-tried for 
an offence under s. 323, I.P.C. . until the order 
of acquittal had been set aside ; nor could an 
order for further enquiry in regard to an offence 
under s. 342, I.P.C., be made inasmuch as the 
whole occurrence had already formed the 
subject of a trial which bad resulted in an 
acquittal. 5 C.W.N. 72. 

(57) — Crim. Pro. Code (1898), $s. HOH, 203, 422 
— Order for further enquiry, refusal of, by the 
High Court — Subsequent ai der by the Sessions 
Judge on fresh materials — Propi'iety of . — A 
refusal by the High Court to order for further 
enquiry is no b.ar to tho Sessions Judge’s Order 
for further enquiry, if fresh evidence has been 
brought to light and the order of the Sessions 
Judge is made upon materials totally different 
from that which were before the High Court. 

7 C.W.N. 80. 

(58) — Crim. Pro. Code (1882), ss. 430 and 437 
— Further enquiry — Poxcer of District Magis- 
trate to suggest a committal to Sessions. — Under 
8, 437, Crim. Pro. Codo, tho District Magistrate 
has power to make further enquiry himself or 
to direct the Sub-Magistrate to make further 
enquiry, but, if he chooses the latter course 
he 'has no legal authority to fetter the Sub- 
Magistrate in the exercise of his judicial discre- 
tion and to suggest a committal to the Sessions. 
i8 M. 39 = 2 Weir 542. [R.. 3 M.L.T. 280 = 81 
M. 183 = 7 Or. L. J. 267 = 18 M. L, J. 67] . 


Further Enquiry — continued. 

(59)— Crim. Pro. Code (1898), s. 437— Person 
called upon to furnish security under s. 107, and 
discharged under s. 119, if an accused person— 
Order for jurther enquiry. — A person discharged 
under s. 119, Crim. Pro. Code, is an .accused 
person within the meaning of s. 437, Crim. 
Pro. Code. Therefore, an order for further 
enquiry Ciin be made in the case of a person 
called upon to furnish security, aud discharged 
by the Magistrate under s. 119, Crim. Pro. 
Code. 33 P.R. 1905 Cr = 149 P.L.R. 1903. 
(20 C. 729, 24 C. 395, D.) 

(GO) — The person proceeded against under 
Ch. VIII, Crim. Pro. Code, is not an 
accused person within the meaning of s. 437. 
Therefore, s. 437 does not authorise an order for 
further enquiry to bo made in a case under 
s. 107, Crim. Pro. Code, in which the person 
proceeded .against has been discharged under 
8. 119. 42 P.R. 1905 Cr. (27 C. 662, F. ; 21 A. 
107, not F.). 

(61) — Practice and procedure of Chief Court 
in admitting applications for — Crim. Pro. Code, 
s. 43? — Concurrent pou'ers of Sessions Judge and 
District Magistrate under. — The power confer- 
red by s. 437 of the Crim. Pro. Code to order 
further enquiry into the case of an .iccused per- 
son who has been discharged is exercised by tho 
Sessions Judge and District Magistrate con- 
currently with the Chief Court. Tlie general 
rule of practice is that tho Chief Court will not 
interfere, when there are other remedies avail- 
able, until those remedies have been exhausted. 
When there is really no further enquiry that can 
properly be directed, bub wlien what was sought 
was a reconsideration of the evidence on the 
record, the proper course was for the Sessions 
Judge or Magistrate to refer the matter to tho 
High Court. In such a case tho proper course 
for a person aggrieved .s to bring his application 
directly to the Chief Court. Where further 
enquiry is desired, the Court will not ordinarily 
admit applications for tho exercise of the power 
conferred by that section, unless the applicant 
has, in the first instance, moved the Sessions 
Judge or District Magistrate. 2 L.B.R. 306. 

(2 L.B.R. 165, 1 L.B.R. JOO and 311, R). 

(62) — Crim. Pro. Code (1872), ss.52J, 528 — 
Penal Code, s. 188. — Where a Magistrate, who 
had made an order under s. 521, Crim. Pro. 
Code, 1872, su bsequontly directed further enquiry 
to be made, it was held that ho must be con- 
sidered to have abandoned his proceedings under 
s. 528, and that be should have proceeded 
under s. 528 instead of finding the party 
charged under s. 188 of the Penal Code. 21 
W.R. Cf. 86. 

See BOM. ACT IV OF 1887, ss. G, 7 and 11, 

1 S.L.R. 67 Cr,=8 0r. L.J. 185. 

See CoMaiiTMENT TO Sessions Court, 

4 M.H.C. App. 30. 

See COMPLAINT, 4 C.W.N. 242, 11 O.C. 261. 

See CRIM. Pro. Code (1S98), ss. 209,436, 

24 M. 136 = 2 Weir 644. 
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Farther Enquiry — concluded. 

See Grim. Pro. CODE (1898), s. 428, 5 A. 
217. 

• — District Magistrate’s powers to direct — See 
DISTRICT MAGISTRATE, L.B.R. (1893—1900), 
135. 

— Discharge of accused — Further enquiry, 
whether includes, charge and trial. See 

False Evidence, l L.B.R. lOl. 

See High Court, Jurisdiction of, 26 C. 
74G = 3 C.W.N. 598. 

See High Court, 'Superintendence 
AND Powers op, 5 M.L.T. 233, P.B. = 9 Cr. 
L.J. 192 = 19 M.L.J. 157 = 32 M. 220 = 1 Ind. 
Gas. 228. 

— Power of District Magistrate to order — 
See Magistrate, Jurisdiction of, 18 C. 
75. 

See Magistrate Jurisdiction of, lOC. 
551. 

See NOIICE, 6 A. 367. 

See Nuisance under Grim. Pro. Code, 
24 C. 395 = 1 C.W.N. 217. 

See Sanction to prosecute, 12 C.W.N. 
822 = 8 C.L.J. 73 = 8 Cr. L. J. 51. 

See Security for good behaviour, 33 
C. 8 = 3 Cr. L.J. 243, 21 A. 107. 

See Sessions Judge, Jurisdictionof, 3 
N.W.P. 90. 

Gambling. 

See Betting. 

See Cock-fighting. 

See Gaming. 

(1) — Qamxng defined. — Gaming or Gambling 
is defined by Wharton in his Law Lexicon as 
the “ art or practice of playing and following 
up any game, particularly those of chance.” 

A game is defined by Johnson ns “sport of 
any kind — a single match at play — a solemn 
contest and by the Imperial Dictionary ” to 
game” is defined — “ to use cardsidice, billiards, 
or other instruments, according to certain rules, 
with a view to win money or other things 
waged upon the issue of the contest.” Thus 
both lexicographers make a contest an essential 
element, and an active participation of certain 
persons is also necessary. A bet cannot, for 
the purposes of the Criminal Law be treated 
as a game. Under the Indian law, mere bett- 
ing is not punishable. 13 B. 681. {Doubted. 
SI 0. 642, 8 C.W.N. 458]. 

(2) — Penal Code^ s. 294-A — Gambling whe- 
ther prohibited in mofussil — Money Imt for 
gambling, whether recoverable. — Except by 
s. 294-A, which refem to lotteries, gambling is 
not prohibited by law in the mofussil of this 
Presidency. Money given for the purpose of 
gambling is, therefore, recoverable. 7 M. 301. 
[R., 9 C.P.L.R. 17, L.B.R. (1893-1900), 60, 
U.B.R. (1897—1901), 322]. 


Gambling — continued. 

(3) — Penal Code, ss. 141 and 143 — Assembly 
for the purpose of gambling. — Persons assem- 
bling for the purpose of gambling are not mem- 
bers of an unlawful assembly. 1 Weip 03. 

(4) — Cards playing in private house. — Play- 
ing cards in a private house is not an offence 
punishable by law. L.B.R. (1872— 1892), 67, 
89. 

(5) — Allowing gambling in one's house and 
lending money to gamble, if ofience. — It is not 
per se an offence for any man to allow gam- 
bling to be carried on in his house, whether 
openly or secretly, or even to lend money to 
people to gamble in his house. U.B.R. (1897— 
1901), Yol. I, 224. 

{^)~Qambling Act {IV of 2887), ss. 4, 5, 6, 7 
— Presumptionunder $. 7— Evidence Act, ss. 11 
and 54 — Held by Chandavarkar and Aston, 
JJ. {Jacob, J., dissenting), that the presump- 
tion created by s. 7 at Bombay Act, IV of 1887, 
can be applied to cases falling under s. 5 as well 
as to those failing under s. 4 of the Act. 
Where a long interval elapses between the issue 
of a warrant under s. 6 and its execution, the 
applicability of s. 7 of the Act is not by that 
alone taken away. Held by Jacob, J., dissent- 
ing The presumption created by s. 7 is 
suJfficient for the purposes of s. 7. It is also 
' sufficient for the purposes of s. 4 (a) so far as 
regards the fact that the house, etc., is so used, 
but it is not alone sufficient for the purpose 
of showing that the house was so kept or used 
by any specific person . Per Chandavarkar and 
Aston, JJ. (Jacob, J., dissenting): — In a trial 
for the offence of keeping a common gaming 
house under s. 4, evidence that the accused 
had been previously convicted of the same 
offence is admissible to show guilty knowledge 
or intention. Per Jacob, J., dissenting : — In a 
trial for an offence under s. 4 (a) the evidence 
that the accused was previously convicted of a 
similar offence cannot be let in either under 
s. 54 or under s. 11 of the Evidence Act. 28 B. 

129 = 8 Bom. L.R. 805. 

(7) — Lottery tickets, instruments of gaming 
Act III of 1867, ss. 1 and 4.- -Lottery tickets, hy 
reference to which it is to be decided whether 
the bolder or purchaser wins the whole, or 
any part, of any stakes, are instruments of 
gaming within the first and fourth sections of 
Act HI of 1867, and they are instruments of 
gaming of a nature similar to cards. 12 W.R. 

Cr. 34. 

(8i — Gambling Act, Illof 1667, s. 6— Finding 
of emeries in a house’^Common gaming house- 
— The mere finding of cowries in a house would 
not raise the presumption that the house was 
used as a common gaming house ; but evidence 
that cowries were used in a particular house as 
a means whereby to carry on gaming would 
bring the house within s. 6 of the Act. It 
entirely depends upon the nse to which cow- 
ries are put. If they are used for the pur- 
poses of gaming, as th4y frequently are in this 
country, they are, when they are shown to be 
so used, as much instruments of gaming ae 
dice. A.W.K. 1897, 117. 
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Oambling — coacludcd. 

(9)—Oambling Act, 111 of 1867, s. S^Oioner 
of house also a gambler — Effect.— TDxe fact that 
the owner of a house is also one of the gam- 
blers is no reason why he should not be regarded 
as keeping a “common gambling house” 
within the meaning of s. 3 of Act III of 1867. 
A.W.N. 1905, 106(N) = 27 A. 568 (N). [/<., 27 
A. 667 = A.W.N, 1905, lOGJ. 

{10)— Gambling Act, III of 1867, ss. 3, 6 — 
Search-warrant — Misdescription of house — 
Effect* — k search warrant issued under Act III 
of 1867 described the house by its correct 
number, but as being in a wrong mohalla ad- 
joining the one in which it was really situated. 
There was evidence that the house searched 
was the house about which information had 
been received. Held that the misdescription 
•did not vitiate the warrant so as to prevent the 
presumption referred to in s. 6 of the Act being 
.applied to the case. A.W.N. 1905, 105 = 2 Cr. 
li.J. 243. 

(11) — Act, III of 1867, s. 13 — 
Gambling — Chabutra of private house — Public 
place, — The chabutra of a private house is not 
a public street, place, or thoroughfare. A.W. 
N. 1887, 75. 

(12) — Application of — Seizure of mo7iey found 
■dn person of gambler.— The Gambling Act of 
1867 does not draw a distinction between 
moneys found on the person of the gambler 
and those found in the gaming house. 7 A.L. 
J. 404. 

(13) — Gambling Act, III of 1867, s, 13 — 
Public place— ^Meaning. — Gambling in a part 
of a grove distant from the foot-path passing 
through it and commonly used as a public 
way, is not gambling in a public place within 
the meaning of s. 13 of Act III of 1867. A.W. 
N. 1904. 92. 

{14)— All gambling not illegal — Burma Gam- 
bling Act,s.l7. — The fact that all gambling is not 
illegal must not be lost sight of in proceedings 
under 8. 17, Burma Gambling Act, under which 
the essential condition is that the accused 
•earns his livelihood wholly or in part by 
unlawful gambling. 1 L.B.R. 71. (23 C. 621, 

-P.) 

See ACT III OF 1867, 2 N.W.P. 289, 2 
N.W.P. 476, 8 N.W.P. 1. 3 N.W.P, 134. 18 
A. 23, 19 A. 311 = 17 A.W.N. 117, 12 W.R. 
•Or. 34, e C.P.L.R. 17 Or., L.B.R. (1872— 
1892>, 165. 

See Ben. Act II op 1867, 21 W.R. Or. 
^8, 4 0. 669, 4 O. 710, 26 C. 432. 

— In arrack shop — See SlAD. ACT I OF 1886,- 
:fl. 64, 1 Weir 647. 

See Grim. Pro. Code, s. 109, L.B.R. (1872 
— 1892), 246. 

See PenaIj Code, ss. 109, 290, 14 M. 364 = 

1 Weir 241. 

See Penad Code, s. 290, 1 Weir 240, 1 
'Weir 289, 1 Weir 242, L.B.R. (1872—1892), 
479. ' 


Gambling Acts. 

See ACT ni OF 1867. 

See Ben. Act II of 1667. 

See Bom. Act III op 1866. 

See Bom. act IV of 1887. 

See Bom. Act I op 1890. 

See Bur. act XVI OF 1834. 

! See Bur. Act I of 1899. 

Game. 

See BOM. ACT IV OF 1887, 4 Bom. L.R. 
297. 

Gaming. 

See Betting. 

See Cock-fighting. 

See Coin. 

See Gambling. 

See Gambling acts. 

(1) — Gaming" in Bombay Act, I of 1890, 
includes wagering. — Gaming, by the provisions 
of Bombay Act, I of 1990, includes wagering. 

17 B. 184. 

(2) — Distinction between gaming and betting. 
— The difference between gaming and betting 
depends on the nature of the event on which 
the bet is made. If the event is brought about 
solely for the purpose of being betted about, 
betting on it is gaming, otherwise it is not. 
The popular and not the scientific or the his- 
torical meaning of the terms is to be considered. 
31 C. 542 = 8 C.W.N. 458. 

(3) — Crim. Pro. Code {Act Vof 1898), ss. 435, 
439— Revision — Gaming t»i one room — Adjacent 
room found to contain articles of gaming — Con- 
viction of persmis sttling in the latter room — 
Legality. — Where certain persons were actually 
gaming in a room, and certain others were sit- 
ting in another room, the things found wherein 
showed that it was part of the gaming house, 
and where the persons sitting in the latter room 
were convicted, held, that the conviction was 
right and ought not to bo interfered with in 
revision. 7 M.L.T. 189. 

See BEN. ACT IV OF 1866, ss. 46 and 72, 4 
C.L.J. 92 = 4 Cr. L.J. 71. 

Ganjam and Yizagapatam Agency Tracts 
Act. 

See Mad. Act XXIV of 1839. 

Garo Hills Act, 

See ACT XXn OF 1869. 

Gas Companies Act. 

See Bom. Act V op 1863. 

General Glauses Act* 

See ACT I OF 1868. 

See Act I op 1887. 

See ACT X OF 1897. 

See Ben. Act I of 1699. 

See Bom. Act III op 1866. 

See BOM. Act I of 1904. 
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General Exception. 

See BURDEK OF PROOF, Rat. Un. Or. C. 
820. 

See PENAL CODE, s. 300, excep. 1, 14 C.P. 
L.R. 188. 

General Repute. 

See Evidence. 

See EVIDENCE ACT, ss. 52 — 55. 

— Evidence of general repute in security pro- 
ceedings— C rim. Pro. Code (1898), 
ss. 107 and 117, 25 A. 273, Grim. Pro. Code 
(1898), s. 110, 1 A.L.J. 616, 27 C.993 = 5C.W, 
N. 29, 5 C.W.N. 249, 29 C. 779, A.W.N. 

1904, 140, 1 A.L.J. Gil, 

—What is— See CRIM- PRO. CODE (1898), 
s. 117 (3). A.W.N. 1903, 181. 

General Stamps Act. 

See ACT XVIII OF 1369. 

Ghosha Woman. 

See PARDANASHIN WOMAN. 

Gift. 

See U.B.R. (1892-1396), Vol. I, 303. 

Good Faith. 

See BONA PiDES. 

See PENAL CODE. ss. 24, 378, 4 Bom. L.R. 
936. 

Government. 

— Wrongful dismissal of public servant, suit 
against Government for — Contract of service — 
Public servant — Payment of monthly wageS’ — 
A suit for wrongful dismissal by one of its 
servants will lie against the Government. In 
a suit by a subordinate officer in the Public 
Works Department for wrongful dismissal 
against the Government, in which it was 
admitted that there was no time of service 
fixed, and in which the plaintifi put in a 
memorandum of agreement between himself 
and the Government, stipulating that he 
should give six months’ notice of his intention 
to leave the serv'ice of the Government, held 
that the hiring was indefinite ; and that, 
although^ the plaintiff had bound himself to 
give six months* notice prior to leaving their 
service, there was no corresponding obligation 
on the Government to give notice before 
dismissing him. The Government, however, 
would not be allowed to exercise this power 
capriciously, or to the damage of the servant. 
An indefinite hiring in India does not mean a 
hiring for a year. The mere payment of wages 
monthly is not enough t.o show that a hiring 
is a monthly hiring. 7 B.L.R. 688. 

— Powers under the Arms Act — See ACT XI 
OP 1878, ss. 4 and 27. L.B.R. (1893-1900), 416. 

— Questions of ownership between Govern- 
ment and private persons — See JURISDICTION 
OP CIVIL Courts, 98 M. 304 = 2 Gr. L.J. 
764. 


Government — concluded. 

—Powers of— See JURISDICTION OP CRIM- 
INAL Courts, 7 C. 523 = 9 C.L.R. 93. 

See PENAL Code, s. 124, 22 B, 152, F.B. 

See Penal Code, s. 124-A, 20 A. 65, F.B., 
22 B. 112, 19 0. 35. 

— Right of Government to oppose — See SANC- 
TION TO PROSECUTE, 2 Weir 193. 

Government Forest Act. 

See ACT VII OF 1865. 

Government Pleader. 

(1) — Duty of Government Pleader conducting 
prosecution — Discrepancies of xaitnesses. — It is 
the duty of the Government Pleader or other 
officer who conducts a prosecution before the 
Court of Session to point out to the Court any 
glaring discrepancy between the evidence given 
by a witness before the Court of Session and 
that previously recorded by the committing 
officer. 20 W.R. Cr. 38. 

(2) — Access of, to the decisions in criminal 
cases. — All Zillah Judges and Judicial Com- 
missioners should allow the Government 
Pie.aders, in their several districts, to have access 
to their decisions in all criminal cases in which 
medical evidence is taken. 12 W.R. Cr. Clr. 7* 

Government Prosecotor. 

See PUBLIC SERVANT, 3 C. 497. 

* 

Governor-General in Council. 

— Power to appoint acting Judge of High 
Court— See St. 24 AND 25 VIC., ss. 7 and 16, 
16 A. 136, F.B. 

Grain. 

— Maintenance, payment of, in grain— See 
MAINTENANCE, 2 Weir 626, 2 Weir 627. 

Grave and Sadden Provocation. 

See Culpable Homicide. 

See Culpable Homicide not amount- 
ing TO MURDER. 

See Murder. 

— Death caused under— Culpable homicide 
not amounting to murder — Burden of proof of — 
Evidence Act, s. 105 — Crim. Pro. Code (1882), 
s. 287 . — The burden of proving the existence of 
circumstances bringing the case of the accused 
with certain exceptions is thrown upon the ac- 
cused. This fact does not prevent a statement 
of an accused person tendered by the prosecu- 
tion and “read as evidence” under s. 287, Crim. 
Pro. Code, from being taken into consideration 
by the Court which decides whether this burden 
is discharged. In dealing with a confession, the 
proper course is to take into consideration the 
statement as a whole. Though an accused xaxf 
have exceeded the right of self-defence in inten- 
tionally killing another person, the act may be 
culpable homicide not amounting to murder, 
if he is deprived of the power of sclf-controi- 
tbrough grave and sudden provocation. lf.B B.. 
(1893—1900), 207. 
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Grievous Hurt. 

See Culpable Homicide, 

See Hurt. 

See Murder. 

See Penal Code, ss. 320—326. 

• (1) — Qist of the offence. — To establish an 
oSenco under s. 325, I.P.C., it is necessary to 
prove that the grievous hurt was caused by the 
accused and was caused voluntarily. 21 P.R, 
1889 Cr. 

(1-a ) — Proof of offence — Opinion of medical 
officer ^lot evidence — Penal Code, s. 320 — 
Crim. Pro. Code (286‘i), ss. 368 and 370.— 
Before a person can be convicted of causing 
grievous hurt under s. 325 of the Penal Code, 
it must bo proved that hurt, described in 
s. 320 of the Penal Code as grievous hurt, has 
been caused. The letter of a medical officer 
expressing an ox>iuion is not evidence under 
ss. 368 and 370, Crim. Pro. Code. 12 W.R. Cr. 
25. 

(2) — for offence — Sessions trials — 
Comment on coyidtict of police officers. — To 
make out the odence of voluntarily causing 
grievous hurt under s. 325, Penal Code, there 
must be some specific hurt, voluntarily inflict* 
ed, and coming within some of the eight 
kinds enumerated in s. 320. For the purposes 
of a judgment in Sessions trials, the testimony 
or conduct of police-officers concerned should 
be scrutinized and commented on in the same 
degree as those of other material witnesses, 
and not further. 23 W.R. Cr. 65. 

(3) — Joint attack byj several persons resulting 
serious injury — — Sessions Judge not 

authorized in interference xoith cases triable by 
Subordinate Courts . — When the result of a 
joint attack by several persons on one party is 
fracture of the arm of the party assaulted, the 
ofience committed is grievous hurt, and not 
assault ; and as the attack was made in further* 
ance of a common object, all are equally guilty 
of the same offence. A Sessions Judge has no 
authority to interfere and direct a commitment 
in the case of a conviction for assault under 
8. 352, or of hurt under s. 323 of the Penal Code, 
both of them being offences triable by the 
Subordinate Court. 9 W.R. Cr. 12. 

(4) — Want of intention, likelihood, or know- 
ledge that injury is likely to cause death — 
Nature cf offence . — When there is neither inten- 
tion, knowledge, nor likelihood that the injury 
inflicted in an assault will or can cause death, 
the offence is not culpable homicide net amount- 
ing to murder, but grievous hurt. 2 W.R. Cr. 
39. 

(5) — Grievous hurt in commission of lurking 
house trespass — Penal Code, ss. 324, 457 and 
460. — A prisoner, who, at the time of commit- 
ting lurking house trespass by night, voluntarily 
attempts to cause grievous hurt to the owner 
of the house, who tries to capture him, is 
punishable under s. 460, and not under ss. 457 
and 824 of the Penal Code. 2 W.R. Cr. 52. 


Grievous Hurt — continued. 

(6i— Robbery . attended with death — Want of 
uiteJition to causedeath — Conviction for grievouo 
hurt in committing robbery prover. — Where, in 
a case of robbery attended with death, there 
was no intention to cause death or such bodily- 
injury as was likely to cause death, the proper 
conviction would be for voluntarily causing 
grievous hurt in committing robbery and not 
for voluntarily causing hurt in committing 
robbery. 6 W.R. Cr. 16. 

(7) — Beating a man found committing theft — 
Effect of, original assault to be considered. — In 
this case, the deceased was caught in the act of 
theft and was being beaten and cuffed by all 
the prisoners, when one of the witnesses for 
the prosecution threatened to call the chauki- 
dar on which they released their captive. 
Two days after, he was found drowned. Held 
that there was no evidence to support a charge 
of grievous hurt. All suppositions or presump- 
tions consequent on a man’s body being 
drowned must he put aside and the nature of 
the original assault alone considered. 2 W.R, 
Cr. 48. 

(8) — Grievous hurt on grave and suddoi 

provocation— lyitentioji immaterial — Penal Code, 
s. 335 . — The word “ voluntary ” being omitted 
in s. 335, Penal Code, causing grievous hurt 
on grave and sudden provocation is punishable 
under s. 355, Penal Code, without any inten- 
tion or knowledge of the likelihood of causing 
such hurt. 4 W.R. Cr. 21- 4 W.R. Cr. 23. 

(9) — Serious disability for 20 days. — A dis- 
ability for 20 days constitutes grievous hurt. 1 

W.R. Cr. 9. 

(10) — Penal Code, s. 326 — Grievous hurt 
ivith an instrtiment for cutting — Compound- 
able offence. — A person cutting his wife’s nose 
and ears with a razor and her gut with a pair of 
scissors, is guilty of the offence of voluntarily 
causing grievous hurt with an instrument of 
cutting and the offence is not, therefore, 
cbmpoundablc. 19 P.R. 1902 Cr. 

(11) — Penal Code, ss. 394, 397 — Commutsioyi 
of grievous hurt in course of robbery. — S. 394 
provides for punishment for voluntarily causing 
hurt of either description in committing or at- 
tempting to commit robbery. S. 397 is merely 
a rider to s. 394 in cases in which hurt commit- 
ted is grievous hurt. 16 P.R. 1901 Cr. (21 A. 
263, F.) 

(12) — Penal Code, s. 397 — Causing grievous 
hurt in the section, meaning of. — It is sufficient 
to constitute ** causing grievous hurt” under 
s. .307, if hurt, amounting to grievous hurt, 
was caused by an act, in itself an offence, done 
in furtherance of an intention to rob and at 
the time of committing robbery. It is im- 
material whether the hurt which ho intended 
to cause or knew himself to be likely to cause 
was or was not grievous hurt. 6 P.R. 1901 
Cr. 

(13) — Penal Code, ss. 309, 325 — Accused 
emasculating himself — Grievous hurt 7iot com- 
mitted. — The conviction of an accused person. 
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Crievoas Hurt — continued. 

who emasculated himself, under s. 309, Penal 
Code, was held to be illegal, and that he could 
not be convicted of causing grievous hurt to 
himself under s. 325, I.P.C. 22 P.R. 1878 Cr. 

(14) — Causing grievous hurt -during house- 
breaking — Penal Code, ss. 469, 460. — To sup- 
port a conviction under s. 459 or under s- 4G5, 
the hurt or grievous hurt must be caused during 
the time that the house-breaking is being 
committed. 17 P.R. 1876 Cr. 

(15) — Punishment — Accused being a man of 
■bad character. — The mere fact that the accused, 
who has been convicted of grievous hurt, is a 
man of bad character would not justify an en- 
hanced punishment. 19 P.R, 1873 Cr. 

(16) — PcJiaZ Code, ss, 299, 300, 304~A, 325— 

Death caused by hurt, without any of the inten- 
tions specified in ss. 299, 300. — Where the ac- 
cused gave a blow to the deceased which caused 
his death, without any intention to kill, or to 
inflict bodily injury likely to cause death, or 
with the knowledge that death must be the 
probable result, he was neither guilty of murder 
nor of an offence under s. 304-A, but was 
merely guilty of voluntarily causing grievous 
hurt. 3 A. 776. [P.. 4 A.W.N. 289, U.B.R. 

(1892—1896), 215. 1 L.B.R. 233] . 

{M)— Penal Code, ss. 302, 304, 325, 328 and 
329 — Administration of dhatura/or purpose 
of facilitating robbery — Death of person to 
whom dhatura is so administered — Offence not 
murder, but only causing grievous hurt . — 
Where, for the purpose of facilitating robbery, 
dhatura was administered by two persons to 
certain travellers, in consequence of which one 
of the travellers died and others were made 
seriously ill, it was held that, in respect of the 
traveller who died, the offence committed was 
that punishable under s. 325 of the Code, vxz., 
grievous hurt ; and in respect of the travellers 
who did not die, the offence committed was 
that defined by s. 328 of the Code- A.W.N. 
1908, 243 = 4 M.L.T. 402 = 8 Cr. L.J. 383. 

(18) — Penal Code, s. 338 — Operation for 
cataract — Failure of operation — Negligence . — 
When an accused, in good faith, performed an 
operation upon a woman, with her consent, for 
cataract, according to the recognized method 
of Indian eye surgery, the result of which was 
that she lost her eyesight, held, that he was 
not guilty of an offence, under s. 338 of the 
Indian Penal Code. 5 A.L J. 155 = A.W.N. 
1908, 91. 

(19) — Penal Code, ss. 110, 149, 300 ^Inten- 
tion of some members of unlawful assembly— 
Common object. — The common object of an 
unlawful assembly being to beat a person, two 
of the members struck him with dangerous 
weapons and two others only with their hands. 
There being no proof that the latter two knew 
of the use by the former of the dangerous wea- 
pons or of their murderous intention, held, 
that 8. 110 of the Penal Code applied and that 
they could be convicted only of grievous hurt. 
Bat. Un. Cr. C. 14. 


Grievous Hurt — continued. 

{20)- Penal Code, s. 390 — Theft — Burt com- 
mitted in escaping — Robbery. — Where hurt 
caused is committed not for one of the purposes 
specified in s. 390, I.P.C., but to avoid capture 
when surprised, the theft is not converted into 
robbery. The charge and conviction should be 
for theft and hurt or grievous hurt. Rat. Un. 
Cr. C. 65 = Cr. Rg. 27-6-1872. 

(21 ) — Penal Code, ss. 149 and 325 — Acquittal 
for the offence of rioting — Conviction for abetment 
of grievous hurt, when maintainable.— When 
accused persons are acquitted of rioting, they 
cannot be properly convicted of grievous hurt, 
under s. .325, by the application of s. 149 of the 
Penal Code, when it is not found that those 
persons, or any one of them were members of 
an unlawful assembly, in prosecution of the 
common object of which grievous hurt was 
caused by any other member of the same as- 
sembly, or that the offence was such as each 
member of that assembly knew to be likely to 
be committed in the prosecution of that object. 
27 C. 566 = 4 C.W.N. 546. 

{22)—Pen-al Code, s. 326 — Grievoiis hurt— 
Essence of offence — Jury — Verdict of "guilty 
but not voluntarily," meaning of s 338, convic- 
tion imder— Causing grievous hurt by rash and 
negligent act — Crim. Pro. Code, ss, 237 and 23S. 
— To constitute an offence under a. 326 of the 
Penal Code, the act must have been done 
“voluntarily.” That is the very essence of the 
offence. When an accused person was charged 
with committing offences under ss. 304 and 326 
of the Penal Code and tried before a jury, and 
the latter found him not guilty under s. 304, 
but returned a verdict of “guilty but not volun- 
tarily” under s. 32G, and the Judge, without 
asking the jury to explain the verdict, discharg- 
ed them and then convicted and sentenced the 
accused under s. 33$ of the Penal Code ; held, 
that the verdict on the charge under s. 326 was 
in effect verdict of “not guilty” and the accused 
was entitled to an acquittal. 12 C.W.N. 530 = 

7 Cr. L.J. 362. 

(23) — Conviction for grievous hurt to specify | 
under which of the categories specified in s. 320, 1 
I.P.C,, the conviction is made. — Where the con- 1 
viction is for causing grievous hurt, the record i 
must show under which of the categories of I 
“grievous hurt,” specified in s. 320, Penal Code,' 
the offence falls. 1 W.R. Cr. Letters, 5. 

{24)— Penal Code, ss. 34, 392, 394, 395 and 
397 — No evidence whether aca^sed actually 
committed grievous hurt . — The punishment 
provided by s. 397 can be inflicted only on the 
person actually cansiqg grievous hurt, and not 
on a person who might be liable for grievons 
hurt committed by another only in virtue of 
s. 34, Penal Code. S. 397 does not create a 
substantive offence, and a Conrt, therefore, 
shonld not frame a charge under that section, 
but under s. 392 read with s. 397, or s. 395 
read with s. 397, as the case may be. 3 O.C. 

263. (A.W.N. 1899, 186, F, and A.W.N. 

1899, 76, not F.) 
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Grievous Hurt — concluded. 

(25)— Code, s. 397 — Causing Jracture 
of arm by striking blows.— Tlhe accused frac 
tured one of the arms of one Mussaminat 
Jowalo by striking one or two blows with a stick, 
and thereby causing her to fall to the ground^ 
his object being to steal the pony on which she 
Vas riding. After she had fallen to the ground, 
he attempted to mount and ride off on the pony, 
and wasonly prevented from doing so by the girth 
of the pony’s saddle breaking. ScZrfthat s. 397, 
Penal Code, was applicable to the circum- 
stances of the case, whether the fracture of the 
arm was caused by a blow or fall to the ground, 
inasmuch as the accused caused the fracture by 
an act done in furtherance of his intention to 
steal the pony, and that the act was in itself 
an offence. It was immaterial whether the 
hurt which the accused intended to cause or 
knew himself to be likely to cause was or was 
not grievous hurt. 79 P.L.R 1901. 

(26)— PennZ Code, s. 390, cl. (S) — Injured 
person under medical treatment for 90 days — 
Juvenile offender, fine alone inappropriate for. 
— In order that hurt may be grievous hurt 
under s. 320. cl. (8) of the Penal Code, it is 
necessary that it should endanger life, or cause 
the sufferer to be, for 20 days, in severe bodily 
pain or unable to follow his ordinary pursuits. 
The mere fact that an injured person is under 
medical treatment for twenty days docs not 
necessarily show that he has suffered grievous 
hurt. A fine is not a suitable punishment in 
the case of juvenile offenders. 1 L.B.R. 221. 

(27) — Charge of the offence of murder against 
one person — Distinct offence of grievous hurt 
against another — Whether joinder of the charges 
and single trial legal— See 10 P.R. 1906 Cr.= 

\ Cp. L.J. 285. 

(28) — O^ence of, if compoundable. — The 
offence of voluntarily causing grievous hurt 
cannot legally be compounded. 1 B. 417. 

(29) — Grievous hurt— Jurisdiction. — An accused 
person charged with the offence of grievous 
hurt should be committed for trial to the 
Sessions Court. 1 B.H.C. 101. 

See Assault, 4 L.B.r, 271. 

See Compounding offence, a.w.n. 

1884, 13. 

See Conviction, Rat. Un. Cr. C. 413 =Cr. 
Bg. 79 of 1888. 

See Crim. Pro. Code (1898), ss. 170, 188, 

8 Bom. L.R. 613 = 4 Cr- L.J. 54. 

See Dacoity, 3 O.C. 263. 

See Magistrate, Jurisdiction of. 
Rat. Un. Cr. O. 476. 

See Penal Code, a. 38, A.W.N. 1882, 23. 

See Penal Code. bs. 459, 460, 8 A. 649. 

See Rioting, 8 N.W.P, 174. 

See Sentence, 6 A. 121, 7 A. 29, 7 A, 
414, 7A. 767, P.B., 9 A. 646, 8 O.W.N. 344, 

16 0. 726. 


Growing Crops. 

See Crim. Pro. Code (1898), s. 336, 2 Wein 
444. 

Guarantee. 

See Compounding Offence, ii B. 566. 
Guardians and Wards Act. 

See ACT VIII of 1890. 

Guardianship. 

See Kidnapping. 

— Compromise by lawful guardian — See COM- 
PROMISE, 2 Weir 630. 

—and custody of child — See MAINTENANCE 
4 C. 374. 

—of illegitimate child — See PENAL CODE 
s. 361, 8 C.971. 

Guilty Intention. 

See Intention. 

See Penal Code, ss. 28 and 231 , 4 A .L J 
776 = A.W.N. 1907, 289 = 3 M.L.T. 5G = .S0 
A. 93. 

Gunpowder. 

See Act XI OF 1878, s. 19 (a), 1 Weir 656. 

Habeas Corpus, Writ of. 

(1) — Power of High Court to issue writ into 
the mofussil — Habeas Corpus Act, 31 Car. II, 
cl. 9 — Reg. HI of 1813 — Warrant of aiTesl of 
Goveryior-General in Council.— On an applica- 
tion to the High Court to issue a writ of ha- 
beas corpus to the Superintendent (a European 
British Subject) of the Alipore Jail, held that 
the Supremo Court bad power to issue writs of 
habeas corpuf< to persons in the mofussil, and 
that the same power is continued to the High 
Court. As the person against whom the writ 
was applied for had acted under the written 
order of the Governor-General in Council, the 
Court would not direct the writ to issue. 6 B. 
L.R. 392. 

(2) — Mahomedan law — Husband and toife — 
Custody of, wife. — On an application for a writ 
of habeas corpus to bring before the Court M, a 
female infant, who was alleged to be in the un- 
lawful custody of S. a Mahomedan, it was stated 
that M’s father was a Jew by birth, who had 
embraced the Mahomedan faith many years 
ago, but had since returned to the Jewish persua- 
sion ; that her mother was a Mahomedan 
woman ; that she was detained by S, on the 
allegation that she was married to him, but that 
the alleged marriage was invalid by reason of 
the want of consent of her father ; and that she 
was of the age of about nine years, and had not 
attained puberty : and a writ was thereupon 
granted. The return stated that M, being then 
about ten years of age, was married with the 
consent of her mother to S ; that, after the 
marriage, M and her mother had lived with S 
until her mother, at the instigation of the father, 
bad left the house of S, taking M with her ; 
that S had thereupon instituted a charge against 
the father and mother for enticing away and 
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Habeas Corpus, Writ of — coatinued. 

detaiuing M, on which the Police Magistrate 
considered the marriage proved, and ordered 
her to be delivered into the custody of S. The 
High Court refused to consider the custody 
illegal, and ordered the writ to be quashed, as 
the mother’s consent was sufficient under the 
.circumstances. 13 B.L.R. 160, (5 B.L.B. 557, 

(3) — Affidavit to controvert return — Amend- 

ment of return — Custody of minor — 56 Geo. Ill, 
C. 100.— The return to the writ of habeas corpus 
must be taken to be true, and cannot be con- 
troverted by affidavit. In England, 56 Geo. 
Ill, c. 10, s. 4, allows affidavits to be used to 
controvert the return in criminal matters, but 
that statute does not apply to this country. 
The return to a writ of habeas corpus can, how- 
,ever, be amended. A girl under sixteen years 
of age has not such a discretion as enables her, 
by giving her consent, to protect any one from 
•the criminal consequences of inducing her to 
leave the protection of a lawful guardian ; but 
where the return to writ of habeas corpus stated 
•that the girl was above the age of sixteen 
(though her mother stated her to be of the age 
of thirteen years and nine months), the Court 
held that she was of years of discretion to 
choose for herself under whose protection she 
would remain. 5 B.L.R. 418. (5 B.L.R- 557, 

contra). 

(4) — Held that the return to a writ of habeas 
. corpus was not necessarily conclusive and did not 

preclude enquiry into the truth of the matters 
alleged therein, although 56 Geo- III, c. 100. 
did not apply to this country. Where a 
husband applied that his wife, 11 years old, 
might be delivered over into his custody, the 
■ Court, for the reason that she had not attained 
the age of puberty and that her dower had not 
been paid, refused to order her to be taken from 
the custody of her mother. 5 B.L.R. 557. 

(5) — Return to writ — Custody of prisoner in 
jail — Return by Stieriff. — The Sheriff need not 
specify in his return on a habeas corpus that 
the prisoner has been continuously in his 
.custody, and a prisoner who has not been 
transferred by the Sheriff to the custody of the 
jailor by a separate warrant, and is brought 
upon the writs by the Sheriff, is to be consi- 
dered as in the custody of the Sheriff. Bourke, 
O.C. 28. 

(6) — Accused becoming insane during crimi- 
nal trial — Detention in lunatic n-sylum after 
regaining sanity. — An accused person, having 
become insane during his trial, was placed in 
a lunatic asylum and was detained there after 
becoming sane. Held that such detention 
was not illegal, and he was not entitled to his 
discharge, but should be made over to the 
authorities for continuation of his trial. 1 
Hyde, 173. 

(7) — Assuming the power of the Judge of a 
High Court to issue a writ of habeas corpus, 
and assuming the right of appeal against an 
.order refusing such writ, where it appeared 


Habeas Corpus, Writ of — concluded. ^ 

that the prisoner was in custody under a war- 
rant in the form prescribed by Reg. Ill of 
1816, the detention was held to be legal. The 
detention, to be legal, need only be covered by 
an actually existing warrant of the Governor- 
General in Council in the form prescribed, 
without regard to the lawfulness of the arrest. 
6 B.L.R. 459. 

See ACT III OF 1864, 18 B, 636. 

See ACT VIII OF 1890, 16 B. 307. 

— Refusal to issue writ of — See APPEAL, 29 
C. 286 = 6 C.W.N. 254, F,B. 

See Letters Patent, 1865 (Bom.), cl. 16, 
14 B. 555. 

Habitual Offender. 

See Cbim. Pro. Code (1898), ss. 106—122. 
See Evidence. 

See Security for good behaviour. 

See Security Proceedings. 

See Security to keep the peace. 

(1) — Crim. Pro. Code, ss. 110 and ilS— 
Order under s. IIS. when can be made. — In an 
enquiry whether the defendant is a habitual 
offender, evidence of acts of misconduct com- 
mitted by him years ago is admissible in 
evidence as indicating the formation of the 
habit, but such evidence, unless supplemented 
by evidence of misconduct committed within a 
year or so before the institution of the proceed- 
ing under s. 110, cannot justify the making of 
an order under s. 118. When the person 
against whom proceedings under s. 110 arc 
instituted, is a well known citizen of the city, 
his fellow citizens, though not living in his 
immediate neighbourhood, are competent 
witnesses to prove bis general repute. 11 

C.W.N. 789 = 6 Cr. L.J. 1. 

(2) — Evidence of general repute — Special 
police diaries, right to inspect ^Statements as 
to character in official documents— Statements 
made to police during investigation — Crim. Pro. 
Code (1898), s. 110. — In a security for good 
behaviour case, one of the police officers ex- 
amined for the prosecution deposed that almost 
all the accused had been suspected and named 
in a number of theft and burglary cases and 
offered in evidence an extract from the special 
diaries containing a list of those cases. 

that the fact that the police officers, while in-' 
vestigating some cases, were told that the 
accused were suspected of having committed 
or had committed the offence under inv^tiga- 
tion, could not be proved by the special dian^ 
and, if they were relevant, could only be proved 
by the police officers themselves to whom the 
information was given ; the accused, therefore, 
had no right of cross-examining the pohee 
witnesses after inspecting the special diaries, 
the list submitted by the police officer and^^ 
reference to it in the evidence most be excluded 
from consideration. The words “ evidence of 
general repute ** mean, with reference to » 
man’s character, evidence as to his gene™ 
character founded on the general opinion of the 
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fiftbitu&l lOffondcr^—concluded . 

neighbourhood in which ho lives. Evidence as 
to his general disposition based on the opinion 
of the particular witness — such opinion being 
the result of the witness’s personal experience 
and observation, will also be evidence as to 
his character. But the evidence need not show 
that such general opinion is based on the per- 
sonal knowledge of the man by his neighbours 
generally, nor does it show that such general 
opinion has been publicly expressed by his 
neighbours. Again, the evidence of the police 
officers as to the character of the accused, who 
do not speak from personal experience and 
observation or depose as to what the neighbours 
of the accused generally thought of the accused, 
but give evidence as to what some of their 
neighbours said of them or as to what was said 
of them in official papers was not admissible. 

5 O.C. 203. 

(3) — Who is a. — A person can scarcely be 
called an habitual thief, where there is only 
one previous conviction against him, L.B.R. 
(1872—1892), 291. 

(4) — In this case, the accused was found 
guilty of stealing two bullocks from underneath 
the house of the complainant and sentenced 
to seven years’ rigorous imprisonment. Held 
that the sentence was out of all proportion to 
the character of theoffonco committed. Held, 
further, that, as there was only one previous 
conviction charged against the accused, he 
could not be treated as an habitual offender. 
L.B.R. (1872—1892), 291. 

(6 ) — Solitary confinement ordinarily reserved 
for — Punishment, assessment of. — Ordinarily, 
solitary confinement should be reserved for 
habitual offenders and for the punishment of 
ofienders who have acted in a cruel and brutal 
manuer. In assessing the punishment in any 
particular case, the Court should consider 
what is the heaviest sentence provided by the 
Legislature for the punishment of the gravest 
offence of the kind and the punishment award- 
ed in the case under trial should be in 
proportion to the gravity of the offence as 
shown by the special circumstances of the case. 
L.B.R (1893—1900), 364. 

(6) ;— Grim, Pro, Code, Act X of 1872, s. 315 — 
Previous conviction — Habitual offender. — The 
fact that a person convicted of an offence under 
8. 411 of the Penal Code, had been previously 
convicted of an offence under s. 457 of the Code 
does not render him a habitual offender, and 
he need not necessarily bo dealt with under 
B. 816 of the Crim. Pro. Code. A.W.N. 1882, 
218. 

(7) — Where an old convict for theft was 

^ain found prowling about at night with 
intent to steal, and seemed to be again, under 
the circumstances of the case, guilty of steal- 
ing, he was hold to have created against 
himself a presumption of criminal habit in the 
Mnse of 8. 316, Grim. Pro. Code, 1872, which, 
if unrebutted, would justify a Magistrate in 
applying ordinarily the rule of that section. 
A.W.N. 1881, 183, [R., A.W.N. 1882, 216]. 

See Sbntonoe, 27 P.L.B. 1904. 


Hackney Carriage. 

See Bom. ACT VI OP 18G3. s. 6, 4 Bom. 
L.R. 7G8. 

See CANTONMENT CODE (1899). ss 22 
282, 22 P.L.R, 1907. 

Hackney Carriages Act. 

See ACT XIV OF 1879. 

Handcuffs. 

If necessat)' to be used for arrest— See 
ARREST, 1 L.B.R. 173. 

Handwriting, Comparison of. 

See Evidence. 

Hansard’s Reports. 

See Libel. 14 C.W.N. 713. 

Harbouring Offenders. 

Sec Penal Code, ss. I4i, 150 and 157. 29 
C. 214 = 6 C.W.N. 143. 

See Penal Code, s. 216, u C.L.J. 109. 

See Sentence, 53 P.L.R. 1905 = 2 Cr. L.J. 
232. 

Hat. 

See Crim. Pro. Code (1898), s. 144, 3i C. 
990 = 8 C.W.N. 781. 

See Dispute as to possession of iai- 

MOVEABLE PROPERTY, 11 C.W.N. 79 = 4 Cr. 
L.J. 433. 

See Nuisance under Crim. Pro, Code 
4 C.L.R. 410. 

See Penal Code, s. 188, 31 c. 990=8 C. 
W.N. 781. 

Headman. 

— Village headmen, if proper witnesses for 
search — See BUR. ACT I OP 1899, s.s. C, 7, 14 
Bur. L.R. 81 = 4 L.B.R. 213 = 7 Cr. L.J. 479. 

See Crim. Pro. Code (1898), s. 103. U.B, 

R. 1908, 2Dd Qr., Gambling, 1. 

Head Constable. 

See CONSTABLE. 

See Police. 


See ACT XII OF 1896, ss. 44 (2), 48 and 57, 
A.W.N. 1908, 167 = 6 A.L.J. 444 = 30 A. 377 = 
8 Cr. L.J. 6. 


Hearing. 


Alteration of date of hearing . — Whore 


the date fixed for tho hearing of a criminal 
case is accelerated and the accused's picador, 
after being informed of the same, asked that 
the case may be taken on some other day, held, 
that the Magistrate should not conclude the 
trial and pronounce judgment without waiting 
until the date d^ired by the accused’s pleader 
or the date originally fixed. 14 JP.^ io98 Cr. 

a N. OAK. ■ 

' VakH mief’ C«ort. 
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Hearsay Evidence. 

See Evidence. 

Sec EVIDENCE ACT, ss. 32, 33, 60. 

See Grim. Pro. Code (1898), s. 106, 
Ch. Vin, 6 Bom, L.K. 34. 

Hereditary Officers (Bombay) Act. 

See bom. act XI OF 1843. 

See Bom. Act III OF 1874. 

High Courts* Act. 

— S. 15— See CrIM. PRO. CODE (1898), 
s. 144, 2 Weir 94, 

High Court (Division Bench). 

—Beference to High Court after former re- 
fevettce iu savie c<3s^.“Where an order passed 
by an Assistant Magistrate in a case of breach 
of the peace under s. 530 of the Code of Crirni- 
nal Procedure was submitted to High Court by 
the Sessions Judge, for being set aside on car- 
tain grounds stated, the want of jurisdiction m 
the Assistant Magistrate not being one of the 
grounds, a Division Bench, before whom that 
reference came, declined to interfere with the 
order, but another Division Bench, before whom 
the matter was subsequently brought on mo- 
tion, held that they could enter into the ques- 
tion of the want of jurisdiction, and that, as 
the effect of the Assistant Magistrate s order 
was to prejudice one of the parties, the ordeft 
admittedly made without jurisdiction, should 
be set aside. 21 W.R. Cr. 32. 

High Court’s Criminal Procedure Amendment 
Act- 

See Act Xin OF 1865. 

High Court, Jurisdiction of. 

1. — GENERAL. 

2. — AS A Court of Reference. 

3. — Revisionad Powers of High 

Court. 

See Grim. Pro. Code (1898), s. 439. 

See High Court, superintendence 
And powers of. 

See Letters Patent. 

See Reference to High Court. 

See review. 

See Revision. 

« 

1. — (General). 

(1) — Charter Act {24 and 25 Pic., c. 104), s. 15 
—'Jurisdiction of High Courts, subject to the 
Indian Legislature — Crim. Pro. Code {1698), 
s. 435 — Effect of the section on High Court's 
jurisdiction. — ^though the local legislature 
has power to overrule a statutory power con- 
ferr^ on the TTigh Court, yet this was not the 
object and result of the legislation expressed in 
s. 435 of the Code of 1898. 26 C. 188 »a C.W-. 

M. 69. 


High Court, Jurisdiction ©/—continued. 
1. — (General) . — continued. 

(2) — Jurisdiction of High Court CriminaX 
Bench to question validity of order , when 
remedy available from Civil Cffurt. — It is n^ 
desirable that a Criminal Bench of the High 
Court should consider the propriety or legality 
of an order, even if it has jurisdiction to do fiO» 
when a remedy can be easily obtained from a 
Civil Court, 29 C. 382 = 6 C.W.N. 469. 

(3) — Power of the Supreme Council — JuriS” 
dictum of the High Court,— The power of the 
supreme legislative authority of India to re- 
move any place or territory from the jurisdi^^ 
tion of the High Court is expressly authorised 
and contemplated by the Statutes and Letters 
Patent, which affect the constitution and 
jurisdiction of the High Court, 26 C. 874=3 
C.W.N. 564. 

(4) — Crim. Pro. Code (1882), s. 424— Power 
of expunging objectionable portions from a 
judgment. — The High Court has no power to 
direct a subordinate Court to expunge or 
otherwise deal with certain passages in its 
judgment. 2 Weir 534. 

(5) — High C <yurt~ Contempt of Court— Prac- 
tice. — The power of the High Court to imprison 
for contempt of Court for disobedience of an 
injunction, is irrespective of the Codes. Rat. 
Un. Cp. G. 614. 

(6) — The High Courts in India possess the 
power of enforcing obedience to their orders by 
an attachment for contempt. 7 B. 5. 

a)—Stat. 6 and 7 Vic., c. 94—Stat. 28 and 
29 Vic., c. 116— Slot. 29 and 30 Vic., e. 87 
— Order in Council of 9th August 1866 — Person 
accused of having committed murder at Zanzibar 
—Case sent for trial to Bombay— Jurisdiction of 
Bombay High Courf.— The High Court of 
Bombay can try a prisoner charged with having 
committed murder at Zanzibar, and sent by the 
British Consul there, to Bombay. 3 B. 334. 

(Q ) — Commission for examination of witnesses 
outside jurisdiction, — The High Court hM no 
power to issue a commission outside its juria- 
diotioD* 6 B. 338. 

(9 and 10) — Judicial Superintendent of Bad* 
ways in H. H- the Nizam's Dominions— Povser 
to commit to High Court of Bombay— Letters 
Patent, 1865 (Bombay), cl. 24— European 
British subjects in Native States. — Per Sargent, 
C. J: — The Crim. Pro. Code applies to the 
Court of the Judicial Superintendent of 
Railways in His Highness the Nizam*s Domi- 
nions held at Secunderabad. That Court ia 
subordinate to the High Court of Bombay ifl 
all criminal matters relating to European 
British subjects, and the High Court must 
deal with such cases as if they were cases 
arising in British India. Per Bayley, J 
The Judicial Superintendent of Railways w 
power to commit prisoners for trial to the 
High Court of Bombay, and that Court haj 
jurisdiction- tu trye them. The Resident at 
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High Court, Jurisdiction of — cootinued. 

1. — (General) — continued. 

Hyderabad is the authority which exercises 
superintending power over that Court, and it 
is only with regard to European British sub- 
jects which may be brought before the Judicial 
Superintendent that the High Court has any 
power at all, except where native prisoners 
may be committed for trial under s. 214. A 
prisoner committed by that Court could not, 
under cl. 24, Letters Patent, be tried on 
charges preferred by the Advocate-General 
under that clause, (i?., 5 Boin. L.R. 868.] 
It is the intention of the Legislature that 
European British subjects, although resident 
within the territories of Native States should 
be subject to the same law in every respect .as 
a European British subject residing in the 
mofussil of any of the Presidencies in India. 
9 B. 288. F.B. 

(11) — High Court, powers o/~Pending civil 
suit — Criviinal prosecution during such pen- 
dency — Stay of crimiyial proceedhvgs , — The 
defendant in a civil suit ought not to be allowed 
to prejudice the trial of such suit, by launching 
and proceeding with a criminal prosecution, on 
the same facts against the plaiutifis and their 
witnesses, pending the trial of such suit, and 
the High Court iu the exercise of its powers of 
superintendence has the power to direct the 
proceedings to bo stayed, pending the trial of 
the civil suit. 30 H. 226^6 Cr. L J. 131. 

(12) — Whore criminal proceedings have been 
instituted by a District Judge against the 
parties or their witnesses in course of a civil 
suiti the High Court has no power to stay those 
proceedings until the decision of the Judge in 
the civil suit has been heard upon appeal. 6 
C. 308, 

(13) — Illegal cotumitnient — Foiver of High 
Cowrf.— The High Court cau quash an illegal 
commitment at any stage of a criminal pro- 
ceeding. 6 G. 584 = 8 G.L.R. 269. 

(14) — Division Bench of the High Court 
dealing with civil business — Jurisdiction to take 
cognisance of an order under s. 643, Civ- Pro. 
Code (1882), and s. 476, Crim Pro. Code (2882). 
— A Division Bench of the High Court dealing 
with a civil business of a group has jurisdiction 
to deal with an order under s. 643 of the Code 
made by a Civil Court in that group- Such 
Bench may also take cognisance of an order 
under s. 476, Crim. Pro. Code, if such case has 
been transferred to the Bench by an order of 
Chief Justice. 23 G. 632. 

(15) — Crim. Pro. Code, Act X of 1872, ss. 518, 
520 — Order by Magistrate without jurisdiction. 
— The High Court will set aside an order passed 
under s. 518 of the Crim. Pro. Code by a 
Magistrate under circumstances which render 
it one passed without jurisdiction. A. W.N. 1882, 

140 . 

(16) — Crim. Pro. Code, Act X of 1882, s. 423 
— Altering conviction . — The High Court has got 
power, under s. 423 of the Crim. Pro. Code, to 
alter a conviction imder s. 474 of the Penal 


High Court, Jurisdiction of — continued. 

1. — (General) — contimied. 

Code to one under s. 103 if the accused person 
would not be prejudiced by such alter.ation. A. 

W.N. 1890, 86. 

(17) — Crim. Pro. Code {1882), s. 438 — Appeal 
by only two out of three accused— Conviction set 
aside — High Court's lowers to direct release of 
personnotap))ealing . — Theaccused was tried with 
two others before a first class Magistrate for an 
offence under s. 325, I.P.C., and was convicted 
and sentenced. The other two accused appealed, 
and it was found that it was by an accident 
merely that the name of the third was omitted 
from the petition of appeal. The appellate 
Court considered the evidence for the prosecu- 
tion, so untrustworthy that the appeals of the 
other two were allowed and the sentences and 
convictions against them quashed. Under 
such circumstances, the Sessions Judge referred 
the case of the third accused to the High Court 
with a recommendation that ho also should be 
acquitted. Held that it was competent to the 
High Court to acquit and order the release of 
the third accused. A. W.N. 1893, 51. 

(18) — Crim, Pro. Code, Act Xof 1882, s.439 
— District Ma^/istrate — Instruction to subordi- 
nates — Procession . — The High Court has no 
jurisdiction to interfere with an instruction 
issued by a District Magistrate to his subordi- 
nates respecting the route of a procession. A. 
W.N. 1891, 178. 

(19) — Punjab Chief Court — Jurisdictivn of the 
Chief Court — Convict incom 2 >etent to appeal 
from the order of a District Magistrate in the 
Punjab acting under special poicers given by the 
Local Government — Local Government's state- 
ment- -Native Indian subject committing an 
offence in a Native State — Penal Code, ss. 3 and 
4.— Held, that — The Chief Court, Punjab, has 
no jurisdiction to entertain and hear an appeal 
from the order of a District Magistrate in the 
Punjab, specially appointed by the Local 
Government to try criminal cases in a Native 
State outside British India. The Chief Court 
has also no power to question the validity of 
such an appointment, but is bound to accept 
as conclusive the statement of the Local 
Government with regard to the capacity in 
which that officer has acted. Obiter . — Native 
Indian subjects of His Majesty committing 
offences in a Native State are amenable to tho 
jurisdiction of the Courts of that State. All 
that ss. 3 and 4 of the Indian Penal Code 
provide is, that such a subject is also li.able to 
be prosecuted in British India for any offonco 
committed under this Code, in a foreign terri- 
tory (if not already tried there). 20 P.W.R, 
1910 Gr. 

(20) — Conviction by Superintendent of Cachar 
— Appeal — Jurisdiction of High Court . — The 
High Court has no jurisdiction to bear an appeal 
from a conviction and sentence by the Superin- 
tendent of Cachar in bis capacity as Magistrate 
of the District. W.R. 1864 Cr. 18. 

(21) — Act XIIIofl857, S.26 — Opium— Penalty 
— Powerof High Court . — The distribution of 
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High Courts Jurisdiction ©/—continued. 

1 — (General)— cortiinued. 

a penalty adjudged by the Magistrate under 
s 26 is no part of his judgment, and, there- 
fore not a matter over which the Hi^gh Court 
’eLrcise control under s. /04 Orim. Pm. 

Code. 1861. 8 B.L.R. Ap. 7-16 W.R. Cr. 65. 

(221— The High Court cannot, as a Court of 
tevision, under s. 297, deal with a case of 
acouittal as one of simple discharge and inter- 
fere with it. 11 B.H.C. 117- 
(23)— Crim. Pro, Code {189S), ss. 144,435— 

Order under s, 144 udien to be made-interfer- 
ence by High Court after expiry of order - 
Before making an order under s. 144, Cnm. 
Pro. Code, a Magistrate should hold an enquiry 
and determine which party has the legal right 
contended for by both 

protect the party he finds entitled to the 
Lercise of that right. Where the period for 
which an order under s. 144 is to be in force 
expired, the High will not interfere 

with the order. Rat. Un. Cr. C. 9o7. (5 O. 

132, B.) 

See ACQUITTAL, 8 C. 895. 

See act XIII of 1859, s. 2, 35 C. 1036, 
note = 9 Cr. L.J. 188. 

—Jurisdiction of High Court to transfer cases 
from Agootto Governor in Agency ™ of 
Ganiam and Vizagapatam— See ACT XIV OF 
1874, 14 M. 121 = 2 Weir 7. 

— TTiffh Court’s power to issue mandamus to 
<iommit case to \t-See ACT X OF 1875. 2 C. 

278. 

See ACT X OF 1875, s. 14, 9 C. 397. 

— Miffh Court's power to order refund of fine 
on qSng a con^ction-See ACT X OF 1875, 

s. 147. 1C. 354. 

See ACT V OP 1876. s. 8, Rat. Un. Cr. C. 
494. 

ACT XVTEI OF 1879, s. 36, A.W.N. 
19^279=6 22 = 31 A. 69 = 9 Cr. L.J. 

59. ’ . , .r. 

To transfer case in case of Europejm 

British subjects— See ACT XXI OP 1879, 9 B. 

933, 12 M. 39. 

—Detention in Reformatory School m lieu 
of sentence of imprisonment— Jurisdiction of 

High Court to alter or set aside the sentence 
—See act VIII OP 1897, ss. 1 and 16, 28 C. 
423 = 6 C.W.N. 211. 

Power to deal with an order of detention 

in A reformatory passed without authority See 
ACT vra OF 1&7, 93. 8. 16. L B.R. (1893- 

1900), 493. . . . , 

To interfere with a Magistrate s order for 

detention in a Reformatory in lieu of 
xnent— See ACT VHI OF 1897, s. 16, 1 L.B.K. 

63. 

See ACT Vm OF 1897, a. 16. 1 L.B.R. 42. 

See act XV OF 1903. as. 7 and 16, 7 Bom. 
Ii*B. 463 = 2 Or. L.J. 439. 

See AOT XrV OP 1908, 13 C.W.N. 606. 


High Court, Jurisdiction ©/—continued. 

1.— (General)— 

See BEN. ACT IV OF 1876, s. 117, 11 C. 275. 

See Bom. Act IV of 1890, s. 43, Rat. Un. 
Cr. C. 640 = Cr. Rg. 13 of 1891. 

See APPEAL, 26 M. 1 = 2 Weir 521, 11 B.H. 
C. 117, 17 C.P.L.R. 75. 

See Bail, 24 M. 161 = 2 Weir 657. 

See Bribeey, 15 M. 63 = 2 Weir 794. 

See CERTIORARI, WRIT OF, 10 B.H.C. 102. 

See COMMITMENT TO SESSIONS COURT, 4 0. 
W.N. cxvi. 26 M. 139 = 2 Weir 197, 30 M. 224 
= 16M.L.J. 529 = 5 Cr L.J. 100, 16 M.L.J. 
525 = 5 Cr. L.J. 99, 2 L.B.R. 209. 

See COMPENSATION, 4 Ind. Cas. 399. 

— High Court’s power to reverse an order, 
reviving a complaint after discharge — See 
COMPLAINT, 1 C.W.N. 49. 

See COMPLAINT, 24 C. 528 = 1 C.W.N. 370, 
4 C.W.N. 825. 

See CONTEMPT OF COURT, IOC. 109 = 10 
I.A. 171, P.C. 

—Remission of penalty under recognizance 
bond— See CRIM. PRO. CODE (1898), s. 106, 
8 C.L.R. 72. 

See CRIM. PrO.Code (1898), ss. 112 and 122, 
3 S.L.R. 168 Cr. 

— Order regarding management of property 
attached, under s. 146— See CRIM. PRO. CODE 
(1893), ss. 145.146, 435, 29 C. 382 = 6 C.W.N. 
469. 

—Power of High Court to revive an order 
made under s. 476, Crim. Pro. Code, 1898— 
See Crim. Pro. Code (1898), ss. 190, 195, 436, 
439. 6 Cr. L.J. 25 = U.B.R. 1907, Crim. Pro. 
Code, 1. 

See CRIM. Pro. Code (1898), ss. 202, 203, 
441, 5 M.L.T. 79 = 2 Ind. Cas. 618. 

See CRIM. Pro. Code (1898), ss. 202, 203, 
437, 439, 33 C. 1282. 

See CRIM. Pro. Code (1898). ss. 202, 204, 
242 244 and 439, 1 P.W.R. 1908 Cr. = 4 P.R. 
1903 Cr. = 86 P.L.R. 1908 = 7 Cr. L.J. 202. 

See Obim. Pro. CODE (1898), ss. 208 and 
S47, 12 C.W.N. 1014 = 8 Cr.L J. 221 = 36 0. 48 
= 1 Ind. Cas. 469- 

— Order of commitment — High Court’s 
power to set it aside— See CRIM. PRO. CODE 
(1898), s. 215, 2 Weir 262. 

See Crim. Pro. code (1898), s. 215. 16 M. 
L.J. 526. 9 Cr. L J. 250=1 S.L.R. Cr. 6. 

See CRIM. PRO. CODE (1898), ss. 215, 436, 
439, 16 M.L.J. 529 = 30 M. 224. 

See Grim. Pro. Code (1898), ss. 215, 436 
and 526, 27 M. 54 = 2 Weir 227. 

See CRIM. PRO. CODE (1898), ss. 271 (3), 
342 (1), 439, 494, 5 M.L.T. 316. 



2053 


THE ALL INDIA DIGEST. 


2054 


High Court, Jurisdiction of — continued. 

1. — (General) — coMinued. 

— Jurisdiction of High Court to send prisoner 
to jail outside Presidency towns — See Crim. 
Pro. Code (1898), s. 307, 29 c. 286 = 6 C.W. 
N. 254. 

See Crim. Pro. Code (1898), s. 307, 2 Weir 
388, 2 VVoir 390. 

See Crim. Pro. Code (1898), s. 423, cl. (a), 
2 Weir 476 = 7 M.H.C. 339. 

— Power of High Court to order a re-trial 
before a new jury — See CRIM. PRO. CODE 
(1898), s. 423 (2), 2 Weir 384 = 2 Weir 493. 

See CRIM. PRO CODE (1898), s. 432, 9 Cr. 
li.J. 248 = 1 S.L.R. 4 Cr. 

See Grim. Pro. Code (1898), s. 434, 8 B. 

200 . 

— Non-exercise or improper exercise of 
discretion vested in a Magistrate — High Court’s 
power to interfere — See CRIM. PRO. CODE 
U898), s. 4.95 (1. 2, 3), 19 C. 52. 

SeeCRiM. Pro. Code (1898j. r. 435 (1, 2, 3), 
2 Weir 538, 2 L.B.R. 239. 

See Crim. Pro. Code (1898), s. 476, 163 p. 

L.R. 1905=3 Cr. L.J. 73. 

See Crim. Pro. Code (1898), s. 350, 14 P. 
W.R. 1909 Cr. 

See Crim. Pro. Code (1898), s. 552, 16 C. 
487. 

iSeeDACOITY, 5M.L.T. 100 = 32 M. 179 = 9 
Cr. L.J. 567. 

See Deaf and dumb Person, 27 C. 368 = 
4 O.W.N. 421. 

See Defamation, 3 P.W.R. l909 Cr.=9 
Cr. L.J. 154 = 1 Ind. Gas. 99. 

See DISCHARGE OF ACCUSED, 5 A. 161, 6 
C.L.J. 705 = 9 Cr. L J. 400. 

See Dispute as to possession op im- 

MOVBABDE PROPERTY, 6 A. L.J. 113 = 31 A. 
150=9Cr. L.J. .982 = llnd. C.as.762, 24 B. 527 
= 2 Bom. L.R. 84. 27 O. 892 = 4 C.W.N. 613, 
34 C. 840 = 6 Cr. L.J. 452, 13 C.W.N. 125 = 4 
Ind. Cas. 354. 

See Evidence, 10 B.H.O. 497. 

See FOREIGN TERRITORY, OFFENCES COM- 
MITTED IN, 9 C. 288. 

—When judgment of High Court could be 
altered— See JUDGMENT, 21 A. 177. 

See Jury, 2 A.L.J. 475 = 2 Or. L.J. 357. 23 
B. 696=1 Bom. L.R. 114. 

— Control of Indian Legislature over High 
•Courts— See LEGISLATURE, Powers OP, 3 C. 
■63 = 1 O.L.R. 161, F.B. 

See Legislature, powers op, 26 0. 874 = 
*3 O.W.N. 564. 

See Letters Patent, 1865 iBom), ol. 26, 
t2 B. 61. 


High Court, Jurisdiction of — continued . 

1. — (General) - concluded. 

See Magistrate, Jurisdiction of, 12 
C.W.N. 604 = 7 Cr. L.J. 400. 

See Mandamus. 2 Weir 22=2 Weir 248 = 1 

M.H.C. 66. 

See Native States. 7 B.H.C. O.C.J. 172. 

See NUISANCE UNDER CRIM. Pro. CODE, 4 
C.L.R. 410. 

See Practice and Procedure, 8 C. 560 
= 10 C.L.R. 369. 

See Reference to High Court, 9 C.L.J. 
432 = 2 Ind. Cas. 593, 11 C.W.N, 715 = 5 Cr. 

L. J. 484. 

See Restoration op property, 4 L.B.R. 
14 = 6 Cr. L.J. 126. 

— Review of judgment by the High Court — 
See Review, 7 A. 672, Rat. Un. Cr. C. 458. 

See Sanction to prosecute, 22 c. 487, 
9 C.P.L.R. Cr. 27, 13 M. 144, A.W.N. 1908. 
273 = 5 A.L.J. 749 = 31 A. 38 = 9Cr. L.J. 39 = 1 
Ind. C.as. 569, 10 C.W.N, 1026 = 4 Cr. L.J. 
168, 13 C.W.N. 1038. 5 C.L.J. 222, 7 P.W.R. 
Cr. 1908, F.B. = 103 P.L.R. 1908 = 5 P.R. 1908 
Cr. = 7 Cr. L.J. 281. 

See Security for good behaviour, 
14 C.W.N. 49. 

See Sentence. 4 M.H.C. App. 36. 

See Sessions Judge. Jurisdiction of, 5 
C.W.N. 411. 

See St, 24 and 25 Vic., ch. 104, s. 15, 
1 Weir 786. 

See ST. 39 and 40, Geo. III. ch. 79, 8 

M. 24. 

See Transfer op criminal cases, 8 C. 
63, 5 M.H.C. 212, 26 M. 188 = 12 M.L.J. 391 =2 
Weir 678, 18 M.L.J, 69. 

See VERDICT OF JURY, 14 0. 164, 4 M.L.T. 
483, 2 C.L.R. 518. 

2. — (Ab a Court of Reference). 

See High Court, Jurisdiction op. — 
1— General, 

See Reference to High Court. 

(1) — High Court — Reference under s. 286, 
Crivi. Pro. Code, 1872. — The High Court, as a 
Court of reference, can only deal with cases in 
which a sentence of death has been passed. 8 

N. W.P. 130. 

(2) — Crim. Pro.^Code {1872), ss. 297, 307 — 
High Court — Weight to be attached to evi^ice. 
— In a reference under s. 307 of the Crim. Pro. 
Code, the High Court is bound to accept the 
opinions of the Judge and the jury where they 
agree. It is not open to it to believe the evi- 
dence which they have both disbelieved. Rat. 
Un. Cr. C. 924 = Cr. 29 of 1897. 
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High Court, Jurisdiction o/— continued. 

2.— (As a Court of Reference)— concW. 

(31 — Crim. Pro- Code {1882), ss. 238 and 307 
-Refei-ence to High Court— High Court's 
vower to co7ivict a ^person for a minor offence 
not charged -It is competent to the High 
Court in dealing with a case under s. 307 of 
the Grim. Pro. Code, to convict the accused 
under s. 365 of the Penal Code, although he 
was not charged with any such offence, but 
was charged with offences punishable under 
ss. 366 and 376, Penal Code. 22 C. 1006. 

U)—Crim. Pro. Code (1872). ss. 295, 296— 
Reference by District Magistrate against 
acquittal by Sessions Judge —VIhexe pnsonere 
convicted by a Bench of Magistrates are acquit- 
ted on appeal by the Sessions Judge, it is not 
competent for the District Magistrate to trans- 
mit the proceedings, under ss. 296, 297, Crim. 
Pro. Code, to the High Court, to have the 
order of acquittal by the Sessions Judge set 
aside. The High Court, as a Court of revision, 
will not interfere in any case of acquittal, the 
law having given to Government the right of 
appeal in such cases. 6 C.L.R. 245. 

^3. (Revisionalpov/ers of High Court). 

See High Court, jurisdiction of— 

1 — General. 

See REVISION. 

(1) — Superintendence, High Court's power 
of—S. 15 of the Charter Act— Interfering with 
order of Presidency Magistrate — Crim. Pro. 
Code, (Ad V of 1898), s. 203, oider under— 
Dismissal of complaint — Rule issued by Hign 
Court — Magistrate's duty to show cause. 
Independently of the Code of Criminal Pro- 
cedure, the High Court has jurisdiction, under 
s. 16 of the Charter Act, to interfere with the 
order of a Presidency Magistrate, dismissing a 
complaint under s. 203, Crim. Pro. Code, and 
direct a further enquiry. There is no form of 
judicial injustice which the High Court, if need 
be, cannot reach, under the Charter Act. S. 15 
of the Charter Act should be interpreted in an 
extended sense so as to give the High Court 
power of superintendence, that is to say, powers 
of revision over proceedings of the subordinate 

Courts. 12 C.W.N. 678 = 7 Cr. L.J. 499. 

(g)— Pending case— Interference by High 
Court. — It is only in very exceptional instances 
that the High Court should, as a Court of 
Revision, interfere with the action of a Subor- 
dinate Court in respect of any pending case, 
and especially when such a case has reached 
the stage where a charge has been drawn, and 
only the defence of the accused remains to be 
heard. Generally, it is inadvisable to interfere 
in a pending case, unless there is some mani- 
fest and patent injustice apparent upon the 
face of the proceedings and calling for prompt 
redress. 26 C. 786 = 3C.W,H* 491. [B., U.B.R. 
1904, 1st Qr., Crim. Pro. Code, 4], 

(3) — The High Court has the power to inter- 
fere at any stage of the case, and when it is 
brought to its notice that a person has been sub- 
jected for over two months to the harassment 


High Court, Jurisdiction ©/—continued. 

3. — (Revisional powers of High Court)' 

— continued. 

of an illegal prosecution, it is bound to inter- 
fere. 22 C. 131. 20 B. 543, 3 L.B.R. 109 ; 

B.,25C. 233. 130 P.L.R. 1901; D., 10 C.W.N. 
322] . 

(4)— Crim. Pro. Code (1861), s. 404— Magis- 
trate acting without jurisdiction — Power to set 
aside proceedings* — The High Court alone can 
set aside, under s. 404, the finding of a subor- 
dinate Magistrate, who has tried a case without 
jurisdiotion and acquitted the accused. 4 H. 

H.C. App. 60. 

{6)-Crim.Pro.Gode (1898), s. 476— Prosecu- 
tion directed by subordinate Civil Court Powers 
of High Cowrf.— Where a subordinate Civil 
Court orders the prosecution of a person, the 
High Court has no powers of criminal revision,, 
but it has power to interfere under s. 622, 
Civ. Pro, Code, 1882. when the necessary 
conditions exist, 1 A.L.J. 481 = A.W.N. 1904, 
170. 

(6) — Crimirtaf proceedings ordered by Civil 
Court, power of High Court to stay — S. 15, 
Charter Act, scope of — Ss. 28 and 29, Letters 
Patents. 476, Crim. Pro. Code.— The power 
of general superintendence given by s. 15 is not 
limited by any other provisions of law, and it 
includes the power to point out to the 
subordinate Courts, the inexpediency of trying 
a case when it is likely to interfere with the 
due course of justice. The power of superin- 
tendence and transfer implies the power to send 
for tbo records in any case in the lower Courts, 
which must necessarily stay further proceedings 
in that case. Therefore, the High Court has 
the power to stay proceedings (ordered by a 
Civil Court) in Criminal Courts till the app^l 
from that Court is disposed. The fact that the 
Court may not have the power to set aside the 
order under s. 476, Crim. Pro. Code, is mits^f 
no reason for holding the other way. 4 M.L.T. 
186. 

(7) _Crm.Pro. Code (1898), ss. 146 and 435 

— Revisional powers of High The 

High Court has no power to interfere in revision 
with an order passed under s. 146, but it wiU 
have jurisdiction if the Magistrate has exceeded 
the powers given him by the section though, 
ostensibly, he acts nnder it. 7 Bom. Ii.R« 1® 
= 2 Cf. L.J< 28. 

(8) — Interference by High Court, in cases, 
where no appeal lies. — The High Court is wund 
to interfere, even though no appeal lies, if it is 
clear on the face of the proceedings that the 
Magistrate approached the case from an entir^ 
wrong point of view. 13 B. 381. [P*» 1^ 
340]. 

{9)— Order of Her Majesty's Consul at Jfiwcof 

—High Court's revisional jurisdictionSr^m. 

Pro. Code (1898), s. . 435.— The High Coiut ot 
Bombay h^ no criminal revisional junsmction 
over the proceedings of Her Majesty's Conso 
within the dominions of the Sultan of Musoa -- 

24 B. 471=1 Bom. L.R. 840. 
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High Court, Jurisdiction o/— coatinued. 

3.— (Revlsioiia! powers of High Court) 

— continued. 

(10) — Crim. Pro. Code {X of 1872), s. 518 = 

145 of the present Code — 24 and 25 Vic-.c. 104, 

5. 15 — Interference by High Court — Nature of 
order uivder s. 518, Crim. Pro. Code, 1872 . — 
The High Court could not interfere, under the 
Charter Act, with orders properly passed by 
Magistrates under s. 518 of the Crim. Pro. 
Code of 1872 =s. 145 of the.present Code, (i^., 5 
C. 7 F.B.. 19 C. 127 ; Exp., 1 C.L.R. 58.] 
Obiter. — An order under s. 618 of the old Code 
(=s. 145 of the present Code) is not a judicial 
proceeding, however much it may infringe 
upon the undoubted legal rights 'of parties. 
2 C. 293, P.B. [R., 8 C. 590=11 C.L.R. 414]. 

(11) — High Court's extraordinary criminal 
jurisdiction — Revisional powers. — The High 
Court, in the exercise of its powers of extra* 
ordinary jurisdiction conferred by cl. 15 of the 
Charter, cannot, in criminal matters, interfere, 
unless all other remedies provided by law have 
been exhausted. 3 C. 573 = 1 C.L.R. 352. 

(12) — powers of High Court — 
Notice to accused by District Magistrate. — The 
High Court is competent, in the exercise of its 
revisional jurisdiction, to question not only the 
legality but the propriety of any finding, 
sentence or order ; and it is quite open to it to 
fieal with the question whethera District Magis- 
trate, in exercising the power under s. 437 of 
the Crim. Pro Code, exercises a proper discre- 
tion in proceeding to niakean order for further 
enquiry without giving notice to the accused, 
and allowing him an opportunity of being 
heard. Semble. — As a matter of strict law the 
accused was not entitled to be heard by the 
District Magistrate, before the order for further 
enquiry was made. 10 C. 268. 

(13) — Conviction by Jury — High Court's 
power of interference. — The High Court can 
interfere with a conviction of an accused by a 
Jury, only if it finds a defect in the charge, or 
in some other portion of the procedure. The 
question of sentence, however, is entirely in its 
hands. 22 C. 276. 

(14) — High Court's powers of revision ^Fur. 
th^ enquiry — Crim. Pro. Code (/6W6), ss.423, 
435,439— DetUrs Patent, 1865, cl. 28.— Both 
under ss. 435 and 439 read with s. 423, Crim. 
Pro. Code, 1898, and under cl. 28 of the 
Letters Patent, the High Court has the power 
to revise the proceedings of Magistrates subject 
to the appellate jurisdiction of the High Court 
(spoh as Presidency Magistrates and. to direct 
a further enquiry into a complaint. 26 C. 748 
*=3 C.W.N. 898. [Diss.. 27 C- 126 ; R., 27 B. 
84]. 

(IQ)— CrtOT. Pro. Code {1898), 439— 

Powers of High Court to deal with accused 
persons not appealing. — The High Court has 
power, under s. 439, to deal with the case of 
accused persons not appealing against their 
conviction, while considering and trying the 


High Court, Jurisdiction of — continued. 

3. — (Revisional powers of High Court) 

I — continued. 

appeal preferred by the other accused ; cl. (5) 
of s. 439 does not in any way affect the 
jurisdiction vested in the High Court to deal 
with their ciise. 5 C.W.N. 330. 

(16) — Crim. Pro. Code {1898), ss.439 and 
— Order of Munsijf directing prosecution — 

Interference by Criminal Bench, High Court — 
Ciu. Pro. Code {1882), s. 622.— A Criminal 
Bench of the High Court has no authority to 
interfere, under s. 439, Crim. Pro. Code, with 
the proceedings of a Munsifi taken under 
s. 476, Crim. Pro. Code. In such cases, a Civil 
Bench of the High Court should, under s. G22, 
Civ. Pro. Code, be moved for the purpo.se of 
hearing the application. 8 C.W.N. 73. [F.. 

4 L.B.R. 138 ;i2.. A.W.N. 1904, 15 = 26 A. 
249. 1 C.L.J. 161=32 C. 367=9 C.W.N. 364 
= 2 Cr. L.J. 110, 3 L.B.R. 234. 5 P.R. 

1908 Cr. = 7 P.W.R. 1908=103 P.L.R. 190SJ . 

(17) — Orders passed by a Magistrate — Execu- 
tive orders and acts — Revision by High Court . — 
A Slagistratc passed certain orders depriving 
one person of, and giving another, possession 
of immoveable and moveable properties but 
not in accordance with any provision of law. 
The High Court in revision set aside the orders. 
10 C.W.N. 246 = 3 Cr. L.J. 199. 

(18) — Crim. Pro. Code {1898), ss. 145, 146— 
Proceedings instituted on a Police report — 
High Court, powers of . — The High Court may 
interfere in a proceeding instituted by a 
Magistrate under s. 145, when the Police 
report on which the proceeding is based states 
in the vaguest terms that each of the parties 
claims a certain right, and that, inasmuch as 
both the parties are men of substance, there 
might be a breach of the peace. 11 C W.N. 
198 = 5 Cr. L J. 82. 

(19) — Judge's notes of evidence and proceed- 
ings — Right of accused — Revisional powers of 
High Court . — An accused person is not enti- 
tled to a copy of the record of the evidenceand 
proceedings in the case, merely on the ground 
of an alleged probable hardship. The High 
Court can call for and examine the record of 
any case tried by a Court of Sessions, when 
there is a reasonable prima facie ground as 
vespects either the irregularity of the proceed- 
ing, or the illegality or impropriety of the 
sentence or order passed. 1 M.H.C. 138. 

(20) — High Court's power to order re-trial . — 
The High Court, which has a power, which a 
District Magistrate does not possess, viz,, to 
order a re-trial, is not warranted in so doing 
merely because the Magistrate who has dis- 
charged an accused person in a case wa.s 
competent to try and finally determine, but 
arrived at a conclusion, different from that at 
which the High Court would have arrived as 
to the credit due to the witnesses. 8 H. 336. 
[B., 3 M.L.T. 230 = 18 M.L.J. 57]. 



2059 


THE ALL INDIA DIGEST. 


2060 


High Court, Jurisdiction ©/—continued. j 
- 3 .— (Reviaional powers of High Court) 

^-continued, 

(21) — High CottrVs power, to order re-trial, 
for a qrarer offence bt/ competent Magistrate 
Crim! Pro. Code{lS7ii), s. 299 {=s.4l7ofthe 
Code of 1898)— Crim. Pro. Code {1882), .s. 439. 

\Yhere the evidence discloses an ofience of a i 

graver character beyond the jurisdiction of a 
subordinate tribunal, the High Court may 
quash the conviction and sentence for the 
minor offence and direct a trial before a tribu- 
nal having jurisdiction for the graver. Whether 
it will do so or not is a question, not of law. 
but of expediency, on the facts of the parti- 
cular case. 2 Weir 569 = 7 M.HX. App. 

5. [F., 2 Weir 569j. 

(22) — Wherean offence, in its ordinary form, 
is within the jurisdiction of a tribunal, the 
jurisdiction is not necessarily ousted because 
the evidence discloses an element constituting 
the offence in a specific and graver form. In 
such cases it is a question, not of law, but of 
expediency, on the facts of the particular case, 
whether the High Court will interfere or not 
to quash the conviction. 2 Weir 569. CI2-> 2 

Weir 609 = 24 M. G75] . 

( 23 ) — Defective investigation by Magistrates 
^Crim. Pro. Code (1872), s. 297 { = s. 439 of the 
Code of i696).— A defective investigation by a 
Magistrate constitutes a material error and 
will justify the High Court in setting aside the 
conviction. 2 Weir 670. 

(24) — Reference — Revision — Powers — Crim. 
Pro. Code, s. 439 (5).— Per Aston, J.— It is a 
well established rule of this Court that, in exer- 
cising the powers of revision, it interferes on 
questions of fact, only in very exceptional cir- 
cumstances. The jurisdiction of the High 
Court, to interfere on questions of fact, has 
often been affirmed ; and that, in very excep- 
tional cases, this power should be exercised is 
obvious : such as, where' there has been a con- 
viction of a clearly innocent person, and, but 
for the powers given to the High Court, to in- 
terfere as a Court of revision, the only remedy 
would be by petition to the Government, to 
exercise its powers of prerogative. 8 Bom. L. 
B. 851 = 4 Cr. L.J. 446 = 1 M.L.T. 444. 

(25) — Order of detention in a Refonnatory 
improperly passed — Potcer of High Court to in- 
terfere — Reformatory Schools Act, s. 16. — A 
High Court has power to interfere in appeal or 
revision, when an order of detention in a re- 
formatory is opposed to the rules framed by 
the Local Government under the Act. If an 
order for detention in a Reformatory School is 
not properly passed, that is, if it does not con- 
form to the rules made by the Local Govern- 
ment, the High Court is not debarred by s. 16 
of the Act from altering or reversing such order. 
IL.B.R. 68. (21A. 391. 27C 133, F. ; L. B. 
R. (1893— 1900), 441, 25 C. 333, Diss.) 

(26) — Power of High Court to set aside an 
order of District Magistrate merely because case 
is one fit for refei ence^ — The High Court vrill 


High Court, Jurisdiction of- concluded. 

3.— (Reviaional powers of High Court) 

— concluded. 

not set aside an order made by a District Magis- 
trate, merely on the ground that the most 
proper course would have been to refer the case 
to the High Court, if it cannot be shown that 
the order made by the District Magistrate was 
not a fit and proper one for the High Court to 
make. 1 L.B.R. 311. (15 C. 608, F). 

(27) — Powers of — Revision of interlocutory 
orders. — It is competent for a High Court to 
exercise its powers of revision at any stage of a 
criminal case. In this case, the Chief Court of 
Rangoon treated a regular criminal appeal as 
an application for revision of an interlocutory 
order. 3 L.B.R. 109 = 3 Cr. L.J. 23. 

High Court Rules. 

— Rules of the High Cottrt, Appellate Side. 
Ch. V, Rule 5— Power of Full Dench to send 
case hack to referring Bench for final disposod- 
— The language of r. 5 of Ch. V of the 
Rules of the High Court, Appellate Side, relat- 
ing to references to the Full Bench in crinai* 
nal matters, is sufficiently wide to enable the 
Full Bench to send a case hack, with an 
expression of opinion upon the point 
raised, to the Bench which referred it for fitjal 
disposal. 27 C. 839 = 4 C.W.N. 656, F.B.; 4 C. 
W.N. 645. [F., 28 C. 10]. 

High Court, Superintendence and Powers of- 

See High COUUT, JURISDICTION OF. 

(1) — Interference by High Court, after ex- 
piry of order — Crim. Pro. Code (1898), s. 144. 
— Where the period for which an order under 
s. 144, Crim. Pro. Code, is to be in force has 
expired, the High Court will not interfere with 
the order. Rat. Un. Cr. C. 967 = Cp. Rg. 2 
of 1898. 

{l.a)—High Court— Powers of interfer^ce. 
— In a case where no appeal lay to it, the High 
Court, in the exercise of its extraordinary 
powers, reversed a conviction for cheating 
which was confirmed on appeal by the Sessions 
Judge. 9B.H.C. 448. [H.. 15 C.I'.L.R 9*]. 

(2) — Crim. Pro. Code {1898)> ^s. 435 
Revision, powers of, under ss. 435 to 439, of 
High Court, Sessions Judge arid District magis- 
trate, if same — Evidence, misappreciatwn oj, 
whether a ground for interference— Further 

enquiry, power to order, — The accused 
charged for an offence under s. 223, I.P-^*» 
but were discharged by the Sub-Magistrate on 
the ground that the prosecution failed 
establish the offence. The District Magistra^ 
sent for the records under s. 435, and 
a further enquiry by another Magistrate, on 
ground that the reasons given by the Ma^- 
trate for discrediting the prosecution 
I were not convincing. Held on app^L J 
! ( Wallis and Munro, JJ„ Sankaran Natr, 
dissenting) that, the powers of 
the High Court and the Sessions Judge or 
trict Magistrate are co-extenaive imd« s. 
and are not limited. There is nothing 
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High Court, Superintendence and Powers of 
— continued. 

s. 43*7 to suggest that misappfcciation of evi- 
dence in the lower Court is not a ground of 
interference, but s. 436 shows that it is a ground 

That, in a case whore the 
District Magisti'ate or the Sessions Judge 
considers that a llagistrate is wrong in dis- 
charging an accused and that a priina, facie 
case is made out, the District IMagistrate or the 
Sessions Judge cannot, in the exercise of the 
power to order further enquiry under s. 437, 
himself frame the charge or try the accused. 
Under the latter part of the section, the Dis- 
trict Magistrate may make the further enquiry 
himself and frame the charge in the course of 
it. ^ That, in a case of difference of opinion 
owing to mere appreciation of evidence, the 
Sessions Judge or District Magistr.ate is not 
bound to refer the case to the High Court, but 
would be justified in ordering a re-consideration 
of the same evidence, J. — A subordi- 

nate Magistrate unsatisfactorily dealing with a 
case would be a good ground for ordering 
further enquiry by another Magistrate. When 
the legislature is not satisfied that the general 
revisional jurisdiction established by it is 
sufficient to deal with a particular class of cases 
and creates a special revisional jurisdiction io 
such cases, it seems to be in accordance with 
the intention of the legislature that the special 
jurisdiction should l>e exhausted before the 
general jurisdiction is resorted to. Sankaran 
Nair, J. — Recognising the distinction between 
revision |vnd appeal, neither the High Court nor 
a District Magistrate, could interfere with aii 
order of discharge on account of mere misappre- 
ciation of evidence. 5 M.L.T. 233, F.B. Cr. 
L.J. 192 = 19 M.L.J. 157 = 32 M. 220 = 1 Ind. 
CaB. 228. 

(3) — Crim. Pro. Code {Act X of 1H72), ss. 263 
mid 457^ 88. 307 and 238 {Act V of 1898) 
— Jury's verdict of acquittal — Poivers of High 
CoieH on reference. — On a reference, under' 
a, 263 of the Crim. Pro. Code of 1872, the High 
Court can convict a prisoner of any offence, 
which the Jury could have convicted him of, 
upon the charge framed and placed before them, 
under s. 467 of the Crim. Pro. Code of 1872. 
3',C. 189. lAppr., 22 C. 1006]. 

(4) — Crim. Pro. Code {1882), s. 439 — Charier 
Act, 8. 15 — Orders made by inferior criminal 
Courts — Poioers of High Cowrf— Ultra vires 
order of Magistrate under s. 144, Crim. Pro. 
Code. — Under s. 439 of the Code, the High 
Court has the general power of revision of all 
orders made by inferior criminal Courts which 
come before it iu auy way whatsoever ; under 
cl. 15 of the Charter Act it has a general 
power of superintendence, and, under that 
power, it can send for auy record which it may 
desire to see. If, upon the face of the record, 
it finds that an illegality has been committed, 
and that an order has been made which the 
Magistrate has no jurisdiction to make, it can 
set aside the order. The High Court has 

interfere, under the Charter Act, if 


I High Court, Superintendence and Powers of 

— continued. 

the proceeding of a M.agistrato is ultra vires 
and could not be made under s. 144, Crim. 
Pro. Code. 19 C. 127. 

— Revision of order of acquittal — See 
acquittal, L.B.R. (1893-1900), 126. 

ACT X OF 1875. ss. 115 and 147. 12 B. 
H.C. A.C. 217. 

See ACT V OF 1876, s. 8, 14 B. 381. 

See ACT IV OF 1877, ss. 7, 45, 8 C. 166 = 10 
C.L.R. 190, 

See ACT IV OF 1877. s. 168, 7 C. 447. 

— Revision by High Court of an order of a 
subordinate tribunal under s. 58, Forests Act 
VII of 1878— 6’ce ACT VII OF 1878, s. 58, 4 A. 
417. 

See ACT XVIII OF 1879, s. 14, 27 C. 1023 
= 4 C.W.N, 389. 

See Act XVIII OF 1879, s. 36. 21 A. 181. 

— Unprofessional conduct of practitioner — 
Opportunity to defend himself— 6’ec ACT 
XVIII OF 1379, S. 40. 15 C. 152, P.C. = 14 I. A. 
164. 

See ACT III OF 1834, s. 8 (6), 9 A. 420. 

See ACT VIII OF 1897, ss, 8, 11, 16 and 31. 
27 C. 133. 

See ACT VIII OF 1897. ss. 4, 8, 16, 20 A. 158, 
20 A. 160. 

See ACT VIII OF 1897, s. 16, 21 A. 391, F.B. 

See Bom. Act VI op 1863, ss. 22 and 25, 2 
S.L.R. 20 Cr. = 10 Cr. L.J. 233, 

See Bom. act VII OF 1867, s. 16, Rat. Un. 
Cr. C. 478. 

See BOM. ACT VIII OF 1867. ss. 6 and 14, 10 
Bom. L.R. 630 = 8 Cr. L.J. 141. 

See BUR. ACT III OP 1889, ss. 9 and 20, 
cl. 2, L.B.R. (1893—1900), 147. 

See BAIL, Rat. Uq. Cr. C. 892. 

— In cases of orders requiring security for 
good behaviour — See CRIM. PRO CODE (1898), 
ss. 118, 123, 406, 439. 2 0.0. 307. 

— High Court’s power of revision of Magis- 
trate’s order under s. 144, Crim. Pro. Code — 
See Crim. Pro. Code (1693), ss. 144 and 
435 (8), 4 Bom. L.R. 582. 

— Revision of orders in disputes as to immove- 
able property— CRIM. PRO. CODE (1898), 
ss. 146 and 434 (3), 25 A. 637=A.W.N. 1903, 
102 . 

— High Court’s power of interference with 
order under s. 146, Crim. Pro. Code — ^’eeCBIM. 
Pro. Code H898), ss. 146 and 485, 7 Bom. 
L.R 18. 

— In cases of disputes of civil nature — See 
CBIM. Pro. Code (1898), s. 147, 29 M. 97=- 
ISIST.L.J. 394=3 Or. L.J. 81. 
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High Court, Superintendence and Powers of 

— concluded. 

See GRIM. PRO. CODE (1898), s. 148 (3), 9 
C.W.N. 887 = 1 C.L.J. 331 = 2 Or. L.J. 408. 

—Application for sanction to prosecute— 
Rejection by ^lagistrate — Independent applica- 
tion to Sessions Judge— Procedure, validity 
of— GRIM. PRO. CODE (1898), s. 196, 25 
A. 126 = A.W.N. 1902, 197. 

—Powers of High Court to act under s. 562 
on appeal— See Criji. PRO. CODE (1898), 
ss. 423 (d) and 562, 24 A. 306 = A.\V.N. 1902, 
69. 

— Appeal preferred by Government from ac- 
quittal — Revision — See GRIM. PRO. CODE 
(1898), ss. 435, 438, 439, 24 A. 346. 

—In acquittals— See CRIM. PRO. CODE 
0898), s- 439. 27 A. 359 = A.W.N. 1904, 278, 
S.C. 191, Oudh. 


High Court’s power of revision — See CRIM. 

Pro. Code (1898), ss. 439, 476, 23 A. 249 = A. 
W.N. 1901, 59. 


See DISPUTE AS TO POSSESSION OP 
immoveable property, 2 C.L.J. 241 = 2 
Cr.L.J. 618 = 33 0. 68, F,B. = 9 C.W.N. 1046. 


t 


See FURTHER Enquiry, 13 C.W.N. 1221. 

See Reference to High Court, Rat. 
Un. Cr. C. 473. 

See Restoration of property, 27 A. 
415 = A.W.N. 1905. 19 = 2 A. L.J. 64 = 2Cr. L.J. 
24, 13 C.W.N. 77. 

See Review, 19 0. 127. 

See revision, 27 A. 630 = A.W.N. 1905, 139 
= 2Cr. L.J. 331, 27 A. 46S = A.W.N. 1905, 65, 
4L.B.R. 339 = 9 Cr. L.J. 24, 5 N.L.R. 4 = 9 
Cr. L.J. 211 = 1 Ind. Cas. 238, 2 S.L.R. 
26Cr. = 10Cr. L.J. 237, 

See Sanction to prosecute, 5 A.L.J. 
247 = A.W.N. 1908, 102 = 30 A. 243 = 3 M.L.T, 
377 = 7 Cr. L.J. 389, 27 A. 292 = 1 A.L.J. 597 
= A.W.N. 1904, 231, 3 A. 608, 1 A.L.J. 186 , 
26 A. 1 = A.W.N. 1903, 1. 27 M. 223 = 2 Weir 
208 = 14 M.L.J. 74. 6 O.C. 216. 

See SECURITY FOR GOOD BEHAVIOUR, 2 C. i 
384 = 1 C.L.R. 95. j 

See SECURITY TO keep THE PEACE, 3 C. 
757 = 2 O.L.R. 408. 

See VERDICT OF JURY, 3 C. 623 = 2 C.L.B. 
304, 9 C. 53 = 11 C.L.R. 169. 

High Seas, Offences Committed in. 

(D— Merchant Shipping Act, 1S54 (17 and 
18 Vic., c. 104), s. 267— Merchant Shipping Act, 
1855 (16 and 19 Vic., c. 92), s. 21— Colonial 
Cofurts Jutisdiciion Act, 1874 (37 and 38 Vic., 
c, 27) — Offence committed by British Seamen 
on a British ship on the high seas— Procedure. 
— The trial of a British seaman for an offence 
comniitted on British ship on Ahe high seas 
must be conducted under the Code of Criminal 
Procedure, though the offence charged must be 
an offence under English law. 21 C. 782^. ' 


High Seas, Offences Committed in — continued, 

(^)— Offence committed in British ship during 
voyage on the high seas — Penal Code — Crim. Pro* 
Code.— A Presidency Magistrate has authority 
to convict a person of an offence under 
the Indian Penal Code, committed in a British 
ship during her voyage on the high seas, The 
charge should be framed with reference to the 
Indian Penal Code, and in case of conviction 
the punishment should be awarded under that 
Code. 25 B. 636=3 Bom. L.R. 253. 

(3)— seas— Offence committed within 
three miles of shore — Substantive Law appliea- 
tfle — Procedure — Pzmishment — Jurisdiction.— 
An offence committed on the high seas but 
within 3 miles from the British Indian shor^ 
is one committed within British Indian tero- 
tories (what may be called maritime territory) 
and the substantive law applicable is the Penal 
Code, and the procedure is also that laid 
down in the Crim. Pro. Code. Though, under 
Reg. XII of 1827, the District Magistrate 
DO authority beyond the low water-mark ad- 
joining his district, Stat. 12 and 13 Viet., 
c, 96 gave to such Magistrates jurisdiction over 
offences committed on the high seas within the 
high water-mark as if they had been committM 
within their local jurisdiction. There might 
be a doubt as to what punishment the accused 
are liable to if the description of the offences 
charged were identical under the Indian and 
English Law, but the question does not arise m 
the case of the offence of mischief when it is 
not shown that the sentence provide^ in the 
Penal Code is heavier than what would bo in- 
flioted under the English law. Per West, J. 
8 B.H.C.'t;r. 63. [R., H Bom. L.R. 221}. 

i4)—Jurisdictwn—nigh seas—Stibstantive 

Law applicable — Procedure — Abetment oy 

accessories— Merchant Shipping Acts— Penal 
Code— Imperial Statutes— Indian Legislaixon. 
— One Marks was charged with having commit- 
ted mischief by setting fire to a decked vessel oi 
a burden of over 1,000 tons at a distance ol 
about fifty miles off the Coast of Bombay on a 
voyage from Bombay to Liverpool. Elmstone 
and two others, brokers of the vessel were 
charged with having abetted the said 
mischief by conspiring to have her destroyed 
with intent to defraud an Insurance Comwy, 
and, in order to effect their design, hribi^ 
Marks to destroy her. Charges were 
both under the Penal Code and under tne 
Imperial Statutes. The question was under 
what law the principal and the acccssones 
pectively were to be punished. The 
propositions of law were laid down. (1) A 
procedure applicable to the c.ase is the one pre- 
vaiKng in the Indian High Courts in the 
cise of their Original Criminal Junsmction. 

(2) The substantive law applicable to 
bom subjects in such cases is the English 
and not the Penal Code, both in the case of tne 
principal offender and of the abettor^ 
sentence therefore is to be under English La* 

(3) There is no Indian enactment now in low 
providing for the offences nndcr the 

stances above described, either for the pnn pat 
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High Seas. OffenceB Committed la — concld. 

offence or for the abetment, since the word 
** offence” in s. 109 of the Penal Code generally 
means an offence punishable under tne Code 
and not one punishable under a special or local 
law. (4) No Imperial enactment has extended 
the application of the Penal Code in respect of 
.similar offences when committed within British 
Indian limits to offences committed on the high 
seas. 7 B.H.C. Cr. 89. F.B. [R., 8 B.H.C. 
Or. 63, 2 B. 19, 16 C. 233. 18 B. 636, 19 
B. 105, 11 Bom L.R. 221J. 

(5) Ptinishment — Procedure — European 

British subject — 7 Will, IV. , and 1 Viet., c. 65, 
■S. 2 — 1 <£ 15 Viet., c, 29, $. 5 — Jurisdiction — 
Act XIII of 1665, — In prosecuting a British 
.subject for an offence committed on board a 
British ship upon the high seas held (1) (Phear, 
J.. dubitante) that ho must be charged with an 
offence under the English law ; (2) that the 
punishment must bo according to the English 
law; (3) that the trial must be accordingto the 
procedure of the local Court. Therefore, where 
a British subject was charged before the High 
•Court with having committed an offence under 
7 Will. IV., and 1 Viet., c. 85, s. 2. on board a 
British ship, upon the high seas, within the 
.admiralty jurisdiction of the Court, and found 
guilty of an offence under 14 and 15 Viet., 
■c. 19, s. 5, held that the conviction was good, and 
that the prisoner would bo rightly punished 
with rigorous imprisonment, w'hich is defined 
by s. 53 of the Penal Code to be equivalent to 
imprisonment with hard labour, and that the 
trial had been rightly proceeded with under Act 
XUI of 1865 1 B.L.R. 0. Cr. 1. [Dist., 8 B. 
it C. Cr. 63, 16 C. 238 ; R., 7 B.H.C. Cr. 89, 
•P.B., 8 B.H.C. Cr. 63]. 

See Crim. Pro. Code (1898), ss. 181 (1 to 3), 
182, Bat. Un. Cr. C. 181. 

-Highway. 

— Right to conduct a^procession. — A person’s 
right to conduct a procession on the public 
highway can only be quest ioned by a Magistrate, 
who, for the preservation of peace, may, if he 
sees sufficient ground, interdict the procession. 
1M.U.C.50. [B., 2 Weir 77=6 M. 203]. 

See Crim. Pro. Code (1898), s. 133, 3 C.W. 
-N. 345. 

— Carrying of corpse on a highway — See 
•Crim. Pro. Code 11898), s. 147, 7 M. 49 = 2 
Weir 115. 

See Jury, 18 A. 168, 22 A. 267. 

See NUISANCE UNDER CRIM. PRO. CODE, 
11 C. 8, 20 M. 433 = 1 Weir 233. 

See PenaIj Code, ss. 163, 296, 26 M. 554 = 

.1 Weir 260 = 13 M.L.J. 171. 

See PbnaIj Code, s. 279, 19 B. 716. 

-Hill Uunicipalities Act. 

See Mad. Act HI of 1907. 

.SUndu Law. 

1. — Joint Family. 

2. — Maintenance. 

S.^Mabriage. 


Hindu Law — continued. 

1. — (Joint Family). 

See Act XI of 1878, ss. 19 and 20, A.W.N. 
1906, 11=3 Cr. L.J. 88 = 23 A. 302 = 3 A.L.J. 
833. 

— Right of joint Plindu family to empower 
one to vote on tbeir behalf — See BEN. ACT II 
OF 1888, ss. 14 and 24. 19 C. 192. 

— Kurta inducing Collector to pay money 
due to family on false personation of minor 
members of joint family — See CHE.VTINU, 32 
C. 775 = 9 C.W.N. 807=2 Cr. L.J. 368 = 1 C.L. 
J. 469. 

See Criminal Misappropriation, i Weir 
453. 

— Attachment of the undivided interest in 
the joint family of an absconding party — See 
Crim. Pro. Code (1898). ss. 87 and 88, 2 
Weir 43. 

See Crim. Pro. Code (1898), s. 198, 32 C. 
425 = 8 C.W.N. 515. 

See Dispute as to possession of im- 
moveable PROPERTY, 18 M.L.J. 343 = 31 

M. 318 = 8 Cr. L.J. 205 = 4 M-L.T. 301. 

See Maintenance, 13 M. 17 = 2 Weir 620. 

See Penal Code, ss. 124-A, 131, 37 P.W. 
R. 1907 Cr. 

See PENAL Code. s. 411, 29 A. 598= A.W. 

N. 1907. 187 = 6 Cr. L.J. 23. 

See STOLEN Property, 22 A. 445. 

See THEFT, 10 M. 186=1 Weir 408, 3 A. 
181. 

2. — (Maintenance). 

See maintenance. 

(1) — Right to maintenance— Justification for 
wife leaving husband — Unkindness or neglect — 
Crueltij — Crim. Pro. Code (1872), s. 536 . — 
Under the Hindu Law, more unkindness or 
neglect short of cruelty would not bo a suffi- 
cient justification for a wife to leave her hus- 
band’s house. Reference being bad to the 
first Code of Criminal Procedure (XXV of 1861) 
and to the existing Code (X of 1872). s. 536, 
unless a husband refuses to maint.ain his wife 
in his bouse, or has been guilty of acts of 
cruelty which would justify her in leaving his 
protection, she is not entitled to maintenance 
while living apart from her husband. 24 W.R, 
377. 

(2) — Maintenance, Right to, out of confiscated 
property — A Hindu widow was held not enti- 
tled to maintenance out of property belonging 
to her husband which had become forfeited to 
the Government on his conviction for rebellion, 

2 Ind. Jur. N.S. 124. 

3. — (Happiage). 

See Marriage. 

(1) — Hindu Law — Apostacy — Dissolution of 
marriage. — There is no authority in the Hindu 
Law for the position that a degraded person or 
an apostate is absolved from all civil obligations 
incurred before degradation or apostacy. So far 


130 
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Hindu Law — concluded. 

3.— (Marriage)— coTicZiwfed. 

as the matrilnoiiid.1 bond is concerned, such a 
view would be contrary to the spirit of the 
Hindu Law which regards the bond as abso- 
lutely indissoluble. 18 C. 264. 

(2)— Law— Illegitimacy whetl^r a 
disqualijicntion for marnage. — Illegitimacy 
under Hindu Law is no absolute disqualifi- 
cation for marriage, and where one or both the 
parties to a marriage are illegitimate,the correct 
view is to regard the marriage as valid, if they 
are, in point of fact, recognised by their 
casteraen as belonging to the same caste. 18 

C- 254. 

—Conversion of Hindu wife to ^lahome- 
danism and remarriage with Mahomedan See 
BIGAMY, 4 B. 330. 

— Hindu wife becoming convert to Mahome- 
danism— Conditions necessary before marrying 
a Iilahomedan a second time — BIGAMY, 18 
C. 264. 

— Marriage according to Hindu rites of 
relapsed convert — Subsequent conversion and 
marriage to Christian— See BIGAMY, 10 M. 
218 = 1 Weir 566. 

—Second marriage with a Hindu woman by 
a person relapsing from Christianity to 
Hinduism— See BIGAMY, 1 Weir 561 = 3 M.H. 
C. App. 7. 

— Hindu wife, whether entitled to separate 
maintenance on the ground of husband s 
second marriage — See MAINTENANCE, 7 M. 187 
==2 Weir 640. 

See MAINTENANCE, 13 M. 17 = 2 Weir 620. 

Hindu Widows’ Re^inarriage Act. 

See ACT XV OF 1856 

Holiday. 

( 1 ) — Judicial work on holidays not allowed — 
Duty of Magistrate in cases of disputed posses- 
sion. — Magistrates should not take up judicial 
work on Sundays. In cases of disputed posses- 
sion, the Magistrrate is to look to possession and 
right. He must declare the party whom ho 
mav decide to be in possession and entitled to 
retain possession and forbid disturbance of his 
possession. W.R. 1864. Gp. 2. 

(2) — Trial on Sunday — Fining witnesses for 
non-attendance — Penal Code, s. 174.— When a 
Magistrate, while travelling in his district, 
tried a case partly at one place and then fixed 
Sunday at noon for the further trial of the case 
at another place, and the witnesses came three 
hours late and, the Magistrate having then gone 
on, they were subsequently sentenced by him, 
under s. 174 of the Penal Code, for being in- 
tentionally absent, held, that the proceeding 
was irregular. The Magistrate was wrong in 
fixing Sunday for the trial of the case, and the 
witnesses might, on the ground that it .was a 
recognised holiday, have refused to attend. 8 
B.L.R. Ap. 12. 

(3) — Criminal. proceedings takenon Sunday. 
— A Magistrate is.not debarred in this country 
from taking criminal proceedings on Sundays. 

6 H.W.P. 177. 

* ♦ 


Holiday— concluded. 

(D— It is not illegal for a Village Magistrate- 
to bold an enquiry on a Sunday. 1 Welp 921. 

See LIMITATION, 2 N.W.P, 122. 

— Prosecution commenced six months after 
granting sanction —Intervention of holidays— 
See SANCTION TO PROSECUTE, 22 0. 176. 


Honorary Magistrate. 

See Grim. Pro. Code (1898), ss. l (2| (a),. 
4 (p) and (s), 55 (6), 109 (6), 31 C. 657 = 7 C.W. 
N. 661. 

Horse. 

— If includes ponies — See Mad. ACT III OF 
1871, 5 M. 269. 

House-breaking. 

See Criminal Trespass. 

See Penal Code, ss. 445, 446. 

{l)— Penal Code, s. 445—Hotise-breakingf 
when the offence of, is committed. — According, 
to s. 445, Penal Code, a person is said to 
commit house-breaking, if ho eflects his en- 
trance or departure by using criminal force or 
cemmitbing an assault. Where the accused, 
having entered a bouse at night, quitted the 
house with a bell-metal vessel under his arm 
after having knocked down a person who 
stood in the door-way. held, that the accused 
was guilty of house-breaking. 1 Weir 680. 

(2) — Cri»t. Pro. Code {1898), s. 35— Offences 
under ss. 457, 380, l.P.C. — Joinder of charges. 
— When a person is accused of committing 
house-breaking and theft, he should be charged 
under s. 457 alone as only one offeuce is 
committed. 1 Bom. L.R. 69. 

(3) — Crim. Pro. Code {1898), s. 35— Separate 
convictions for house-breaking and theft* 
The passing of separate sentences in a case of 
house-breaking with intent to commit theft 
and theft is illegal under s. 35, Grim. Pro. 
Code, 1698. 2 Weir 34. 

{4)— Penal Code, ss. 457, 511, 109—Bottse- 
breaking by night — Attempt — Abetment — 

Pro. Code, s. 55.— Where a person was charged 
and convicted of attempting as well as 
ting the same offence, the High Court set aside 
the conviction and sentence on one of the 
counts. 8 Bom. L.R. 8W=4 Cr. L.J. 45o. 


(6 ) — Penal Code, s. 451 — Bbrsse-trespass 
with intent to commit adultery. — A person 
making an entry into another’s house with the 
object of having sexual intercourse with the 
latter’s wife, is guilty of the offence of erimi^l 
trespass. 1 Weir 632=8 M.H.C. App. 6* (**•» 
2 Weir 308] . 

(6)— “Bur(7/ariou5 enfrance.”— If the prison- 
ers effect a “burglarious entrance,” *be 
offence would’ be house-breaking rather than 
“ lurking-house trespass.” 1 W.R* Cr- Loitert, 


(7) — Attempt to commit house-breaking ■" 
Punishment, — The accused, attempting to com- 
mit house-breaking by night for the purpose of 
committing theft and beipg iDterrupted 
inmates of the house, killed one of them. Beui 
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House>breakiag — concluded. 

that, in the absence of evidence as to which of 
the accused caused the death, the accused 
could not be transported for life un<3er s. -460, 
as the offence of housc<breaking was 
only attempted. 16 P.R. 1874 Cr. 

(Q)'^Death c.auscd at the tivie of, whether 
murder—Fenal Code, ss. 445, 457 and 4(S0.^ 
Death caused voluntarily at the time of commit- 
ting the offence of house-bre.aking by night is not 
murder, punishable under s. 302, Penal Code, 
but is an offence punishable under ss. 457 to 4C0, 
Penal Code. L.B.R. (1893—1900), 267. 

(9) — Petuxl Code, s. 445 — GiU of the offence, — 
To constitute house-breaking, entering into a 
building is essential ; mere entering upon it is 
not sufficient. 9 P.R. 1890 Cr. 

(9-a) — Murder committed by one of the house- 
breakers — Liability of other members. — Where 
the two appellants, who formed members of a 
gang of four persons, attempted to break into a 
house by night, and in the attempt a person 
was killed, but it was not proved that the two 
appellants had .any hand in the murder, held, 
that they were not guilty of murder, but were 
guilty of an offence under s. 460, I.P.C. 12 P. 
R. 1880 Cr. 

(10) — House-breakers yoing out by night to a 
frontier District — Presumption. — When a party 
of house-breakers goes out by night on a house- 
breaking expedition in a frontier district in 
the Punjab, held, that no presumption arises 
that there is a tacit understanding that each 
one shall stand by the others to the extent of 
causing death. 12 P.R. 1891 Cr. (12 P.R* 
1880, R.). 

See Act VI OF 1864, s. 3, 3 L.B.R. 112*^3 
Cr. L.J. 348. 

See Criminal Trespass, 22 C* 994, 16 C. 
657. 

See Penal Code, ss. 447, 457 and 511, 15 
P.R. 1907 Cr. 

See Penal Code, ss. 459, 460, 8 A. 649. 

jSee Sentence, 10 A. 146=8 A.W.N. 5, 
28 B. 706 = 1 Bom. L.R. 142, F.B. 

See Theft, 1 Weir 435. 

House-breaking by Night. 

See House-breaking. 

House-search. 

See Bur. Act I of 1899, ss. 6, 7, 4 L.B.R. 
134 = 7 Cr. L.J. 411, 14 Bur. L.R. 81=4 L. 
B.R. 213 = 7 Cr. L.J. 479. 

House Trespass. 

See Criminal Trespass. 

See Penal Code, ss. 441—462. 

See Lurking House Trespass. 

(1) — Penal Code, ss. 442 and 457 — Term 
" buildings ” explained. — The mere surround- 
ing of an open space of ground by a wall of 
fence of any kind, such as hurdles, could not j 
be deemed to convert the open space into a | 
* building.' Trespass thereon would not, there- j 
fore, be house-trespass under s. 442. 1 lffeir823, 1 


House Trespass— continued. 

(^)~Peiuil Code, s. 442 — House-trespass—- 
Criminal intcntioti, — The essence of the offence' 
of house-trespass is the intent in committing 
the trespass. The Magistrate must expressly 
find what the intent was, and must not leave 
it to inference. 1 Weir 524. 

(3) — Penal Code, s. 442 — Attempt to commit 
house-trespass. — The removal of a trap-door 
with the intention of committing house-trespass 
amounts to an attempt to commit the offence. 

Rat. Un. Cr. C. 188. 

(4) — PenalCode,s.457-‘House trespass by night 
with intent to cotnmii adultery icith complain- 
ant's wife — Husband alleging intent of theft . — 
Where it was proved to the satisfaction of the 
Court that the accused entered the complain- 
ant’s house in order to have sexual intercourse 
with the complainant’s wife, and it was further 
proved that he did so without the complainant’s 
consent, held, that he was properly convicted 
under s. 457, although the intent alleged by 
the complainant was not adultery, but theft. 
23 A. 62. 

(5) — Penal Code, s. 451 — House-trespass in 
order to commit adultery— Criminal inU-ntioHr 
proof of. — Where a person enters a house with 
the object of committing adultery with the 
wife of the owner of the house, he is guilty of 
an offence under s. 451, and no complaint 
by the husband is necessary to charge him for 
that offence, although a prosecution for the 
offence of adultery must be instituted by the 
husband alone. 1 Weir 531. 

(6) — Where the accused was convicted, 
under s. 45J, Penal Code, of house-trespass 
with intent to commit adultery, and there was 
no evidence as to whether the woman con- 
cornod, the complainant’s sister, was married 
and whether her husband was alive or dead, 
held, that the accused could not be convicted 
of house-trespass with intent to commit adul- 
tery, but that he was liable to be convicted for 
house-trespass, the intention being to insult 
or annoy the complainant by having sexual 
intercourse with his sister. 1 Weir 535. [R., 

1 Weir 537 = 19 M. 240 J. 

(7) — Whore the accused entered the 
plainant's bouse, in his absence, for the pur- 
pose of having sexual intercourse with hia 
mother, a widow, and was found out by the 
complainant while ho remained there, held, 
that the accused did not intend to annoy or 
insult the complainant. 1 Weir 687. 

(8) - To sustain a conviction under s. 451, it 
is not necessary that the Court should bo in a 
position to say which specific offence the accus- 
ed intended to commit It is sufficient, if 
the evidence leaves no room for reasonable 
doubt, that the accused intended to commit ark 
offence. ' 1 Weir 533« 

(9) — Penal Code, s. 456 — Intent of accused . — 
The offence of house trespass is not committed 
by a person who comes secretly to a bouse at 
the invitation of one of its inmates and solely 
for the purpose of keeping an assignation. 1 
L.B.R. 358. (I U.B.R. 1897—1901, 354, 19 M. 
240, F.) 
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House Trespass— continued. 

(10)— Pena? Code, ss. US, Ul, 457—lnteii- 
Hon essential under ss. 451 and 457, but not 
under $, 44S.—The accused was detected by the 
complainant in a half undressed condition 
under the cot of his wife, and the accused had 
entered with the knowledge of his wife. The 
accused was charged with house-trespass in 
order to commit theft. The Magistrate dis- 
believed the allegation as to theft, but con- 
victed the accused under s. 451, I.P.C., stating 
that it was not necessary to specify exactly 
what offence the accused intended to commit. 
Held, that, the offence which the accused has 
the intention of committing is a substantial 
ingredient of the offences under ss. 451 and 457, 
I.P.C., and a conviction under those sections 
cannot be maintained, unless there is an express 
finding on this point. Under s. 448, it is not 
necessary to specify precisely the intention, and 
it is sufficient to show that the intention was 
■criminal. The intention may be inferred from 
the circumstances. Held, further, that, having 
regard to the conduct of the complainant in 
fabricating false evidence in support of a false 
charge of theft, it was within the discretion of 
the Magistrate to discharge the accused. a,nd 
decline to enquire into the minor offence which 
the husband declines to allege. 3 S.L.R. 86. 

(11) — P^naf Code, s. 448— House-trespass— • ( 
Intention. — A person who enters into the house l! 
of another secretly, in order to carry on an 
intrigue with a widow in the house, is not 
guilty of criminal trespass, as his intention 
was not to commit an offence punishable under 
the Penal Code, nor to cause insult or annoy- 
ance to the inmates of the house. 4 G.L.J. 
169 = 4 Gr. L.J. 144. 

(12) — Code, s. 457^Lurking house’ ^ 

trespass by night.— ‘yJhere the accused was - 
charged with lurking house-trespass by night ‘ 
in order to commit adultery with a widow, the 
sister of the complainant, Jield, that he could 
not be convicted, inasmuch as the brother either 
connivedat the intrigue or did not ; in the form- 
er case, there could not have been any intent 
to annoy, while, in the latter, the intention 
must have been to keep the matter secret from 
him and by no means to annoy him, 1 Weir 
536. [F., 1 Weir 537 = 19 M. 240] . 

(13) _Pe7iaf Code, s. 451—House’tr^passfor 
committing an offence with the connivance of 
the oioner. — When the owner in charge of a 
house professes to be an accomplice and invites 
another to his house to commit an offence, a 
conviction for house-trespass is bad in law. 
Where the accused, intending to bribe a judi- 
cial officer for the purpose of passing a decision 
in favour of a party in an original suit went to 
the officer’s house for giving him the bicibe, 
held, that he could not be convicted of house- 
trespass as he went there on the invitation of 
the officer, although the latter invited him to 
t^e house in order that he might be seized with 

le money and brought to justice. I 'Weir 
’’534. 

(14) — Penal Code, s. 457 — Entry info com- 
1 pound.— The words “house” or “building 
I used as human dwelling" in s. 457 of the 


House Trespass — continued. 

Penal Code do not include compounds. An 
entry into a compound with intent to commit 
theft is punishable only as trespass and attempt 
to commit house-breaking with the intent 
above-mentioned. Rat. Un. Gr. C. 484. 

{15)— Penal Code. s. 448— Going into Horse 
Lines without permission — House-trespass.— ^ 
The going into a Horse-Line with a sowar 
without the permission of the Commanding 
officer does not constitute the offence of house- 
trespass. Rat. Un. Gr. G. 328 = Cr. R^. 18 of 
1887. 

(16) — Penal Code, s. 442— Entry by excom- 
municated wife into the husband’s house for 
demanding maintenance. — The law does not 
recognise the loss of social status arising from 
excommunication from caste, as of itself 
depriving a wife of the right to joint enjoyment 
of her husband’s property. Where a wife, who 
had been excommunicated, and was living 
separately, but who was not expelled from the 
house byherhusband for any misconduct legally 
established, entered her husband’s house for 
the purpose of demanding maintenance, lield, 
that she could not be regarded as a trespasser, 
civil or criminal. 1 Weir 523. 

( 17 ) — Entry on invitation. — A person entering 
a house in the possession of a woman at her 
instance with intent to commit adultery wi^ 
her, is not guilty of house-trespass. Golm. Dig* 
Gr. 53 of 1876. 

{\^)— Penal Code, s. 451— Absence of evidenca 
of house-trespass — Conjectural reasons rejected 
— Opportunity to recall proseciitio^i witness^i 
for cross-examination necessary. — Where the- 
complainant suggested that the accused person 
entered his house with the intention of com-; 
mitting theft, but the Magistrate convicted 
him under s. 451, Indian Penal Code, finding 
that he entered therein for the purpose of 
committing adultery, of which there was noi 
evidence on the record. Held, as there was no- 
proof on the record of house-trespass, the 
accused was wrongly convicted under s. 451, 
Indian Penal Code. Held also, that it is illegal 
to record hearsay evidence and not to give an j 
opportunity to an accused person for recalling I 
prosecution witnesses for cross-examination- 

29P.W.R. Gr. 1907 = 7 Gr. L.J. 230. 

(19)— Penn! Code, s. 457—House-tresgis3 
by night with intent to commit theft Rea* 
offence, being an offence under s. 498 — CoMte- 
lion. — Where, with the intention of hiding 
the real offence committed bv the accused, vu., 
one under s. 498, I.P.C..' the complainant 
charged the accus^ of an offence under s- 457, 
I.P.C. , with intent to commit theft, hela, that 
the Court should be very chary of convicting 
the accused for an offence under s. 498, when 
the prosecution had not alleged an offence o 
that nature and the accused has had no fwr 
chance of meeting such a charge. 81 
1901 Gr. (41 P:R. 1882, P.L 

{9.0)-Penal Code, s. 457— Luring hou^ 

trespass . — An offence under s. 457 is ordinaruy 

more serious than one under s. 380 * . 

expedient that persona who commit an offence 
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House Trespass — cootinued. 

under the former should be correctly convicted 
and adequately punished. Again, every person 
aware of the commission of an offence under 
s. 457, I.P.C., is bound, under s. 44, Grim. Pro. 
Code, to give information forthwith to the 
nearest Magistrate or police officer, and it is 
highly desirable for the sake of the suppression 
of this dangerous form of crime that such 
responsibility is enforced. U.B R. (1892—1896) 
Yol. I, 273. 

(21) — Theft of cattle from a cattle-fold or pen. 
— Where cattle was stolen out of a cattle-fold or 
pen with a thorn hedge round it, held, that 
the cattle-fold or pen was not a building and 
that the accused could not, therefore, be con- 
victed of an offence under s- 457. He was 
liable to be convicted under s. 379, I.P.C. 57 
P.R. 1887 Gr. 

(22) — Peyial Code, s. -ii-J — Gist of the offence. 
—Where the accused commits trespass into a 
building used as a dwelling house, the building 
being enclosed by four walls and the doorway 
in them, held, that the accused was guilty of 
house-trespass, although the particular part 
into which he entered ma)* not have been used 
as a dwelling, or as a place of custody for 
property. 16 P.R. 1889 Cr. 

(23) — Penal Code, s. 443 — Lurking house- 
trespass. — A person who is found in a position 
from which it can be inferred at the time of 
discovery that he is endeavouring to conceal 
his presence on the premises, may be said to 
have taken precautions to conceal his trespass 
from the occunier, within the meaning of 
8.443, I.P.C. i6 P.R. 1889 Cr. 

i (24) — Penal Code, s. 451 — House- trespass 
vith intent to commit theft, charge of — Con- 
iction for house-trespass ivith intent to com- 
'lit adultery — Crim. Pro. Code {1882), s. 199. 
—The complainant charged the accused with 
louse-lrespass with intent to commit theft. 
?he accused stated that ho had gone into the 
lOUse to have sexual intercourse with the wife 
f a person other than the complainant. The 
ccused was convicted under s. 451, I.P.C., for 
lOuse-trespass with intent to commit adultery. 
leld that it was irregular and to the prejudice 
f the accused to conviet him for an offence 
ifferont from the one charged, without proper 
pportunities to meet it. Further, in the 
bsence of complaint by the husband, the pro- 
scution was very injudicious, and the convic- 
ion and sentence should, therefore, bo set 
aside. A.W.N. 1686, 42. 

Penal Code, s. 457 — Lurking liouse- 
trespass. — A village chaukidar on bis rounds 
came near the back of a bouse, and then saw 
five men in a knot close up under the wall of 
the house. These men were engaged in remov- 
ing some projecting tiles of the oaves or roof of 
the house. The chaukidar seized one of those 
men, the appellant. There was a struggle be- 
tween the two and the appellant effected his 
escape, leaving a lathi and a dhoti behind. Held 
that the appellant was not guilty of the offence 
of lurking house-trespass by night, nor would | 


I House Trespass — concluded. 

the evidence warrant a finding of guilty on a 
charge of attempting to commit the offence of 
lurking house- trespass by night. A.W.N. 1886,. 
290. 

(26) — House-trespass and insult — Separate 
sentences— Penal Code, ss. 452, 504—neforma. 
tory Schools Act. 1897. s. 31~Securit>/ for good 
behaviour. — An accused person entered the 
complainant’s house and intimidated and 
insulted him. Ho was convicted and fined 
Rs. 20 under s. 504, Penal Code, and required 
to furnish security under s. 31, Reformatorv 
Schools Act. Held that, though the accused 
might tried and convicted of house-trespass 
and of insult, ho could not be punished sepa- 
rately for the two offences under ss 452 and 
504. Penal Code ; and that the order under 
s. 31, Reformatory Schools Act, requiring the 
accused to furnish security for bis good beha- 
viour had the effect of a sentence, and cinnot be 
combined with a sentence under s. 504, Penal 
Code, in this case. 1 L.B.R. 279. (1 L.B.R. 33.. 
F.; 23 B. 70G, i?.). 

See CRIM. Pro. CODE (1898), s. lOG, 7 C.W. 
N. 25. 

See House-breaking, i Weir 532 = 8 M. 
H.C. App. 6, 

See Security to keep the peace, 4 L 

B. R. 277, 25 C. 628 = 3 C.W.N. 15. 

Howrah Offences Act. 

See BEN. ACT XXI OF 1357. 

Human Body. 

See Theft, 25 A. 129, 

Hurt. 

See Grievous Hurt. 

See Murder. 

See Penal Code, ss. 319 to 338. 

(1) — Petuil Code, ss. 321 and 322. — Where a 
person intends to inflict injury upon one per- 
son, but actually indicts injury upon another, 
his act constitutes the offence of hurt or 
grievous hurt, within the meaning of s. 321 
or 322 of the Penal Code, according to circum- 
stances. 3 C. 623 = 2 C.L.R. 304. [R., 14 

C. P.L.R. 126]. 

{2)—Pe7uil Code, ss. 324 and 330 — Hurting 
wife for constraining her to return to his house . — 

A husband, causing hurt to his wife in order to 
constrain her to otey a demand of his to return 
to his bouse, will not bo guilty of an offence 
under 8. 330, which, apparently, refers to some 
demand in respect of property. In this case, 
as the husband slightly cut his wife with an 
instrument of stabbing or cutting, it was held 
that he was guilty under s. 324, Penal Code. 

II H. 257 = 1 Weir 336. 

(3) — Penal Code, s. 324 — Object of the sec- 
tion. — The object of s. 324 is to make simple 
hurt more grave and liable to a more severe 
punishment, where it has the differentia of one 
of the modes of infliction described in the sec- 
tion. It is not necessary that the manner of 
use of the weapons must bo such as is likely to 
cause death. 1 Weir 335 = 7 H.H.C. App. 11. 
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Hurt — continued- a 

U)— Penal Code, s. SOO—Bobbery—Tlieft— “ 
Causing hurt to effect escape— A stole some rice 
from a house. As he was carrying away the rice, 

S seized him. Ho dropped the rice as soon as he 
was seized and he then stabbed S. with a clasp 
knife Held, A came prepared to cause hurt 
and to commit robbery if necessary, but as he 
-dropped the rice before he caused hurt to S. 
it could not be inferred that he caused the 
hurt for the purpose of carrying away the rice, 
cthe words “ for that end” in s. 390 meaning 
•for the purpose of carrying away the property. 
The inference is. that the accused committed 
the hurt in order to effect his escape. He was 
convicted of theft and causing hurt. 4 L.B.R. 
147 = 7 Cr. L J. 446. 

(5)— Penal Code, ss. 160 and 324—Affraxj— 
Surt— Failure to frame charge of offence under 
s. 324, legality of.— 'Two persons got drunk and 
were found to have committed not only an 
affray, but also voluntarily causing hurt to each 
-other with a Da in a public street. The Magis- 
trate framed a charge against both of them only 
for an offence of affray and not one for volun- 
tarily causing hurt under s. 324 of the 
•Code. Held, the offence under s. 324 of the renal 
Code being more serious than that of an affray, 
the Magistrate was wrong in having omitted to 
frame a charge for the more heinous charge of i 
hurt. 4 L.B.R. 237 = 7 Cr. L.J. 498. 

(6)_PenaZ Code, ss. 320, 326— Grievous hurt 
—Remaining in hospital for twenty days. 
Before a conviction for the offence of grievous 
hurt can be passed, one of the injuries deffned 
in s. 320 must be strictly proved ; and the 
-eighth clause is no exception to the general rule 
of the law that a penal statute must be con- 
•strued strictly. The mere fact that an injured 
person remained in hospital for the spa^ of 
twenty days is not sufficient proof of the offence 
of grievous hurt. From that circumstance, the 
inference could not be drawQ that the injured 
person was, during that period, unable to follow ^ 
his ordinary pursuits. An injured man may 
>be quite capable of following his ordinary 
pursuits long before the twenty days are over, 
•and yet, for the sake of permanent recovery, 
or greater case or comfort, bo willing to remain 
as a convalescent in a hospital, especially if he 
'is fed at the public expense. 19 B. 247. [F., 
U.B.R. (1897— 1901). 96]. 

(g)— Causing hurt— Hurt caused in extorting 
confessioxi of offence — Penal Code,s. 330 Witch- 
.craft . — To bring a case under s. 330 of the 
Penal Code, it must be proved that the hurt to 
the complainant was caused with intent to 
extort a confession of some offences or miscon- 
duct punishable under the Penal Code. That 
section, therefore, does not apply to a case where 
the confession extorted had reference to a charge 
•of witchcraft. 13 W.R. Gr. 23 

(8) —Causing hurt^ Blow with umbrella — 
Penal Code, ss. 95, 329.— The pain caused by a 
blow across the chest with an umbrella was 
held not to be of such a trivial character as to 
come within the meaning of the Penal Code, 
-S.95, but to be hurt under s; 319. 24 W.Ki Cp.67* 


Hurt — continued. 

Code, s. 323— Gist of the offence.— 
The act on which an accused person must be 
punished under s. 323 is the hurt which he 
intended to cause or might be reasonably held 
likely to cause, by the act done, and not an 
fortunate and entirely unforeseen result of that 

act. If P.R. 1897 Cr. 

{10)—Penal Code, $■ 304 (a)— Caitsin^ death 
by a rash or negligent act. — If, in evidence, 
there is nothing to show that the accused was 
rash, and death has resulted from the rupture 
of a greatly enlarged spleen, caused by a slight 
kick with bare foot, no offence is committed 
except that of voluntarily causing hurt. U.B. 

R. (1892—1896), Yol. I, 217. 

( 11 ) — Causing death unintentionally— Petial 

Code, s. 323— The accused in this case with no 
intention of doing anything more than chastise 
a disobedient and impertinent child, her 
ter struck her on the head or face and kicked 
her on the back. The child fell down senseless. 
The accused thinking the child was dead 
the body. that the conviction should be 

under s. 323, Penal Code, of voluntarily causing 
hurt. 18 W.R. Cr. 29. 

(12) — Hurt caused to extort information of 
offence— Penal Code, s. 330— Commission of 
offence wholly immaterial. — charge may M 
made under s. 330 of causing hurt for the 
purpose of extorting information which might 
lead to the detection of an offence, even 
supposed offence has not been committed. The 
offence which that section intended to describe 
is that of inducing a person by hurt to make a 
statement, or a confession, having reference to 
an offence or misconduct; and whether that 
offence or misconduct has been committed is 
wholly immaterial. 20 W.R. Cr. 41. 

( 13 ) — Chance injury on provocation resulting 
in death— Penal Code. ss. 319-322— Nature of 
the offence. — A husband, having been provoked 
by his wife, gave her a kick on the spleen no 
knowing that it was a diseased one. The wife 
died by the rupture of her diseased spleen. He 
showed by the blow itself and by the subsequent 
conduct that he had no intention or knowledge 
that the act was likely^to cause hurt endanger- 
ing human life. He was found guilty of 
voluntarily caused grievous hurt and 

to five years’ rigorous imprisonment. 
that the husbaud was guilty of an offence under 
ss. 319 and 321. Penal Code, and not of an 
offence under ss. 320 and 322. An admission 
by the husband in the presence of several wit- 
nesses that he had killed his wife and that sm 
died after receiving the kick was held w no 
direct evidence against him. 8 W.R. Cr. 

(U)— Causing death after provocation^^ 
Death consequent upon disease of spleen 
Nature of the offence.— The prisoner hav»^ 
received provocation of a most gross chara 
from his wife, threw her down with violen^ 
sat upon her and slapped her. The 
died, and on examination it appeared 
there were no external marks of violent on 
body, but that there was a certain degree o 
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Hurt — concluded. 

disease of the spleen and death was caused by 
the rupture of the spleen. Held that, under 
the circumstances, the prisoner was guilty of 
causing hurt and not of culpable homicide not 
amounting to murder. 5 W.R. Cr. 97. 

(15) ^Adviinistering harmful drugs — Nature 

of the offence, — Held by the majority of the 
Court (Seton-Karr, J., dissenting) that the 
offence of administering deleterious drugs, when 
life was not endangered, is punishable under 
S. 328, Penal Code, and not as for grievous 
hurt under s. 326. 4 W.R. Cr. 4. 

(16) — Code, s. 3ii8—" Or other thing, ” 
meaning of. — The words, “or other thing," in 
s. 328 of the Penal Code must be referred to 
the preceding words and be taken to mean 
“unwholesome or other thing ” and not other 
thing simply. IW.R. Cr.7. 

(17) — Nature of injury constituting hurt — 
Causing disability for a fortnight. — Causing a 
disability for a fortnight is punishable as volun- 
tarily causing hurt. In order to constitute 
grievous hurt, the disability must be for 20 
days. 1 W.R. Cr. 9. 

(18) “^Assault and causing hurt — Penal Code, 
s. 353 — Autrefois acquit . — A person who is tried 
and discharged for the offence of assault under 
8 . 312, Penal Code, cannot again , upon the same 
complaint, be tried for ‘‘causing hurt.” 7 
B.L.R. Ap. 25 = 16 W.R. Cr. 3. 

(19) — Compotinding of offence of “ hurt ." — 
The offence of voluntarily causing grievous 
hurt cannot legally bo compounded. 1 B. 147. 

See CHARGE, 4 M.H.C. App. 5. 

5e«CRlM. Pro. Code (1898), ss. 236, 237. 1 
L.B.R. 221. 

See CuiiPAHLE Homicide, l C.L.R. 141, 3 
A. 697. 

See Culpable Homicide Not amount- 
ing TO Murder, 2 A. 766, 2 A. 522. 

Stfe Joinder of Charges, 2 A. 139. 

See PENAL CODE, s. 352, 7 B.L.R. Ap. 25 
= 16W.R. Or. 3. 

See Penal Code. s. 375, 18 C. 49. 

See Penal code, ss. 459, 460, 8 A. 649. 
—Causing hurt in assertion of the right — See 

Rioting, 26 c. 574. 

— Separate convictions for rioting and hurt — 
See Sentence, 17 B. 260, P.B. 

— Distinct offences of rioting and hurt — See 

Sentence. 19 c. io5. 

— Separate sentence for — See SENTENCE, 16 
0. 442, P.B., 16 C. 725. 

See SENTENCE, 11 C. 349. 

RuBband and Wife. 

See Bigamy. 

See Complaint. 

See Hindu LAW (Marriage). 

See Maintenance. 

See Marriage. I 


Husband and Wife — concluded. 

'—Order for 7naintenance against husha^id — 
Divorce Kjffect upon order — Presidency Magis- 
f}ct (JV of 1877). s. 234~Udhomedan 
Law Talahe bain — Talnk biddnt — Borah 

Mahomedans. — An order made under s. 234 of 
Act ly of 1877 by the Presidency M.agistrate 
directing a Borah Mahomedan husband of the 
Imami sect to pay a sum monthly for the 
maintenance of his wife belongingto the Hanafi 
sect, doe? not deprive the husb.ind of his right 
to divorce his wife, and after such divorce the 
Magistrate’s order can no longer be enforced. 

7,,^ ® K C- 95 Cr.. F.-,5C. 568, 19 

W.R. Cr. 73, R.). 

~~ Sight of husband to enjoy the 2>erson of his 
wife — Limitations. — Under no system of law 
with which Courts have to do in this country 
whether Hindu or Mahomedan. or that framed 
under British rule, has it ever been the law 
that a husband has absolute right to enjoy the 
person of his wife, without regard into' the 
question of safety to her. 18 C. 49. 

' —Evidence — Wife's evidence against husband 

— Criminal case. — The evidence of a wife 
against her husband, in a charge of causing 
the death of a child, is admissible. 7 B.H.C. 
Cr. 50. (C W.R. Cr. 21. R.). 

— Prosecution for adultery — Death of husband 
— Abatement of prosecution. — Although it is 
desirable that a prosecution for adultery should 
be withdrawn on the death of the husband, it 
c.annot be said that the death has the effect of 
necessarily putting an end to the prosecution 
2 Weir 235 = 4 M.H.C. App. 55. 

— Husbands have no right whatever to 
chastise their wives, even with small canes or 
bamboos. L.B.R. (1872 — 1892), 421. 

—Husband and wife only living together— 
Death of wife — Cause of death not ascertained 
— Presumption against husband — See CONFES- 
SION. 19 P.W.R. 1907 Cr. = 6 Cr. L.J. 260. 

See Grim. Pro. Code (1898), s. 198. 3 C.L. 

J. 38=3 Cr. L.J. 187. 

See GRIM. PRO. CODE (1898), ss. 199, 238 
27 M. 61 = 2 Weir 236. 

See Criminal Trespass, 4 M. 243. 

See Defamation, 25 B. 151 = 2 Bom. L. 

R. 665 P.B., G P W.R. 1910, Cr. •■= 10 P.R. 1910 
Cr., 14 M. 379= 2 Weir 230=1 M.L.J. 242. 

— Letter from husband to wife taken from 
wife’s house on search being made — Admissi- 
bility in evidence— Sec EVIDENCE ACT, s. 122. 

22 M. 1 = 2 Weir 773. 

See House Trespass, i Weir 523. 

See HURT, 11 M. 267 = 1 Weir 336. 

See Magistrate, Jurisdiction op, u. 

B.R., 1904, Ist Qr.. Crim. Pro. Code, 10. 

See Penal Code, ss. 304, 825, 328, 376. 

18 C. 49. 

—Dishonest removal by wife of husband’s 
property — See Theft, 17 M. 401 = 1 Weir 
409. 

See Theft, Rat. Un. Cr. C. 44. 
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IdentificatioD. 

—Identification, made after dark— Evidence 
of a single witness as to identification— Convic- 
tion rarely safe— It is rarely safe to convict a 
man on the evidence of a single \yitness as to 
identification, especially when this identifica- 
tion is made after dark and the witness has at 
first professed to be unable to identify any one. 

2 L.B.R. 206. 

Idol. 

See DISPUTE AS TO POSSESSION OF IM- 
MOVEABLE PROPERTY, 4 Bom.L.R. 438. 

See PENAL Code, ss. 403 and 429, 11 M. 
145 = 1 Weir 498. 

Ignorance of Law. 

See Penal Code, s. 79, 1 Weir 40 = 1 Weir 
74. 

Illegal Gratification. 

See Bribery. 

See PENAL CODE, ss. 161—163. 

{ 1 )— Penal Code, s. 161 — Scope of section . — 
The plain words of s. 161 exclude the defence 
that the benefit bargained for was to go to 
somebody else, and also exclude the notion 
that an officer is protected if he agrees to let 
his official acts be swayed by the motive of 
accepting a gratification to be used professedly 
for advancing some public, not private, object, 
such as charity, science or religion. Where a 
police patel who had removed certain Mahars 
from the services of the village was present at 
a meeting of the villagers which was held at 
the patcls’ house, and agreed to restore them 
on their paying a sum of Rs. 300 to repair one 
of the village temples, held that the patel was 
guilty of an offence under s. 161, I.P.C. 21 B. 
817. 

(2)— Penal Code, s. 161— Illegal gratifica- 
accused, the Kulkami of a village, 
told the ryots who had been given a grant of 
tagav by Government that he had worked for 
them for eight days and that they must pay 
him 12 annas each, or be would take notice of 
it and they would get into trouble. In conse- 
quence they paid him the money but not of 
their free will. Held, that the accused had 
committed an offence under s. 161, I.P.C., as 
he had made use of his official position and 
claimed and obtained money as a reward for 
rendering services which he bad not rendered in 
that position. Rat. Un. Cr. G. 955. 

(3) — Penal Code, s. 161 — Attempt to obtain 
illegal gratification — Demand of dusturi by 
Civil Oonrt peon for service of summons. — A 
Civil Court peon asking a party in a suit to pay 
him dusturi, if he wished him to serve sum- 
mons on a witness without an identifier, is 
guilty of the offence of attempting to obtain an 
illegal gratification within s. 161, Penal Code, 
the attempt being complete when demand was 
made, and there being nothing further to be 
done by the accused to complete bis attempt. 
82 G. 292=9 C*V.N. 547. 


Illegal Gratification — concluded.' 

{A)— Penal Code, ss. 109, 161, ^14— Offering 
gratification to a public servant for screening 
him from an offence.— k person giving a gratip 
fication to a public servant in consideration o£ 
screening him by not proceeding against 
for an offence is not guilty of an offence under 
ss. 161. 109, I.P.C., but is guilty of an offence 
under a. 214. 13 P.R. 1881, Cr. 

{6)— Receipt of, by a Sheristadar to influenc- 
the doing of official acts-Non-comm^i^ of 
act for which bribe was given — Liable noK 
xvithstanding .—"Iho taking of an illegal gratifi- 
cation by a Sheristadar to influence the princi- 
pal Sudder Ameen in bis decisions is sufficient 
to support a conviction under s. 161, Penal 
Code, whether the actual influence was exer- 
cised or not. The latter part of the explanation 
to s. 161 expressly mentions that “ a person 
who receives a gratification as a motive for 
doing what he does not intend to do or as a 
reward for what he has not done is equally 

liable. ” 3 W.R. Cr. 10. 

(6) — Taking bribe to induce a public 

to forbear to do certain offi.^1 act — Penal Code, 
s. 162^Person who bribes a good witn^s 
against person bribed, — The evidence of the 
person who bribes is admissible against the 
person bribed. A person, who accepts for 
himself or for some other person, a gratification 
for inducing, by corrupt or illegal a 

public servant to forbear to do a certain official 
act, is punishable, not under s. 161, but under 
s. 162 of the Penal Code. 3 W.R. Cr. 19. 

(7) — Taking illegal gratifica turn — Proper ord^ 
on conviction — Order to refund money 
quate. — On a conviction for taking ille^ 
gratification, a simple order to refund the 
money taken is quitesinadequate to the gravity 
of the offence. 16 W.R. Cr. 74. 

Penal Code, s. 161 — Illegal grati^ai^ 
— Where the gratification was given and taken 
to cause the chatikidars “ to hold their 
tongues” respecting their discovery of an amoitf 
I between the person who offered the briM, ana 

a widow who had visited him at night, Md 

thereby to save him from the “ disgrace 
might attach to a person detected in a clandes- 
tine intrigue, held, that the chaukidar 
liable to be convicted under s. 161, I-P-G. 
A.W N. 1883, 179. 

t9)— Penal Code, s. 161 — Illegal grati^tion 
— Bribe given in tivo '"instalments. — Wie*® * 
Head Constable demanded a bribe of Bs. 
and the bribe was paid in two instalment^ 
held that this was only one transaction a^ 
there could be only one conviction, A.Wtii- 
1888, 184. 

See Evidence act, sa. 5 — 14, 6 C. 655 =8 
0. L.R, 197. 

See Penal Code, ss. 21, 161, 32 C. 664=3 
Cr. L.J. 512. 

See SANCTION TO PROSECUTE, 13 C.W.N- 
1062. 
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Illegality. 

S4» Grim. Pro. Code (1898), sa. sa9->s3d. 
See Irregularity. 

fl) — Crivi, Pro. Code (1882), s. 337 — Rule a« 
to accomplice's evidence — IJisdirection. — The 
omission on the part of the Judge to tell the 
ju^ that it is dangerous to convict on the 
evidence of an accomplice alone when uncorro* 
borated in material particulars by independent 
testimony, is an error in law which, if itmateri* 
ally prejudiced the prisoner, justifies the High 
Court in setting aside the verdict. Rat* Un. 
Cp. C. 466 = Cr. Rg. M of 18S9. 

(2) — “ Illegal" a7id “ unlawful *’ distiyi^uisJi- 
ed. — The word “illegal’* is defined in the 
Penal Code, but the word “unlawful ” is not 
defined, and there are various sections in the 
Code where the two words are indiscriminately 
used. An act however may be lawful though 
it may be illegal. 24 C. 494=^ 1 G.W.N. 274. 

See Crim. Pro. Code (1898), ss. 193, 195, 
465, 471, 476, 9 Cr. L.J. 180=1 Ind. Oas. 
220 . 

See Crim. Pro. Code (1898), ss. 237, 238, 
13 O.P.L.R. Or. 167. 

See Crim. Pro. Code (1898), ss. 307 and 
337, ISC.W.N. 757 = 9 C.Ii.J. 633 = 36G. 629 
= 2 Ind. Gas. 497. 

See JOINDER OF Charges, 13 C.W.N. 804 
= 9 Cr. L.J. 147 = 1 Ind Cas. 69. 

See Joinder of P.\rties, 3 M.L.T. 408 
= 31 il. 276 = 8 Cr. L.J. 154, 

Illegal Omission. 

(1)— Crim. Pro. Code (1882), $. 44^Lam- 
bardar's duty to report a burglary. — Whore one 
of several Zamfcurdurs, to the knowledge of others, 
directs the village choukidar to report a burglary 
at the Thana and the choukidar disobeys the 
order, it cannot bo said that any of them 
had intentionally failed to give information. 
8 P.R. 1889 Or. 

* (2)— Crim. Pro.Code(1882),s.45-PenalCode, 
s. 178— Duty of lambardar to give information of 
the offence of receiving illegal gratification , — 
The lambardar of a village is not bound 
under s. 45 (c), Crim. Pro. Code, to give infor- 
mation of the offence of receiving illegal gratifi- 
cation as the offence is not a non-bailable 
offence. 30 P.R. 1887 Or. 

(3) — Crim. Pro. Code (1882), s. 43— Penal 
Co^. 8. 176. — Bringing a suspected robber under 
arrest to the accused’s village and releasing him 
there docs not amount to the resorting to or 
passing through the village of a suspected rob- 
ber within the meaning of cl. (6) of s. 45, 
Crim. Pro. Code. 30 P.R. 1887 Or. 

(4) — Accused failing to report design to com- 
mit murder — Penal Code, s. 118-— Act X of 
1872, s. 90. — Where an accused was convicted 
under s. 118, I.P.C., for concealing P’s design 
to commit murder, knowing that he would 
thereby facilitate the commission of an offence, 
the Court thinking that it was an illegal 

131 


Illegal Omisaion^coneluded. 

omission by the accused not to report the 
intention to commit murder, held that the 
accused not being a village headman or watch- 
man or owner or occupier of land, or other 
person bound under s. 90. Crim. Pro. Code, 
to report the intention to commit a non-liable 
offence, and no provision of law existing under 
which the existence of a design on the part of 
P to commit murder ought to bo reported, his 
omission to report such design was not an 
illegal omission within the meaning of s. 118, 
I.P.C., and as the accused had not concealed 
the existence of P’s design by any overt act, 
his conviction must be set aside. 34 P.R. 1882 
Cp. 

(5) — Penal Code, ss. 43, 176 — Zaildar’s 
omiAsion to give information of a riot. — An 
omission by a 2aildar or bis sarbarah to give 
informations oi a riot in bis village i.« not an 
illegal omission. 19 P.R. 1886 Cr, 

(6) — Pe7tal Code, ss. 176, 202 — Chowkidar 
fiTidiTig a corpse in a stream — Crim. Pro. Code 
(1882), s. 43. — A chowkidar's finding a 
corpse in a stream is enough to give rise to a 
suspicion that death has occurred under sus- 
picious circumstances and he is bound to report 
under s. 45, Crim. Pro. Code, 1882. An 
omission to do so is punishable under s. 176 
and not under s. 202, without anything to 
show that an offence, which he is bound to 
report, has been committed. 20 P.R. 1887 Cr. 

Illegal Order. 

Illegal order. — An order not authorised by 
law cannot be allowed to stand whether it is 
for the ends of justice or not. 2 C.W.N. 290. 

Illegitimacy. 

See Crim. Pro. Code (1898), a. 488. 

See ILLEGITIMATE CHILDREN. 

See Maintenance. 

See Prostitution. 

See Hindu Law (Marriage), 18 C. 264. 

Illegitimate Children. 

See Crim. Pro. Code (1898), s. 488. 

See ILLEOITIMAOV. 

See Maintenance. 

See Prostitution. 

— Maintenance to — See APPEAL, 2 Ind. Jur- 
N.B. 88 = 7 W.R. Or. 10. 

Immoveable Property. 

See Crim. Pro. Code (1898), ss. 145 to 147. 

See Dispute as to possession of im- 
moveable property. 

— Ownership and possession of immoveable 
property are not so easily separated as owner- 
ship and possession of moveable property. 

U.B.B. 1004, let Qr., Penal Code, 7. 

See Criminal breach of trust, 23 C. 372. 
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Immoveable Property — concluded. 

See Criminal Misappropriation, 6 B. 
H.C. Cr. 33. 

See Private Defence, Right of, 3 N. 
L.R. 177 = 7 Cr. L.J. 49. 

Impounding Document. 

See ACT II of 1899, s. 33, U.B.R. (1892— 
1896), Vol. I. 313. 

See Grim. Pro. Code (1898), s. 104, l A. 
L.J. 607. 

Imprisonment. 

4 ♦ 

See FINE. 

See PENAL Code, ss. 53—75. 

See Sentence. 

(1) — Criftt. Pro. Code, s. 123 — Failure to 
give security for good behaviour — Subsequent 
coyiviction for an offence. — Where a person 
who is committed to prison under s. 123 for 
failure to give security to be of good behaviour 
is sentenced to imprisonment on a conviction 
of an offence, the term of imprisonment cannot 
be deferred, but must commence at once. 6 
Bom. LiR. 1098. 

(2) — ^\hat constitutes . — The retaining of a 
person in a particular place or the compelling 
of him to go ill a particular direction by force 
of an exterior will overpowering or suppressing, 
in any way. his own voluntary action, is an 
imprisonment on the part of him who exercises 
that exterior will. 2 M. H.C. 396. [F*., 13 B.376] . 

(3) — In default of payment of fine.^The 
imprisonment awarded in default of payment of 
fine for an offence punishable under the Penal 
Code with fine only must be simple, not 
rigorous. L.B.R. (1872—1892), 57. 

(4) — Imprisonment in default of security, not 
punishment for off ence — Substantive sentence to 
the close of suchimprisontnent — Crim.Pro. Code, 
ss. 123, 396 and 397. — Imprisonment in default 
of security, not being a sentence of imprison- 
ment within the meaning of ss. 396 and 397 is 
not a punishment for an offence. A sentence of 
imprisonment for a substantive offence must 
commence at once, and cannot be postponed to 
take effect at the expiration of the sentence of 
imprisonment which the convicted person is, at 
the date of the conviction, undergoing in default 
of giving security for good behaviour. 2 L.B.R. 
72. 

(6 ) — Penal Code, ss. 59, 75 — Imprisonment — 
Meavnng. — The word “imprisonment** in 
s. 59 or s. 75 of the Penal Code, does not in- 
clude imprisonment -awarded in default of pay- 
ment of fine. A.W.N. 1882, 116. 

See ACT XIV OF 1882, s. 359 (5), 1 Weir 
718. 

See ACT IX OF 1890, s. 113, 20 M. 385 = 1 
Weir 871. 

See Bail, 30 G. 872, F.0.=30IA. 154 = 7 
O.W.N. 729 = 5 Bom. L.R, 490. 


Imprisonment — concluded. 

See Crim. Pro. Code (1898), s.l06, 6 M.H. 
C. 25. 

— Imprisonment in default of security — See 
CRm. Pro. Code (1898), ss. no and 123,23 A. 
422 = A.W.N. 1901, 114. 

See GRIM. Pro. Code (1898), ss, 118, 120, 
123, 4 Bom. L.R. 934. 

See Crim. Pro. Code (1898), ss, 118, 123, 
128. Rat. Un. Cr. C. 395 = Cr. Rg. 62 of 1888. 

— For failure to give security, nature of— 
See Crim. Pro. Code (1898), ss. 123 and 897, 
27 M. 525. 

See Crim. Pro. Code (1898), s. 391 (3), 2 
Bom. L.R. 54. 

See Crim. Pro. Code (1898), ss. 396, 398 
and 426, U.B.R. (1897—1901), Vol. I, 89. 

— Imprisonment in different jails — See 
Local Government, Rat. Un. Cr. C. 827. 

See maintenance, 25 C. 291, 8 M. 70. 

See PENAL Code, s. 69, A.W.N. 1882, 85, 

See Reg. (Bom.) XTV of 1827, ss. 7, 19, 
Rat. Un. Cr. C. 41. 

See SECURITY FOB GOOD BEHAVIOUR, 
Rat. Un. Cr. C. 408. 

Improvements in Towns. 

See ACT XXVI OF 1850. 

(1) — Penalties under the Municipal Rules — 
Penalties under the Municipal Rules must be 
enforced by the ordinary procedure, giving the 
accused an opportunity of defending himself. 
62 P.R. 1866 Cr. 

(2) — Powers of Municipal Committee. — The 
powers of a Municipal Committee were limited 
to the definition and prohibition of nuisances 
and the fixing of reasonable penalties, which 
penalties were to be enforced by a Magistrate 
under the Crim. Pro. Code. The Committee 
has no power to impose a fine. 4 P.R* 1866 

Cr. 

Improvements In Towns Act. 

See ACT XXVI OF 1850. 

Inam Deeds Act. 

See Mad. Act VIH OF 1869. 

Incitements to Offences in IKewspapers Act 
See Act VH OF 1908. 

Income-Tax. 

See ACT IX OP 1669, s. 25, 14 W.R. Cr. 71. 

Income-Tax Acts. 

See Act XXXn OF 1860. 

See Act IX of 1869. 

See ACT XXTTT OF 1869. 

See ACT n OF 1886. 



2085 


THE ALL INDIA DIGEST. 


2086 


Income-Tax Collector. 

— If an inferior criminal or civil Court — See 
REVISION, 3 S.L.R. 66 Cr. 

Indians. 

— Indians and Englishmen constitute two 
separate classes. 14 P.W.R. Cr. 1907 = 5 Cr. 
L.J. 439 = 2 M.L.T. 272 = 10 P.R. 1907 Cr. 

Indictment. 

— Crim. Pro. Code, 1862, s. 11 — Omission to 
state in the charge that property obtained teas 
property of complainant. — Under s. 41, Act 
XVIII of 1862, a charge in which there was 
an omission to state under ss. 415 and 420 of 
the Penal Code, that the money which it was 
alleged that the prisoner had, by deceit, fraudu- 
lently induced the prosecutor to pay to him, 
w'as the property of the prosecutor was hold to 
be defective for uncertainty. The objection to 
such indictment, in order to be valid, should 
he taken before the jury was sworn. 1 Weir 
471 = 1 M.H.C. 31. 

Infanticide (Female) Prevention Act. 

See ACT VIII OF 1870. 

Infection. 

See Bom. Act III of 1888, 7 Bom. L.R. 
460. 

Infectious Disease. 

—Person suffering from infectious diseases — 
Potuer of Magistrates to order removal to 
hospital. — In the city of Bombay, the authori- 
ties have power to remove persons suffering 
from infectious diseases to hospital, and in the 
absence of any such authority. Magistrates in 
Bengal have no authority to order the removal 
of such persons to hospital. 24 C. 494 = 1 C. 
W.N. 274. 

Information of Commission of Offence. 

See Crim. Pro. Code (1398), s. 45. 

(1) — Crim. Pro. Code {1882), s. 45— Duty of 
reporting cases of suspicious death. Where 
the police officer to whom the report of a death 
ought to have been made under s. 46, Grim. 
Pro. Code, was himself present at the death, 
the accused could not be convicted for not 
making the report. Rat. Un. Cr. C. 778 — Cr. 
Rg. 42 of 189S. 

(2) — Omission to give information to 
regarding offence — S. 90 of the Crim. Pro. 

(of 1872) and s. 176 of the Penal Code.— The 
provisions of s. 90 of the Crim. Pro. Code (of 
1872) and s. 176 of the Penal Code are not to be 
used for purposes of vexation ; where there has 
been .nformation to the police of an offence 
from one of the parties bound to give such in- 
formation, it is not reavsonable that every other 
person, who may possibly be bound to pve in- 
formation, should be prosecuted for not having 
done so. 4 0. 828. [P; Rnt. Un. Oi^ 0. 

778 ; Appl., 7 M. 436 = 1 Weir lOS ; Relnd on, 

20 O. 318] . 


Information of Commission of Offence — cld. 

(3) — Omission to report offence — Penal Code, 
ss. 118, 176 — Crim. Pro. Code (1861), 
s. 136. — Held that the prisoner could not be 
punished under s. 118 of the Penal Code, as 
there was no omission of an act which he was 
bound to perform which facilitated the com- 
mission of an offence ; but that he should bo 
convicted under s. 176, Penal Code, as he was 
bound to report the offence under s. 138. Act 
XXV of 1861, after ho was informed of it. 1 
Agra Cr. 37. 

(4) — Scc^ and applicability of s. 176, Penal 
Code — Obligation to give information . — S. 176 
of the Penal Code applies to persons upon whom 
an obligation is imposed by law to furnish 
certain information to public servants, and the 
penalty which the law provides is intended to 
apply to parties who commit an intentional 
breach of such obligation. 16 W. R. Cr. 35, 
18 W.R. Cr. 32. 

(5) — Refusal to join in a dacoity — Presump- 
tion — Omission to give information to jvevent 
offence when an offence — Penal Code,s. 176 — In 
the absence of any evidence to show that the 
.accused knew that a dacoity would talre place, 
whether he joined it or not, the refusal of the 
accused to join in a dacoity docs not imply a 
knowledge on his part of the commission of that 
offence, or render him liable to punishment, 
under s. 176 of the Penal Code, for intentional 
omission to give notice or information for the 
purpose of preventing the commission of au 
offence. 7 W.R- Cr. 29. 

(6) — Conviction of giving false information, 
knowledge of actual commission to be established 
— Penal Code, s. 203 — In order to justify a con- 
viction for giving false information with re- 
spect to an offence under s. 203 of the Penal 
Code, it must be proved, not only that the 
person charged had reason to believe that an 
offence had been committed, but that the 
offence had actually been committed, and ttiat 
the accused knew, or had reason to believe, that 
the offence had been actually committed. 20 
W.R. Cr. 66. 

See ACCOMPLICE, 21 C. 328. 

See BOM. Act III of 1901, ss. 122 and 
161, 1 S.L.R. Cr. 88 = 9 Cr. L.J. 213. 

— First information, nature and use of — See 
Crim. Pro. Code (1898), s. 154, ii C.W.N. 
554 = 6 Or. L.J. 86. 

— First information, when should be record- 
ed— Admissibility— CRIM. Pro. Code 
(1898), R. 154, 7 C.W.N. 345. 

— Information, meaning of — SdeCRIM. PRO. 
Code (1898), ss. 154, 167 and 260, 14 C.W. 
N. 326. 

Information to Police. 

See Crim. Pro. Code (1872), e. 90, 4 C. 603 
= 3 G. L.R. 87. 
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Informer. 

Accomplice — Informer — Difference — Need for 
corroboration. — Persons who have entered into 
communication with conspirators but who, from 
original intention or subsequent repentance, 
disclose the conspiracy to the public authorities, 
and nevertheless continue in the league so as 
to ensure the conviction of the conspirators, 
are informers and not accomplices so as to 
render it necessary that their evidence should 
be corroborated by independent evidence. The 
part they played as informers may however 
attach some disfavour to them. Rat. Un. Cr. 
C. 428 = Cf. Rg. 91 of 1888. 

See ACT m OF 1867, ss. 3, 4, 13 and 16, L. 
B.R. (1872—1892), 407. 

In junction. 

— Disobedience of order of injunction by Civil 
Court — Remedy. — The proper remedy fordis- 
obedience of an order of injunction passed by a 
Civil Court is to commit the party to jail for 
contempt. 6 G. 445 = 7 C.L.R. 350. 

See Ben. Act HI op 1899, ss. 449, 450, 
452. 579,11 C.W.N. 30 = 4 Cr. L.J. 408 = 34 
C 341. 

See Maintenance, 2 M.L.T. 344 = 7 Cr. L. 
J. 235 = 30 M. 400. 

Inland Customs Act (N.W.P.) 

See PUNJ. Act XIV OP 1843. 

Inoculation. 

— In areas outside Municipality, whether an 
offence — Penal Code, s, B1 — Vaccijiation Act, 
s. 6 — Prohibition of inoculation — Procedure — 
Crivi. Pro. Code [1898), s. 133 — Inoculation 
is not an offence in itself, though s. 6 of the 
Vaccination Act prohibits the practice within 
the areas to which the Act is extended. Being 
really practised as a remedial measure, s. 81 of 
the Penal Code will apply. If it is found 
necessary, in the interests of the public, to 
prohibit the practice outside the areas referred 
to in the Vaccination Act, the District Magis- 
trate should draw up a proceeding and after 
taking the evidence of the Civil Surgeon on 
the point, can issue orders to be served per- 
sonally on the inoculators under s. 133, Crim. 
Pro. Code, to show cause why the practice of 
their trade should not be suppressed as being 
injurious to the health of the community. If 
sufficient cause is not shown , the order can be 
made absolute and its violation then becomes 
punishable under s. 188, Penal Code. L.B.R. 
(1893—1900), 545. 

— Negligent inoculation — See PENAL CODE, 
s. 269, 1 Weir 226. 

Inquest. 

— It^uiry by Magistrate into cause of death, 
not a judicial proceeding — Crim. Pro. Code {of 
1872), ss. 135, 296 = ss. 174 and 435 {Code of 
1882) — Coroner's inquest. — A divisional Mi^s- 
trate’s enquiry under s. 135 of the Grim, Pro. 
Code (of 1872), into the cause of the death of 
a person under suspicions circumstances is not 


Inquest — concluded. 

a judicial ptoceeding ; and where he sent & 
report of the result of his inquiry to hisexecu* 
tive superior — the Magistrate of the district— 
the High Court could not call for it under 
s. 296 of the Code. There is no analogy between 
such an enquiry and a coroner’s inquest — Per 
MARKET, J. 3 C. 712. f^., Rat. Un. Or. 0. 
843]. 

See Bom. Act VHI of 1867, s. 11, Rat. Un. 
Cr. 0. 740. 

See Crim. Pro. Code fi898), ss. 161, 174, 
27 P.R. 1908 Cr.=9 Cr. L.J. 105. 

See REVISION, Rat. Un. Cr. C. 843. 

inquest R^ort. 

— Bom. Reg, XII of 1827, s. 52 — Bom. Act 
VIII of 1867^Inquesi Report — Evidence . — 
Reg. Xil of 1827, s. 62 having been repealed 
by (Bombay) Act VIII of 1867, an inquest 
report is not admissible in evidence. 6 B 
Cr. 75. 

Inquiry. 

See Enquiry. 

See Local Enquiry. 

Insane Offender. 

— Insane offender when liable toptmishment — 
Measure of punishment. — The Penal Code does- 
not concede that all insane impulses are beyond 
the power of self-control, but places them 
under the restraint of the ordinary Criminal 
Law when the insanity is not so advanced as 
to render the insane offender incapable of know- 
ing the nature of bis act, or that he is doing 
what is wrong or contrary to law. But even so, 
though the weakening, through the unsound- 
ness of mind, of capacity for self-control may 
be no valid plea against a conviction, it does- 
not follow that it may not be properly taken 
into consideration as affecting the punishment 
merited. L.B.R. (1893—1900), 249. (7 W.B. 
Cr. 47. i?.). 

Insanity. 

See ACCUSED PERSON. 

See Crim. Pro. Code (1898), ss. 464—476. 
See LUNACY. 

See Penal Code, ss. 84, 85. 

See Unsoundness of mind. 

(1) — Penal Code, s. 84 — Insanity, plea of . — 
Where the accused, a habitual ganja smoker, 
was charged with the offence of murder, held, 
that he would not be protected by s. 84. 1.P.C., 
unless there was evidence to warrant a finding 
that the accused’s habit had induced a diseased 
state of mind so as to make him incapable of 
knowing the nature of his act or its crimioality. 

14 B, 564. [R.. Bat. Un. Cr. C. 766. 20 B. 

216, Rat. Un. Cr. C. 8J8, 17 C.P.L.R. 113]. 

(2) — Jrtsamfy— iVoo/o/. — Where the evident 
of a plea of insanity consi^ed of a dvff surgeon 'a 
evidence that the prisoner’s intellect was weak 
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loBanity — continued. 

and other depositions to the effect that his con- 
duct, of late, bad been unusual and that his 
father was insane, held that there were not 
sufficient proofs that the prisoner, at the time 
of committing the offence, was incapable of 
kno%ving the nature of the act or that he was 
doing what was wrong and contrary to law. 
£at. Un. Cr. C. 10. 

(3) — Sanity, presumption of. — The law pre- 
sumes every person at the uge of discretion to 
be sane unless the contrary is proved ; and, if 
a lunatic has lucid intervals, the law presumes 
the offence of such person to have been com- 
mitted in a lucid interval, unless it appears to 
have been committed during derangement. 
Rat. Un. Gr. G. 172. 

(4) — Penal Code, ss. 99 — Unsoundness of 
mind. — Partial delusions or the mere existence 
of mental disease does not necessarily exempt 
a person from criminal responsibility. The 
proved unsoundness of mind of the sort de- 
scribed in s. 84 is a complete defence ; and 
mental weakness caused by disease is an ex- 
tenuating circumstance affecting the sentence. 
When the absence of any motive, preparation or 
purpose for a criminal act is admitted, or evi- 
dence of mental derangement such as melan- 
choly or excitement, or of very extraordinary 
conduct has been given, or other index of disease 
of the brain appears in the case, the lilagistrate 
or Judge ought to use the means pointed out in 
the various provisions of law, so as to find out 
as much as possible about the mental state of 
the accused. Rat. Un. Gr. C. 229. 

{5)—Crim. Pro. Code {X of 2872), s. 426^ 
s. 466 {Act V of 1898 ) — Accused a lunatic.— As 
soon as an accused declared to be a lunatic is 
transmitted to the place of safe custody appoint- 
ed by the Local Government, the authority of 
the Criminal Court over him ceases. It can only 
be revived under the circumstances mentioned 
in s. 432 = s. 473 of the present Code (Act V of 
1898). 2C. 3S6. 

(6)— Penal Code, s. 84— Plea of insanity — 
Where the plea of insanity is taken on behalf 
of an accused person, the question that arises 
is not whether at the time of the trial the man 
was of unsound mind, but whether he was so at 
the time of the commission of the deed, and 
whether by reason of that uosoundnesa of mind 
he was incapable of distinguishing between right 
and wrong. 28 C. 613^5 C.W.N. 66S. 

{!)— Penal Code, ss. 84 and 302— Murder- 
Criminal responsibility of person suffering} frwi 
insane delusion.— The crindinal responsibility 
of a person suffering from an insane delusion 
and committing an offence in consequence 
thereof depends upon the nature of the delUBion; 
if the man was 'labouring under a partial 
delusion only and was not in other respects 
insane, he must be considered to be in the same 
situation as to responsibility as if the facts with 
teepect to which the delusion existed were r^l. 
The estimate of the guilt of a person suffering 


Insanity — continued. 

from and acting under the influence of a 
delusion must be made upon the ba.<iis of the 
actual existence of the facts in regard to which 
the delusion existed ; and whether the person 
was under a misapprehension iu regard to the 
delusion or not, his culpability would be 
the same. 28 G. 613 = 5 C.W.N. 663. 

(8) — Insane prisoners — Procedure in regard 
to—Crim. Pro. Code (1861), ss. 225, 226, 393 
and 394. — S. 226, Crim. Pro. Code, does not 
positively require the commitment of the 
accused in eases in which he i.s of unsound mind 
at the time of committing the act. Incases 
which fall under the other general exceptions 
of the Penal Code, there would be no grounds 
for committing, because he would be entitled 
to an acquittal and release. When a person 
accused is acquitted on the ground of insanity, 
the Jury or Court is to find specially whether 
he committed the act or not ; and if he bo 
found to have committed it, he is to be kept in 
safe custody (ss. 393, 394, Crim. Pro. Code)- 
A commitment is therefore discretional with 
the Magistrates in such cases. 8 W.R, Cr. 
Cir. 3. 

(9) — Penal Code, s. 84 — Proof of unsound- 
ness of mind. — The accused stabbed his brother’s 
wife, a child, and killed her. No motive was 
suggested for his killing the child and ho was 
living with the child affectionately. The 
prisoner had been sick of fever for six days 
previous to the occurrence, and h.ad taken little 
food during that time. During that period, ho 
acted strangely and abused his father and 
brother. The medical evidence, in the case, 
proved merely the possibility of a sudden attack 
of homicidal mania. Before the Village 
Magistrate, the accused coDfe.ssed that he had 
killed the child and answered the questions put 
to him rationally. Held, that there was no 
positive evidence that the accused was suffering 
from delirium at the time he committed the 
murder, or that he was unconscious of the 
nature of the act he had committed. But the 
High Court, while confirming the conviction of 
the accused for murder, directed that, in lieu 
of the sentence of death, the accused be trans- 
ported for the term of his natural life, and 
directed also that the evidence and the judg- 
ment be brought to the notice of His Excel- 
lency the Governor in Council in order that he 
might, if he thought fit, reduce the sentence 
under the special circumstances of the case. 
12 M. 459 = 1 Weir 42. [F., 23 C. 604 ; R., 
14 B. 664, Rat. Un. Cr. C. 698, 17 O.P.L. 
R. 113}. 

(10) — The policy of the law is to exercise 
control not only on the sane, but, so far as is 
possible, also the insane. Therefore, it is not 
every person mentally diseased who, ipso facto, 
is exempted from criminal responsibility. Such 
exemption is allowed only to the limited extent 
stated in s. 84, Penal Code, which concisely 
reproduces the English law as to non-punish- 
ame insanity. Legal and inferential insanity 
discussed and exolained. 17 C.P.L.R. iiS. 


es M. D • 



2091 


THE ALL INDIA DIGEST. 


2092 


Insanity — continued. 

(11) — Relevancy of weak control over emo- 
tions. — When an accused, notwithstanding 
some mental derangement, is held accountable 
under the criminal law for his actions, because 
he was capable of knowing the nature of his 
acts and that what he was doing was wrong and 
contrary to law, a Court, in determining the 
legal punishment may properly take into 
judicial consideration the impaired capacity of 
control over the emotions and will which forms 
part of the mental derangement in which other 
faculties are involved. L.B.R. (1893 — 1900), 249. 

(12) — Crim. Pro. Code, Act V of 1898, s. 464 
— Sessions case — Insanity of ^trisoner — Proce- 
dure — Penal Code, s. 84 — Proof of insanity . — 
Where a prisoner appears to be of unsound 
mind, the ^lagistrate and the Sessions Court 
should inquire into the fact of unsoundness 
before calling on him to stand his trial, and 
adopt the procedure laid down in s. 464 of the 
Crim. Pro. Code instead of going on with the 
trial. Where the only facts established were 
that the accused got angry because his food 
was not ready and killed his wife and attacked 
all those who came to assist her, held that this 
was no proof of the state of mind described in 
s. 84 of the Penal Code. A.W.N. 1905,2. 

(13) — Crim. Pro. Code, Act X of 1872, 
s. 426 — Accused lunatic — Procedure. — Where a 
Magistrate finds that the accused under trial 
is of unsound mind, but, instead of staying the 
trial and acting under s. 426 of the Crim. Pro. 
Code, proceeds with it and acquits him under 
s. 84 of the Penal Code, held that the proce- 
dure was irregular. A.W.N. 1882, 106. 

(14) — Penal Code, s. 84 — Plea of insanity — 
Burden of yi'oof — Evidence Act, s. 105. — The 
accused killed his wife and then attempted to 
commit suicide. Being found to be incapable 
of understanding the proceedings and of defend- 
ing himself, he was placed in the lunatic 
asylum and treated as a lunatic for more than 
a year and a half. After bis discharge, as 
cured, from the asylum, he was tried for the 
offences. As regards his state of mind at the 
time of the commission of the offence, the 
Court found that he was sane, entirely relying 
upon the statement of some villagers who 
merely deposed that they had never known 
him to be insane. Held that, although, in a 
defence of insanity, the onus would lie upon 
the person alleging it, i.e», the person charged, 
the accused had placed before the Court prima 
facie evidence, when it was shown that for 
more than a year and a half, from immediately 
after the date of the commission of the offences, 
he had been in a lunatic asylum and treated 
as a lunatic, and that the opinions of illiterate 
villagers were evidence of the state of mind of 
the accused at the time of the commission of 
the offence. The case was remanded for re-trial 
on this point. A.W.N. 1901, 132. 

(15) — Death caused by insane person. — Un- 
soundness of mind as absolving a man from 
the consequences of the death caused by him 
observed upon. 13 B.L.R. Ap. 20 = 20 W.R. 
Cr. 70. 


Insanity — continued. 

(16) — Crim. Pro- Code (1872), ss. 425, 232 — 
Trial of fact of unsoundness of mind. — Where 
on the trial of a prisoner by a Sessions Judge, 
the Judge, entertaining some doubt as to the 
prisoner’s sanity, took the evidence of the 
Civil Surgeon, and himself decided that the 
prisoner was of sound mind and capable of 
making his defence, whereupon the trial pro- 
ceeded, and the prisoner was convicted, held 
that the conviction must be set aside and a 
new trial directed, reading ss. 232 and 425 of 
the Crim. Pro. Code together. The prelimi- 
nary issue of soundness of mind or otherwise 
ought to have been tried by the Jury, and not 
by the Judge personally. 10 B.L.R. Ap. 10 = 
19 W.R.Cr. 15. 

(17) — Test of unsoundness of mind-Knowledge 
of wrong doing. — The test to determine whether 
a person who has committed an act, which is 
charged against him as an offence, wasofsound 
mind at the time of its commission, is whether 
he knew that he w’as doing wrong. 24 W.R. 
Cr. 5. 

(18) — Penal Cede, s. 84. — Where, at the time 
of committing a murder, the accused is, by 
reason of unsoundness of mind, incapable of 
knowing that which he was doing was wrong 
or contrary to law, he cannot bo convicted of 
murder. 8 P-R. 1889 Cr. 

(19) — Proof — Effect. — Insanity should bo 
proved aliunde, and should not be merely in- 
ferred from the extreme moral perversion of 
the act committed. Mental unsoundness is 
not a ground for reducing punishment, but is 
a ground for dealing with the accused in a 
separate and distinct manner as prescribed by 
the Crim. Pro. Code. 56 P.R. 1866 Cr. 

(20) — Monomaniac — Sentence. — A sentence 
cannot be interfered with on the ground of the 
accused being a monomaniac. 109 P.R. 1866 
Cr. 

(2\)— Penal Code, s. 54.— S. 84 exempts a 
man from criminal liability for his act, only 
when he is prevented, by reason of mental 
disease, from controlling bis own conduct, or 
from passing a rational judgment on the moral 
character of the act he meant to do. 42 P.R* 

1887 Cr. 

(22) — In case of insane person Sessions Judge 
to proceed under ss. 389 and 390, Crtw. Pro. 
Code, instead of trying -him. — In the case of 
a person who is insane and unaccountable for 
his actions and, therefore, incapable of making 
his defence, the Sessions Judge, in.stead of 
trying him in this mental state, should pro- 
ceed uuder the provisions of ss. 389 and 390, 
Crim. Pro. Code. 3 W.R. Cr. 67. 3 W.B. Cr. 
70, A WJt. Cr. 11, 1 W.R. Cr. 15. 

(23) — Accused insane at the time of the com- 
mission of the offence — Procedure to be followed 
by Magistrate — Accused found insane at 

— Procedure— Sessions Judge not empotcerea 
to try without a specific charge — Medical oer- 
tificate not sufficient evidence — Medical offle^ 
to be personally examined , — Where aMagistrat® 
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Insanity — concluded. 

finds a prisoner, charged with murder, to be 
sane at the time of the preliminary investiga- 
tion, although bo was insane when he commit- 
ted the act, the proper procedure for him to 
follow is to commit the accused for trial at the 
Sessions. A Session Judge has no power to try 
a prisoner who had been committed for trial on 
no specific charge. The procedure to be follow- 
ed in a case where the prisoner is found to be 
insane at the time of his trial is that prescribed 
by ss. 391 and 392, Grim. Pro. Code. Amere 
certificate given by a medical officer is not 
sufficient evidence of the prisoner being of un- 
sound mind and incapable of making his defence. 
The medical officer should be personally ex- 
amined as to the reasons which induced him to 
give an opinion on the point, 9 W.R. Cr. 23. 

(24) — Accxi^ed insane at the time of trial— 
Acguittal illegal — Proper procedure. — A pri- 
soner, who was declared by the Civil Surgeon 
to be insane at the time he was called on to 
make his defence, was acquitted by the Deputy 
Magistrate on the ground that, at the time of 
committing the offence, he was not aware that 
he was doing an act contrary to law. Reid, 
that the order of acquittal was not according 
to law, and that the proceedings should have 
been stayed and the prisoner detained pending 
theorders of the Government, 10 W.R. Cr. 37. 

(25) — Procedure on acquittal on the ground 
of insanity. — Where a prisoner was convicted 
by the Sessions Judge, the High Court acquit^d 
him on the ground of insanity under s. 393, 
Crim. Pro. Code, and directed that ho should 
be kept in safe custody until the orders of the 
Local Government, which the Sessions Judge 
should apply for. had been obtained regarding 
him. 7 W.R. Cr. 42. 

(26) — Sanity of accused doubted— Procedure, 
— Where a Court entertains doubts as to the 
sanity of the accused, the Court should not 
merely put questions to the accused, but should 
try the fact of such unsoundness of mind by 
examining the Civil Surgeon or some other 
medical officer, and by taking such evidence as 
might have been procurable from the village 
at which the accused resides, with the view of 
ascertaining whether the accused had, at any 
time, prior to the commission of the ermo, 
exhibited symptoms of insanity. 1 B.M.O. 

39. 

See CRIM. PRO. CODE (1898), s. 272, Rat. 
Un. Cr. C. 19. 

See CRIM. PRO. CODE (1898), ss. 841 and 
465, U.B.R. (1892—1896), Vol. I, 38. 

See CRIM. PRO. Code (1898), ss. 464, 466, 
2 Weir 581. 

— Procedure in'caso of insane persons— 
Crim. Pro. Code (1898), ss. 464, 466, U.B.R. 
(1892 —1896), Vol. I, 50. 

Insolvent Act (St. 11 and 12 Vic., c. 21). 

—Fraudulent practice in trade— Power of 
Court to punish criminally. — Certificate refused 
^hore insolvent had been guilty of fraudulen 


Insolvent Act (St. 11 and 12 Yic., c. 21) — cld. 

practices in tr.ade. Certificate suspended in 
the case of a partner at home who, though 
innocent of the fraudulent practices, omitted to 
givo notice to the parties intended to be 
defrauded. The Insolvency Court has no power 
to punish criminally fraudulent practices in 
trade. This is left to the action of creditors 
through the channel of the criminal law. 
Cor. 13. 

Inspection. 

(1) — Inspection of hooks, the subject-matter 
of the charge. — Where a witness produces 
books which form the subject-matter of the 
charge against the accused, the accused or his 
counsel is, at least so far as is necessary for 
the purposes of the trial, entitled to inspect 
them, 10 C.L.R. 54. 

(2) — Sessions Judges and District Magistrates 
should inform themselves thoroughly from 
time to time what business is transacted by 
their subordinates. Such enquiry is far more 
effective than the mere inspection of state- 
ments. 16 W.R. Cr. Cir. 2. 

See MAGISTR.4TES. JURISDICTION OF, 5 
Bom. L.R. 978. 

Inspection of Documents. 

(1) — Crim. Pro. Code, ss.Oi, 99— Documents 

produced before Court on search xuarrayit—Poiver 
of Court to order iyispection. — When documents 
and other things seized upon the premises of 
an accused person by virtue of a search war- 
rant issued under s, 96 of the Code are brought 
before Court, the Magistrate would have the 
power to allow the prosecution the inspection 
thereof. They stand, when they are brought 
to the Court, precisely in the same position 
as documents or things found either upon the 
person of a prisoner at the time of his arrest 
or at bis house upon a search made by the police, 
and afterwards forwarded to the Court. But the 
inspection should be confined to the docu- 
ments covered by the search warrant. 15 C. 
109. 5 Bom. L.R. 980 ; R., Rat. Un. Cr. 

C. 891, 5 Bom. L.R. 978] . 

(2) — Crim. Pro. Code, s. 94— Production of 
documents — Power of Courts. — A Magistrate 
has, under a. 94 of the Code, the power of call- 
ing upon any person to produce any docu- 
ment or thing in that person’s possession or 
power, which has any connection with the 
offence which happens to bo under investiga- 
tion or inquiry. Of course, he cannot call for 
anything and everything from anybody and 
everybody. The thing called for must have 
some relation to, or connection with, the 
subject-matter of the investigation or mqniry, 
or throw some light on the proceedings or to 
supply some link in the chain of evidence. 
It may be that the thing called for may 
turn out to bo wholly irrelevant to the in- 
quiry ; but so long as it is considered to be 
necessary or desirable for the purposes of the 
inquiry, the Magistrate has such power. 19 
C. S2. 
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iDftpecti&B of Doeamestt-M^ondaded. 

(3 ) — Right of accused to inspect statement oj 
witJiesses recorded by a police o^er and to 
obtain copies thereof accused person on 
his trial is entitled to call for and inspect the 
statements of witnesses recorded by a police 
oflScer, while making an investigation under 
6. 161, Grim. Pro. Code, and where the law allows 
an accused person to inspect documents, the 
right to obtain copies thereof from the proper 
officer follows as a corollary. S. C. 189, Oudh. 
(16 C. 640, F). 

{4) — Bombay Survey and Settlement Act I of 
1865, s. 14 — Bombay Act IV of 1666 — Notice to 
produce' evidence — Effect of disobedience* — The 
provision in Bombay Act IV of 1868, s, 14, is 
inapplicable where the notice to produce docu- 
ments is defective for want of specification of 
the documents required for inspection. Dis- 
obedience of an order to produce documents 
under cl. 1 of s. 14 of Bombay Act I of 1865 
renders the person liable to an adjudication in 
his absence and does not render him liable tc a 
criminal prosecution. 11 B.H.G. 231. 

See ACCUSED person, 1 Bom. L.R. 433. 

See Grim.' Pro. Gode (1898), s. 94, 5 Bom. 
D.R. 978. 

See GRIM. PRO. CODE (1898). ss. 162 and 
164, 17 M.L.J. 471 = 30 M. 466 = 6 Cr. L.J. 
346 = 3 U.L.T. 14. 

See Evidence act, b. 76, 20 M. 189=2 
Weir 763, P.B. 

IbsuU. 

See Penal Code, ss. 504, 609. 

[\)^Pe!nal Code, s. 504— Criminal insult, 
what constitutes. — To constitne an ofience under 
8. 504, 1.P.G., it is sufficient if the insult is of 
a kind calculated to cause the other party to 
lose his temper and say or do something violet. 
The public peace can be broken by angry words 
as well as deeds. 4 Bom. L.R. 78. 

{^)— Penal Code, s. 504 — Insulting a person 
with intention of provoking a breach of peace*’— 
Where the accused used abusive language 
against the complainant so as to reduce him 
to a state of abject terror, held, that the ac- 
cused was guilty under s. 504, inasmtiob as 
tlie inagfUing provocation would, underordinary 
circumstances, cause a breach of the 'peace, 
and that the offender was not protected from 
the consequences of bis act because the person 
insulted became too terrified to accept the 
provocation in the manner intended. 90 X. 
388=1 Wehp 620. [B., U.BvB. (1892-4896), 

290 Cr., 1 Weir 621, 1 Weir 622] . 

(3) — PetwZ'Code, s. bOA—What oonsiUutes 
the offence, — To oonstitute an t^Eence under 
•s. 504, Penal Oode, an insult known to be -lifaSly 
to provoke and cause a breach of the peace 4s 
'sufficient. What the law makes punishable 
under the aeetioa is the mstzlting provocation 
whidh, under Ordinary otroamiStaDoes, would 
cause a breach of the peace to be committed. 


Insult — concluded. 

The mere forbearance of the person insulted 
from being provc^ed to cozamit a breach of 
the peace is not sufficient to protect the ofiea- 
der. 1 Weir 134=1 Weir 621. 

See Penal Code, s. 228, 6 Bom. L.R. 54L 

— Insulting the modesty of a woman— iSdS 
Penal Code, s. 609, 5 Bom. L.R. 502- 

Intention. 

Hyr-IntettMon— Natural consequences of an 
oof.— Although there is no presumption that a 
person intends what is merely a possible xcsnlt 
of his action, or a result which though 
reasonably certain is not known to him to be 
so, still, it must be presumed that when a 
man -voluntarily does an act knowing at the 
time that, in the natural course of events, a 
certain result will follow, be intends to bring 
about that result. 28 B. 558=4 Bom. L.K. 
280. [B., 17 P.R. 1908 = 32 P.W.R. 1909 Cr. 

= 8 Cr. L.J. 488]. 

(2) — Intentiofi, inference of. — Intention, like 
any other psychological fact, has to be inferred 
from the act itself. 1 C.W.N. 463. 

(3) — Proof ofcriminalintention. — In criminal 
cases, the presumption of innocence must be 
displaced by positive evidence. When an act 
is not per se criminal, the specific intent 
which renders it criminal must be established 
by cogent evidence. 12 H. 278 = 1 Weir 873. 

{4) — Inference of infenfion.— -The knowledge 
or intention, with which a particular act is 
done, is usually to be inferred both fzcoii the 
nature of the act done, and from all other 
circumstances in the case which throw lij^t 
upon the motive or the object with which such 
act was done, and the state of the mind of the 
'accused at the time of committing the act. 
27 P.R. 1888 Cr. 

(5) — Intention or knowledge inferred from 
nature and extent of injury — Accused entitled 
to benefit of doubt. — The intention or knowledge 
of the accused can only be inferred from the 
nature and extent of the injury, and, on this 
point, the accused is entitled to the benefit of 
the doubt. O.B.R. (1897—1901), YoL 1, 816. 

See ACT XVm OP 1869, s. 29, 6 M.H.a App. 
5= 1 Weir 900. 

— Omission to set out the guilty intention in 
a charge— GRIM. PRO. CODE (1898), 

8. 537, 22 C. 391. 

— House-lveaking by night — Presumption of 
intention— See CRIMINAL TRESPASS, 16 C.667. 

S^ Culpable Homicide not amoont- 
iNo TO Murder, 4 L.B.R. 367. 

.See False Evidence, 3 c.w.5. si, 3 N. 

•W.P. 133. 

See Offence, 24 B. 237 = l Bom. L Jt. 678. 

See Penal Code, s. 24, 8 A. 663. 

See l^KAL Code, ss. 86 Mid 680, i &3.B. 


806 . 



2097 


THE AIiL INDIA DIGEST. 




Intention — concluded, 

“Intention of editor and puhlisher^Oontri- 
butions to the paper, admissibility of to know 
intention—See Penal Code, s. 124-a, 22 B. 
1X2, 

See PENAL CODE, s. 124-A, 5 5LL.T. 393 
= 32 M. 384. 

Interlocutory Order. 

See Grim. Pro. Code (1898), ss. 423, 435, 
439, 70P.L.R. 1904. 

See Dispute as to possession of im- 
moveable property, ii C.WJ^. 79 = 4 Cr. 
L.J. 433. 

See Transfer of Criminal Cases, 8 C. 
63. 

Interpreter. 

— Interpreter — Stcorn interpreter — Necessity 
Jor Crim. Pro. Code (IS6J), s, 19S. — There is no 
provision, in s. 198, Crim. Pro. Code, 1861, for 
making use of a regularly sworn interpreter to 
interpret his evidence to a party making a 
statement, except in cases where his services 
are required by the Court. It is the presiding 
officer’s duty to see that the evidence is clearly 
■and properly interpreted to the party making 
■a statement. 16 W.R. Cr. 71, Cr. 

Interrogatory. 

See Evidence act, s. 33, 19 B- 749. 

interruption. 

—to Court— See PENAL CODE, s. 228, 6 
3om. L.R. 541. 

Jntervenor. 

— “Jn^ervenor,” right of, to come in — Crim. 
Pro. Code {187:i), s. 536 . — There is no provision 
in the Code for allowing an “ intervener” to 
come in, in the middle of proceedings under 
this section. 4 C. 650 = 3 C. L.R. 551. \Appr., 
-SI O. 404 ; Observed^ 30 C. 155]. 

See Dispute as to possession of 
immoveable property, 8C.W.N. 329. 

Intoxication. 

— Voluntary drunkenness to he taken into 
•account for throwing light on intention, — In a 
case murder committed in a drunken 
-squabble, it was held that voluntary drunken- 
ness, though it did not palliate any offence, 
might bo taken into account as throwing light 
-on the question of intention. W.R. 18M Cr. 
-3i. 

^Offence eommitied under-'-P^oMiatien of 
Intoxication should not be treated as 
an aggravation of an oficnce. Nor is it any 

'excuse for it. 8 B.L.B. Ap. 21=16 V.R. 
Cn 86 . 6 W.R. Cr. 68 ; 5 W.R. Or. 79. 

IneitigatlDg Ofltcer. 

—Powers <A—8ee OrIU. Pro. CODE (1898), 
•e. 202, 83 0. 1282 = 6 €r. D.J. 83. 

182 


Investigation- 

”~^^**^* Pro. Code, s. 556^-7nvestigaiion 
^agistrate^Trial by same Magistrate — 
Validify . — Where a District Jlagistraie took 
an active part in the investigation of a case, he 
was held not to be competent to have it tried 
himself. 14 Bur. L.R. 335. 

See Crim. Pro. Code (1896), s. 4, 20 B. 533 
= 4 Bom. L.R. 271. 

—In a case under s. 145, whether an enquiry 
in a Criminal Court— See CRIM. Pro. CODE 
(1898), ss. 4, cl. (A:), 145 and 526, 28 C. 709 
= 5 C.W.N. 749. 

See Crim. Pro. Code (1898). s. 437, U.B.R. 
(1892—1896), Vol. I, 48. 

"Iron. 

— Iron includes steel. 10 C.L.J. 48. 

Irregularity. 

See Grim. Pro. Code (i898), ss. 529 to 
588. 

See Illegality. 

(1) — Crifn. Pro. Code {1882), s. 529 — Scope. 
— S. 529 deals with acts done by a Magistrate 
in no way empowered by law to do those acts ; 
it has no reference to a Magistrate empowered 
j otherwise under the Act to tender pardon, but 
not possessing jurisdiction over the particular 
offence. 20 A. 40. [D., 4 C.W.N. 821], 

{2)~~lrregularity in enquiry — Effect on trial. 
—An irregularity in the conduct of an enquiry, 
even though sufficiently serious to induce the 
High Court to annul a commitment, is not 
sufficient to justify the annulment of the trial 
after the commitment had been made and a 
trial bad upon it, unless the irregularity has 
caused a failure of justice by prejudicing the 
^"accused in his defence. Rat. Un. Cr. C, 177 
= Cr. Rg. 31—3—1881. 

(3) — Crim. Pro. Code {1882), s.S37 — Absco^ld- 
ing of accused after evidence taken — Conviction 
in }iis absence^ Review. ~—ku accused was pre- 
sent throughout a trial whilst the evidence was 
taken ; but he having thereafter absconded, 
the ^lagistrato passed sentence upon him in 
bis absence, and on his re-amest, re-pronoun- 
ced his judgment : Held that the case might bo 
regarded as falling under s. 537 of the Crim. 
Pro. Code at least for the purposes of a review 
not sought by the accused, but that the Magis- 
trate should not have pronounced judgment 
in the absence of the aoctised. Rat. Un. Ur« 

C. 325 = Cf. Rg. 12 of 1887. 

(4) — Qase triable with aid of assessors tried 
by jury . — Where a Sessions Judge tries a 
charge by a jury instead of with the aid of 
asse^ors, the irregularity does not vitiate the 
trial, which can be treated as one held with 
the aid of assessors, and the verdict of the jury 
treated as their opinion as aeeeasors. Rat. Uo. 
Cr. C. 9Sl = Cr. Rg. 16 of 1688. 

(6 ) — Irregular procedure in Criminal trials — 
Effect of waiver by the accused . — Where 
Criminal proceedings are substantially bad in 
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Irregularity— continued. 

themselves, the defect will not be cured by any 
waiver or consent of the accused or their 
pleaders. 6 C. 96 = 6 C.L.R._521. (2 0. 23, li.). 

Erroneous order of commitment by Ses- 
sions Judge -Cure of defect— Crim. Pro. Code 
{Act X of 1872). s. Where, however, a 

trial under a commitment made by an errone- 
ous order of Sessions Judge has been held and 
no actual failure of justice has been caused by 
such error, s. 283 of the Crim. Pro. Code would 
be a bar to the reversal of the judgment. 7 C. 

662. 

(7) -Crim, Pro. Code {1882), ss. 87, bZ7— 
Irregularities in the publication of proclamation 
—CompeUncy of Magistrate enforcing penal 
consequeyices of disobedience to resort to thepro- 
visions of s. 537— Powers of appellate Courts.— 
A Magistrate enforcing the penal consequences 
of alleged disobedience to a proclamation under 
s. 87, Crim. Pro. Code, cannot utilize s. 537 in 
order to cure any defect in the mode of the 
publication of theproclamation.althoughit may 

be open to the Sessions Judge, on appeal, or to 
the High Court to consider whether the provi- 
sions of s. 537 apply to such defect. 19 M. 3 = 

2 Weir 40. 

(8) _Crim. Pro. Code, s. 537— Disobedience to 
express provision of law as to the mode of a trial, 
—k disobedience to an express provision of the 
law as to the mode of trial cannot be regarded 
as a mere irregularity and, therefore, it is not 
curable under s. 537 of the Code. 23 M. 61 = 11 
M.L.J. 233 = 3 Bom. L.R. 540 = 28 I. A. 257 = 5 
C.W.N. 866=2 Weir 271 = 10 M.L.J. 147, P.C. 
[F., 17 C.P.L.R. 159J. 

(9) — Crim. Pro. Code {1898), ss. 531, 177, 

179, 180, 181, 183— Offence committed in one 
district— Trial by a Magistrate in another dis- 
trict, not a material irregularity an 

offence is committed within the jurisdiction of 
a Sub-Divisional Magistrate in one district, 
but is tried by a Magistrate in another district, 
the irregularity of the trial is cured by s. 531 
of the Code. This section is not lipaited to 
cases, where the offence committed, within the 
'jurisdiction of a Court, is tried by that Court, 

outside the limits of the local area of its juris- 
diction. Ss. 177, 179, 180, 181 and 183 must 
be read together with s. 531. The intention 
of s. 531 is to provide against 'the contingency 
of a finding, sentence or order regularly passed 

• by a Court, in the case of an offence committed 

outside its local area, being set aside, when no 
failure of justice has taken place. 30M. 94 = 
1 M.L.T. 345 = 4 Cp. L.J. 800. [B., 18 P.W, 

R.'1908 Cr.l 

• » II 

• (10) — TTaiver of. — An accused person, sub- 
mitting himself to the jurisdiction of a Magis- 
trat'e, should be deemed to have waived any 
irrpgularity, touching the manner in which 
the Magistrate has enforced such accused’s 
appearance before himself. 16 C.P.L.R. 9. 
(26 C. 20. 10 C. 604, B.). 

See ACT XXXVI OF 1860, s. 62. 3 B.H.C. 
Or. 36, note. 


Ipregularity — continued. 

See ACT V OF 1876, s. 22, 15 A. 208. 

—False statement before Registrar— Irregu- 
larities in proceedings — Effect with respect to- 
jurisdiction of Criminal Courts-“5ce ACT III 
OF 1877, ss, 72 and 73, 10 C. 604. 

See Cantonment Code (1899), s. 167, 
cl. (0, 3A.L.J. 694 = 4Cr. L.J. 374 = A.W.N. 
1906, 303. 

See CHARGE, 9 Bom. L.R. 148=5 Cr. L.J. 
164 = 31 B. 218, 15 M.L.J. 224 = 2 Cr.L.J. 38U 

See CHARGE to jury, 30 M. 44 = 1 M.L.T. 
399 = 5 Cr. L.J. 78. 

See Commitment to Sessions Court, 
2 S.L.R. 9 Cr. = 10 Cr. L.J. 224. 

Sw COMPENSATION, 2 S.L.R. 14Cr. = lO 
Cr. L.J. 229. 

See Complaint, 5 M.L.T. 1 = 32 M. 8=9^ 
Cr. L.J. 108 = 1 Ind Cas. 22. 

See CRIM. Pro. CODE (1898), ss. 10 (2), 12, 
528, 34 C. 918. 

See Crim. Pro. Code (1898), s. 30,7 C.W. 
N. 457. 


See CRIM. PRO. CODE (1898), s. 146, 25 A. 
637 = A.W.N. 1903, 102, 30 C. 165 = 6 C.W.N. 
757, F.B., 32 C, 287, 33 C. 68 = 9 C.W.N. 1(M6- 
= 2 C.L.J. 241 = 2 Cr. L J. 618, 6 C.W.N. 710, 
6 C.W.N. 104. 8 C.W.N. 690, 7 O.C. 334. 


— Omission of Magistrate to inform accuMd 
of his right to be tried by another Court— oW 
CRIM. PRO. CODE (1898), ss. 190, 191, 637, 
28 A. 212 = A.W.N. 1905, 258 = 2 A.LJ. 745- 


= 2 Cr. L.J. 809. 


See Crim. Pro. Code (1898), ss. 195 and 
477, S.C- 303, Oudh. 

See CRIM. PRO. CODE (1898), ss. 202, 203,- 
441, 5 M.L.T. 79 = 2 Ind. Cas. 618. 

—Disobedience to express provision as to 
mode of trial— See CRIM. PRO. CODE (1898;. 
s. 234, 15 C.P.L.R. Cr. 53. 

5e«CBIM. PRO. Code (1893), ss. 276, 279r 
326, 7 C.W.N. 188. 

See Crim. Pro. Code (1898), ss. 30^^ 

337, 13 C.W.N. 757=9 C.L.J. 638 = 36 0. 
629 = 2 Ind. Cas. 497. 

See Crim. Pro. Code (1898), a. 367, 18 M- 
L.J. 197 = 7 Cr. L.J. 459. 

—Not commencing fresh trial after 
drawal of case if mere irregularity— 

Pro. Code (1898), ss. 628 and 637 , 6 O.C. ' 

See Crim. Pro. Code (1898), b. 630, Colm. 
Dig. Cr. 43 of 1876. 

See CRIMINAL PROCEBDINOS, 14 C. 368. 

See Defamation, 3 P.W.B, 1909 Cr.*^ 
Cr. L.J. 154 = 1 Ind. Cas. 99. 
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Irreguiarity — concluded. 

Sec Dispute as to possession* of nr- 
MOVEABLE PROPERTY. 4 A. L.J. 705 = A.W. 
N. 1907. 265 = G Or. L.J. 352 = 30 A. 41. 2 
C.L.J. 241 = 2 Cr. L.J. 618=33 0.68. F.B.= 
9C.W.N. 1046. 

See JOINDER OF Charges, 27 0.839 = 4 
C.W.N. 656, F.B., 6 A. L.J. 977. 6 Bom. 
L.R. 725. 

See JOINT Trial, A.W.N. 1907, 208 = 6 Or. 
L.J. 215, 5 M. 20 = 2 Weir 303. 

See Judge and Jury. Rat. Un. Or. 0. 452. 

Sec Judgment, 21 0. 121, 23 0. 502. 

See Penal Code, s. L24-A, 5 M.L.T. 393 
= 32 M. 3S4. 

Sec Penal Code, ss. 372 and 373, 12 M. 
273 = 1 Weir 375. 

See Revision, 13C. 272. 

See sanction to prosecute, 17 M.L J. 
633 = 2 M.L.T. 493 = 6 Cr. L.J. 382 = 31 M. 
80, 28 C. 217=5 C.W.N. 291, 8 P.R. 1908, 
Cr. = 15 P.W.R. 1908 Cr. = 149 P.L.R. 1908 = 
7 Cr. L.J. 353. 

See Security for good behaviour, 12 
C.W.N. 299 = 7 C.L.J. 177 = 35 C. 243 = 7 Cr. 

L. J, 146, 11 Bom. L.R. 740. 

See Security Proceedings, lO O.C. 
366 = 7 Cr. L.J. 94. 

See Security to keep the peace, 17 

M. L.J. 407 = 30 M. 330=2 M.L.T. 329 = 6 Cr. 
L.J. 278. 

See Summary Trial, U.B.R. (1906), Crim. 
Pro. Code, 51 = 6 Cr. L.J. 298. 

See Transfer of Criminal Cases, 12 
C.W.N. 138. 

Irrigation Act (Bombay). 

See Bom. ACT VII OF 1879. 

Jail, 

Sec Appeal, 8 W.R. Cr. Cir. 5. 8 W.R. 
Cr. Cir. 7. 12 W.R. Cr. Cir. 6, U.B.R. (1892— 
1896), Vol. I. 5. 

Jail Gertiilcate. 

— Not proof of previous conviction — See 
Previous CONVICTION, 2 L.B.R. 53. 

Jailor. 

See Bom. act IT OF 1874, s. 80, Rat. Un. 
Cr. C. 136. 

Jails Act. 

See BOM. ACT II OF 1874. 

JaiU, Presidency, Act. 

See ACT XII OF 1867. 

Jamadar. 

—Order appointing an officer as commission- 
ed officer with retrospective effect — See ACT XI 
OP 1878, 27 P.R. 1885 Or. 


Joinder of Charges. 

1. — General. 

2. — When legal. 

3. — Misjoinder of charges. 

See Grim. Pro. Code (isos;, ss. 233—240. 
See Joint Trial. 

1. — (General). 

(1) — Cnm. Pro. Code (2.S'96), s. 235 (1), 
'transaction' meaning of the word in — Oxi'ences 
to be tried jointly to constitute one continnons 
act — Proximity in time not essential, — The word 
‘ transaction’ in s. 235 (1) of the Code suggests 
not necessarily proximity in time so much as 
continuity of action and purpose, that is to say, 
it is not necessary that the act should have 
been committed, all on the same occasion, but 
it is sufficient that though separated by a 
distinct interv.al of time they are closely con- 
nected by continuity of purpose or progressive 
action towards a single object. So in this case 
where the prisoner, for the remos-.al of a cart of 
which he committed theft, broke into the cattle 
shed of a neighbour of the cart owner, took out 
two bullocks and drove off the cart to a certain 
place for selling the same, it was held, that the 
two thefts constituted part of one transaction 
within the meaning of the said section, and 
the circumstance of the theft of the bullocks 
prefaced by house-breaking essential to the 
perpetration of the entire offence could make 
no difference. The acts in this case were fur- 
ther connected by the prisoner’s admission that 
ho took the bullocks because the removal of the 
cart would otherwise have been impossible, and 
the two acts were therefore rightly tried 
together as unmistakably forming part of a 
single transaction. 2 N.L.R. 147 = 4 Cr.L.J. 420. 

(2) — Offences of the same kind," scope of 

the expression — Crim. Pro. Code, s. 453 — 
Separation of charges and trials. — The words 
“offences of the same kind” in s. 453 arc not 
to be limited by the explanation to that 
section, but include such cases as where a man 
has, within a year, committed two offences of 
house-breaking. Nor are they limited to 
offences against the same person. [Appr., Rat. 
Un. Cr. C. 331]. The explanation to s. 453 
must be understood as extending and not limit- 
ing the meaning of the section — Per Field, J. 
Judges should take care that prisoners are not 
prejudiced by the joinder of charges, and 
should be anxious to lend a willing ear to any 
application for separation of charges and for 
separate trials upon separate charges. — Per 
Norris, J. 9 C. 371 = 11 C.L.R. 522. (R., 15 

B. 491]. 

(3) — Crim. Pro. Code (2862), ss. 247, 253 — 
Joinder of charges under summons and warrant 
cases-^Naiure of the irial—ComplainanVs 
default— Propel' order. — Where two charges 
arising out of the same transaction are znade 
against an accused person, one of which is a 
summons case, and the other a warrant case, 
the case should be tried as a warrant case. If, 
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Joiader of Charges — continued. 

1.— (General)— 

in such a case, the complainant is absent on 
the day to which the hearing of the case is 
adjourned, the Magistrate ^ould make an 
order, under s. 253 of the Code, for discharge 
.and not for acquittal under s. 247. 11 C. 91. 
[F., 22 B. 711J. 

(4) — Crifitt Fto. Code (J695), 3$* 233, 235 
Joinder of charges of a summons case and a 
warrant case — Procedure. — Where the accused 
had committed the offences of mischief and of 
insult likely to produce breach of peace on two 
•different occasious, charges of both the offences 
could not be tried together as they did not 
form parts of one transaction within s. 235, 
•Crim. Pro. Code. Where two charges, one of 
an offence punishable with imprisonment 
exceeding six months, and the other of an 
offence not so punishable, are tried together at 
one trial, the trial of the two together forms 
■only one case, not two. And as the case relates 
to an offence punishable with more than six 
months’ imprisonment it is a warrant case. 
The fact that it relates to some other offence 
also does not alter its nature and so formal 
charges should be framed for both offences. 3 
L.B.R. 113=3 Cr. L.J. 3S0. 

(5) — Crim. Pro. Code (1898), $. 110, ci. (d)— 
Security for good behaviour— Joinder of charges. 
<— The law, as to the joinder of charges against 
A person accused of definite offences, has no 
application to an enquiry under s. 110, cl. (d). 

11 C.W.N; 789 = 6 Cr. L.J. 1. 

(6) — Crim. Pro. Code (1898), ss. 233 to 239— 
Joinder of offences and parties in the preli‘ 
minary enquiry— Validity of commitment.— 
sections of the Crim. Pro. Code relating to 
joinder of charges, oiz., 233 to 239, refer to the 
trial of the accused The ruling of the Privy 
Council in 25 M. 61 cannot be extended to 
preliminary enquiries, held by Magistrates 
eommitting a case to the Sessions Court, so as 
to render the commitment itself illegal, because 
there was misjoinder of offences or of offenders 
in the preliminary enquiry. 26 M. 592 = 2 
Weir 297. (25 M. 61, Expl.) 

(7) — Offences committed in one year in 
three separate transactions. — There is no provi- 
sion of the Grim. Pro. Code which says all 
offences committed within one year in the 
course of three separate transactions may be 
tried at one trial. 30 U. 328 = 17 M-L.J. 141 = 
^ H.L.T. 177=5 Cr. L.J. 841. 


(8) — Robbery on same night in several ■ differ- 
places — Crim. Pro* ' Code{1872), s* 453 — 
Separate and distinct offences of same kind . — 
Persons committed on three separate and 
■distinct charges for three separate and distinct 
robber!^, oommitted on the same night in 
three different houses, must be tried separately 
«n each of the three charges. 6 W.R. Cr. 88. 

i9)—Dacoity and receiving stolen property — 
2)Mfincf offences — Penal Code, ss. 395, H2 . — The 


Joinder of Charges — continued. 

1,— (General)— wJifinwed. 

practice of dividing the facts which consti* 
tute parts of one offence into several minor 
offences is not legal. So a person convicted of 
dacoity cannot be convicted also of dishcnestly 
receiving stolen property transferred by com- 
mission of daCoity when there is no evidence of 
the commission of more than one offence. <3 
W.R. Cr. 42. 

(10) — Charges for distinct offences — Separate 
charges and trials — Several o^ences under ons 
section of Penal Cot?e.— Where a person is 
charged with several offences under one section 
of the Penal Code, the proper procedure is to 
try the accused under separate charges for each 
of the several distinct offences under the sec- 
tion. 20 W.R. Cr. 70. 

(11) — Crim. Pro. Code, Act V of 1898, 
ss. 233, 234— Penal Code, s. IGlSribe collect- 
ed from several persons — Charges. — Where 
a bribe was collected by public subscription 
and paid in a lump sum to the accused, the 
latter cannot be charged under s. 161 of the 
Penal Code, merely with the receipt of the 
whole sum collected, but he must be charged 
with 'receipt of not more than three separate 
items making up the bribe. A.W.N. 1904, 228. 
(25 M. 61, F.) 

(12) — Crtm. Pro. Code (1882), s,215—JoMer 
of charges — Quashing of commitment. — Thr^ 
accused were jointly committed to take their 
trial before the Sessions Court on the following 
charges, viz., the first accused under s. 457, of 
seven distinct offences committed within <^e 
year, all the three accused under s. 411, 

for dishonest possession of and dealing with 
stolen property belonging to seven different 
persons, and under s. 413, 1.P.C., for habitiwUy 
receiving and dealing in stolen property. Held 
that the commitment was bad and must be 
quashed. A.W.N. 1883, 39. 

(13) — Joinder of cfuxrg^. — Two charges of 
robbery committed in respect of different pe^ 
sons and at different times and places, though 
within the space of one year, should be 
rately committed and tried. A.W.N. 1885, 
107. 


(14)— Crim. Pro. Code (i59«). 222, 233, 

234, 235,236, 239, 403— Criminal breackoftnat 
— Indian Penal Code (Act XL V of 1860), s.w9 
— Trial of accused — Joinder of charges xw 
vious acquittal — Bar to frinf.— The acen^ 

was tried for the offence of criminal brwch o 
trust as a public servant in respect ^ 

odd , and was acquitted of the offence. HewM 
again tried for the same offence in 
another item of Rs. 19 odd, misappiopnhw 
during the same period as that to which the 
Rs. 12 related, and was convicted. 
the Sessions Judge acquitted the accused pn 
the ground that his previous acquittal »b« 
to the second trial -HisW, reversing the otdc 
of acquittal, that the previous a«inittal aW 
not, under the cirenmstanoes, operate as a !•» 
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Joinder of Charges — continued. 

1. — (General)— 

to the accused’s conviction at the second trial. 
S> 233, Crim« Pro. Code, contains the general 
rule, namely, that, for every distinct offence 
of which any person is accused, there shall bo 
a separate charge, and every such charge shall 
be tried separately. To this rule there are 
several exceptions, vi 2 ., those contained in 
ss. 284. 235, 236 and 239 of the Code. S. 222, 
Crim. Pro. Code, is an exception to another 
general rule that, at a trial for an offence, 
certain particulars must be given in the 
charge. Clause 2 of s. 222 modifies that rule 
as to charges for criminal breach of trust, but 
does not restrict in any way the scope and 
object of s. 234 of the Code. 12 Bom. L.R. 
226. 

(16) — Crtrji. Pro. Code {1898), S3, 283, 239, 
637 . — Irregularities under ss. 233, 239, Crim. 
Pro. Code, are not curable under s. 637. 5 P.R. 
1900 Cr. 

2. — (When legal). 

(1) — Crij7i. Pro. Code {J872), s. 4S3, scope of — 
XHstinct offences of the same kind committed 
during the year . — S. 453 of the Crim. Pro. 
Code of 1872 simply places a statutory limit 
on the number of charges, which may legally 
form part of a single crial and an accused may 
be separately charged and tried on the same 
day for any number of distinct offences of the 
same kind committed during the year. 3 C. 
640=1 C.L.R. 478. 

(2) — Crim. Pro. Code {1882), ss. 234 and 236 
Embezzlement of public money on three occa- 
sions within a year . — Where a Post Master was 
charged with criminal breach of trust in regard 
to three sums of money paid to him within a 
year by different persons for money orders, 
held, that the joinder of the charges was not 
illegal, the offences being of the same kind, 
viz., embezzlement of public money by a pub- 
lic servant, committed within one year and in 
tho same circumstances. 7 A. 174, F.B. [F., 
9C.L.J. 149 = 13 C.W.N. 507 =6 M.L.T. 349) . 

(3) — Crim.Pro, Code, s$. 235, 239—3cmvdeT of 
oharges — Same transaction — Conviction set aside 
'■^Procedure . — Though the members cf a police 
force, who had conspired to maltreat suspected 
persons in the course of an investigation, could, 
under certain circumstances, be dealt with 
under the provisions of ss. 235 and 239, for a 
series of oppressive acts of which they were 
gmlty in the prosecution of their common object, 
still, it would be necessary to consider carefully 
whether tho alleged acts were, as a matter of 
fact, so connected together in one scries as to 
form essentially and strictly the same transac- 
tion. If, in any case, either tho accused arc 
likely to be bewildered in their defence by 
having to meet many disconnected charges, ortho 
prospect of a fair trial is likely to be endanger- 
ed by the production of a mass of evidence 
directed to many different matters and tending 
hy mere accumulation to induce an undue 


Joinder of CAa/yes— continued. 

2. — (When legal) — contimied. 

suspicion against the accused, then, the pro- 
priety of combining the charges may well be 
questioned. Four persons, members of the 
police force, were charged with ill-treating and 
wrongfully confining one Hanma, his wife 
Rakhma and his son-in-law Yellia, during the 
course of the police investigation, with the 
object of extorting confessions from them and 
recovering stolen property. They were com- 
mitted for trial in two separate cases for the 
following offences ; — (1) All the accused for an 
offence nnder s. 330, I.P.C., committed against 
Hanma, the charge covering several acts of 
violence alleged to have been committed against 
him during his illegal confinement, which form- 
ed the subject of the second charge. (2) All 
the accused with an offence under s. 348 com- 
mitted against Hanma between the 5th and 
18th January, 1889. (S) Accused Nos. 1 and 3- 

with an offence under s. 348 committed against 
tho deceased Rakhma, wife of Hanma, on tho 
5th January, 1889. (4) Accused No. 8 with 

an offence under s. 330 committed against tho 
deceased Rakhma on the 14th January, 1889. 
(5) All the accused with an offence under a. 330- 
committed against Yellia in the interval be- 
tween the 16ch and 23rd January. 1889. (C) All 
the accused with an offence under s. 343 com- 
mitted against Yellia during tho same period. 
(7) Accused Nos. 1, 2 and 3 with an offence 
under s. 346 committed against Yellia between 
8th February and 9th March. 1889. The Magis- 
trate committed tho accused in two separate 
cases, which wore tried together by tho Ses- 
sions Judge, under ss. 235 and 239, Crim. Pro. 
Code, on the ground that the same four persons- 
wore accused in both the cases and were charg- 
ed with different offences committed in what 
was virtually one transaction, namely, a police 
investigation into an alleged theft. Held, that 
the several acts of violence alleged to have been 
committed against Hanma during his illegal 
confinement, forming the subject of the second 
head of charge, could bo rightly 'regarded as- 
constituting a single transaction. But the act 
of violence said to have been committed against 
Rakhma at a different place could not be re- 
garded as a part of that transaction. Nor was 
the wrongful confinement of Rakhma by tho 
accused Nos. 1 and 3 on tho 15th January, a 
part of the transaction constituted by tho hurt, 
which was caused to her by the accused No. 3 
on the previous day. Again, all acts of hurt 
caused to Yellia during his first period of 
wrongful confinement would, with the confine- 
ment, be part of the same transaction. But 
the second period of confinement, said to have 
commenced sometime after tho termination of 
the first, would be a separate transaction. 
Held, also, that by the combination of the two 
cases, the accused were prejudiced and should 
bo re-tried by the S^sions Judge. [12., 16 B. 
414, Rat. Un. Cr. C. 659, 83 P.L.R. 1901. 

31 C. 1053, 29 B. 449 = 7 Bom. L.R. 527 = 9 
Cr. L.J. 480, 2N.L.R. 147 = 4 Cr. L.J. 420, 

1 S.L.R. 73 Cc.=8 Cr. L.J. 191, 4 L.B.R. 
294 = 14 Bur. L.R. 242). Where the High. 
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Joinder of C/iar^es— continued. 

2 . — (When legal)— coii/mMcd. 

Court held that the accused were prejudiced 
by misjoinder, the proper course was to set aside 
the conviction and sentence, and direct their 
re-trial. 15 B. 491. [B., 28 C. 104, 10 M. 

L.J. 147.F.B., 25 M. 61 ,P.C. = 2 Weir 279]. 

(4) — PeimZ Code, s. HOG— Charge of several 

fraudulent transfers made on one day — Crinu 
Pro. Code {1882), s.23QSame transacHon.— 
Where a committing Magistrate framed a 
general charge under s. 206. I.P.C., against an 
accused person, of several fraudulent transfers 
made on one and the same day, and the Ses- 
sions Judge limited the prosecution to three or 
four charges, held that the proximity of time 
combined with the case as to intention and 
similarity of action and result, brought all 
the transfers within the words “ same transac- 
tion” in s. 235. 16 B. 414. 51, 27 

B. 135, 2 N.L R. 147= 4Cr. L.J. 420, 10 
Bom. L.R. 848]. 

( 5 ) — J.P.C., ss. 4S5 and 4S6—Crim. Pro. 

■Code (1898), ss. 234, 235— Joinder of charges^ 
Same transaction.— A. person can be tried at one 
trial for having in his possession stencil plates 
for the purpose of counterfeiting trade marks 
(s. 435, I.P.C.j, for having sold goods to which 
a counterfeit trade mark was affixed (s. 486), 
and for having in his possession such goods 
(s. 486), since the three offences can be said to 
arise out of the same transaction. The real 
and substantial test for determining whether 
several offences are connected together so as 
to form the same transaction, depends upon 
whether they are so related to one another, in 
point of purpose, or as cause and effect, or as 
principal and subsidiary acts, as to constitute 
one continuous action. A mere interval 
of time between the commission of one offence 
and another does not, by itself, necessarily 
import want of continuity, though the length 
or the interval may be an important clement 
in determining the connection between the 
two. 27 B. 135 = 4 Bom. L.R. 930. [P.,2 

N.L.R. 147 = 4 Cr. L.J. 420, 11 C.W.N. 715 = 
5Cr. L.J. 484 ; JR., 10 C.W.N. 520 = 2 C. L.J. 
618 = 3 Cr. L.J. Ill, 1 S.L.R. 73Cr. = 8Cr. 
L.J. 191, 4 L.B.R. 294 = 14 Bur. L.R. 242, 
13 C.W.N. 1089]. 

(6) — I.P.C., ss. 302 and 395 — Grim, Pro. 
Code, s. 235 — Joinder of charges — Actsfor^ning 
part of the same transaction. — The accused 
formed into a gang for committing dacoity and 
proceeded to a village for that purpose. When 
they reached the place, it was daylight ; they, 
-therefore, concealed themselves in a secluded 
nala during the daytime. While they were 
so concealed, a woman came down from the 
nala for collecting some vegetables. Fearing 
detection, the gang fell on her and stonod her 
-to death. After concealing her body, the ac- 
cused proceeded to the place of the destination 
and committed a dacoity. The accused were 
committed for trial under s. 396, 1.P.C. At 
the trial, the Judge altered the charge to two 
-separate charges under s. 802 as against some 


Joinder of Charges — continued. 


2. — (When legal) — continued. 

of the accused, and under s. 395 as against all, 
and tried both the charges jointly, holding 
that the offences formed part of the same 
transaction. Held that the procedure adopted 
was right, for, it was clearly in order to the com- 
mittal of the theft constituting an ingredient 
of the dacoity that the murder took place, and 
the offences under ss. 302 and 395,I.P.C., there- 
fore formed part of one series of acts so con- 
nected together as to form the same transac- 
tion. 4 Bom. L.R. 789. 


(7) — Crim. Pro. Code (1898), ss. 222, 239-^ 
Several acts of breach of trust committed loithxn 
the year — Joinder of charges — Joint trial-— 
Same transaction. — S* 222 of the Code clearly 
admits of the trial of any number of acts of 
breach of trust, committed within the year, as 
amounting only to one offence. It docs not 
require any particular formulation of the ac- 
cusation, but only enacts that it is sufficient to 
show the aggregate offence without specifying 
the details. It dispense.^ with the necessity of 
amplific.ation: it does not prohibit enumeration 
of the particular items in the charge. It suffi- 
ces, for the purpose of justifying a joint trial, 
that the accusation alleges offences committed 
by each accused to have been committed in the 
same transaction, within the meaning of s. 239 
of the Code. It is not necessary that the 
charge should contain the statement as to the 
transaction being one and the same. It is the 
tenor of the accusation and not the wording of 
the charge that must be considered as the 
test. In s. 239 of the Code, a series of acU 
separated by intervals of time are not excluded! 

provided that the object of those jointly tried 

has, throughout, been directed to one and the 
same objective. If the accused started to- 
gether for the same goal, this suffices to justify 
the joint trial, even if, incidentally, one of 
those jointly tried has done an act, for whicn 
the other may not be responsible. The found- 
ation for the procedure in the section is tbe 
association of persons concurring, from start ‘W 
finish, to attain the same end. 7 Boni.^.K* 
633 = 2 Cr. L.J. 578 = 30 B. 49. [i?., 2 N.L.R. 

147 = 4 Cr. L.J. 420. 10 P.R. 190 ^ Cr. = 4 Cr. 
L.J. 285 = 117 P.L.R. 1907, 18 P.W.R. 1908 Cr. 
= 8 Cr. L.J. 75, 1 S.L.R. 73; D., 17 M.L J. 
141 = 30 M. 328 = 2 M.L.T. 177 =?5 Cr. L.J. 




(8)— Crim. Pro. Code (1898), ss. 225. 233.234. 
235,236 and 237— Joinder of charges— Induin 
Penal Code, ss. 124- A and 153-A-Pxiblxcatwn 
in sedition.— The accused was convicted oi 

offences under ss. 124-A and 153-A of 
Indian Penal Code in respect of each of 
articles that appeared in his newspaper* Tn 
Magistrate, who tried the case, had framed 
charge, with two heads, one bearing on 
article, and each head mentioned that the^ 
cused was punishable under ss. 124-A and 15o- 
for publishing the article. It was contendM 
on behalf of the accused, (1) that the • 

his paper by Government servants in to ^ 
capacity as such servants was no publication « 
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■Joinder of Charges — continued. 

2. — (When legal) — coniiiutcd. 

(2) that each of the offences ought to have been 
■charged separately; (3) that from the articles, 
passages which offended against s. 124-A and 
those against s. 153-A ought to have been dis* 
tinctly pointed out in separate charges ; and 
(4) that the trial of four offences at one trial 
was illegal. Held (1) that it is a sufficient pub- 
lication if a newspaper containing a seditious 
article has been received by a Goverment ser- 
vant ; (2) that the accused had distinct notice 
■of the charges ho had to answer, and the infor- 
mal mode, if any, in which the charges were 
ffrawn up was cured by s. 225 of the Criminal 
Procedure Code ; (3) that, as each of the two 
articles taken as a whole brought the act of the 
accused within each of the ss. 124-A and 153-A, 
no specification of particular passages was 
necessary ; (4) that as the charge under s. 124-A 
in respect of one article could have been legal- 
ly joined with a charge under s. 124-A in respect 
of the other article, and as the accused could 
have been convicted under s. 153-A by the 
application of ss. 236 and 237 of the Criminal 
Procedure Code, even though s. 153-A was not 
the subject-matter of the charge, the addition of 
s. 153-A in the charge was not illegal. Per 
Chandavnrkar, J. — There is nothing in the Cri- 
minal Procedure Code which directs, that, 
where an accu.sed person is alleged to have done 
two or more acts, each of which may fall within 
the definition of an offence under one or another 
section of the Penal Code, the section or sec- 
tions in cither case being the same, the joinder 
of the charges under those sections is illegal. 
Substantially the acts amount in such a wse 
to offences punishable under the same sections 
of the Penal Code and therefore they are offen- 
ces of the same kind. Per Heaton, J- — S. 234, 
Grim. Pro. Code, does not say that at the 
most a trial must be limited to three charges; 
it says it must be limited to three offences 
and that the offences must be of the same kind. 
The “offence,” as defined by the Code itself, is 
the act or omission made punishable. Publica- 
tion of two seditious articles on different dates 
amounts to two offences, and these are punish- 
able under the same sections of the Penal Code, 
and are offences of the same kind. The word 
‘ section * in the second clause of s. 234 is not 
invariably to be read as singular. It is not the 
intention of the Criminal Procedure Code, 
either expressed or implied, to exclude from 
the operation of s. 284 an offence because it is 
made the subject of more than one charge. 
10 Bom. L.R. 801 = 8 Gr. L.J. 272. 

(9)— Cr«». Pro. Code (1882), s. 235 (i)-House- 
hreaking by night to commit theft and theft — 
Separate sente?ices — Penal Code, ss. 71, 880, 
457. — An accused can, under s. 236 (1), Grim. 
Pro. Code, legally be tried at one trial for the 
offences of house-breaking by night to commit 
theft, and of theft, and separately be convicted 
for each of the offences. Inasmuch as. though 
nothing contained in s. 296 affects s. 71, I.P.O., 
still when the accused commits distinct offen- 
ces which, when combined, are not punishable 


Joinder of CAar^g'es— continued. 

2. — (When legal) — contimted. 

under any single section of the Penal Code, s. 71 
does not apply to the case. Rat. Un. Cr. C. 

228 = Cr. Rg. 6 of 1886. 

(10) — Joint trial — Person charged with theft 
and with receiving the stolen jiroperty — I.P.C., 
ss. 380 and 411. — The tri.al of a person on a 
charge of theft jointly with the charge of 
having dishonestly received the property stolen, 
is not illegal. 6 C.L.R. 245. 6 Born. L.R. 

517; D., 1 C.W.N. 35; F-, Rat. Un. Cr. C. 915; 
R.. 2 L.B.R. 19 Cr.]. 

i (11) — The offence of dishonestly receiving 

! stolen property from a person, who has stolen 
that property, cannot be regarded as an offence 
committed in the same transaction as the theft 
itself, unless it be in a case where, simultane- 
ously with the offence of theft, the offence of 
receiving stolen property is committed. 1 C. 
W.N. 35. {.Diss., 6 Bom. L.R. 517 ; F., 3 P. 
R. looser; R., 2 L.B.R. 19, 29 B. 449 = 7 
Bom. L.R. 527, 33 C. 1256= 10 C.W.N. 912 = 

3 C.L.J. 412 = 3 Cr. L.J. 391. U.B.R. 1907. 
1st Qr., Grim. Pro. Code, 5 = 6 Cr. L.J. 28= 14 
Bur. L.R. 38; D., 20 C. 10]. 

(12) — Joint trial of acctised — Joinder of theft 
and of receiving or disposing of stolen property 
— Appreciable interval of time between two acts, 
otherwise connected together, immaterial — 
Crim. Pro. Code (2808), s. 239. — The trial of an 
accused charged with the offence of theft to- 
gether with another accused charged with dis- 
honestly receiving or disposing of stolen pro- 
perty, is perfectly legal, if the two offences 
committed form part of the same transaction 
within the meaning of s. 239, Crim. Pro. 
Code. As proximity of time between two acts 
does not necessarily constitute them parts of 
the same transaction, so an appreciable interval 
of time between two acts, otherwise connected 
together, does not prevent them from continu- 
ing to bo parts of tbe same scries of connected 
events. 2 L.B.R. 19. (Rat. Un. Cr. C. 449, 6 
C.L.R. 245 ; F., 1 C.W.N. 35. Diss.] 

(13) — Crim. Pro. Code, (2882), $. 234 — Using 
eleven forged documents in three sets in three 
suits on different occasions. — The accused was 
charged, under s. 471 of tbe Penal Code, for 
using, as genuine, eleven forged rent receipts. 
Those receipts were put in by him in three sets 
in three suits pending against him, on different 
occasions. The receipts in each set was put 
in each suit simultaneously, together with a 
written statement in the particular case. 
Three charges were framed against him in res- 
pect of each set of receipts. Ho was convicted 
and sentenced on these three charges. It was 
contended, on appeal, that a separate charge 
should have been made for each one of the 
documents and that, consequently, tbe trial 
should be set asideas contrary to law, inasmuch 
as it was really a trial of eleven offences of 
nsing forged receipts. Held, that, as the 

usings” charged were merely tbe putting of 
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2 — (When lo^al)— 

each set of documents in each suit simultane- 
ously, together with the written statement in 
each case, and, as there was nothing to show 
that any of them was used at any other time, 
there was no valid ground for questioning the 
correctness of the conviction. 20 C. 418. 

(14) — Crim. Pro. Code (2898), ss. 822, sub- 
sec. 2 a'txd 2S4— enlarge oj eml^zslement in 
one year — Three counts included in one charge. 
— Where a person was put upon his trial for 
embezzlement of three sums in one year and 
one charge was drawn up, in which all the 
three sums and the persons from T^om he 
collected them were specified, but he was not 
charged with three offences under s. 409, Penal 
Code, buc with one offence and was convicted 
of one offence and sentenced to one term of 
imprisonment : Held, that the charge 

not illegal as it was in accordance with 
ss. 234 and 222, sub-sec. 2 of the Crim. Pro. 
Code. 10 C.W.N. 51=32 C. 1088=3 Gr. L.J. 
138. 

(15) — Crim, Pro, Code (1898) , ss. 234, 235, 
480, 482 and 537 — Misjoinder of charges — 

Dratving up of proceedings on the same day 
that the offence is committed'* — Penal Code, 
ss. 178 andl79— Refusing to take oath^Refusing 
to answer questions. — Where, at the same trial, 
an accused person is charged with two offences 
under s. 178, I.P.O., and two offences under 
8.179 of theCode, held, the case was not governed 
by s. 234 of Ihe Crim. Pro. Code and there was 
no misjoinder. Moreover, the facts having all 
been admitted and the sentence passed being 
practically for only one of the offences, the 
accused was not prejudiced, and the irre^larity, 
if any, was cured by s. 537 of the Crim. Pro. 
Code. S. 482 does not require the Magistrate to 
draw up proceedings on the same day that the 
offence is committed. The section need not be 
rc.ad along with s. 480 of the Crim. Pro. Code. 
Queere. — Whether a person, who has once 
committed an offence under s. 178 of the 
Penal Code, can be held to have committed a 
further offence under s. 179 of the Penal Code, 
when be refuses to answer the questions put to 
him. 7 C.L.J. 63 = 35 C. 161 = 7 Gv. L.J. 95. 

(16) — Crim. Pro. Code (1898), s. 235— ^ 
Joinder of charges of dacoity, forgery, usmg a 
forged document as genuine, and cheating , — 
The trial of the accused on seven oharges, 
three of dacoity, two of forgery, one of using as 
genuine a forg^ document, and one of cheat- 
ing by personation, would be perfectly regular, 
if the offences with which the accused was 
charged all formed one transaction. 11 C. W. 
N. 715=6 Gr. L.J. 484. 

(17) — Crim. Pro. Code (1898), ss. 222, 234 
— Joinder in one trial of two charges of criminal 
breach of trust and another for a gross stem 
made up of three distinct items. — On a charge 
of criminal breach of trust or dishonest mis- 
appropriation of money, it is sufficient, under 
8. 322, to specify the gross sum, in respect of 
which the offbnee has been committed, without 


Joinder of continued. 

2.— (When legal)— coniwweed. 

specifying the particular items of which the 
gross sum U composed, and the charge so framed 
shall be deemed to be a chaise of one offence, 
within the meaning of s. 234. So where an 
accused is tried on charges of criminal breach 
of trust in respect of two cheques, and also on 
another charge in respect of a ^oss sum made 
up of three distinct items, which might have 
been, but were not, specified, the trial is, in 
fact, not on five distinct charges but is only for 
three offences, and is, therefore, legal under 
s. 334. S. 232 is not intended to apply only to 
cases where there is a general deficiency In w 
account and the prosecution is unable to specify 
the particular items of the deficiency, but it 
applies also to cases, where the items might 
have been, but are not, specified. 29 H. 558= 
8 Gr. L.J. 133. 


(18)— Crim, Pro. Code (1898), ss. 237 and 
239 — Joinder of charges — Charge of theft or, m 
the alternative, of receiving stolen p70perty,-^ 
Although there is authority for holding that 
several persons accused under s. 411». 

Code, of receiving stolen property at d^erent 
places and times cannot be legally tried to- 
gether, yet persons accused of having jointly 
committed theft could legally and properly be 
tried together, and, if tried on that charge, they 
might, under s. 237, Grim. Pro. Code, be con- 
victed of the offence of receiving stolen property, 
if the evidence showed that the facts proved 
led to the inference that that offence, ratlwr 
than theft, was committed. So, where all the 
accused were charged with the offence of theft 
jointly, or, in the alternative, with the offence 
of receiving stolen property and were tried to- 
gether, held, that the trial was not illegal. 
17 U.L.J. 219=5 Cr.L.J. 479. 


(19)_Orim. Pro. Code (1898), s. 239’-Joinder 
f charges^I.P.C., ss. 385 and 500-T)efam^ 
ion and attempt to put in fear of injury for 
ommitting extortion — Acts forming same tran^ 
ction. — A person, against whom n oomplaint 
las been filed under ss. 600 and 211, 

TTote a letter to the complainant, asking 1^ 
o do what he would ask the complainant to 
ind that he would say a lot of things awinst 
he complainant in Court if he did not do so. 
Phe complainant refusing to yield to his threat, 
he accused, in his statement, made a lar^ 
lumber of defamatory statements. The 
TOS chafed a second time for defamation 
»s regards those new imputations and w as co u^ 
noted at the same trial on three charges « 
iefamation, and. on a fourth charge, of attempt- 
ing to put the complainant in fear of 
irdcr to commit extortion under s. 885, 

Held, that the threat to make the cha ys i t 
lot squared, and the making of the charges 
mbsequently, were one series of acts c^ 
aected together as to form the same transact^ 
ind that it was legal to convict at the same 
irial on both charges onder ss. 600Md 

[.P.C. 18 P.lt. 1901 

[35 M. 61. P.C., 16 P.R. 1903 Cr. and 17 F.* 
1903 Cr., «.>. 
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Joladcr of Charges — contiaued. 

2. — (When legal) — concluded. 

(20) — Crim. Pro. Code (1898), ss. 233, 239 — 
Misjoinder of parties and charges — Objection 
raised for the first time on revision — PenalCode, 

384 — Extortiem — Sentence. — The accused, 
an officiating kanungo and a compounder, 
were jointly tried and convicted under s. 334, 
PenalCode, for extorting money from certain 
persons in villages infected \vith plague and sen- 
tenced to two years’ rigorous imprisonment. The 
convictions and sentences were upheld on appeal. 
In the Chief Court, it was contended that the 
trial was illegal for misjoinder of parties and 
charges, and that the sentences were severe. 
Held, that, as the objection to the irregularity 
in the trial was not raised at an early stage of 
the case, and it was not shown that the accused 
were prejudiced thereby in any way. it was too 
late to press the objection which was of a form- 
al nature, the Court holding that there was no 
such misjoinder as to invalidate the trial. The 
sentences were reduced to six months’ rigorous 
imprisonment, including one month in solitary 
conffnement. 132 P.L.R. 1902. 

(21) — Joint trial — Offettces under ss. 379 and 
215, Penal Code — Crim. Pro, Code (i596), 
s. 239. — The joinder of charges must be justi- 
fied by s. 239 of the Crim. Pro. Code, which 
authorises the joint trial of persons accused of 
the same offence or of different offences com- 
mitted in the same trans-action. The joinder 
of charges and separate convictions under ss. 379 
and 215, I.P.C., are legal and proper. 2 
L.B.R.23. (IL.B.R. 203. Diss, ; 2 L.B.R. 19, 
E.) lOven'uled in part by 4 L.B.R. 199). 

3. — (Misjoinder of charges). 

(11— Crim. Pro Code (1898), ss. 233,235— 
Distinct offences — Magistrate trying a case and 
forming an opinion — Re-trial by another Magis- 
trate. — The joint trial of a person for three 
distinct offences of forging certain cheques, of 
cheating and of falsification of account books, 
in respect of three distinct forgeries, is bad for 
misjoinder of charges. 2 P.R. 1903 Cr. =44 
P.L.R. 1905. (25 M. 61. P.C., I? ). 

(2) — Where the accused were charged with 
eight separate and distinct offences and tried at 
one trial for the same, held, that the trial was 
illegal. When tho Magistrate, who tried a case, 
has already formed an opinion on tho evidence 
on the record and has expressed the same, and > 
the cases are sent back for re-trial, it is only 
fair to the accused that they should be tried by 

a different Magistrate who has formed no 
opinion. 7 A.L.J. 19. 

(3) — Evidence, misreception of — Crim. Pro. 
Code (Act V of 1898), ss. 233, 234, 236, 
239, 537 — Statement of accused as to place 
of concealment— Indepeyident discovery by police 
— Statement os' to conduct — Evidence Act (1 
of 1872), a. 27—I.P.C., ss. 395. 411 and 412.— 
^^ere is no misjoinder of charges where some 
of the accused charged under s. 395, Penal Code, 
were also charged under ss. 411 and 412 of the 

1S8 


Joinder of CAar,g-es— continued. 

3.— (Misjoinder of charges)— confimied. 

Code, on the strength of an incident which was 
part of the evidence against them on tho charge 
under s. 395. A statement made by the accused 
to the police officer, after tho discovery was 
made, as to the place where tho stolen property 
was concealed, is admissible in evidence under 
s. 27 of the Evidence Act; but the reception of 
the statement as to the pointing out by the 
accused of the place of concealment, though not 
illegal, is improper. 11 C.L.J. 182. 

I 

(4)— Crim. Pro. Code (1896), ss. 233, 239— 
Joint trial — Receiving stolen property bydiffereyit 
accused at different times from difforent persons 
— Accused No. 1 received stolen property from 
certain thieves. Subsequently, accused No. 1 
delivered to accused No. 2 a portion of such 
property in satisfaction of a debt which he owed 
to the latter. With accused No. 3 was found a 
further portion of the property identified as 
stolen, but there was nothing to show when he 
received it and from whom. Tho three accused 
were, under these circumstances, tried at one 
trial on charges of receiving stolon property, 
knowing it to bo stolen. Held, hy Batty aod 
Russel, JJ., (Aston, J, dissenting), that the 
three offences against the three accused wore 
distinct offences which could not be regarded 
as offences committed in tho same transaction 
within the meaning of s. 239, and that the trial 
of tho three accused together was thus in contra- 
vention of the provisions of s. 233 of the Code 
and therefore illegal. 29 B. 449 = 7 Bom. L.R. 
527. [R.. 1 S.L.R. 73 Cr. ; D., 17 M.L.J. 219 = 

6 Cr. L.J. 479). 

(5) -Crim. Pro. Code (1896), s. 235— Acts not 
forming one series of trayisaction — Penal Code, 
ss. 307, 406, — In a conviction under s. 307, 
I.P.C,, a charge under s. 406 was also joined. 
Held, that the two acts did not form one series 
of transaction within tho meaning of s. 235, 
Crim. Pro, Code, and that tho two charges 
ought not to have been joined. 6 A.L.J. 697 = 

3 Ind. Cas. 466. 

(6) — Crim, Pro. Code, s. 237 — Joinder of 
charges — Pen,al Code, ss. 471, 468, 477-A. — A 
person cannot bo tried at ono trial for offences 
imderss. 471, 468 and 477-A, I.P.C. ; such a 
trial is not merely irregular but illegal. 4Bom, 
L.R. 440. 

(7) — Cnw. Pro. Code (1898). ss. 235 and 239 
— Joint trial of several persons charged with 
distinct offences of cheating. — Tho joint trial of 
several persons for distinct offences of choating 
is opposed to ss. 236, 239, Crim. Pro. Code and 
it is an illegality which cannot be cured 
by 8. 537. 16 P.R. 1902 Cr. (25 M. 61, P.O.. 
R.). 

(8) — Crim. Pro. Code (1898), ss, 233 and 239— 
Illegality on account of misjoinder not curable 
by s. 537, Crim. Pro. Code (1898), — S. 637 docs 
pot cure illegalities undor ss. 233 and 239 of the 
Crim. Pro. Code, 1898. 5 P.R. 1900 Cr. 
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3. — (Misjoinder of charges)— con/wmed. 

( 9 j — Crim. Pro. Code {J898}, ss* 23^, 235, 
537~Joinder of charges — Irregularity— Penal 
Code, s. 477-A. — The joinder of charges con- 
trary to the provisions of the Code of Criminal 
Procedure is not merely an irregularity which 
can be remedied under s. 537. Hence, where the 
accused was charged with having altered and 
mutilated certain accounts between the years 
1907 and 1909, held, that the charge was bad, 
inasmuch as he could have been tried at one 
trial, only for three separate offences committed 
within the space of twelve months from first to 
last. 6 A.L.J. 977 = 32 A. 57 = 4 Ind. Cas. 808. 

(10) — Crm. Pro. Code (1898), ss, 234 and 235 
—Misjoinder of charges— Illegality.— ka ac- 
cused person was charged with and tried for, 
first, three separate acts of criminal misappro- 
priation committed within a year, and secondly, 
two separate offences of forge^ with intent to 
conceal two of such acts of criminal misappro- 
priation- Held that this was an illegality not 
covered by the provisions of s. 537 of the 
Code of Criminal Procedure. A.W.N. 1908, 
152 = 5 A.L.J. 400 = 30 A. 351 = 8 Cr. L.J. 4. 

(11) — Crim. Pro. Code (1898), ss. 233, 234, 
235, 236,239— Misjoinder of charges — Irregula- 
rity — Fresh trial— Counts charging continued 
acts of cHmirtai breach of trust and forgery — 
Penal Code, ss. 408 and ^67.— The accused was 
charged and tried at one and the same trial for 
three offences under s 408, Penal Code, and 
three offences of forgery under s. 467 of the 
Code, and was convicted and sentenced in re- 
spect of all the six offences. Beld that the trial 
of any person in respect of six offences at one 
and the same trial, although they may have 
been committed wthin the space of 12 months, 
contravened the rule laid down in s. 233, even 
when read with s. 234, Crim. Pro. Code, and 
as cl. (1), 3. 235, and s. 234 of the Code 
must be mutually exclusive, to hold that 
6. 234 covered all the offences committed in the 
course of three similar but separate transac- 
tions, when the number of offences was more 
than three, would be straining the language of 
the section beyond all bounds. The trial, there- 
fore, of any person in respect of six offences, 
three of embezzlement and three of forgery, was 
an irregularity sufficient to make a re-trial 
necessary. 7 A.L.J. 223. 

(12) — Criminal breach of trust and falsifica- 
tion of accounts — Crim. Pro. Code {1898), 
$, 234 — Misjoinder of charges — Irregularity, if 
ourable. — The accused was charged at one trial 
with criminal breach of trust with respect to 
seventeen sums of money, and also with 
fftlyfyipg account books of Government regard- 
ing several items. Beld that the trial involved 
misjoinder of charges in contravention of the 
provisions of s. 234, and that it was an irregn- 
larity which could not be amended. 4 Bom. 
L.R. 433. . iB., 6 Bom. L.R. 726, 30 M. 328 = 
2 M.L.T. 177 = 17 M.L.J. 141 = 5 Cr. L.J. 
841].. 


Joinder of C barges — continued . 

3. — (Misjolndep of charges) — continued. 

(13) — Crim. Pro. Code (1896), ss. 233, 537 — 
Joinder of charges — Penal Code, ss. 380, 414— 
Illegality vitiating trial. — The joinder of a 
charge under s. 414, I.P.C., with a charge under 
s. 380, I.P.C., is opposed to the provisions of 
s. 233, Crim. Pro. Code, and constitutes not 
merely an irregularity which might be cured 
under s. 537, but is an illegality which vitiates 
the trial. 6 Bom. L.R. 723. 

(14) — Pe7ia/ Code, ss. 147, 323— Rioting and 
causing hurt — Separate sentences. — Rioting 
and causing hurt in the course of rioting are 
distinct offences and are, therefore, separately 
punishable. 2 A. 139. [R., 6 C. 718 = 8 C.L.R. 
390, 7 A. 29] . 

(15) — Crm. Pro. Code (1872), s. 314 — Convic- 
tion for several offences — Term of imprisonment. 
— S. 314 limiting the Magistrate’s powers of 
punishment for several offences to twice the 
amount which he is, by his (.rdinary jurisdiction, 
competent to inflict, applies to “one trial” 
for more offences than one. In a case, where 
there is not one indictment containing different 
counts on the same facts, but separate and 
distinct cases in regard to the facts themselves, 
the evidence and the procedure, held, that the 
trials constituted separate trials, notwithstand- 
ing the fact, the judgments in the several cases 
were delivered on one and the same day, and 
the Magistrate’s power of punishment was not 
limited to twice the amount, which ho was, 
by his ordinary jurisdiction, competent to 
inflict. 3 A. 305 F.B. 

(16) — Crim. Pro. Code (1872), ss. 452, 453— 
Offences of the same hind committed against 

i different persons. — The combination of three 
offences of the same kind, for the purposes of 
one trial, can only be, where they have been 
committed in respect of one and the same 
person, and not against different prosecutor^ 
within the period of twelve months as provided 
by the Crim. Pro. Code. 4 A. 147. •. 3 

A.W.N. 107 ; R., 28 C. 104!; D., 7 A. 174 = 4 
A.W.N. 321 ; Diss., Rat. Un. Cr. C. 331. 9 C. 
371, 9C.L.J. 149 = 13 C.W.N. 507 = 5 M.L.T. 
349]. 

{n)—Penal Code, ss. 167 and 466, offencse 
under — Crim. Pro. Code (1872), s. 453* 
Offences under ss. 167 and 466 of the Penw 
Code are not of the same kind within the 
meaning of s. 463 of the Crim. Pro. CJode, so 
that charges under the sections ought not to 
be tried together. 8 C. 430 = 10 C.L.R. 421. 

(18) — Committal on two separate charsTM— 
as for one offence — Separate trials — Crim. Pro. 
Code (1872), s. J54.— Though persons charged 
with rioting and causing grievous hurt “**7. 
tried as for one offence under s. 454 of the 
Grim. Pro. Code, it is not illegal to have sepa- 
rate trials. 8 C. 481. 

(19>— CHm. Pro. Code (1872), s. 453— Penal 
Code, ss. 411 and 413— Offences of different 
The offence of receiving or retaining 
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■Joinder of Charges — continued. 


3. — (Misjoinder of charges) — continued. 

etolon property, punishable under s. 411, and 
•of habitually receiving or dealing in such 
property, punishable under s. 413, I-P.C., are 
not offences of the same kind within the moan- 
ing of s. 453, Grim. Pro. Code. 8 C. 634-10 C. 
L.R.466. 


(20) -CWm. Pro. Code ss. 234, 637.— 

Trial of a person for more than three offences — 
Legality of the trial. — It is clear from the terms 
of s. 234, that a man can only be tried for 
three separate offences of the same kind at the 
same trial, and, therefore, if a man were tried 
for four specific offences at one trial, it would 
not be merelj* an irregularity, which could be 
cured by s. 537. buta defect in the trial, which 
would render the whole trial inoperative, unless 
it were cured by some subsequent proceeding 
by striking out some portion of the charge. 
But as to the propriety or legality of such a 
proceeding, the Court refrained from express- 
ing any opinion. Under the circumstances of 
the case, the Court held that it was not proved 
that the prisoner was tried for more than three 
offences in one trial. 14 C. 128. (/?., 10 M.L.J. 
147, P.B.. 25 M. Cl = 2 Weir 271 P.C.. 83 P. 
L.R., 1901 ; Diss.. 21 A. 127 ; Overruled, 27 C. 
S39]. 

(21) — Crim. Pro. Code {1SS2), ss. 233, 234 and 

537 — Joinder of distinct charges, legality of . — 
A joint trial of a charge against five men of 
having committed a riot on a certain day and 
another charge against four of them of having 
committed criminal tresp.ass on a subsequent 
day is illegal within the terms of s. 233 of the 
Code, and does not come within the terms of 
s. 234 14 C. 395. [fl.. Rat. Un. Cr. C. 401, 

29 B. 449 = 7 Bom. L.R. 527; Expl., 28 C. 104] . 


(22)— Crim. Pro, Code {1896), ss. 233, 234 
and 537-rJoinder of charges — Offences not Min- 
niitted within one year, trial of — Proceedings, 
whether can be cured bys. 537. — S. 537 can be 
applied to cases in which the trial has been 
held on charges joined together contrary to 
9 . 234 of the Code. The failure to try the 
charges separately is an error, omission, or 
irregularity in the proceedings before or during 
the trial, which, unless there has been a failure 
of justice, is cured bys. 537. 27 C*839“4 

C.W.N. 656. F.B. = 4 C.W.N- 645, 4 C.W.N. 
€56. [F., 28 C. 1011, Overruled. 25 M. 61 = 

28 I.A. 257 = 11 M.L.J. 233 = 5 C.W.N. 866 = 2 
Weir 294 = 3 Bom. L.R. 540, P.C. ; F„ 28 C. 
7, 26 A. 195, 7 Bom. L R. 527 = 29 B. 449, 
U.B.R. 1907, Crim. Pro. Code, 5 = 6 Cr. L.J. 
28 = 14 Bur. L.R. 38] . 


(23)— Crim. Pro. Code {1898), ss. 237, 238— 
Separate offences by separate persons at differ- 
ent times . — The trial of two separate and 
distinct offences, committed by separate sets of 
persons at different times, at one and the same 
trial, is illegal. 1 C.L.J. 475 = 2 Cr. L.J. 
393. 

(24)— Crim. Pro. Code,ss. 233 , 537 — MisfoituUr 
—Attempts to cheat, on different dates — Defect, 
if cured—Several charges, if necessary. — A 


Joinder of Charges —continued. 

3. — (Misjoinder of charges) — continued. 

joinder of two offences, committed on two 
different dates, one following the other, in one 
charge, is an illegality, which vitiates the trial 
and cannot be cured by s. 537 of the Code. 
Where an accused person attempts to cheat a 
whole body of villagers and speaks to them in 
a body and not to each individual villager for 
the purpose, ho may be tried on one charge for 
each attempt to get money from them, 2 C-L. J, 
618 = 10 C.W.N. 520 = 3 Cr. L.J. HI. [P.. G 
C.L.J. 757=6 Cr. L.J. 442]. 

(25) — Cri/u. Pro. Code {1S08), s%. 233, 234. 
23-6, 537 — Joinder of charge of abetment of 
criminal breach of trust and an aUernalive 
charge . — Where a person was charged with 
abetment of criminal breach of trust and for 
offences under ss. 419 and 330, I.P.C., in 
respect of a document v/hich was quite un- 
connected with the acts of criminal breach of 
trust, held, that the joint trial was improper, 
and the accused was. prejudiced by reason of 
the confession of the principal offender having 
been used and treated as a substantial part of 
the evidence on the latter charges. 5 C.W.N. 
294. 

(26) — Receiving stolen property from different 
persons on several dates — Abetment — Crim. Pro. 
Code {2898}, ss. 233, 235 — Misjoinder of charges. 
— Where the accused were charged, in one 
Court, with having dishonestly received or 
retained articles stolen from different persons 
on different dates, and in another Court with 
having aided and abetted one another in tbc 
commission of th.at offence, and were convicted 
at a single trial, held, that, iu the absence of 
evidence that the acts of receiving or retaining 
were so connected together as to form one 
transaction, the charges framed and the single 
trial held Avith respect thereto were illegal. 
Held, also, that the mere fact that all the 
articles were being dishonestly retained on the 
day when they were discovered with the accused 
would not constitute a single offence or 
establish that several offences were committed 
in one and the same transaction. The accused 
could only be tried for three of such offences 
committed within one year. 9 C.W.N. 1027 = 2 
Cr. L.J. 847. 

(27) — Crim. Pro. Code, ss. 234, 239 — Joinder 
of charges — Several accused persofis, if can be 
jointly tried for distinct offetices of the same 
kind, committedwUhin twelve months — General 
Clauses Act{X of 1897), s, 23. — S. 234 of the 
Code does not apply where several persons are 
jointly accused. When, therefore, several 
accused persons Avoro jointly charged Avith 
having, on two separate datc.s, within the space 
of 12 months, committed two offences of the 
same kind, not forming parts of the same 
transaction, held, that the joinder Avas illegal. 
ConAuctioD and sentence obtained at the joint 
trial were set aside and re-trial by another 
Magistrate directed. 10 C.W.N. 32 = ^ C. 292 = 
3Cf. L.J. 126. [P., 11 C.W.N. 64, 6 C.L J. 
757 = 6 Cr. L.J. 442J, 
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3. — (Misjoinder of charges) — continued, 

( 28 ) — Crim. Pro. Code {139S), s. 233— 
Extortion, acts of, trial for — Joinder in one 
charge of distinct offences }o7-ming part of same 
trajisaction — Illegality. — The joinder in one 
charge of two distinct offences, though arising 
out of the same transaction, is an illegality 

fatal to the trial. 10 C.W.N. 53 = 3 Cr. L.J. 
141. [P.,6 C.L.J. 767 = 6 Cr. L.J. 442; D., 

11 C.W.N. 54 = 4 Cr. L.J. 415]. 

(29) — Crim. Pro. Code {1898), ss. 233, 537— 
Charge — One charge for three di^erent offences, 
if legal — Error in form. — Where, under an 
arrangement made with the concurrence of 
their pleaders, the accused were jointly tried for 
three offences committed against three different 
persons on the same date and forming part of 
the same transaction, and there was framed 
one charge against them, instead of three, and 
it ran thus : “ That you on or about the 3rd 
July committed theft of paddy from the fields 
of A. B.and C and thereby committed an offence 
punishable under s. 379 of the Indian Penal 
Code and within my cognizance.” Held — That 
although strictly speaking three separate 
charges should have been drawn up in identical 
terms for the three offences under s. 379, I.P. 
C., yet as in the one charge framed the three 
offences had been kept separate and were 
distinguished by the letters A,B and C, the error 
in framing one charge, was an error in form 
rather than in substance, and, as such, did 
not amount to an illegality but was an irregu- 
larity which would be cured by the provisions 
of s. 537, Crim. Pro. Code, unless it was shown 
that the accused bad been prejudiced or that a 
failure of justice had been occasioned in con- 
sequence thereof. 11 C.W.N. 54 = 4 Cr. L.J. 
415. 

(30) — Charges, misjoinder of — Crim. Pro. 
Code {Act Vof 1898), ss. 234 and 239 — Penal 
Code {Act XLV of I860), ss, 225 and 379, 
charges under — Joinder — Illegality. — Where 
one of the accused, caught in the act of 
committing theft, was rescued by otber.« while 
being taken to the thana by the complainant, 
and some of the rescuers snatched away some 
clothes from the person of the complainant, 
and the Magistrate tried all the accused jointly, 
two of them on charges under ss..225 and 379, 
I.P.C., two on a charge under s 379, I.P.C., 
and the remaining two on a charge under 
s. 225, I.P.C. Hefd, that the trial was illegal, 
being vitiated by misjoinder of charges. Two 
separate trials were directed, one in respect of 
the original theft and the other in respect of 
the rescuing and the theft committed in the 
course of the rescuing. 13G.W.N. 804 = 9 Cr. 
L.J. 147 = llDd. Cas. 69. 

(31) “CAargr«s — Misjoinder- ^Crim. Pro. Code 
{Act Vof 1898), ss. 233,235 — Transaction, whe- 
ther one — Penal Code {Act XLV of 1860), ss. 408 
and 420. — The petitioner, a jamadar in the 
serviceofa firm, was entrusted with twe cheques 
for encashment on the 20th September and told 
to pay thereout the freight and take delivery 
of certain goods from the Railway Company, 


Joinder of Charges — continued. 

- — “3.— (Misjoinder of charges) — continued. 

He cashed the cheques on the 21st idem, and, 
on the 22Dd, when asked by the firm, denied 
having done so. On the 26th idem he induced, 
under promise of immediate payment, a clerk 
of the Railway to give him the delivery of the 
goods, and then without making payment he 
absconded. He was charged with the offences 
of criminal misappropriation and cheating 
under ss. 408 and 420, I.P.C. , and was tried 
for the offences in one trial. Held, that the 
offence under s. 408, I.P.C., was committed 
against the firm and was complete before the 
petitioner cheated the Railway Company, and 
therefore the two offences could not be tried 
together as they were not committed in one 
transaction. 13 C.W.N. 1089. 

(32) — Charges — Misjoinder — Crim. Pro. Code 
{Act Vof 1898), ss. 233 and 239 — Transaction, 
same, what is — Occurrences not forming the same 
transaction . — Where the accused, more than 
five in number, after having obstructed certain 
Civil Court peons in the execution of a decree, 
held a consultation, and then, at the instance 
of two of them, all of them, with the exception 
of one or two, proceeded to the kutchoryof 
the decree bolder in order to beat his son and 
tahsildar, and brought out the tabsildar whom 
they took to the house of the judgment-debtor, 
where they bad obstructed the Civil Court peon,, 
and violently assaulted him there ; Held, that- 
the two occurrences, one of obstructing the 
execution of the decree and the other of assault' 
ing the tahsildar, did not form one transaction, 
and the accused could not be tried on charges 
arising out of both the occurrences at one trial. 
The second occurrence was clearly the result of 
an afterthought, and there was then no further 
intention to obstruct the execution of the 
decree in the course of which the incident of the 
first occurrence took place, and it cannot be 
said that there was any continuity in the ideas 
or methods of the rioters. The fact that all 
the accused did not take part in the second 
occurrence and that the common object in 
respect of it was different from that in respect 
of the first occurrence shows that the two occur' 
renccs did not form parts of the same transac- 
tion. 13 C.W.N. 1113. 

(33) — ss. 372, 373— Crim. Pro. Code 

{1882), ss. 234 and537 — Misjoinder of charges . — 
Irregularity . — Where a woman, a mem^r of 
the dancing-girl caste, who obtained from 
another woman, a minor girl, who was employed 
by her for the purpose of prostitution, wUle 
still a minor, and who suteequently took in 
adoption another girl of the same caste, waa 
charged and tried together with the parents of 
the second girl on charges relating to both tho 
girls, held, that, although the Magistrate was- 
in error in trying the two charges together, the- 
irregularity had not occasioned a foUure of 
justice. 12 M. 273 = 1 Weir 375. (R.. 37 C. 

889]. 

(34) — Crim. Pro. Code (id9S)i ss. 234 and 537 

— Misjoinder of charges— Illegality— Irregu’ 

Igrily — Pguy^ oj gp^llgt^ .Coyrf to. .rSTtfedjf 
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Joiodcr of Charges — contioued. 

■■^“^•““(MisjoiQder of charges) — continued. 

the misjoinder. — The joinder, at one trial, of 
niore charges than three, for offences of the same 
kind and extending over a period longer than 
a year contravenes s. 234 of the Code of Crimi- 
nal Procedure and is an illegality not curable 
under s. 537. Such an illegality cannot bo 
amended by arranging afterwards what might 
or might not have been properly submitted 
to the jury, and, thereupon, support the con- 
viction or appropriate the finding of guilty to 
so much of it as was legal. To allow such a 
course would leave to the Court the functions 
of the jury, and the accused would never have 
been really tried at all upon the charge after- 
wards arranged by the Court. 25 M. 61=11 

M. L.J. 233 = 3 Bom. L.R. 540 = 28 I. A. 257 = 5 
C.W.N. 866 = 2 Weir 271. P.C. [2?’.. 1 L.B.R. 
361, 15 C.P.L.R. 53. 16 P.R. 1902 Cr., 2 Weir 
296 = 26 M. 125, 4 Bom. L.R. 440, 4 Bom. L.R. 
433, 4 Bom. L.R. 53, 6 iC.W.N. 486=29 
C. 385, 8 C.W.N. 180, 4 P.L.R. 1905, 101 
P.L.R. 1904, 6 Bom. L.R, 725. 2 Cr. L.J. 393 = 

1 C.L.J. 475, 2 C.L.J.618 = 3Cr. L.J. 111 = 10 
C.W.N. 520, 28 M. 437 = 15 M.L.J. 236. 11 C. 
W.N. 472 = 5 Cr. L.J. 197 = 5 C.L.J. 231, 3 P. 
R. Cr. 1907 = 5 Cr. L.J. 493 = 47 P.L.R. 
1907, 6 C.L.J. 757 = 6 Cr. L.J. 442. 6 C.L.J. 
757 = 6 Cr. L.J. 442, 17 M.L.J. 141 = 2 M.L.T. 
177 = 5 Cr. L.J. 341 = 30 M. 328 ; AppL, A.W. 

N. 1904. 223; R., 3 P.R. 1903 Cr.. 17 

P.R. 1903 Cr. = 149 P.L.R. 1903, 33 C. 68 = 9 
C.W.N. 1046 = 2 C.L.J. 241, U.B.R. 1904, 1st 
<5r.. Grim. Pro. Code. 2, 2 P.R. 1905 Or. 
= 44 P.L.R. 1905 = 2 Cr. L.J. 34, 18 P.R. 
1904 Cr. = 120 P.L.R. 1904, 14 P.R. 1905 Cr. 
= 64 P.L.R. 1905, 9 C.W.N. 398 = 1 C.L.J. 
616, 9 C.W.N. 909, 9 C.W.N. 974, 3 L.B.R. 
62, 9 C.W.N. 1065«2 C.L.J. 259 = 33 

C. 352, 2 N.L.R. 147 = 4 Cr. L.J. 420, 1 M.L. 

T. 409 = 6 Cr. L.J. 94 = 29 M. 669, 3 L.B.R. 
280 = 5 Cr. L.J. 417, 16 P.W.R. 1907 Cr.=6 
Cr. L.J. 137, 11 C.W.N. 1128 = 6 Cr. L.J. 321, 

U. B.R. 1907, 1st Qr., Grim. Pro. Code, 

6 = 6 Cr. L.J. 28 = 14 Bur. L.R. 38. 4 N.L. 
R. 71 ; Expl., 26 M. 592 = 2 Weir 298 ; D., 26 
B. 533, 5 O.C. 313, 24 A. 254 = 22 A.W.N. 4, 
A. W.N. 1905, 258 = 28 A. 212 = 2 A.L.J. 745 
= 2 Cr. L.J. 809, 32 C. 1085 = 10 C.W.N. 51, 
29 M. 558 = 5 Cr. L. J. J33, 5 P.R. 1906 = 4 Cr. 
L.J. 76=116 P.L.R. 1907, 11 C.W.N. 789 = 6 
Cr. L.J. 1, 9 Bom. L.R. 789 = 6 Cr. L.J. 164 = 

2 M.L.T. 414 = 32 B. Ill, 7 C.L.J. 63. 18 P. 
W.R. 1908 Cr.] 

(86)— 7.P.O., 83. 109, 4oH, 477 and 477 A.— 
Crim.Pro. Code (1698), si. 233 and ;0d5— J/ts- 
joinder of charges — Same transaction . — A 
person was convicted on three charges, namely, 
(l) of abetting the falsification of an .amount 
book, (2) of fraudulently destroying and ^ret- 
Rtg other documents (3) and of abetting • cri- 
minal breaoh of trust. No objection w0 taken 
to the joinder of charges before the Sessions 
Judge by whom tbo accused was convicted. 
The only sense in which the alleged falsification 
of the account book and the alleged fraudulent 
destruction and secretion of dooument.s could 


Joinder of CAar^es— continued. 

8. — (Hisjoinder of charges) — contimted. 

be said to be connected together was the fact 
of the .accused being left in the charge of the 
account book and of the documents giving him 
an opportunity of defrauding the complainant 
by falsifying the account book and destroying 
the document. It was not suggested that the 
account book was falsified in order to conceal 
the fact that documents bad been destroyed or 
documents had been destroyed in order to pre- 
vent a particular falsification from being 
detected. Held, that the offences charged 
did not constitute one series of act so connect- 
ed together as tc form rhe same transaction, 
and that the misjoinder of charges could not 
be treated as an irregularitv curable under 
s. 537. 26 M. 125=2 Weir 295. 

(36) — Crim. Pro. Code (1898), s. 235— Kid- 
napping a child, and assaultvig the child's 
mother on a subsequent day whether amounts to 
“ same transaction." — A person was charged at 
one trial with kidnapping, wrongfulcoufinement 
andas&aultand was convicted. The case against 
him was, that he kidnapped and wrongfully 
confined a boy and that, on the boy’s mother, 
a day or two afrerwards, coming to his house 
and asking that the boy should be allowed to 
return to her, he assaulted her. Held, that the 
charge of assault ought to have been brought and 
tried separately, as it could not be said that the 
assault on the mother was one of a series of acts 
so connected together as to form the same trans- 
action. 26 M. 454 = 2 Weir 296. 

(37) — Crhn. Pro. Code (1893). ss. 227, 233, 

234, 537 — Charge of more than three offences 
at one trial — Striking out offences so as to 
reduce them to three. — Whore a person is 
charged with, and tried for, four offences com- 
mitted in the same year, it is not open to a 
Magistrate, purporting to act under s. 227, to 
strike out one of the charges, and convict the 
accused on the remaining three. The words of 
s. 227 may bo wide enough to warrant a Court 
in altering a charge, by striking out one of the 
charges, at any time before judgment ; but the 
section does not seem to warrant the striking 
out of a charge, for the purposes of curing an 
illegality which had already been committed. 
Disobedience to an express provision as to a mode 
of trial cannot be regarded as a mere irregula- 
rity. within the moaning of s. 537. 29 M. 569 

= 1 M.L.T. 409 = 5 Cr. L.J. 94. 

(38) — Crim. Pro. Code (1898), ss. 117 (4), 
337 — Security to keep the peace — Joinder of 
charges — Joint enquiry against txoo rival factions, 
bad. — Where the members of two rival fac- 
tions were proceeded against, and bound over 
to keep the peace, in one enquiry, held, that 
the holding of a joint enquiry was bad. and the 
defect cannot be cured by a. 537, Grim. Pro. 
Code. Persons belonging to contending factions 
are not “associated together in the matter 
under enquiry ’’ within the meaning of 8.117(4), 
Crim. Pro. Code. 6 N.L.R. 65 = 9 Cr. L.J. 
560 = 2 lod. Gas. 240. 
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Joinder of CAar^es— continued, 

3.— (Misjoinder of charges)— 

Theft and receiving stolen property, 
joinder of the charges of, when illegal. — Out of 
five persons accused in this case, four were 
charged with theft, and the fifth with receiving 
the property stolen. They were jointly tried 
at one and the same trial. The receiving of 
the stolen property was not simultaneous with 
the theft. HeZd. 'that the offences of stealing 
and of the receipt of the stolen property were 
not part of the same transaction and the joint 
trial was illegal. 3 P.R. 1905 Cr. = 21 P>L.R. 
1905. 

(40)— Cri7«. Pro. Cede {1898). ss. '233 and 
239—Chaige of the offence of murder against 
one person- -Distinct offence of grievous hurt 
against another — Whether joinder of the charges 
and single trial legal— On the commitment of 
four persons on a charge of murder, the Ses" 
sions Judge framed another charge against 
them of causing grievous hurt to one W, on the 
facts that, sometime after the alleged murder, 
three of the accused tried to carry off the body 
of the victim, and, when W triea to prevent 
them, they caused him grievous hurt. After 
joint trial for both the offences, the Judge 
acquitted them of murder, convicting three of 
them for causing grievous hurt. The question 
for decision on appeal was whether the trial 
was not bad for misjoinder of charges. Held, 
since the murder might have been committed 
by one set of men, with one object, and the 
attempt to carry off the body might have been 
made and the grievous hurt caused, therein, by 
another set of men with a different object, the 
murder and grievous hurt were not such offen- 
ces as must have been committed in the same 
transaction within the meaning of a, 239 of 
the Code, so as to bo charged and tried together 
at one trial. 10 P.R. 1906 Cr. =4Cr. L.J. 
285 = 117 P.L.R. 1907. 

(41) — Joinder[of six charges, one under s. 201 y 
I.P.C. and two under s. 193, 1.P.C., relating to 
the report and evidence about the death of one 
person, and one under s. 201, I.P.C., and two 
und^ s. 193, I.P.C., relating to the report and 
evidence about the death of another person — 
Whether such trial is invalidated. — In a case 
under appeal it was held by the Full Bench 
that the trial was invalidated by the joinder of 
six charges, one under s. 201, I.P.C., and two 
under s. 193, I.P.C., relating to a report and 
evidence about the death of one person, and 
one under s. 201, LP.G. and two under s. 193» 
I.P.C., relating to a report and evidence about 
the death of another person. 14 Bur. L.R. 242, 
F.B. = 4L.B.R. 294. 

(42) — Misjoinder of charges — Kidnapping 

arid murder — Distinct affencer^Penal Cede, 
ss. 366, 302 — Crim. Pro. Code (1893), 

ss. 233, 235 (i). — Mere proximity in time 
between two acts does not necessarily constitute 
them parts of the same transaction. Where, 
therefore, the offences of kidnapping and of 
murder did not constitute a series of acts 
forming the same transaction, but were two 
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3. — (Misjoinder of charges) — continued. 

distinct offences not falling within the scope of 
s. 235, sub-s. (l)—held, that s. 233 of the Codo 
applied, that the charges of kidnapping and 
murder should have been tried separately, and 
that the effect of the misjoinder of charges was 
to make the trial altogether illegal. 1 L.B.R. 
361. (25 M. 61, P.C., F.). 

{^3)— Joinder of the offences of forgery and 
criminal misappropriation committed in one 

transactionwithlikeoffencescommittedinanother 

— Misjoinder, effeciof — Crim.'Pro. Code. 8S»233 
and 537. — If every possible combination of two 
charges is covered by some section of the Code, 
the joinder is legal ; if not, it is illegal. A joinder 
of charges not authorised by the Crim« Pro. 
Code renders the trial illegal, and such error is 
not curable under s. 537. The joinder at one 
trial of charges of forgery and of criminal mis- 
appropriation committed in the course of one 
transaction with another forgery or another 
criminal misappropriation committed in the 
course of another transaction is illegal, because, 
there is no section of the Crim. Pro. Code 
under which the forgery in the one case could 
be joined with the misappropriation in the 
other case. The general rule as to the trial ot 
offences is stated in s. 233. 2 L.B.R. 10. (14 A. 
502, R. ; 25 M. 61, F’.). 

(44) -Cri7K. Pro. Code {1898), s. 233— Of- 
fences of theft and escaping from lawful custody. 
— The trial of the two charges, viz., theft and 
escape from lawful custody at one trial is con- 
trary to s. 233. The theft and the escape are 
not so connected as to form one transaction 
and none of the sections mentioned in s. 233 
will cover the (joinder. 3 L.B.R. 221 = 4 Cr. L. 
J. 389. 

(45) — Cr«K. Pro. Code {1898), s. 239- Joint 
trial of accused for giving false evidence one 
case, illegality of— Same transaction,' meamng 
of, — The accused were convicted at one trial, of 
giving false evidence in a case of dacoity, on 
the ground that the accused had conspired ta 
give such, false evidence. They were, however,, 
neither charged with, nor convicted of, so coo- 
spiring. Held, the joinder of charges was ille- 
gal, since the words ‘ the same transaction ip- 
8. 239 of the Code, cannot embrace the exami- 
nation of all the witnesses throughout a tnal» 
but could apply only to the examination of ewh 
witness as such separately. 3 L.B.R. 231=* 
Cr. LiJ. 489. 

(46) — Security proceedings — Charge of 
thieves by habit — Crim. Pro. Code, ss. 107, 10^ 

J 10 and 117 (4). — Where four men were chargea 
with being thieves by habit, for being ^und 
down for good behaviour under s. 110, Crun. 
Pro. Code, it was held that it was an error to 
try them all together. The question whether 
a person is by habit a thief or not is persoM 
to himself and forms a matter separate by 
itself. S. 117 (4), Crim. Pro. Code, refers to- 
such cases as where several persons are 
with being concerned in a wrongful act tlw 
may occasion a breach of the peace (e. * * 
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Joiader of CAar^es— concluded. 

8 . — (Misjoinder of charges) — concluded. 

Grim. Pro. Code), or in an act regarding the 
dissemination of seditious matter (s. 180, Grim. 
Pro, Code), not to proceedings under s. 110. 4 

L.B.R* 46 = 6 Cr. L.J. 284. 


(47) — Penal Code, ss- 4o7, 3S0, charges zinder 

— Grim. Pro. Code (1693), s.o37. — The joinder 
of the two charges under ss. 457 and 380, 
I.P.C., is illegal. Such misjoinder could not 
be cured by s. 537, Grim. Pro. Code. U.B.R. 
1904, Ist Qr., Crim. Pro. Code, 2. (U.B.R. 

1892—1896, 33, 25 M. 61, i?.). 

(48) — Criut. Pro. Code {lS9b), s. 237— 
Charge of criminal breach of trust — Conviction 
for cheating, ivhether sustamable. — The accused 
was charged with criminal breach of trust 
under s. 406, I.P.C., in respect of an amount 
deposited with him, by complainant as security 
for the due discharge of his duties as accused’s 
travelling agent. The IMagistrate found that 
accused misappropriated the security money, 
and convicted him both under ss. 406 and 420, 
I.P.C. Held, that the conviction for the 
offence of cheating, to which the accused was 
not called on to plead and for which the defence 
evidence would have been different, was illegal. 
9 Cr. L.J. 408 = 1 Ind. Cas. 867. 


(49)— Act I of 1878— Joint trial- Different 
transactions — See 113 P.L.R. 1906 = 4 Cr. L.J, 
178. 

See ACT III OF 1867, ss. 3 and 4, 5 P.W.R, 
1910 Cr. 

See ADULTEltY, Rat. Un. Gr. C. 4. 

jSee Cheating, 4 L.B.R. 315 = 9 Cr. L.J. 
15, F.B. 

See Commitment to sessions Court, 
Rat. Un. Cr. C. 916. 

See Crim. Pro. Code (1898), s. 192, 2 N.W. 
P. 21. 

See Dispute as to possession of im- 
moveable property. 4 C.W.N. 748. 

See Escape from lawful custody, il 
M. 441 = 1 Weir 210. 

See House-breaking, l Bom. L.R. 69. 


See Penal Code. ss. 125-A, 153-A, lO Bom. 
L.R. 843 = 8 Cr. L.J. 281. 


See Penal Code, s. 419, 149 P.L.R. 1903. 


See Practice and 
L.R. 973 = 4 M.L.T. 


Procedure, lO Bom. 
460 = 9 Cr. L.J. 226. 


See Sanction to prosecute 13 C.W.N. 
1062. 


—Joint trial of persons called upon to furnish 
security to keep tho peace — See SECURITY TO 
KEEP THE PEACE, 9 A. 452. 

* 

See Unlawful assembly, 6 M.L.T. 17. 

See Waiver, 3 M.L.T. 407 = 18 M.L.J. 330 
= 8 Cr. L.J. 152. 


Joinder of Parties. 


See Crim. Pro. Code (1898), ss. 145 to 

147. 

(1) — Crim. Pro. Code (1682), s. 143 — Persons 
*71 possession of land under dispute made parties 
— Right to give evidence in support of their 
claims . — Where persons who, though not 
actually involved in a dispute under s. 145 of 
the Code, are made parties to the proceedings, 
they have a right to adduce evidence in support 
of their claim, and to have such evidence con- 
sidered by the Court. 20 C. 520. 

(2) — Crim.Pro.Code{l89S), s.lI7 (4) — Joinder 
of persons in conjlictwith one another — Legality. 
— Where the parties have been in conflict with 
one another, they cannot bo said to have been 
associated together in tho matter under enquiry 
within the meaning of s. 117 (4), and the joind- 
er of such persons is an illegality. 3 M.L.T. 
408 = 31 M. 276 = 8 Cr. L.J. 154. 

See Grim. Pro. Code (189S), ss. 233, 239, 
423 and 537, 28 C. 104. 

— Joint trial of persons charged with criminal 
breach of trust and receiving stolon property — 
Objection, wlicn to be taken — Sec CRIM. PRO. 
Code (1893), ss. 223 and 537, 28 C. 7. 

— Iq riot cases, opposite parties to bo sepa- 
rately tried — See PENAL CODE, s. 148, S.C, 
75, Oudh. 

Joint Magistrate. 

— Committal bv joint Magistrates — See 
Magistr.vte. Jurisdiction of, 2 N.W.P, 
132. 

Joint Trial. 


See ACCOMPLICE. 

See ACCUSED PERSON. 

See APPROVER. 

See GRIM. PRO. CODE (1898), ss. 233 -240. 

See JOINDER OF CHARGES. 

(l)-07-i77i. Pro. Code (1898), ss. 233, 234 and 
537 — Joint trial of two persons charged with 
distinct offences— I.P.C. , ss. 290 aiid ^91— 
Irregularity, if curable. — Two persons accused 
of different offences committed in different 
transactions should be tried separately, though, 
of course, one trial may be commenced imme- 
diately after the other, and tho judgments in 
the two cases, may be delivered one after the 
other. A joinder in one charge of two distinct 
offences committed on one and tho same date 
is an illegality which vitiates tho trial, and is 
not covered by s. 537. 6 C.L.J. 787 = 6 Cr. 

L.J. 442. 


(2)— Whore a ^lagistratc tried 14 persons 
)getbcr and convicted some under s. 290, and 
ic remainder under s. 291, Penal Code, held, 
jat the Magistrate in trying the persons 
Dcused of distinct offences together had com- 
mitted an irregularity calculated to prejudice 
le accused persons and the conviction should, 
lerefore, besot aside. 5 M. 20 = 2 Weir 303, 
R , 10 M.L.J. 147, 2 Weir 271=25 M. 61, 
.C., 3 L.B.R. 62]. 
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(3) — Held, that a joint trial for several 
oSences in contravention of the provisions of 
s. 233, Crim. Pro. Code, is illegal, and that the 
illegality is not cured by s. 537 of the Code. 
P.L.R. 1900, 61 Cr. 

(4) — Every infringement of the rule con- 

tained in s. 233, not provided for in the 
remaining sections of Ch. XXIII, Crim. Pro. 
Code, is not an illegality which necessi- 
tates the trial being set aside, but may be an 
irregularity which can be cured by s. .537, 
if it did not prejudice the accused or occasion 
& failure of justice. There is no distinction, 
as regards the gravity of the infringement of 
s. 233, between u) the joint trial of dis- 
tinct offences of a different kind ; (ii) the joint 
trial of more than three offences of the same 
hind, and (iii) a joint trial which combines 
these two infringements of the rules contained 
in these sections. The same considerations 
arise in each of those cases and the question, 
whether s. 537 saves the trial, must be 
decided on the same lines in each case. The 
accused were charged at one trial with having 
committed three dacoities on the 25th Decem- 
ber, 1899, and M, one of the accused was also 
charged with having murdered a person while 
rescuing a prisoner from custody, with having 
taken part in a dacoity after the murder, with 
rescuing the prisoner and stealing property. 
The charges were kept separate and the opin- 
ions of the assessors were separately recorded 
on the charges which affected M., only and 
those which affected all the accused. Held, 
that the accused were not prejudiced by the 
procedure adopted, and the irregularity was 
cured bv s. 537, Crim. Pro. Code 83 P.L R. 
1901. (11 M. 441, 14C. 128, 395. 15 B. 491, 

14 A. 502, 20 C. 537, 5 P.R. 1900 Cr., B.) 

(5) — Where two separate offences, which 
should have been tried separately, were, as a 
matter of fact, tried together, it was held that 
this did not amount to more than an irregu- 
larity, which, as it did not appear that the 
accused were in any way prejudiced, was 
covered by s. 537 of the Code of Criminal Pro- 
cedure. A.W.N. 1907, 208 = 6 Cr. L.J. 215. 

(6) — Crim. Pro. Code, ss. 233, 239 — Joint 
trial of several persons for distinct offences — 
Penal Code, ss 411 and 458. — Two accused 
were charged by police under s. 458 of the Penal 
Code and, having been tried jointly, the Magis- 
trate convicted one of them, under s. 411, and 
the other, under s. 458 of the Penal Code. 
Held, that the joint trial being illegal, the 
convictions must be set aside ; that, when the 
Magistrate found that s. 458 was not applicable 
to one of the accused, he should have tried the 
two accused separately. 165 P.L.R. 1905 = 51 
P.R. 1905 Gf.= 3 Cr. L.J. 76. 

« 

(7) — Crim. Pro. Code (1882), s, 234 — Joint, 
trial for fotcr offences — Two offences of the same 
hind co^nmitted against different persons . — 
Where the accused was tried, in contravention 
of s. 234, Grim. Pro. Code, for fouF offences 


Joint Trial — continued. 

instead of three and convicted of all of them, 
the conviction and sentence for the fourth 
offence were reversed as illegal. Rat. Un. Cr« 

C. 212 = Cr. Rg. 26—2—1885. 

I (8) — A person charged with two offences of 

the same kind within the definition of the second 
paragraph of s. 234 of the Crim. Pro, Code, 
can be tried for both the offences at one trial, 

j although the offences are committed against 

I different persons. Rat. Un. Cr. C. 331 = Cr. Rg. 
21 of 1887. [F., 13 C.W.N. 507 = 9 C.L.J. 

149]. 

(9) — Crim. Pro. Code {1898), ss. 233 and 234 
— Trial — Several offences — Same accused — One 
trial, if legal. — When a person commits offences 
of a similar nature against a series of persons, 
he may, at one and the same trial, be tried for 
any three of them committed within twelve 
months. 9 C.L.J. 149 = 13 C.W.N, 507 = 5 M. 
L.T. 349 = 3 Ind. Cas. 319. 

(10) — Cri7n. Pro. Code (1898), ss. 233, 234 — 
Joint trial — Tico offences of receiving proj^rty 
stolen from different persons at different times. 

\ — One trial, for having been found in posses- 
sion of stolen properties belonging to two differ- 
ent persons and stolen at different times is 
illegal. 13 C.W N. 418 = 9 Cr. L J. 277 = 1 
Ind. Cas. 335. 

(11) — Crim. Pro. Code (1898), ss. 233 and239 
— What persons may not be tried jointly — Mis- 
joinder. — A, B and C passed certain resolutions 
defamatory of the complainant and published 
those resolutions, and D transmitted the resolu- 
tions to a newspaper. All the four persons were 
tried together and convicted. But it was not 
shown that A, B and C instigated D to write 
the letter to the paper or that they had any 
common purpose. Nor was there any evidence 
to show that the offences were all committed 
in one and the same transaction. Held, s. 239 
not being applicable to the case, s. 233 prohi- 
bits the joint trial of A, B and C along with 

D. 7 M.L.T. 127. 

■ (12)— Crim. Pro. Code (1898), ss. 233 and 

235 — -Gharges under ss. 302 atvd 201, Penal 
Code. — Charges under ss. 302 and 201. Penal 
Code, cannot be combined. 2 Weir 301. 

(13)— Criw*. Pro. Code (1898), s. 239 — Joint 
trial of several accused — Validity — Irregularity 
in trial — Conviction set aside — Duty of Court to 
order retrial — Delegation of duty to deliver 
judgment. — The joint trial of several accused 
renders the trial invalid, except in the casM 
falling under s. 2.39 of the Code. The authori- 
ties responsible for carrying out the prosecution 
of offenders should not be compiled by the 
Court'to revive a prosecution, which they may 
not consider it expedient to revive, or to can^ 
it out in a particular way. In appeal or revi- 
sion the superior Court is concerned with what 
has taken place, and it is required to adjudicate 
thereupon. Having done so. is only m 
exceptional cases, where it can be justified in 
giving orders for the future proceedings of the 
Crown, and the executive duty of repeating the 
prosecution where the first trial breaks down. 
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The delivery of judgcncnt in an original crimi* 
nal trial is an essential act entrusted to the 
tribunal holding the trial, and cannot legally 
be delegated by such tribunal to any other 
tribunal. 4 N.L.R. 71 = 8 Cr. L.J. 11. 

(14) — Cj-im, Pro. Code ss. 235, 239 — 

Opium Act (/ of 2878), s. 9 — OpUwi, possession 
of — Joint trial— Same transaction.— C, who held 
A license for sale of opium, allowed C,B, who did 
not hold license, to sell opium. The accused 
were jointly tried and convicted of an offence 
under s. 9 of the Opium Act. It was contended 
that the trial, being held in contravention of 
8S. 235 and 239 of the Code, was illegal. Held, 
that the transaction, in respect of which the 
acensed were convicted being the same, their 
Joint trial was not illegal. 113 P.L.R. 1906 = 
4 Gr. L.J. 178. 

(15) — Crim.7b-o.Codc, ss. 235 and 239— Join- 
der of parties, charges and trials — Meaning of 

■expression "same transaction" — Object of giving 
wide powers to trying Courts regarding joinder of 
charges and defendants — Prejudice to accused. 
—By ss. 452 to 453 of Act X of 1872, which 
are reproduced with slight modifications in the 
present Code as ss. 233 to 239, the Legislature 
considerably widened the powers of the Court 
.as regards joinder of charges and joinder of 
defendants. The object w-asclearly to avoid the 
necessity of the same witnesses giving the same 
•evidence two or three times over in different 
trials, and to join in one trial those offences 
with regard to which the evidence would over- 

lip. The expression “ same transaction," used 
in ssi 286 to 239 is an expression which, from 
its very nature, is incapable of exact definition. 
And must have been advisedly used, because 
it had this quality. The area of facts covered 
by the expression ‘‘same transaction” varies 
with the circumstances of each case. The 
illustrations to the section however, make the 
intention of the Legislature sufficiently clear. 
Those criminal acts, which are by English and 
Indian law regarded as subsidiary to an offence, 
are included in the same transaction as the 
•offence. Instances of such acts arc iu the case 
of theft, the disposing of the stolen property, 
and handing it over to a receiver ; and in 
•case of murder, the concealment of the body. 
If a series cf acts are so connected together by 
proximity of time, community of criminal 
tent, continuity of action and purpose and such 
subsidiary acts as would make the co-accused 
particeps criminis or an accessory after the fact, 
or by the relation of cause and effect, as to con- 
stitute, in the opinion of the Court, one tran^ 
Action, then the accused may be charged with 
and tried at one trial for every offence commit- 
ted in such series of acts. If more persons than 
one ate accused of different offences committro 
in a series of acts so connected, they maybe 
tried together. Whether or not the series of 
acts be so closely connected as to form the same 
transaction necessarily rests with the Court to 
decide. The limits are wide, but no joinder of 
charges or trials should be permitted wbicn 
Will result in bewildering any of the accused m 

184 


Joint Trial — continued. 

his defence, or in causing undue prejudice 
against him. Three accused persons w'cre tried 
on a charge under s. 302, I.P.C-, of murder and 
the third accused was also tried on a fart)fer 
charge, under s. 201, I.P.C., with having caused 
evidence of the said murder to disappear by 
disposing of the corpses of the deceased persons 
with the intention of screening the said accused 
from legal punishment. It was held that their 
joint trial was not illegal and that they were 
not prejudiced by it. The history of the law as 
to jdinder of charges and of trials traced. A 
murderer cannot bo charged under s. 201 with 
causing evidence to disappear by concealing the 
corpse. 1 S. L.R. 73 Cr. =8 Cr. L.J. 191. 

(16) — Crim. Pro. Code (2898), s. 239 — Joint 
trial of certain accused with another uncon- 
nected with the offence — Penal Code, ss.*379, 
412, — The joint trial of accused 2 and 3 with 
accused 1, for an offence committed by accused 
2 and 3 alone, is illegivl under s. 239, Crim. 
Pro. Code. The fact that the .iccused knew 
where stolen property was concealed, and their 
bringing out the same from the place where 
they had been concealed, cannot support a 
conviction either for theft or being in possession 
of stolen property. 3 S.L.R. 136. 

(17) — Crim. Pro. Code {1898), s. 23-5 — .-Icfs 
forming part of the same fransnefion — Offences 
of theft, intimidation and being members of 
unlawful assembly committed on one day, and 
intimidation aiul unlawful assembly committed 
on the following day — One trial — Legality . — 
Where the accused committed theft of sheep 
and, on being remonstrated by the owner, 
threatened him with force, drove him into his 
house and confined him there till late at uight, 
and on the next morning went again to his 
house and renewed the threat and intimida- 
tion: — Held, Chat the above-acts formed part 
of the same transaction within the meaning of 
s. 235, and need not be tried separately. 9 Cr. 
L.J. 367. 

Pro. Code, s. 239 — Joint trial for 
two different offences — One offence committed by 
all the accused, the other by some — Penal Code 
{ActXLV of 1860), s. 411 — Stolen property — 
Possession— Accused pointing out where property 
was concealed, effect of. — Where it appeared that 
the three accused, in the presence of mashirs 
went into a patch of jungle and brought out a 
box containing aniline dyes, and the accused 
Nos. 2 and 3 on another occasion took out of 
some fai bushes a tin of coal tar, and all the 
accused were jointly tried and convicted under 
8. 411 of the Penal Code, the allegation 
being that both the box and the tin had 'been 
stolen from a train. 77eW, (1) that the joint 
trial of the accused was illegal; (2) that the 
mere fact that the accused apparently knew 
where the stolen property was concealed did not 
establish that they were in possession of stolen 
property. 11 Cr. L.J. 4 = 4 Ind. Cas. 481 = 8 8. 
L.R. -136 Cp. 

(19)— Criw. Pro. Code (1898), ss. 233, 234, 
239, 637— False evidence by two persons— Joint 
Irial. — Where two persons are severally charged 
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with giving false evidence in their depositions 
at a trial in a Sessions Court, their, offences arc 
distinct and they must be tried separately under 
the provisions of s. 233, Grim. Pro. Code, i 

Bom. L.R. 53. 

(20) — Penal Code, ss. 193, 467 — Two accused — 
Joint trial of the accused for offence under s. 193 
— Validity. — Where two persons were tried 
together and convicted under ss. 467, 193 of 
the Penal Code, held that, under the second 
head, each of the accused should have been 
tried separately and not jointly. Rat. Un. Cr. 
C. 31 = Cr. Rg. 7-4—1870. 

(21) — In the case of an offence under s. 193, 

I.P.C., two persons cannot be tried jointly, but 
ought to be charged and tried separately. 26 
M. 592 = 2 Weir 297. [i?., 4 Cr. L.J. 489 = 3 

L.B.R. 231]. 

(22) — ss. 188, 429 — Epidemic Diseases 
Act, 1897, s. 3 — Distinct offences — Joint trial, 
legality of.— Four persons were tried together 
at one trial. The acts, for which two of them 
were convicted were entirely distinct from 
those, for which the other two were convicted. 
Two out of the four were in result convicted 
and sentenced for disobeying a lawful order of 
a public servant under s. 188, Penal Code, read 
with s. 3 of the Epidemic Diseases Act, while the 
remaining two were convicted of attempting to 
cheat by personation under s. 419 of the Penal 
Code. Held, that the trial was illegal and the 
conviction should be set aside. 3 L.B.R. 214 
= 4 Cr. L.J. 479. 

(23) — Crtm. Pro. Code (1898), ss, 235, 559— 
Joint trial of offences under ss. 240, 243, Penal 
Code — Validity, — The joint trial of a person 
under s. 240, Penal Code, for delivering 
counterfeit Queen’s coins to another, and of 
the latter under s. 243 for being in possession 
of the same, is permissible in law. 8 G.W.N. 
717. 

(24) — Crim. Pro. Code (ZS9!j). ss. 233, 234 — 
Scope — Joint trial of several distinct complaints 
against the same accused— Effect of failure to 
take objection. — S. 234 refers „to acts done by 
the same individual or same set of individuals 
as against the same complainant or complain- 
ants so connected with each other that they 
may in law be taken to be one person. Where 
three persons laid three separate complaints 
against the accused alleging that they commit- 
ted rioting and individually caused hurt to 
each of the complainants, and threw away and 
spoilt their foreign salt and other articles, held, 
that^he joint trial of the accused on three 
separate complaints was illegal ,and the illegality 
could not be cured by the fact that no objec- 
tion was taken to the procedure adopted, either 
in the Court of first instance or in the appellate 
Court. 11 G.W.N. 1128 = 6 Cr. L.J. 321. 
[F., 13 O.W.N. 418; D„ 9 O.L.J. 149]. 

(25) — 7.P.C.. ss. 328, 380, 401 and 411— 
Charges under — Crinu Pro. Code .(1882), 
ss. 234, 235 — Joint trial — Validity — Practice. — • 
Where the Sessions Judge tried at one trial all 
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the accused on a charge under s. 401 of the Penal 
Code, three sets of the accused on three different 
heads of charges under ss. 328 and 380 and ond' 
of the accused on a charge under s. 411, held 
that the joint trial of all the accused on all the 
beads of charges was opposed to s. 234 of the 
Crim. Pro. Code, and though it was therefore 
unnecessary for the Judge to try the accused 
on the separate heads of charges under ss. 32$) 
380 and 411 of the Penal Code, it was 
permissible to record evidence under those heads 
in order to prove the charge under s. 401* 
Held also that as the accused were not pror 
judiced by the trial on all the charges, the 
conviction need not be set aside. Rat. Un. 
Cr. C. 509 = Cr. Rg. 27 of 1890. 

(26) — Security to keep peace — Crim. Pro, 
Code (1887), ss. 107, 112 — Jomt trial of two op- 
posing parties — Duty of prosecution where pro- 
ceedings are taken against many persons . — 
Where there are two contending parties opposed 
to each other and inclined to commit a breads 
of the peace, it is irregular for a Magistrate tO' 
take steps against both the parties jointly and 
to try both the parties in one and the same 
proceeding. But such joint trial is not, ipso 
facto, null and void, but only where the accused 
has been prejudiced thereby. It is essential, 
before any proceeding under s. 107 can succeed, 
for the prosecution to establish what each in- 
dividual person implicated has done to furnish 
a basis for the apprehension that he would com- 
mit a breach of the peace. What is evidence 
against one cannot be treated as evidence against 
all others, without discriminating between the 
cases of the various persons implicated. 9 A. 452. 

8 G.W.N. 180]. 

(27) — Two opposing parties to a proceeding 
under s. 107, Crim. Pro. Code, 1898, cannot be 
proceeded against and bound over in one pro- 
ceeding. 5 G.L.J. 231 = 11 G.W.N. 472 = 8 Cr. 
L.J. 197. 

(28) — Simultaneous trial of the oppo^xg. pot- 
ties in a riot on distinct and separate clxarges 
before the same jury —Irregularity of procedure, 
— On separate committals of the opposing par- 
ties in a riot, the Sessions Judge judicially 
mixed up the two trials before the same jury 
letting in the two cases one after the other, 
putting the prisoners in the two cases on their 
defence in the same order and summed up in 
both simultaneously after hearing addresses of 
the counsel for the accused in both and the 
reply of the Government Pleader, On the jury 
returning a verdict in respect of all the accused, 
held, that the trials ought to have been kept 
quite distinct and separate and that the proce- 
dure adopted by the Sessions Judge was clear^ 
against law and re-trials were ordered. 6 C, 9o* 

= 6 C.L.R. 521. (B.L.R. Sup. Vol. 750=8 W. 
R. 47 Cr., D.) {Diet., 20 C. 537 ; B., L.B.B, 
(1872—1892), 275, 9 A. 452, 1 C.W-N. 426, 8- 
G.W.N. 344). 

(29) — Crim. Pro. Code, s, 239—Same iroM^ 
action, what amounts to— Disposal emd receipt 
of stolen property — l.P.C., ss. 411 ond 414.-^ 
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Where a stolen article is criminallj’ disposed 
of by one person (s. 414, I P.C.) and at the 
same time and place dishonestly receis’ed by 
another (s. 411, I.P.C.), the two offences form 
part of the same transaction, and the two per- 
sons can be tried jointly at the same time. 6 
Bom. li. R. 361. 7 Bom. L.R. 527 = 29 B. 

449] . 

(30) — Crim. Pro. Code, s. 239 — Joint trial of 
o^ences under ss. 409 and 411, I.P.C.— A person 
who commits criuirnal breach of trust can bo 
tried jointly with the person who receives the 
property obtained by the breach of trust. The 
offence of receiving stolen property is commit- 
ted where the receiver knows or has reason to 
believe it to be stolen property. In other 
words, his knowledge or belief that the property 
comes through the tainted channel of theft or 
criminal breach of trust, which is an essential 
ingredient of the offence, connects him with the 
transaction of theft or criminal breach of trust, 
so as to make him a particeps criminis, and 
that connection is sufficient to constitute the 
offences one transaction, whether the two acts 
take place simultaneously or not. 6 Bom. L.R. 
617. [i?., I S.L.R. 73 Or. =S Cr. L.J. 191 ; D., 
29 B. 449 = 7 Bom. L.R. 527J. 

(31) — Grim. Pro. Code {1832), ss. 109, 239— 
Separate trials. — It is not legal to carry on a 
joint trial of two persons who are required to 
show cause why they should not execute bonds 
under s. 109 of the Crim. Pro* Code* Rat. Un* 
Cr. C. S56. (9 A. 452, F.) 

(32) — Criru. Pro. Code {1882), ss. 117, IIS- 
Separate enqiiiry for each accused. Where 
several persons are arraigned to show caup 
under ss. 117 and 118, each must be separately 
tried. Rat. Un. Cr. C. 583 = Cr. Rg. 46 of 
1891. (Rat. Un. Cr. C. 556. 2? ) 

(SB)— Penal Code, ss. 240 and 243— Separate 
conviction — Distvict offe^xces — Joint trial of two 
persons, one for an otfence under s. the 

other tinder 843, Penal Code^Crtvi. 1 ro. 
Code {1898), ss. 235, 239 and 403.— C gave the 
accused 50 counterfeit rupees to pass for 
in Calcutta. While in Calcutta, the accused s 
trunk was broken open and the counterfeit 
coins were stolon- The accused then gave in- 
formation t© the police which led to the dis- 
covery of 64 other counterfeit rupees in. the 
house of C. C was separ.\tely tri^ and con- 
victed under s. 243, Penal Code, for being m 
possession of counterfeit coins. The accused 
and C were also tried jointly, the former under 
8. 243, the latter under s. 240 with reference to 
the Rs. 60 ho made over to the accused to pass 
off in Calcutta. It was contended on appeal 
that C could not be tried for an offence under 
8. 240 after he had been convicted of the pos- 
session of base coin under s. 243 and that there- 
fore his confession as co-accused was jnipropor- 
ly used against the accused and t^t the ]omt 
trial was bad. Held, regarding the first con- 
tention, that the delivery of the base com with 
a view to its being charged for good 
was a distinct offence from that for which u 


was previously convicted. Held, also, that the 
joint trial was permissible by s. 239 read with 
the first clausa of s. 235, Crim. Pro. Code, 

31 C. 1007. 


(34) — Crim. Pro. Code,, ss. 235 and 239 — 
Joint trial — Persons charged with ojfences com- 
mitted on different occasions and dates and un-> 
connected with one another — Neio trial by dif- 
ferent Magistrate. — Where two persons H and 
S, who were both concerned in an offence, com- 
mitted on a certain date, were jointly tried for 
that offence, as also for another offence com- 
mitted by S. only on a previous date (the latter 
offence being complete in itself), and H was 
convicted, held, on appeal by H, that the joint 
trial was bad, The conviction of H was set 
aside and a new trial by a different INIagistrate 
wasordcred. 31 C. 1053 = 8 C.W.N. 715. 


(35) — eVt/u. Pro. Code {1893), ss. 233, 239 
and 537 — I P C., s. 411 — Separate retainers 
by separate persons at different places — Joint 
trial — Illegality and not 'mere irregularity. 
— Per HarINGTON and ^ STETIIEN, JJ., 
(Brett, J. contra) — Separate retainers by 
separate persons, of separate articles, at differ- 
ent places, although the articles may have 
been the proceeds of one dacoity, cannot be 
said to be in the course of the same transaction. 
Persons charged with such retention canuot 
be tried jointly. S. 537 of the Crim. Pro. Code 
docs not apply to such a case. 3 C.L.J. 412 = 
3 Cr. L.J. 391 = 33 C. 1256. 

(36) — 2.P.C., s. 211— Two persons preferring 
false charge — Joint trial — Misjoinder of parties. 

Where two persons preferred a false charge 

of stealing goat, the mere fact that one of them 
m.ide the statement on one day and tho other 
on tho succeeding day would not make tho 
joint trial of tho two persons under s. 211, 
Penal Code, bad for misjoinder of parties. 27 
M. 127 = 1 Weir 192. 


(37)— Crim. Pro. Code {1898), ss. 222, 233, 
234, 235— Charge alleging three offences under 
s. 409, Penal Code, and three disli)ict offences 
under s. 477 (a). Penal Code— Offence commit- 
ted in one year in three separate transactions . — 
Under s. 233 of tho Code, a person cannot bo 
tried and convicted at one trial on a charge 
which alleges three distinct acts of criminal 
breach of trust under s. 409, Penal Code, and 
three different acts of falsification of accounts 
under s. 477 (a), Penal Code. S. 234 does not 
cover the case because the offences of falsifica- 
tion of accou nts are not of the same kind as tho 
offences of criminal breach of trust, and s. 2-35 
does not cover it because the falsification of 
accounts, connected with ono act of criminal 
broach of trust cannot be said to form part of 
tho same transaction with tho other criminal 
breaches of trust. A conviction on such a 
charge is not only irregular but illegal, and the 
trial is vitiated thereby. There is no provision 
of tho Crim. Pro. Code which s-vys all offences 
committed within one year in tho course of 
three separate transactions may be tried at ono 
trial. 39 M. 328 = 17 M.L.J. 141 = 2 H.L.T. 
177 = 3 Cr. L.J. 841. 
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(38) — Grim. Fro. Code (2898), ss. 239, 439 
and 637 — Joint trial of both parties in a riot, 
whether merely irregular or altogether illegal 
andvoid — Interference by Chief Court onrevisicm 
entirely discretionary — Where two parties are 
arrayed against each other in a riot, it cannot 
be said that the offence of rioting was committed 
by both the parties in the same transaction, 
within s. 239 of the Code, so as to justify a joint 
trial of the persons on both the sides. The 
offence of rioting committed by each side forms 
a separate transaction and s. 239 will, therefore, 
be entirely inapplicable. Though, in the light 
of the Privy Council judgment in Subramania 
Iyer v. King-Emperor, 25 M. 61 ; it must be 
held that a trial which- is not warranted by the 
provisions of the Grim. Pro. Code is altogether 
illegal and void and not merely irregular, 
within the purview of s. 537, yet it would 
be entirely inconsistent with the letter and 
scope of s. 439 to hold that, in every case of 
illegal trial the Chief Court is necessarily obliged 
to interfere without due regard to the circum- 
stances of the particular case. The illegality 
of a trial is no doubt p}iina facie g,ood and 
strong ground for exercise of revisional jurisdic- 
tion, but it is not imperative on the Court to 
take such action in every case, however small 
and scant may be the necessity or reason for 
adopting such course so as to interfere with the 
conviction in every such case, especially where 
no prejudice is shown to have been caused by 
such illegality. 5 P.R. 1906 = 4 Cr. L.J. 75 = 
116 P.L.R. 1907. 


(39)— Cnni. Pro. Code \1898), ss. 233, 251, 
252 and 256 — Separate trial for distinct offence 
— Evidence for prosecxition — “ Trial ” when 
commences . — Where seven persons were sent up 
by the police, charged with theft in a building 
or dishonest receipt and disposal of stolen pro- 
perty, the Magistrate took evidence against all 
the seven, discharged two of them and, having 
come to the conclusion that the disposal of the 
property by the appellant and the remaining 
accused did not form one transaction, be deter- 
mined to frame separate charges and to try the 
appellant separately from the other accused, 
but without re-hearing the evidence for the 
prosecution separately, although portions of 
the evidence, which were relevant against the 
remaining accused, had no connection with the 
case of the appellant. Held, that the word 
** trial” includes the taking of evidence in 
support of the prosecution, as also the whole of 
the subsequent procedure laid down in Ch. XXI 
of the Code for the trial of warrant cases, 
and that the appellant should be re-tried de 
novo. The words “claims to be tried ” in 


s. 256, no doubt, give colour -to the .argument 
that no trial commences until after the accused 
refuses to plead, or does not plead, or claims 
to be tried, but the words do not really raise 
any doubt that a trial under Chapter XXI 
co mmen ces when the accused appears or as 
brought before a Magistrate under s. 252. 
3 L.B.R. 280 = 5 Gf. L.J. 417. 


_ (40)— Crim. Pro. Code {1898), s. 233~-Upper 
Burma Criminal Justice Eegulation, Sch. XV. 


I Joint Trial — continued, 

, — Where the accused was tried and convicted 
at one trial of the offence of causing hurt and 
of abetment of theft at a different place on the 
same day, it was held that the joint trial of 
the offences was an illegality which was not 
curable either by the Criminal Justice Regula- 
tion or any other provision of law. U.B.R. 

I 1904, 2ad Qr., Penal Code, 9. 

I 

(41) —Joint trial of several persons for one 
transaction — One of them found to have co«i- 
mUted offence of more aggravated character 
triable by Court of Sessions — Committal of all 

, aoc'.tsed to Sessions. — Where several persons 
1 are jointly charged in respect of one transac- 
I tion. but it appears from the facts implicating 
J the whole of them that one has committed an 
I offence of a more aggrav.'.tcd character than 
I the rest, which either must or should be tried 
by a Court of Session, the Magistrate investi- 
gating the case should, for purposes of conveni- 
ence, send up the whole of the accused for trial. 
A.W.N. 1881, 64. 

I 

(42) — Crtwt. Pro. Code {1872), s. 453~Joint 
trial for more than three offences — Waiver . — 
The accused was committed for trial before the 
Court of Sessions on four charges of criminal 
breach of trust between July 1879 and 1880, 
but no objection was taken by the accused 
either before the Magistrate or the Court of 
Session to theeffcct that ho could not be charged 
and tried at the same time for more than 
three offences with reference to s. 453, Crim. 
Pro. Code, 1872. Held that the objection 
having been taken for the first time in the 
High Court without showing that the accused 
had boon prejudiced thereby, the conviction 
could not be set aside on that ground. A.W. 

N. 1881, 68. 

(43) — Penal Code, ss. 193, 196 — False evu 
dence — Several accused — Joint trial, —Where 
one of the accused used forged receipts in evi- 
dence in a Revenue case and three others gave 
evidence in support of the receipts, held that 
a joint trial of all the accused, the first for an 
offence under s- 196 and the others for offences 
under s. 193 cf the Penal Code, was illegal. 
A.W.N. 1882, 37 = 4 A. 293. {F., A.W.N. 1882. 
44], 

(44) — False evidence — Conspirncy — Joint 
trial, — Persons accused of having given false evi- 
dence cannnob be jointly tried. Though their 
common object may be to involve a person in a 
criminal case, yet, the false evidence cannot 
ordinarily be regarded as an abetment of the 
offence of another. A.W.N. 1882, 64. 

(45) — PerwZ Code, ■ s. 193 — Separate trial,-^ 
Where several persons are accused of offences 
under s. 193 of the Penal Code, each should be 
tried separately and allowed to have the evi- 
dence of the others taken on his behalf. A.W. 

N. 1882. 124. 

(46) — False evidence — Separate trial. — Per- 
sons accused of having given ^false evidence in 
respect of the same matter cannot be jointly 
committed for trial. A.W.N. 1882, 160. 
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(47) — Rioting — Opposing parties — Joint trial. 
— Persons composing both parties to a riot with 
deadly weapons cannot be jointly tried for 
rioting* Each party should be tried separately. 

A.W.N. 1882. 160. 

(48) — Pencil Cede, ss. 395, 401~Disthict 
offences — Separate trials. — Where in a trial, 
twenty-five persons were charged, under s. 401 
of the Penal Code, with belonging to a gang of 
dacoits, some of them also with a dacoity cora- 
mitt^ on one date, and sodT 6 others with a 
dacoity committed on another day, held that 
the three charges should be inquired into in 
separate trials. A.W.N. 1882, 178. 

(49) — Several dacoities — Separate trials. — 
Where the accused were jointly committed for 
trial for six dacoities committed between two 
dates, held that a separate commitment should 
have been made for each dacoity. A.W.N. 
1882, 180. 

(60) — Cri77i. Pro. Code, (Act X of 1872), 
s. 458 — Joint trial. — Where A and B were 
charged with having committed house-break- 
ing by night with intent to commit theft, and 
C with having received some stolen article on 
a certain day and D with having received some 
other stolen articles on another day, held that 
the three offences should not bo tried together, 
but separately. A.W.N. 1882, 215. C-R*. 

A.W.N. 1883, 159). 

(51) — Joint trial of three separate dacoities. — 
Where three separate dacoities were commit- 
ted at different places and on three difierent 
sets of travellers, but the accused were tried 
jointly for all the threa offences, held that the 
procedure was illegal and that separate trials 
should be held. A.W.N. 1883, 12. 

(52) — Pe7ial Code, s. 174 — Non‘Obedie7ice to 
suni77io7is — Joint trial of several perso7is. — It 
is illegal to conjointly try in one trial several 
persons accused of distinct substantive offences 
of contempt of Court. It is obvious that this 
procedure may have been very prejudicial to 
the oases of the persons thus improperly tried, 
for, they would bo precluded from calling each 
other as witnesses in support of their various 
and distinct pleas of not guilty. A.W.N. 1883, 
23. 

(53) — Joinder of trial — Duty of Magistrates 
and Judges. — In this case, some ten persons 
were jointly tried and convicted under ss. 147, 
825, I.P.O., by the Sessions Judge. In appeal 
the High Court made the following observa- 
tions. “ If Magistrates think fit to commit 
and Judges to try ten or a dozen persons at 
the same time and in a single proceeding, 
the best they can bo expected to do is very 
clearly and explicitly to distinguish between 
the cases of the several prisoners and to point 
out how the evidence, affects them individual* 
ly* The evidence should not be treated e7i 
blocJ* A.W.N. 1883, 148. 

(64)— Joint trial of offences under 8S>457, 411, 
J.P.O.— Where two persons charged under 
8. 467, I.P.O., with house-breaking by night 


Joint Trial — continued. 

and a third person under s. 411, I.P.C., with- 
receiving part of the stolen property, were 
jointly committed for trial before the Court of 
Sessions, held that, as the offences were dis- 
tinct offences, the commitment should be- 
annulled. A.W.N. 1883, 158. 

(55) — Crtm. Pro. Code (1882). s. 234— Offences 
tinder ss. 401, 411 — Disihict offe7ice$. — Held' 
that the offences under ss. 411 and 401. I.P.C., 
could not be tried together. A.W.N. 1883, IT?. 

(56) — Cri7)i. Pro. Code (1882), s. 234— Dis- 
trict offences — Joint trial. — Held that the joint 
trial of an accused for offences under ss. 471 
and 193, I.P.C.. w’as illegal and must bo 
quashed. A.W.N. 1883, 188. 

(57) — Joint trial — False verificalio7i of writ- 
te7v siate7)ient. — A charge against several 
persons of having all together verified a written 
statement as true while they know it to be 
false, can be tried jointly against all, unlike- 
ebarges of having given false depositions. A. 
W.N. 1884, 52. 

(58) — Penal Code, ss. 293, 199 — Joint trial — 
LaTid Revenue Act, XIX of 1873, Ch. V — 
Judicial proceedings. — The joint trial of several 
persons for giving false evidence is irregular. 
It is questionable whether a proceeding under 
Ch. V of the Land Revenue Act is a judicial- 
proceeding. A.W.N. 1885, 29. 

(59) — Penal Code, s. 193 — False evidence — 
Joi7tt trial of tico accused. — Whore two persons 
are charged with giving false evidence, sepa- 
rate charges should be framed and separate en- 
quiries held. A.W.N. 1882, 44. 

(60) — Crini. Pro. Code (1898), s. 235 ~Seve>'at 
offences co77i7nilted on several ti7)tes coverhig a 
period of 7\early 2 years — Dad for 7nullifarious- 
7iess—' SaT7ie transaction' rtieayiing of — Scope of 
s. 235. — Six accused were charged as Directors 
of the Circars Provident Fund, Bapatla, with 
having committed breaches of trust in respect 
of three sums of money alleged to belong to the 
company on several times covering a period of 
nearly 2 years. The fourth and sixth accused 
were also charged with having falsified certaiu 
accounts by making false entries therein on 
20tb and 25th April, 1005. and these two and 
the first accused with having falsified another 
document on 24tb June 1905. The sixth accused 
was further charged with having cheated two 
persons, one on the Cth March 1905 and ano- 
ther on the 29th March 1905, and the fourth 
accused with having cheated a third person on 
the 17th June 1905. Those among the six ac> 
cused persons, who were not charged with 
the substantive offences of falsification of ac- 
counts and cheating, were charged with having 
abetted the commission of these offences ; held 
(1) prima facie, the trial is open to objection 
on the ground of multifariousness ; it violates- 
the express injunctions of the legislature 
prohibiting the trial of several offences covering 
a period of more than one year at one trial, and 
the trial together of a number of offences 
which are not of the same kind within the* 
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meaning of the Code. The acquittal of the 
-accused on some of the charges, which the 
prosecution failed to prove, cannot make 
valid the trial which was illegal ah initio. 
S. 235 Grim. Pro. Code, 1898. allows of a 
number of offences, even if exceeding three and 
extending over a period of more than twelve 
months, being tried at one trial, if they are 
committed “ in one series of acts so connected 
as to form the same transaction.” Community 
of purpose or design and continuity of action 
are essential elements of the connection neces* 
sary to link together different acts into one and 
•the same transaction. 7 M.L.T. 299. 

/gl) — Ci'int. Pro. Code (I59d), ss. 235 and239 
“ Same transaction" what is~Permitting 
cattle to trespass— Impounding of cattle— Sub- 
seque^it rioting in rescuing cattle— Offences 
committed in the same fransaefton.— Certain 
parties were charged and tried for permitting 
cattle to trespass, and the same parties 
with others were charged and tried together 
for rioting in rescuing the cattle after they 
had been impounded at another time and 
in another place. But it was not found that 
the parties, when they premitted the cattle to 
trespass, intended that, if the cattle were im- 
pounded, they would rescue them, ifeta. the 
acts of permitting cattle to trespass and the 
rescuing of cattle are not so connected together 
as to form the same transaction (s. 235), and 
the “different offences” were not committed in 
the same transaction (s. 239) and that the 
accused ought not therefore to bo tried together 
^either under s- 235 or s. 239. 7 M.L.T. 367. 

(62)— Crini. Pro- Code (ia9«), ss. 233 and 239 
— Distinct offences — Defamatory resolutions — 
Transmission of resolution to a ixcwspaper 
Concert. — Where accused Nos. 1 to 3, who were 
charged with passing and publishing resolutions 
defamatory of thecomplainant, were tried jointly 
with the fourth accused, who was charged with 
transmitting the resolutions to a newspaper : 
Deld, that, in the absence of a concert between 
all the accused, their joint trial was illegal, as 
the offences committed by accused Nos. 1 to 3 
and the offence committed by the 4th accused 
were not committed in the same transac- 
tion within the meaning of s. 239, Grim. Pro. 
Code. 11 Cr. L.J. 135 = 5 Ind. Gas. 436 = 7 M. 
L.T. 127. 

See ACTXVni OF 1879, 6M. 252 = 1 Weir 
116. 

See Charge, 6B.H.C. Cr. 55. 

See GRIM. PRO. CODE (1898), ss. 110, 112, 
117 (4), 537, 5 0.0. 243. 

— Of several matters of disput&~5ea CriH. 
Pro. Code (1898). s. 145, 5 C.W.N. 710. 

See Dispute as to possession of isi- 

•MOVEABLE PROPERTY, 9 Cr. L.J. 265 = 1 S. 

L. R. 25 (Cr.), 15 C. 31. 

See Escape from lawful custody, ll 

M. 441 = 1 Weir 210. 

— Recording evidence in — iSeeEviDENCB, 10 
O.P.L.R. Or. 23. 


Joint Trial— concluded. 

See Evidence Act, s. 30, A.W.N. 1908, 241 
= 4 M.L.T. 398 = 8 Cr.L.J. 380. 

See Evidence act, ss. 118, 133, U.B.R. 
1906, Evidence 3 = 5 Cr. L.J. 300. 

See False Evidence, 10 C. 405. 

See Judgment, 12 C.W.N. 114. 

See Pardon, 3 M.L.T. 407 = 31 M. 272 = 8 
Cr.L.J. 153, 5 A.L.J. 691 = A.W.N. 1908. 259. 

See Penal Code, s. 193. 5 A. 17. 

See Penal Code, s. 373, 11 C.P.L.R. Cr. 6. 

See Security for good behaviour, 27 
C. 781 = 4 C.W.N. 531, A.W.N. 1882, 92. 

— Not prejudicing the accused, illegality of 

— See Security for good behaviour, 9 
O.C. 69 = 3 Cr. L.J. 290. 

See UNLAWFUL Assembly, 6 M.L.T. 17. 

Joint Zilla and Sessions Judges Act. 

See ACT XXIX OF 1845. 

Joke. 

—Practical joke— THEFT, Rat.) Un. Cr. 
C. 564. 

Journey. 

— Offence committed on a journey— 

Jurisdiction of Criminal Courts, i C.L. 
J. 334 = 2 Cr. L. J. 411. 

Judge. 

(1)— Judges, duty of, in the administratwx of 
justice. — The duty of a Judge is to administer 
justice according to law ; he is not entitled to 
put terms on the Crown or on any suitor, requir- 
ing conformity to his own extra-judicial views. 
What is legal is a matter competent to a J udp 
to ascertain. But the question whether the 
Crown is morally justified in calling a witness 
or prosecuting a criminal is not usually one 
for a Court of law. A Judge may fairly 
mediate an accommodation, but not put temM 
on pronouncing sentence or giving judgment. 
A Judge may not use language which tends to 
stop the approach of persons aggrieved or wmen 
may cause scandal, or which tends to snow 
that he is influenced by either feat or favour. 
He must not interpose personal vie^ on 
matters moral or political, and so forth, lest 
the suitor or the subject, generally, should have 
reason to suppose that these rule his judgmeDt, 
and lead to the passing of orders contrary to 
law of the land and the delay of common 
To the law of the land every Judge is s-ticuy 
bound to conform, and the Judges of the in- 
ferior Courts are bound to act upon th® 
interpretations of the Hight Court 
the Highest tribunal. Rat. Un. Cr. C. 7oo 
=Cr. Rg. 48 of 1895. 

{9)— Competency of interested Magistrate to 
act as Judge. — A Ma^strate ought not y> act ^ 
Judge in a case in which he has a distinct ana 
substantial interest. Though a Magi^wte. 
having sneh intereatt znay ixutiAta proceeding* 
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where it is his duty to do so. he ovight not to 
act judicially where it is not necessjiry lor him 
to do so and where he is a witness for the 
prosecution. 2 G. 23. 

(B) — Statement of Judge, value of . — The 
statement of a Judge who presides at a trial, 
\N'hether it be in a criminal or civil case, is, as 
to what has taken place at the trial, conclusive. 
Neither the aff'davits of bystanders, nor of 
jurors, nor the notes of counsel, nor of short- 
hand writers, are admissible to controvert the 
notes or statement of the Judge. 10 B.H.C. 
75. 

t 

(4) — Magistrate being witness — Legalitii of 
conviction. — A Magistrate cannot, in a case in 
which he is the sole Judge of law and fact, be 
a competent witness — Per CURIAM. 

20 C. 857 ; i?., 17 B. 299.] The trial and con- 
viction by a Slagistrate of an accused in a case, 
wherein he (the Magistrate) is himself a witness, 
is illegal— Per MaUKBY, J. The conviction 
may be upheld, if there is evidence other than 
that of the ^lagiatratc to support it — P rINSEP, 
J. 2 C. 40S. iAppL, 20 C. 857; F-, 21 P.L.R. 
1904 ; 71., 17 B. 299, 21 C. 920] . 

(6)_When a Judge is the sole Judge both of 
law and fact, he cannot give evidence before 
himself, and the accused arc entitled to have 
nothing stated against them in the judgment, 
which was not stated on oath in their presence 
and which they had no opportunity of 
by cross-examination and of rebutting. 19 M. 
263 = 2 Weir 725. 

(6) — Importation into case by J ndqe of his own 
knowledge of facts, impropriety of. — A Judge is 
entitled to make use of his knowledge of the 
character of a witness in order to decide whether 
to give credit to bis evidence or not. But, on 
the other hand, a Judge or Magistrate cannot, 
without giving evidence, import into a 
own knowledge of particular facts. L.B.K. 
(1893—1900), 445. (14 B. 572. 7 M.I.A. 203. 15 
I.A. 91. 7 W.R. 190, 11 M.I.A. 221. 22 W.R. 
9, 25 W.R. 121, 3 I.A. 286, 20 C. 866, F .) 

{!)— Incapacity of Judge to give evi^^ice. - 
Held, that a District aiagistrate ought ^ 

have given evidence in a case whi^ no 

to decide himself. L.B.R. (1893 1900)» • 

(2 C. 414 and 410, R.). 

{B)— Dying declaration recorded in absence of 
accused — Examinationof Magistrate who record- 
ed if— Practice.- The Chief Court, following 
29 P.R. of 1887, Cr. directed the Sessions 
Judge to examine the Magistrate who recorded 
the statement of the deceased as to the 
stances under which it was made. P.L.K. 

89 Or. (29 P.R. 1887 Cr. F.). 

(9)— Compefenf wittiess in trial of case instt- 
Muted by himself.— k Judge is a 
witness and can give evidence 
tried before himself, even though ho laid the 
complaint acting as a public officer. . 

that he has no personal or pecuniary mtercs 


Judge —continued. 

in the subject of the charge, and he is not pre* 
eluded thereby from dealing judicially with the 
evidence of which his own forms a part. 

6B.L.R. A.Cr. 7 = l3 W.R. Cr. 60. 

(10) — Qualifications and disqualifications — 
Interest in case — MiDiicipal cases — Magistrate 
alsoVice-Chairvianoj M}inicipali(y. — Held that 
a Magistrate who was also Vice-Chairman of a 
ilunicipal Committee could impose fines under 
Bengal Act III of 18G4. 3 W.R. Cr. 33. 

(11) — It is not proper for Judges to try cases 
in which they have anv personal interest. 

Bourke O.C. 273, 3 W.R. Cr. 29. 

(12) — Power of Judge — Deciding case on. evi- 
dcnce taken by his predecessot — Irregularity in 
criminal case. — Where several prisoners were 
tried by a Sessions Court consisting of a Judge 
and assessors, the latter convicted them, which 
finding was recorded by the Judge. The Judge, 
however, postponed giving judgment and left the 
district without recording his finding or his 
judgment, and the Judge’ssuc ccssor, after con- 
sidering the evidence which had been taken be- 
fore his predecessor, convicted and pas.sed sen- 
tence on the prisoners. 7/t’W th.at the conviction 
was not valid and the trial had not been complet- 
ed. The High Court accordingly set aside the 
conviction and ordered the re-trial of the 
prisoners upon the charges upon which they 
were committed for trial. 21 W.R. Cr. 47, 
3 M. 112, 23 W.R. Cr, 59. 

(13) — Power of Judge — Pronouncing judg- 

ment out of Court — Irregularity in criminal 
case. — In this c.ase the Magistrate conducted 
and closed the trial in the established Court- 
house, but could not by reason of illness pro- 
nounce judgment whiclfi bo did at his private 
bouse. Held that the Judge was not compe- 
tent to quash the sentence on this ground and 
to order a now trial by the Magistrate, his 
power being limited to refer the case for the 
consideration of tlio High Court under s. 434, 
Crim. Pro. Code, 1861. 1 Agra Cr, lY. 

(14) — Power of Judge to delegate to assessors, 
examinaluni of joiinesses. — In cases whore the 
assessors view the scone of the offence, it is not 
proper for the Judge to delegate to them his 
power of examining witnesses on the spot. 5 
W.R. Cr. 59. 

(15) — Opinion of assessor — Personal know- 
ledge. — It is not proper for a Sessions Judge to 
import into his judgment the opinion of an 
assessor derived from personal knowledge and 
unsupported by the evidence on the record. 24 
WR. Cr. 28. 

(16) — Duly of Judge — Private knowledge or 
information . — It is not proper for a Judge to 
import his own private knowledge or opinion 
into a case, but ho must simply decide the 
issues before him on the evidence before him. 
2 W.R. Act X, 29, 7 B.H.C. Cr. 50, 25 W.R. 

152. 

See Evidence act, s. 151, 3 M.H.C. 372. 
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— Judge’s notes of evidence and proceedings 
—Right of accused— Sec HIGH COURT, JURIS- 
DICTION OF, 1 M.H.C. 138. 

See SANCTION TO PROSECUTE, 9 M. 439 = 
2 Weir 213, 6 M.L.T. 123. 

See Witness, 2 P.W.R. 1910, Cr. 

Judge and Jury. 

See Charge to Jury. 

See Jury. 

See VERDICT OF Jury. 

{l)—Crim. Pro. Code (1698), ss. 298, 299— 
Functions of Judge a^id Jury — Question of law. 
— The jury are not entitled to resort to a com- 
mentary on the law during their consultation 
about the verdict. The different duties of the 
Judge and the Jury are made clear in ss. 298 
and 299, Crim. Pro. Code, the Jury should take 
the law from the Judge. 6 Bom. L.R. 258. 

(2) — Crim. Pro. Code (1882), s, 298 — Judge 
and Jury — Proof of documents — Evidence Act, 
s. 73 — Comparison of hand-writing — Eevision 
by High Court. — In atrial by jury, where the 
Judge allowed certain documents to go upon 
the record, which were not proved under the 
requirements of s. 73 of the Evidence Act, for 
the purpose of comparison with the disputed 
hand-writing, held, that there was no such 
irregularity of procedure as to warrant an in- 
terference in revision. Whether the documents 
were proved or nob, it was for the jury to 
decide. Rat. Un. Cr. G. 492. 

(3) — Crim. Pro. Code (1883), s. 269 — Trial 
by Jury — Two charges, one triable by Jury and 
the other by assessors — Duty of Judge. — Where 
a Session Judge tries with jurors an accused 
on two charges, one of which was triable by jury 
and the other by assessors, held that he should 
first record the opinion of the jury as assessors 
regarding the latter charge and not refer the 
whole case to the High Court when he dis- 
agrees with the jury. Rat. Un. Cr. C. 600 = 
Cr. Rg. 19 of 1892. 

(4) — Crim. Pro. Code (1882), s. 298 — Evi- 
dence Act, s. 24 — Retracted confession — Admtsri- 
bility. — Where a retracted confession of an 
accused is tendered in evidence at the trial of 
a case tried by a jury, it is the duty of the 
Judge to determine the question of its admissi- 
bility under s. 298, Crim. Pro. Code, and s. 24, 
Evidence Act. Rat. Un. Cr. C. 730 =Gf. 
Rg. 58 of 1894. 

(5) — Sessions Judge authorised to ask jury 
the grounds for th^r verdict. — The law does 
not prevent a Sessions Judge from asking a jury 
regarding the grounds of their verdict and such 
a course is desirable in the interests of justice. 

1 J.G. 6. 

(6) — “ Court, meaning of — Evidence Act, 

s, 30 . — The word “Court” in s. 80 of the Evi- 
dence Act, means and includes, in a trial by 
jury, both Judge and Jury. 4 C. 483= 3 C.I(.R. 
270, F.B. • - - 


Judge and Jury — continued. 

(7) — Crim. Pro. Code (1898), $s. 300, 302 
and 303 — Trial by jury — Delivery of verdict of 
guilty — Jury being prevented to give out what 
they had to say, after delivery of verdict of 
guilty, impropriety of. — Where, after the deli- 
very of a verdict of guilty, the jury want to say 
something more, it is undesirable to stop the 
jury at such a stage of the proceedings, for it 
may so happen that before the verdict is record* 
ed, the foreman of the jury may make some 
observation in respect of that verdict, which 
may show the presiding judicial officer that the 
jury have not properly understood the case. It 
would, then, be the duty of the Sessions Judge 
not to record the verdict, but to recharge the 
jury so as to lay the case properly before them. 
30 C. 488. 

(8) — Crim. Pro. Code (1698), ss. 297 and 
288 — EvideTtce Act, ss. 27, 30 — Statement by 
co-accused how far evidence against the accused 
— Statement before investigating officer, eviden- 
tiary value of — Direction to Jury. — It is the 
duty of the Judge, not of the jury, to decide 
the point, whether an accused person, while 
making a confession, was or was not in police 
custody, as it is a matter which is necessary to 
be proved in order to enable the confession to be 
admitted in evidence [Crim. Pro Code, s. 298, 
cl. (&)] ; and his omission to state to the jury 
his finding on the point is not a misdirection and 
could not prejudice the accused. Whore an 
accused person makes a confession, the most 
that could be taken into consideration on such 
statement against a co-accused would be, under 
ss. 27 and 30 of the Evidence Act, so much of the 
information as w.as the immediate cause of the 
discovery of some relevant fact against him. 
Where a witness makes a statement to a police 
officer or to an investigating Magistrate, it is no 
evidence against the accused, even if the state- 
ment before the investigating Magistrate be 
made in the presence of the accused; for s. 288 
of the Crim. Pro. Code, docs not apply to the 
case, as it is not one made before a commit ting 
Magistrate holding an enquiry under Cb. XVlil 
of the Code. A direction by the Judge to the 
Jury that such statement is strong evidence 
against the accused is clearly a serious mis- 
direction. 18 H.L.J. 66 = 31 H. 127=3 H.L.T, 
270 = 7 Cf.L.J. 325. 

(9)— Crim. Pro. Code (1882), s. 432 (2)— 
Direction to reconsider the verdict, when can be 
made. — Where the jury appear to be confused 
and to have failed to understand the remark 
of the Judge, he is not acting improperly ill 
telling them to reconsider their veidict. 2 
Weir 514. 

See CONFESSION, 11 Bom. L. B. 332= 

2 Ind. Cas. 517, 1 J.G. 77. 

See Crim. Pro. Code (1898), ss. 269 (3), 
309, 537, 26 M. 598 = 2 Weir 333. 

See CRIM. Pro. Code (1898), ss. 300 to 303, 
306, 307, 2 B. 526 (Note). 

See Grim. Pro. Code (1898), ss. 423 (aK 
867, 2 Weir 499. - 
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Practice and Procedure, i w.R. 

Cr. Letters, 9. 

/ 

See Reference to High Court, 29 C. 
128 = 6 C.W.N. 253. 

Judge of High Court. 

— Crtm. Pro. Code {1882)^ sSe 333^ ooo 
Retirement of Judge after part (rial — New 
Judge appointed — Objections to proceed with the 
case — ^Nolle prosequi. — Where, in a Sessions 
case in the High Court, after evidence had been 
partly gone into, the Judge retired from the 
case under s. 555, and the Chief Justice 
appointed, under cl. 13 of the Charter, another 
Judge, and the counsel for the accused objected 
that the prosecution should not proceed with 
the trial from the point whore it had been left, 
and that the jury empannelled before the 
former Judge had still the seisin of the case, 
held, that the only way to get rid of the many 
difficulties arising in the case is that the 
Advocate-General should enter into a nolle 
prosequi under s. 333, Grim. Pro. Code. 2 
C.W.N. 481. Ci2., 3 L.B.R. 75]. 

Judgment. 

See Crim. Pro. Code (1893), ss. 263, 367, 
369, 370. 

(1) — Conviction by Court of limited jnris^ 
diction— Contents of Judgment.- -Every conviction 
by a Court of limited jurisdiction ought to 
contain a statement of its legal justification 
within itself. Rat. Un. Cr. C. 310 = Cp. Rg. 
62 of 1886. 

(2) — A judgment, under s. 367, Crim. Pro. 
Code, 1882, should state sufficient particulars 
to enable a Court of appeal to know what are 
the findings and how they have been arrived 
at. Rat. Un. Cr. C. 833 = Cp. Rg. 76 of 1895. 

(3) — Crim. Pro. Code (1883), ss. 367,464- 
Ju^ment, form and nature of. — h. judgment, 
in a criminal case, should not be one in the 
nature of a stereotyped judgment which might 
answer any case. But where a judgment, 
Ihough not a long and elaborate one, affords a 
olear indication that the Judge has duly con- 
sidered the evidence, the judgment is a proper 
■one. 1 C.W.N. 169. 

(4) — Crim. Pro. Code (1882), ss. 367, 424— 

Judgment not in accordance with — Validity.— 
The following judgment on appeal by a Sessions 
Judge, — “ it is urged that the evidence is quite 
untrustworthy, and that the decision should be 
reversed. The depositions have been gone 
through and commented upon at great length. 
The Court finds no ground of interference. 
The appeal is dismissed,’* was hold not to be in 
a<x.'ordance with the provisions of ss. 367 and 
424 of the Code ; and the appeal was, therefore, 
directed to be re-heard. 11 C. 449. 13 0. 

no. 8 A.W.N. 280. 15 B. 11.22 0. 241; R., 
19 A. 606 ; Expl. and D., 20 C. 353] . 

(6)— The judgment of a District Magistrate, 
on appeal, in the following terms “I s^ 
coason to distrust the finding of the lower 

136 


Judgment — continued. 

Court. The sentence passed appears however 
' harsh. I reduce the term of imprisonment to 
15 days. The fine and term of imprisonment in 
default will stand.” was . held not to be a 
judgment in accordance with ss. 3G7 and 
424 of the Code. 13 C. 110. [SVe 22 C. 241, 
15 B. 11. 20C. 353, 19 A. 500 and 8 A.W.N. 
280]. 

(Q)— Judgment not to be brief —Compliance 
with provisions of s. 367, Crim. Pro. Code.—.\ 
judgment should not be too brief. It should 
comply with the provisions of s. 367, Grim. Pro. 
Code, so as to render it easy to summarily 
dismiss an appeal from a perusal of the judg- 
ment alone. L.B.R. (1893 — 1900), 626. 

(7) -Crim. Pro. Code, s. 439— Form of 
original aiul appellate judgment.- -Tosay simply 
that a charge is proved by the evidence of 

I witnesses does not satisfy the requirements of 
' s. 429 of the Crim. Pro. Code. Though it is 
i not necessary for an appellate Court, in con- 
! firming a conviction by the lower Court, to sec 
I forth its reasons in full, yet it is desirable that 
1 it should do so when the circumstances of the 
case necessarily required special notice. 8 B 
I H.C. Cr. 101. 

(8) — Judgment of appellate Courts, form and 
contents of— Crim. Pro. Code (1882), ss. 367, 
424.— Where, on an appeal from a conviction 
by a Magistrate having the powers conferred by 
s. 34, Crim. Pro. Code, and sentence of four 
years’ rigorous imprisonment, the .Sessions 
Judge dismissed the appeal in the following 
judgment: — “ I have perused the record and see 
no cause for interference with the finding of the 
District Magistrate. As regards the sentence it 

i is not excessive, but having regard to the great 
I age of the appellant, I will reduce it to three 
I years’ rigorous imprisonment, with three 
months’ solitary confinement,” held, that the 
judgment had complied with the provisions of 
ss. 367 and 424, Crim. Pro. Code. 19 A. 506 
F.B. 

(9) — A judgment of a Criminal Court dismiss- 
ing an appeal without duly considering the 
evidence in the case, is not a judgment in ac- 
cordance with ss. 367, 424 of the Crim. Pro. 
Code. The following judgment was recorded by 
a District Magistrate, in dealing with an appeal 
“ The affray was a faction-fight between mem- 
bers of the two parties into which the society of 
Dhunshi seems to be split up. There is no good 
ground for doubting the justice of the Magis- 
trate's findings that the two appellants took 
part in the affray, and that the party to which 
they belonged were the aggressors. The appeal 
is dismissed, and the conviction and sentence 
arc confirmed.” This was held not to bo a judg- 
ment in accordance with the provisions of ss. 367 
and 424, Crim. Pro. Code. 18 B. 11. (13 0. 
110, F.) [F.,Rat. Un. Cr. C. 772 ; R , 20 C. 363, 

I 6 C.P.L.R, 24 Cr., Rat. Un. Cr. C. 826, Rat. 
Un. Cr. C. 844, Rat. Un. Cr. C. 776 ; O., 1 C. 
W.N. 169]. 

(10) — It cannot be held that, merely because 
the form of a judgment does not exactly comply 
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with all the requirements of s. 367 of the Code, 
1832. it is not a valid judgment. The omis- 
sion in the judgment must be substantial, in 
order to invalidate the judgment. Where a 
Sessions Judge, on appeal, delivered the follow- 
ing judgment* — “The appellants have been 
convicted of breaking into Hari’s house at 
night, dragging Hari’s wife to the fields and 
dishonouring her, though they did not have 
intercourse with her. I have read through the 
evidence, and I think that the Deputy Magis- 
trate was quite right to believe the evidence. 
The sentence of one year’s imprisonment and 
Rs. 50 is not heavy. I dismiss the appeal.” 
Held, that, as the judgment of the Sessions 
Judge showed that he had appreciated the 
points which the prosecution had to establish, 
and that he had clearly in view the point for 
determination, viz., the credibility of the evi- 
dence of the witnesses for the prosecution and 
had expressed an opinion on that point, and as 
there was nothing to show that any other point 
was raised at the hearing of the appeal or sub- 
mitted to him for determination, there was no 
sufficient reason for the High Court to interfere 
as a Court of revision. 20 C. 353. 

(11) — A judgment of a criminal appellate 
Court was in the following form: — “After 
reading the evidence and hearing the counsel 
for the appellants and the Government Pleader 
I am convinced that the Deputy Magistrate 
has decided the case rightly. The appeal is 
dismissed.” Held, that judgment was not in 
accordance with the provisions of ss. 367 and 
424- of the Code. 23 C. 420. [I?., 19 A. 506, 

F.B.] 

{I'D ~ Of the appellate Courts What it should 
contain— Judgment of the first Court, whether 
may be read as supplementing judgment of the 
appellate Court — Joint trial of several accused. 
The judgment of an appellate Court deal- 
ing with the case of several accused who were 
convicted in a joint trial must show on the 
face of it that the cose of each accused has 
been taken into consideration, and should 
state reasons as far as may be necessary to 
show that the appellate Court has devoted 
judicial attention to the case of each accused. 
An appellate judgment must be quite indepen- 
dent and stand by itself. It ought not to be 
read in connection with ot as supplementary 
to the judgment of the Court of first instance. 
12 O.’W.N. 134 = 6 Cr. L.J. 427 = 35 C. 138. 

(13) — Crim, Pro. Code, ss. 367, 421 — Judg- 
ments of appellate Courts — Reasons for 
decision — Sentence passed before completion of 
judgment — Validity — Defect whether curable. 
— An appellate Court, in rejecting an appeal 
under s. 421 ef the Code, is not obliged to 
give a judgment containing the particulars 
enumerated in s. 367 of the Code nor to give 
reasons for its decision. [P., 20 B. 540, 2 
Weir 473 = 25 M. 634, 9 C.W.N. 623, U.B.R. 
1906, 2nd Qr., Crim.. Pro. Code, 49.] Where 
a Magistrate was writing the judgment, while 


Judgment — continued. 

the arguments were going on and pa.ssed sen* 
tence on the accused before the judgment, had* 
been completed, held, that the judgment so 
pronounced was not one in accordance with 
ss. 366 and 367 of the Code. Per Prinsep and- 
Trevelyan. JJ). [D., 23 C. 602.] Held, that* 
the irregularity mentioned above was one con- 
templated by s. 537 of the Code, and that, as it 
had not occasioned any failure of justice, no- 
retrial was necessary. Per Prinsep and- 
O’Kineally, JJ. (Trevelyan, J.. diss^ting) Per 
Trevelyan, J : — The case was more than acase- 
of a mere “ error, omission or irregularity in 
the judgment or proceedings,” as there was 
no judgment in accordance with the law. The* 
case ought, therefore, to be re-tried. 21 C. 121* 

(14) — Crhn, Pro. Code (1882), ss. 366, 367 and 
53? — Sentence pronounced before judgment 
was ready — Irregularity whethei' covered by 
s. 537. — Where a Magistrate. after consideration 
of the arguments addressed to him in a case 
tried by him, reserved judgment, and pronounced 
sentence, apparently after full considera- 
tion, on the day to which the case has been 
adjourned, though he had not written the- 
judgment, held, that the omission of the 
Magistrate to record a judgment before pro- 
nouncing the sentence was an omission or 
irregularity which would be covered by the 
provisions of s. 537, and would not render the- 
trial nugatory. 23 G. 502. 

(15>— Crim. Pro. Code {1882), ss. 367 and- 
424 — Form and contents of judgment — Defec- 
tive judgment of an appellate Court.— A judg- 
ment of a Criminal Appellate Court was in the- 
following terms: — “ After hearing the argu- 
ments of the pleaders for the appellants and 
examining the record, I am of opinion that 
the lower Court had ample grounds for con- 
victing the accused of rioting. I do not 
consider the sentence too severe.” Held that 
the judgment was not one in accordance with 
ss. 867 and 424 of the Code as it did not con- 
tain the point or points for determination nof 
an explicit statement of the reasons for the 
decision on such point or points, and that the 
appeal should, therefore, be re-heard. 22 C. 
241. [R., 19 A. 506, F.B. ; D., 1 C.W.N. 169] . 

(16) — Crim. Pro. Code (1898), s. 367 — Judg- 
ment of appellate Court, deficiency in — Duty 
of Sessions Judge. — It is the duty of the Ses- 
sions Judge disposing of an appeal to record a 
judgment according to law. Any deficiency in 
that judgment could not be made up for, by a 
reference to the judgment of the Magistrate. 

It is his duty to go into the evidence and try 
the appeal in a prdper manner. 7 C.W.N. 30. 

(17) — Crim. Pro. Code (1898), s. 367^— 
Meagre judgment in appeal — Power of High 
Cottr/.— Where the judgment of a Distri^ 
Magistrate acquitting, on appeal, an abused 
person, was so meagre that it was impossible to 
form an opinion as to the merits of the case or 
to say whether there had been a miscarriage- 

ii • 
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of justice or not, the High Court, on the appli- 
cation of the complainant, set aside the order 
of acquittal, and directed the appeal to be re- 
heard. 5G.L.J. 452 = 5 Cp. L.J. 349. 


(IS)— Crim. Pfo. Code {1898), s. 421— Re- 
jection of appeal — Judgment . — In rejecting an 
appeal under s. 421, Crim. Pro. Code, the 
appellate Court is not bound- to write a judg- 
ment. 20 B. 540. [F., 2 Weir 473 = 25 M. 

584 ; i?., U.B.R. 1900. 2nd Qr., Crim. Pro. 
Code, 49 = 4 Cr. L.J. 284]. 


(19) — Crim- Pro. Coile (1882), s. 421 — Sum- 
marily rejecting an appeal — Recording of rea- 
sons , — When a Court acts under the lirst para- 
graph of s. 421, Crim. Pro, Code, and rejects 
an appeal summarily, it is admissible for the 
Court to state shortly in its order the reason or 
reasons which influenced it in coming to the 
conclusion that there is no sulTicient ground 
for interfering in the case. 17 A. 241, F.B. 
[F.,2 Weir 473 = 25 M. 534. U.B.R. 1906, 
2nd Qr., Crim. Pro. Code, 49 = 4 Cr. L.J. 
284 ; i?., 19 A. 506, F.B., 3 A. L.J. C93 = A.W. 
N. 1906, 303 = 3 Cr. L.J. 373]. 


{'20)—Cri7n. Pro. Code {1872), ss. 227, 464— 
Reasons for cojwictions, statement of — Summary 
trial . — Generally speaking, the judgment of a 
Magistrate must, under s. 4G4, Crim. Pro. 
Code, contain the finding and the reasons for 
the finding, whatever the nature of the finding 
may be. The first part of s. 227 discharges 
a Magistrate, in the c.ase of summary trial, 
from the necessity of recording the reasons for 
his finding in general, but cl. ih) requires him 
to enter a brief statement of those reasons in 
the case of a conviction. 6 G.L.R. 273. 


(21)— Crim. Pro. Code (1882), ss. 367, 424 — 
Appellate judgment — Magistrate-^ Clerk . — A 
^lagistratc should always write his judgment 
himself and cannot get it written by a clerk. 

Rat. Un. Gp. G. 545 = Cp. Rg. 19 of 1891. 


(22) — Crim. Pro. Code {1898), s. 263 {h)— 

Summary trial — Statement of reasons for con- 
viction . — Under s. 263 (^i). Magistrate in 
recording his reasons for the conviction, should 
state them so that the High Court on 
revision may judge whether there were suffi- 
cient materials before him to support the con- 
viction. Where a Magistrate’s “ brief state- 
ment of the reasons for the conviction ” was 
simply,— “ the witnesses called by the com- 
plainant support the complainant ; the witnesses 
(for the accused) do not .say that the accused 
has not committed the offence ; ” held, that it 
Was not a sufficient compliance with the pro- 
visions of s. 263 (/t). 18B. 97. [P., Rat. Un. 
Cr, C. 778, 1 L.B.R. 95. 1 L.B R. 208. 

3 L.B.R. 3 = 2 Cr. L.J. 375 ; P., 21 A. 189, 2 
S.L.R. 3 Cr.] 

(23) — The proceedings of a Magistrate in a 
summary trial, must show the reason for con- 
victing the accu.sed, so that the High Court, 
on revision, may judge, whether there are 
sufficient materials in support of the conviction. 


Judgment — continued. 


(24 ) — Judgment of High Court, when could 
be altered . — A judgment of High Court is not 
complete until it is sealed. Till then it may 
be altered by the Judge concerned without the 
necessity of having recourse to any formal pro- 
cedure b}' wav of review of judgment. 21 A. 
177. fP.. 27A. 92 = A.W.N. 1904. 195; D., 
lOC.L.J. 80]. 


(25 ) — Note to a judgment, propriety of . — It 
is a most unwarrantable proceeding on the part 
of the Judge to add a note to his judgment, by 
which he tries to throw doubts on the oonclu- 
sion at which ho bad arrived on the evidence. 
Per Stuart. C.J. 2 A. 33. 


(26) — Crim. Pro. Code (1872), ss. 275, 276. 
464— Copy of judgment . — To comply with the 
provisions of s. 275 of the Crim. Pro. Code, it 
is enough to file along with the appeal a copy 
in the prisoner’s owu language given to him 
under s. 464 as amended by Act XI of 1874. 
.4 person desiring to got a copy of the judg- 
ment in the language of the Court, may do so 
as a proceeding under s. 276 of the Code (s. 25 
of Act XI of 1871). Rat. Un. Cr. C. 82. 


(27 ) — Hearing of case by one Magistrate — 
Judgment by successor — Validity . — A Magis- 
trate. after having heard all the evidence in a 
case, cannot postpone it for judgment by bis 
successor in office, on the same materials ; but 
must pass the judgment liiinself. Rat, Un. Cr. 
C. 124. 


(23) — Tf before a finding is recorded, the 
presiding officer of a Court is removed, his 
successor cannoc pass a judgment upon a con- 
sideration of the evidence recorded by him. 4 

M.H.C. App. 42. 


(•29) — Crim. Pro. Code (1882), s. 367 — Sig- 
7iature to judgment, johen to be appended . — The 
signature to a judgment should be appended at 
the time of pronouncing it in open Court. Rat, 
Un. Cr. C. 429. 


(30) — Crim. Pro. Code (1882), s. 257 — Judg- 
ment of Sessions Court, how to be treated by 
subordinate Magistrates . — A Magistrate being 
subordinate to a Sessions Court must treat its 
judgments with re.spoct and be guided by them 
on such matters of procedure as arise on s. 257 
of the Crim. Pro. Code. Rat. Un. Cr. G. 854 
= Cr. Rg. 20 of 1896. 


(31) — Oi'iin, Pro. Code (1882), s. 370 — Inter- 
pretation of the sectitm . — The meaning of s. 370 
is that, where the offence is sufficiently grave to 
involve a fine of Rs. 200 or imprisonment as 
the substantive sentence, the Magistrate is 
bound to record his reasons so as to enable the 
party to bring the matter up to the High Court. 
But in petty cases which can bo mot by a fine 
of a few rupees, the decision ought to be recorded 
shortly. 14 G. 174. 


(32 ) — Magistrate embodying in his judgtneyit 
matters not proved by evidence . — A ^^agistrate 


b^ji^gittA>t>iVe6cribcd matters, which 


SO.W.N. 281. W his' oyp observation. In doing so, 


2151 


THE ALL INDIA DIGEST. 


2152 


Judgment — continued. 

he had embodied in his judgment matters 
-which, if relevant, should have been deposed 
by him on oath in the witness box. HeUiy 
that the accused were entitled to have nothing 
stated against them in the judgment which 

not stated on oath in their presence, and 
which they had no opportunity of testing by 
cross-examination ; held also, that the Magis* 
trate could not give evidence before himself, 
inasmuch as he was the sole judge both of law 
andfact. 20 C. 857. [F-, 6 M.L.J. 143 = 19 

M. 263 = 2 Weir 725] . 

(33) _Cnjn. Pro. Code {189S), ss. 366, 367— 
Delivery of judgment some days after convictim 
and sentence of ptisoner, effect o/.— Nyhere the 
iudgment in a criminal case was written and 
delivered some days after the prisoners were 
convicted and sentenced, held, that was a 
violation of iho provisions of ss. 366, 367, Cnnu 
Pro. Code, and amounted to a defect 
vitiated the conviction and sentence. 27 M. 
237 = 2 Weir 240. 

(34) _5e5sioHS Judge's interference with 
Magistrate's orders— Becord of reasons. Scs* 
sions Judges ought to record their grounds for 
confirming, reversing, or modifying sentences 
or orders of Magistrates in cases of appeal, o 

M.H.C. App. 12. 

^ 2 , 5 )— Findings— Heads of charge— Offences 
committed in one continuous tra7tsaciio7i—Sen- 
^^ce.—To enter up findings on every head of 
charge is not only not illegal, but is the most 
convenient course. Where the acls constitut- 
ing an offence are founded on one single con- 
tinuous transaction, sentence should only be 
passed for the principal offence. 6 M-H.C. App. 
47. 

(35) — Delay in delivering— Crim. Pro. Code 
{]872), s. 464.— Delay in pronouncing judg- 
ment is not only unjust to the accused in that 
it prevents him from appealing at once against 
his sentence, but also opposed to the principles 
of law. 8 C.P.Ii.R. Cr. 24. 

(37)— Grim. Pro. Code {18S2), s. 263— Sum- 
mary trial-Fomi of judgment.— In a 
honestly receiving stolen property which had 
been summarily tried, the Magistrate recorder 

‘ ‘ There seems no doubt whatever of the truth 

of the case for prosecution.” Held, that this 
did not satisfy the requirements of s. 263, 
Grim. Pro. Code, viz., that in case of conviction 
the Magistrate must give a brief statement of 
his reasons therefor. A.W.N. 1883, 114. [H., 
A.W.N. 1885, 213, A.W.N. 1886, 181, 21 A. 

189]. 

( 33 ) Criminal case— Judgment in one case 

based on evidence in another — Legality. — Whwe 
a Sessions Judge tried charges of rioting by 
two parties, one after the other, but obtained 
the opinion of the assessors and delivered judg- 
ment in both cases together, basing the judgment 
in one case on evidence taken in the other, fuld 
that the pro<^ure was irregular and that there 
ehonld be a re-trial. A.W.H. 1885, 28. 

9 A . 609] . 
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{2,9)— Criminal case—Jiidgment based on 
state 77 ients, not evidence. — Where a Judge, 
during the trial and in the earlier part of his 
judgment, had expressed the opinion that the 
accused had committed adultery and then 
changed his opinion on the basis of a horoscope 
produced after the trial by the father of the girl 
representing her age to be 13 and held that the 
accused had committed rape, heldth^t the pro- 
cedure was extremely irregular. A.W.N. 1888i 
31. 

(40) — Crim. Pro. Code {1872), s. 464- Alter- 
ation not allowed after jtidgvtent has been signed. 
— When a judgment has been signed by^ a 
Magistrate, it cannot be altered by him 
according to s. 464 of the Grim. Pro. Code. 
But on finding that he has passed an illegal 
sentence, a Magistrate may, if the prisoner is 
suffering prejudice, direct the jailor to su^end 
execution and merely keep the prisoner in deten- 
tion, which should, in no case, be allowed to 
exceed the term of imprisonment awarded, 
while the case is referred to the High Court. 
Rat. Un. Cr. C. 137 = Cr. Rg. 29—8—1878. 

(41) — Judgment foUoiving verdict of jury 
Judg 77 ient of acquittal. — A judgment passed by a 
Sessions Judge following the verdict of the 
jury, acquitting the accused, is a judgment or 
acquittal for purposes cf an appeal by the 
Government- 2 C. 273. 

(42) — Gi'im. Pro. Code {1882), ss. 267, 427 

Defective appellate judgynent. — Where the case 
against each of the appellants was. in 
respects, distinct and different, held, that the 
Judge should have placed something on the 
record to show that he had considered th^ 
separately. A.W.N. 1886. 289. A.W.N. 

1883, 280, 19 A. 906 = A.W.N. 1897, 142j. 

(43) — Grim. Pro. Code (Act X of 1882),^. 367, 
424 — Judg 77 ient in appeal. — Where a Ihstnot 
Magistrate dismissed a criminal appeal in the 
following terms : — “ Read proceedings. I see 
no reason for interfering with the dwision or 
sentence,” held that this was not a jud^OTt 
within the meaning of the Crim. 

A.W.N. 1888, 280. (11 C. 449, 13 C. Hp* 6 
A.W.N. 177, 289. P.) [P., 19 A. 506 = A.W. 

N. 1895, 1421 . 

{44)—Crim.Pro. Code {ActXofia82), s.l95— 
Appeal from order-Judgrrtenl of appellate CourU 
— Where a Sessions Judge disposed of an a^li<^ 
tioD to revoke the sanction granted by « Magis- 
trate, in the words “ I decline to interfere on 
revision,” held that this order did not IMI 
the requirements of the law and th^the 
should have stated his reasons. A.W.II. losw* 

60 . 

( 46 )— Crim. Pro. Code {Act X of 18^), ss. 366, 

367, 537— Order of acquittal— Sessuyns case-- 
Form.— An order of acquitUl in a S^mns 
Court must be in the form of a judginero, ^ 
the order must be to set the prisoner at liberty. 
Otherwise the order of acquittal is 
tivc. A defect in this particulM is not 
hy 8. 637 of the Crim. Pro. Code. 

1882, 187. 
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(46) — Appellate Court — Local enquiry ^Jxidg - 
vieiit. — Where an appellate Judge makes a local 
enquiry which probably influenced his decision, 
the nature of such enquiry and its result must 
be set forth in his judgment. A. W.N. 1896, 73- 

(47) — Crim. Pro. Code {1882), ss. 369, 63 ? — 
Addition to judgment after signature. — It 
would depend upon the circumstances of each 
case whether an alteration made in the judg- 
ment after it had been signed was something 
more than an irregularity. But the mere fact 
of an addition being made to a judgment where 
such addition does not materially prejudice the 
accused and has not occasioned a failure of 
justice, does not vitiate the judgment and justify 
an order fora re-tiial. A. W.N. 1898. 11. 

(48) — Jiulgmcnt passed on evidence recorded 
by pvedecessor . — A Sessions Judge is not com- 
petent, even with the consent of the accused, 
to pass a judgment on evidence wholly recorded 
by his predecessor. 1 P.R. 1890 Cr. (3 M. 
112 aud 22 W.R. 59 Cr., F.). 

(49) — Death of Magistrate hearing — Convic- 
tion by successor — (JniiAstou to inform the 
accused of the right to re-hear tvitnesses not a 
fatal defect. --Whore a Magistrate, who heard 
a case and wrote notes of his judgment and of 
the punishment to bo awarded, died before 
recording judgment, and bis successor convicted 
the accused and sentenced them to the punish- 
ment proposed by bis predecessor without inform- 
ing them of their right under the proviso, held, 
that, as the accused were not prejudiced by the 
omission, the irregularity was cured bys. 537, 
Crim. Pro. Code. 6 P R. 1884 Cr. 

(50) — Defective judgment of appellate Court 

Crivu Pro. Code {1883), ss. 367 and 134 . — An 
appellate Court’s judgment which ran as follows, 
“1 have gone through the case, but see no grounds 
to interfere. The witnesses for the defence would 
not support tho accused, and after the evidence 
of two was taken, the rest were withdrawn by 
the barrister for the accused. " Held that the 
judgment did not comply with tho requisites 
ofss. 3G7 and 424, Crim. Pro. Code. 1882. 31 

P.R. 1884 Cr. 

(51) — Conviction on evidence recorded by a 
predecessor — Right of accused to have the witness- 
es recalled. — Where there has been a demand 
by the accused to re*hear evidence under the 
proviso to 8. 350, Crim. Pro. Code, 1898, a refusal 
by the Magistrate to do so amounts to dis- 
obedience of an express provision as to the 
mode of trial, which is not a mere irregularity 
curable by s. 637, Crim. Pro. Code. But » mere 
omission to enquire from the accused whether 
he wished to exercise the right reserved ^ 
proviso (a) to s . 350, is curable by s. 637 . 3 P.R. 
1903 Cr. (C P.R. 1884, 25 M. 61. 25 C. 863, R ) 

(59) — Judgment of appellate Court, defect in 
— Power of Chief Court revision — Crirn.Pro. 
Code (1872), s. 464. — Per Boulnois and Ltndsay, 
JJ-, (Campbell, J., dissenlir ^). — The Chief 
Court' is competent on the revision side, to set 
Aside a defective judgment of an appellate 


Judgment — continued. 

Court and return the case to the appellate 
Court. But tho order of tho I^Iagistrate who 
tried the case in the first instance cannot bo 
disturbed except for tho reasons given in s. 283, 
Crim. Pro. Code, 1S72. /Vr Campbell, J ; — The 
Chief Court cannot set aside a defective judg- 
ment, but, assuming that it has power, it could 
also set aside the judgment appealed from and 
pass such orders us it thought fit. 6 P.R. 
1876 Cr. 

(53) — Judgment pronounced after transfer to 
another district. — Certain accused were tried 
and convicted, but no judgment was pronounced, 
nor was .any future dale fixed for it. Tho Judge 
who tried the case was subsequently transferred 
and then he wrote the judgment sentencing 
two of the accused to death and one to transport- 
ation for life. On a reference to tho High 
Court for confirmation of the death sentence 
and an appeal from the third accused, Iwld, 
that the judgment, finding and sentence were 
pronounced and passed without jurisdiction. 

20 P.R. 1879 Cr. 

(54) — Comments on conduct and evidence of 
police officers ~ Sessions Judges. — In a judg- 
ment in a Sessions trial, the evidence and 
conduct of police officers concerned should be 
scrutinised and commented on in the same 
degree as tho.se of other material witnesses, 
and no further. 23 W.R. Cr. 65. [R*. Rat, 
Un. Cr. C. 786j. 

(55) — Criminal cases —liecord sent to appel- 
late Court — Crim. Pro. Code {1863), s. 367, 
para 5, proviso — Record of heads of charge-^ 
Judgment in trial by jury.— In trials by jury 
“heads” of the Judge’s “charge” are to 
include such statement on tho part of tho Ses- 
sions Judge as will enable the appellate Court 
to decide whether the evidence has been pro- 
perly laid before the jury, or whether there has 
been any misdirection in the charge. 23 W.R. 
Cr. 32. 

(56) — Criminal cases —Necessity of fitidings 
on each charge — Crimhuxl Court — Sessions 
Judge. — A Sessions Judge should record his 
findings, whether of conviction or acquittal, on 
all the charges under which tho prisoners are 
committed for trial. 13 W.R. Cr. 50. 

( 57 ) — Necessity for written judgment before 
pronouncing decision — See 14 A. 242. 

5rcAPPE\L. Hat. Un. Cr. C, 826, 6 Bom, 
L.B. 704. 27 M. 510=1 Weir 787. 

See ASSESSOKS. 6 B.H.C. Cr. 55. 

See Court Fees, R4at. Un. Cr. C. 864 =Cr, 
Rg. Oof 1898. 

—In the alternative— CRIM. PRO. CODE 
(1893). ss. 236, 367. 7 N.W.P. 137. 

— Validity of — Written by a Magistrate after 
his transfer— CRIM. PRO. CODE (1898), 
s. 12, 15 C.P.L.R. Cr. 15, 

— Liability to whipping — Grounds of liability 
to be stated both in charge and judgment— 
See Crim. Pro, Code (1898), s. 221, 6 M. 168. 
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See Grim. Pro. Code (1898), ss. 362, 370, 
31 C. 983 = 8 C.W.N. 839. 

SeeCRiM. PRO. Code (1899). ss. 367 and 424, 
37 C. 194= 11 C.L.J. 410. 

See Grim. Pro. Code (1898), s. 421, 32 C. 
178. 

See Grim. Pro. Code (1898), s. 435, 80 
P.L.R. 1904. 

See Grim. Pro. Code (1898), s. 537, 2 Weir 
711. 

CRimNAL TRESPASS, 7 C.L.J. 238 = 7 
Cr. L.J. 312. 

See DISCHARGE OF ACCUSED, 31 M. 543. 

See Evidence, 23 C. 610. 

— Power of expunging objectionable portions 
from a judgment — See High COURT, JURIS- 
DICTION OF, 2 Weir 531. 

See JOINT Trial, 4 N.L.R. 71 = 8 Cr. L.J. 

11 . 

See Letters Patent, 1865 (Mad.), cl. 15, 
4 Ind. Cas. 871 Cr. 

See Murder, 2 Ind. Cas. 622=8 P.W.R. 
1909 Cr. 

— Omission to specify offence in — See PENAL 
Code, s. 225, 5 L.B.R. 21 = 2 Ind. Cas. 619. 

See PLEADER, 6 Bom. L R. 540. 

— Duty of appellate Court to write judgment 
—See Practice and Procedure, 2 Weir 
473. 

Review, 7 A. 672. 

See Summary Trial, 6M. 396 = 2 Weir 328, 
Rat. Un. Cr. C. 725, 2 S.Ij.R. 3 Cr, 

Jodiciai CommiBsioaer. 

—•Potutn" of — False evidence — Crini. Pro. 
Code {Act XXV oflSSI), s. 172 . — A Judicial 
Commissioner cannot, under s. 172 of the Code 
of Criminal Procedure, 1861, commit a witness 
for a false deposition given before the Assistant 
Commissioner. 3 B.L.R. A. Cr. 36 = 12 W.R. 
€r. 31. [R., 12 W.R. Cr. 69] . 

Judicial Commissioner of Mysore. 

— European British subjects— Jurisdiction of 
Judicial Commissioner of Mysore — Justice of 
the peace. — The Judicial Commissioner of 
Mysore has no jurisdiction, either as a High 
Court or as a Sessions Court, over European 
British subjects, being Christians, when the 
commitment to his Court is made by a justice 
of the peace, 5 M. 33 = 1 Weir 7. 

Judicial Determination. 

— ** Judicial determination '' meaning of . — 
Judicial determination ” of a complaint does 
not necessarily mean the trial of the persons 
against whom the complaint is made, but the 
final disposal of the -matter of the complaint by 
the officer Holding the enquiry, upon evidence 
produced before him. 5 G.W.N. 254i 


Judicial Enquiry. 

— Enquiry by District Magistrate into a crinne 
alleged to be about to be committed — Enquiry, 
even if official, certainly not judicial — Result and 
value of the enquiry — Statement by a boy, value 
of. — When the Magistrate of a District received 
information which be apparently believed and 
which, if true, showed that a grave crime was 
being or was about to be committed, which, if 
successful, would result in a great wrong in 
respect to properties in his district, and when 
the said Magistrate caused some enquiries to 
I be made and took such steps as seemed to him 
necessary, in the emergency, for the prevention 
of the crime : Held, that those enquiries, if 
they could be called official in any sense, were 
certainly not judicial. The enquiries were 
j secret, no notice was given to anybody, on 
behalf of the person principally interested, and 
there was nobody to check the mode in which 
the alleged statements were elicited, nobody to 
test the statements by cros,s-examinatioD, 
nobody to watch the accuracy with which they 
were recorded, and, consequently, no weight 
can properly be given to the proceedings at, or 
the result of, such enquiries. When reliance is 
sought to be placed upon an alleged statement 
made by a boy, it must be proved that the 
language used was bis own and not put in 
his mouth by the person conducting the exa- 
mination, as nothing could be easier than to 
extract by the latter process almost any state- 
ment from a frightened child, who .suddenly 
finds himself alone in the custody of strangers, 
and some of them officials. 4 C.L.J. 181 = 8 
Bom. L.R. 705 = 1 M.L.T. 301 = 4 Cr. L.J. 334, 
P.C. 

S^ Court, 12 b, 36. 

See CRL\r. Pro. Code (1898), ss. 200 and 
202, IIC.W.N. 170. 

Judicial Notice. 

— Justice of the Peace — Case sent up to High 
Court. — Where R, has tried a case and sent it 
up to the High Court, but it did not appear 
whether he had done so in his capacity of 
Magistrate or Justice of the Peace, held 
the High Court was bound to take judicial 
notice that R. was a Justice of the Peace for 
Bengal. 1 B.L.R. 0. Cr. = 15 W.R. Cr. 71, note. 
[R.. 16 W.R. Cr. 21, 17 W.R. Cr. 36. 19 A. 
390,P.B., ISW.R.Ct. 69; D.,13 W.R. Cr.40]. 

See Evidence Act, s. 67, 22 B. 54. 

Judicial Officers, Liability of. 

See ACT XVm OF 1850. 

(1) — Liability of Municipal Commissiotief 
silting as Magistrate under Ben. Act 111 of 
1864. — A Municipal Commissionec invested 
with the powers of a Magistrate und er Beifg al 
Act HI of 1864 is protected by Act XVlXI of 
1850 in respect of every act done by him in 
such capacity judicially. 13 W.R. MO* 

{^—Judicial Act — Right of suit — Liability 
of Magistrate — Ben.” Act VI of 1868, 3eh. K. 

— The removal by a Magistrate of an obstruc- 
tion in the exercise of the powers conferred upon 
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■him by Sch. K, cl. 1, of Bengal Act VI of 1868 
is not a judicial act ; and the Magistrate is, 
therefore, not protected by Act XVIII of 1850 
from a suit in the Civil Court to try the 
question of the right of the person against 
whom the order was made to create the 
obstruction and for damages. 14 B.L.R. 254 = 
21 W.R. 391. 

(8) — Protection xohileexercishig judicial fxtnc- 
tions^St.21, Geo. Ill, c. 70, s. 24— Trespass, 
action of. — The St. 21, Geo. HI. c. 70. s. 24 
protfecting^ Provincial Magistrates in India 
irom actions for any wrong or injury' done by 
them in the exercise of their judicial offtces, 
does not confer unlimited protection, but 
places them on the same footing as that of 
'English Courts of a similar jurisdiction, and 
only gives them an exemption from liability 
when acting bona fide in cases in which they 
have mistakenly acted without jurisdiction. 
Trespass will not lie against a Judge for acting 
Judicially, but without jurisdiction, unless he 
knew, or had the means of knowing, of the 
defect of jurisdiction, and it lies upon the 
plaintiff in every such case to prove that fact. 
2 M.I.A. 293. [F., 12 A. 115 ; D., 9 C. 341, P.C.; 
J2.. 2 M.H.C. 396. 6 M.H.C. 423J. 

(4) — Order made by Political Agent in his 
executive capacity. — In a suit brought in the 
High Court, Bombay, by the Hindu inhabitants 
of Mahalingporo, a village in the territories of 
the Chief of Modhool, against the Political 
Agent at the Court of Modhool, for damages 
for injury done to them by certain orders made 
by him which , affected. their caste, the plaint 
stated that t'iie defendant, at the time the 
orders were made, exercised exclusive civil 
jurisdiction throughout the tcrrilori^ of the 
Chief of Modhool, and that the Court of the 
defendant was a Court subject to the superin- 
tendehce of the High Court at Bombay ; and 
that the orders complained of were made by 
him as Political Agent and in his executive 
capacity. Held that there was no cause of 
action, whether the acts wore done by the 
defendant as Political Agent or in his judicial 
and magisterial capacity. 7 B.L.R. 452, note. 

(6) — Illegal arrest when acting bona fide — 
Liability of public officer. — Where the defen- 
dant, the commanding officer of a regiment, bad 
unlawfully caused the plaintiff, a contractor, to 
be arrested and kept in confinement on the 
reasonable suspicion of fraud entertained against 
him, believing himself to be lawfully possess^ 
of the authority to do so, and did not act in 
malice or conscious violation of the law, nor 
for the furtherance of any unlawful purpose, 
but failed to establish the fraud imputed, held 
that:the plaintiff was, under the circi^O^stances, 
entitled to substantial damages. 3 AgrA 409. 

See Grim, Pro. Code (1898), ss. 2O2. 204, 
242. 244 and 439, 1 P.W.R 1908 Or, ^4 P.R. 
1908 Cr. =86 P.L.R. 1908 = 7 Cr. L.J. 2D2. 

—Exemption of judicial officers from giving 
«vidence — See EVIDENCE ACT, 8. 121, 2 Weir 
777 = C M.H.C. App. 42. 


Judicial Ofifeers, Liability of, Act- 
See Act XVIII of 1850. 

Judicial OfiBcers’ Protection Act. 

See ACT XVIII OF 1850. 

Judicial Procedure. 

(1) — Object of. — The end and use of judicial 
procedure being to apply the law correctly to a 
correct presentment of facts, and it being im- 
possible for right to be vindicated, or for the 
proper relief to be obtained, in a Court of justice, 
without a fair bearing being given to both sides, 
it is not easy to exaggerate the importance of 
those provisions which, intelligently enforced, 
secure that the defence shall know what has to 
be met and shall have proper opportunity for so 
doing L.B.R. (1893—1900), 258. 

(2) — A Magistrate, who fails to act reasonably, 
carefully, and circumspectly, cannot be said to 
have “in good faith believed himself to have 
jurisdiction,” within the meaning of Act XVIII 
of 1850 ; and consequently he cannot claim 
the protection of that Act in an action brought 
against him in a Civil Court, 3 B.U.C. Ap. 1. 

Judicial Proceedings. 

(1) — Manner of proof of judicial proceeding . — 
Where the charge is a false dfpo.sitiou iu a judi- 
cial proceeding, the deposition and the proceed- 
ing. being written records, should be proved by 
production of such records and not by parol evi- 
dence. 8 B.H.C. Cr. 37. 

(2) ~ Criin. Pro. Code (Act XXV of 286J), 
ss. dlS, 404 — Judicial proceeding — Procedure.— 
A proceeding under s. 318 of the Crim. Pro. 
Code, is a judicial proceeding within the mean- 
ing of 8. 404. The Magistrate, in such a 
proceeding, has to enquire who is in actual 
possession, not who is entitled to legal posses- 
sion. 4 B.H.C. A.C. 153. 

(3) — Crim. Pro. Code {1872), Ch. XLI— 
Proceedings under the chapter,, nature of . — Pro- 
ceedings under Ch. XLI of the Colo of 1872 
(Ch. XXXVI of the Code of 1898) are judi- 
cial in their nature, and must not be conducted 
as if they were merely ministerial matters. 
The notes of evidence, therefore, must not be 
inadequate and vague, and the order recorded 
must be based on distinct findings of fact. 

5 A. 224. [R., 23 B. 60]. 

(4) — Crim. Pro. Code {Act XXV of 1862), 
Ch. XX — Magistrate' s ord^ — Judicial proceed- 
ixuj . — A Magistrate's order made under Ch. 
XX of the Crim. Pro. Code is a judicial proceed- 
ing. Rat. Un. Cr. C. 59, F.B. 4 B.H.C.R.C. 

0. 120, overruled.) 

(5) — Crim. Pro. Code {1872), ss. 518, 519, 
527 — Order under s.5l8, by a first class Magis- 
trate — Poxoer of District Magistrate to refer to 
High Court.-Au order passed by a first class 
Magistrate under s. 618 of Crtm. Pro. Code 
being, under s. 620 of the Code, not a judicial 
proceeding, the District M.agiatrato cannot 
refer it to the High Court, but he is at liberty 
to deal with it in his executive capacity. Tho 
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mere fact that the District Magistrate has to 
exercise his discretion carefully and make due 
enquiry does not make the function in any 
way judicial. Rat. Un. Cr. C. 129. 

— Proceedings under s. 8, Act V of 1876, if 
judicial proceedings — See ACT V OF 1876, s. 8, 
14 B. 381. 

See ACT V OF 1876, s. 8, Rat. Un. Cr. C- 
494. 

— Enouirv under Legal Practitioners’ Act if 
act' XVIII OF 1379, 6 M. 252 = 1 Weir 

lie. 

See act II OF 1886, s. 25, 44 P.R. 1905 Cr. 
= 187 P.L-R. 1905 = 3 Cr. L.J. 128. 

See CANTONMEisT CODE (1899), s. 283, 9 
P.R. 1909 Cr. 

See Contempt of Court, 16 P.R. 1897 
Cr. 

See Crim. Pro. Code (1S98), ss. 4, 476, 28 
A. 89 = A.W.N. 1905, 195 = 2 A. L.J. 717 = 2' 
Cr. L.J. 454. 

See Crim. Pro. Code (1898), ss. 96, 105, 
165, 13 C. W.N. 453 = 9 C L.J. 298 = 36 C. 433 = 

5 M.L.T. 367. 

Sec Crim. Pro. Code (1898), ss. 144, 435 
and 476, 19 M. 18 = 2 Weir 591. 

See Crim. Pro. Code (1398), s. 195, 9 C.W. 
N. 127. 

See Grim. Pro. Code (1898), ss. 426, 439 
(1 to 4), 440, 523, 2 A. 276. 

See Crim. Pro. Code (1898), s. 476, 34 C. 
42 = 11 C.W.N. 125 = 4 Cr.L.J. 460. 

See Crim. Pro. Code (1898), ss. 476, 192, 

202, 13 C.W.N. 122 = 36 C. 72 = 1 Ind. Cas. 

203. 

See Crim. Pro- Code (1898), s. 487, 16 C. 
121, le C. 766, F.B. 

See False evidence, 14 C.W.N. 132, 2 
M.H.C. 43, 4N.W.P. 6. 

See Joint Trial, A.W.N. 1835, 29. 

— When come to an end — See PENAL CODE, 
s. 228, 1 Weir 214. 

See Sanction to prosecute, 2 C.L.J. 
619 = 10 C.W.N. 222 = 3 Cr.L.J. 112, 27 C. 
452 = 4 C.W.N. 594. 

See Security for good behaviour. 10 
P.R. 1899 Cr. 

Judicial Superintendent of Railways. 

See HIGH Court, Jurisdiction of, 9 B. 
288, F.B. 

Julkar. 

See Fishery. 

See DISPUTE AS TO POSSESSION OF 
IMMOVEABLE PROPERTY, 6 C.W.N. 161. 

See Security to keep the peace, 6 
C.L.J. 697 = 6 Cr. L.J. 398 = 36 C. 117 = 12 C. 
W.N. 487. 


Jiirisdiction of British Courts. 

— Pro. Code (1872), s. 6? — Dacnity 
committed in Native State — Retention o/ pro- 
pertij in British tei'ritory — Jurisdiction of 
British Courts. — Where the accused formed 
part of a gang which committed dacoity in 
Velanpor in Baroda territory, but a portion of 
the stolen property was found concealed by the 
accused in British territory, held, that a convic- 
tion for dacoity by a British Court could not be 
sustained, as that was a substantive offence 
completed as soon as perpetrated, although, 
had that place been in British territory, the 
subsequent acts in process of taking away the 
property might, in the legal sense, as they 
would have the same legal character, have 
coalesced with the first and principal one so as 
to give jurisdiction under s. 67. Held, further, 
that the accused could be properly convicted of 
retaining stolen property known to have been 
obtained by dacoity, the retaining having taken 
place in British territory. 1 B. 50. [R-, 6 C. 
307, 5 B. 338j . 

See Jurisdiction of Criminal Courts, 
16 B. 178, 19 B. 741. 

Jurisdiction of Civil Courts- 

(1) — Enquiry into public right per so — Crim. 
Pro. Code (1861), ss. 318 and 319.— k Civil 
Court has no jurisdiction to enquire into a pub- 
lic right per se. As ancillary to an enquiry 
whether a person has been injured in his private 
capacity, it may enter upon such an enquiry, 
but not abstractedly and otherwise than col- 
laterally to a suit arising out of a private 
injury. 12 WR. 199 = 3 B L R. A.C. 308. 3 
B.L.R. Ap. 43 = 11 W.R. 434. iAppr.,lbC. 
460, F.B., 7 B.L.R. 184, 1 A. 249 ; D., 14 W. 
R. 163, 6 C. 291, 12 W.R. 275, 14 C. GOJ- 

(2) — S- 308, Crim. Pro. Code, scope of— 
Control over joint family house— “Magistrate, 
jurisdictionof.—S.ZOQ, Crim.Pro.Code, refers to 
nuisances in a thoroughfare or public place, and 
has nothing to do with the interior of private 
houses, and, therefore, does not bar the juris- 
diction o^ the Civil Courts in a suit brought to 
set aside an order of a Deputy Magistrate res- 
tricting some of the owners and occupiers of a 
house fiy>m the free use of their own portion of 
joint property. 8 W.R. 239. (2 W.R. Mis. 30, 
F.). 

(3) — Order by Magistrate under s. 521 of the 
Crim. Pro. Code, 1872- Competency of Ciy%l 
Court to set aside - — A Civil Court is in- 
competent to set aside an order by a Magistrate, 
under s. 621 of the Grim. Pro. Code, 1®"^* 
declaring a right of way over property, on fiw 
ground of its having been made without juris- 
diction. 6C. 291 = 7 C.L.R. 438. 

(A) - Magistrate's order under s. 30S, 

Pro. Code, 1861^ Opening of road — Jurisdte- 
tion of Civil Courts to interfere with order- A 
Civil Court is not competent to declare a road, 
which has been opened by the order of a 
trate. to be no public thoroughfare, 
direct that it be closed by the assistance of the 
officers of the Court. 11 W.R. 434 = 8 B.L.R- 
Ap. 48. 
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Jurisdiction of Civil Courts — coutinued. 

(5) — The Civil Courts have jurisdiction to set 
aside an order by a Deputy Magistrate to opeu 
a road over lands. 1 W.R. 277. (S.D.A. 1853, 
929 and S.D.A. 1858, 48, i?.). 

(6) — Order of Magistrate interfering with 
p}'ivate paths — Civil suit. — When a Magistrate 
interferes with private paths, his acts, being 
beyond the scope of his jurisdiction, may be 
set aside by a civil suit. 1 W.R. 324. iD.t 7 
W.R. 95 ; R., 6 C. 291, 15 C. 460. F.B., 6 \V. 
R. 30] . 

(7j — Order for removing an encroachment not 
dealt with as local nuisance— Crim. Fro. Code 
(1861), Chs. XX, XXII— Penal Code, s. 431.— 
A regular suit lies to the Civil Court from the 
proceedings of a Magistrate ordering the re- 
moval of an encroachment not treated as a local 
nuisance. S. 431, Penal Code, gives the Magis- 
trate no authority whatever to order the 
removal of encroachments. The Magistrate 
could only legally proceed under Ch. XX, or 
Ch. XXU, Crim. Pro. Code. Any decision 
under the latter is expressly subject to a re- 
gular suit. 2 W.R. 287. 

{8l — Magistrate’s order encroaching onparty s 
/and — Jurisdiction of Civil Courts — Crim. Pro. 
Code (1 h61), s. 306. — A plaintiff is not precluded 
from suing for a declaration of his civil rights 
to land encroached upon by a road being 
widened in consequence of a Magistrate s 
order, on the ground that such order might 
have been reversed on the criminal side of the 
High Court. 7 W R. 48. 

(9)— Owner’s right to keep up shed— Magis- 
trateordering removal— Crim. Pro, Code (i86/), 

4. 308 — Ciinl suit. — No suit would lie in a Civil 
Court to establish the owner’s right to keep up 
a shed, for the removal of which a Magistrate 
made an order under s. 308, Crim. Pro. Code, 
1861. 7 W.R. 11. 

(19)— Magistrate's ordei' declaring a load 
public — Crim. Pro. Code (1861), s. 308 — Appeal. 
— The Civil Courts have jurisdiction to enter- 
tain a suit which, if successful, has, in fact, 
the direct effect of setting aside and rendering 
inoperative the order of a Magistrate declaring 
a road to be a public one, and directing the 
obstruction of bamboo-posts to bo remove. 

5. 308, Crim. Pro. Code, 1861, does not Provide 
specifically for any appeal. 7 W.R. 96. 

1853, 929. S.D.A. 1855, 267. S.D-A. 1858, 

1 W.R. 324, 2 W.R. 287. Marsh, 1861, 214-2 

Hay, 86, R.). 

(11)— Crim. Pro. Code (ISTH), ss. 308, 310, 
311— Magistrate ordering obstruction to ^blte 
thoroughfare to be demolished — Jury Veratct, tf 
can be questioned in Civil Court.— A. Magistrate, 
considering the plaintiffs’ mud kotha to he ao 
obstruction to a public thoroughfare, 
order under s. 808, Crim. Pro. 
and the plaintiffs, being dissatisfied with t^ 
order, got, under s. .310, a jury appointed to try 
the order, who found that the order was reason- 
able and proper, and that the buildmg was an 

186 


Jurisdiction of Civil Courts — continued. 

obstruction ; the plaintiffs then sued the Magis- 
trate, complaining that, by his order, the build- 
ing had been demolished and the materials car- 
ried a\Yay, and claiming the value of the mate- 
rials and the recovery of the laud. Held, with 
reference to s. 311, Crim. Pro. Code, that no 
suit would lie and that the decision of the jury 
as to the proprietorship of the land could not be 
questioned in a civil suit. 19 W.R. 345. 

(12j — Province of Civil Courts — Qwesfions of 
ownership between Government and private 
persons. — It is the province of the Civil Courts 
to decide questions of ownership of land be- 
tween Government and private persons just as 
much as between two private persons. If Gov- 
ernment officers take summary possession of 
a man’s land, otherwise than uuder the Land 
Acquisition Act or other legal authority, his 
rights are no more affected by such illegal 
action than they would be by the illegal seizure 
of his land by a private person. In such a case, 
the Revenue officers are mere trespassers and 
there is nothing illegal in the owner taking 
possession of his property. 28 M. 304=^2 Cr. 
L.J. 754. 

(13 ) — J uy'isdictioyi of Civil Court — Suit for 
declaration that defendant is not lawfulwife of 
plaintiff — Effect of order wider s. 488, 
Crim. Pro. Code, 1888. — When an order has 
been passed under s. 4S8, Crim. Pro. Code, 
awarding maintenance to a wife against the 
plaintiff as her husband, held, that a Civil 
Court has no jurisdiction to pass a decree that 
the wife is not entitled to receive maintenance ; 
but it is competent to decide whether she 
was or was uot the lawful wife of the plaintiff. 
158 P.L.R. 1901. 

(14 and 15) — Magistrate’s order under s. 308, 
Crim. Pro. Code, 1861, relating to nuisance — 
Suit to cancel order. — A Civil Court is incom- 
petent to set aside an order duly made by a 
Magistrate under Ch. XX, s. 308, Crim. Pro. 
Code. 1861, relating to nuisances, or to restrain 
him from carrying such order into eflect. 4 

B.L.R. Far 24 = 12 W.R. F.B. 18. [Appr., 
15 C. 400, P.B.] 

XXIILoJ 1861, s$. 16, l9- Poiver 
of Civil Court to send case to Magistrate for 
trial of perjury and forgery. — Under ss. 16 and 
19, Act XXIII of 1861, Civil Courts had power 
to refer to Magistrates, or to make commit- 
ments to the Sessions, in cases of perjury or 
forgery, only when they had come to some 
conclusion in respect of the guilt of the party 
coDCorned. or the truth or otherwise of the 
document or evidence. 7 W.R. 482. 

( 17 ) — Suit for possession after order of Crimi- 
nal Court— Suit to set aside order of M.agistrate 
under s. 318, Crim. Pro. Code, 1861 — Suit 
for possession — See 21 W.R. 79. 

(18) — Suit for ejectment after dispossession 
of plaintifl under order of Magistrate— 22 

W.R. 461. 

( 19 ) — Sttif for closing a new road and opening 
old on^. — In a suit for closing a new road 
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Jurisdiction of Civil Courts — concluded. 

opened by the defendant through the land of 
the plaintiff, and for opening an old road 
which had been closed by the defendants, held, 
per Markby, J., that the question of opening 
and closing a public road belonged to the 
Criminal Court. The Civil Court had no juris- 
diction to entertain the suit. 3 B.L.R. A.C. 
351 = 12 W.R. 275. [Appr., 7 B.L.R. 184 ; F., 
1 A. 249; R., 2 B. 370]. 

(20, 21 and 22) — Order of Magistrate as to 
right to use of water — Suit to set aside Magis- 
trate’s decision under s. 320, Crim. Pro. Code, 
1861— See 18 W.R. 284. 

123 to 30)— Crim. Pro. Code,'svI45 — Failure of 
one party to file a written statement — Compe- 
tency of Magistrate to debide in favour of party 
filing the statement — Power of Magistrate to 
issue warrant in proceeding under s. 145. S C. 
W.N. 71. 

(31) — Grim. Pro. Code (Act X of 1872), 
«s. 491, 530 — Dispute likely co cause breach of 
the peace — Decision on title by Civil Court — 
Police Report, incorporation of, by reference. 
•6 C. 835 = 8 C.L.R. 217. 

See U P. ACT I OF 1900. s. 183, 6 A.L.J. 458 
= 31 A. 371 = 1 Ind. Cas. 896. 

— Appeal from Civil Courts directing prosecu- 
tion for forgery — See APPEAL, 5 W.R. Mis. 
18. 

See CRIM. PRO. CODE (1898), s. 144, 6 
N.W.P. 104. 

See Crim. Pro. Code (1898), s. 144, i 
N.W.P. 197. 

See GRIM. PRO. CODE (1898), ss. 478. 195, 
18 B. 581. 

See Dispute as to possession op 
immoveable property, 7 C.L.R. 516, 2 
Ind. Cas. 266. 

— To set aside Magistrate’s order for main- 
tenance — See Maintenance, 1.8 A. 29. 

See Maintenance, 2 M.L.T, 344=7 Cr. 
L.J. 235 = 30 M. 400, 2 Weir 614, 2 Weir 
■615. 

See SANCTION TO prosecute, 6 M.H.C. 
191, IL.B.R. 47. 


Jurisdiction of Civil and Criminal Courts. 


See JURISDICTION OF CIVIL COURT. 


See JURISDICTION OP ORP 


/li 


[NAL COURT. 


aie magistrate, Jurisdiction of. 

fl) — Crtw. Pro. Code (1838), s. 476 — Power 
o/ Munsiff to direct the trial person for an 
offence under s, 500, I.P.C. — Procedure wh^ 
Munsiff wants to show cause.-^A Munsiff, as a 
ju^dtal officer, cannot direct Under s. 476, 
Orim. Pro. Code, a trial of the person who 
committed an offence under s. 500, 1.P.O., and 


Jurisdiction of Civil and Criminal Gonrti 

— concluded. 

ask the Magistrate to deal with his order direct- 
ing the trial as a complaint. If a Munsiff desired 
to show cause against a rule issued by the High 
Court, he should appear by Counsel. He is not 
an officer as the District Magistrate is with 
reference to the case. 6 C.L.J. 713 = 6 Cr. L.J. 
405. 

(2)‘ '‘Order for disposal of property by Crimi- 
nal Court — Pledge of goods received bona fide 
frotn person in possession—Contract Act, s. 178. 
—Where certain jewels were-given to the accus- 
ed to sell, but she did not sell them and her 
niece pawned them , and the police seized the 
jewels from the pawnee and returned them to 
the owner, under orders of the Magistrate, who 
convicted the accused of criminal breach- of 
ti^st, held that the question of the validity of 
the pledge and the question, whether the cir- 
cumstances were such as to raise a reasonable 
presumption that the pawnor was acting impro- 
perly, ought to be left to a Civil Court, and the 
possession of the jewels ought not to be trans- 
ferred in consequence of the police having 
seized them. The owner having given the jewels 
to be disposed of for money, he is not entitled 
to the assistance of a Criminal Court in recover- 
ing them from a person to whom they were so 
disposed of. 4 L.B.R. 25 = 6 Cr. L.J. 135. 

JurUdiction of Criminal Courts. 

1. — General. 

2. — Jurisdiction over Europeans. 

3. — Jurisdiction OVER Natives. 

i 

Sce^CoMMiTMENT TO Sessions court. 

SeeCRiM. Pro. Code (1898), ss. 177—189. 
See Magistrate, Jurisdiction of. 

See Sessions Judge, Jurisdiction of. 

1.— (Qetieral). 

(1) — The Foreign Jurisdiction and Extradi- 
tion Act, Xl of 1872, ss.3, 9 — Offence committed 
by Native Indian British subject in Cyprus — 
Jurisdiction of British Courts. — Held by the 
Full Bench (Stuart, C.J., dissenting). — Cyprus 
is a “ Native State ” in reference to Native 
Indian subjects of Her Majesty within the 
meaning of Act XT of 1872. Such a person, a 
soldier iu Her Majesty’s Indian Army, while 
serving with his regiment in Cyprus, committed 
murder, and was charged with that offence at 
Agra, after his return with the regiment. Held. 
that the Criminal Courts of Agra bad jurisdic- 
tion to try the case. Per Stuart, C. J., contra^ 
—Cyprus is not a foreign or a ** Native State ” 
according to the true intent and meaning of 
Act XI of 1872. 2 A. 218, F.B. [H., 24 B. 287 
= 1 Bom. L’.R. ’678]. 

{2t~Crim. Pro. Code U882), s. ISa—Offe^ 
committed outside British India — Political 
Agmt's certificate, necessity for.-^A charge of 
kid^ppiog comnlitted in Nepal catanot' be 
enquired into in British India without the 
Political Agent's certificate, as required by 
I a. 188, Grim. Pro. Code, 1882. 18 A* 109. 
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Jurisdiction of Criminal Courts — contd. 

1. — ^General) — co^iiinued, 

(3) — The British Criminal Courts have no 
jurisdiction, under ss. 181, 188 of the Grim. 
Pro. Code, 1882, to try a case of escape from 
lawful custody committed beyond the limits of 
British India (Mysore State) in the absence of 
a certificate from the Political Agent. Hat. 
Un. Gp. C. 870 = Cp. Rg. 42 of 1896. 

(4) — Grim. Pro. Code ss. 1H2 ayid 532 

— Triaf by British Conrts of ojfetices covimitted 
in foreign territory without certificate of the 
Political Agent. — Whore a District Magistrate, 
who was himself the Political Agent of a foreign 
territory, initiated criminal proceedings against 
a Native Indian subject of Her Majesty, in a 
British Court, for an offence committed in the 
foreign-territory without the -certificate metr- 
tioned in s. 188, held, that the certificate was 
A preliminary requisite to the enquiry and any 
subsequent production of the certificate signed 
by the District IVlagistrate would not validate 
the trial, nor could the defect be cured by 
s. 632, Crim. Pro. Code. 13 M. 423 = 2 Weir 
147. [i?., 1 Bom. L.R. 678, 24 B. 297. 2 
Weir 148. 4 P.R. 1902 Cr.=21P.L.R. 1902, 
P.B.]. 

(5) — Offence coimnitted in Foreign States 
Jurisdiction of British Courts. — When a person, 
resident in Mysore, a foreign territory, com- 
mits an offence there, British Courts have no 
jurisdiction to try the offence. 6 M.H.C. App. 
8 « 

(6) — Crim. Pro. Code (1872), s. 67—Ojfences 
committed outside British India — Jurisdiction 
of British Courts— Extradition Act (XI of 1872), 
a, 9.— The Court trying an offender mu.st, as a 
general rule, have jurisdiction over the 
place of the delict. But illn. (f) to s. 67, Crim. 
Pro. Code, treats a theft completed in one 
-district as continuing in three others to which 
the stolen property is carried. The Magistrates 
of either of these districts have jurisdiction to 
try the case. This rule is applicable only to 
the scope of the relative jurisdictions of Courts 
in British India and cannot be applied to an 
-offence not committed within the jurisdiction 
of either of them, but committed in a foreign 
territory. In such a case the general rule 
applies. This general rule is often modified 
by statutes. Where the prisoner is a British 
aubject, jurisdiction may be given by an obser- 
vance of the proviso to s. 9 of the Extradition 
Act. 1 M. 171, [R.,6C. 307]. 

(7) — Crim. Pro. Code (1872), as. 67 70 

—Offencea committed outside British /nam 
Applicability of tfie Code. — S. 67, Crim. Pro. 
Code, applies only to the trial of offences com- 
mitted in British India. The words 

voyage ” do not include a voyage on the high 
eeas, or in foreign territory, but are connnea 
in their meaning to a journey or voyage 
within the territories of British India. iP’ 
as won as s. 67, has relation only to » 
of an offence committed in British 
"Which the only^ defect is that some Court in 


Jurisdiction of Criminal Coi/r/s- contd. 

1. — (General) — continued. 

British India, other than the Court which 
actually tried the charge, had local jurisdiction 
over the offeuce. 5 M. 23 = 1 Weir 1. [/?., 9 

P.L.R. 1902, I M.L.T. 345=30 M. 94]. 

(8) — Crim. Pro. Code (lb82), s. 180 — Dis- 
honest receipt in foreign territory of property 
stolen in British India. — Where the accused per- 
sons, who were not proved to be British subjects, 
were found in possession, in .a Native State, of 
property the subject of dacoity in British India, 
and they were not shown to have participated 

I in the dacoity, nor was there any evidence that 
they had dishonestly or otherwise received or 
j retained in British India any stolen property. 

! held, that the British Courts had no jurisdiction 
1 overtrbem. 9A.523. [R., 126 P.L.R. 1902] . 

(9) — Crim. Pro. Code (1882), s. 179 — Loss 
to employers doing business at one piace arising 

j out of an agent's acts at another place — Jitris- 
\ diction. — Where the agent of a company at 
' Cawnpore, who was sent to Lower Bongil on 
business, parted with goods of his employers in 
Lower Bengal and did not remit their price to 
his employers at Cawnpore, and failed to account 
for the goods or their value, held, tliat the case 
was covered by the provisions of s. 179, that 
the consequence of the accused having made 
awav with, for his own purposes, goods of his 
employers, in Lower Bengal, or the price of 
them, was a loss of those goods that ensued to his 
employers in Cawnpore, and that, therefore, the 
Magistrate at Cawnpore had jurisdiction to try 
the case. 19 A. 111. [R.. 67 P.h U. 1901, 

18 P.W.R. 1908 Cr.=8 Cr. L J. 175; D., 5 A. 
L J. 333 = A.W.N 1908, 115=7 Cr. L J. 394]. 

(lOt — Criminal Courts — Question of title — 
Duty of Magistrate. — It is at all times desirable 
that questions of title should not be tried in 
Criminal Courts, and more especin lly when such 
questions depend on the constru<*tion of obscure 
documents, or are to bo decided in respect to 
transactions of which, at the best, only an 
Imperfect record is preserved. The prosecution, 
in order to establish that a title has been 
asserted with a fraudulent or dishonest intent, 
roust show that the accused bad no reasonable 
grounds for asserting the title, and that he 
asserted it dishonestly or fraudulently in the 
sense which these terms boar in the Indiao 
Penal Code. 2 N.W.P. 202. 

(11) — Jurisdiction o/ the Resuleni at Aden 
over offences triable by a Court of Session com- 
mitted at Perim. — The Court of the Political 
Resident at Aden has no jurisdiction over the 
island of Perim, and the Political .Resident at 
Aden a Judge of the Court of the Session 

for that island. Where a person was charged 
with having committed murder at Perim, and 
was committed by a Magistrate at Perim for 
trial in the Court of the Political Resident at 
Aden, and he was convicted and sentenced to 
death, held that the conviction should be set 
aside and that the prisoner retried before a 
Court of competent jurisdiction. 10 B. 283. 
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Jurisdiction of Criminal Courts— conid. | 

1. — (General) — continued, i 

(12) — Appeal from order of Political Resi- 
dent. — The prisoner was charged with having 
committed murder in the island of Perim. He 
was committed by the ^lagistrate at Perim to ; 
be tried before the Political Resident at Aden. | 
He was found guilty and sentenced to death. 1 
He then appealed to the High Court of Bombay. 
By the Aden Act II of 1864, s. 29, it was provi- 
ded that “no appeal shall lie from an order or 
sentence passed by the Resident in any criminal 
case. The High Court, however, admitted the 
appeal, being doubtful as to whether the above , 
provision applied to cases arising in the island i 
of Perim. 10 B. 258. 

(13) — Greek residents of Zanzibar — Jurisdic- 
tion of British Courts. — On a consideration of 
Her Majesty’s orders in Council, the chief being 
that of 1884. passed under the Foreign Juris- 
diction .\cts, 1843 to 1878, the Greek residents 
at Zanzibar, having been placed under British 
protection, are liable to British criminal law in 
force in Zanzibar. 19 B. 741. [i?., 22 B. 54). 1 

I 

(14) — Africa orders in Council, 1889, ISGH, 
1893 — Jurisdiction of British Consul of Uganda 
to try Germansubjectsforaiding King Unyoro to 
wage tear against the King of Uganda Sphere of 
injiuence- — The accused, who were admittedly 
German subjects, were convicted under els. 43, 
60, Africa Orders in Council, 1889, of taking 
part in operations of war by aiding and abetting 
the King of Unyoro in carrying on war, insur- 
rection or revolution against the Kingdom of 
Uganda and the protecting power, and the 
first accused was further convicted of slave 
dealing. The war in which the King of Unyoro 
was engaged necessitated a partial occupation 
of his territory by military posts. The jurisdic- 
tion of H. M.’s Commissioner and Consul- 
General for Uganda, who convicted them, was 
questioned. Held that neither the Africa Order 
of 1839, nor the addition made to it by the 
Order in Council of 1892, gave jurisdiction to 
H. M.’s Commissioner and Consul-General at 
Uganda, as the latter order applied only to 
placesdeclared to bea protectorate, whichUnyoro 
was not, notwithstanding the fact that the 
accused, being German subjects, were subjects 
of the Signatory powers, nor could the Govern- 
ment of a temporary and partial military 
occupation of Unyoro by the British force 
confer any jurisdiction on the Consular Court, 
whose powers are strictly limited by the various 
orders in Council. The phrase “ British sphere 
of influence ’’ is intended to mark out African 
territories within which other European powers 
are, by mutual understanding, not to extend 
their conquests to the disadvantage of the 
British power in East Africa, whose sphere is 
marked out by 30 Meridian East Longitude. 
22 B. S4. 

(16)— Penal Code, ss. 109, 115, 148, 308^ 
Abetment in British India of offence committed 
outside British India — Crim, Pro, Code (1888), 
s. 188 . — Where a British subject abete in- Bri- 
tish India an offence committed outside British 
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1. — (General) — continued. 

India, he is not charged with an offence punish- 
able under the Penal Code, and cannot, there- 
fore, be tried by British Courts. S. 188, 
Crim. Pro. Code, does uot apply to such a case. 
19 B. 105. in., 22 B. 54 ; D-, 24 B. 287 = 1 
Bom. L.R. 678] . 

(16)— Penal Code, ss. 108-A, 372— Disposal 
of minor girl for immoral purposes, effected 
outside British India — Jurisdiction of British 
Courts — Abetment, Crim. Pro. Code (1898), 
s. 1S8. — The charge against the first accused 
was that she took a minor girl of 16 years 
from Sholapur to Tuljapur (in the Nizam’s 
territory) to dedicate her to the goddess Amba, 
with intent or knowing it to be likely that the 
girl would be employed or used for the purpose 
of prostitution, and the second accused was 
ch-tirged with having directed the first accused 
to do so. Held that the intention of either 
accused, while they wore staying at Sholapur 
did not constitute any offence, and their re- 
moval with the girl toTuljapur didnot.by itself, 
constitute an abetment. The second accused 
was, therefore, not guilty of .abetment under 
s. 103-A, I.P.C. Held also that the British 
Courts had no jurisdiction over the offence of 
the disposal of the girl in Tuljapur in the 
absence of a certificate of the political agent or 
the sanction of the Local Government as 
required by s. 188, Crim. Pro. Code. 24 B. 287 
= 1 Bora. L.R. 678. 


(17 ) — Escape of coni'ict — Magistrate of the 
District within which he escaped to try him. 

V convict escaping from custody must be tried 
'or that offence in the district within which he 
jscaped ; the Magistrate of another district has 
20 jurisdiction to try him for the offence. 1 
R H O. IRQ Hi* 


(18) — A Magistrate, who was also a servant of 

the Corporation of Calcutta, was liold disquali- 
fied, by reason of his connection with the Cor- 
poration, to try a case prosecuted by the Co^ 
poraticn and the trial and conviction were held 
illegal. 2 C 23. (B., 9 C.W.N. 1046 = 2 C.L. 

J. 241 = 33 C. 68, F.B.J 

(19) — Poiver of Courts to question legality of 
orders by the executive under the Crim. Pro. 
Code. — The power of Courts to question the 
propriety or legality of an order made oc a 
notific:\tioa issued by the executive under the 
Grim. Pro. Code arises only when an attempt 
is made to enforce the exaction of a penalty 
against a person committing a breach of such 
order or notification. 6 C. 88. 

(20) — Dishonest retention in British India of 
propei'ty stolen beyond it. — \ person, who steals 
property out of British India and brings it 
into it, though he cannot be tried for the offence 
of theft, can be convicted of dishonestly retain- 
ing stolen property. 6 C- 307 = 7 C.L.B. 

(1 B. 50, R,). [iVbf F.. 5B. 338). 

(21) — Tributary mehals—Mohurbhunj 

Powers of Government, extent of—Jneis^^^’ 
— The Tributary mehals are. a portion of Bntiaix 
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Jurisdiction of Criminal Coi/rts— contd. I 
1. — (General) — contimted. 

\ 

India, which the Government of India has 
exempted from the ordinary law and jurisdic- 
tion of the Courts, and governs through special 
officials aud enactments. The powers of 
Government as to Mohurbhunj (one of the 
“estates” forming the Tributary mohals), 
whatever they may be, do not extend to em- 
powering the legally ccnstitutcd tribunals of a ' 
British District to follow, in that district, and 
in the case of residents in it, any procedure, , 
and to exercise any jurisdiction, other than 
that created by the law. The Tributary mehals j 
(and Mohurbhunjl being British India aud 
being excluded from the operation of all the 
laws in force in British India, unless specially 
extended to them, the orders of Government, 
conferring powers on particular otticers over 
criminal offences committed within the Tribu- 
tary mohals, are without authority. Where, ^ 
on a British subject residing in Midnapore land i 
apparently a ryot of the Maharaja oi Mohui- 
bhunj) being charged w’ith defamation before 
the Maharaja of Mohurbhunj. the case against 
him was transferred, on an application by the j 
accused himself, to the Iilidnapore Jlagistrate, | 
who was also Assistant Superintendent of the 
Tributary mehals, and tried. )ield, the 
ings were without jurisdiction. 7 C. 523 — 9 C. 
L.R. 93. [fi., S C. 985, F.B.. 9 C. 283J. I 


(22) — Offence committed in Tributary meluils 

—British District- Conviction in anoOier Dis- 
trict— Grim. Pro. Code {ActXof lti7'4), s. 70 
— Mohurbhunj"— British India— Inapplicabi- 
lity of law in British India to the territory. 
The Tributary mehals constitute by themselves 
a •* district ” within the meaning of the Grmi. 
Pro. Code, and by the 

of 1872, the Superinteudent of the Mohals 
was vested with the powers of a Se^ions 
Judge. Hence a conviction under the Penpal 
Code for an offence committed in Mohurbhunj. 
though the trial was not by the Superintendent 
of the Mehals. ought not set a^d^ in 

view of the provisions of s. 70 of the * 

Codc.-Per Mitter, J. The territmy of Moh^ur- 

bhunj is not within the limits 
(MitUrand Prinsep, JJ.. dissent my). Though 
Mohurbhunj is part of British India, the Acts 
which extend to British India . 

extend to Mohurbhunj. The law in 
British India cannot come into operation 
into Mohurbhunj until its exemption has b^en 
removed.— Per Prinsep. J. 8 C, 983. F.B. - 11 
C.L.R. 241. [P.. 9 C. 288, IG C- 6G7]. 

i2Z)— Tributary tnefial of Khconjar—Ss.lSji, 

531 of the Glim. Pro. Code, P 

meaning of .—The Penal Code 

Pro. Code do not apply to the 

of Kbeonjur, which stands -ela- 

aame footingas Mohurbhunj. as regar 

tiionswith British Government and its m^- 
pendence, and neither ss. 182 or 681 of 
would confer jurisdiction on a _ of 

Judge in British India 

an offence committed withiQ that ry 


Jurisdiction of Criminal Courts — contd. 

1. — (General) — continued. 

[B., 4 P.R. 1902 Cr. =21 P-L.R. 1902 (9G) 
F.B.] The words “local area” in s 182. 
Crim. Pro. Code, moans a local area over which 
theCode applies, and it would not referto a local 
area in a foreign country, or in a portion of the 
British Empire to which the Code has no 
application. Further, the section in reality 
intends to provide for the difficulty which 
would arise where there is a contlict between 
different areas in order to prevent an accused 
person getting off entirely, because there may 
be some doubt as to what particular ilagis- 
trate has jurisdiction to try the case, 
S. 531 only refers to Districts, Divisions 
or Sub-Divisions, and local areas governed by 
the Code, but does not refer to a local area iu 
a foreign country, or in a portion of the British 
Empire to which the Code ha^ no applic.ition. 
16 C. 667. (72- 96 P.L.R. 1901. 9 P.L.R. 

1902] . 

(24) — The expression “ local area” in s. 182 
includes Sessions Division, district or sub- 
division, and cannot be restricted to mean the 
scene of an alleged occurrence only. Where 
there is an uncertainty in which of two dis- 
tricts tho scone of an alleged offence lies, 
s. 182 is applicable and the off*>nco may be tried 
in the Court of either district. 25 C. 858 = 2 
C.W.N. 377. IB., 9G P.L.R. 1901], 

(- 25 ) — The State of Sandoor — Jurisdiction of 
Bellary Sessions Court over Native subjects of 
the Baja and over Eiiropenns. — Sandoor is tho 
State of a Native Ruler, though subordinate 
to the British power. The Sessions Court of 
Bellary has, therefore, no jurisdiction, under 
the Penal Code, to try Native subjects of tho 
Raja. According to the treaty entered into 
between the British Government and tho Raja 
of Sandoor in 1857. the Raja has surrendered 
exclusive criminal jurisdiction over a limited 
class of persona, viz., Europeans and their 
servants, and all other resident persons, not 
Native subjects of the Raja, and loaves tho 
Government unfettered to provide in the way 
they deem right for the preservation of the 
peace and the trial and punishment of offences 
committed by such persons. They can bo 
apprehended, committed and tried by the 
Magistrate or Justices of tho Peace and tho 
Courts within Her Majesty’s Indian territories 
or by Judicial Officers empowered to exercise 
juriSdi<ftion in that place. 8 M.H.C. 354. 

(2Q)-Officer invested with special powers under 
8 . 34 of the Crim. Pro. Code, 1832 — Trial of 
cases under s. 209, Crim. Pro. Code-Jurisdic- 
— An officer exorcising special powers, 
under s. 34 of tho Crim Pro, Code, should 
rarely try a case himself under s. 209 of the 
Code, when there is some evidence which, if 
believed, would substantiate tho charge of an 
offence beyond his jurisdiction. IOC. 85 = 13 
O.L.R. 875. [R., 12 M. 54 = 2 Weir 281. 

(27)— Crim. Pro. Code (1898), s. 183— Offence 
committed on a journey, where triable. -Tho only 
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Jurisdiction of Criminal Courts— contd. 

1. — (General) — continxLed. 

Courts competent to try the case of an offender 
in respect of an offence committed on a journey, 
are the Courts through or into the local limits 
of whose jurisdiction the offender in the course 
of the journey he was performing passed at the 
time the offence was committed. The journey 
referred to in the first part of s. 183 is the 
journey which the offender is in the course of 
performing ; and the words “ that journey ” at 
the end of the section refer to the same 
journey. 1 C.L.J. 334 = 2 Cr. L.J. 411. 

/28) — Jurisdiction of Criminal Courts — Civil 
claim. — The Criminal Courts should not be put 
in motion with a view to assistance in the 
prosecution of a civil claim. 9 C.W.N. 974 = 2 
Cr. L.J. 836. 

(29) — Bona fide dispute as to tlie right to use 
a trade mark. — A case in which there is a bona 
fide dispute between the parties as to the right 
to use a trade mark should be taken before a 
Civil and not before a Criminal Court. 11 C.W. 
N. 887 = 6 Cr. L.J. 151. 

{ZO)— Abetment of waging war . — The Sessions 
Court at Patna was held to have jurisdiction 
to try the cffcnce of abetment of waging war 
against the Queen, though the waging of war 
did not take place in Patna ; the rule of law as 
to abetment being that, where parties concert 
together and have a common object, the act of 
one of the parties, done in furtherance of the 
common object and in pursuance of the con- 
certed plan, is the act of the whole. 17 W.R 
Cr. 15. 

(31) — Entrusting of goods inaBritishporl tobe 
conveyed to another British port— Conversion of 
goods at a foreign port — Jurisdiction of British 
Courts — Crhn. Pro. Code (1872), ss. 67, 70 — 12 
and 13 Vic., 0.96—23 and 24 Vic., C. 88.— 
Where rice was entrusted at Mangalore to the 
accused, the tindal oto-pattimar, for conveyance 
to a person at Calicut, and the accused, after 
getting to sea, instead of taking hispattimar to 
Calicut, went off to Goa and there sold the rice, 
held, that the Sessions Court of Mangalore had 
no jurisdiction to try the offence under Grim. 
Pro. Code, as the offence was committed out- 
side British India and that there was no offence 
committed on the high seas so as to give juris- 
diction under 12 and .13 Vic., C. 96, as extended 
by 23 and 24 Vic., C. 88, inasmush as the act 
of conversion did not take place till Goa was 
reached, although the intention to commit the 
offence and the act of deviating from the course 
with that intention took place upon the high 
seas, and that, for want of a certificate from 
the Political Agent of Goa, as required by s. 9 
of Act XXI of 1879, the trial aud conviction 
were illegal. S M. 23 = 1 Weir 1. 

(82) — Exercise of ecclesiastical jurisdiction — 
Where the exercise of ecclesiastical jurisdiction 
is plainly ultra vires or otherwise unsanctioned 
by the ordinances of the society to which it 
appertains, or where such ordinances controvert 


Jurisdiction of Criminal Courts— contd, 

1. — (General) — continued. 

the general law, and, in either case, consequen- 
ces result which the Criminal Law was intend- 
ed to restrain, the Criminal Courts are not at 
liberty to decline jurisdiction. 8 M 140 = 2 Weir 
249. 

(33) — Crim. Pro. Code (759<9), ss. 7 (3), 408, 
436 — Two Sessions Divisions in one District — 
Magistrate having jurisdiction over the whole 
District — Jurisdiction of the Sessions Courts in 
appeals against the Magistrate's decisions . — 
Under s. 435, the Sessions Judge may call for 
.and examine the records of any inferior Crimi- 
nal Court “ situate ” within the local limits of 
his jurisdiction. The word “ situate” means 
fixed or located, and when applied to a Court, 
it must be taken to refer to the place where the 
Court ordinarily sits. In the absence of any 
indication to the contrary in the Code, the 
principle thus laid down in regard to the an- 
alogous powers of revision under s. 435, should 
be followed in the case of appeals also. So, 
where a Magistrate, against whose decisions 
appeals are preferred, has hi.< bead-quarters in a 
place, which is within the local limits of one of 
the two Sessions Divisions in a District (e.g., 
Malabar) , though he is authorised to try offences 
throughout the whole District, including 
cases arising within the other Sessions Division, 
the appeals lie to the Sessions Division, within 
whose jurisdiction the head-quarters of the 
Magistrate are situate, irrespective of the place 
whore the offence was committed. 30 M. 136 = 

1 M.L.T. 402 = 16 M.L.J. 444 = 4 Cr. L.J. 443. 

(34) — What Court should try a charge of 
murder — Penal Code, ss. 300, 304 — Cojnmit- 
ment. — Where there is evidence to sustain a 
charge of murder, unless the accused is entitled 
to the benefit of one of the exceptions to s. 300, 
I.P.C., the case should be tried by a Court 
which has jurisdiction to try the accused for 
murder, i.e., by the Court of Sessions; and 
which is, therefore, the Court which is compe- 
tent to decide whether the accused is guilty of 
that offence or not. Where a Deputy Commis- 
sioner, in trj'ing a case under s. 304, I.P.C.. 
had to decide whether the accused was guilty 
of murder or not and ho was not competent to 
try a charge of murder, /leW, he should have 
committed the accused to the Sessions Court. 
5C.P.L.R. Cr. 7. 

(35) — Jurisdiction of Deputy Commisswner 
in cases of murder — Intention. — In all ordinary 
cases where there is evidence that an accused 
person has caused the death of a man, and the 
question is whether the offence amounts to a 
murder or not, the case should be committed 
to the Sessions for trial. The Deputy Commis- 
sioner is not empowered to try a murder caM, 
and therefore, all such cases should be commit- 
ted, so that the question may be determined by 
a competent Court. Intention must not be con- 
founded with wish. If a weapon used is such 
a weapon as would be likely to cause death 
when used, the law would presume an inten- 
tion, a person being held to intend the nat^^ 
consequences of bis acts. 5 C.F.L.R. Cr. 48. 
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■ 1. — (GeDerai) — contimced» 1. — (General) — continued. 


(36) — Local jurisdiction. — Where the branch, [ 
in Perozeporo, of a firm in Karachi employed , 
certain persons as their purchasing agents at ; 
Sangla in the Jbang District, the Court of 
Perozepore had jurisdiction to try the oSence 
of misappropriation by the purchasing agents 
at Sangla. as the moneys were payable at Fero- 
zepore. 2 P.R. 1902 Cr. 


(37) — CHm. Pro. Code {Act V of 1898), 
ss. 177, 179 — Jurisdiction — Goods despatched 
from Delhi for sale on commission to the accused 
at Calcutta —Misappropriation — Jurisdiction — i 
The words " any consequence that has ensued " 
in s. 179 — Meaning, — Where the complainant 
despatched goods from Delhi to the accused ' 
at Calcutta for sale on commission, and the i 


accused mortgaged the goods and appropriated 
the money to their own use, held, that the 
ofience alleged was complete as soon as the 
money had been misappropriated, and that the 
Calcutta Court alone had jurisdiction. Held 
also, the fact that the money should have been, 
and was not, sent to Delhi, did not give the , 
Delhi Court jurisdiction, the accused having ; 
put the money into his own pocket at Calcutta. 

A Court which has no jurisdiction to try has 
no jurisdiction to acquit the accused, and the j 
proper order is one of discharge. The words j 
‘ any consequence that has ensued ’ in s. 179, 
Crim. Pro. Code, mean some consequence | 
modifying or completing the act or acts con- ■ 
stituting the offence, and do not include the 1 
loss resultiug to an employer from criminal 
breach of trust by his servant. 7 P.R. 1910 
Cr. 

{'88)— Committing Magistrate entitled to weigh 
evidence in cases triable by the Sessions, and to 
pronounce as to their credibility.— ‘Held, that a 
committing Magistrate is entitled, at any rate 
to some extent, to weigh the evidence of direct 
witnesses, and to pronounce as to their credi- 
bility. Provided that he uses caution, 
that, where the question is one of probabilities 
only, he leaves the decision to the Sessions 
Court, ho is entitled to use his discretion and 
discharge the accused, if he disbelieves the 
evidence. 10 P.R. 1909 Cr. = 153 P.L.R. 1909. 

(39) — Grant of jurisdiction to BritUh Govern- 
ment over Railway line through indepe^ident 

states— ExteJitofjurisdiction-Govemment 

fication, effect of.— In the absence of any express 
treaty and words which, in themselves, precisely 
define the amount of jurisdiction iutended to 
bo conveyed by the Nizam to the British | 
Government, reference should be made to the ' 
correspondence which passed between the two | 
Governments. On such reference, it is clear | 
that the only jurisdiction that h.as been granted j 
is civil and criminal jurisdiction along the line 
of Railway as in the case on other lines 
running through independent states- ^ere- 
foro an arrest of a person for an offence 
committed in British territory and not comnait- 
ted on the Railway, or in any way connected i 
with the administration of the Railway , merely 


because he was physically present on a portion 
of that line of the Railway, would not be legal. 
[R., 1 Weir 13 = 26 M. 607. 33 C. 219 = 10 C. 
W.N. .361 = 8 Bom. L.R. 129 = 3 A.L.J. 250 = 1 
M.L.T. H5 = 16M.L.J. 115 = .$3 I. A. 1 = 3 C.L. 
J. 395.] The territory on which the Nizam's State 
Railway is constructed has been and continues 
to be, part of the dominions of the Nizam. 
The authority, therefore, to execute any crimi- 
nal process there must be derived in some way 
or another from the Nizam (the Sovereign of 
that territory). Notification in the Gazette of 
India by the Government of India could give 
no such-authority, but it could only give effect 
to the extent in which the Nizam bad permitted 
the Briti.sh Government to make the notifica- 
tion. 25 C. 20 = 24 I.A. 137=2 C.W.N. Iv 
P.C. 

(40) — 'Crim. Pro, Code {1882), s. 180 — 

Offencescommitted in two districts — Coyiunitment 
to sessions — Jurisdiction. — Whore it appeared 
that one of the accused was charged with an 
offence punishable under s. 366, committed in 
a certain district, and the other three accused 
wero charged with an offence punishable under 
s. 368, T.P.C., committed in another District, 
and two of them also were charged with the 
offence punishable under that section, com 
mitted in the former District, held, that the 
proper Court to which commitment should be 
made was the Sessions Court of the former 
District. Where the Slagistrate ordered the 
commitment of the case to the Sessions Court 
of the latter District, the order of commitment 
was not sot aside by the High Court, but the 
case was transferred to the Sessions Judge of 
the former District. 18 A. 350. [/?.. 27 C. 

1011 ]. 

(41) — Criminal appeal — Rematid, power of 
appellate Court as to. — Prom their conviction, 
by a Deputy lilagistrato, under ss. 147 and 349, 
Penal Code, the petitioners hnd preferred an 
appeal to the Sessions Judge. Without dis- 
posing of the appeal on the merits of the case, 
the ^ssions Judge merely remarked that the 
Magistrate was wrong in having convicted the 
accused under the above sections, without 
arriving at any findings as regards the common 
object of the unlawful assembly and the 
possession of the propert}' and passed an order 
remanding the case to the said I^fagistratc and 
sent the records back to him. with instructions 
to write out a proper judgment. Held, on 
revision, that the Sessions Judge had no autho- 
rity, under any section of the Crim. Pro. Code, 
to pass the order, which he did. If ho thought 
the Magistrate's decision was unsatisfactory, it 
was his duty, as the appellate Court, to go into 
the whole facts fully and dispose of the case. 
He bad no power to devolve this duty, as bo 
did, on the lower Court, which tried the case 
in the first instance. 32 C. 1069 = 3 Cr. L.J. 
119. 

(42) — Penal Code, s. 370 — Crim. Pro, Code, 
s. 182 — Jurisdiction . — Under s. 182, Crim. 
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Jurisdiction of Criminal Courts — contd. 
1. — (Genera!) — conlimied. 


Pro. Code, the jurisdiction of the Court of i in the District of Aligarh was that the girl was 
one district to try au offence under s. 370, i found with the accused in that District. The 


Penal Code, buying or disposing of any person | 
as a slave is not ousted by a re-sale of the same i 
person as a slave in another district. L.B.R. ! 
(1893— 1900), 81. 

( 43 ) — Crini. Pro. Code {1882), ss. 182, 183, 
.526—Crvninal breach of trust— Offence com- 
mitted on journey — Jurisdiction. — A resident of j 
Kamaun District was travelling in the plains 
with the accused, his servant, who had the 
charge of his money and other moveable 
property. Onarriving atBulandshahr District, 
the roaster demanded an account from his I 
servant and found a considerable amount 
unaccounted for and certain moveable property 
missing. The same night the accused dis- 
appeared. and the master made a report to the 
police and returned to Kamaun. Subsequently 
theaccused wasarrestedin the Kamavm District, 
but no property was found with him. Held 
that the Magistrate of Balandshahr would 
have jurisdiction to try the case, but as it was 
represented to the Court, under s. 52G, Crim. 
Pro. Code, that it would tend to the general , 
-convenience of the parties and the witnesses, ' 
the trial was ordered to be held in Kamaun. i 
A.W.N. 1883, 88. 

( 44 ) — Abduction — Jurisdiction of Magistrate. 

— Where the charge is of abduction of a girl ; 
from a place within the jurisdiction of the [ 
committing Magistrate, the latter has jurisdic- 
tion, though, on the evidence, it is possible to 
infer that the girl voluntarily left the place, , 
but that the offence, if any, was committed by 
-only a further removal from another place be- 
yond the jurisdiction of the Magistrate. If the 
.charge is not proved, that would be a ground 
for acquitting the accused. A.W.N. 1884, 31. 

I 

(45) — Cri?«. Pro. Code {Act X of 1882), s. 188 
— Penal Code, s. 411 — Offence outside British 
ierriiory. — A Magistrate in a British District i 
has no jurisdiction to enquire into an offence of 
receiving stolen property committed in foreign 
•territory, without a certificate from the Politi- ! 
cal Agent. A.W.N. 1884, 85. 

(46) — British subject choosing to reside outside \ 
British India not freed from allegiance thereby I 
’—Liable to be tried as a British subject , — A | 
.subject of Her Majesty, by choosing toresidebe- | 
yond the limits of British India for ten or twelve ' 
years, does nob divest himself of his allegiance i 
to Her Majesty or of his liability to be tried as * 
a British subject in the Courts of British India. ! 
2 J.G. 7. 

(47) — Kidnapping — Place of trial — Jurisdic- 
Mon — I.P.C., s. 366 . — The prisoner was commit- ■ 
ted to the Court of Sessions at Aligarh on a ^ 
charge of kidnapping a girl with intent to 
compel marriage (I. P.C.> 8. 366). The offence 
was said to have been committed within the 
jurisdiction of Sessions Judge of Budaon. The 
;&ole ground, apparently, for taking proceedings 


Sessions Judge relying on the rulings in 3 A. 
W.N. 67 and 164 referred the case to the High 
Court for quashing the commitment on the 
ground that, kidnapping not being a con- 
tinuous offence, the Courts of his District had 
no territorial jurisdiction over the case. Held 
that all proceedings theretofore had in the case 
should be quashed, and the record transferred 
to the Magistrate at Budaon, to proceed in the 
matter according to law. A.W.N. 1887, 139. 

(48) — Magistrate — Arms Act, XXXI of 1860. 

— A Sub-Magistrate had no jurisdiction to try 
a case under s. 5, Act XXXI of 1860. 3 P.R. 

1869 Cr. 

(49) — Acquittal by Deputy Commissioner in a 
preliminary investigation — Effect — Act XV of 
1862. — Where the preliminary enquiry in a 
case of affray and culpable homicide was made 
by the Assistant Commissioner, but the case 
was afterwards made over to the Deputy Com- 
missioner, who, after examining the Assistant 
Commissioner’s file and putting a few questions 
to the witnesses directed the discharge of the 
accused, held, that the Deputy Commissioner, 
in proceeding under Act XV of 1862, did not 
become a Session Judge. He was merely hold- 
ing a preliminary enquiry and the proceedings 
were quite distinct from a trial under Act XV of 
1862, Therefore, the acquittal of the accused 
on the charge of culpable homicide, did not 
preclude the Commissioner from trying the 
accused on the charge of murder. 32 P.R. 
1868 Cr. 

(60) — Native Indian subject. — The term 
“Native Indian subject of Her Majesty” means 
only a Native subject dejure and not de facto ; 
a person who occasionally resides in British 
India does not thereby become de jure a subject, 
amenable to the jurisdiction of a British Indian 
Court for an offence committed by him in a 
foreign territory. 1 P.R. 1885 Cr. (36 P.R. 
1880 Cr. and 37 P.R. 1881 Cr., R.). 

(51) — Native Indian subjects. — The mere fact 
that a man owns some lands in British terri- 
tory and resides occasionally in British India, 
would not constitute him a British Indian 
subject. 22 P.R. 1883 Cr. 

(52) — Cases of security for good behaviour. — 
A Magistrate has no jurisdiction to proved 
against a person under s. 110, when he resides 
outside his jurisdiction. 12 P.R. 1901 Cr. 
(27 C. 993, J’.). 

(53) — Warrant case — Summary trial. — Where 
a Magistrate has issned a summons for an 
offence punishable with more than six months 
imprisonment, the Code of 1882 ^d not 
authorize the Magistrate to change his pro- 
cedure from that described in a warrant case 
into that prescribed in a summons case, by 
reason of his estimate of the prosecution evi- 
dence. 17 P.B. 1B87 Cr. 
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■ 1. — (General) — coniinxied. 

(54) — Defamation — Publication. — Where a 
petition presented to a person at L, contained 
defamatory matter against another and was 
published at A, at the request of the petitioner, 
the Court at A has jurisdiction to try the case 
of defamation ; for, the publication at A, being 
done at the request of the petitioner, was the 
act which completed the offence. Even an 
error as to local jurisdiction is curable under 
s. 631, Grim. Pro. Code, when such error has 
not occasioned a failure of justice. 44 P.R. 
1885 Gr. (33 P.R. 1874, R.). 

(55) — Special or enhanced poifcrs of Deputy 

Commissioner — Act -YP of — The special 

or enhanced power conferred upon a Deputy 
Commissioner under Act XV of 18G2 lapses oii 
his ceasing to hold chief executive charge of the 
District, and it does not revive on his re- 
appointment, unless he were re-invested under 
the Act. 22 P.R. 1867 Cr.; 15 P R. 1884 Cr. 


Jurisdiction of Criminal Courts — contd. 

1. — (General) — continued. 

Native Indian subject of Her Majesty in a 
foreign territory for which there is a Political 
Agent, on obtaining a certificate from the Poli- 
tical Agent. But British Indian Courts have 
no jurisdiction to try a foreigner for offences 
conimiticd and completed outsitle the British 
territory. 7 P.R. 1894 Cr. 

(Gl) — Native Indian .subject of Her Majesty 
— Offence committed outside British India — 
UTiJit of Political Agent' s certificate — Crim. Fro. 
Code {Iti'JS), s. iSb. — Where a Magistrate en- 
quired into an offence committed by a Native 
Indian subject of Her Majesty outside British 
India without the Political Agent’s certificate 
as required by s. 188, Crim. Pro. Code. 1898, 
and coimnitted the accused for trial, but the 
defect arising from the want of certificate was 
noticed by the Sessions Judge, and objection 
taken by him. held, that the commitment was 
bad and should be quashed. 11 P.R. 1899 Cr. 


(56)— Sentexice or order of subordinate Court 
—Jurisdiction to alter.— No Clourt, other than 
the Sudder Court, could, under Crim. Pro. 
Code, 1861, except upon appeal, alter the sen- 
tence or order of the subordiuate Court. The 
Deputy Commissioner has no such power. 52 
P.R. 1866 Cr. 


(67) — Subordinate Magistrate — Transfer 

Continuance of pou'ers. — A person cannot 
cise the powers of a Magistrate of any class 
under s. 12, Crim. Pro. Code, 1882, at a par- 
ticular time in » particular district, uuless 

(а) he has been appointed by the Goveinment 
under a, 12 to be a Magistrate in such district 
and such appointment is still in force . or 

(б) bo holds in that district at the time \^en he 
assumes to act as Magistrate, some omco on 
which 3. 40 can operate. ’Where an Assis^nt 
Commissioner in one district is transferred o 
another, that by itself does not authori:« him 
exercise the functions of the Assistant Conimis- 
sionor without being specially authorize y 
the Government. 15 P.R- 1884 Cr. 


(56)— Absence of certificate required by 
Crim. Pro. Code [1882). s. 537.— Where objec- 
tion to the want of a certificate as required by 
8. 188, Crim. Pro. Code, 1882. was taken at a 
late stage of the appeal, and was n^ot taken at 
the trial, held that the absence of the certihc.%te 
was not a fatal defect, but only an 
cured by s. 637, if it bad ^ 

accused in his defence- 33 P.R. 1888 C . L •* 
85 P.R. 1888 Cr., Note]. 

(69)— Son 6orrt of an alien in 
—33 Vie.,Ch. 24 (Naturaltsation Act of 287V). 

A son born in British India, of ® . 

British subject of His Majesty. 
father lived in British India 
a naturalised British subject. 9 

Cr. 

(6ff)-Offences committed in 
-Ju^diStian of British ^ 

Court can deal with an offence committed by a 
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(G2) — Theft in British India and receiving 
stolen property outside British India. — Whore 
property stolen in British India is received by 
foreigners outside British India, British Courts 
have jurisdiction over the offence of receiving 
stolen property. . 29 P.R. 1867 Cr. 

(G3) — Property stolen in one district found in 
another's possession in a different district — 
Jurisdiction over the thief. — Where property 
stolon in one district is found in the possession 
of another person in another district, the thief 
can bo legally tried in the latter district as the 
lattec’.s possession is the constructive possession 
of the thief. 4 P.R. 1871 Cr. 

[Gi)— Foreigner found in foreign territory in 
possessioxi of property stolen in Btxtish India . — 
A foreigner found in possession in foreign ter- 
ritory of stolen property could not boconvicted 
under s. 411, Penal Code, unless it was shown 
that ho was one of the thieves or had possession 
of property in British India. 16 P.R. 1880 Cr. 

(65) — Foreigner committing offence in British 
India without being personally present there . — 
British Courts have no jurisdiction over a for- 
eigner for acts which may bo regarded as com- 
mitted by him within British territory, unless, 
at the tima of committing such acts, ho was 
personally within British territory, as neither 
s. G5 or nor s. C7, Crim. Pro. Code, 1872, 
confers any jurisdiction, when but for those 
sections no British Court would have jurisdic- 
tion. 33 P.R. 1880 Cr. (20 P.R- 1878, R.). 

(60) — Foreigner conveying property stolen in 
foreign territory into British India.— A foreign- 
er, who. after stealing the property in a 
foreign territory, convoys it into Briti.sb India, 
is not amenable to the jurisdiction of British 
Courts. 8 P.R. 1881 Cr. 

( 67 )- Foreigner conveying property stolen in 
foreign Urritory into British /ndia.— British 
Courts have no jurisdiobion to try a person, not 
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1. — (General) — continued. 

being a British subject, for being in possession 
of stolen property, when the theft itself was 
committed in a foreign state. 4 P.R. 1883 
Cr. (5 P.R. 1881 Cr,). 

(G8) — Retention bjf foreigner in British India 
of property stolenin foreign /errifony,— It is no 
defence by the accused, a foreign subjec tcharged 
with a dishonest retention in British, India of 
property stolen elsewhere, that he himself stole 
the property, and that ho was not liable to be 
tried, convicted or punished by the British Court 
for the theft. 30 P.R. 1894 Cr. (5 B. 338, 5 
P.R. 1881 Cr. and 4 P.R. 1883 Cr., R.). 

( 69 )— A'idnapping — Where the oGcnce of 
kidnapping is committed outside British India, 
the subsequent act of conveying the kidnapped 
person into British India is not such a conse- 
quence as is contemplated by the section, so as 
to give jurisdiction to a British Indian Court 
over the offence of kidnapping. S. IS I (4) applies 
only where the offence of kidnapping is com- 
mitted within the jurisdiction of a Court in 
British India, and the person kidnapped is 
conveyed within the jurisdiction of another 
British Court. 1 P.R. 1901 Cr. (10 B.H.C. 
356 , 30 P.R- 1889 Cr., 7 P.F. 1894, R.) 

(70) — Native Indian subject. — Y/here the 
accused, who were the subjects of a foreign 
state, were arrested in that state, for being in 
possession of stolen property, held, that they 
could not be tried in British India for an offence 
under s. 413, Penal Code. 22 P.R. 1888 Cr» 

(71) — Malicious prosecution, suit for — 
Letters Patent, 1865, cl. 112— Jurisdiction.— 
Where the plaintiff, in an action for malicious 
prosecution, alleged that the defendant had 
instituted criminal proceedings against him 
before the Magistrate of Moradabad, causing 
a warrant to be issued by the Magistrate, and 
having him arrested under that warrant in 
Calcutta, held that the whole cause of action 
did not arise at Moradabad; that part of the 
cause of action arose in Calcutta, so as to 
entitle the plaintiff, with the leave cf the Court, 
to bring an action in the High Court. 6 B.L.R. 

141. 

(72) — Crim. Pro. Code (Act XXV of l>i61), 
s. 404 — Question of jurisdiction not raised in 
lower Court. — In an application for revision 
under the extraordinary jurisdiction of the High 
Court on the ground that the Full Power Magis- 
trate who tried the case bad no jurisdiction to 
try a case referred to him by the District Magis- 
trate, without a complaint, I.eld, that the ques- 
tion of jurisdiction, not having been raised in 
the Sessions Court, could not be raised before 
the High Court. 4 B.H.C. Cr. 33. 

(73) — Criminal Court — Objection taken for 
first time on appeal. — A plea as to the want of 
jurisdiction may be taken in the I£gh Court, 

though not taken below. 16 V.R. Cr. 79. 

% 


Jurisdiction of Criminal Courts— cxinid. 

1.— (General) — continued. 

(74) — of Court to show its jurisdiction 
0^1 ifs proceedings. — It is not necessary that the 
Court must show its jurisdiction and competency 
on the face of all its proceedings. 8 W.R. Cr. 

43. 

(75) — Omission to maintain wife. — An appli- 
cation for maintenance under s 536, Crim. Fro. 
Code, 1872, could, under s. 63 of that Code, 
be made only to the Court of the place where 
the husband refused to maiutain his wife and 
not in any other District. 9 P.R. 1883 Cr. 

(76) — Offences committed by foreigner outside 
British India - — An offence committed by a 
foreigner outside British India, which, if com- 
mitted within those limits by a subject of Her 
^lajesty, would rendersuch subject punishable 
by the British Indian Courts, is not liable to be 
dealt with by a Criminal Court under the Code 
of Criminal Procedure or punishable under the 
Penal Code. 30 P R. 1889 Cr. 

(77) — Crim. Pro. Code (Act XXV of 1H61), 
s.3l— Jurisdiction to try foreigner— A Magis- 
trate has no jurisdiction to try the subjact of a 
foreign State for the offence of receiving stolen 
property when the offence was not committed 
within British territory. 4 B.H.C. 38 Cr. 

(78) — Penal Code, s, 227 — Violation of condi- 
tions of remission of punishment ^Jurisdiction 
— Crim. Pro. Code (1861), s. 53. -The accused, 
was convicted by the Recorder’s Court of Prince 
of Wales’s Island, Singapore and Malacca, of 
burglary, and was sentenced by him “ to bo 
transported beyond the seas to such place as 
the Governor-General of India in Council may 
direct and appoint, for the term of ten yeare.” 
He suffered, in pursuance of the sentence, im- 
prisonment in the Ratnagiri jail for over eight 
yeai*s, at the end of which ho was permitted to 
reside at Karwar on a ticket of leave. While 
at Karwar, the accused committed the offence 
of theft in a dwelling house, and was convicted 
by a Full Power Magistrate and sentenced to 
15 months’ imprisonment, before his original 
sentence of transportation had expired. Held 
that the Pull Power Magistrate had power to 
sentence the convict to suffer so much of the 
punishment on the original conviction as 1» 
bad not already suffered, that term beingmani- 
festly within bis power, though he should 
determined and declared the exact term of 
punishment, the convict was required to under- 
go in consequence of breaking the conditions of 
his ticket of leave. 9 B.H.C. 336. 

(79) — Property stolen tn one place and received 
at another. — In order to make it legal to punish 
at Patna a prisoner committed in Calcutta on 
a charge of receiving stolen property, it must 

, be shown that the property was stolen at 
i Patna. 5 W.R. Cr. 49. 

I 

(80) — Offence committed on inUrrujpted 
ney — Crim .. Pro. Code {Act X of 1872)^ 

(a). — Where an offence was allied to haTa, 
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1. — (General) — continued. 

been committed during a journey from Bombay 
to Calcutta, and was in fact committed ‘‘etween 
Bombay and Allahabad, at which latter place 
the complainant and tho person by whom the 
offence was alleged to have been committed 
separated and proceeded to Calcutta by different 
trains, held that tho Magistrate of Howrah had 
no jurisdiction to try the charge. To bring 
the matter within his jurisdiction, tho journey 
should have been continuous from one terminus 
lo the other without any interruption bv either 
party. 13 B.L R. Ap. 4 ; 2l W R. Cr. 66. [F., 
1 M.L.T. 343, 30 M. 94]. 


(81) — Theft of box during joiirneg —Crim. 
Pro. Code (idj;'^), s. 6/— A box containing 
money having been missed during a halt at 
Sumbhoogunge, from a boat which was on the 
way to Chittagong, and a question having beeu 
raised whether the charge of theft, which was 
based on the loss, should be tried at Tipperah 
or Chittagong, held that the journey was not 
broken by the halt, and that, under s. C7, 
Crini. Pro. Code, the case could be tried at 
Chittagong. 25 W.R. Cp. 45. 

^Escape from custody — J urisdiciion. 
The jurisdiction to try the offence of esaiping 
from lawful custody vests in the Magistrate 
having local jurisdiction in the District withm 
which the accused escaped. The Magistrate of 
another District has no such jurisdiction. 1 
B.H.C. 139. 


(83) — Offence begun in one place and com- 

pletedin another — St. U, Geo. I c. 74, s. *56. 

8. 56 of the St. 9, Geo. IV, c. 74 (applyinR and 
extending to the British territories in India tne 
provisions then recently made for England wi 
respect to offences committed in two diflorcu 
places or partially committed in one place .in 
accomplished in another) applies only to t le 
cases of persons amenable to tho Supreme 
Court at Calcutta beginning to commit offences 
in one place which are afterwards coinplotcd in 
another, and not to a case where the persona 
committing the offence were not amenable o 
the said Court, and where the whole offence 
which has been committed was within one 
jurisdiction. Thetcrm “ within the limits 
the Charter of the said United Company, 
must be construed to mean within the lunita 
of the Trading Charter of tho K.ast India Com- 
pany. 4 W.K. P.C. 109 = 7 M.I.A. 72 = Bo“l. 
189. [R., 7 B.H.C. Cr. 89, F.B., 10 B.H.C. <5, 
10 B. 263J. 

(84) — Criwfr.-Pro. Code s. 66— Dw/n/a- 

iion in foreign state to comvixt murder in 

‘Sritish Urritory.—yihero a 

resident in foreign territory instigate 
•commission of the offence of murder in , 

territory, which was in consequence committ^ 

therein, held that the instigator %vas not amen- 
able to tho jurisdiction of rr 

B.H.C. 386. [R., 12 B. 507, 1 P-B- 1001 Cr. 

“121 P.L.R. 1901]. 


, Jurisdiction of Criminal Courts — contd. 
i 1. — (General)— cou^iuKcd. 

; (85) — British-born subject — Penul Code, s. 4^6 

' — Jurisdictiou — Justice of the I'eace. — A British- 
born subject charged with the offence of mis- 
j chief under s. 4iU of tho Penal Code cannot be 
tried by a District Magistrate who is also a 
Justice of the Peace, but must bo committed for 
trial before the High Court. 7 B.H-C. Cr. 
1 . 

(86) — Charge of abetment of waging tear 
■ against (he Queen — Ojfcncc committed in Cal- 
cutta and tried at Patna. — ^Vhero tho prisoner 
was charged with having, at Calcutta, abetted 
the waging of war against the Queen, and was 

I tried at the Sessions Court of I’atna, it was 
held that the Court of Session at I-’atna had 
jurisdiction to try him. because ho was a 
member of a conspiracy, other members of 
which had done acts within the District of 
; Patna in pursuance of tho original concerted 
j plan, and with reference to the common object. 

I The Court of Patna had jurisdiction, also, 

' because tho prisoner had sent money from 
! Calcutta to Patna hy hundis, and until that 
i money reached its destination, tho sending 
continued on the part of the prisoner. 9 B.L. 
R. 36 = 17 W.R. Cr. 15. 

I 

(87) — Acts done partly within and 
without British territoncs -‘Oxfence under Penal 
Qofle . — A subject of tho British Govornmunt 
c.an be tried by the Courts of this Country for 
acts done by him. whether wholly within or 
wholly without, or partly within and partly 
without. British India, provided they amount 
to an offence under the Penal Code. 2 W.R. 
Cr. 60. 

(9B ) — Kuropean British soldier — Jurisdiction 
of Military authorities— ■ Deny . Regs. XX of 
mr, ami Xin of IHd-J—i Geo. IV, c. HL,— \ 
British-born Kuropean soldier in a regiment 
stationed at Hazaribagh was committed by 
the Deputy Commissioner of that place to the 
High Court on a charges of the murder of a 
comrade. Upon an application to have the 
commitment quashed and tho prisoner handed 
over to the Military authorities in accordance 
with Heg. XX of 1825, it was held that tho 
provisions of Reg. XX of 1825, as to tho course 
to be taken in dealing with European British 
subjects who liave committed offences wore 
rescinded in Hiiz.aribagh by Reg. XIII of 
1833 s. 3, as being rules for tho administra- 
tion of Criminal Justice within tho meaning 
of that section. As-suming tho Regulation wua 
in force, held that 1 Goo. IV, c. 81 and Reg. 
XX of 1825, though they gave jurisdiction to 
tho Military authorities in certain cases, did not 
wholly exclude tho jurisdiction of tho Civil, as 
opposed to the Military Courts, and that, inas- 
much as the proceedings before tho Deputy 
Commissioner had been taken at the request of 
the Militaryauthorities and assented toby them, 
such nroceedings were not void, and tho com- 
mUment was valid. 18 B.L.R. 474 = 22 WiR. 
20 . 
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1. — (General) — continued. 

(89) — European British subjects — Proof of 
status — Question of fact. — The question whether 
an accused is a European British subject is : 
a matter of fact to be determined judicially by 
the Court of Sessions on the evidence, in the 
event of the prisoner raising that question. 10 ; 

W.R. Gr. 6. I 

(9Q) — Power to try European British subject j 
— Cvini. Pro. Code \ActXof ss. 7i , 

Power of Indian T-/cgislalure-^2'i and 2-5 Vic., 

c. 67 (Indian Councils Act), ss- 22 and 42. A 
European British subject in the mofussil was j 
convicted by a Magistrate under the provisions , 
of Ch. VII of Act X of 1872. He appealed to ; 
the High Court on the ground (inter aha) that 
the Magistrate had no jurisdiction to try the 
case, inasmuch as the Governor-General in 
Council had not the power, under 21 and 
2o Vic., c. 67, to subject a European British 
subject to any jurisdiction other than that of 
the High Court, and, therefore, the provisions 
of ActX of 1872, under which the prisoner bad 
been tried, were ultra vires and illegal. Held 
that the jurisdiction of the High Court as > 
given by the Letters Patent was subject to the 
Legislative powers of the Governor-General in 
Council, and therefore the Magistrate had 
jurisdiction to try the case. 14 B.L.R. 106 = 
22 W.R. Or. 54. 

(91)— IriaZ by Jury— Commissioner of Cooch 
Behar. — The Commissioner of Cooch Behar 
had no jurisdiction ^to hold a trial by jury in 
the Gowalpara District. 8 W-R. Or. 53. 

. (92) — Presumption of jurisdiction — Obiection 

to jurisdiction.— The High Court, being a 
Court of superior jurisdiction, the want of 
jurisdiction is not to be presumed, but the 
contrary. Where the High Court had juris- 
diction to try a prisoner for the offence com- 
mitted, if a charge had been made against 
him by a person authorized to make that 
charge, and the prisoner pleaded not guilty, 
held that proof need not be given that the 
officer had authority to send up the charge. 
Objections to the jurisdiction should be made 
before pleading to the general issue. 1 B.L R. 
0. Cr. 15 = 18 W.R. Cp. 71, note = 17 W.R. Cp. 
36, note. 

(93) — Resistance to process of Civil Court.— 
The resistance to the process of a Civil Court is 
punishable, under the Code of Criminal Proce- 
dure, by a Court of Criminal jurisdiction. 2 B. 
L.R. F.B. 21=10 W.R. Cr. 43. (9 W.R. Cr. 63. 
overruled). 

(94) — O6sfr«cfiort to right of way— Erection 
of building on public way, - Where a party resid- 
ing on one side of a public lane encroaches on 
the lane by building, and narrows the passage 
at that particular spot, so far as to cause the 
tra£6c to pass over a portion of the land of the 
party residing on the opposite side of the lane, 
the rem^y of the latter is, by reooorse to the 
Dnminal Court, to prevent the obetmetion of 
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the public thoroughfare. If he does not do so, he 
has no cause of action against the other. 11 W« 
R. 445 [D., ‘21 W.R. 408J. 

(95) — for dosing neio road and opening 
old one. — In a suit for closing a new road opened 
by the defendants through the land of the 
plaintiff, and for opening an old road, which 
had been closed by the defendant, held by 
Markby, J., that the question of opening or 
closing a public road belongs to the Criminal, 
and nob the Civil, Court. 3 B.L.R. A.C. 351 = 
12 W.R. 275. [Appr., 7 B.L.R. 134 ; F., 1 A. 
249 ; R., 2 B. 370J. 

(96) — Application for maintenance. — Held, 
that an application under s. 488, Crim- Pro. 
Code, 1882, for maintenance was not a com- 
plaint of an offence, and the provisions of the 
s. 177 were not applicable to determine the 
jurisdiction of a Court competeut to entertain 
such application. 13 P.R. 1885 Cr. 

(97) — Offences committed during journey — 
Theft of box during journey — Crim. Pro. Code 
{1872), s. 67— See 25 W.R. Cc. 45. 

(93) — Offences committed during journey—" 
Offence committed on interrupted journey^ 
Crim. Pro. Code, Act X of 1872, s. 67, illn. (n). 
— Where an offence was alleged to have been 
committed during a journey from Bombay to 
Calcutta, and was in fact committed between 
Bombay and Allahabad, at which latter place 
the complainant and the person by whom the 
offence was alleged to have been committed 
separated and proceeded to Calcutta by different 
trains, held that the Magistrate of Howrah had 
no jurisdiction to try the charge. To bring the 
matter within his jurisdiction, the journey 
should have been continuous from onoterininus 
to the other without any interruption by either 
party. 13 B.L.R. Ap. 4 ; 21 W.R. Cr. 66. 

(991 — Offence committed only partly in one 
District — Receiving stolen property — Properly 
5/o^en in one place and, received at another. — In 
order to make it legal to punish at Patna a 
prisoner committed in Calcutta on a charge of 
receiving stolen property, it must bo shown that 
^bo property was stolen at Patna. 8 W.R. Cr.49. 

(100)— Cade, ss. 304- A, 323— Death 
resulting from intentioMl violence. — Where the 
facts found showed that death resulted from vi^ 
lence intentionally directed against the deceased 
by theaccused, the Chief Court, on therevision 
side, altered the conviction from, one nnder 
8. 304-A, Penal Code, to one under a. 323 of 
the same Code, li P.R. 1880 Cr. 

See ABETMENT, 16 A. 389, 19 B. 106, 24 B. 
287 = 1 Bom.L.R. 678, 4 C. 10=3 C.L.B. 81. 

See Acquittal, 9 Bom. L R. 156=8 Cr. L» 
J. 171. 

See ACT XVm OF 1860, 12 A. 115. 

See ACT Xm OF 1859, 7 M. 364 = 1 Weir 
672, 13 P.W.R. 1910 Cr. 
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. See ACT XX OP 1863. 1 55 = 1 Weir 755. 

5eeACTXIIIOPlSG4.s.71,4M.H.n. App. 4. 

See ACT XI OF 1372, 6 B. 622. 

See ACT III OF 1877, s. 82, 10 C. 604. 

See Act I of 1879, 10 C.P.L.B. Or. 1. 

See ACT XXI OF 1379. 5 O.C. 55, 8 C. 995 = 
11 O.L.R. 241, F.B. 

See ACT TV'OF 1880, 14 B. 227. 

See ACT XV OF 1903. ss. 7 and 8, 33 0. 
1032 = 4 Cr. L.J. 366. 

See Ben. Act VI of 1901, 37 C. 27. 

See Bom. Act Y of 1878, 5 Bom. L.R. 873. 

See BOM. ACT VII OF 1878, 3 B. 384. 

See Caste, l Weir 614. 

See CONSULAU Court, Rat. Un. Cr. C. 880 
= Cr. Rg. 3 of 1897. 

See Contempt of Court, 25 P.B. 1873 
Cr., 7 P.R. 1874 Cr.. 4 P.R. 1876 Cr., 3 P.R. 
1877 Cr., 22 P.R. 1879 Cr., 30 P.R. 1882 Cr. and 
8 P.R. 1675 Cr. 

See Criminal Misappropriation, A.W. 
N. 1881, 89. 

See Crim. Pro. Code (1898), s. I4i, 8 C.W. 
N. 376. 

See Crim. Pro. Code (1898), s. 145. 30 C. 
155 = 6 C.W.N. 737, F.B.. 31 C. 48=7 C-W.N. 
825, P.B , 6 C.W.N. 563, 6 C.W.N. 841, 3 
Bom. L.R. 416. 


See Crim. Pro. Code (1893), s. 179, 4 O C. 
876, U.B.R. (1897—1901), Vol. I, 53, 4 M.L.T. 
481=9 Cr. L.J. 92, 18 P.W.R. 1908 Cr.=8Cr. 
L.J. 75. 


See CRIM. Pro. Code (1898), s. 185, 5 L.B. 
R. 17 = 9 Cr. L.J. 681 = 2 Ind. Cas. 361. 

See Crim. Pro. Code (1898), s. 188, 13 B. 
147. 

See Crim. Pro. Code (1898), s. 530, 13 B. 
502. 

See CRIM. PRO. Code (1398), s. 631, 30 
M. 94 = 1 M.L.T. 345 = 4 Cr. L.J. 500. 


See Dispute as to possession of immove- 
able property, 10 O.C. 89 = 6 Cr. L.J. 
394, 7 C.L.R. 616. 

See ENTICING AWAY MARRIED WOMAN, 
21 P.L.R. 1902. 


See PENAL Code, s. 307, 16 A. 389. 

See Penal Code, 8.228, 6 C.L.J. 713 = 
6 Cr. L.J. 405. 


See Penal Code, ss. 
62 = 8 A.L.J. 146=3 Cr. 


892.4U.A.W.N. 1906. 
L.J. 247 = 28 A. 872. 


See Penal Code, ss. 410, 411, 5B. 838. 

See Revision, is C.W.N. 763 =10 Cr. L.J. 
190=2 Ind. Cas. 846 = 86 C. 643. 
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See Sanction to prosecute, 4 N.L.R. 
140, 1 L.B.R, 47, 9 C. P.L.R. Cr. 27. 

See Security to keep the peace, lO 
O.C. 287 = 6 Cr. L.J. 302. 

See Theft, 10 B. 186. 

2. — (Jurisdiction over Europeans). 

See EUROPE.VN BRITISH SUIWECT. 

(1) — Crim. Pro. Code ss, 74, 83— 

European British subject'^Procedure. — Where 
a Magistrate tried an accused personas being 
other than a European British subject, not- 
withstanding the fact that the accused raised 
the plea, and convicted him, without deciding 
the question, and sentenced him to a punish- 
ment which, if the accused was a European 
British subject, the ^lagistrato had no right 
to award, the High Court remanded the case to 
the Magistrate, in order that he might decide, 
in the manner prescribed by s. 83, Crim. Pro. 
Code, whether the accused was or was not a 
European British subject. On its being found 
that the accused was a European British subject, 
held, that, as the Magistrate had tried the case 
without jurisdiction, the High Court could not 
proceed with the appeal on its merits, and to 
reduce the sentence, if theoffcnce be established, 
to one which tho Magistrate was competent to 
pass under s. 74of the Code. 4 A. J41. (D., 

2 A. L.J. 20 = 27 A. 397=A.W.N. 1905, 5 = 2 
Cr. L.J. 17J. 

(2) — (h im. Pro, Code (7682), ss. 4, 453, 454 — 

European British subject — \y'uiver-Ej/'ect. — Tho 
definition in s. 4 must be read with reference to 
the “ special proceedings ” against European 
British subjects contemplated in Ch. XXXIII, 
and not with reference to proceedings generally 
against I2uropcans, including proceedings in 
which they waive their rights under that 
Chapter. If, therefore, in any particular case, 
the special rules contained in Ch. XXXIII 
cease to bavo any application, the definition of 
“ High Court ” in s. 4 (i), ceases also to have 
any application to such a case. Tho definition 
in the latter part of s. 4 (i) then prevails ; and 
the case falls within tho category of “other 
cases,” to which that part of the definition 
applies. If the case is one tried in the Province 
of Sind, the High Court, in reference to the 
proceedings in it, would bo the Sadar Court in 
Sind. Where a European British subject 
waives bi.i right to be dealt with as such by tho 
Magistrate before w horn hois tried, ho shall not as- 
sert it in any subsequent stage of the same case. 
Ho thereby loses all the benefits of tho special 
procedure provided for him, including the right 
to have the proceedings in bis case reviewed by 
a Presidency High Court, if another Court 
exercises the highest rovisional jurisdiction 
under the Code, in cases other than those 
against European British subjects, in the place 
where he is tried. 12 B. 561. (R*. 1 P.R. 

1908 Or.=4 P.W.R. 1908 Cr. = 7 Cr. L.J. 
274 = 136 P.L.R. 1909J. 
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Jurisdiction of Criminal Courts— contd. 

2.— (Jurisdiction over Europeans)— 

{S)— Act XXIV of 1859 (Police), s. 4S-~Offence 
bji a European British subject — Jurisdiction . — 
The Cantonment Magistrate has no jurisdic- 
tion to try a European British subject for an 
offence under s. 48 of Act XXIV of 1859. 3 

M.H.C. App. 25. 

(4) — Letters Patent, J8G5, (Madras), s. 2l — 

European British subjects — Poxcer of High 
Coui-t to try thexn for ojfexxces comniitted in 
Mysore.-^By the operation of s. 21 of the 
Letters Patent constituting the High Court, 
the provisions in the Charter of the late 
Supreme Court still govern the criminal juris- 
diction of the High Court. The Court is 
empowered to try British subjects for offences 
committed within the factories subordinate to 
Fort St. George or within territories subject 
to, or dependent upon, the Government of 
Madras, " or within any of the dominions of 
the Native Princes of India in alliance with the 
said Government.” Mysore is ths territory of 
a Native Prince in alliance with the Madras 
Government, and, consequently, the High 
Court has jurisdiction to try European British 
subjects for criminal offences committed within 
such territory. 1 Weir 4 = 2 M.H.C. 444. [B., 

6M.H.C. App. Ill, 12M. 39]. 

(5) — British-horn subject — Preo/. — Where a 
prisoner pleaded that he was a British-born 
subject and that he ought, therefore, to be tried 
before the High Court, and where the evidence 
showed that the prisoner was the legilimate 
grandson of a person said to have been a 
Serjeant in the service of the King or of the 
East India Company and there was no sufficient 
evidence to establish a valid nuirriage between 
that grandfather and a Native Christian woman 
through whom the prisoner traced his descent, 
and there were alsodoubts .about the nationality 
of the said grandfather, held, that there was 
no evidence to show that the prisoner was a 
British-born subject. 2 Weir 11 = 6 M.H.C. 7. 

(6) — Crim. Pro. Code (>dl3S), ss. 9 215 — 

Jurisdiction of Courts of Sessions in British 
■Bcloochistan — European British subject — Chief 
Court's jxirisdiction—Iieg. VIII of 1898. 

The Courts of Sessions in Beloochistan have 

jurisdiction to try European British subjects 
committed to them by competent Courts. 
These Courts having been appointed by the 
Governor-General in Council under s. 3 of the 
Regulation, their jurisdiction is not affected by 
the fact that they have not been appointed by 
the Local Government under s. 9 of the Code. 
The Political Agent and the Cantonment 
Magistrate, Quetta, commit to the Chief Court, 
whilQ the Extra Assistant Commissioner and 
Assistant Political Agent, Quetta, commit to the 
Sessions Court. So, a commitment of a 
European British subject to the Court of 
Se^ions by the Extra Assistant Commissioner, 
Quetta» cannot be quashed under s. 215 of the 
Cede. 5 P.R. 1907 Cr. = 6 Cr. L.J.r 108=41 
P.L.R. 1907=26 P.V.R. 1907. 


Jurisdiction of Criminal Courts— c\d. 

3. — (Jurisdiction over Natives). 

(1) — Crhn. Pro. Code {1S82), s. 188 — Native 
Indian sxihject of Her Majesty committing 
offences in Native State — Jurisdiction of British 
Courts. — A person bom in the Baroda State of 
a father who was presumably a subject of His 
Highness the Gaikwar, since the father was 
resident in the Baroda State and was not shown 
to have been born outside that State, is not a 
Native Indian subject of Her Majesty, although 
both the father and the son have occasionally 
lived in British Territory within the meaning 
of s. 188, Crim. Pro. Code. But if he is a 
servant of the Queen, because of his employ- 
ment in the British Government, he is, under 
s. 4, I.P.C., subject to punishment under 
the I P.C for any offence committed "with- 
in the dominions of any State in alliance 
with the Queen.” But it docs not follow that 
the Magistrate of the place, in whoso jurisdic- 
tion be is found, has jurisdiction under s. 188, 
Crim. Pro. Code, to try him for the offence 
committed in a foreign State. The term 
"Native Indian subject of Her Majesty ” in 
s. 138, Crim. Pro. Code, must be construed 
strictly, and cannot bo hold to include "serv- 
ants of Her Majesty.” 16 B. 178. 

Jurisdiction of High Court. 

See High Court, Jurisdiction of. 

Jurisdictionof Magistrate. 

See Magistrate, Jurisdiction of. 

a 

Jurisdiction of Magistrates Act. 

See Act VII of 1853. 

Jurisdiction of Sessions Judge. 

See SESSIONS JUDGE, JURISDICTION OF. 
Jury. 

See ASSESSORS. 

See Charge to Jury. 

See Crim. Pro. Code (I898), ss. -274 to 
332. 1 

See Judge and Jury. 

See Nuisance. 

See Verdict of Jury. 

(t)— Crim. Pro. Code (1898), ss. 274, 451 («) 
— Trial with a jury not properly eonstiiuUdin 
accordance with Government Notification, valid- 
ity of. — Where the Local Government bos 
issued a notification that in tri.als by jury, the 
jury should consist of five persons, a District 
Magistrate, trying a person with a jury con^t- 
ing of seven persons under an old notification, 
is acting improperly, and the trial is a nullity. 
26 A. 211 = A.W.N. 1904, 1. 

(2) — Crim. Pro. Code (1882), ss. 306, 307 and 
536 — Trial by Jury of offence triable with asses* 
sors — Judge disagreeing with Jury's verdict^ 
Proper proceedings . — Where the accused charged 
with an offence triable with the aid of seseeson 
was tried by a Jury and- was acquitted Mod tM 
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Jury —continued. 

Sessions Judge whodisagrcod with the jury treat- 
ed the verdict of the jury, on learning that the 
case was triable with the aid of assessors, as ; 
the opinion of assessors and recorded a judg- | 
ment convicting the accused. Jtehi, that the ; 
pouviction was bad, as the trial by the jury was 
not invalid and the trial was complete when the 
jury returned their verdict. The Judge was 
bound to act either under s. 30G or under 
s. 307, that is, he was bound either to give 
judgment in accordance with the verdict, or to 
submit the case for orders of the High Court 
if he disagreed with the verdict, and w.as clearly 
of opinion that the reference was riccessary for 
the ends of justice. 25 C. 555. [i?., 23 B. 
696, 2 Weir 453 = 26 M. 243J . 

(3) — Grim. Pro. Code (1872), ss. 233 and 263 

^Trial by jury of charges, some of them Viable 
hy jury aiui others with the aid of assessors 
Verdict of acquittal — Duty of Judge.- Where 
charges, some of them triable by jury and 
others with the aid of assessors, are tried by 
a jury, and the jury return, by a majority, a 
verdict of “ not guilty " on all charges, the 
Judge is not competent to treat the trial so far 
as regards the latter charges, as having been 
held with the aid of assessors, and to convict 
the acou.sed concurring with the minority. He 
must accept the verdict of the jury as one of 
acquittal and then pass orders in accorda^o 
with s. 263. 4 C.L.R- 405. 25 C. 555 ; R-y 

23 B. 696, 2 Weir 453 = 26 M 243J . 

(4) _Crim. Pro. Code (1898), s. 307— Verdict 
of jury as assessors — Judge differmg from the 
Verdict. — The accused was tried with the aid of 
a jury, on four charges. On the first, second 
and the fourth charge, the Judge agreed with 
tho jury and acquitted the accused* On the 
third chargei however, which referred to an 
oSeuce not triable by a jury, the Judge invited 
the verdict of tho jury as jurors instead of asses- 
sors, and disagreeing with their verdict, re^rred 
the matter for the orders of the High Court 
under s. 307, Grim. Pro. Code. Held, that 
though the procedure adopted by the Sessions 
Judge was most irregular, the trial must be 
accepted as a legal one, and that the case was 
one which could bo submitted to tho High 
Court under s. 307. 23 B. 696 = 1 
114. C«.,3Bom. L.R. 278, 10 Bom. L.R. 632J . 

(6)— Criwi. Pro. Code (1898), ss. 303, 307— 
Differing from the verdict of jury, when allow- 
able.— The mere fact that, upon consideration 
of all tho evidence before tho Court, a Judge 
would have arrived at a conclusion different 
from that arrived at by the jury, would not 
justify tho High Court in interfering with their 

unanimous verdict. 2 A.L.J. 

357. CWof Jf., 9 C.L.J. 638 = 36 C. 629 = 13C. 

W.N. 767J. 

(6)— Criw, Pro. Code (1882), s. 303—Qufst^^l 
io jiiry^Purpose — Practice . — In a trial by jury 
where the verdict is general and has been deli- 
vered without arabiguily or incompleteness, 
and there is no reason to suspect a misccmcop- 
tion of tho doctrines of law, the Sessions Judge 


Jury — continued. 

has no right to put questions to the jury with a 
view to point out on what points of evidence 
their opinions are at variance with his own. 
And the answers given to such questions cannot 
be taken into consideration. Fiven where special 
verdicts are required, such verdicts deal with 
the facts to l>e found and not with the evidence 
adduced to prove them. Rat. Uo. Cr. C. 442. 

(7)— Crini. Pro. Code {1898), s. 303— Ques- 
tioning the jury tvhen alloivable. — Where tho 
verdict of the jury is quite free from ambiguity, 
the Sessions Judge would not bo acting legally 
under tho provisions of s. 303 of the Code, in 
asking questions of the jury, and the High 
Court in this c.ase declined to consider their 
answers. 2 A.L.J. 475 = 2 Cr. L J. 357. 

(Q)— Practice — Judge — Jury — Talcing evi- 
dence in abscnceof jury-Reference to Higti Court. 
— It is not competent to a Sessions Judge 
to examine witnesses in a jury-trial after the 
jury has gone and in the absence of the accus- 
ed, and then to act on the evidence in deter- 
mining whether or not bo should differ from 
the jury and refer the matter to tho High 
Court. 7 Bom. L.R. 979 = 3 Cr. L.J. 42. 

(9) — Crim. Pro. Code (1882), ss. 207, 301 — 
Trial by jury— Necessity for summing up by 
Judge, — In cases tried by jury, the Crim. Pro. 
Code does not con template the reception of a ver- 
dict from the jury without their having the as- 
sistance of a summing up by the Sessions Judge, 
since a careful summing up may often change 
the hasty and superficial impression of a jury, 
and tho parties are entitled to this service. 
Rat. Un. Cr.C. 288 =Cr. Rg. 27 of 1886. 

(X0)-Pcnal Code, ss. 2-17, 149— Charge of 
rioting — Jury, power of, to decide physical 
capability of accused to take part in the riot . — 
Where an accused person charged with rioting 
alleged that ho was incapable of taking part in 
a riot, held that tho verdict of tho jury after 
seeing tho physic^il condition of tho accused is 
to be preferred to the testimony of witnesses. 
Tho jury was competent to decide whether a 
person in physical condition was capable of 
taking part in a riot and could have had tho 
courage to boat a place whore a riot took place. 
6 C.L.J. 253=6 Cr. L.J. 359. 

— Jurymen — Disqualification. — A clerk in 
the office of the District Magistrate is not dis- 
qualified on that account from sitting on a 
jury. 7C 42 = 8 C.L.R. 273. 

(12) — High Court— Crim. Pro. Code (1875), 
ss. 32 to 37— Trial by jury — Hindu prisoiusr . — 
The right conferred on a person not being a 
European British subject, to bo tried by a jury, 
tho majority of whom shall not be Europeans 
or Americans or both, only arises in the event 
of a British subject, who is accused jointly with 
him. choosing to avail himself of the privilege 
conferred on him by s. 35. In other cases, a 
person, not being a European British subject, 
has not such a right. 1 B. 232. 
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Jury — continued- 

(13) — Crim. Pro. Code (1898), s. 332^ 
Gentlemen on the jury lish duty of, to intimate 
change of addressService of sumiuons upon 
juror. — The law does not contemplate the 
imposition of any obligation on persons on the 
jury list, either to notify their change of 
address to the Court before leaving their usual 
place of residence, or to make any arrangement 
for the acceptance of notice and for the giving 
of information to the Court that he would be 
unable to attend. Where summons was served 
by affixing the duplicate on the door of the 
dwelling house of a juror, who, at the time, 
was living away from home, and had no know- 
ledge of such service, held that he was not 
liable for fine tor non-attendance. 6 C.W.N. 
887. 

(l-D— Crim. Pro. Code (1832). ss. P23-D, 307 
and 537 — Statements inadmissible- Netv trials 
Appeal- — Whore inadmissible statements con- 
tained in the deposition of a witness obtained 
on commission were allowed to go to the jury, 
the High Court, on the appeal of the prisoner 
against the verdict of conviction, upheld the 
verdict. Held, that the High Court has discre- 
tion either to determine the appeal on the 
evidence or to order a new trial. Cr. Rg. 11 of 
1895. 

(15) — Criin. Pro. Code (Act V of 1893), ss. 274, 
451 {6)— Number of jurors — Ooverntnent Notifi- 
cation. — Where a District Magistrate tried a 
person for an ofience under s. 304-A of the 
Penal Code, with a jury consisting of seven 
persons, while a Government Notification 
required all Sessions cases to bo tried with a 
jury of five persons, held that the trial was by 
a Court without jurisdiction, A.W.N. 1904, 1. 

(16) — Withdrawal of case from jury — Im- 
proper acquittal. — The Sessions Judge has no 
right to pronounce his own judgment on the 
credibility of the evidence, and to withdraw 
tho consideration of the due weight to be given 
to the evidence to the jury. 16 W.R. Cp. 20. 
IR., 10 A. 414], 

(17) — Trial by jury or assessors — Deputy 
Commisswner of Non- Regulation provinces . — 
Held, with reference to the provisions of 
ss. 445-A and 445-B of Act VIII of 1869, that 
the chief executive officer of a Non-Regulation 
province was bound to proceed under the 
provisions of Act XXV of 1861 in the trial of 
offences punishable by a Court of Session, and 
that he must try the prisoners with a jury or 
assessors, even if one of the counts of the 
charge against the prisoners be in respect of an 
offence not triable by a Court of Session. 13 
W.R. Gp. 59. 

(18) — Case tried by jury to which trial by 
jury had not been extended — Invalidity — Appeal. 
Whore a case, to which the Government had 
not extended trial by jury, was tried by jury, 
tho trial was not considered invalid on that 
ground : but the Judge's charge may be 
treated as his judgment in the case, and tho 
prisoner’s appeal may be heard on the facts. 
M W.R. Cf. 30. 


Jury — continued. 

(19) — Trial hyjury of case triable by assessors 
— Adultery — Crim. Pro^ Code (1872), s 233.— ‘ 
The fact that a charge under the Penal Code, 
s. 497, was triable with asso.ssors and not by a 
jury, would not affect the legality of a convic- 
tion of adultery before a jury. 24 W.R. Cp. 
18. 

(20) — Appointment of jury — Crim. Pro. Code 
(1872), s. 523 — Discretion of Magistrate. — A 
Magistrate under Act X of 1872, s. 523, should 
exercise his own independent discretion in 
selecting the members of the jury. 21 W.R. 

Cr. 43. 

(21) — Jury improperly constituted — Crim* 
Pro. Code (1861), s. 310.— k jury appointed 
under s. 310, Crim. Pro. Code, is not properly 
constituted when only the foreman is appointed 
by the Magistrate and the rest of the members 
by the parties. 7 B.L.R. Ap. 97; 16 W.R. 
Cr. 23. 

(22) — Jury improperly constituted — Crim. 
Pro. Code(/872).s. 523.— In a case in which 
a party, on whom an order bad been made for 
the abatement of a nuisance, applied, under 
8. 523, Crim. Pro. Code, 1872, for the appoint- 
ment of a jury, held that it was not proper for 
tho Magistrate to appoint the complainant and 
two of his witnesses to be, the former a foreman, 
and the latter two of the members of the jury. 

22 W.R. Cr. 47. 

(23) — Decisimi of jury— Effect of— Finality of 
decision so far as Magistrate is concerned . — 
Where a jury is appointed, under s. 310 of the 
Code of Criminal Procedure, to try whether an 
order passed by a Magistrate for tho removal of 
a nuisance or obstruction is reasonable or not, 
the Magistrate is bound under that section to 
be guided by the decision of the jury. 12 W R, 
Cp. 28. 

(21) — Award delivered after time fixed, effect 
of — Crim. Pro. Code (Act VIII of I869)t 
s. 310— Act X of 1872, s. 523.— K MagUtrate 
cannot receive and enforce the award of a jury 
under s. 310 of the Crim. Pro. Code, 1861, deli-» 
vered long after the dav fixed for the pnrpoae., 

7 B.L.R. Ap. 87; 16 W.R. Cp. 23. 

(^5)— Fixing time for award of jury — Crim. 
Pro. Code (1861), s. 310.— In referring 
a case regarding a nuisance to arbitrators under 
s. 310, Code of Criminal Procedure, 1861, ft 
Magistrate should fix a time within which the 
arbitrators are to send in their award ; and this 
must be done whenever from any cause tM 
constitution of the jurors is changed and a fresh 
juror is appointed. 14 W.R. Cr. 69. 

(26)— Report of majority of jury— Crim. 
Pro. Code (1872), s. 523— Duty of Ma^- 
trate. — Where, under s. 523 of tho Crinunw 
Pro. Code, a Magistrate receives the 
of a jury, he is bound to act according to the 
recommendation of tho majority. When a nnift' 
her of jorors do not agree with one another lu 
every respect, but all agree that a certain order 
passed by a Magistrate, taken asawholo^ uo 
necessary, such jurors should be coun^ ^ 
gether as objecting to the order. 26 W.R- 6** 
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Jupy~-continued . 

(27) — Omission to sicear fury in Sessions cose. 

— Qucere. — Whether the omission of a jury iu a 
Sessions case to be sworn, is one which would 
be covered by s. 13 of the Oaths Act, 1873. 20 

W.R. Cr. 19. 

(28) — Objection to Juror — Crini. Pro. Code 
(2861), s. 344, cl. (5). — The allowing of an objec- 
tion to a juror coming within the third clause 
of s. 344 of the Code of Criminal Procedure, 
1861, is in the discretion of the Court ; and 
although the Judge is not bound to admit the 
objection, yet he should not treat it as frivolous. 
16 W.R. Cp. 66. 

(29) — Qualification of Juror — Selection of 
Jury. — In forming a jury, a Sessions Judge 
should endeavour to obtain persons of an in- 
dependent position in life, and men of judgment 
and experience. 23 W.R. Cr. 35. 

(30) — Special Jury — Power of Clerk of Crown 
—jyraunng up list of special jurors. — The draw- 
ing up of the list of special jurors is entirely in 
the discretion of the Clerk of the Crown, and 
the Court will not interfere. 1 Ind. Jur. N. S. 
106. 

(31) — Crim. Pro. Code (Act XXV of 1861) — 

Ttnal by Jury — Swearing if necessary,— It is 
not necessary, in a trial by jury under the Crim. 
Fro. Code, that the jurors should be sworn. 3 
B.H.G. 56. [R., 16 B. 359J. 

(32) — Question for jury — Crim. Pro. Code 
(1872), s. 523 — Procedure. — Where a Magistrate 
directed a person either to remove an obstruc- 
tion to a path leading to a road or to show 
cause why such order should not bo enforced, 
and in which subsequently the Magistrate, at 
the request of the accused, appointed a jury 
under s. 523, Crim. Pro. Code, held that what 
the jury should have been asked to try was the 
question whether the first order of the Magis- 
trate was reasonable and proper, and for that 
purpose to consider whether there was a bona 
fide question between the parties as to the 
right of way over this particular piece of land. 
21 W.R. Cp. 64. iF., 5 C. 875] . 

(33) — Appointment of second jury — Crim. 
Pro. Code (1872), s. 523. — A jury appoint- 
ed by a Magistrate under s. 523, Crim. Pro. 
Code, had thoroughly considered the matter 
submitted to them • The individual members of 
the jury had given in their opinion to the fore- 
man to report to the Magistrate. The only 
delay occurred in the foreman’s making the 
report. Held that the Magistrate could not 
appoint a second jury to consider the matter 
afresh, but ought to have acted on the report 
of the first jury which had been given iu before 
he made his final order in the matter. 21 W. 
R. Cr. 54. 

(34) — Supreme Court, Bombay — Practice — 
Jury— Crimes andmisdemeanours — High Court 
— Letters Patent^ 1862, el. 38 -Penal Code, Act 
XLV of 1860. s. 467.— By cl. 38 of the Letters 
Patent of 1862, the practice in criminal pro- 
ceedings observed by the Supreme Court 

138 


I Jury — concluded. 

! should be followed by the High Court in its 
Original Criminal Jurisdiction. Such practice, 
in cases of trial by jury, was to detain the 
jurors together for the night in Court iti cases 
of felonies, and to send them homo in cases of 
misdemeanours. Held, in a trial for an offence 
under s. 467 of the Penal Code, where the jury 
were allowed to go to their homes before the 
close of the trial, that there was no irregularity 
since under the classification of offences before 
the operation of the Penal Code, the offence 
j defined in s. 467 of the said Code was only a 
misdemeanour. The exercise of discretion by 
the lower Court is not reviewable under cl. 2G 
of the Letters Patent when there is no error of 
law. 3 B.H.G. Cr. 20. [R., 10 B.H.C. 75]. 

See ABETMENT, 1 W.R. Cr. Letters, 2. 

— Recording evidence in the absence of asses- 
sors— A ssessors, 15 A. 136. 

— Offence triable both by jury and assessors 
— Proper procedure — See Crim. Pro. CODE 
(1898), ss. 269 (3) and 309, 2 Weir 334. 

See Crim. Pro. Code (1898), ss. 269 (3). 

! 309, 537, 26 M. 598 = 2 Weir 333. 

See Crim. Pro. Code (1898), ss. 269,403, 
536, 24 M. 641 = 2 Weir 458. 

See Crim. PRO. Code (1898), ss. 276. 279, 
326, 7 C.W.N, 188. 

— Duty of Judge to explain the law to jury — 
Omission, whether amounts to misdirection — 
See Crim. Pro. Code (1898), ss. 297, 298, 29 
C. 379 = 6 C.W.N. 292. 

— Grounds of reference of verdict of jury — 
Sec Crim. Pro. Code (1898;. s. 307, 7 C.W.N. 
345. 

— Trial by jury instead of with the aid of 
assessors — See CRIM. Pro. CODE (1898), ss. 418, 
439, 536, 25 B. 680 = 3 Bora. L.R. 279, F.B. 

See Crim. Pro. Code (1893), s. 423, 2 
Weir 499, 2 Weir 384 = 2 Weir 493. 

—Right of European British subject to be 
tried by a jury — See CRIM. PRO. CODE (1898), 

8. 451 (1), 24 A. 511«A.W.N. 1902, 142. 

4 

See CRIM. Pro. Code (1893), ss. 521, 526, 

10 C.L.R. 193. 

See Crim. Pro. C0DE'(1898), ss. 536, 537, 

26 M. 243, note. 

— Effect of not claiming. — See EUROPEAN 
British Subject, 27 a. .397 = 2 A.L.J, 20 
= A.W.N. 1906, 5 = 2 Cr. L.J. 7. 

See Evidence act, s. 30, Rat. Un. Cr, 

C. 436. 

See Evidence act, s. 167, 19 b. 740. 

See Plea of Guilty, 2 Weir 835. 

See Transfer of Criminal Cases, 25 
C, 727 = 2 C.W.N. 65. 
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Jury under Nuisance Sections of Crim. Pro. 
Code. 

See Grim. Pro. Code (1893), ss. 133—138. 
See NuISANXE. 

■ {1)—Crim. Pro. Code (1898), ss. 133 mid 138— 
Obstruction to public way — Bona Me question of 
title — Reference tojury—Decisiononmerevispec- 
tionof locality — Validity — Nomination of jury 
— Duty of Magistrate . — When the person called 
upon under s. 133. Grim. Pro. Code, 1898, to 
show cause why an obstruction should not be re- 
moved from a public way denies that it is a public 
way, it is for the Magistrate to determine whe- 
ther there is o, bona fide objection, and he cannot 
in spite of the objection (unless he determines 
that it is not 6ona fide) refer the matter to a jury. 
The jury is not competent to decide whether 
the way obstructed is or is not a public way. 
They can merely find whether the Magistrate’s 
order is reasonable and proper, as origin- 
ally made, when the matter is properly 
submitted to them. [H., 2 P.R. 1903 Cr.J 
A jury cannot decide a matter referred to them 
under s. 138 without taking evidence and 
merely on inspection of the localit}’. They ^ 
are bound to hear the parties and such witnesses ' 
as they may desire to have heard. [^..CC.W.N. 
886] . A Magistrate should use his own indepen- 
dent discretion in the nomination of the fore- 
man and one half of the remaining members 
of the jury. 26 C. 869. 

(2) — Crim. Pro, Code {1882), ss. 133, 135, 

13S, 139 — Appointtnent of jury to consider the 
reasonableness of oider under s. 133 — Verdict 
of majority — Duty of Magistrate . — Where a 
person, against whom an order under s. 133 
was made, applied to the Magistrate to appoint 
a jury, and the majority of the jury, after ex- 
amining the spot, found the order of the Magis- 
trate to abate the nuisance was reasonable, 
but the Magistrate, however, discharged his 
order, held, that that portion of the order dis- 
charging his order under s. 133 should be set 
aside, and the questions should be considered 
again by a fresh jury. If the jury appointed 
under s. 138, required evidence, it should be 
produced before them. It is for the Magistrate 
to show by evidence that the obstruction re- 
ferred to is an unlawful obstruction of a public 
way or in a public place. 18 A. 158. [12. , 6 

A.L.J. 188 = A.W.N. 1908, 151 = 30 A. 364 = 8 
Or. L-J. Ij . 

(3) — Crim. Pro. Code {1898), ss. 133, 135— 
Questions of title could not be raised after verdict 
of jury. — Where a person called upon to show 
cause, under s. 133, why he should not remove 
an unlawful obstruction from a road, alleged 
to be a public road, put in a petition denying 
that there was ever a road as asserted, and also 
asked for the appointment of a jury, held, that 
he was bound by the verdict of the jury ap- 
pointed, and should not raise a question of title 
subsequently. 22 A. 267. 

(4) — Crim. Pro. Code {1882), ss. 133, 138 and 
139 — Jury — One of the jurors refusing to act . — 
"Where one of five jurors appoint^ under s. 138, 
had not acted at all on the jury, and, of the 


! Jury under Nuisance Sections of Grim. Pro> 

I Code — (concluded). 

I 

i remainder, two were in favour of the temporary 
order under s. 133 being maintained, and the 
other two against it, the magistrate would be 
wrong in declining to pass an order under 
s. 139 of the Code, but should summon a fresh 
jury and commence the enquiry afresh. 11 

C. Si. 

(5) — Crhn. Pro. Code (1882), s. 133, Proceed- 
ings under — Majority of jury. — The majority of 
the jury contemplated by s. 139 of the Code is 
a majority of the jurors appointed, and not 
merely the majority of the jurors, who attend- 
ed the meetings held. The ^lagistrate cannot 

; act upon the report submitted by such majority, 

I but ho can pass such order as he may think fit 
under s. 141 of the Code. 13 C. 273. 

(6) — Crim. Pro. Code (1882), s. 138 — Nomi- 
nation of jury -Delegation . — Under s. 138 of 

i the Crim. Pro. Code, the Magistrate cannot 
delegate the duty of nominating the jury to 
another jury. Rat. Un. Cr. C. 460 = Cr. Rg- 
17 of 1889. 

(7) — Crim. Pro. Code (1898), ss. 133, 138, 
110 and 111 — Jury failing to return the verdict 
— AppointmeJit of a fresh jury — Magistrate' s 
discretion. — Where, in a proceeding under 
s. 133, Crim. Pro. Code, the jury, appointed 
under s. 138, failing to return the verdict on 
accountof certain causes, the petitionerappeared 
before the Magistrate and prayed for the 
appointment of a fresh jury, but the Magistrate 
refused the prayer, and, proceeding under 
s. 141, Crim. Pro. Code, made bis original 
order absolute, held, that the Magistrate, in 
so doing, did not exercise a proper discretion. 
He ought to have, in the exercise of his discre- 
tion, appointed a fresh jury in compliance with 
the prayer of the petitioner. 12 C.W.N. 1047 
= 8 Cr. L.J. 233. 

— Reference to jury by Magistrate, propriety 
of— See CRIM. PRO. CODE (1898), s. 133, 31 C. 
979 = 9 C.W.N. 72. 

— Verdict of jury if can be questioned in 
Civil Court— See JURISDICTION OF CiVID 
COURTS, 19 W.R. 345. 

Justice of the Peace. 

— Jurisdiction — Magistrate and Justice of the 
Peace— British-'bom subject — Imprisonment in «• 
fault of fine. — A Magistrate, being also a Justice 
of the Peace, oan try a British-bom subject 
only under 53 Geo HI. C. 155, s. 105 and Act 
VII of 1853, but under neither of them has ne 
power to award imprisonment in default oi 
payment of fine. 6 B.H.C. Cr. 14. 

See ACT XXI OF 1879, 12 M. 39=1 Weir 10, 
26 M. 607. 

See Judicial Commissioner of Mysore, 

5 M. 33 = 1 Weir 7. 

Jate Warehouse aud Fire Brigade Act. 

Se e Ben. act TI of 1872. 
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Javonile Offender. 


Juvenile Offender — concluded. 


See Act VI of 1864. 

See Act V op 1876. 

See ACT VIII OP 1897. 

See Onm. Pro. Code (1898), s. 399. 

See Sentence. 

See WHIPPING. 

(1) — Crim, Pro. Code {1872), s. 31S — Sentence 
of imprisonvie^it — Confinement hi Reformatory 
histead — Term.^A I^Iagistrate, finding a juvenile 
offender guilty of theft in a building, sentenced 
him to three months’ rigorous imprisonment 
and ordered that, in place of this sentence, the 
offender should be confined in a Reformatory 
for fourteen months. Held that the Magistrate, 
having once passed a sentence of imprisonment 
for a particular term, could not direct the 
offender should be confined in a Reformatory 
for a longer term. Rat. Un. Gf. C. 109 = Cr. Rg. 
8—6—1878. C^., Rat. Un. Cr. C. 180], 

(2) — Meaning of term— Crim. Fro. Code (ISfS 
s. 399 — Act VI of 1864 {Whipping) Act V p^der 
{Reformatory Schools), s. 7 . — A juvenile,.ed by 
is a person under the age of 16 as d^ 


s, 399, Crim. Pro. Code, and s. 7 of the Reforr 
atory Schools Act, and hence a sentence 
whipping purporting to have been passc^. \q 
offender aged 19 years under s. 5 of 
ping Act is illegal. L.B.R. (1893 — 

B.H.C. Cr. 9 and 6 A. 482. F ). .latory deci- 

(3 ) — Age of accused sent to ^j.'s ^7^ Re^orma- 
sion by Magistrate as being a 

Act, ss. 7, 10,11. Anord'^^ ope„ 

tory Sch<^ls Act, as ^ ^ to the 

juvenile offender, is ’ ^ authorities of the 

to question. Ur ’ ^be case to the 

Sma?orf-ol\ GoverniLnt which has 

Ketormator> order the discharge of 

notice of - ' t^beir opinion, is above the 

y^ars L B.R. (18^93-1900). 255. 

CRIM. PRO. CODE (1898), S. 56-2, 24 A. 
o = A.W.N. 1902, 69. 

—Fine, whether an approprmte sentence for 

-See GRIEVOUS Hurt, 1 L.B.R. 221. 

See Security for good behaviour. 4 
j.B.R. 12 = 6Cr.L.J. 123. 
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printed at the law 


HOUSE, mount moad. madbas. 



